Regulatory Flexibility Analysis and Impact Statement Form

For Proposed New and Amended Regulations Affecting Small Businesses or
Individuals

Introduction

Beginning January 1, 2016, agencies submitting proposed new or amended regulations that affect small
businesses or individuals are required, under the new Regulatory Transparency and Accountability Acts
of 2015 (see 80 Del. Laws, c. 112 and 113), to submit a Regulatory Flexibility Analysis (RFA) and a
Regulatory Impact Statement (RIS) with the proposed regulation to the Registrar of Regulations (see 29
Del.C. Ch. 104).

This RFA and RIS form is intended to benefit the small businesses and individuals impacted by proposed
regulations by ensuring a reasonable level of consistency in the formatting of RFAs and RISs across
different agencies and regulations.

State agencies proposing new or amended regulations that are substantially likely to impose additional
costs or burdens on small businesses® or individuals® must submit a Regulatory Flexibility Analysis (RFA)
and a Regulatory Impact Statement (RIS) to the Registrar of Regulations, with the proposed regulation.
For agencies proposing amendments to existing regulations, the promulgating agency shall only be
required to complete the RFA and RIS for the proposed amended portion of the existing regulation, and
not for the entire existing regulation.

What is a Regulatory Flexibility Analysis (RFA)?

In each RFA, an agency must consider, where applicable, lawful, feasible and desirable, specific methods
of reducing the burdens of the regulation on individuals and/or small businesses, including: (1)
establishing less stringent requirements and deadlines; (2) establishing performance standards to
replace design standards; (3) exempting individuals and small businesses from all or part of the
regulation; and (4) examining other ways to accomplish the regulation’s purpose, while minimizing the
impact upon individuals and/or small businesses.

What is a Regulatory Impact Statement (RIS)?

Among other things, each RIS must (1) describe the purpose of the regulation; (2) identify the individuals
and/or small businesses subject to it; (3) provide an estimate of the potential costs of compliance; and
(4) describe any less intrusive or less costly alternative methods of achieving the purpose of the
regulation. In addition, the Act further enhances transparency by requiring the Registrar of Regulations
to transmit regulatory impact statements to the appropriate standing committee of the General
Assembly.

Y“Small business” means any not-for-profit enterprise, sheltered workshop or business enterprise which is engaged in any phase of
manufacturing, agricultural production or personal service, regardless of the form of its organization, when such enterprise or workshop
employs fewer than 50 persons, has gross receipts of less than $10,000,000 and is not owned, operated or controlled by another business
enterprise.

2 "Individual" means any natural person, including any sole proprietorship. The term “individual” does not include any natural person affected
by a regulation in his/her capacity as an officer, director, or employee of an organization that is not a “small business”; e.g. the CEO of a large
business.
e —
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Agencies, Boards, and Commissions: please fill out this form when proposing new or amended
regulations for the purpose of informing the public and business community. All proposed
regulations, even if an exemption applies, must have this form attached when submitting to the
Registrar of Regulations.

12/20/2021 DHSS L . DSAMH
Date Agency Division/Office

Joe Aronson

Contact Name

. . joe.aronson@delaware.gov
Contact Email (or mailing address for comments) J g

. 6003 . DUI Programs
Regulation # Title

Exemptions
O Exemption A: This proposed regulation is not subject to Chapter 104, Title 29 of the Delaware Code,
because it will not apply to small businesses or individuals at all.

O Exemption B: The agency, board, or commission is exempt from completing the RFA and Impact
Statement due to the nature of the proposed regulation.

Choose the reason for exemption:

O B1. This proposed regulation is not substantially likely to impose additional costs or burdens
upon individuals and/or small businesses. Explain this conclusion:

O B2. This is an emergency regulation pursuant to 29 Del.C. §10119.

O B3. This proposed regulation is exempt from the procedural requirements of the Administrative
Procedures Act, 29 Del.C. §10113(b). Choose which reason:

O B3a. Descriptions of agency organization, operations and procedures for obtaining
information

O B3b. Rules of practice and procedure used by the agency
O B3c. Delegations of authority to subordinates

O B3d. Nonsubstantive changes in existing regulations to alter style or form or to correct
technical errors

O B3e. Amendments to existing regulations to make them consistent with changes in basic
law but which do not otherwise alter the substance of the regulations

O B3f. Codifications of existing agency or judicial principles of decision derived from
previous decisions and rulings
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B4. This proposed regulation defines standard of conduct or qualifications of individuals
applying for licensure or as licensed professionals. Identify which professional license or

professional qualification this would apply to:

O B5. Regulations that are required by federal law and/or have already complied with the federal
Regulatory Flexibility Act, 5 U.S.C. § 601 et seq. (If this is checked, the agency, board, or
commission shall cite the federal law, regulation, directive, or guidance strictly mandating such
state regulation and shall attach any applicable Federal RFA related to the regulation, if
available. Attach the Federal RFA statement to this form, or provide the URL):

End of Exemption Section
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Regulatory Flexibility Analysis

State agencies, boards, and commissions proposing to adopt or amend a regulation that is substantially
likely to impose additional costs or burdens upon individuals and/or small businesses shall consider,
where applicable, lawful, feasible and desirable, the following methods of reducing the additional costs
and burdens of proposed regulations on individuals and small businesses:

1.

The establishment of less stringent compliance or reporting requirements;

The establishment of less stringent schedules or deadlines for compliance or reporting
requirements;

The consolidation or simplification of compliance or reporting requirements;

The establishment of performance standards to replace design or operational standards
required in the proposed regulation;

The exemption of certain individuals or small businesses from all or part of the requirements
contained in the proposed regulation; and

Such other alternative regulatory methods that will accomplish the objectives of the proposed
regulation while minimizing the adverse impact upon individuals and small businesses.

Explain whether each of the above methods would be applicable, lawful, feasible, and desirable to
reduce the costs or burdens of the proposed regulation:

This method is not applicable, lawful, feasible, or desirable as the established requirements are
necessary to ensure the quality of the programming and the public's safety.

This method is not applicable, lawful, feasible, or desirable as the established requirements are
necessary to ensure the quality of the programming and the public's safety.

This regulation simplifies and consolidates the requirements under current regulations.

This regulation provides wide latitude and autonomy in program design within broad standards.

This method is not applicable, lawful, feasible, or desirable as the established requirements are
necessary to ensure the quality of the programming and the public's safety.

This method is not applicable, lawful, feasible, or desirable as the established requirements are
necessary to ensure the quality of the programming and the public's safety.
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If the above RFA section does not address each of the six methods and there is not an exemption that
applies, explain why the agency, board, or commission decided it was not applicable, lawful, feasible,
and desirable to complete the RFA section above:

End of Regulatory Flexibility Analysis Section
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Regulatory Impact Statement

Any agency, board, or commission that proposes to adopt or amend a regulation that is substantially
likely to impose additional costs or burdens upon individuals and/or small businesses must submit the
below Regulatory Impact Statement (RIS).

o Reference the statutory provision that allows for the adoption or amendment of the regulation and
the statutory provisions that address the subject matter of the regulation. In addition, provide the
URL to the specific section of the Delaware Code to allow the public easy access to view the
provision.

o Statutory Citation: 16 Del. C.§4177D
o URL: https://delcode.delaware.gov/title21/c041/sc09/index.html

o Subject Matter Statutory Citation: 16 Del. C. § 4177D
o URL: https://delcode.delaware.gov/title21/c041/sc09/index.html

e Describe the purpose of the proposed regulation (what is the need for the proposed regulation?):

The purpose of this proposal is to update policy governing programs providing screening and referral,
education, or treatment services to individuals whose driver’s license the Department of
Transportation has revoked for driving under the influence and set programmatic fees paid by
individuals for these services.

e What are the anticipated benefits of the proposed regulation? (Describe the benefits that are
expected to accrue as a result of the implemented regulation). Please quantify such benefits, as
feasible:

This regulation clarifies and condenses the requirements for DUI programs. The Division anticipates
that this will greatly reduce the administrative burden incurred. Additionally, the regulation will
expedite the screening and referral of individuals arrested for DUI allowing for them to complete the
required programs more expeditiously. Finally, this regulation will update the allowable fees charged
by DUI programs to more accurately represent the cost incurred in providing them.

e |dentify the types of individuals and/or small businesses that would be subject to compliance under

the regulation:

The regulation would subject entities licensed by the Division that provide DUI screening and referral,
education, and treatment services. The regulation also applies to individuals required by law to
complete "courses of instruction” or "programs of rehabilitation."
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e Provide a good-faith estimate of the potential cost of compliance for individuals and/or small
businesses, which at minimum shall include the projected reporting, recordkeeping, and other
administrative costs required to comply with the proposed regulation. Use the below space for a
free-text response (Cost Estimate Option 1) or, use the questionnaire below to guide the response
(Cost Estimate Option 2):

Cost Estimate Option 1:

This regulation allows for a program to charge a DUI offender ("participant") fees for the cost of
providing the participant services. These fees are subject to the allowable limits under the regulation
and 16 Del. C. § 4177D. The Division would note that these are fees charged by the program and not
the Division and are at the program's discretion. However, the Division is providing the following
information to aid in the public's understanding of how the Division set the maximum allowable fee.

Following the enactment of 81 Del. Laws Ch. 331, 16 Del. C. § 4177D requires the Division to
"establish a schedule of fees" for services provided to participants. Previously, the Office of Highway
Safety set these fees in 2011. The fees may not exceed the "the maximum fine imposed" for the DUI
offense. The Division determined that the maximum fine refers to the statutory maximum for a DUI
rather than the fine actually imposed on a specific participant as that reading would make it
impossible to set a schedule of fees in a uniform manner.

The current fee for screening and referral is $100, an educational program is $250, 16-hours of
treatment is $750, and 27-hours of treatment is $1,265 (based on the 16-hour rate). The Division
looked at comparable fees across the country, the real cost of providing the services, and medical
inflation over the past decade.

For treatment services the Division chose to use the medical services component of the medical care
index (MCI). The MCI is one of eight major groups in the Consumer Price Index which is a measure of
the average change over time in the prices paid by urban consumers for a market basket of consumer
goods and services administered by the U.S. Bureau of Labor Statistics. This resulted in the Division
establishing a maximum allowable fee of $1,000 for 16-hours of treatment and $1,700 for 27-hours of
treatment.

For screening and referral, and eduction services the Division determined in conversation with
providers that the initial fees set in 2011 had been too low. Therefore while close to the CPI used for
treatment these fees also included an adjustment to reflect the true cost of services. There for the
Division set the maximum allowable fee for screening and referral services at $150 which is 13%
greater than the CPI, and $400 for educational services which is 20% higher than CPI.

The Division believes that these fees are necessary to ensure that the appropriate services are
available for participants. If these fees were not reset, there existed a real possibility that no program
would be willing to offer services as they would not be financially viable.

Finally, the Division acknowledges that these fees are paid directly by participants and may impose a
significant financial burden. However, even though many jurisdictions have adopted a sliding scale
fee, the Division lacks a source of funding to remiburse providers in the event a participant cannot
pay.
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Cost Estimate Option 2

Yes

Unknown

1 Is this regulation being proposed to implement a state or federal program that

provides funds to Delaware? O @ O
2 If this regulation is not implemented, will individuals, businesses, or programs

lose federal funding? O @ O
3 Does this regulation implement a plan that has already been approved by the

federal government, after an opportunity for public comment? O @ O
4 Does this regulation follow industry standards and best practices? @ O O
5 Are there potential costs in not establishing these standards? @ O O
6 Does the regulation require capital costs (building costs, material costs,

upgrades to property or structures, retrofitting of systems, etc.)? O @ O
7 Does the regulation require additional recurring costs on small businesses or

individuals? O @ O
8 Does the regulation impose additional administrative burden for a small

business or individual? O @ O
8a | If answering yes to #8, is it ongoing reporting or one time? (Choose answer)

O Ongoing O One Time O Unknown
8b | If answering yes to #8, generally, how much administrative effort will be required to comply with the

regulation?

OLargeAmountOSmall Amount OUnknown
9 Does the regulation require new or changed record keeping that will create

new processes or change processes already in place for small businesses or
individuals?
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Cost Estimate Option 2 (continued)

Yes

No

Unknown

10 | would a small businesses or individual be required to hire an outside

professional to comply with the proposed regulation (such as an attorney, O @ O

accountant, tax advisor, environmental consultant, engineering firm, etc.)?
10a | If answering yes to #10, estimate how many hours an outside professional may be needed to assist
10b | If answering yes to #10, will a small business or individual be required to retain

the services of the outside professional on an ongoing basis? O O O
11 | Does the regulation require small businesses to purchase goods or services

that are unusual or not commercially reasonable? O @ O
12 | Does the regulation require that small businesses exceed commercially

reasonable data storage and transmission standards? O @ O
13 | Will small businesses have to hire additional employees in order to comply

with the proposed regulation? O @ O
14 | Does the regulation require small businesses to cooperate with audits,

inspections, or other regulatory enforcement activities? @ O O
15 | Does the regulation have the effect of creating additional licenses, taxes

and/or fees for small businesses? O @ O
16 | Does the regulation require small businesses to obtain additional education to

keep up to date with regulatory requirements? O @ O
17

Please further explain any additional costs or burdens, which at a minimum shall include the projected
reporting, recordkeeping, and other administrative costs required to comply with the proposed regulation.

administrative costs required to comply with the proposed regulation.

There are no additional costs associated with this regulation as the reporting, record-keeping, and other
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e Provide a description of any less intrusive or less costly alternative methods of achieving the
purpose of the proposed regulation, and why these methods were not preferred to a regulation:

The Division did not identify alternative methods.

e (Optional) Estimate the amount of agency, board, or commission staff hours it took to prepare this
RFA and RIS statement:

Five hours.

e (Optional) Agencies are encouraged to list trade or industry groups, small businesses, or other
stakeholders such as currently regulated parties that were consulted by the agency, board, or
commission in preparing this RFA and RIS. The agency, board, or commission is further encouraged
to send them a copy of the RFA and RIS upon completion:

Substance Use Disorder Treatment Providers

End of Regulatory Impact Statement Section

19 DE Reg. 528 (12/01/15) (Final) Page 10



	Please further explain any additional costs or burdens which at a minimum shall include the projected reporting recordkeeping and other administrative costs required to comply with the proposed regulation: There are no additional costs associated with this regulation as the reporting, record-keeping, and other administrative costs required to comply with the proposed regulation.
	Text15: This regulation allows for a program to charge a DUI offender ("participant") fees for the cost of providing the participant services. These fees are subject to the allowable limits under the regulation and 16 Del. C. § 4177D. The Division would note that these are fees charged by the program and not the Division and are at the program's discretion. However, the Division is providing the following information to aid in the public's understanding of how the Division set the maximum allowable fee.

Following the enactment of 81 Del. Laws Ch. 331, 16 Del. C. § 4177D requires the Division to "establish a schedule of fees" for services provided to participants. Previously, the Office of Highway Safety set these fees in 2011. The fees may not exceed the "the maximum fine imposed" for the DUI offense. The Division determined that the maximum fine refers to the statutory maximum for a DUI rather than the fine actually imposed on a specific participant as that reading would make it impossible to set a schedule of fees in a uniform manner. 

The current fee for screening and referral is $100, an educational program is $250, 16-hours of treatment is $750, and 27-hours of treatment is $1,265 (based on the 16-hour rate). The Division looked at comparable fees across the country, the real cost of providing the services, and medical inflation over the past decade.

For treatment services the Division chose to use the medical services component of the medical care index (MCI). The MCI is one of eight major groups in the Consumer Price Index which is a measure of the average change over time in the prices paid by urban consumers for a market basket of consumer goods and services administered by the U.S. Bureau of Labor Statistics. This resulted in the Division establishing a maximum allowable fee of $1,000 for 16-hours of treatment and $1,700 for 27-hours of treatment.

For screening and referral, and eduction services the Division determined in conversation with providers that the initial fees set in 2011 had been too low. Therefore while close to the CPI used for treatment these fees also included an adjustment to reflect the true cost of services. There for the Division set the maximum allowable fee for screening and referral services at $150 which is 13% greater than the CPI, and $400 for educational services which is 20% higher than CPI.

The Division believes that these fees are necessary to ensure that the appropriate services are available for participants. If these fees were not reset, there existed a real possibility that no program would be willing to offer services as they would not be financially viable.

Finally, the Division acknowledges that these fees are paid directly by participants and may impose a significant financial burden. However, even though many jurisdictions have adopted a sliding scale fee, the Division lacks a source of funding to remiburse providers in the event a participant cannot pay. 
	Text14: The regulation would subject entities licensed by the Division that provide DUI screening and referral, education, and treatment services. The regulation also applies to individuals required by law to complete "courses of instruction" or "programs of rehabilitation."
	Text13: This regulation clarifies and condenses the requirements for DUI programs. The Division anticipates that this will greatly reduce the administrative burden incurred. Additionally, the regulation will expedite the screening and referral of individuals arrested for DUI allowing for them to complete the required programs more expeditiously. Finally, this regulation will update the allowable fees charged by DUI programs to more accurately represent the cost incurred in providing them. 
	Text11: The purpose of this proposal is to update policy governing programs providing screening and referral, education, or treatment services to individuals whose driver’s license the Department of Transportation has revoked for driving under the influence and set programmatic fees paid by individuals for these services.
	URL_2: https://delcode.delaware.gov/title21/c041/sc09/index.html
	Subject Matter Statutory Citation: 16 Del. C. § 4177D
	URL: https://delcode.delaware.gov/title21/c041/sc09/index.html
	Statutory Citation: 16 Del. C. § 4177D
	Text10: 
	Text9: This method is not applicable, lawful, feasible, or desirable as the established requirements are necessary to ensure the quality of the programming and the public's safety. 
	Text8: This method is not applicable, lawful, feasible, or desirable as the established requirements are necessary to ensure the quality of the programming and the public's safety. 
	Text7: This regulation provides wide latitude and autonomy in program design within broad standards.
	Text6: This regulation simplifies and consolidates the requirements under current regulations.
	Text5: This method is not applicable, lawful, feasible, or desirable as the established requirements are necessary to ensure the quality of the programming and the public's safety. 
	Text3: This method is not applicable, lawful, feasible, or desirable as the established requirements are necessary to ensure the quality of the programming and the public's safety. 
	Text1: 
	Group16: Choice2
	Group17: Choice2
	Group18: Choice2
	Group19: Choice1
	Group20: Choice1
	Group21: Choice2
	Group22: Choice2
	Group23: Choice2
	Group24: Off
	Group25: Off
	Group26: Choice2
	Group27: Choice2
	Text17: 
	Group28: Off
	Group29: Choice2
	Group30: Choice2
	Group31: Choice2
	Group32: Choice1
	Group33: Choice2
	Group34: Choice2
	Text18: The Division did not identify alternative methods. 
	Text19: Five hours.
	Text20: Substance Use Disorder Treatment Providers

	Group1: Off
	Group2: Off
	Group3: Off
	Date: 12/20/2021
	Agency: DHSS
	DivisionOffice: DSAMH
	Contact Name: Joe Aronson
	Contact Email or mailing address for comments: joe.aronson@delaware.gov
	Regulation: 6003
	Title: DUI Programs
	Text2: 
		2021-10-05T08:28:39-0400
	State of Delaware




