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State Plan Telemedicine Services
NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services ("Department”) / Division of Medicaid and Medical Assistance initiated
proceedings to amend Title XIX Medicaid State Plan regarding telemedicine, specifically, to sunset the telemedicine pages
of the Medicaid State Plan. The Department's proceedings to amend its regulations were initiated pursuant to 29 Del.C.
§10114 and its authority as prescribed by 31 Del.C. §512.

The Department published its notice of proposed regulation changes pursuant to 29 Del. C. §10115 in the October
2022 Delaware Register of Regulations, requiring written materials and suggestions from the public concerning the
proposed regulations to be produced by October 31, 2022 at which time the Department would receive information, factual
evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSAL

The purpose of this notice is to advise the public that Delaware Health and Social Services (DHSS)/Division of Medicaid
and Medical Assistance (DMMA) is proposing to amend Delaware Title XIX Medicaid State Plan regarding telemedicine,
specifically, to remove telemedicine as a state plan services from the Medicaid State Plan.

Background

Telemedicine is a cost-effective alternative to the more traditional face-to-face way of providing medical care (e.g., face-to-
face consultations or examinations between provider and patient). States have the flexibility to determine whether (or not)
to cover telemedicine; what types of telemedicine to cover; wherein the state it can be covered; how it is provided or
covered; what types of telemedicine providers may be covered or reimbursed, as long as such providers are "recognized"
and qualified according to Medicaid statute or regulation; and how much to reimburse for telemedicine services, as long as
such payments do not exceed Federal Upper Limits.

In 2012, DMMA submitted a Medicaid State Plan, and received approval from CMS, to cover Telemedicine Services. Since
telemedicine is a mode for delivery of services, and not an actual service itself, the Centers for Medicare & Medicaid
Services (CMS) has subsequently provided guidance indicating States are not required to submit a (separate) SPA for
coverage or reimbursement of telemedicine services if they decide to reimburse for telemedicine services the same way
and in the same amount that they pay for face-to-face services, visits, and consultations. However, if a state does have a
telemedicine SPA, they are required to submit a SPA whenever any changes are made to the way the state implements
telemedicine coverage, including expansion of coverage.

During the COVID-19 Public Health Emergency (PHE), DMMA received emergency authority to expand telehealth services
and received greater flexibility in administering them. Additionally, the Delaware Medical Assistance Program (DMAP)
reimburses for telemedicine services the same way and in the same amount that it pays for face-to-face services, visits,
and consultations. As a result, it does not require SPA authority to cover telemedicine. Therefore, DMMA will sunset
telemedicine as a service from the Medicaid State Plan. This will allow the DMMA to continue covering telemedicine and
telehealth, the way that it has during the PHE. Additionally, it will allow DMMA to be more flexible and respond more quickly
to necessary changes in the way that medical services are delivered in the state. If DMMA does not sunset telemedicine
from the Medicaid State Plan, the flexibilities that were put in place during the PHE will be lost.

Statutory Authority

e 42 CFR 410.78, Telehealth services
e 42 CFR Part 440, Services



Purpose

This proposed regulation aims to remove telemedicine as a state plan service from the Medicaid State Plan to allow DMMA
to administer this mode of service delivery more effectively and timely.

Summary of Proposed Changes

Effective for services provided on and after September 1, 2022, DHSS/DMMA proposes to amend Delaware Title XIX
Medicaid State Plan regarding telemedicine, specifically, to remove telemedicine as a state plan service from the Medicaid
State Plan.

Public Notice

In accordance with the federal public notice requirements established at Section 1902(a)(13)(A) of the Social Security Act
and 42 CFR 440.386 and the state public notice requirements of Title 29, Chapter 101 of the Delaware Code, DHSS/
DMMA gave public notice and provided an open comment period for 30 days to allow all stakeholders an opportunity to
provide input on the proposed regulation. Comments were to have been received by 4:30 p.m. on October 31, 2022.

Centers for Medicare and Medicaid Services Review and Approval

The provisions of this state plan amendment (SPA) are subject to approval by the Centers for Medicare and Medicaid
Services (CMS). The draft SPA page(s) may undergo further revisions before and after submittal to CMS based upon
public comment and/or CMS feedback. The final version may be subject to significant change.

Provider Manuals and Communications Update

Also, there may be additional provider manuals that may require updates as a result of these changes. The applicable
Delaware Medical Assistance Program (DMAP) Provider Policy Specific Manuals and/or Delaware Medical Assistance
Portal will be updated. Manual updates, revised pages or additions to the provider manual are issued, as required, for new
policy, policy clarification, and/or revisions to the DMAP program. Provider billing guidelines or instructions to incorporate
any new requirement may also be issued. A newsletter system is utilized to distribute new or revised manual material and
to provide any other pertinent information regarding DMAP updates. DMAP updates are available on the Delaware Medical
Assistance Portal website: https://medicaid.dhss.delaware.gov/provider

Fiscal Impact Statement
There is no anticipated fiscal impact.

Summary of Comments Received with Agency Response and Explanation of Changes
The following summarized comments were received:

Comment: There were two endorsements of this regulation, accompanied with the request to continue to monitor
outcomes of telehealth, and to ultimately include consumer choice in healthcare options.

Response: DMMA appreciates the support and will ensure that outcomes in all services provided are monitored and that
consumers maintain choice.

DMMA is pleased to provide the opportunity to receive public comments and greatly appreciates the thoughtful input given

by:
+ State Council for Persons with Disabilities (SCPD)
*  Governor's Advisory Council for Exceptional Citizens (GACEC)

FINDINGS OF FACT:
The Department finds that the proposed changes as set forth in the December 2022 Register of Regulations should be
adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend Title XIX Medicaid State Plan regarding the
Sunsetting Telemedicine, specifically, to remove telemedicine as state plan services from the Medicaid State Plan, is
adopted and shall be final effective December 11th, 2022.

12/1/2022
Date of Signature
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Molly K. Magarik, Secretary, DHSS
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