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I. Background:
A public hearing was held on Monday, October 22, 2007, at 6:00 p.m. at the DNREC Richardson &

Robbins Building Auditorium to receive comment on proposed amendments to the Delaware Regulations
Governing Hazardous Waste (hereinafter referred to as “DRGHW”). The State of Delaware is authorized by the
U.S. Environmental Protection Agency (hereinafter referred to as “EPA”) to administer its own hazardous waste
management program. In order for Delaware to maintain its program delegation and authority, EPA requires
Delaware to maintain a program that is equivalent and no less stringent than the federal program.

Many of the changes that the Department is proposing to make at this time are already in effect at the
federal level. These changes incorporate certain RCRA amendments promulgated by the EPA into Delaware’s
hazardous waste management program. Again, the State is required to adopt these amendments in order to
maintain its hazardous waste program authorization and remain current with the Federal RCRA hazardous waste
program. 

Additionally, the State is also making miscellaneous changes to the existing regulations for the purpose of
correcting errors and to add consistency or clarification to the existing regulations. Some amendments are being
made to the existing regulations in order to improve or enhance the performance of the hazardous waste
management program.   

The proposed amendments to DRGHW were presented to the general public by the Department in a public
workshop held on August 22, 2007. Comments were received from the regulated community as a result of this
workshop, and those comments were included as part of the Department’s exhibits entered into the record in this
matter. Alan Muller of Green Delaware offered his comments for the record at the time of the public hearing on
October 22, 2007. No comments were received from the public during the post-hearing phase of this proceeding.
Proper notice of the hearing was provided as required by law.

II. Findings:
The Department has provided a reasoned analysis and a sound conclusion with regard to the responses

given to each public comment, as reflected in the Hearing Officer’s Report of November 12, 2007, which is
attached hereto and expressly incorporated into this Order. Moreover, the following findings and conclusions are
entered at this time:

1. The Department has jurisdiction under its statutory authority, 7 Del.C. Chapters 60 and 63, to
make a determination in this proceeding; 

2. The Department provided adequate public notice of the proceeding and the public hearing in a
manner required by the law and regulations; 

3. The Department held a public hearing in a manner required by the law and regulations;
4. The Department considered all timely and relevant public comments in making its determination; 
5. The Department has reviewed this proposed amendment in the light of the Regulatory Flexibility

Act, and believes the same to be lawful, feasible and desirable, and that the recommendations as proposed should
be applicable to all Delaware citizens equally;

6. Promulgation of these proposed amendments would update Delaware’s requirements, where



appropriate, to be consistent with the federal requirements, thus bringing Delaware into compliance with EPA
standards; 

7. The proposed amendments to DRGHW incorporate certain RCRA amendments promulgated by
the EPA into Delaware’s hazardous waste management program.  Again, the State is required to adopt these
amendments in order to maintain its hazardous waste program authorization and remain current with the Federal
RCRA hazardous waste program;

8. The correction of clerical errors currently found in Delaware’s existing regulations will provide
better clarity and a fuller understanding of the regulatory language contained within this regulation to the general
public and the regulated community;

9. The Department has an adequate record for its decision, and no further public hearing is
appropriate or necessary;

10. The Department’s proposed regulation, as published in the October 1, 2007 Delaware Register of
Regulations and set forth within Attachment “A” hereto, is adequately supported, not arbitrary or capricious, and is
consistent with the applicable laws and regulations. Consequently, it should be approved as a final regulation,
which shall go into effect twenty days after its publication in the next available issue of the Delaware Register of
Regulations; 

11. The Department shall submit the proposed regulation as a final regulation to the Delaware
Register of Regulation for publication in its next available issue, and shall provide written notice to the persons
affected by the Order.

III. Order:
Based on the record developed, as reviewed in the Hearing Officer’s Report dated November 12, 2007

and expressly incorporated herein, it is hereby ordered that the proposed amendments to State of Delaware
Regulations Governing Hazardous Waste be promulgated in final form in the customary manner and established
rule-making procedure required by law.

IV. Reasons:
The promulgation of the amendments to the State of Delaware Regulations Governing Hazardous Waste

will incorporate certain RCRA amendments promulgated by the EPA into Delaware’s hazardous waste
management program. Again, the State is required to adopt these amendments in order to maintain its hazardous
waste program authorization and remain current with the Federal RCRA hazardous waste program. Additionally,
those changes being made to correct clerical errors currently found in Delaware’s existing regulations will provide
better clarity and a fuller understanding of the regulatory language contained within this regulation to the general
public and the regulated community.

In developing this regulation, the Department has balanced the absolute environmental need for the State
of Delaware to promulgate regulations concerning this matter with the important interests and public concerns
surrounding the same, in furtherance of the policy and purposes of 7 Del. C., Chapters 60 and 63.

John A. Hughes, Secretary

1302 Regulations Governing Hazardous Waste

Amendment 1:  Non Wate Water from Dyes & Pigments Correction

Section 261.32 Hazardous wastes from specific sources.
(a) The following solid wastes are listed hazardous wastes from non-specific sources unless they are

excluded under §§ 260.20 and 260.22 and listed in Appendix IX.

Industry and
EPA
Hazardous
Waste No.

Hazardous waste Hazard
code



Wood preservation:

Inorganic pigments:

Organic chemicals:

K001 Bottom sediment sludge from the treatment of wastewaters from wood preserving processes
that use creosote and/or pentachlorophenol.

(T)

K002 Wastewater treatment sludge from the production of chrome yellow and orange pigments. (T)

K003 Wastewater treatment sludge from the production of molybdate orange pigments. (T)

K004 Wastewater treatment sludge from the production of zinc yellow pigments. (T)

K005 Wastewater treatment sludge from the production of chrome green pigments. (T)

K006 Wastewater treatment sludge from the production of chrome oxide green pigments (anhydrous
and hydrated).

(T)

K007 Wastewater treatment sludge from the production of iron blue pigments. (T)

K008 Oven residue from the production of chrome oxide green pigments. (T)

K009 Distillation bottoms from the production of acetaldehyde from ethylene. (T)

K010 Distillation side cuts from the production of acetaldehyde from ethylene. (T)

K011 Bottom stream from the wastewater stripper in the production of acrylonitrile. (R,
T)

K013 Bottom stream from the acetonitrile column in the production of acrylonitrile. (R,
T)

K014 Bottoms from the acetonitrile purification column in the production of acrylonitrile. (T)

K015 Still bottoms from the distillation of benzyl chloride. (T)

K016 Heavy ends or distillation residues from the production of carbon tetrachloride. (T)

K017 Heavy ends (still bottoms) from the purification column in the production of epichlorohydrin. (T)

K018 Heavy ends from the fractionation column in ethyl chloride production. (T)

K019 Heavy ends from the distillation of ethylene dichloride in ethylene dichloride production. (T)

K020 Heavy ends from the distillation of vinyl chloride in vinyl chloride monomer production. (T)

K021 Aqueous spent antimony catalyst waste from fluoromethanes production. (T)

K022 Distillation bottom tars from the production of phenol/acetone from cumene. (T)

K023 Distillation light ends from the production of phthalic anhydride from naphthalene. (T)

K024 Distillation bottoms from the production of phthalic anhydride from naphthalene. (T)

K025 Distillation bottoms from the production of nitrobenzene by the nitration of benzene. (T)



K026 Stripping still tails from the production of methy ethyl pyridines. (T)

K027 Centrifuge and distillation residues from toluene diisocyanate production. (R,
T)

K028 Spent catalyst from the hydrochlorinator reactor in the production of 1,1,1-trichloroethane. (T)

K029 Waste from the product steam stripper in the production of 1,1,1-trichloroethane. (T)

K030 Column bottoms or heavy ends from the combined production of trichloroethylene and
perchloroethylene.

(T)

K083 Distillation bottoms from aniline production. (T)

K085 Distillation or fractionation column bottoms from the production of chlorobenzenes. (T)

K093 Distillation light ends from the production of phthalic anhydride from ortho-xylene. (T)

K094 Distillation bottoms from the production of phthalic anhydride from ortho-xylene. (T)

K095 Distillation bottoms from the production of 1,1,1-trichloroethane. (T)

K096 Heavy ends from the heavy ends column from the production of 1,1,1-trichloroethane. (T)

K103 Process residues from aniline extraction from the production of aniline. (T)

K104 Combined wastewater streams generated from nitrobenzene/aniline production. (T)

K105 Separated aqueous stream from the reactor product washing step in the production of
chlorobenzenes.

(T)

K107 Column bottoms from product separation from the production of 1,1-dimethyl-hydrazine
(UDMH) from carboxylic acid hydrazines.

(C,T)

K108 Condensed column overheads from product separation and condensed reactor vent gases from
the production of 1,1-dimethylhydrazine (UDMH) from carboxylic acid hydrazides.

(I,T)

K109 Spent filter cartridges from product purification from the production of 1,1-dimethylhydrazine
(UDMH) from carboxylic acid hydrazides.

(T)

K110 Condensed column overheads from intermediate separation from the production of 1,1-
dimethylhydrazine (UDMH) from carboxylic acid hydrazides

(T)

K111 Product wastewaters from the production of dinitrotoluene via nitration of toluene (C,T)

K112 Reaction by-product water from the drying column in the production of toluenediamine via
hydrogenation of dinitrotoluene.

(T)

K113 Condensed liquid light ends from the purification of toluenediamine in the production of
toluenediamine via hydrogenation of dinitrotoluene.

(T)

K114 Vincinals from the purification of toluenediamine in the production of tolenediamine via
hydrogenation of dinitrotoluene.

(T)

K115 Heavy ends from the purification of toluenediamine in the production of tolenediamine via
hydrogenation of dinitrotoluene.

(T)

K116 Organic condensate from the solvent recovery column in the production of toluene diisocyanate
via phosgenation of toluenediamine.

(T)



K117 Wastewater from the reactor vent gas scrubber in the production of ethylene dibromide via
bromination of ethene.

(T)

K118 Spent adsorbent solids from purification of ethylene dibromide in the production of ethylene
dibromide via bromination of ethene.

(T)

K136 Still bottoms from the purification of ethylene dibromide in the production of ethylene dibromide
via bromination of ethene.

(T)

K149 Distillation bottoms from the production of alpha- (or methyl-) chlorinated toluenes, ring-
chlorinated toluenes, benzoyl chlorides, and compounds with mixtures of these functional
groups. (This waste does not include still bottoms from the distillation of benzyl chloride.)

(T)

K150 Organic residuals, excluding spent carbon adsorbent, from the spent chlorine gas and
hydrochloric acid recovery processes associated with the production of alpha- (or methyl-)
chlorinated toluenes, ring-chlorinated toluenes, benzoyl chlorides, and compounds with
mixtures of these functional groups.

(T)

K151 Wastewater treatment sludges, excluding neutralization and biological sludges, generated
during the treatment of wastewaters from the production of alpha- (or methyl-) chlorinated
toluenes, ring-chlorinated toluenes, benzoyl chlorides, and compounds with mixtures of these
functional groups.

(T)

K156 Organic waste (including heavy ends, still bottoms, light ends, spent solvents, filtrates, and
decantates) from the production of carbamates and carbamoyl oximes. (This listing does not
apply to wastes generated from the manufacture of 3-iodo-2-propynyl n-butylcarbamate.).

(T)

K157 Wastewaters (including scrubber waters, condenser waters, washwaters, and separation
wasters) from the production of carbamates and carbamoyl oximes. (This listing does not apply
to wastes generated from the manufacture of 3-iodo-2-propynyl n-butylcarbamate.).

(T)

K158 Bag house dusts and filter/separation solids from the production of carbamates and carbamoyl
oximes. (This listing does not apply to wastes generated from the manufacture of 3-iodo-2-
propynyl n-butylcarbamate.).

(T)

K159 Organics from the treatment of thiocarbamate wastes. (T)

K161 Purification solids (including filtration, evaporation, and centrifugation solids), bag house dust
and floor sweepings from the production of dithiocarbamate acids and their salts.  (This listing
does not include K125 or K126.)

(R,T)

K174 Wastewater treatment sludges from the production of ethylene dichloride or vinyl chloride
monomer (including sludges that result from commingled ethylene dichloride or vinyl chloride
monomer wastewater and other wastewater), unless the sludges meet the following conditions:
(i) they are disposed of in a subtitle C or non-hazardous landfill licensed or permitted by the
state or federal government; (ii) they are not otherwise placed on the land prior to final disposal;
and (iii) the generator maintains documentation demonstrating that the waste was either
disposed of in an on-site landfill or consigned to a transporter or disposal facility that provided a
written commitment to dispose of the waste in a off-site landfill. Respondents in any action
brought to enforce the requirements of subtitle C must, upon showing by the government that
the respondent managed wastewater treatment sludges from the production of vinyl chloride or
ethylene dichloride, demonstrate that they meet the terms of the exclusion set forth above. In
doing so, they must provide appropriate documentation (e.g., contracts between the generator
and the landfill owner/operator, invoices documenting delivery of waste to landfill, etc.) that the
terms of the exclusion were met.

(T)



Pesticides:

K175 Wastewater treatment sludges from the production of vinyl chloride monomer using mercuric
chloride catalyst in an acetylene-based process.

(T)

K181 Nonwastewaters from the production of dyes and/or pigments (including nonwastewaters
commingled at the point of generation with nonwastewaters from other processes) that, at the
point of generation, contain mass loadings of any of the constituents identified in paragraph (c)
of this section that are equal to or greater than the corresponding paragraph (c) levels, as
determined on a calendar year basis. These wastes will not be hazardous if the
nonwastewaters are: (i) disposed in a Subtitle D landfill unit subject to the design criteria in 40
CFR §258.40, (ii) disposed in a Subtitle C landfill unit subject to either §264.301 or §265.301,
(iii) disposed in other Subtitle D landfill units that meet the design criteria in §258.40, §264.301,
or §265.301, or (iv) treated in a combustion unit that is permitted under Subtitle C, or an onsite
combustion unit that is permitted under the Clean Air Act. For the purposes of this listing, dyes
and/or pigments production is defined in paragraph (b)(1) of this section. Paragraph (d) of this
section describes the process for demonstrating that a facility's nonwastewaters are not K181.
This listing does not apply to wastes that are otherwise identified as hazardous under §§261.21-
261.24 and 261.31-261.33 at the point of generation. Also, the listing does not apply to wastes
generated before any annual mass loading limit is met.

(T)

Inorganic chemicals:

K071 Brine purification muds from the mercury cell process in chlorine production, where separately
prepurified brine is not used.

(T)

K073 Chlorinated hydrocarbon waste from the purification step of the diaphragm cell process using
graphite anodes in chlorine production.

(T)

K106 Wastewater treatment sludge from the mercury cell process in chlorine production. (T)

K176 Baghouse filters from the production of antimony oxide, including filters from the production of
intermediates (e.g., antimony metal or crude antimony oxide).

(E)

K177 Slag from the production of antimony oxide that is speculatively accumulated or disposed,
including slag from the production of intermediates (e.g., antimony metal or crude antimony
oxide).

(T)

K178 Residues from manufacturing and manufacturing-site storage of ferric chloride from acids
formed during the production of titanium dioxide using the chloride-ilmenite process. 

(T)

K031 By-product salts generated in the production of MSMA and cacodylic acid. (T)

K032 Wastewater treatment sludge from the production of chlordane. (T)

K033 Wastewater and scrub water from the chlorination of cyclopentadiene in the
production of chlordane.

(T)

K034 Filter solids from the filtration of hexachlorocyclopentadiene in the production
of chlordane.

(T)

K035 Wastewater treatment sludges generated in the production of creosote. (T)

K036 Still bottoms from toluene reclamation distillation in the production of disulfoton. (T)

K037 Wastewater treatment sludges from the production of disulfoton. (T)

K038 Wastewater from the washing and stripping of phorate production. (T)



Explosives:

Petroleum refining:

K039 Filter cake from the filtration of diethylphosphorodithioic acid in the production
of phorate.

(T)

K040 Wastewater treatment sludge from the production of phorate. (T)

K041 Wastewater treatment sludge from the production of toxaphene. (T)

K042 Heavy ends or distillation residues from the distillation of tetrachlorobenzene in
the production of 2,4,5-T.

(T)

K043 2,6-Dichlorophenol waste from the production of 2,4-D. (T)

K097 Vacuum stripper discharge from the chlordane chlorinator in the production of
chlordane.

(T)

K098 Untreated process wastewater from the production of toxaphene. (T)

K099 Untreated wastewater from the production of 2,4-D. (T)

K123 Process wastewater (including supernates, filtrates, and washwaters) from the
production of ethylenebisdithiocarbamic acid and its salt.

(T)

K124 Reactor vent scrubber water from the production of ethylenebisdithiocarbamic
acid and its salts.

(C, T)

K125 Filtration, evaporation, and centrifugation solids from the production of
ethylenebisdithiocarbamic acid and its salts.

(T)

K126 Baghouse dust and floor sweepings in milling and packaging operations from
the production or formulation of ethylenebisdithiocarbamic acid and its salts.

(T)

K131 Wastewater from the reactor and spent sulfuric acid from the acid dryer from
the production of methyl bromide.

(C,T)

K132 Spent absorbent and wastewater separator solids from the production of
methyl bromide.

(T)

K044 Wastewater treatment sludges from the manufacturing and processing of
explosives.

(R)

K045 Spent carbon from the treatment of wastewater containing explosives. (R)

K046 Wastewater treatment sludges from the manufacturing, formulation and
loading of lead-based initiating compounds.

(T)

K047 Pink/red water from TNT operations. (R)

K048 Dissolved air flotation (DAF) float from the petroleum refining industry. (T)

K049 Slop oil emulsion solids from the petroleum refining industry. (T)

K050 Heat exchanger bundle cleaning sludge from the petroleum refining industry. (T)

K051 API separator sludge from the petroleum refining industry. (T)



Primary aluminum:

Secondary lead:

Veterinary pharmaceuticals:

Ink formation:

K052 Tank bottoms (leaded) from the petroleum refining industry. (T)

K169 Crude oil storage tank sediment from petroleum refining operations. (T)

K170 Clarified slurry oil tank sediment and/or in-line filter/separation solids from
petroleum refining operations.

(T)

K171 Spent Hydrotreating catalyst from petroleum refining operations, including
guard beds used to desulfurize feeds to other catalytic reactors (this listing
does not include inert support media)

(I,T)

K172 Spent Hydrorefining catalyst from petroleum refining operations, including
guard beds used to desulfurize feeds to other catalytic reactors (this listing
does not include inert support media.)

(I,T)

Iron and
steel:

K061 Emission control dust/sludge from the primary production of steel in electric
furnaces.

(T)

K062 Spent pickle liquor generated by steel finishing operations of facilities within
the iron and steel industry (SIC Codes 331 and 332).

(C,T)

K088 Spent potliners from primary aluminum reduction. (T)

K069 Emission control dust/sludge from secondary lead smelting. (Note: This listing
is stayed administratively for sludge generated from secondary acid scrubber
systems.  The stay will remain in effect until further administrative action is
taken.  If EPA takes further action effecting this stay, EPA will publish a notice
of the action in the Federal Register).

(T)

K100 Waste leaching solution from acid leaching of emission control dust/sludge
from secondary lead smelting.

(T)

K084 Wastewater treatment sludges generated during the production of veterinary
pharmaceuticals from arsenic or organo-arsenic compounds.

(T)

K101 Distillation tar residues from the distillation of aniline-based compounds in the
production of veterinary pharmaceuticals from arsenic or organo-arsenic
compounds.

(T)

K102 Residue from the use of activated carbon for decolorization in the production
of veterinary pharmaceuticals from arsenic or organo-arsenic compounds.

(T)



Coking:

(b) Listing Specific Definitions: (1) For the purposes of the K181 listing, dyes and/or pigments
production is defined to include manufacture of the following product classes: dyes, pigments, or FDA certified
colors that are classified as azo, triarylmethane, perylene or anthraquinone classes. Azo products include azo,
monoazo, diazo, triazo, polyazo, azoic, benzidine, and pyrazolone products. Triarylmethane products include both
triarylmethane and triphenylmethane products. Wastes that are not generated at a dyes and/or pigments
manufacturing site, such as wastes from the offsite use, formulation, and packaging of dyes and/or pigments, are
not included in the K181 listing.

(c) K181 Listing Levels. Nonwastewaters containing constituents in amounts equal to or exceeding
the following levels during any calendar year are subject to the K181 listing, unless the conditions in the K181
listing are met.

K086 Solvent washes and sludges, caustic washes and sludges, or water washes
and sludges from cleaning tubs and equipment used in the formulation of ink
from pigments, driers, soaps, and stabilizers containing chromium and lead.

(T)

K060 Ammonia still lime sludge from coking operations. (T)

K087 Decanter tank tar sludge from coking operations. (T)

K141 Process residues from the recovery of coal tar, including, but not limited to,
collecting sump residues from the production of coke from coal or the recovery
of coke by-products produced from coal.  This listing does not include K087
(decanter tank tar sludges from coking operations).

(T)

K142 Tar storage tank residues from the production of coke from coal or from the
recovery of coke by-products produced from coal.

(T)

K143 Process residues from the recovery of light oil, including, but not limited to,
those generated in stills, decanters, and wash oil recovery units from the
recovery of coke by-products produced from coal.

(T)

K144 Wastewater sump residues from light oil refining, including, but not limited to,
intercepting or contamination sump sludges from the recovery of coke by-
products produced from coal.

(T)

K145 Residues from naphthalene collection and recovery operations from the
recovery of coke by-products produced from coal.

(T)

K147 Tar storage tank residues from coal tar refining. (T)

K148 Residues from coal tar distillation, including but not limited to, still bottoms. (T)

Constituent Chemical 
abstracts 
     No.

Mass
levels
(kg/yr)

Aniline 62-53-3 9,300

o-Anisidine 90-04-0 110

4-Chloroaniline 106-47-8 4,800



(d) Procedures for demonstrating that dyes and/or pigment nonwastewaters are not K181. The
procedures described in paragraphs (d)(1)-(d)(3) and (d)(5) of this section establish when nonwastewaters from
the production of dyes/pigments would not be hazardous (these procedures apply to wastes that are not disposed
in landfill units or treated in combustion units as specified in paragraph (a) of this section). If the nonwastewaters
are disposed in landfill units or treated in combustion units as described in paragraph (a) of this section, then the
nonwastewaters are not hazardous. In order to demonstrate that it is meeting the landfill disposal or combustion
conditions contained in the K181 listing description, the generator must maintain documentation as described in
paragraph (d)(4) of this section.

(1) Determination based on no K181 constituents. Generators that have knowledge (e.g.,
knowledge of constituents in wastes based on prior sampling and analysis data and/or information about raw
materials used, production processes used, and reaction and degradation products 
formed) that their wastes contain none of the K181 constituents (see paragraph (c) of this section) can use their
knowledge to determine that their waste is not K181. The generator must document the basis for all such
determinations on an annual basis and keep each annual documentation for three years.
    (2) Determination for generated quantities of 1,000 MT/yr or less for wastes that contain K181
constituents. If the total annual quantity of dyes and/or pigment nonwastewaters generated is 1,000 metric tons or
less, the generator can use knowledge of the wastes (e.g., knowledge of constituents in wastes based on prior
analytical data and/or information about raw materials used, production processes used, and reaction and
degradation products formed) to conclude that annual mass loadings for the K181 constituents are below the listing
levels of paragraph (c) of this section listing levels of this section. To make this determination, the generator must:
    (i) Each year document the basis for determining that the annual quantity of
nonwastewaters expected to be generated will be less than 1,000 metric tons.
    (ii) Track the actual quantity of nonwastewaters generated from January 1 through
December 31 of each year. If, at any time within the year, the actual waste quantity exceeds 1,000 metric tons, the
generator must comply with the requirements of paragraph (d)(3) of this section for the remainder of the year.
    (iii) Keep a running total of the K181 constituent mass loadings over the course of the
calendar year.
    (iv) Keep the following records on site for the three most recent calendar years in
which the hazardous waste determinations are made:
    (A) The quantity of dyes and/or pigment nonwastewaters generated.
    (B) The relevant process information used.
    (C) The calculations performed to determine annual total mass loadings for
each K181 constituent in the nonwastewaters during the year.
    (3) Determination for generated quantities greater than 1,000 MT/yr for wastes that contain
K181 constituents. If the total annual quantity of dyes and/or pigment nonwastewaters generated is greater than
1,000 metric tons, the generator must perform all of the steps described in paragraphs ((d)(3)(i)-(d)(3)(xi) of this
section) in order to make a determination that its waste is not K181.
    (i) Determine which K181 constituents (see paragraph (c) of this section) are
reasonably expected to be present in the wastes based on knowledge of the wastes (e.g., based on prior sampling
and analysis data and/or information about raw materials used, production processes used, and reaction and
degradation products formed).
    (ii) If 1,2-phenylenediamine is present in the wastes, the generator can use either
knowledge or sampling and analysis procedures to determine the level of this constituent in the wastes. For
determinations based on use of knowledge, the generator must comply with the procedures for using knowledge
described in paragraph (d)(2) of this section and keep the records described in paragraph (d)(2)(iv) of this section.
For determinations based on sampling and analysis, the generator must comply with the sampling and analysis

p-Cresidine 120-71-8 660

2,4-Dimethylaniline 95-68-1 100

1,2-Phenylenediamine 95-54-5 710

1,3-Phenylenediamine 108-45-2 1,200



and recordkeeping requirements described below in this section.
    (iii) Develop a waste sampling and analysis plan (or modify an existing plan) to collect
and analyze representative waste samples for the K181 constituents reasonably expected to be present in the
wastes. At a minimum, the plan must include:
    (A) A discussion of the number of samples needed to characterize the wastes
fully;
    (B) The planned sample collection method to obtain representative waste
samples;
    (C) A discussion of how the sampling plan accounts for potential temporal
and spatial variability of the wastes.
   (D) A detailed description of the test methods to be used, including sample
preparation, clean up (if necessary), and determinative methods.
    (iv) Collect and analyze samples in accordance with the waste sampling and analysis
plan.
    (A) The sampling and analysis must be unbiased, precise, and representative
of the wastes.
    (B) The analytical measurements must be sufficiently sensitive, accurate and
precise to support any claim that the constituent mass loadings are below the listing levels of paragraph (c) of this
section listing levels of this section.
    (v) Record the analytical results.
    (vi) Record the waste quantity represented by the sampling and analysis results.
    (vii) Calculate constituent-specific mass loadings (product of concentrations and
waste quantity).
    (viii) Keep a running total of the K181 constituent mass loadings over the course of the
calendar year.
    (ix) Determine whether the mass of any of the K181 constituents listed in paragraph
(c) of this section generated between January 1 and December 31 of any year is below the K181 listing levels.
    (x) Keep the following records on site for the three most recent calendar years in
which the hazardous waste determinations are made:
    (A) The sampling and analysis plan.
    (B) The sampling and analysis results (including QA/QC data)
    (C) The quantity of dyes and/or pigment nonwastewaters generated.
    (D) The calculations performed to determine annual mass loadings.
    (xi) Nonhazardous waste determinations must be conducted annually to verify that
the wastes remain nonhazardous.
    (A) The annual testing requirements are suspended after three consecutive
successful annual demonstrations that the wastes are nonhazardous. The generator can then use knowledge of
the wastes to support subsequent annual determinations.
    (B) The annual testing requirements are reinstated if the manufacturing or
waste treatment processes generating the wastes are significantly altered, resulting in an increase of the potential
for the wastes to exceed the listing levels.
    (C) If the annual testing requirements are suspended, the generator must
keep records of the process knowledge information used to support a nonhazardous determination. If testing is
reinstated, a description of the process change must be retained.

(4) Recordkeeping for the landfill disposal and combustion exemptions. For the purposes of
meeting the landfill disposal and combustion condition set out in the K181 listing description, the generator must
maintain on site for three years documentation demonstrating that each shipment of waste was received by a
landfill unit that is subject to or meets the landfill design standards set out in the listing description, or was treated in
combustion units as specified in the listing description.
    (5) Waste holding and handling. During the interim period, from the point of generation to
completion of the hazardous waste determination, the generator is responsible for storing the wastes appropriately.
If the wastes are determined to be hazardous and the generator has not complied with the subtitle C requirements
during the interim period, the generator could be subject to an enforcement action for improper management.
(Amended August 29, 1988; August 10, 1990; June 19, 1992, August 1, 1995, August 21, 1997, January 1, 1999,



August 23, 1999, April 23, 2001, July 1, 2002, August 21, 2006)

Amendment 2:  Uniform Wast Manifest Correction

Section 262.20  General requirements.
(a)

(1) A generator who transports, or offers for transportation, hazardous waste for off site
treatment, storage, or disposal, or a treatment, storage, and disposal facility who offers for transport a rejected
hazardous waste load, must prepare a Manifest (U.S. OMB Control Number 2050 0039) on EPA Form 8700 22
and, if necessary EPA Form 8700 22A, according to the instructions included in the appendix to this part.

(2) The revised Manifest form and procedure in 260.10, 261.7, 262.20, 262.21, 262.27,
262.32, 262.33, 262.34, 262.54, 262.60, and the appendix to part 262 of these regulations shall not apply until
September 5, 2006. The manifest form and procedures in 40 CFR 260.10, 261.7, 262.20, 262.2, 262.32, 262.34,
262.54, 262.60, and the Appendix to part 262, contained in the 40 CFR, parts 260 to 265, edition revised as of July
1, 2004, shall be applicable until September 5, 2006.

(b) A generator must designate on the manifest one facility which is permitted to handle the waste
described on the manifest.

(c) A generator may also designate on the manifest one alternate facility which is permitted to handle
his waste in the event an emergency prevents delivery of the waste to the primary designated facility.

(d) If the transporter is unable to deliver the hazardous waste to the designated facility or the alternate
facility, the generator must either designate another facility or instruct the transporter to return the waste.

(e) [Reserved]
(f) The requirements of this subpart and §262.32(b) do not apply to transportation during an

explosives or munitions emergency response or transport of military munitions as defined in §260.10 of these
regulations on a public or private right-of-way within or along the border of contiguous property under the control of
the same person, even if such contiguous property is divided by a public or private right-of-way. Notwithstanding
§263.10(a), the generator or transporter must comply with the requirements for transporters set forth in §263.30
and §263.31 in the event of a discharge of hazardous waste on a public or private right-of-way.
(Amended September 20, 1984, August 10, 1990, January 1, 1999, Amended August 21, 2006)

(Break in Continuity of Sections)

Section 262.33 Placarding.
Before transporting hazardous waste or offering hazardous waste for transportation off site, a generator

must placard or offer the initial transporter the appropriate placards according to Department of Transportation
regulations for hazardous materials under 49 CFR Part 172, Subpart F. If placards are not required, a generator
must mark each motor vehicle according to 49 CFR 171.3(b)(1).
(Amended  August 21, 2006)

(Break in Continuity of Sections)

Appendix to Part 262

Uniform Hazardous Waste Manifest and Instructions (EPA Forms 8700-22 and 8700-22A and Their Instruc-
tions)

U.S. EPA Form 9700 8700-22
(EPA Forms 8700-22 and 8700-22A)

Manifest 8700-22
The following statement must be included with each Uniform Hazardous Waste Manifest, either on the

form, in the instructions to the form, or accompanying the form:
Public reporting burden for this collection of information is estimated to average: 30 minutes for



generators, 10 minutes for transporters, and 25 minutes for owners or operators of treatment, storage, and
disposal facilities. This includes time for reviewing instructions, gathering data, completing, reviewing and
transmitting the form. Send comments regarding the burden estimate, including suggestions for reducing this
burden, to: Chief, Information Policy Branch (2136), U.S. Environmental Protection Agency, Ariel Rios Building;
1200 Pennsylvania Ave., NW., Washington, DC 20460; and to the Office of Information and Regulatory Affairs,
Office of Management and Budget, Washington, DC 20503. Any correspondence regarding the PRA burden
statement for the manifest must be sent to the Director of the Collection Strategies Division in EPA's Office of
Information Collection at the following address: U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW., Washington, DC 20460. Do not send the completed form to this address.

I. Instructions for Generators
Item 1. Generator's U.S. EPA Identification Number

Enter the generator's U.S. EPA twelve digit identification number, or the State generator
identification number if the generator site does not have an EPA identification number.

Item 2. Page 1 of 1
Enter the total number of pages used to complete this Manifest (i.e., the first page (EPA Form

8700-22) plus the number of Continuation Sheets (EPA Form 8700-22A), if any).
Item 3. Emergency Response Phone Number Enter a phone number for which emergency response

information can be obtained in the event of an incident during transportation. The emergency response phone
number must:

1. Be the number of the generator or the number of an agency or organization who is
capable of and accepts responsibility for providing detailed information about the shipment;

2. Reach a phone that is monitored 24 hours a day at all times the waste is in transportation
(including transportation related storage); and

3. Reach someone who is either knowledgeable of the hazardous waste being shipped and
has comprehensive emergency response and spill cleanup/incident mitigation information for the material being
shipped or has immediate access to a person who has that knowledge and information about the shipment.

Note: Emergency Response phone number information should only be entered in Item 3 when there is one
phone number that applies to all the waste materials described in Item 9b. If a situation (e.g., consolidated
shipments) arises where more than one Emergency Response phone number applies to the various wastes listed
on the manifest, the phone numbers associated with each specific material should be entered after its description
in Item 9b.

Item 4. Manifest Tracking Number
This unique tracking number must be preprinted on the manifest by the forms printer.

Item 5. Generator's Mailing Address, Phone Number and Site Address
Enter the name of the generator, the mailing address to which the completed manifest signed by the designated
facility should be mailed, and the generator's telephone number. Note, the telephone number (including area code)
should be the normal business number for the generator, or the number where the generator or his authorized
agent may be reached to provide instructions in the event of an emergency or if the designated and/or alternate (if
any) facility rejects some or all of the shipment. Also enter the physical site address from which the shipment
originates only if this address is different than the mailing address.

Item 6. Transporter 1 Company Name, and U.S. EPA ID Number
Enter the company name and U.S. EPA ID number of the first transporter who will transport the waste. Vehicle or
driver information may not be entered here.

Item 7. Transporter 2 Company Name and U.S. EPA ID Number
If applicable, enter the company name and U.S. EPA ID number of the second transporter who will transport the
waste. Vehicle or driver information may not be entered here. If more than two transporters are needed, use a
Continuation Sheet(s) (EPA Form 8700- 22A).

Item 8. Designated Facility Name, Site Address, and U.S. EPA ID Number
Enter the company name and site address of the facility designated to receive the waste listed on this manifest.
Also enter the facility's phone number and the U.S. EPA twelve digit identification number of the facility.

Item 9. U.S. DOT Description (Including Proper Shipping Name, Hazard Class or Division, Identification
Number, and Packing Group)



Item 9a. If the wastes identified in Item 9b consist of both hazardous and nonhazardous materials,
then identify the hazardous materials by entering an ''X'' in this Item next to the corresponding hazardous material
identified in Item 9b.

Item 9b. Enter the U.S. DOT Proper Shipping Name, Hazard Class or Division, Identification
Number (UN/NA) and Packing Group for each waste as identified in 49 CFR 172. Include technical name(s) and
reportable quantity references, if applicable.

Note: If additional space is needed for waste descriptions, enter these additional descriptions in Item 27 on
the Continuation Sheet (EPA Form 8700-22A). Also, if more than one Emergency Response phone number applies
to the various wastes described in either Item 9b or Item 27, enter applicable Emergency Response phone
numbers immediately following the shipping descriptions for those Items.

Item 10. Containers (Number and Type)
Enter the number of containers for each waste and the appropriate abbreviation from Table I

(below) for the type of container.

TABLE I.-TYPES OF CONTAINERS
BA = Burlap, cloth, paper, or plastic bags.
CF = Fiber or plastic boxes, cartons, cases.
CM = Metal boxes, cartons, cases (including roll-offs).
CW = Wooden boxes, cartons, cases.
CY = Cylinders.
DF = Fiberboard or plastic drums, barrels, kegs.
DM = Metal drums, barrels, kegs.
DT = Dump truck.
DW = Wooden drums, barrels, kegs.
HG = Hopper or gondola cars.
TC = Tank cars.
TP = Portable tanks.
TT = Cargo tanks (tank trucks).

Item 11. Total Quantity
Enter, in designated boxes, the total quantity of waste. Round partial units to the nearest whole unit, and do

not enter decimals or fractions. To the extent practical, report quantities using appropriate units of measure that will
allow you to report quantities with precision. Waste quantities entered should be based on actual measurements or
reasonably accurate estimates of actual quantities shipped. Container capacities are not acceptable as estimates.

Item 12. Units of Measure (Weight/Volume)
Enter, in designated boxes, the appropriate abbreviation from Table II (below) for the unit of measure.

TABLE II.-UNITS OF MEASURE
G = Gallons (liquids only).
K = Kilograms.
L = Liters (liquids only).
M = Metric Tons (1000 kilograms).
N = Cubic Meters.
P = Pounds.
T = Tons (2000 pounds).
Y = Cubic Yards.

Note: Tons, Metric Tons, Cubic Meters, and Cubic Yards should only be reported in connection with very
large bulk shipments, such as rail cars, tank trucks, or barges.

Item 13. Waste Codes
Enter up to six federal and state waste codes to describe each waste stream identified in Item 9b. State waste



codes that are not redundant with federal codes must be entered here, in addition to the federal waste codes which
are most representative of the properties of the waste.

Item 14. Special Handling Instructions and Additional Information.
1. Generators may enter any special handling or shipment-specific information

necessary for the proper management or tracking of the materials under the generator's or other handler's
business processes, such as waste profile numbers, container codes, bar codes, or response guide numbers.
Generators also may use this space to enter additional descriptive information about their shipped materials, such
as chemical names, constituent percentages, physical state, or specific gravity of wastes identified with volume
units in Item 12.

2. This space may be used to record limited types of federally required information
for which there is no specific space provided on the manifest, including any alternate facility designations; the
manifest tracking number of the original manifest for rejected wastes and residues that are re-shipped under a
second manifest; and the specification of PCB waste descriptions and PCB out-of-service dates required under 40
CFR 761.207. Generators, however, cannot be required to enter information in this space to meet state regulatory
requirements.

Item 15. Generator's/Offeror's Certifications
1. The generator must read, sign, and date the waste minimization certification

statement. In signing the waste minimization certification statement, those generators who have not been
exempted by statute or regulation from the duty to make a waste minimization certification under section 3002(b) of
RCRA are also certifying that they have complied with the waste minimization requirements. The Generator's
Certification also contains the required attestation that the shipment has been properly prepared and is in proper
condition for transportation (the shipper's certification). The content of the shipper's certification statement is as
follows:

“I hereby declare that the contents of this consignment are fully and accurately described above by proper
shipping name and are classified, packed, marked, and labeled/placarded, and are in all respects in proper
condition for transport by highway according to applicable international and national governmental regulations. If
export shipment and I am the Primary Exporter, I certify that the contents of this consignment conform to the terms
of the attached EPA Acknowledgment of Consent.” When a party other than the generator prepares the shipment
for transportation, this party may also sign the shipper's certification statement as the offeror of the shipment.

2. Generator or Offeror personnel may preprint the words, ''On behalf of'' in the
signature block or may hand write this statement in the signature block prior to signing the generator/offeror
certification, to indicate that the individual signs as the employee or agent of the named principal.

Note: All of the above information except the handwritten signature required in Item 15 may be pre-printed.

II. Instructions for International Shipment Block
Item 16. International Shipments

For export shipments, the primary exporter must check the export box, and enter the point of exit
(city and state) from the United States. For import shipments, the importer must check the import box and enter the
point of entry (city and state) into the United States. For exports, the transporter must sign and date the manifest to
indicate the day the shipment left the United States. Transporters of hazardous waste shipments must deliver a
copy of the manifest to the U.S. Customs when exporting the waste across U.S. borders.

III. Instructions for Transporters
Item 17. Transporters' Acknowledgments of Receipt

Enter the name of the person accepting the waste on behalf of the first transporter. That person
must acknowledge acceptance of the waste described on the manifest by signing and entering the date of receipt.
Only one signature per  transportation company is required. Signatures are not required to track the movement of
wastes in and out of transfer facilities, unless there is a change of custody between transporters. If applicable,
enter the name of the person accepting the waste on behalf of the second transporter. That person must
acknowledge acceptance of the waste described on the manifest by signing and entering the date of receipt.

Note: Transporters carrying imports, who are acting as importers, may have responsibilities to enter
information in the International Shipments Block. Transporters carrying exports may also have responsibilities to



enter information in the International Shipments Block. See above instructions for Item 16.

IV. Instructions for Owners and Operators of Treatment, Storage, and Disposal Facilities
Item 18. Discrepancy
Item 18a. Discrepancy Indication Space

1. The authorized representative of the designated (or alternate) facility's owner or
operator must note in this space any discrepancies between the waste described on the Manifest and the waste
actually received at the facility. Manifest discrepancies are: significant differences (as defined by §§ 264.72(b) and
265.72(b)) between the quantity or type of hazardous waste designated on the manifest or shipping paper, and the
quantity and type of hazardous waste a facility actually receives, rejected wastes, which may be a full or partial
shipment of hazardous waste that the TSDF cannot accept, or container residues, which are residues that exceed
the quantity limits for ''empty'' containers set forth in DRGHW 261.7(b).

2. For rejected loads and residues (DRGHW 264.72(d), (e), and (f), or DRGHW
265.72(d), (e), or (f)), check the appropriate box if the shipment is a rejected load (i.e., rejected by the designated
and/or alternate facility and is sent to an alternate facility or returned to the generator) or a regulated residue that
cannot be removed from a container. Enter the reason for the rejection or the inability to remove the residue and a
description of the waste. Also, reference the manifest tracking number for any additional manifests being used to
track the rejected waste or residue shipment on the original manifest. Indicate the original manifest tracking
number in Item 14, the Special Handling Block and Additional Information Block of the additional manifests.

3. Owners or operators of facilities located in unauthorized States (i.e., states in
which the U.S. EPA administers the hazardous waste management program) who cannot resolve significant
differences in quantity or type within 15 days of receiving the waste must submit to their Regional Administrator a
letter with a copy of the Manifest at issue describing the discrepancy and attempts to reconcile it (40 CFR 264.72(c)
and 265.72(c)). 

4. Owners or operators of facilities located in authorized States (i.e., those States
that have received authorization from the U.S. EPA to administer the hazardous waste management program)
should contact their State agency for information on where to report discrepancies involving ''significant
differences'' to state officials.

Item 18b. Alternate Facility (or Generator) for Receipt of Full Load Rejections
Enter the name, address, phone number, and EPA Identification Number of the Alternate Facility which the
rejecting TSDF has designated, after consulting with the generator, to receive a fully rejected waste shipment. In
the event that a fully rejected shipment is being returned to the generator, the rejecting TSDF may enter the
generator's site information in this space. This field is not to be used to forward partially rejected loads or residue
waste shipments.

Item 18c. Alternate Facility (or Generator) Signature
The authorized representative of the alternate facility (or the generator in the event of a returned shipment) must
sign and date this field of the form to acknowledge receipt of the fully rejected wastes or residues identified by the
initial TSDF.

Item 19. Hazardous Waste Report Management Method Codes
Enter the most appropriate Hazardous Waste Report Management Method code for each waste listed in Item 9.
The Hazardous Waste Report Management Method code is to be entered by the first treatment, storage, or
disposal facility (TSDF) that receives the waste and is the code that best describes the way in which the waste is to
be managed when received by the TSDF.

Item 20. Designated Facility Owner or Operator Certification of Receipt (Except As Noted in Item
18a)

Enter the name of the person receiving the waste on behalf of the owner or operator of the facility. That
person must acknowledge receipt or rejection of the waste described on the Manifest by signing and entering the
date of receipt or rejection where indicated. Since the Facility Certification acknowledges receipt of the waste
except as noted in the Discrepancy Space in Item 18a, the certification should be signed for both waste receipt and
waste rejection, with the rejection being noted and described in the space provided in Item 18a. Fully rejected
wastes may be forwarded or returned using Item 18b after consultation with the generator. Enter the name of the
person accepting the waste on behalf of the owner or operator of the alternate facility or the original generator. That
person must acknowledge receipt or rejection of the waste described on the Manifest by signing and entering the
date they received or rejected the waste in Item 18c. Partially rejected wastes and residues must be re-shipped



under a new manifest, to be initiated and signed by the rejecting TSDF as offeror of the shipment.

Manifest Continuation Sheet Instructions--Continuation Sheet, U.S. EPA Form 8700-22A
Read all instructions before completing this form. This form has been designed for use on a 12-pitch (elite)

typewriter; a firm point pen may also be used-press down hard. This form must be used as a continuation sheet to
U.S. EPA Form 8700-22 if:

• More than two transporters are to be used to transport the waste; or
• More space is required for the U.S. DOT descriptions and related information in Item 9 of U.S. EPA
Form 8700-22. Federal regulations require generators and transporters of hazardous waste and owners or
operators of hazardous waste treatment, storage, or disposal facilities to use the uniform hazardous waste
manifest (EPA Form 8700-22) and, if necessary, this continuation sheet (EPA Form 8700-22A) for both
interstate and intrastate transportation. 
Item 21. Generator's ID Number

Enter the generator's U.S. EPA twelve digit identification number or, the State generator identification number if the
generator site does not have an EPA identification number.

Item 22. Page l-
Enter the page number of this Continuation Sheet.

Item 23. Manifest Tracking Number
Enter the Manifest Tracking number from Item 4 of the Manifest form to which this continuation sheet is attached.

Item 24. Generator's Name-
Enter the generator's name as it appears in Item 5 on the first page of the Manifest.

Item 25. Transporter-Company Name
If additional transporters are used to transport the waste described on this Manifest, enter the company name of
each additional transporter in the order in which they will transport the waste. Enter after the word ''Transporter'' the
order of the transporter. For example, Transporter 3 Company Name. Also enter the U.S. EPA twelve digit
identification number of the transporter described in Item 25.

Item 26. Transporter-Company Name
If additional transporters are used to transport the waste described on this Manifest, enter the company name of
each additional transporter in the order in which they will transport the waste. Enter after the word ''Transporter'' the
order of the transporter. For example, Transporter 4 Company Name. Each Continuation Sheet can record the
names of two additional transporters. Also enter the U.S. EPA twelve digit identification number of the transporter
named in Item 26.

Item 27. U.S. D.O.T. Description Including Proper Shipping Name, Hazardous Class, and ID
Number (UN/NA)
For each row enter a sequential number under Item 27b that corresponds to the order of waste codes from one
continuation sheet to the next, to reflect the total number of wastes being shipped. Refer to instructions for Item 9
of the manifest for the information to be entered.

Item 28. Containers (No. And Type)
Refer to the instructions for Item 10 of the manifest for information to be entered.

Item 29. Total Quantity
Refer to the instructions for Item 11 of the manifest form.

Item 30. Units of Measure (Weight/Volume)
Refer to the instructions for Item 12 of the manifest form.

Item 31. Waste Codes
Refer to the instructions for Item 13 of the manifest form.

Item 32. Special Handling Instructions and Additional Information
Refer to the instructions for Item 14 of the manifest form.

Transporters
Item 33. Transporter-Acknowledgment of Receipt of Materials

Enter the same number of the Transporter as identified in Item 25. Enter also the name of the person accepting the
waste on behalf of the Transporter (Company Name) identified in Item 25. That person must acknowledge
acceptance of the waste described on the Manifest by signing and entering the date of receipt.

Item 34. Transporter-Acknowledgment of Receipt of Materials



Enter the same number of the Transporter as identified in Item 26. Enter also the name of the person accepting the
waste on behalf of the Transporter (Company Name) identified in Item 26. That person must acknowledge
acceptance of the waste described on the Manifest by signing and entering the date of receipt.

Owner and Operators of Treatment, Storage, or Disposal Facilities
Item 35. Discrepancy Indication Space

Refer to Item 18. This space may be used to more fully describe information on discrepancies identified in Item 18a
of the manifest form.

Item 36. Hazardous Waste Report Management Method Codes
For each field here, enter the sequential number that corresponds to the waste materials described under Item 27,
and enter the appropriate process code that describes how the materials will be processed when received. If
additional continuation sheets are attached, continue numbering the waste materials and process code fields
sequentially, and enter on each sheet the process codes corresponding to the waste materials identified on that
sheet.
(Amended August 21, 1997, August 21, 2006)

(Break in Continuity of Sections)

Section 264.72 Manifest Discrepancies.
(a) Manifest discrepancies are:

(1) Significant differences (as defined by paragraph (b) of this section) between the quantity or
type of hazardous waste designated on the manifest or shipping paper, and the quantity and type of hazardous
waste a facility actually receives;

(2) Rejected wastes, which may be a full or partial shipment of hazardous waste that the TSDF
cannot accept; or

(3) Container residues, which are residues that exceed the quantity limits for ‘‘empty’’ containers
set forth in §261.7(b) of these regulations.

(b) Significant differences in quantity are: For bulk waste, variations greater than 10 percent in weight;
for batch waste, any variation in piece count, such as a discrepancy of one drum in a truckload. Significant
differences in type are obvious differences which can be discovered by inspection or waste analysis, such as waste
solvent substituted for waste acid, or toxic constituents not reported on the manifest or shipping paper.

(c) Upon discovering a significant difference in quantity or type, the owner or operator must attempt to
reconcile the discrepancy with the waste generator or transporter (e.g., with telephone conversations). If the
discrepancy is not resolved within 15 days after receiving the waste, the owner or operator must immediately
submit to the Secretary a letter describing the discrepancy and attempts to reconcile it, and a copy of the manifest
or shipping paper at issue.

(d) (1) Upon rejecting waste or identifying a container residue that exceeds the quantity limits for
‘‘empty’’ containers set forth in DRGHW 261.7(b), the facility must consult with the generator prior to forwarding the
waste to another facility that can manage the waste. If it is impossible to locate an alternative facility that can
receive the waste, the facility may return the rejected waste or residue to the generator. The facility must send the
waste to the alternative facility or to the generator within 60 days of the rejection or the container residue
identification.

(2) While the facility is making arrangements for forwarding rejected wastes or residues to another
facility under this section, it must ensure that either the delivering transporter retains custody of the waste, or, the
facility must provide for secure, temporary custody of the waste, pending delivery of the waste to the first
transporter designated on the manifest prepared under paragraph (e) or (f) of this section.

(e) Except as provided in paragraph (e)(7) of this section, for full or partial load rejections and residues
that are to be sent off-site to an alternate facility, the facility is required to prepare a new manifest in accordance
with § 262.20(a) of this chapter and the following instructions:

(1) Write the generator’s U.S. EPA ID number in Item 1 of the new manifest. Write the generator’s
name and mailing address in Item 5 of the new manifest. If the mailing address is different from the generator’s site
address, then write the generator’s site address in the designated space for Item 5.

(2) Write the name of the alternate designated facility and the facility’s U.S. EPA ID number in the
designated facility block (Item 8) of the new manifest.



(3) Copy the manifest tracking number found in Item 4 of the old manifest to the Special Handling
and Additional Information Block of the new manifest, and indicate that the shipment is a residue or rejected waste
from the previous shipment.

(4) Copy the manifest tracking number found in Item 4 of the new manifest to the manifest
reference number line in the Discrepancy Block of the old manifest (Item 18a) of this chapter.

(5) Write the DOT description for the rejected load or the residue in Item 9 (U.S. DOT Description)
of the new manifest and write the container types, quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Certification to certify, as the offeror of the shipment, that the
waste has been properly packaged, marked and labeled and is in proper condition for transportation.

(7) For full load rejections that are made while the transporter remains present at the facility, the
facility may forward the rejected shipment to the alternate facility by completing Item 18b of the original manifest
and supplying the information on the next destination facility in the Alternate Facility space. The facility must retain
a copy of this manifest for its records, and then give the remaining copies of the manifest to the transporter to
accompany the shipment. If the original manifest is not used, then the facility must use a new manifest and comply
with paragraphs (e)(1), (2), (3), (4), (5), and (6) of this section.

(f) Except as provided in paragraph (f)(7) of this section, for rejected wastes and residues that must
be sent back to the generator, the facility is required to prepare a new manifest in accordance with § 262.20(a) of
this chapter and the following instructions:

(1) Write the facility’s U.S. EPA ID number in Item 1 of the new manifest. Write the generator’s
name and mailing address in Item 5 of the new manifest. If the mailing address is different from the generator’s site
address, then write the generator’s site address in the designated space for Item 5.

(2) Write the name of the initial generator and the generator’s U.S. EPA ID number in the
designated facility block (Item 8) of the new manifest.

(3) Copy the manifest tracking number found in Item 4 of the old manifest to the Special Handling
and Additional Information Block of the new manifest, and indicate that the shipment is a residue or rejected waste
from the previous shipment.

(4) Copy the manifest tracking number found in Item 4 of the new manifest to the manifest
reference number line in the Discrepancy Block of the old manifest (Item 18a).

(5) Write the DOT description for the rejected load or the residue in Item 9 (U.S. DOT Description)
of the new manifest and write the container types, quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Certification to certify, as offeror of the shipment, that the waste
has been properly packaged, marked and labeled and is in proper condition for transportation.

(7) For full load rejections that are made while the transporter remains at the facility, the facility
may return the shipment to the generator with the original manifest by completing Item 18a and 18b of the manifest
and supplying the generator’s information in the Alternate Facility space. The facility must retain a copy for its
records and then give the remaining copies of the manifest to the transporter to accompany the shipment. If the
original manifest is not used, then the facility must use a new manifest and comply with paragraphs (f)(1), (2), (3),
(4), (5), and (6) of this section.

(g) If a facility rejects a waste or identifies a container residue that exceeds the quantity limits for
‘‘empty’’ containers set forth in §261.7(b) after it has signed, dated, and returned a copy of the manifest to the
delivering transporter or to the generator, the facility must amend its copy of the manifest to indicate the rejected
wastes or residues in the discrepancy space of the amended manifest. The facility must also copy the manifest
tracking number from Item 4 of the new manifest to the Discrepancy space of the amended manifest, and must re-
sign and date the manifest to certify to the information as amended. The facility must retain the amended manifest
for at least three years from the date of amendment, and must within 30 days, send a copy of the amended
manifest to the transporter and generator that received copies prior to their being amended.
(Amended August 21, 2006)

(Break in Continuity of Sections)

Section 265.72  Manifest Discrepancies.
(a) Manifest discrepancies are: 

(1) Significant differences (as defined by paragraph (b) of this section) between the quantity or
type of hazardous waste designated on the manifest or shipping paper, and the quantity and type of hazardous



waste a facility actually receives;
(2) Rejected wastes, which may be a full or partial shipment of hazardous waste that the TSDF

cannot accept; or
(3) Container residues, which are residues that exceed the quantity limits for ‘‘empty’’ containers

set forth in §261.7(b).
(b) Significant differences in quantity are: For bulk waste, variations greater than 10 percent in weight; for

batch waste, any variation in piece count, such as a discrepancy of one drum in a truckload. Significant differences
in type are obvious differences which can be discovered by inspection or waste analysis, such as waste solvent
substituted for waste acid, or toxic constituents not reported on the manifest or shipping paper.

(c) Upon discovering a significant difference in quantity or type, the owner or operator must attempt to
reconcile the discrepancy with the waste generator or transporter (e.g., with telephone conversations). If the
discrepancy is not resolved within 15 days after receiving the waste, the owner or operator must immediately
submit to the Secretary a letter describing the discrepancy and attempts to reconcile it, and a copy of the manifest
or shipping paper at issue.

(d) (1) Upon rejecting waste or identifying a container residue that exceeds the quantity limits for
‘‘empty’’ containers set forth in DRGHW 261.7(b) of these regulations, the facility must consult with the generator
prior to forwarding the waste to another facility that can manage the waste. If it is impossible to locate an alternative
facility that can receive the waste, the facility may return the rejected waste or residue to the generator. The facility
must send the waste to the alternative facility or to the generator within 60 days of the rejection or the container
residue identification.

(2) While the facility is making arrangements for forwarding rejected wastes or residues to another
facility under this section, it must ensure that either the delivering transporter retains custody of the waste, or the
facility must provide for secure, temporary custody of the waste, pending delivery of the waste to the first
transporter designated on the manifest prepared under paragraph (e) or (f) of this section.

(e) Except as provided in paragraph (e)(7) of this section, for full or partial load rejections and residues that
are to be sent off-site to an alternate facility, the facility is required to prepare a new manifest in accordance with §
262.20(a)  and the following instructions:

(1) Write the generator’s U.S. EPA ID number in Item 1 of the new manifest. Write the generator’s
name and mailing address in Item 5 of the new manifest. If the mailing address is different from the generator’s site
address, then write the generator’s site address in the designated space in Item 5.

(2) Write the name of the alternate designated facility and the facility’s U.S. EPA ID number in the
designated facility block (Item 8) of the new manifest.

(3) Copy the manifest tracking number found in Item 4 of the old manifest to the Special Handling
and Additional Information Block of the new manifest, and indicate that the shipment is a residue or rejected waste
from the previous shipment.

(4) Copy the manifest tracking number found in Item 4 of the new manifest to the manifest
reference number line in the Discrepancy Block of the old manifest (Item 18a) of this chapter.

(5) Write the DOT description for the rejected load or the residue in Item 9 (U.S. DOT Description)
of the new manifest and write the container types, quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Certification to certify, as the offeror of the shipment, that the
waste has been properly packaged, marked and labeled and is in proper condition for transportation.

(7) For full load rejections that are made while the transporter remains present at the facility, the
facility may forward the rejected shipment to the alternate facility by completing Item 18b of the original manifest
and supplying the information on the next destination facility in the Alternate Facility space. The facility must retain
a copy of this manifest for its records, and then give the remaining copies of the manifest to the transporter to
accompany the shipment. If the original manifest is not used, then the facility must use a new manifest and comply
with paragraphs (e)(1), (2), (3), (4), (5), and (6) of this section.

(f) Except as provided in paragraph (f)(7) of this section, for rejected wastes and residues that must be
sent back to the generator, the facility is required to prepare a new manifest in accordance with § 262.20(a) of this
chapter and the following instructions:

(1) Write the facility’s U.S. EPA ID number in Item 1 of the new manifest. Write the generator’s
name and mailing address in Item 5 of the new manifest. If the mailing address is different from the generator’s site
address, then write the generator’s site address in the designated space for Item 5.

(2) Write the name of the initial generator and the generator’s U.S. EPA ID number in the



designated facility block (Item 8) of the new manifest.
(3) Copy the manifest tracking number found in Item 4 of the old manifest to the Special Handling

and Additional Information Block of the new manifest, and indicate that the shipment is a residue or rejected waste
from the previous shipment,

(4) Copy the manifest tracking number found in Item 4 of the new manifest to the manifest
reference number line in the Discrepancy Block of the old manifest (Item 18a),

(5) Write the DOT description for the rejected load or the residue in Item 9 (U.S. DOT Description)
of the new manifest and write the container types, quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Certification to certify, as offeror of the shipment, that the waste
has been properly packaged, marked and labeled and is in proper condition for transportation,

(7) For full load rejections that are made while the transporter remains at the facility, the facility
may return the shipment to the generator with the original manifest by completing Item 18b of the manifest and
supplying the generator’s information in the Alternate Facility space. The facility must retain a copy for its records
and then give the remaining copies of the manifest to the transporter to accompany the shipment. If the original
manifest is not used, then the facility must use a new manifest and comply with paragraphs (f)(1), (2), (3), (4), (5),
and (6) of this section.

(g) If a facility rejects a waste or identifies a container residue that exceeds the quantity limits for ‘‘empty’’
containers set forth in DRGHW §261.7(b) after it has signed, dated, and returned a copy of the manifest to the
delivering transporter or to the generator, the facility must amend its copy of the manifest to indicate the rejected
wastes or residues in the discrepancy space of the amended manifest. The facility must also copy the manifest
tracking number from Item 4 of the new manifest to the discrepancy space of the amended manifest, and must re-
sign and date the manifest to certify to the information as amended. The facility must retain the amended manifest
for at least three years from the date of amendment, and must within 30 days, send a copy of the amended
manifest to the transporter and generator that received copies prior to their being amended.
(Amended August 21, 2006)

Amendment 3a: Miscellaneous Delware Changes Used Iol Container Closure

Section 279.22 Used oil storage.
Used oil generators are subject to all applicable Spill Prevention, Control and Countermeasures (40 CFR

Part 112) in addition to the requirements of this subpart. Used oil generators are also subject to the Delaware
Regulations Governing Underground Storage Tanks (UST) standards for used oil stored in underground tanks
whether or not the used oil exhibits any characteristics of hazardous waste, in addition to the requirements of this
subpart.

(a) Storage units. Used oil generators shall not store used oil in units other than tanks, containers, or units
subject to regulation under Parts 264 or 265 of these regulations.

(b) Condition of units. Containers and aboveground tanks used to store used oil at generator facilities must
be:

(1) In good condition (no severe rusting, apparent structural defects or deterioration); and
(2) Not leaking (no visible leaks); and
(3) Always be closed during storage, except when it is necessary to add or remove oil.

(c) Labels.
(1) Containers and aboveground tanks used to store used oil at generator facilities must be

labeled or marked clearly with the words "Used Oil".
(2) Fill pipes used to transfer used oil into underground storage tanks at generator facilities must

be labeled or marked clearly with the words "Used Oil".
(d) Response to releases.  Upon detection of a release of used oil to the environment that is not subject to

the requirements of the Delaware Regulations Governing Underground Storage Tanks (UST) and which has
occurred after the effective date of Delaware’s recycled used oil management program, a generator must perform
the following cleanup steps:

 (1) Stop the release;
 (2) Contain the released used oil;
 (3) Clean up and manage properly the released used oil and other materials; and
 (4) If necessary, repair or replace any leaking used oil storage containers or tanks prior to returning



them to service.
(Amended August 21, 1997, August 23, 1999, August 21, 2006)

Amendment 3b:  Miscellaneous Delaware Changes Uniform Manifest Retractions

Section 262.21  Manifests tracking numbers, manifest printing, and obtaining manifests.
(a)
 (1) A registrant may not print, or have printed, the manifest for use or distribution unless it has

received approval from the EPA Director of the Office of Solid Waste to do so under paragraphs (c) and (e) of this
section 40 CFR 262.21.

(2) The approved registrant is responsible for ensuring that the organizations identified in its
application are in compliance with the procedures of its approved application and the requirements of this section.
The registrant is responsible for assigning manifest tracking numbers to its manifests.

(b) Reserved A registrant must submit an initial application to the EPA Director of the Office of Solid
Waste that contains the following information:

(1) Name and mailing address of registrant;
(2) Name, telephone number and email address of contact person:
(3) Brief description of registrant's government or business activity;
(4) EPA identification number of the registrant, if applicable;
(5) Description of the scope of the operations that the registrant plans to undertake in printing,

distributing, and using its manifests, including:
(i) A description of the printing operation. The description should include an

explanation of whether the registrant intends to print its manifests in-house (i.e., using its own printing
establishments) or through a separate (i.e., unaffiliated) printing company. If the registrant intends to use a
separate printing company to print the manifest on its behalf, the application must identify this printing company
and discuss how the registrant will oversee the company. If this includes the use of intermediaries (e.g., prime and
subcontractor relationships), the role of each must be discussed. The application must provide the name and
mailing address of each company. It also must provide the name and telephone number of the contact person at
each company.

(ii) A description of how the registrant will ensure that its organization and unaffiliated
companies, if any, comply with the requirements of this section. The application must discuss how the registrant
will ensure that a unique manifest tracking number will be preprinted on each manifest. The application must
describe the internal control procedures to be followed by the registrant and unaffiliated companies to ensure that
numbers are tightly controlled and remain unique. In particular, the application must describe how the registrant will
assign manifest tracking numbers to its manifests. If computer systems or other infrastructure will be used to
maintain, track, or assign numbers, these should be indicated. The application must also indicate how the printer
will pre-print a unique number on each form (e.g., crash or press numbering). The application also must explain the
other quality procedures to be followed by each establishment and printing company to ensure that all required
print specifications are consistently achieved and that printing violations are identified and corrected at the earliest
practicable time.

(iii) An indication of whether the registrant intends to use the manifests for its own
business operations or to distribute the manifests to a separate company or to the general public (e.g., for
purchase).

(6) A brief description of the qualifications of the company that will print the manifest. The
registrant may use readily available information to do so (e.g., corporate brochures, product samples, customer
references, documentation of ISO certification), so long as such information pertains to the establishments or
company being proposed to print the manifest.

(7) Proposed unique three-letter manifest tracking number suffix. If the registrant is approved
to print the manifest, the registrant must use this suffix to pre-print a unique manifest tracking number on each
manifest.

(8) A signed certification by a duly authorized employee of the registrant that the
organizations and companies in its application will comply with the procedures of its approved application and the
requirements of this Section and that it will notify the EPA Director of the Office of Solid Waste of any duplicated
manifest tracking numbers on manifests that have been used or distributed to other parties as soon as this



becomes known.
(c) Reserved EPA will review the application submitted under paragraph (b) of this section and either

approve it or request additional information or modification before approving it.
(d) Reserved

(1) Upon EPA approval of the application under paragraph (c) of this section, EPA will provide
the registrant an electronic file of the manifest, continuation sheet, and manifest instructions and ask the registrant
to submit three fully assembled manifests and continuation sheet samples, except as noted in paragraph (d)(3) of
this section. The registrant's samples must meet all of the specifications in paragraph (f) of this section and be
printed by the company that will print the manifest as identified in the application approved under paragraph (c) of
this section.

(2) The registrant must submit a description of the manifest samples as follows:
(i) Paper type (i.e., manufacturer and grade of the manifest paper);
(ii) Paper weight of each copy;
(iii) Ink color of the manifest's instructions. If screening of the ink was used, the

registrant must indicate the extent of the screening; and
(iv) Method of binding the copies.

(3) The registrant need not submit samples of the continuation sheet if it will print its
continuation sheet using the same paper type, paper weight of each copy, ink color of the instructions, and binding
method as its manifest form samples.

(e) Reserved EPA will evaluate the forms and either approve the registrant to print them as proposed
or request additional information or modification to them before approval. EPA will notify the registrant of its
decision by mail. The registrant cannot use or distribute its forms until EPA approves them. An approved registrant
must print the manifest and continuation sheet according to its application approved under paragraph (c) of this
section and the manifest specifications in paragraph (f) of this section. It also must print the forms according to the
paper type, paper weight, ink color of the manifest instructions and binding method of its approved forms.

(f) Paper manifests and continuation sheets must be printed according to the following specifications:
(1) The manifest and continuation sheet must be printed with the exact format and

appearance as EPA Forms 8700-22 and 8700-22A, respectively. However, information required to complete the
manifest may be preprinted on the manifest form.

(2) A unique manifest tracking number assigned in accordance with a numbering system
approved by EPA must be pre-printed in Item 4 of the manifest. The tracking number must consist of a unique
three-letter suffix following nine digits.

(3) The manifest and continuation sheet must be printed on 81/2 x 11-inch white paper,
excluding common stubs (e.g., top- or side-bound stubs). The paper must be durable enough to withstand normal
use.

(4) The manifest and continuation sheet must be printed in black ink that can be legibly
photocopied, scanned, and faxed, except that the marginal words indicating copy distribution must be in red ink.

(5) The manifest and continuation sheet must be printed as six-copy forms. Copy-to-copy
registration must be exact within 1/32nd of an inch. Handwritten and typed impressions on the form must be legible
on all six copies. Copies must be bound together by one or more common stubs that reasonably ensure that they
will not become detached inadvertently during normal use.

(6) Each copy of the manifest and continuation sheet must indicate how the copy must be
distributed, as follows:

(i) Page 1 (top copy): ''Designated facility to destination State''.
(ii) Page 2: ''Designated facility to generator State''.
(iii) Page 3: ''Designated facility to generator''.
(iv) Page 4: ''Designated facility's copy''.
(v) Page 5: ''Transporter's copy''.
(vi) Page 6 (bottom copy): ''Generator's initial copy''.

(7) The instructions in the appendix to part 262 of these regulations must appear legibly on
the back of the copies of the manifest and continuation sheet as provided in this paragraph (f). The instructions
must not be visible through the front of the copies when photocopied or faxed.

(i) Manifest Form 8700-22.
(A) The ''Instructions for Generators'' on Copy 6;



(B) The ''Instructions for International Shipment Block'' and ''Instructions for
Transporters'' on Copy 5; and

(C) The ''Instructions for Treatment, Storage, and Disposal Facilities'' on Copy
4.

(ii) Manifest Form 8700-22A.
(A) The ''Instructions for Generators'' on Copy 6;
(B) The ''Instructions for Transporters'' on Copy 5; and
(C) The ''Instructions for Treatment, Storage, and Disposal Facilities'' on Copy

4.
(g)

(1) A generator may use manifests printed by any source so long as the source of the printed
form has received approval from EPA to print the manifest under paragraphs (c) and (e) of this section 40 CFR
262.21. A registered source may be a:

(i) State agency;
(ii) Commercial printer;
(iii) Hazardous waste generator, transporter or TSDF; or
(iv) Hazardous waste broker or other preparer who prepares or arranges shipments of

hazardous waste for transportation.
(2) A generator must determine whether the generator state or the consignment state for a

shipment regulates any additional wastes (beyond those regulated Federally) as hazardous wastes under these
states' authorized programs. Generators also must determine whether the consignment state or generator state
requires the generator to submit any copies of the manifest to these states. In cases where the generator must
supply copies to either the generator's state or the consignment state, the generator is responsible for supplying
legible photocopies of the manifest to these states.

(h) Reserved
(1) If an approved registrant would like to update any of the information provided in its

application approved under paragraph (c) of this section (e.g., to update a company phone number or name of
contact person), the registrant must revise the application and submit it to the EPA Director of the Office of Solid
Waste, along with an indication or explanation of the update, as soon as practicable after the change occurs. The
Agency either will approve or deny the MRR2
revision. If the Agency denies the revision, it will explain the reasons for the denial, and it will contact the registrant
and request further modification before approval.

(2) If the registrant would like a new tracking number suffix, the registrant must submit a
proposed suffix to the EPA Director of the Office of Solid Waste, along with the reason for requesting it. The
Agency will either approve the suffix or deny the suffix and provide an explanation why it is not acceptable.

(3) If a registrant would like to change the paper type, paper weight, ink color of the manifest
instructions, or binding method of its manifest or continuation sheet subsequent to approval under paragraph (e) of
this section, then the registrant must submit three samples of the revised form for EPA review and approval. If the
approved registrant would like to use a new printer, the registrant must submit three manifest samples printed by
the new printer, along with a brief description of the printer's qualifications to print the manifest. EPA will evaluate
the manifests and either approve the registrant to print the forms as proposed or request additional information or
modification to them before approval. EPA will notify the registrant of its decision by mail. The registrant cannot use
or distribute its revised forms until EPA approves them.

(i) Reserved If, subsequent to its approval under paragraph (e) of this section, a registrant typesets
its manifest or continuation sheet instead of using the electronic file of the forms provided by EPA, it must submit
three samples of the manifest or continuation sheet to the registry for approval. EPA will evaluate the manifests or
continuation sheets and either approve the registrant to print them as proposed or request additional information or
modification to them before approval. EPA will notify the registrant of its decision by mail. The registrant cannot use
or distribute its typeset forms until EPA approves them.

(j) Reserved EPA may exempt a registrant from the requirement to submit form samples under
paragraph (d) or (h)(3) of this section if the Agency is persuaded that a separate review of the registrant's forms
would serve little purpose in informing an approval decision (e.g., a registrant certifies that it will print the manifest
using the same paper type, paper weight, ink color of the instructions and binding method of the form samples
approved for some other registrant). A registrant may request an exemption from EPA by indicating why an



exemption is warranted.
(k) Reserved An approved registrant must notify EPA by phone or email as soon as it becomes aware

that it has duplicated tracking numbers on any manifests that have been used or distributed to other parties.
(l) Reserved If, subsequent to approval of a registrant under paragraph (e) of this section, EPA

becomes aware that the approved paper type, paper weight, ink color of the instructions, or binding method of the
registrant's form is unsatisfactory, EPA will contact the registrant and require modifications to the form.

(m) Reserved
(1) EPA may suspend and, if necessary, revoke printing privileges if it finds that the registrant:

(i) Has used or distributed forms that deviate from its approved form samples in
regard to paper weight, paper type, ink color of the instructions, or binding method; or

(ii) Exhibits a continuing pattern of behavior in using or distributing manifests that
contain duplicate manifest tracking numbers.

(2) EPA will send a warning letter to the registrant that specifies the date by which it must
come into compliance with the requirements. If the registrant does not come in compliance by the specified date,
EPA will send a second letter notifying the registrant that EPA has suspended or revoked its printing privileges. An
approved registrant must provide information on its printing activities to EPA if requested.
(Amended September 20, 1984, August 21, 2006)

Amendment 3c: Miscellaneous Delaware Changes Financial Assurance

Section 264.143  Financial assurance for closure.

An owner or operator of each facility must establish financial assurance for closure of the facility. He must choose
from the options as specified in paragraphs (a) through (f) of this section.

(a) Closure trust fund.
 (1) An owner or operator may satisfy the requirements of this section by establishing a closure

trust fund which conforms to the requirements of this paragraph and submitting an originally signed duplicate of the
trust agreement to the Secretary. An owner or operator of a new facility must submit the originally signed duplicate
of the trust agreement to the Secretary at least 60 days before the date on which hazardous waste is first received
for treatment, storage, or disposal. The trustee must be an entity which has the authority to act as a trustee and
whose trust operations are regulated and examined by a Federal or State agency.

 (2) The wording of the trust agreement must be identical to the wording specified in
§264.151(a)(1), and the trust agreement must be accompanied by a formal certification of acknowledgment (for
example, see §264.151(a)(2)). Schedule A of the trust agreement must be updated within 60 days after a change
in the amount of the current closure cost estimate covered by the agreement.

 (3) Payments into the trust fund must be made annually by the owner or operator over the term of
the initial RCRA permit or over the remaining operating life of the facility as estimated in the closure plan,
whichever period is shorter; this period is hereafter referred to as the pay-in period. The payments into the closure
trust fund must be made as follows:

  (i) For a new facility, the first payment must be made before the initial receipt of hazardous
waste for treatment, storage, or disposal. A receipt from the trustee for this payment must be submitted by the
owner or operator to the Secretary before this initial receipt of hazardous waste. The first payment must be at least
equal to the current closure cost estimate, except as provided in §264.143(g), divided by the number of years in the
pay-in period. Subsequent payments must be made no later than 30 days after each anniversary date of the first
payment. The amount of each subsequent payment must be determined by this formula:

CE-CV
Next payment =______

Y

where CE is the current closure cost estimate, CV is the current value of the trust fund, and Y is the number of
years remaining in the pay-in period.

  (ii) If an owner or operator establishes a trust fund as specified in §265.143(a) of these



regulations, and the value of that trust fund is less than the current closure cost estimate when a permit is awarded
for the facility, the amount of the current closure cost estimate still to be paid into the trust fund must be paid in over
the pay-in period as defined in paragraph (a)(3) of this section. 

Payments must continue to be made no later than 30 days after each anniversary date of the first payment made
pursuant to Part 265 of these regulations. The amount of each payment must be determined by this formula:

CE-CV
Next payment =______

Y

where CE is the current closure cost estimate, CV is the current value of the trust fund, and Y is the number of
years remaining in the pay-in period.    

 (4) The owner or operator may accelerate payments into the trust fund or he may deposit the full
amount of the current closure cost estimate at the time the fund is established.  However, he must maintain the
value of the fund at no less than the value that the fund would have if annual payments were made as specified in
paragraph (a)(3) of this section.

 (5) If the owner or operator establishes a closure trust fund after having used one or more
alternate mechanisms specified in this section or in §265.143 of these regulations, his first payment must be in at
least the amount that the fund would contain if the trust fund were established initially and annual payments made
according to specifications of this paragraph and §265.143(a) of these regulations, as applicable.

 (6) After the pay-in period is completed, whenever the current closure cost estimate changes, the
owner or operator must compare the new estimate with the trustee's most recent annual valuation of the trust fund.
If the value of the fund is less than the amount of cost estimate, must either deposit an amount into the fund so that
its value after this deposit at least equals the amount of the current closure cost estimate, or obtain other financial
assurance as specified in this section to cover the difference.

 (7) If the value of the trust fund is greater than the total amount of the current closure cost
estimate, the owner or operator may submit a written request to the Secretary for release of the amount in excess
of the current closure cost estimate.    

 (8) If an owner or operator substitutes other financial assurance as specified in this section for all
or part of the trust fund, he may submit a written request to the Secretary for release of the amount in excess of the
current closure cost estimate covered by the trust fund.

 (9) Within 60 days after receiving a request from the owner or operator for release of funds as
specified in paragraphs (a)(7) or (8) of this section, the Secretary will instruct the trustee to release to the owner or
operator such funds as the Secretary specifies in writing.

 (10) After beginning partial or final closure, an owner or operator or another person authorized to
conduct partial or final closure may request reimbursements for partial or final closure expenditures by submitting
itemized bills to the Secretary. The owner or operator may request reimbursements for partial closure only if
sufficient funds are remaining in the trust fund to cover the maximum costs of closing the facility over its remaining
operating life. Within 60 days after receiving bills for partial or final closure activities, the Secretary will instruct the
trustee to make reimbursements in those amounts as the Secretary specifies in writing, if the Secretary determines
that the partial or final closure expenditures are in accordance with the approved closure plan, or otherwise
justified.  If the Secretary has reason to believe that the maximum cost of closure over the remaining life of the
facility will be significantly greater than the value of the trust fund, he may withhold reimbursements of such
amounts as he deems prudent until he determines, in accordance with §264.143(i) that the owner or operator is no
longer required to maintain financial assurance for final closure of the facility. If the Secretary does not instruct the
trustee to make such reimbursements, he will provide the owner or operator with a detailed written statement of
reasons.

 (11) The Secretary will agree to termination of the trust when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
 (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §264.143(i).
(b) Surety bond guaranteeing payment into a closure trust fund. 



 (1) An owner or operator may satisfy the requirements of this section by obtaining a surety bond
which conforms to the requirements of this paragraph and submitting the bond to the Secretary. An owner or
operator of a new facility must submit the bond to the Secretary at least 60 days before the date on which
hazardous waste is first received for treatment, storage, or disposal. The bond must be effective before this 
initial receipt of hazardous waste. The surety company issuing the bond must, at a minimum, be among those
listed as acceptable sureties on Federal bonds in Circular 570 of the U.S. Department of the Treasury.

 (2) The wording of the surety bond must be identical to the wording specified in §264.151(b).
 (3) The owner or operator who uses a surety bond to satisfy the requirements of this section must

also establish a standby trust fund. Under the terms of the bond, all payments made thereunder will be deposited
by the surety directly into the stand by trust fund in accordance with instructions from the Secretary. This standby
trust fund must meet the requirements specified in §264.143(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the surety bond, and

  (ii) Until the standby trust fund is funded pursuant to the requirements of this section, the
following are not required by these regulations:

   (A) Payments into the trust fund as specified in §264.143(a);
   (B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current closure cost estimates;
   (C) Annual valuations as required by the trust agreement; and
   (D) Notices of nonpayment as required by the trust agreement.
 (4) The bond must guarantee that the owner or operator will:
  (i) Fund the standby trust fund in an amount equal to the penal sum of the bond before the

beginning of final closure of the facility; or
  (ii) Fund the standby trust fund in an amount equal to the penal sum within 15 days after

an administrative order to begin final closure issued by the Secretary becomes final, or within 15 days after an
order to begin final closure is issued by a U.S. District Court or other court of competent jurisdiction; or

  (iii) Provide alternate financial assurance as specified in this section, and obtain the
Secretary's written approval of the assurance provided, within 90 days after receipt by both the owner or operator
and the Secretary of a notice of cancellation of the bond from the surety.

 (5) Under the terms of the bond, the surety will become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by the bond.

 (6) The penal sum of the bond must be in an amount at least equal to the current closure cost
estimate, except as provided in §264.143(g).

 (7) Whenever the current closure cost estimate increases to an amount greater then the penal
sum, the owner or operator, within 60 days after the increase, must either cause the penal sum to be increased to
an amount at least equal to the current closure cost estimate and submit evidence of such increase to the
Secretary or obtain other financial assurance as specified in this section to cover the increase. Whenever the
current closure cost estimate decreases, the penal sum maybe reduced to the amount of the current closure cost
estimate following written approval by the Secretary.

 (8) Under the terms of the bond, the surety may cancel the bond by sending notice of cancellation
by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of cancellation by both the owner or operator and the Secretary,
as evidence by the return receipts.

 (9) The owner or operator may cancel the bond if the Secretary has given prior written consent
based on his receipt of evidence of alternate financial assurance as specified in this section.

(c) Surety bond guaranteeing performance of closure. 
 (1) An owner or operator may satisfy the requirements of this section by obtaining a surety bond

which conforms to the requirements of this paragraph and submitting the bond to the Secretary. An owner or
operator of a new facility must submit the bond to the Secretary at least 60 days before the date on which
hazardous waste is first received for treatment, storage, or disposal. The bond must be effective before this initial
receipt of hazardous waste. The surety company issuing the bond must, at a minimum, be among those listed as
acceptable sureties on Federal bonds in Circular 570 of the U.S. Department of the Treasury.

 (2) The wording of the surety bond must be identical to the wording specified in §264.151(c).
 (3) The owner or operator who uses a surety bond to satisfy the requirements of this section must



also establish a standby trust fund. Under the terms of the bond, all payments made thereunder will be deposited
by the surety directly into the standby trust fund in accordance with instructions from the Secretary. This standby
trust must meet the requirements specified in §264.143(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the surety bond; and

  (ii) Unless the standby trust fund is funded pursuant to the requirements of this section,
the following are not required by these regulations:

   (A) Payments into the trust fund as specified in §264.143(a);
   (B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current closure cost estimates;
   (C) Annual valuations as required by the trust agreement; and
   (D) Notices of nonpayment as required by the trust agreement.
 (4) The bond must guarantee that the owner or operator will:
  (i) Perform final closure in accordance with the closure plan and other requirements of the

permit for the facility whenever required to do so; or
  (ii) Provide alternate financial assurance as specified in this section, and obtain the

Secretary's written approval of the assurance provided, within 90 days after receipt by both the owner or operator
and the Secretary of a notice of cancellation of the bond from the surety.

 (5) Under the terms of the bond, the surety will become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by the bond. Following a final administrative determination
pursuant to 7 Del.C., Chapter 63, that the owner or operator has failed to perform final closure in accordance with
the approved closure plan and other permit requirements when required to do so, under the terms of the bond the
surety will perform final closure as guaranteed by the bond or will deposit the amount of the penal sum into the
standby trust fund. 

(6) The penal sum of the bond must be in an amount at least equal to the current closure cost
estimate.

 (7) Whenever the current closure cost estimate increases to an amount greater than the penal
sum, the owner or operator, within 60 days after the increase, must either cause the penal sum to be increased to
an amount at least equal to the current closure cost estimate and submit evidence of such increase to the
Secretary, or obtain other financial assurance as specified in this section. Whenever the current closure cost
estimate decreases, the penal sum may be reduced to the amount of the current closure cost estimate following
written approval by the Secretary.

 (8) Under the terms of the bond, the surety may cancel the bond by sending notice of cancellation
by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of cancellation by both the owner or operator and the Secretary,
as evidenced by the return receipts.

 (9) The owner or operator may cancel the bond if the Secretary has given prior written consent.
The Secretary will provide such written consent when:    

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §264.143(i).

(10) The surety will not be liable for deficiencies in the performance of closure by the owner or
operator after the Secretary releases the owner or operator from the requirements of this section in accordance
with §264.143(i).

(d) Closure letter of credit. 
 (1) An owner or operator may satisfy the requirements of this section by obtaining an irrevocable

standby letter of credit which conforms to the requirements of this paragraph and submitting the letter to the
Secretary. An owner or operator of a new facility must submit the letter of credit to the Secretary at least 60 days
before the date on which hazardous waste is first received for treatment, storage, or disposal. The letter of credit
must be effective before this initial receipt of hazardous waste. The issuing institution must be an entity which has
the authority to issue letters of credit and whose letter-of-credit operations are regulated and examined by a
Federal or State agency.

 (2) The wording of the letter of credit must be identical to the wording specified in §264.151(d).



 (3) An owner or operator who uses a letter of credit to satisfy the requirements of this section must
also establish a standby trust fund. Under the terms of the letter of credit, all amounts paid pursuant to a draft by
the Secretary will be deposited by the issuing institution directly into the standby trust fund in accordance with
instructions from the Secretary. This standby trust fund must meet the requirements of the trust fund specified in
§264.143(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the letter of credit; and

  (ii) Unless the standby trust fund is funded pursuant to the requirements of this section,
the following are not required by these regulations:

   (A) Payments into the trust fund as specified in §264.143(a);
   (B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current closure cost estimates;
   (C) Annual valuations as required by the trust agreement; and
   (D) Notices of nonpayment as required by the trust agreement.
 (4) The letter of credit must be accompanied by a letter from the owner or operator referring to the

letter of credit by number, issuing institution, and date, and providing the following information: the EPA
identification number, name, and address of the facility, and the amount of funds assured for closure of the facility
by the letter of credit.

 (5) The letter of credit must be irrevocable and issued for a period of at least 1 year. The letter of
credit must provide that the expiration date will be automatically extended for a period of at least 1 year unless, at
least 120 days before the current expiration date, the issuing institution notifies both the owner or operator and the
Secretary by certified mail of a decision not to extend the expiration date. Under the terms of the letter of credit, the
120 days will begin on the date when both the owner or operator and the Secretary have received the notice, as
evidenced by the return receipts.

 (6) The letter of credit must be issued in an amount at least equal to the current closure cost
estimate, except as provided in §264.143(g).    

 (7) Whenever the current closure cost estimate increases to an amount greater than the amount of
the credit, the owner or operator, within 60 days after the increases must either cause the amount of the credit to
be increased so that it at least equals the current closure cost estimate and submit evidence of such increase to
the Secretary, or obtain other financial assurance as specified in this section to cover the increase. Whenever the
current closure cost estimate decreases, the amount of the credit may be reduced to the amount of the current
closure cost estimate following written approval by the Secretary.

 (8) Following a final administrative determination pursuant to 7 Del.C., Chapter 63, that the owner
or operator has failed to perform final closure in accordance with the he closure plan and other permit requirements
when required to do so, the Secretary may draw on the letter of credit.

 (9) If the owner or operator does not establish alternate financial assurance as specified in this
section and obtain written approval of such alternate assurance from the Secretary within 90 days after receipt by
both the owner or operator and the Secretary of a notice from issuing institution that it has decided not to extend
the letter of credit beyond the current expiration date, the Secretary will draw on the letter of credit.  The Secretary
may delay the drawing if the issuing institution grants an extension of the term of the credit. During the last 30 days
of any such extension the Secretary will draw on the letter of credit if the owner or operator has failed to provide
alternate financial assurance as specified in this section and obtain written approval of such assurance from the
Secretary.

(10) The Secretary will return the letter of credit to the issuing institution for termination when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
  (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §264.143(i).
(e) Closure insurance. 
 (1) An owner or operator may satisfy the requirements of this section by obtaining closure

insurance which conforms to the requirements of this paragraph and submitting a certificate of such insurance to
the Secretary.  An owner or operator of a new facility must submit the certificate of insurance to the Secretary at
least 60 days before the date on which hazardous waste is first received for treatment, storage, or disposal. The
insurance must be effective before this initial receipt of hazardous waste. At a minimum, the insurer must be



licensed to transact the business of insurance, or eligible to provide insurance as an excess or surplus lines
insurer, in one or more States.

 (2) The wording of the certificate of insurance must be identical to the wording specified in
§264.151(e).

 (3) The closure insurance policy must be issued for a face amount at least equal to the current
closure cost estimate, except as provided in §264.143(g). The term face amount means the total amount the
insurer is obligated to pay under the policy. Actual payments by the insurer will not change the face amount,
although the insurer's future liability will be lowered by the amount of the payments. 

 (4) The closure insurance policy must guarantee that funds will be available to close the facility
whenever final closure occurs. The policy must also guarantee that once final closure begins, the insurer will be
responsible for paying out funds, up to an amount equal to the face amount of the policy, upon the direction of the
Secretary, to such party or parties as the Secretary specifies.

 (5) After beginning partial or final closure, an owner or operator or any other person authorized to
conduct closure may request reimbursements for closure expenditures by submitting itemized bills to the
Secretary. The owner or operator may request reimbursements for partial closure only if the remaining value of the
policy is sufficient to cover the maximum costs of closing the facility over its remaining operating life. Within 60
days after receiving bills for closure activities, the Secretary will instruct the insurer to make reimbursements in
such amounts as the Secretary specifies in writing, if the Secretary determines that the partial or final closure
expenditures are in accordance with the approved closure plan or otherwise justified.  If the Secretary has reason
to believe that the maximum cost of closure over the remaining life of the facility will be significantly greater than
the face amount of the policy, he may withhold reimbursements of such amounts as he deems prudent until he
determines, in accordance with §264.143(i), that the owner or operator is no longer required to maintain financial
assurance for final closure of the facility. If the Secretary does not instruct the insurer to make such
reimbursements, he will provide the owner or operator with a detailed written statement of reasons. 

 (6) The owner of operator must maintain the policy in full force effect until the Secretary consents
to termination of the policy by the owner or operator as specified in paragraph (e)((10) of this section. Failure to pay
the premium, without substitution of alternate financial assurance as specified in this section, will constitute a
significant violation of these regulations, warranting such remedy as the Secretary deems necessary. Such
violation will be deemed to begin upon receipt by the Secretary of a notice of future cancellation, termination, or
failure to renew due to nonpayment of the premium, rather than upon the date of expiration.    

 (7) Each policy must contain a provision allowing assignments of the policy to a successor owner
or operator. Such assignment may be conditional upon consent of the insurer, provided such consent is not
unreasonably refused.

 (8) The policy must provide that the insurer may not cancel, terminate, or fail to renew the policy
except for failure to pay the premium. The automatic renewal of the policy, must at a minimum, provide the insured
with the option of renewal at the face amount of the expiring policy. If there is a failure to pay the premium, the
insurer may elect to cancel, terminate, or fail to renew the policy by sending notice by certified mail to the owner or
operator and the Secretary. Cancellation, termination, or failure to renew may not occur, however, during the 120
days beginning with the date of receipt of the notice by both the Secretary and the owner or operator, as evidenced
by the return receipts. Cancellation, termination, or failure to renew may not occur and the policy will remain in full
force and effect in the event that on or before the date of expiration:

  (i) The Secretary deems the facility abandoned; or revoked or a new permit is denied; or
  (ii) The permit is terminated or revoked or a new permit is denied; or
  (iii) Closure is ordered by the Secretary or a U.S. District Court or other court of competent

jurisdiction; or
  (iv) The owner or operator is named as debtor in a voluntary or involuntary proceeding

under Title 11 (Bankruptcy), USC; or
  (v) The premium due is paid.    
 (9) Whenever the current closure cost estimate increases to an amount greater than the face

amount of the policy, the owner or operator, within 60 days after the increase, must either cause the face amount to
be increased to an amount at least equal to the current closure cost estimate and submit evidence of such increase
to the Secretary, or obtain other financial assurance as specified in this section to cover the increase. Whenever
the current closure cost estimate decreases, the face amount may be reduced to the amount of the current closure
cost estimate following written approval by the Secretary.



(10) The Secretary will give written consent to the owner or operator that he may terminate the
insurance policy when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §264.143(i).
 (f) Financial test and corporate guarantee for closure. 

 (1) An owner or operator may satisfy the requirements of this section by demonstrating that he
passes a financial test as specified in this paragraph. To pass this test the owner or operator must meet the criteria
of either paragraph (f)(1)(i) or (f)(1)(ii) of this section:

  (i) The owner or operator must have:
   (A) Two of the following three ratios:  a ratio of total liabilities to net worth less than

2.0; a ratio of the sum of net income plus depreciation, depletion, and amortization to total liabilities greater than
0.1; and a ratio of current assets to current liabilities greater than 1.5; and

   (B) Net working capital and tangible net worth each at least six times the sum of
the current closure and post-closure cost estimates; and

   (C) Tangible net worth of at least $10 million; and
   (D) Assets located in the United States amounting to at least 90 percent of total

assets or at least six times the sum of the current closure and post-closure cost estimates. 
  (ii) The owner or operator must have:
   (A) A current rating for his most recent bond issuance of AAA, AA, A, or BBB as

issued by Standard and Poor's or Aaa, Aa, A, or Baa as issued by Moody's and
   (B) Tangible net worth at least six times the sum of the current closure and

post-closure cost estimates; and
   (C) Tangible net worth of at least $10 million; and
   (D) Assets located in the United States amounting to at least 90 percent of total

assets or at least six times the sum of the current closure and post-closure cost estimates.
 (2) The phrase current closure and post-closure cost estimates as used in paragraph (f)(1) of

this section refers to the cost estimates required to be shown in paragraphs 1-4 of the letter from the owner's or
operator's chief financial officer [§264.151(f)].

 (3) To demonstrate that he meets this test, the owner or operator must submit the following items
to the Secretary:

  (i) A letter signed by the owner's or operator's chief financial officer and worded as
specified in §264.151(f); and

  (ii) A copy of the independent certified public accountant's report on examination of the
owner's or operator's financial statements for the latest completed fiscal year; and

  (iii) A special report from the owner's or operator's independent certified public accountant
to the owner or operator stating that:

   (A) He has compared the data which the letter from the chief financial officer
specifies as having been derived from the independently audited, year end financial statements for the latest fiscal
year with the amounts in such financial statements for the latest fiscal year with the amounts in such financial
statements; and

   (B) In connection with that procedure, no matters came to his attention which
caused him to believe that the specified data should be adjusted.

 (4) An owner or operator of a new facility must submit the items specified in paragraph (f)(3) of this
section to the Secretary at least 60 days before the date on which hazardous waste is first received for treatment,
storage, or disposal.

 (5) After the initial submission of items specified in paragraph (f)(3) of this section, the owner or
operator must send updated information to the Secretary within 90 days after the close of each succeeding fiscal
year. This information must consist of all three items specified in paragraph (f)(3) of this section.

 (6) If the owner or operator no longer meets the requirements of paragraph (f)(1) of this section, he
must send notice to the Secretary of intent to establish alternate financial assurance as specified in this section.
The notice must be sent by certified mail within 90 days after the end of the fiscal year for which the year-end
financial data show that the owner or operator no longer meets the requirements. The owner or operator must



provide the alternate financial assurance within 120 days after the end of such fiscal year.
 (7) The Secretary may, based on a reasonable belief that the owner or operator may no longer

meet the requirements of paragraph (f)(1) of this section, require reports of financial condition at anytime from the
owner or operator in addition to those specified in paragraph (f)(3) of this section. If the Secretary finds, on the
basis of such reports or other information, that the owner or operator no longer meets the requirements of
paragraph (f)(1) of this section, the owner or operator must provide alternate financial assurance as specified in
this section within 30 days after notification of such a finding.

 (8) The Secretary or may disallow use of this test on the basis of qualifications in the opinion
expressed by the independent certified public accountant in his report on examination of the owner's or operator's
financial statements (see paragraph (f)(3)(ii) of this section). An adverse opinion or a disclaimer of opinion will be
cause for disallowance. The Secretary will evaluate other qualifications on an individual basis. The owner or
operator must provide alternate financial assurance as specified in this section within 30 days after notification of
the disallowance.

 (9) The owner or operator is no longer required to submit the items specified in paragraph (f)(3) of
this section when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §264.143(i).

(10) An owner or operator may meet the requirements of this section by obtaining a written
guarantee. The guarantor must be the direct or higher-tier parent corporation of the owner or operator, a firm
whose parent corporation is also the parent corporation of the owner or operator, or a firm with a "substantial
business relationship" with the owner or operator. The guarantor must meet the requirements for owners or
operators in paragraphs (f)(1) through (8) of this section and must comply with the terms of the guarantee. The
wording of the guarantee must be identical to the wording specified in §264.151(h). The certified copy of the
guarantee must accompany the items sent to the Secretary as specified in paragraph (f)(3) of this section. One of
these items must be the letter from the guarantor's chief financial officer. If the guarantor's parent corporation is
also the parent corporation of the owner or operator, the letter must describe the value received in consideration of
the guarantee. If the guarantor is a firm with a "substantial business relationship" with the owner or operator, this
letter must describe this "substantial business relationship" and the value received in consideration of the
guarantee. The terms of the guarantee must provide that:

  (i) If the owner or operator fails to perform final closure of a facility covered by the
corporate guarantee in accordance with the closure plan and other permit requirements whenever required to do
so, the guarantor will do so or establish a trust fund as specified in §264.143(a) in the name of the owner or
operator.

  (ii) The corporate guarantee will remain in force unless the guarantor sends notice of
cancellation by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of the notice of cancellation by both the owner or operator and
the Secretary, as evidenced by the return receipts.

  (iii) If the owner or operator fails to provide alternative financial assurance as specified in
this section and obtain the written approval of such alternate assurance from the Secretary within 90 days after
receipt by both the owner or operator and the Secretary of a notice of cancellation of the corporate guarantee from
the guarantor, the guarantor will provide such alternative financial assurance in the name of the owner or operator.

(g) Use of multiple financial mechanisms. An owner or operator may satisfy the requirements of this
section by establishing more than one financial mechanism per facility. These mechanisms are limited to trust
funds, surety bonds guaranteeing payment into a trust fund, letters of credit, and insurance. The mechanisms must
be as specified in paragraphs (a), (b), (d), and (e), respectively, of this section, except that it is the combination of
mechanisms, rather than the single mechanism, which must provide financial assurance for an amount at least
equal to the current closure cost estimate. If an owner or operator uses a trust fund in combination with a surety
bond or a letter of credit, he may use the trust fund as the standby trust fund for the other mechanisms. The
Secretary may use any or all of the mechanisms to provide for closure of the facility.

(h) Use of a financial mechanism for multiple facilities. An owner or operator may use a financial assurance
mechanism specified in this section to meet the requirements of this section for more than one facility. Evidence of
financial assurance submitted to the Secretary must include a list showing, for each facility, the EPA identification



number, name, address, and the amount of funds for closure assured by the mechanism. If the facilities covered by
the mechanism are outside of Delaware, a list of facilities and their closure or post-closure costs must be included.
If the facilities covered by the mechanism are in more than one State identical evidence of financial assurance
must be submitted to and maintained with the State Agency regulating hazardous waste or with the appropriate
Regional Administrator if the facility is located in an unauthorized State. The amount of funds available through the
mechanism must be no less than the sum of funds that would be available if a separate mechanism had been
established and maintained for each facility. In directing funds available through the mechanism for closure of any
of the facilities covered by the mechanism, the Secretary may direct only the amount of funds designated for that
facility, unless the owner or operator agrees to the use of additional funds available under the mechanism.

(i) Release of the owner or operator from the requirements of this section. Within 60 days after receiving
certifications from the owner or operator and an independent registered professional engineer that final closure has
been completed in accordance with the approved closure plan, the Secretary will notify the owner or operator in
writing that he is no longer required by this section to maintain financial assurance for final closure of the facility,
unless the Secretary has reason to believe that final closure has not been in accordance with the approved closure
plan. The Secretary shall provide the owner or operator a detailed written statement of any such reason to believe
that closure has not been in accordance with the approved closure plan. 
(Amended August 29, 1988, August 1, 1995, January 1, 1999)

(Break in Continuity of Sections)

Section 264.145  Financial assurance for post-closure care.
The owner or operator of a hazardous waste management unit subject to the requirements of §264.144 must
establish financial assurance for post- closure care in accordance with the approved post-closure plan for the
facility 60 days prior to the initial receipt of hazardous waste or the effective date of the regulation, whichever is
later. He must choose from the following options:

(a) Post-closure trust fund.
 (1) An owner or operator may satisfy the requirements of this section by establishing a

post-closure trust fund which conforms to the requirements of this paragraph and submitting an originally signed
duplicate of the trust agreement to the Secretary. An owner or operator of a new facility must submit the originally
signed duplicate of the trust agreement to the Secretary at least 60 days before the date on which hazardous
waste is first received for disposal. The trustee must be an entity which has the authority to act as a trustee and
whose trust operations are regulated and examined by a Federal or State agency.

 (2) The wording of the trust agreement must be identical to the wording specified in
§264.151(a)(1), and the trust agreement must be accompanied by a formal certification of acknowledgment (for
example, see §264.151(a)(2)). Schedule A of the trust agreement must be updated within 60 days after a change
in the amount of the current post-closure cost estimate covered by the agreement.

 (3) Payments into the trust fund must be made annually by the owner or operator over the term of
the initial RCRA/State permit or over the remaining operating life of the facility as estimated in the closure plan,
whichever period is shorter; this period is hereafter referred to as the pay-in period. The payments into the
post-closure trust fund must be made as follows:

  (i) For a new facility, the first payment must be made before the initial receipt of hazardous
waste for disposal. A receipt from the trustee for this payment must be submitted by the owner or operator to the
Secretary before this initial receipt of hazardous waste. The first payment must be at lease equal to the current
post-closure cost estimate, except as provided in §264.145(g), divided by the number of years in the pay-in period.
Subsequent payments must be made no later than 30 days after each anniversary date of the first payment. The
amount of each subsequent payment must be determined by this formula:

CE-CV
Next payment =______

Y

where CE is the current post-closure cost estimate, CV is the current value of the trust fund, and Y is the number of
years remaining in the pay-in period.

  (ii) If an owner of operator establishes a trust fund as specified in §265.145(a) of these



regulations, and the value of that trust fund is less than the current post-closure cost estimate when a permit is
awarded for the facility, the amount of the current post-closure cost estimate still to be paid into the fund must be
paid in over the pay-in period as defined in paragraph (a)(3) of this section. Payments must continue to be made no
later than 30 days after each anniversary date of the first payment made pursuant to Part 265 of these regulations.
The amount of each payment must be determined by this formula:

CE-CV
Next payment =______

Y

where CE is the current post-closure cost estimate, CV is the current value of the trust fund, and Y is the number of
years remaining in the pay-in period.

 (4) The owner or operator may accelerate payments into the trust fund or he may deposit the full
amount of the current post-closure cost estimate at the time the fund is established. However, he must maintain the
value of the fund at no less than the value of the fund at no less than the value that the fund would have if annual
payments were made as specified in paragraph (a)(3) of this section.

 (5) If the owner or operator establishes a post-closure trust fund after having used one or more
alternate mechanisms specified in this section or in §265.145 of these regulations, his first payment must be in at
least the amount that the fund would contain if the trust fund were established initially and annual payments made
according to specifications of this paragraph and §265.145(a) of these regulations, as applicable.

 (6) After the pay-in period is completed, whenever the current post-closure cost estimate changes
during the operating life of the facility, the owner or operator must compare the new estimate with the trustee's
most recent annual valuation of the trust fund.  If the value of the fund is less than the amount of the new estimate,
the owner or operator, within 60 days after the change in the cost estimate, must either deposit an amount into the
fund so that its value after this deposit at least equals the amount of the current post-closure cost estimate, or
obtain other financial assurance as specified in this section to cover the difference.

 (7) During the operating life of the facility, if the value of the trust fund is greater than the total
amount of the owner or operator may submit a written request to the Secretary for release of the amount in excess
of the current post-closure cost estimate.

 (8) If an owner or operator substitutes other financial assurance as specified in this section for all
or part of the trust fund, he may submit a written request to the Secretary for release of the amount in excess of the
current post-closure cost estimate covered by the trust fund.

 (9) Within 60 days after receiving a request from the owner or operator for release of funds as
specified in paragraph (a)(7) or (8) of this section, the Secretary will instruct the trustee to release to the owner or
operator such funds as the Secretary specifies in writing.

(10) During the period of post-closure care, the Secretary may approve a release of funds if the
owner or operator demonstrates to the Secretary that the value of the trust fund exceeds the remaining cost of
post-closure care.

(11) An owner or operator or any other person authorized to conduct post-closure care may
request reimbursements for post-closure care expenditures by submitting itemized bills to the Secretary.  Within 60
days after receiving bills for post-closure care activities, the Secretary will instruct the trustee to make
reimbursements in those amounts as the Secretary specifies in writing, if the Secretary determines that the
post-closure care expenditures are in accordance with the approved post-closure plan or otherwise justified.  If the
Secretary does not instruct the trustee to make such reimbursements, he will provide the owner or operator with a
detailed written statement of reasons.

(12) The Secretary will agree to termination of the trust when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
  (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §264.145(i).
(b) Surety bond guaranteeing payment into a post-closure trust fund. 
 (1) An owner or operator may satisfy the requirements of this section by obtaining a surety bond

which conforms to the requirements of this paragraph and submitting the bond to the Secretary.  An owner or



operator of a new facility must submit the bond to the Secretary at least 60 days before the date on which
hazardous waste is first received for disposal. The bond must be effective before this initial receipt of hazardous
waste. The surety company issuing the bond must, at a minimum, be among those listed as acceptable sureties on
Federal bonds in Circular 570 of the U.S. Department of the Treasury.

 (2) The wording of the surety bond must be identical to the wording specified in §264.151(b).
 (3) The owner or operator who uses a surety bond to satisfy the requirements of this section must

also establish a standby trust fund. Under the terms of the bond, all payments made thereunder will be deposited
by the surety directly into the standby trust fund in accordance with instructions from the Secretary. This standby
trust fund must meet the requirements specified in §264.145(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the surety bond; and;

  (ii) Until the standby trust fund is funded pursuant to the requirements of this section, the
following are not required by these regulations:

   (A) Payments into the trust fund as specified in §264.145(a);
   (B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current post-closure cost estimates;
   (C) Annual valuations as required by the trust agreement; and
   (D) Notices of nonpayment as required by the trust agreement.
 (4) The bond must guarantee that the owner or operator will:
  (i) Fund the standby trust fund in an amount equal to the penal sum of the bond before the

beginning of final closure of the facility; or
 (ii) Fund the standby trust fund in an amount equal to the penal sum within 15 days after

an administrative order to begin final closure issued by the Secretary becomes final, or within 15 days after an
order to begin final closure is issued by a U.S. District court or other court of competent jurisdiction; or

  (iii) Provide alternate financial assurance as specified in this section, and obtain the
Secretary's written approval of the assurance provided, within 90 days of receipt by both the owner or operator and
the Secretary of a notice of cancellation of the bond from the surety.

 (5) Under the terms of the bond, the surety will become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by the bond.

 (6) The penal sum of the bond must be in an amount at least equal to the current post-closure cost
estimate, except as provided in §264.145(g).

 (7) Whenever the current post-closure cost estimate increases to an amount greater than the
penal sum, the owner or operator, within 60 days after the increase, must either cause the penal sum to be
increased to an amount at least equal to the current post-closure cost estimate and submit evidence of such
increase to the Secretary, or obtain other financial assurance as specified in this section to cover the increase.
Whenever the current post-closure cost estimate decreases, the penal sum may be reduced to the amount of the
current post-closure cost estimate following written approval by the Secretary.

 (8) Under the terms of the bond, the surety may cancel the bond by sending notice of cancellation
by certified mail to owner or operator and to the Secretary. Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of cancellation by both the owner and operator and the
Secretary, as evidenced by the return receipts. 

 (9) The owner or operator may cancel the bond if the Secretary has given prior written consent
based on his receipt of evidence of alternate financial assurance as specified in this section.

(c) Surety bond guaranteeing performance of post-closure care.
 (1) An owner or operator may satisfy the requirements of this section by obtaining a surety bond

which conforms to the requirements of this paragraph and submitting the bond to the Secretary. An owner or
operator of a new facility must submit the bond to the Secretary at least 60 days before the date on which
hazardous waste is first received for disposal. The bond must be effective before this initial receipt of hazardous
waste. The surety company issuing the bond must, at a minimum, be among those listed as acceptable sureties on
Federal Bonds in Circular 570 of the U.S. Department of the Treasury.

 (2) The wording of the surety bond must be identical to the wording specified in §264.151(c).
 (3) The owner or operator who uses a surety bond to satisfy the requirements of this section must

also establish a standby trust fund. Under the terms of the bond, all payments made thereunder will be deposited
by the surety directly into the standby trust fund in accordance with instructions from the Secretary. This standby



trust fund must meet the requirements specified in §264.145(a), except that:
  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary

with the surety bond; and
  (ii) Unless the standby trust fund is funded pursuant to the requirements of this section,

the following are not required by these regulations:
   (A) Payments into the trust fund as specified in §264.145(a);
   (B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current post-closure cost estimates;
   (C) Annual valuations as required by the trust agreement; and
   (D) Notices of nonpayment as required by the trust agreement.
 (4) The bond must guarantee that the owner or operator will:
  (i) Perform post-closure care in accordance with the post-closure plan and other

requirements of the permit for the facility; or
  (ii) Provide alternate financial assurance as specified in this section, and obtain the

Secretary's written approval of the assurance provided, within 90 days of receipt by both the owner or operator and
the Secretary of a notice of cancellation of the bond from the surety.

 (5) Under the terms of the bond, the surety will become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by the bond. Following a final administrative determination
pursuant to 7 Del.C., Chapter 63 that the owner or operator has failed to perform post-closure care in accordance
with the approved post-closure plan and other permit requirements, under the terms of the bond the surety will
perform post-closure care in accordance with the post-closure plan and other permit requirements or will deposit
the amount of the penal sum into the standby trust fund.

 (6) The penal sum of the bond must be in an amount at least equal to the current post-closure cost
estimate.

 (7) Whenever the current post-closure cost estimate increases to an amount greater than the
penal sum during the operating life of the facility, the owner or operator, within 60 days after the increase, must
either cause the penal sum to be increased to an amount at least equal to the current post-closure cost estimate
and submit evidence of such increase to the Secretary, or obtain other financial assurance as specified in this
section. Whenever the current post-closure cost estimate decreases during the operating life of the facility, the
penal sum may be reduced to the amount of the current post-closure cost estimate following written approval by
the Secretary.

 (8) During the period of post-closure care, the Secretary may approve a decrease in the penal sum
if the owner or operator demonstrates to the Secretary that amount exceeds the remaining cost of post-closure.

 (9) Under the terms of the bond, the surety may cancel the bond by sending notice of cancellation
by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of cancellation by both the owner or operator and the Secretary,
as evidenced by the return receipts.

(10) The owner or operator may cancel the bond if the Secretary has given prior written consent.
The Secretary will provide such written consent when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §264.145(I).

(11) The surety will not be liable for deficiencies in the performance of post-closure care by the
owner or operator after the Secretary releases the owner or operator from the requirements of this section in
accordance with §264.145(i).

(d) Post-closure letter of credit.
 (1) An owner or operator may satisfy the requirements of this section by obtaining an irrevocable

standby letter of credit which conforms to the requirements of this paragraph and submitting the letter to the
Secretary. An owner or operator of a new facility must submit the letter of credit to the Secretary at least 60 days
before the date on which hazardous waste is first received for disposal. The letter of credit must be effective before
this initial receipt of hazardous waste. The issuing institution must be an entity which has the authority to issue
letters of credit and whose letter of credit operations are regulated and examined by a Federal or State agency.

 (2) The wording of the letter of credit must be identical to the wording specified in §264.151(d).



 (3) An owner or operator who uses a letter of credit to satisfy the requirements of this section must
also establish a standby trust fund. Under the terms of the letter of credit, all amounts paid pursuant to a draft by
the Secretary will be deposited by the issuing institution directly into the standby trust fund in accordance with
instructions from the Secretary. This standby trust fund must meet the requirements of the trust fund specified in
§264.145(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the letter of credit; and

  (ii) Unless the standby trust fund is funded pursuant to the requirements of this section,
the following are not required by these regulations.

   (A) Payments into the trust fund as specified in §264.145(a);
   (B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current post-closure cost estimates;
   (C) Annual valuations as required by the trust agreement; and
   (D) Notices of nonpayment as required by the trust agreement.

(4) The letter of credit must be accompanied by a letter from the owner or operator referring to the
letter of credit by number, issuing institution, and date, and providing the following information: the EPA
identification number, name, and address of the facility, and the amount of funds assured for post-closure care of
the facility by the letter of credit.

 (5) The letter of credit must be irrevocable and issued for a period of at least 1 year. The letter of
credit must provide that the expiration date will be automatically extended for a period of at least 1 year unless, at
least 120 days before the current expiration date, the issuing institution notifies both the owner or operator and the
Secretary by certified mail of a decision not to extend the expiration date. Under the terms of the letter of credit, the
120 days will begin on the date when both the owner or operator and the Secretary have received the notice, as
evidenced by the return receipts.

 (6) The letter of credit must be issued in an amount at least equal to the current post-closure cost
estimate, except as provided in §264.145(g).

 (7) Whenever the current post-closure cost estimate increases to an amount greater than the
amount of the credit during the operating life of the facility, the owner or operator, within 60 days after the increase,
must either cause the amount of the credit to be increased so that it at least equals the current post-closure cost
estimate and submit evidence of such increase to the Secretary, or obtain other financial assurance as specified in
this section to cover the increase. Whenever the current post-closure cost estimate decreases during the operating
life of the facility, the amount of the credit may be reduced to the amount of the current post-closure cost estimate
following written approval by the Secretary.

 (8) During the period of post-closure care, the Secretary may approve a decrease in the amount of
the letter of credit if the owner or operator demonstrates to the Secretary that the amount exceeds the remaining
cost of post-closure care.

 (9) Following a final administrative determination pursuant to 7 Del.C., Chapter 63 that the owner
or operator has failed to perform post-closure care in accordance with the approved post-closure plan and other
permit requirements, the Secretary may draw on the letter of credit.

(10) If the owner or operator does not establish alternate financial assurance as specified in this
section and obtain written approval of such alternate assurance from the Secretary within 90 days after receipt by
both the owner or operator and the Secretary of a notice from the issuing institution that it has decided not to
extend the letter of credit beyond the current expiration date, the Secretary will draw on the letter of credit.
Secretary may delay the drawing if the issuing institution grants an extension of the term of the credit. During the
last 30 days of any such extension the Secretary will draw on the letter of credit if the owner or operator has failed
to provide alternate financial assurance as specified in this section and obtain written approval of such assurance
from the Secretary.

(11) The Secretary will return the letter of credit to the issuing institution for termination when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
  (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §264.145(i).
(e) Post-closure insurance. 
 (1) An owner or operator may satisfy the requirements of this section by obtaining post-closure



insurance which conforms to the requirements of this paragraph and submitting a certificate of such insurance to
the Secretary. An owner or operator of a new facility must submit the certificate of insurance to the Secretary at
least 60 days before the date on which hazardous waste is first received for disposal. The insurance must be
effective before this initial receipt of hazardous waste. At a minimum, the insurer must be licensed to transact the
business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more States.

 (2) The wording of the certificate of insurance must be identical to the wording specified in
§264.151(e).

 (3) The post-closure insurance policy must be issued for a face amount at least equal to the
current post-closure cost estimate, except as provided in §264.145(g). The term face amount means the total
amount the insurer is obligated to pay under the policy. Actual payments by the insurer will not change the face
amount, although the insurer's future liability will be lowered by the amount of the payments.

 (4) The post-closure insurance policy must guarantee that funds will be available to provide
post-closure care of the facility whenever the post-closure period begins. The policy must also guarantee that once
post-closure care begins, the insurer will be responsible for paying out funds, up to an amount equal to the face
amount of the policy, upon the direction of the Secretary, to such party or parties as the Secretary specifies.

 (5) An owner or operator or any other person authorized to conduct post-closure care may request
reimbursements for post-closure care expenditures by submitting itemized bills to the Secretary. Within 60 days
after receiving bills for post-closure care activities, the Secretary will instruct the insurer to make reimbursements in
those amounts as the Secretary specifies in writing, if the Secretary determines that the post-closure care
expenditures are in accordance with the approved post-closure plan or otherwise justified.  If the Secretary does
not instruct the insurer to make such reimbursements, he will provide the owner or operator with a detailed written
statement of reasons.

 (6) The owner or operator must maintain the policy in full force and effect until the Secretary
consents to termination of the policy by the owner or operator as specified in paragraph (e)(11) of this section.
Failure to pay the premium, without substitution of alternate financial assurance as specified in this section, will
constitute a significant violation of these regulations, warranting such remedy as the Secretary deems necessary.
Such violation will be deemed to begin upon receipt by the Secretary of a notice of future cancellation, termination,
or failure to renew due to nonpayment of the premium, rather than upon the date of expiration.

 (7) Each policy must contain a provision allowing assignment of the policy to a successor owner or
operator. Such assignment may be conditional upon consent of the insurer, provided such consent is not
unreasonably refused.

 (8) The policy must provide that the insurer may not cancel, terminate, or fail to renew the policy
except for failure to pay the premium. The automatic renewal of the policy must, at a minimum, provide the insured
with the option of renewal at the face amount of the expiring policy. If there is a failure to pay the premium, the
insurer may elect to cancel, terminate, or fail to renew the policy by sending notice by certified mail to the owner or
operator and the Secretary. Cancellation, termination, or failure to renew may not occur, however, during the 120
days beginning with the date of receipt of the notice by both the Secretary and the owner or operator, as evidenced
by the return receipts. Cancellation, termination, or failure to renew may not occur and the policy will remain in full
force and effect in the event that on or before the date of expiration:

  (i) The Secretary deems the facility abandoned; or
  (ii) The permit is terminated or revoked or a new permit is denied; or
  (iii) Closure is ordered by the Secretary or a U.S. District Court or other court of competent

jurisdiction; or
  (iv) The owner or operator is named as debtor in a voluntary or involuntary proceeding

under Title 11 USC (Bankruptcy); or
  (v) The premium due is paid.
 (9) Whenever the current post-closure cost estimate increases to an amount greater than the face

amount of the policy during the operating life of the facility, the owner or operator, within 60 days after the increase,
must either cause the face amount to be increased to an amount at least equal to the current post-closure cost
estimate and submit evidence of such increase to the Secretary, or obtain other financial assurance as specified in
this section to cover the increase. Whenever the current post-closure cost estimate decreases during the operating
life of the facility, the face amount may be reduced to the amount of the current post-closure cost estimate following
written approval by the Secretary.

(10) Commencing on the date that liability to make payments pursuant to the policy accrues, the



insurer will thereafter annually increase the face amount of the policy. Such increase must be equivalent to the face
amount of the policy, less any payments made, multiplied by an amount equivalent to 85 percent of the most recent
investment rate or of the equivalent coupon-issue yield announced by the U.S. Treasury for 26-week Treasury
securities.

(11) The Secretary will give written consent to the owner or operator that he may terminate the
insurance policy when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §264.145(I).

(f) Financial test and corporate guarantee for post-closure care. 
 (1) An owner or operator may satisfy the requirements of this section by demonstrating that he

passes a financial test as specified in this paragraph. To pass this test the owner or operator must meet the criteria
of either paragraph (f)(1)(i) or (f)(1)(ii) of this section:

  (i) The owner or operator must have:
   (A) Two of the following three ratios: a ratio of total liabilities to net worth less than

2.0; a ratio of the sum of net income plus depreciation, depletion, and amortization to total liabilities greater than
0.1; and a ratio of current assets to current liabilities greater than 1.5; and

   (B) Net working capital and tangible net worth each at least six times the sum of
the current closure and post-closure cost estimates; and

   (C) Tangible net worth of at least $10 million; and
   (D) Assets located in the United States amounting to at least 90 percent of total

assets or at least six times the sum of the current closure and post-closure cost estimates.
  (ii) The owner or operator must have;
   (A) A current rating for his most recent bond issuance of AAA, AA, A, or BBB as

issued by Standard and Poor's or Aaa, Aa, A or Baa as issued by Moody's; and
   (B) Tangible net worth at least six times the sum of the current closure and

post-closure cost estimates; and
   (C) Tangible net worth of at least $10 million; and
   (D) Assets located in the United States amounting to at least 90 percent of total

assets or at least six times the sum of the current closure and post-closure cost estimates. 
 (2) The phrase "current closure and post-closure cost estimates" as used in paragraph (f)(1)

of this section refers to the cost estimates required to be shown in paragraphs 1-4 of the letter from the owner's or
operator's chief financial officer [§264.151(f)].

 (3) To demonstrate that he meets this test, the owner or operator must submit the following items
to the Secretary:

  (i) A letter signed by the owner's or operator's chief financial officer and worded as
specified in §264.151(f); and

  (ii) A copy of the independent certified public accountant's report on examination of the
owner's or operator's financial statements for the latest completed fiscal year; and

  (iii) A special report from the owner's or operator's independent certified public accountant
to the owner or operator stating that:

    (A) He has compared the data which the letter from the chief financial officer
specifies as having been derived from the independently audited, year-end financial statements for the latest fiscal
year with the amounts in such financial statements; and

    (B) In connection with that procedure, no matters came to his attention which
caused him to believe that the specified data should be adjusted.

 (4) An owner or operator of a new facility must submit the items specified in paragraph (f)(3) of this
section to the Secretary at least 60 days before the date on which hazardous waste is first received for disposal.

 (5) After the initial submission of items specified in paragraph (f)(3) of this section, the owner or
operator must send updated information to the Secretary within 90 days after the close of each succeeding fiscal
year. This information must consist of all three items specified in paragraph (f)(3) of this section.

 (6) If the owner or operator no longer meets the requirements of paragraph (f)(1) of this section, he
must send notice to the Secretary of intent to establish alternate financial assurance as specified in this section.



The notice must be sent by certified mail within 90 days after the end of the fiscal year for which the year-end
financial data show that the owner or operator no longer meets the requirements. The owner or operator must
provide the alternate financial assurance within 120 days after the end of such fiscal year.

 (7) The Secretary may, based on a reasonable belief that the owner or operator may no longer
meet the requirements of paragraph (f)(1) of this section, require reports of financial condition at any time from the
owner or operator in addition to those specified in paragraph (f)(3) of this section. If the Secretary finds, on the
basis of such reports or other information, that the owner or operator no longer meets the requirements of
paragraph (f)(1) of this section, the owner or operator must provide alternate financial assurance as specified in
this section within 30 days after notification of such a finding.

 (8) The Secretary may disallow use of this test on the basis of qualifications in the opinion
expressed by the independent certified public accountant in his report on examination of the owner's or operator's
financial statements (see paragraph (f)(3)(ii) of this section). An adverse opinion or a disclaimer of opinion will be
cause for disallowance. The Secretary will evaluate other qualifications on an individual basis. The owner or
operator must provide alternate financial assurance as specified in this section within 30 days after notification of
the disallowance.

 (9) During the period of post-closure care, the Secretary may approve a decrease in the current
post-closure cost estimate for which this test demonstrates financial assurance if the owner or operator
demonstrates to the Secretary that the amount of the cost estimate exceeds the remaining cost of post-closure
care.

(10) The owner or operator is no longer required to submit the items specified in paragraph (f)(3) of
this section when:

  (i) On owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §264.145(i).

(11) An owner or operator may meet the requirements for this section by obtaining a written
guarantee. The guarantor must be the direct or higher-tier parent corporation of the owner or operator, a firm
whose parent corporation is also the parent corporation of the owner or operator, or a firm with a "substantial
business relationship" with the owner or operator. The guarantor must meet the requirements for owners or
operators in paragraphs (f)(1) through (9) of this section and must comply with the terms of the guarantee. The
wording of the guarantee must be identical to the wording specified in §264.151(h). A certified copy of the
guarantee must accompany the items sent to the Secretary as specified in paragraph (f)(3) of this section. One of
these items must be the letter from the guarantor's chief financial officer. If the guarantor's parent corporation is
also the parent corporation of the owner or operator, the letter must describe the value received in consideration of
the guarantee. If the guarantor is a firm with a "substantial business relationship" with the owner or operator, this
letter must describe this "substantial business relationship" and the value received in consideration of the
guarantee. The terms of the guarantee must provide that:

  (i) If the owner or operator fails to perform post-closure care of a facility covered by the
corporate guarantee in accordance with the post-closure plan and other permit requirements whenever required to
do so, the guarantor will do so or establish a trust fund as specified in §264.145(a) in the name of the owner or
operator.

  (ii) The corporate guarantee will remain in force unless the guarantor sends notice of
cancellation by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of the notice of cancellation by both the owner or operator and
the Secretary, as evidenced by the return receipts.

  (iii) If the owner or operator fails to provide alternate financial assurance as specified in
this section and obtain the written approval of such alternate assurance from the Secretary within 90 days after
receipt by both the owner or operator and the Secretary of a notice of cancellation of the corporate guarantee from
the guarantor, the guarantor will provide such alternate financial assurance in the name of the owner or operator.

(g) Use of multiple financial mechanisms. An owner or operator may satisfy the requirements of this
section by establishing more than one financial mechanism per facility. These mechanisms are limited to trust
funds, surety bonds guaranteeing payment into a trust fund, letters of credit, and insurance. The mechanisms must
be as specified in paragraphs (a), (b), (d), and (e), respectively, of this section, except that it is the combination of
mechanisms, rather than the single mechanism, which must provide financial assurance for an amount at least



equal to the current post-closure cost estimate.  If an owner or operator uses a trust fund in combination with a
surety bond or a letter of credit, he may use the trust fund as the standby trust fund for the other mechanisms.  A
single standby trust fund may be established for two or more mechanisms. The Secretary may use any or all of the
mechanisms to provide for post-closure care of the facility. 

(h) Use of a financial mechanism for multiple facilities. An owner or operator may use a financial assurance
mechanism specified in this section to meet the requirements of this section for more than one facility. Evidence of
financial assurance submitted to the Secretary must include a list showing, for each facility, the EPA identification
number, name, address, and the amount of funds for post-closure care assured by the mechanism. If the facilities
covered by the mechanism are outside of Delaware, a list of facilities and their closure and/or post-closure costs
must be included. If the facilities covered by the mechanism are in more than one State identical evidence of
financial assurance must be submitted to and maintained with the State Agency regulating hazardous waste or with
the appropriate Regional Administrator if the facility is located in an unauthorized State. The amount of funds
available through the mechanism must be no less than the sum of funds that would be available if a separate
mechanism had been established and maintained for each facility. In directing funds available through the
mechanism for post-closure care of any of the facilities covered by the mechanism, the Secretary may direct only
the amount of funds designated for that facility, unless the owner or operator agrees to the use of additional funds
available under the mechanism.

(i) Release of the owner or operator from the requirements of this section.  Within 60 days after receiving
certifications from the owner or operator and an independent registered professional engineer that the post-closure
care period has been completed for a hazardous waste disposal unit in accordance with the approved plan, the
Secretary will notify the owner or operator that he is no longer required to maintain financial assurance for
post-care of that unit, unless the Secretary has reason to believe that post-closure care has not been in
accordance with the approved post-closure plan. The Secretary shall provide the owner or operator with a detailed
written statement of any such reason to believe that post-closure care has not been in accordance with the
approved post-closure plan.
(Amended August 29, 1988, August 1, 1995, January 1, 1999, August 23, 1999)

Section 265.143  Financial Assurance for Closure.
By the effective date of these regulations, an owner or operator of each facility must establish financial assurance
for closure of the facility. He must choose from the options as specified in paragraphs (a) through (e) of this section.

(a) Closure trust fund.
 (1) An owner or operator may satisfy the requirements of this section by establishing a closure

trust fund which conforms to the requirements of this paragraph and submitting an originally signed duplicate of the
trust agreement to the Secretary. The trustee must be an entity which has the authority to act as a trustee and
whose trust operations are regulated and examined by a Federal or State agency.

 (2) The wording of the trust agreement must be identical to the wording specified in
§264.151(a)(1), and the trust agreement must be accompanied by a formal certification of acknowledgment (for
example, see §264.151(a)(2)). Schedule A of the trust agreement must be updated within 60 days after a change
in the amount of the current closure cost estimate covered by the agreement.

 (3) Payments into the trust fund must be made annually by the owner or operator over the 20
years beginning with the effective date of these regulations or over the remaining operation life of the facility as
estimated in the closure plan, whichever period is shorter; this period is hereafter referred to as the "pay-in period."
The payments into the closure trust fund must be made as follows:

  (i) The first payment must be made by the effective date of these regulations, except as
provided in paragraph (a)(5) of this section. The first payment must be at least equal to the current closure cost
estimate, except as provided in §265.143(f), divided by the number of years in the pay-in period.

  (ii) Subsequent payments must be made no later than 30 days after each anniversary date
of the first payment. The amount of each subsequent payment must be determined by this formula:

CE – CV
Next Payment =________

Y

Where CE is the current closure cost estimate, CV is the current value of the trust fund, and Y is the number of



years remaining in the pay-in period.
 (4) The owner or operator may accelerate payments into the trust fund or he may deposit the full

amount of the current closure cost estimate at the time the fund is established. However, he must maintain the
value of the fund at no less than the value that the fund would have if annual payments were made as specified in
paragraph (a)(3) of this section. 

 (5) If the owner or operator establishes a closure trust fund after having used one or more
alternate mechanisms specified in the section, his first payment must be in at least the amount that the fund would
contain if the trust fund were established initially and annually payments made as specified in paragraph (a)(3) of
this section.

 (6) After the pay-in period is completed, whenever the current closure cost estimate changes, the
owner or operator must compare the new estimate with the trustee's most recent annual valuation of the trust fund.
If the value of the fund is less than the amount of the new estimate, the owner or operator, within 60 days after the
change in the cost estimate, must either deposit an amount into the fund so that its value after this deposit at least
equals the amount of the current closure cost estimate, or obtain other financial assurance as specified in this
section to cover the difference.

 (7) If the value of the trust fund is greater than the total amount of the current closure cost
estimate, the owner or operator may submit a written request to the Secretary for release of the amount in excess
of the current closure cost estimate.

 (8) If an owner or operator substitutes other financial assurance as specified in this section for all
or part of the trust fund, he may submit a written request to the Secretary for release of the amount in excess of the
current closure cost estimate covered by the trust fund.

 (9) Within 60 days after receiving a request from the owner or operator for release of funds as
specified in paragraph (a)(7) or (8) of this section, the Secretary will instruct the trustee to release to the owner or
operator such funds as the Secretary specifies in writing.

 (10) After beginning partial or final closure, an owner or operator or another person authorized to
conduct partial or final closure may request reimbursements for partial or final closure expenditures by submitting
itemized bills to the Secretary. The owner or operator may request reimbursements for partial closure only if
sufficient funds are remaining in the trust fund to cover the maximum costs of closing the facility over its remaining
operating life. No later than 60 days after receiving bills for partial or final closure activities, the Secretary will
instruct the trustee to make reimbursements in those amounts as the Secretary specifies in writing, if the Secretary
determines that the partial or final closure expenditures are in accordance with the approved closure plan, or
otherwise justified. If the Secretary has reason to believe that the maximum cost of closure over the remaining life
of the facility will be significantly greater than the value of the trust fund, he may withhold reimbursements of such
amounts as he deems prudent until he determines, in accordance with §265.143(h) that the owner or operator is no
longer required to maintain financial assurance for final closure of the facility. If the Secretary does not instruct the
trustee to make such reimbursements, he will provide to the owner or operator a detailed written statement of
reasons.

 (11) The Secretary will agree to termination of the trust when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

Section; or
  (ii) The Secretary releases the owner or operator from the requirements of this Section in

accordance with §265.143(h).
(b) Surety bond guaranteeing payment into a closure trust fund.
 (1) An owner or operator may satisfy the requirements of this section by obtaining a surety bond

which conforms to the requirements of this paragraph and submitting the bond to the Secretary. The surety
company issuing the bond must, at a minimum, be among those listed as acceptable sureties on Federal bonds in
Circular 570 of the U.S. Department of the Treasury.

 (2) The wording of the surety bond must be identical to the wording specified in §264.151(b).
 (3) The owner or operator who uses a surety bond to satisfy the requirements of this section must

also establish a standby trust fund. Under the terms of the bond, all payments made thereunder will be deposited
by the surety directly into the standby trust fund in accordance with instructions from the Secretary. This standby
trust fund must meet the requirements specified in §265.143(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the surety bond; and



  (ii) Until the standby trust fund is funded pursuant to the requirements of this section, the
following are not required by these regulations:

(A) Payments into the trust fund as specified in §265.143(a);
(B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current closure cost estimates;
(C) Annual valuations as required by the trust agreement; and
(D) Notices of nonpayment as required by the trust agreement.

 (4) The bond must guarantee that the owner or operator will: 
  (i) Fund the standby trust fund in an amount equal to the penal sum of the bond before the

beginning of final closure of the facility; or
  (ii) Fund the standby trust fund in an amount equal to the penal sum within 15 days after

an administrative order to begin final closure issued by the Secretary becomes final, or within 15 days after an
order to begin final closure is issued by a U.S. district court or other court of competent jurisdiction; or

  (iii) Provide alternate financial assurance as specified in this section, and obtain the
Secretary's written approval of the assurance provided, within 90 days after receipt by both other owner or operator
and the Secretary of the notice of cancellation of the bond from the surety.

 (5) Under the terms of the bond, the surety will become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by the bond.

 (6) The penal sum of the bond must be in an amount at least equal to the current closure cost
estimate, except as provided in §265.143(f).

 (7) Whenever the current closure cost estimate increases to an amount greater than the penal
sum, the owner or operator, within 60 days after the increase, must either cause the penal sum to be increased to
an amount at least equal to the current closure cost estimate and submit evidence of such increase to the
Secretary, or obtain other financial assurance as specified in this section to cover the increase. Whenever the
current closure cost estimate decreases, the penal sum may be reduced to the amount of the current closure cost
estimate following written approval by the Secretary.

 (8) Under the terms of the bond, the surety may cancel the bond by sending notice of cancellation
by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of cancellation by both the owner or operator and the Secretary,
as evidenced by the return receipts.

(9) The owner or operator may cancel the bond if the Secretary has given prior written consent
based on his receipt of evidence of alternate financial assurance as specified in this section.

(c) Closure letter of credit.
 (1) An owner or operator may satisfy the requirements of this section by obtaining an irrevocable

standby letter of credit which conforms to the requirements of this paragraph and submitting the letter to the
Secretary. The issuing institution must be an entity which has the authority to issue letters of credit and whose
letter-of-credit operations are regulated and examined by a Federal or State agency.

 (2) The wording of the letter of credit must be identical to the wording specified in §264.151(d).
 (3) An owner or operator who uses a letter of credit to satisfy the requirements of this section must

also establish a standby trust fund. Under the terms of the letter of credit, all amounts paid pursuant to a draft by
the Secretary will be deposited by the issuing institution directly into the standby trust fund in accordance with
instructions from the Secretary. This standby trust fund must meet the requirements of the trust fund specified in
§265.143(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the letter of credit; and

  (ii) Unless the standby trust fund is funded pursuant to the requirements of this section,
the following are not required by these regulations:

(A) Payments into the trust fund as specified in §265.143(a);
(B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current closure cost estimates;
(C) Annual valuations as required by the trust agreement; and
(D) Notices of nonpayment as required by the trust agreement.

 (4) The letter of credit must be accompanied by a letter from the owner or operator referring to the
letter of credit by number, issuing institution, and date, and providing the following information: The EPA



identification number, name, and address of the facility, and the amount of funds assured for closure of the facility
by the letter of credit.

 (5) The letter of credit must be irrevocable and issued for a period of at least 1 year. The letter of
credit must provide that the expiration date will be automatically extended for a period of at least 1 year unless, at
least 120 days before the current expiration date, the issuing institution notifies both the owner or operator and the
Secretary by certified mail of a decision not to extend the expiration date.  Under the terms of the letter of credit, the
120 days will begin on the date when both the owner or operator and the Secretary have received the notice, as
evidenced by the return receipts.

 (6) The letter of credit must be issued in an amount at least equal to the current closure cost
estimate except as provided in §265.143(f).

 (7) Whenever the current closure cost estimate increases to an amount greater than the amount of
the credit the owner or operator, within 60 days after the increase, must either cause the amount of the credit to be
increased so that it at least equals the current closure cost estimate and submit evidence of such increase to the
Secretary, or obtain other financial assurance as specified in this section to cover the increase. Whenever the
current closure cost estimate decreases, the amount of the credit may be reduced to the amount of the current
closure cost estimate following written approval by the Secretary.

 (8) Following a final administrative determination pursuant to 7 Del.C., Chapter 63 that the owner
or operator has failed to perform final closure in accordance with the approved closure plan when required to do
so, the Secretary may draw on the letter of credit.

 (9) If the owner or operator does not establish alternate financial assurance as specified in this
section and obtain written approval of such alternate assurance from the Secretary within 90 days after receipt by
both the owner or operator and the Secretary of the notice from the issuing institution that it has decided not to
extend the letter of credit beyond the current expiration date, the Secretary will draw on the letter of credit.  The
Secretary may delay the drawing if the issuing institution grants an extension of the term of the credit.  During the
last 30 days of any such extension the Secretary will draw on the letter of credit if the owner or operator has failed
to provide alternate financial assurance as specified in this section and obtain written approval of such assurance
from the Secretary.

 (10) The Secretary will return the letter of credit to the issuing institution for termination when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
  (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §265.143(h).
(d) Closure insurance.
 (1) An owner or operator may satisfy the requirements of this section by obtaining closure

insurance which conforms to the requirements of this paragraph and submitting a certificate of such insurance to
the Secretary. By the effective date of these regulations the owner or operator must submit to the Secretary a letter
from an insurer stating that the insurer is considering issuance of closure insurance conforming to the requirements
of this paragraph to the owner or operator. Within 90 days after the effective date of these regulations, the owner or
operator must submit the certificate of insurance to the Secretary or establish other financial assurance as
specified in this section. At a minimum, the insurer must be licensed to transact the business of insurance, or
eligible to provide insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more
States.

 (2) The wording of the certificate of insurance must be identical to the wording specified in
§264.151(e).

 (3) The closure insurance policy must be issued for a face amount at least equal to the current
closure cost estimate, except as provided in §265.143(f). The term "face amount" means the total amount the
insurer is obligated to pay under the policy. Actual payments by the insurer will not change the face amount,
although the insurer's future liability will be lowered by the amount of the payments.

 (4) The closure insurance policy must guarantee that funds will be available to close the facility
whenever final closure occurs. The policy must also guarantee that once final closure begins, the insurer will be
responsible for paying out funds, up to an amount equal to the face amount of the policy, upon the direction of the
Secretary, to such party or parties as the Secretary specifies.

 (5) After beginning partial or final closure, an owner or operator or any other person authorized to
conduct closure may request reimbursements for closure expenditures by submitting itemized bills to the



Secretary.  The owner or operator may request reimbursements for partial closure only if the remaining value of the
policy is sufficient to cover the maximum costs of closing the facility over its remaining operating life. Within 60
days after receiving bills for closure activities, the Secretary will instruct the insurer to make reimbursements in
such amounts as the Secretary specifies in writing if the Secretary determines that the partial or final closure
expenditures are in accordance with the approved closure plan or otherwise justified. If the Secretary has reason to
believe that the maximum cost of closure over the remaining life of the facility will be significantly greater than the
face amount of the policy, he may withhold reimbursement of such amounts as he deems prudent until he
determines in accordance with §265.143(h), that the owner or operator is no longer required to maintain financial
assurance for final closure of the particular facility. If the Secretary does not instruct the insurer to make such
reimbursements, he will provide to the owner or operator a detailed written statement of reasons.

 (6) The owner or operator must maintain the policy in full force and effect until the Secretary
consents to termination of the policy by the owner or operator as specified in paragraph (d)(10) of this section.
Failure to pay the premium, without substitution of alternate financial assurance as specified in this section will
constitute a significant violation of these regulations, warranting such remedy as the Secretary deems necessary.
Such violation will be deemed to begin upon receipt by the Secretary of a notice of further cancellation, termination,
or failure to renew due to nonpayment of the premium, rather than upon the date of expiration.

 (7) Each policy must contain a provision allowing assignment of the policy to a successor owner or
operator. Such assignment may be conditional upon consent of the insurer, provided such consent is not
unreasonably refused.

 (8) The policy must provide that the insurer may not cancel, terminate, or fail to renew the policy
except for failure to pay the premium. The automatic renewal of the policy must, at a minimum, provide the insured
with the option of renewal at the face amount of the expiring policy. If there is a failure to pay the premium, the
insurer may elect to cancel, terminate, or fail to renew the policy by sending notice by certified mail to the owner or
operator and the Secretary. Cancellation, termination, or failure to renew may not occur, however, during the 120
days beginning with the date of receipt of the notice by both the Secretary and the owner or operator, as evidenced
by the return receipts. Cancellation, termination, or failure to renew may not occur and the policy will remain in full
force and effect in the event that on or before the date of expiration:

  (i) The Secretary deems the facility abandoned; or
  (ii) Interim status is terminated or revoked; or
  (iii) Closure is ordered by the Secretary or a U.S. District Court or other court of competent

jurisdiction; or
  (iv) The owner or operator is named as debtor in a voluntary or involuntary proceeding

under Title 11 USC, (Bankruptcy); or  
  (v) The premium due is paid.
 (9) Whenever the current closure cost estimate increases to an amount greater than the face

amount of the policy, the owner or operator, within 60 days after the increase, must either cause the face amount to
be increased to an amount at least equal to the current closure cost estimate and submit evidence of such increase
to the Secretary, or obtain other financial assurance as specified in this section to cover the increase. Whenever
the current closure cost estimate decreases, the face amount of the current closure cost estimate following written
approval by the Secretary.

 (10) The Secretary will give written consent to the owner or operator that he may terminate the
insurance policy when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

 (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §265.143(h).

(e) Financial test and corporate guarantee for closure. 
 (1) An owner or operator may satisfy the requirements of this section by demonstrating that he

passes a financial test as specified in this paragraph (e)(1)(i) or (e)(1)(ii) of this section:
  (i) The owner or operator must have:

(A) Two of the following three ratios: A ratio of total liabilities to net worth less than
2.0; a ratio of the sum of net income plus depreciation, depletion, and amortization to total liabilities greater than
0.1; and a ratio of current assets to current liabilities greater than 1.5; and

(B) Net working capital and tangible net worth each at least six times the sum of



the current closure and post-closure cost estimates; and
(C) Tangible net worth of at least $10 million; and 
(D) Assets located in the United States amounting to at least 90 percent of his

total assets or at least six times the sum of the current closure and post-closure cost.
  (ii) the owner or operator must have:

(A) A current rating for his most recent bond issuance of AAA, AA, A, or BBB as
issued by Standard and Poor's or Aaa, Aa, A, or Baa as issued by Moody's; and

(B) Tangible net worth at least six times the sum of the current closure and
post-closure cost estimates; and

(C) Tangible net worth of at least $10 million; and
(D) Assets located in the United States amounting to at least 90 percent of his

total assets or at least six times the sum of the current closure and post-closure cost estimates.
 (2) The phrase "current closure and post-closure cost estimates" as used in paragraph (e)(1)

of this section refers to the cost estimates required to be shown in paragraphs 1-4 of the letter from the owner's or
operator's chief financial officer (§264.151(f)).

 (3) To demonstrate that he meets this test, the owner or operator must submit the following items
to the Secretary:

  (i) A letter signed by the owner's or operator's chief financial officer and worded as
specified in §264.151(f); and

  (ii) A copy of the independent certified public accountant's report on examination of the
owner's or operator's financial statements for the latest completed fiscal year; and

  (iii) A special report from the owner's or operator's independent certified public accountant
to the owner or operator stating that:

(A) He has compared the data which the letter from the chief financial officer
specifies as having been derived from the independently audited, year-end financial statements for the latest fiscal
year with the amounts in such financial statements; and

(B) In connection with that procedure, no matters came to his attention which
caused him to believe that the specified data should be adjusted.

 (4) The owner or operator may obtain an extension of the time allowed for submission of the
documents specified in paragraph (e)(3) of this section if the fiscal year of the owner or operator ends during the 90
days prior to the effective date of these regulations and if the year-end financial statements for that fiscal year will
be audited by an independent certified public accountant. The extension will end no later than 90 days after the end
of the owner's or operator's fiscal year. To obtain the extension, the owner's or operator's chief financial officer must
send, by the effective date of these regulations, a letter to the Secretary and to the EPA Regional Administrator of
each Region in which the owner's or operator's facilities to be covered by the financial test are located. This letter
from the chief financial officer must:

  (i) Request the extension;
  (ii) Certify that he has grounds to believe that the owner or operator meets the criteria of

the financial test;
  (iii) Specify for each facility to be covered by the test the EPA identification number, name,

address, and current closure and post-closure cost estimates to be covered by the test;
  (iv) Specify the date ending the owner's or operator's last complete fiscal year before the

effective date of these regulations;
  (v) Specify the date, no later than 90 days after the end of such fiscal year, when he will

submit the documents specified in paragraph (e)(3) of this section; and
  (vi) Certify that the year-end financial statements of the owner or operator for such fiscal

year will be audited by an independent certified public accountant.
 (5) After the initial submission of items specified in paragraph (e)(3) of this section, the owner or

operator must send updated information to the Secretary within 90 days after the close of each succeeding fiscal
year.  This information must consist of all three items specified in paragraph (e)(3) of this section.

 (6) If the owner or operator no longer meets the requirements of paragraph (e)(1) of this section,
he must send notice to the Secretary of intent to establish alternate financial assurance as specified in this section.
The notice must be sent by certified mail within 90 days after the end of the fiscal year for which the year-end
financial data show that the owner or operator no longer meets the requirements. The owner or operator must



provide the alternate financial assurance within 120 days after the end of such fiscal year.
 (7) The Secretary may, based on a reasonable belief that the owner or operator may no longer

meet the requirements of paragraph (e)(1) of this section, require reports of financial condition at any time from the
owner or operator in addition to those specified in paragraph (e)(3) of this section. If the Secretary finds, on the
basis of such reports or other information, that the owner or operator no longer meets the requirements of
paragraph (e)(1) of this section, the owner or operator must provide alternate financial assurance as specified in
this section within 30 days after notification of such a finding.

 (8) The Secretary may disallow use of this test on the basis of qualifications in the opinion
expressed by the independent certified public accountant in his report on examination of the owner's or operator's
financial statements (see paragraph (e)(3)(ii) of this section). An adverse opinion or a disclaimer of opinion will be
cause for disallowance. The Secretary will evaluate other qualifications on an individual. The owner or operator
must provide alternate financial assurance as specified in this section within 30 days after notification of the
disallowance.

 (9) The owner or operator is no longer required to submit the items specified in paragraph (e)(3) of
this section when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §265.143(h).

 (10) An owner or operator may meet the requirements of this section by obtaining a written
guarantee. The guarantor must be the direct or higher-tier parent corporation of the owner or operator, a firm
whose parent corporation is also the parent corporation of the owner or operator, or a firm with a "substantial
business relationship" with the owner or operator. The guarantor must meet the requirements for owners or
operators in paragraphs (e)(1) through (8) of this section and must comply with the terms of the guarantee. The
wording of the guarantee must be identical to the wording specified in §264.151(h). A certified copy of the
guarantee must accompany the items sent to the DNREC Secretary as specified in paragraph (e)(3) of this section.
One of these items must be the letter from the guarantor's chief financial officer. If the guarantor's parent
corporation is also the parent corporation of the owner or operator, the letter must describe the value received in
consideration of the guarantee. If the guarantor is a firm with a "substantial business relationship" with the owner or
operator, this letter must describe this "substantial business relationship" and the value received in consideration of
the guarantee. The terms of the guarantee must provide that:

  (i) If the owner or operator fails to perform final closure of a facility covered by the
corporate guarantee in accordance with the closure plan and other interim status requirements whenever required
to do so, the guarantor will do so or establish a trust fund as specified in §265.143(a) in the name of the owner or
operator.

  (ii) The corporate guarantee will remain in force unless the guarantor sends notice of
cancellation by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of the notice of cancellation by both the owner or operator and
the Secretary, as evidenced by the return receipts.

  (iii) If the owner or operator fails to provide alternate financial assurance as specified in
this section and obtain the written approval of such alternate assurance from the Secretary within 90 days after
receipt by both the owner or operator and the Secretary of a notice of cancellation of the corporate guarantee from
the guarantor, the guarantor will provide such alternate financial assurance in the name of the owner or operator.

(f) Use of multiple financial mechanisms. An owner or operator may satisfy the requirements of this section
by establishing more than one financial mechanism per facility. These mechanisms are limited to trust funds, surety
bonds, letters of credit, and insurance. The mechanisms must be as specified in paragraphs (a) through (d),
respectively, of this section, except that it is the combination of mechanisms, rather than the single mechanism,
which must provide financial assurance for an amount at least equal to the current closure cost estimate. If an
owner or operator uses a trust fund in combination with a surety bond or a letter of credit, he may use the trust fund
as the standby trust fund for the other mechanisms. A single standby trust fund may be established for two or more
mechanisms. The Secretary may use any or all of the mechanisms to provide for closure of the facility.

(g) Use of a financial mechanism for multiple facilities. An owner or operator may use a financial assurance
mechanism specified in this section to meet the requirements of this section for more than one facility. Evidence of
financial assurance submitted to the Secretary must include a list showing, for each facility, the EPA identification



number, name, address, and the amount of funds for closure assured by the mechanism. If the facilities covered by
the mechanism are outside the State, identical evidence of financial assurance must be submitted to and
maintained with the Secretary and Regional Administrators of all appropriate EPA Regions. If the facilities covered
by the mechanism are in more than one State identical evidence of financial assurance must be submitted to and
maintained with the State Agency regulating hazardous waste or with the appropriate Regional Administrator if the
facility is located in an unauthorized State. The amount of funds available through the mechanism must be no less
than the sum of funds that would be available if a separate mechanism had been established and maintained for
each facility. In directing funds available through the mechanism for closure of any of the facilities covered by the
mechanism, the Secretary may direct only the amount of funds designated for that facility, unless the owner or
operator agrees to the use of additional funds available under the mechanism.

(h) Release of the owner or operator from the requirements of this section. Within 60 days after receiving
certifications from the owner or operator and an independent registered professional engineer that final closure has
been completed in accordance with the approved closure plan, the Secretary will notify the owner or operator in
writing that he is no longer required by this section to maintain financial assurance for final closure of the facility,
unless the Secretary has reason to believe that final closure has not been in accordance with the approved closure
plan. The Secretary shall provide the owner or operator a detailed written statement of any such reason to believe
that closure has not been in accordance with the approved closure plan.
(Amended August 29, 1988, August 1, 1995, January 1, 1999)

(Break in Continuity of Sections)

Section 265.145  Financial assurance for post-closure care.
By the effective date of these regulations, an owner or operator of a facility with a hazardous waste disposal unit
must establish financial assurance for post-closure care of the disposal unit(s).

(a) Post-closure trust fund.
 (1) An owner or operator may satisfy the requirements of this section by establishing a

post-closure trust fund which conforms to the requirements of this paragraph and submitting an originally signed
duplicate of the trust agreement to the Secretary. The trustee must be an entity which has the authority to act as a
trustee and whose trust operations are regulated and examined by a Federal or State agency.

 (2) The wording of the trust agreement must be identical to the wording specified in
§264.151(a)(1), and the trust agreement must be accompanied by a formal certification of acknowledgment (for
example, see §264.151(a)(2)). Schedule A of the trust agreement must be updated within 60 days after a change
in the amount of the current post-closure cost estimate covered by the agreement.

 (3) Payments into the trust fund must be made annually by the owner or operator over the 20
years beginning with the effective date of these regulations or over the remaining operating life of the facility as
estimated in the closure plan, whichever period is shorter; this period is hereafter referred to as the "pay-in period."
The payments into the post-closure trust fund must be made as follows:

  (i) The first payment must be made by the effective date of these regulations, except as
provided in paragraph (a)(5) of this section. The first payment must be at least equal to the current post-closure
cost estimate, except as provided in §265.145(f), divided by the number of years in the pay-in period.

  (ii) Subsequent payments must be made no later than 30 days after each anniversary date
of the first payment. The amount of each subsequent payment must be determined by this formula:

CE – CV
Next Payment =________

Y

Where CE is the current post-closure cost estimate, CV is the current value of the trust fund, and Y is the number
of years remaining in the pay-in period.

 (4) The owner or operator may accelerate payments into the trust fund or he may deposit the full
amount of the current post-closure cost estimate at the time the fund is established. However, he must maintain the
value of the fund at no less than the value that the fund would have if annual payments were made as specified in
paragraph (a)(3) of this section.

 (5) If the owner or operator established post-closure trust fund after having used one or more



alternate mechanisms specified in this section, his first payment must be in at least the amount that the fund would
contain if the trust fund were established initially and annual payments made as specified in paragraph (a)(3) of this
section.

 (6) After the pay-in period is completed, whenever the current post-closure-cost estimate changes
during the operating life of the facility, the owner or operator must compare the new estimate with the trustee's
most recent annual valuation of the trust fund. If the value of the fund is less than the amount of the new estimate,
the owner or operator, within 60 days after the change in the cost estimate, must either deposit an amount into the
fund so that its value after this deposit at least equals the amount of the current post-closure cost estimate, or
obtain other financial assurance as specified in this section to cover the difference.

 (7) During the operating life of the facility, if the value of the trust fund is greater than the total
amount of the current post-closure cost estimate, the owner or operator may submit a written request to the
Secretary for release of the amount in excess of the current post-closure cost estimate.

 ( 8) If an owner or operator substitutes other financial assurance as specified in this section for all or
part of the trust fund, he may submit a written request to the Secretary for release of the amount in excess of the
current post-closure cost estimate covered by the trust fund.

 (9) Within 60 days after receiving a request from the owner or operator for release of funds as
specified in paragraph (a)(7) or (8) of this section, the Secretary will instruct the trustee to release to the owner or
operator such funds as the Secretary specifies in writing.

 (10) During the period of post-closure care, the Secretary may approve a release of funds if the
owner or operator demonstrates to the Secretary that the value of the trust fund exceeds the remaining cost of
post-closure care.

 (11) An owner or operator or any other person authorized to conduct post-closure care may
request reimbursements for post-closure expenditures by submitting itemized bills to the Secretary. Within 60 days
after receiving bills for post-closure care activities, the Secretary will instruct the trustee to make reimbursements in
those amounts as the Secretary specifies in writing, if the Secretary determines that the post-closure expenditures
are in accordance with the approved post-closure plan or otherwise justified. If the Secretary does not instruct the
trustee to make such reimbursements, he will provide the owner or operator with a detailed written statement of
reasons.

 (12) The Secretary will agree to termination of the trust when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
  (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §265.145(h).
(b) Surety bond guaranteeing payment into a post-closure trust fund.  
 (1) An owner or operator may satisfy the requirements of this section by obtaining a surety bond

which conforms to requirements of this paragraph and submitting the bond to the Secretary.  The surety company
issuing the bond must, at a minimum, be among those listed as acceptable sureties on Federal bonds in Circular
570 of the U.S. Department of the Treasury.

 (2) The wording of the surety bond must be identical to the wording specified in §264.151(b).
 (3) The owner or operator who uses a surety bond to satisfy the requirements of this Section must

also establish a standby trust fund.  Under the terms of the bond, all payments made thereunder will be deposited
by the surety directly into the standby trust fund in accordance with instructions from the Secretary. This standby
trust fund must meet the requirements specified in §265.145(a), except that;

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the surety bond; and

  (ii) Until the standby trust fund is funded pursuant to the requirements of this section, the
following are not required by these regulations:

(A) Payments into the trust fund as specified in §265.145(a);
(B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current post-closure cost estimates;
(C) Annual valuations as required by the trust agreement; and
(D) Notices of nonpayment as required by the trust agreement.

 (4) The bond must guarantee that the owner or operator will:
  (i) Fund the standby trust fund in an amount equal to the penal sum of the bond before the



beginning of final closure of the facility; or
  (ii) Fund the standby trust fund in an amount equal to the penal sum within 15 days after

an administrative order to begin final closure issued by the Secretary becomes final, or within 15 days after an
order to begin final closure is issued by a U.S. district court or other court of competent jurisdiction; or

  (iii) Provide alternate financial assurance as specified in this section, and obtain the
Secretary's written approval of the assurance provided, within 90 days after receipt by both the owner or operator
and the Secretary of a notice of cancellation of the bond from the surety.

 (5) Under the terms of the bond, the surety will become liable on the bond obligation when the
owner or operator fails to perform as guaranteed by the bond.

 (6) The penal sum of the bond must be in an amount at least equal to the current post-closure cost
estimate, except as provided in §265.145(f).

 (7) Whenever the current post-closure cost estimate increases to an amount greater than the
penal sum, the owner or operator, within 60 days after the increase, must either cause the penal sum to be
increased to an amount at least equal to the current post-closure cost estimate and submit evidence of such
increase to the Secretary, or obtain other financial assurance as specified in this section to cover the increase.
Whenever the current post-closure cost estimate decreases, the penal sum may be reduced to the amount of the
current post-closure cost estimate following written approval by the Secretary.

 (8) Under the terms of the bond, the surety may cancel the bond by sending notice of cancellation
by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however, during the 120
days beginning on the date of receipt of the notice of cancellation by both the owner or operator and the Secretary
as evidenced by the return receipts.

 (9) The owner or operator may cancel the bond if the Secretary has given prior written consent
based on his receipt of evidence of alternate financial assurance as specified in this section.

(c) Post-closure letter of credit.
 (1) An owner or operator may satisfy the requirements of this section by obtaining an irrevocable

standby letter of credit which conforms to the requirements of this paragraph and submitting the letter to the
Secretary. The issuing institution must be an entity which has the authority to issue letters of credit and whose
letter-of-credit operations are regulated and examined by a Federal or State agency.

 (2) The wording of the letter of credit must be identical to the wording specified in §264.151(d).
 (3) An owner or operator who uses a letter of credit to satisfy the requirements of this section must

also establish a standby trust fund. Under the terms of the letter of credit, all amounts paid pursuant to a draft by
the Secretary will be deposited by the issuing institution directly into the standby trust fund in accordance with
instructions from the Secretary. This standby trust fund must meet the requirements of the trust fund specified in
§265.145(a), except that:

  (i) An originally signed duplicate of the trust agreement must be submitted to the Secretary
with the letter of credit; and

 (ii) Unless the standby trust fund is funded pursuant to the requirements of this section,
the following are not required by these regulations:

(A) Payments into the trust fund as specified in §265.145(a);
(B) Updating of Schedule A of the trust agreement (see §264.151(a)) to show

current post-closure cost estimates;
(C) Annual valuations as required by the trust agreement; and
(D) Notices of nonpayment as required by the trust agreement.

 (4) The letter of credit must be accompanied by a letter from the owner or operator referring to the
letter of credit by number, issuing institution, and date, and providing the following information: the EPA
identification number, name, and address of the facility, and the amount of funds assured for post-closure care of
the facility by the letter of credit.

 (5) The letter of credit must be irrevocable and issued for a period of at least 1 year. The letter of
credit must provide that the expiration date will be automatically extended for a period of at least 1 year unless, at
least 120 days before the current expiration date, the issuing institution notifies both the owner or operator and the
Secretary by certified mail of a decision not to extend the expiration date. Under the terms of the letter of credit, the
120 days will begin on the date when both the owner or operator and the Secretary have received the notice as
evidenced by the return receipts.

 (6) The letter of credit must be issued in an amount at least equal to the current post-closure cost



estimate, except as provided in §265.145(f).  
 (7) Whenever the current post-closure cost estimate increases to an amount greater than the

amount of the credit during the operating life of the facility, the owner or operator, within 60 days after the increase,
must either cause the amount of the credit to be increased so that it at least equals the current post-closure cost
estimate and submit evidence of such increase to the Secretary, or obtain financial assurance as specified in this
Section to cover the increase. Whenever the current post-closure cost estimate decreases during the operating life
of the facility, the amount of the credit may be reduced to the amount of the current post-closure cost estimate
following written approval by the Secretary.

 (8) During the period of post-closure care, the Secretary may approve a decrease in the amount of
the letter of credit if the owner or operator demonstrates to the Secretary that the amount exceeds the remaining
cost of post-closure care.

 (9) Following a final administrative determination pursuant to 7 Del.C., Chapter 63 that the owner
or operator has failed to perform post-closure care in accordance with the approved post-closure plan and other
permit requirements, the Secretary may draw on the letter of credit.

 (10) If the owner or operator does not establish alternate financial assurance as specified in this
section and obtain written approval of such alternate assurance from the Secretary within 90 days after receipt by
both the owner or operator and the Secretary of a notice from the issuing institution that it has decided not to
extend the letter of credit beyond the current expiration date, the Secretary will draw on the letter of credit.  The
Secretary may delay the drawing if the issuing institution grants an extension of the term of the credit. During the
last 30 days of any such extension the Secretary will draw on the letter of credit if the owner or operator has failed
to provide alternate financial assurance as specified in this section and obtain written approval of such assurance
from the Secretary.

 (11) The Secretary returns the letter of credit to the issuing institution for termination when:
  (i) An owner or operator substitutes alternate financial assurance as specified in this

section; or
  (ii) The Secretary releases the owner or operator from the requirements of this section in

accordance with §265.145(h).
(d) Post-closure insurance.
 (1) An owner or operator may satisfy the requirements of this section by obtaining post-closure

insurance which conforms to the requirements of this paragraph and submitting a certificate of such insurance to
the Secretary. By the effective date of these regulations the owner or operator must submit to the Secretary a letter
from an insurer stating that the insurer is considering issuance of post-closure insurance conforming to the
requirements of this paragraph to the owner or operator. Within 90 days after the effective date of these
regulations, the owner or operator must submit the certificate of insurance to the Secretary or establish other
financial assurance as specified in this section. At a minimum, the insurer must be licensed to transact the
business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more States.

 (2) The wording of the certificate of insurance must be identical to the wording specified in
§264.151(e).

 (3) The post-closure insurance policy must be issued for a face amount at least equal to the
current post-closure cost estimate, except as provided in §265.145(f). The term "face amount" means the total
amount the insurer is obligated to pay under the policy. Actual payments by the insurer will not change the face
amount, although the insurer's future liability will be lowered by the amount of the payments.

 (4) The post-closure insurance policy must guarantee that funds will be available to provide
post-closure care of the facility whenever the post-closure period begins. The policy must also guarantee that once
post-closure care begins the insurer will be responsible for paying out funds, up to an amount equal to the face
amount of the policy, upon the direction of the Secretary, to such party or parties as the Secretary specifies.

 (5) An owner or operator or any other person authorized to perform post-closure care may request
reimbursement for post-closure care expenditures by submitting itemized bills to the Secretary.  Within 60 days
after receiving bills for post-closure care activities, the Secretary will instruct the insurer to make reimbursements in
those amounts as the Secretary specifies in writing, if the Secretary determines that the post-closure expenditures
are in accordance with the approved post-closure plan or otherwise justified. If the Secretary does not instruct the
insurer to make such reimbursements, he will provide a detailed written statement of reasons.

 (6) The owner or operator must maintain the policy in full force and effect until the Secretary
consents to termination of the policy by the owner or operator as specified in paragraph (d)(11) of this section.



Failure to pay the premium, without substitution of alternate financial assurance as specified in the section, will
constitute a significant violation of these regulations, warranting such remedy as the Secretary deems necessary.
Such violation will be deemed to begin upon receipt by the Secretary of a notice of future to renew due to
nonpayment of the premium, rather than upon the date of expiration.

 (7) Each policy must contain a provision allowing assignment of the policy to a successor owner or
operator. Such assignment may be conditional upon consent of the insurer, provided such consent is not
unreasonably refused.

 (8) The policy must provide that the insurer may not cancel, terminate, or fail to renew the policy
except for failure to pay the premium. The automatic renewal of the policy must, at a minimum, provide the insured
with the option of renewal at the face amount of the expiring policy. If there is a failure to pay the premium, the
insurer may elect to cancel, terminate, or fail to renew the policy by sending notice by certified mail to the owner or
operator and the Secretary. Cancellation, termination, or failure to renew may not occur and the policy will remain
in full force and effect in the event that on or before the date of expiration:

  (i) The Secretary deems the facility abandoned; or
  (ii) Interim status is terminated or revoked; or
  (iii) Closure is ordered by the Secretary or a U.S. district court or other court of competent

jurisdiction; or
  (iv) The owner or operator is named as debtor in a voluntary or involuntary proceeding

under Title 11 USC (Bankruptcy); or
  (v) The premium due is paid.
 (9) Whenever the current post-closure cost estimate increases to an amount greater than the face

amount of the policy during the operating life of the facility, the owner or operator, within 60 days after the increase,
must either cause the face amount to be increased to an amount at least equal to the current post-closure cost
estimate and submit evidence of such increase to the Secretary, or obtain other financial assurance as specified in
this section to cover the increase. Whenever the current post-closure cost estimate decreases during the operating
life of the facility, the face amount may be reduced to the amount of the current post-closure cost estimate following
written approval by the Secretary.

 (10) Commencing on the date that liability to make payments pursuant to the policy accrues, the
insurer will thereafter annually increase the face amount of the policy. Such increase must be equivalent to the face
amounts of the policy, less any payments made, multiplied by an amount equivalent to 85 percent of the most
recent investment rate or of the equivalent coupon-issue yield announced by the U.S. Treasury for 26-week
Treasury securities.

 (11) The Secretary will give written consent to the owner or operator that he may terminate the
insurance policy when:

  (i) an owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §265.145(h).

(e) Financial test and corporate guarantee for post-closure care.
 (1) An owner or operator may satisfy the requirements of this section by demonstrating that he

passes a financial test as specified in this paragraph. To pass this test the owner or operator must meet the criteria
either of paragraph (e)(1)(i) or (e)(1)(ii) of this section:

  (i) The owner or operator must have:
(A) Two of the following three ratios: a ratio of total liabilities to net worth less than

2.0; a ratio of the sum of net income plus depreciation, depletion, and amortization to total liabilities greater than
0.1; and a ratio of current assets to current liabilities greater than 1.5; and

(B) Net working capital and tangible net worth each at least six times the sum of
the current closure and post-closure cost estimates; and

(C) Tangible net worth of at least $10 million; and
(D) Assets in the United States amounting to a least 90 percent of his total assets

or at least six times the sum of the current closure and post-closure cost estimates.
  (ii) The owner or operator must have:

(A) A current rating for his most recent bond issuance of AAA, AA, A, or BBB as
issued by Standard and Poor's or Aaa, Aa, A, or Baa as issued by Moody's; and



(B) Tangible net worth at least six times the sum of the current closure and
post-closure cost; and

(C) Tangible net worth of at least $10 million; and
(D) Assets located in the United States amounting to at least 90 percent of his

total assets or at least six times the sum of the current closure and post-closure cost estimates.
 (2) [Reserved]
 (3) To demonstrate that he meets this test, the owner or operator must submit the following items

to the Secretary:
  (i) A letter signed by the owner's or operator's chief financial officer and worded as

specified in §264.151(f); and
  (iii) A special report from the owner's or operator's independent certified public accountant

to the owner or operator stating that:
  (ii) A copy of the independent certified public accountant's report on examination of the

owner's or operator's financial statements for the latest completed fiscal year; and
(A) He has compared the data which the letter from the chief financial officer

specifies as having been derived from the independently audited, year-end financial statements for the latest fiscal
year with the amounts in such financial statements; and

(B) In connection with that procedure, no matters came to his attention which
caused him to believe that the specified data should be adjusted.

 (4) The owner or operator may obtain an extension of the time allowed for submission of the
documents specified in paragraph (e)(3) if the fiscal year of the owner or operator ends during the 90 days prior to
the effective date of these regulations and if the year-end financial statements for that fiscal year will be audited by
an independent certified public accountant. The extension will end no later than 90 days after the end of the
owner's or operator's fiscal year. To obtain the extension, the owner's or operator's chief financial officer must send,
by the effective date of these regulations, a letter to the DNREC Secretary and the EPA Regional Administrator of
each Region in which the owner's or operator's facilities to be covered by the financial test are located. This letter
from the chief financial officer must:

  (i) Request the extension;  
  (ii) Certify that he has grounds to believe that the owner or operator meets the criteria of

the financial test;
  (iii) Specify for each facility to be covered by the test the EPA identification number, name,

address, and the current closure and post-closure cost estimates to be covered by the test;
  (iv) Specify the date ending the owner's or operator's latest complete fiscal year before the

effective date of these regulations;
  (v) Specify the date, no later than 90 days after the end of such fiscal year, when he will

submit the documents specified in paragraph (e)(3) of this section; and
  (vi) Certify that the year-end financial statements of the owner or operator for such fiscal

year will be audited by an independent certified public accountant.
 (5) After the initial submission of items specified in paragraph (e)(3) of this section, the owner or

operator must send updated information to the Secretary within 90 days after the close of each succeeding fiscal
year. This information must consist of all three items specified in paragraph (e)(3) of this section.

 (6) If the owner or operator no longer meets the requirements of paragraph (e)(1) of this section,
he must send notice to the Secretary of intent to establish alternate financial assurance as specified in this section.
The notice must be sent by certified mail within 90 days after the end of the fiscal year for which the year-end
financial data show that the owner or operator no longer meets the requirements. The owner or operator must
provide the alternate financial assurance within 120 days after the end of such fiscal year. 

 (7) The Secretary may, based on a reasonable belief that the owner or operator may no longer
meet the requirements of paragraph (e)(1) of this section, require reports of financial condition at any time from the
owner or operator in addition to those specified in paragraph (e)(3) of this section. If the Secretary finds, on the
basis of such reports or other information, that the owner or operator no longer meets the requirements of
paragraph (e)(1) of this section, the owner or operator must provide alternate financial assurance as specified in
this section within 30 days after notification of such a finding.

 (8) The Secretary may disallow use of this test on the basis of qualifications in the opinion
expressed by the independent certified public accountant in his report on examination of the owner's or operator's



financial statements (see paragraph (e)(3)(ii) of this section). An adverse opinion or a disclaimer of opinion will be
cause for disallowance. The Secretary will evaluate other qualifications on an individual basis. The owner or
operator must provide alternate financial assurance as specified in this section within 30 days after notification of
the disallowance.

 (9) During the period of post-closure care, the Secretary may approve a decrease in the current
post-closure cost estimate for which this test demonstrates financial assurance if the owner or operator
demonstrates to the Secretary that the amount of the cost estimate exceeds the remaining cost of post-closure
care.

 (10) The owner or operator is no longer required to submit the items specified in paragraph (e)(3)
of this section when:

  (i) An owner or operator substitutes alternate financial assurance as specified in this
section; or

  (ii) The Secretary releases the owner or operator from the requirements of this section in
accordance with §265.145(h).

(11) An owner or operator may meet the requirements of this section by obtaining a written
guarantee. The guarantor must be the direct or higher-tier parent corporation of the owner or operator, a firm
whose parent corporation is also the parent corporation of the owner or operator, or a firm with a "substantial
business relationship" with the owner or operator. The guarantor must meet the requirements for owners or
operators in paragraphs (e)(1) through (9) of this section and must comply with the terms of the guarantee. The
wording of the guarantee must be identical to the wording specified in §264.151(h). A certified copy of the
guarantee must accompany the items sent to the DNREC Secretary as specified in paragraph (e)(3) of this section.
One of these items must be the letter from the guarantor's chief financial officer. If the guarantor's parent
corporation is also the parent corporation of the owner or operator, the letter must describe the value received in
consideration of the guarantee. If the guarantor is a firm with a "substantial business relationship" with the owner or
operator, this letter must describe this "substantial business relationship" and the value received in consideration of
the guarantee. The terms of the guarantee must provide that:

  (i) If the owner or operator fails to perform post-closure care of a facility covered by the
corporate guarantee in accordance with the post-closure plan and other interim status requirements whenever
required to do so, the guarantor will do so or establish a trust fund as specified in §265.145(a) in the name of the
owner or operator.

  (ii) The corporate guarantee will remain in force unless the guarantor sends notice of
cancellation by certified mail to the owner or operator and to the Secretary. Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of the notice of cancellation by both the owner or operator and
the Secretary, as evidenced by the return receipts.

  (iii) If the owner or operator fails to provide alternate financial assurance as specified in
this section and obtain the written approval of such alternate assurance from the Secretary within 90 days after
receipt by both the owner or operator and the Secretary of a notice of cancellation of the corporate guarantee from
the guarantor, the guarantor will provide such alternate financial assurance in the name of the owner or operator.

(f) Use of multiple financial mechanisms. An owner or operator may satisfy the requirements of this section
by establishing more than one financial mechanism per facility. These mechanisms are limited to trust funds, surety
bonds, letters of credit, and insurance. The mechanisms must be as specified in paragraphs (a) through (d),
respectively, of this section, except that it is the combination of mechanisms, rather than the single mechanism,
which must provide financial assurance for an amount at least equal to the current post-closure cost estimate. If an
owner or operator uses a trust fund in combination with a surety bond or a letter of credit, he may use the trust fund
as the standby trust fund for the other mechanisms. A single standby trust fund may be established for two or more
mechanisms. The Secretary may use any or all of the mechanisms to provide for post-closure care of the facility.

(g) Use of a financial mechanism for multiple facilities. An owner or operator may use a financial assurance
mechanism specified in this section to meet the requirements of this section for more than one facility. Evidence of
financial assurance submitted to the Secretary must include a list showing, for each facility, the EPA identification
number, name, address, and the amount of funds for post-closure care assured by the mechanism. If the facilities
covered by the mechanism are in more than one Region, identical evidence of financial assurance must be
submitted to and maintained with the Regional Administrators of all such Regions. If the facilities covered by the
mechanism are in more than one State identical evidence of financial assurance must be submitted to and
maintained with the State Agency regulating hazardous waste or with the appropriate Regional Administrator if the



facility is located in an unauthorized State. The amount of funds available through the mechanism must be no less
than the sum of funds that would be available if a separate mechanism had been established and maintained for
each facility. In directing funds available through the mechanism must be no less than the sum of funds that would
be available if a separate mechanism had been established and maintained for each facility. In directing funds
available through the mechanism for post-closure care of any of the facilities covered by the mechanism, the
Secretary may direct only the amount of funds designated for that facility, unless the owner or operator agrees to
the use of additional funds available under the mechanism.

(h) Release of the owner or operator from the requirements of this section. Within 60 days after receiving
certifications from the owner or operator and an independent registered professional engineer that the post-closure
care period has been completed in accordance with the approved post-closure plan, the Secretary will notify the
owner or operator in writing that he is no longer required by this Section to maintain financial assurance for post-
closure care of that unit, unless the Secretary has reason to believe that post-closure care has not been in
accordance with the approved post-closure plan. The Secretary will provide 
the owner or operator a detailed written statement of any such reason to believe that post-closure care has not
been in accordance with the approved post-closure plan.
(Amended August 29, 1988, August 1, 1995, January 1, 1999, August 23, 1999)

Section 264.151  Wording of Instruments.
(a) (1) A trust agreement for a trust fund, as specified in §264.143(a) or §264.145(a) or §265.143(a) or

§265.145(a) of these regulations, must be worded as follows, except that instructions in brackets are to be
replaced with the relevant information and the brackets deleted:
 

TRUST AGREEMENT

Trust Agreement, the "Agreement," entered into as of [date] by and between [name of the owner or operator], a
[name of State] [insert "corporation," "partnership," "association," or "proprietorship"], the "Grantor," and
[name of corporate trustee], [insert "incorporated in the State of____" or "a national bank"], the "Trustee."

Whereas, the DNREC, an agency of the State of Delaware, has established certain regulations applicable to the
Grantor, requiring that an owner or operator of a hazardous waste management facility shall provide assurance
that funds will be available when needed for closure and/or post-closure care of the facility,  

Whereas, the Grantor has elected to establish a trust to provide all or part of such financial assurance for the
facilities identified herein,    

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to be the trustee under
this agreement, and the Trustee is willing to act as trustee. Now, therefore, the Grantor and the Trustee agree as
follows:

Section 1. Definitions. As used in this Agreement:
(a) The term "Grantor" means the owner or operator who enters into this Agreement and any successors

or assigns of the Grantor.
(b) The term "Trustee" means the Trustee who enters into this Agreement and any successor Trustee.

Section 2. Identification of Facilities and Cost Estimates. This agreement pertains to the facilities and cost
estimates identified on attached Schedule A [on Schedule A, for each facility list the EPA Identification Number,
name, address, and the current closure and/or post-closure cost estimates, or portions thereof, for which financial
assurance is demonstrated by this Agreement].
Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a trust fund, the "Fund" for the
benefit of DNREC. The Grantor and the Trustee intend that no third party have access to the Fund except as herein
provided. The Fund is established initially as consisting of the property, which is acceptable to the Trustee,
described in Schedule B attached hereto. Such property and any other property subsequently transferred to the
Trustee is referred to as the Fund, together with all earnings and profits thereon, less any payments or distributions
made by the Trustee pursuant to this Agreement. The Fund shall be held by the Trustee, IN TRUST, as hereinafter
provided. The Trustee shall not be responsible nor shall it undertake any responsibility for the amount or adequacy



of, nor any duty to collect from the Grantor, any payments necessary to discharge any liabilities of the Grantor
established by DNREC.
Section 4. Payment for Closure and Post Closure Care. The Trustee shall make payments from the Fund as the
DNREC Secretary shall direct, in writing, to provide for the payment of the costs of closure and/or post-closure care
of the facilities covered by this Agreement. The Trustee shall reimburse the Grantor or other persons as specified
by the DNREC Secretary from the Fund for closure and post-closure expenditures in such amounts as the DNREC
Secretary shall direct in writing. In addition, the Trustee shall refund to the Grantor such amounts as the DNREC
Secretary specifies in writing. Upon refund, such funds shall no longer constitute part of the Fund as defined
herein.
Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund shall consist of cash or
securities acceptable to the Trustee.
Section 6. Trustee Management. The Trustee shall invest and reinvest the principal and income of the fund and
keep the Fund invested as a single fund, without distinction between principal and income, in accordance with
general investment policies and guidelines which the Grantor may communicate in writing to the Trustee from time
to time, subject, however, to the provisions of this section. In investing, reinvesting, exchanging, selling, and
managing the Fund, the Trustee shall discharge his duties with respect to the trust fund solely in the interest of the
beneficiary and with the care, skill, prudence, and diligence under the circumstances then prevailing which persons
of prudence, acting in a like capacity and familiar with such matters, would use in the conduct of an enterprise of
alike character and with like aims; except that;

(i) Securities or other obligations of the Grantor, or any other owner or operator of the facilities, or any of
their affiliates as defined in the Investment Company Act of 1940, as amended, 15 U.S.C. 80a-2.(a), shall not be
acquired or held, unless they are securities or other obligations of the Federal or a State government;

(ii) The Trustee is authorized to invest the Fund in time or demand deposits of Trustee, to the extent
insured by an agency of the Federal or State government; and

(iii) The Trustee is authorized to hold cash awaiting investment or distribution uninvested for a reasonable
time and without liability for the payment of interest thereon.
Section 7. Commingling and Investment. The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets of the Fund to any common, commingled, or
collective trust fund created by the Trustee in which the Fund is eligible to participate, subject to all of the provisions
thereof, to be commingled with the assets of other trusts participating therein; and 

(b) To purchase shares in any investment company registered under the Investment Company Act of 1940,
15 U.S.C. 80a-1 et seq., including one which may be created, managed, underwritten, or to which investment
advice is rendered or the shares of which are sold by the Trustee. The Trustee may vote such shares in its
discretion.
Section 8. Express Powers of Trustee. Without in any way limiting the powers and discretion conferred upon the
Trustee by the other provisions of this Agreement or by law, the Trustee is expressly authorized and empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by it, by public or private
sale.  No person dealing with the Trustee shall be bound to see to the application of the purchase money or to
inquire into the validity or expediency of any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and
any and all other instruments that may be necessary or appropriate to carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name or in the name of a nominee and to hold any
security in bearer form or in book entry, or to combine certificates representing such securities with certificates of
the same issue held by the Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository depositary even though,  when so deposited, such securities may be
merged and held in bulk in the name of the nominee of such depository depositary with other securities deposited
therein by another person, or to deposit or arrange for the deposit of any securities issued by the United States
Government, or any agency or instrumentality thereof, with a Federal Reserve bank, but the books and records of
the Trustee shall at all times show shall that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates issued
by the Trustee, in its separate corporate capacity, or in any other banking institution affiliated with the Trustee, to
the extent insured by an agency of the Federal or State government; and

(e) To compromise or otherwise adjust all claims in favor of or against the Fund.
Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied against or in respect of the



Fund and all brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses incurred
by the Trustee in connection with the administration of this Trust including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor, and all other proper charges
and disbursements of the Trustee shall be paid from the Fund.
Section 10. Annual Valuation. The Trustee shall annually, at least 30 days prior to the anniversary date of
establishment of the Fund, furnish to the Grantor and to the appropriate DNREC Secretary a statement confirming
the value of the Trust. Any securities in the Fund shall be valued at market value as of no more than 60 days prior
to the anniversary date of establishment of the Fund. The failure of the Grantor to object in writing to the Trustee
within 90 days after the statement has been furnished to the Grantor and the DNREC Secretary shall constitute a
conclusively binding assent by the Grantor, barring the Grantor from asserting any claim or liability against the
Trustee with respect to matters disclosed in the statement.
Section 11. Advice of Counsel. The Trustee may from time to time consult with counsel, who may be counsel to the
Grantor, with respect to any question arising as to the construction of this Agreement or any action to be taken
hereunder. The Trustee shall be fully protected, to the extent permitted by law, in acting upon the advice of counsel.
Section 12. Trustee Compensation. The Trustee shall be entitled to reasonable compensation for its services as
agreed upon in writing from time to time with the Grantor.
Section 13. Successor Trustee. The Trustee may resign or the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee shall have the same powers and duties as those
conferred upon the Trustee hereunder. Upon the successor trustee's acceptance of the appointment, the Trustee
shall assign, transfer, and pay over to the successor trustee the funds and properties then constituting the Fund. If
for any reason the Grantor cannot or does not act in the event of the resignation of the Trustee, the Trustee may
apply to a court of competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust in a writing sent to the
Grantor, the DNREC Secretary, and the present Trustee by certified mail 10 days before such change becomes
effective. Any expenses incurred by the Trustee as a result of any of the acts contemplated by this section shall be
paid as provided in Section 9.
Section 14. Instructions to the Trustee. All orders, requests, and instructions by the Grantor to the Trustee shall be
in writing signed by such persons as are designated in the attached Exhibit A or such other designees as the
Grantor may designate by amendment to Exhibit A. The Trustee shall be fully protected in acting without inquiry in
accordance with the Grantor's orders, requests, and instructions. All orders, requests and instructions by the
DNREC Secretary to the Trustee shall be in writing, signed by the DNREC Secretary and/or EPA Regional
Administrators if the facilities are located outside the State, or their designees and the Trustee shall act and shall
be fully protected in acting in accordance with such orders, requests and instructions. The Trustee shall have the
right to assume, in the absence of written notice to the contrary, that no event constituting a change or a
termination of the authority of any person to act on behalf of the grantor or DNREC hereunder has occurred. The
Trustee shall have no duty to act in the absence of such orders, requests, and instructions from the Grantor and/or
DNREC, except as provided for herein.
Section 15. Notice of Nonpayment. The Trustee shall notify the Grantor and the Secretary or appropriate EPA
Regional Administrator, by certified mail within 10 days following the expiration of the 30-day period after 
the anniversary of the establishment of the Trust, if no payment is received from the Grantor during that period.
After the pay-in period is completed, the Trustee shall not be required to send a notice of nonpayment.
Section 16. Amendment of agreement. This Agreement may be amended by an instrument in writing executed by
the Grantor, the Trustee, the Secretary, and the appropriate EPA Regional Administrator, or by the Trustee, the
Secretary and the appropriate EPA Regional Administrator if the Grantor ceases to exist.
Section 17. Irrevocability and Termination. Subject to the right of the parties to amend this Agreement as provided
in Section 16, this Trust shall be irrevocable and shall continue until terminated at the written agreement of the
Grantor, the Trustee, and the DNREC Secretary, or by the Trustee and the DNREC Secretary, if the Grantor cease
to exist. Upon termination of the Trust, all remaining trust property, less final trust administration expenses, shall be
delivered to the Grantor.
Section 18. Immunity and Indemnification. The Trustee shall not incur personal liability of any nature in connection
with any act or omission, made in good faith, in the administration of this Trust, or in carrying out any directions by
the Grantor or the DNREC Secretary issued in accordance with this Agreement. The Trustee shall be indemnified
and saved harmless by the Grantor or from the Trust Fund, or both, from and against any personal liability to which



the Trustee may be subjected by reason of any act or conduct in its official capacity, including all expenses
reasonably incurred in its defense in the event the Grantor fails to provide such defense.
Section 19. Choice of Law. This Agreement shall be administered, construed, and enforced according to the laws
of the State of Delaware.
Section 20. Interpretation. As used in this Agreement, words in the singular include the plural and words in the
plural include the singular. The descriptive headings for each Section of this Agreement shall not affect the
interpretation or the legal efficacy of this Agreement.

In witness Whereof the parties have caused this Agreement to be executed by their respective officers duly
authorized and their corporate seals to be hereunto affixed and attested as of the date first above written: The
parties below certify that the wording of this Agreement is identical to the wording specified in §264.151(a)(1) as
such regulations were constituted on the date first above written.

[Signature of Grantor]
[Title]

Attest:
[Title]
[Seal]
[Signature of Trustee]

Attest:
[Title]
[Seal]

 (2) The following is an example of the certification of acknowledgment which must accompany the trust
agreement for a trust fund as specified in §§264.143(a) and 264.145(a) or §265.143(a) or §265.145(a) of these
regulations.

State of ______________________________
County of _____________________________

On this [date], before me personally came [owner or operator] to me known, who, being by me duly sworn,
did depose and say that she/he resides at [address], that she/he is[title] of [corporation], the corporation described
in and which executed the above instrument; that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal; that it was so affixed by order of the Board of Directors of said corporation,
and that she/he signed her/his name thereto by like order.

                              [Signature of Notary Public]

(b) A surety bond guaranteeing payment into a trust fund, as specified in §264.143(b) or §264.145(b) or
§265.143(b) or §265.145(b) of this part, must be worded as follows, except that instructions in brackets are to be
replaced with the relevant information and the brackets deleted:

FINANCIAL GUARANTEE BOND

Date bond executed:____________
Effective date:__________________
Principal: [legal name and business address of owner or operator]
Type of Organization: [insert "individual", "joint venture", "partnership", or "corporation"]
State of incorporation: _____________________
Surety(ies): [name(s) and business address(es)]
EPA Identification Number, name, address and closure and/or post-closure amount(s) for each facility guaranteed
by this bond [indicate closure and post-closure amounts separately]: __________________
Total penal sum of bond:  $__________________
Surety's bond number: _________________________



Know All Persons By These Presents, That we, the Principal and Surety(ies) hereto are firmly bound to the
Department of Natural Resources and Environmental Control in the above penal sum for the payment of which we
bind ourselves, our heirs, executors, administrators, successors, and assigns jointly and severally; provided that,
where the Surety(ies) are corporations acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly
and severally" only for the purpose of allowing a joint action or actions against any or all of us, and for all other
purposes each Surety binds itself jointly and severally with the Principal, for the payment of such sum only as is set
forth opposite the name of such Surety, but if no limit of liability is indicated, the limit of liability shall be the full
amount of the penal sum.

Whereas said Principal is required, under the 7 Del.C., Chapter 63, to have a permit or interim status in order to
own or operate each hazardous waste management facility identified above, and

Whereas said Principal is required to provide financial assurance for closure, or closure and post-closure care, as
a condition of the permit or interim status, and

Whereas said Principal shall establish a standby trust fund as is required when a surety bond is used to provide
such financial assurance;

Now, therefore, the conditions of the obligation are such that if the Principal shall faithfully, before the beginning of
final closure of each facility identified above, fund the standby trust fund in the amount(s) identified above for the
facility,

Or, if the Principal shall fund the standby trust fund in such amount(s) within 15 days after a final order to begin
closure is issued by Secretary or a U.S. District Court or other court of competent jurisdiction,  

Or, if the Principal shall provide alternate financial assurance, as specified in Subpart H of Parts 264 or 265, of the
State of Delaware Regulations Governing Hazardous Wastes as applicable, and obtain the DNREC Secretary's
written approval of such assurance, within 90 days after the date notice of cancellations received by both the
Principal and the DNREC Secretary from the Surety(ies), then this obligation shall be null and void, otherwise it is
to remain in full force and effect.

The Surety(ies) shall become liable on this bond obligation only when the Principal has failed to fulfill the conditions
described above. Upon notification by the DNREC Secretary that the Principal has failed to perform as guaranteed
by this bond, the Surety(ies) shall place funds in the amount guaranteed for the facility(ies) into the standby trust
fund as directed by the DNREC Secretary.

The liability of the Surety(ies) shall not be discharged by any payment or succession of payments hereunder,
unless and until such payment or payments shall amount in the aggregate to the penal sum of the bond, but in no
event shall the obligation of the Surety(ies) hereunder exceed the amount of said penal sum.

The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail to the Principal and to the
DNREC Secretary, provided, however, that cancellation shall not occur during the 120 days beginning on the date
of receipt of the notice of cancellation by both the Principal and the DNREC Secretary, as evidence by the return
receipts.

The Principal may terminate this bond by sending in written notice to the Surety(ies) provided, however, that no
such notice shall become effective until the Surety(ies) receives(s) written authorization for termination of the bond
by the DNREC Secretary.

[The following paragraph is an optional rider that may be included but is not required.]

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond yearly so that it guarantees a new
closure and/or post closure amount, provided that the penal sum does not increase by more than 20 percent in any



one year, and no decrease in the penal sum, takes place without the written permission of the DNREC Secretary.

In Witness Whereof, the Principal Surety(ies) have executed this Financial Guarantee Bond and have affixed their
seals on the date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to execute this surety bond on
behalf of the Principal and Surety(ies) and that the wording of this surety bond is identical to the wording specified
in §264.151(b) of the State of Delaware Regulations Governing Hazardous Wastes, as such regulations were
constituted on the date this bond was executed. 

Principal
[Name and address]
State of incorporation: ___________________
Liability limit: $ ________________________
[Signature(s)]
[Name(s) and Title(s)]
[Corporate seal]

[For every co-surety, provide signatures), corporate seal, and other information in the same manner as for Surety
above.]
Bond premium: $________________________________

Know All Persons By These Presents, That we, the Principal and Surety(ies) hereto are firmly bound to the
Department of Natural Resources and Environmental Control, an agency of the State of Delaware, (hereinafter
called DNREC), in the above penal sum for the payment of which we bind ourselves, our heirs, executors,
administrators, successors, and assigns jointly and severally; provided that, where the Surety(ies) are corporation
acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly and severally" only for the purpose of
allowing a joint action or actions against any and all of us, and for all other purposes each Surety binds itself, jointly
and severally with the principal, for the payment of such sum only as is set forth opposite the name of such surety,
but if no limit of liability is indicated, the limit of liability shall be the full amount of the penal sum.

(c) A surety bond guaranteeing performance of closure and/or post-closure care, as specified in
§264.143(c) or §264.145(c), must be worded as follows, except that the instructions in brackets are to be replaced
with the relevant information and the brackets deleted:

PERFORMANCE BOND

Date bond executed:________________________
Effective date:____________________________
Principal: [Legal name and business address of owner or operator]
Type of organization: [insert "individual," "joint venture," "partnership," or "corporation"]
State of incorporation:___________________
Surety(ies): [name(s) and business address(es)] 
EPA Identification Number, name, address, and closure and/or post-closure amount(s) for each facility guaranteed
by this bond (indicate closure and post-closure amounts separately);_______
Total penal sum of bond: $_____________ 
Surety's bond number: _________________

Know All Persons By These Presents, That we, the Principal and Surety(ies) hereto are firmly bound to the
Department of Natural Resources and Environmental Control, an agency of the State of Delaware, (hereinafter
called DNREC), in the above penal sum for the payment of which we bind ourselves, our heirs, executors,
administrators, successors, and assigns jointly and severally; provided that, where the Surety(ies) are corporation
acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly and severally" only for the purpose of



allowing a joint action or actions against any or all of us, and for all other purposes each Surety binds itself, jointly
and severally with the Principal, for the payment of such sum only as is set forth opposite the name of such Surety,
but if no limit of liability is indicated, the limit of liability shall be the full amount of the penal sum.

Whereas said Principal is required, under the State Statute, to have a permit in order to own or operate each
hazardous waste management facility identified above, and

Whereas said Principal is required to provide financial assurance for closure, or closure and post-closure care as a
condition of the permit, and

Whereas said Principal shall establish a standby trust fund as is required when a surety bond is used to provide
such financial assurance;    

Now, therefore, the conditions of this obligation are such that if the Principal shall faithfully perform closure,
whenever required to do so, of each facility for which this bond guarantees closure, in accordance with the closure
plan and other requirements of the permit as such plan and permit may be amended, pursuant to all applicable
laws, statutes, rules, and regulations as such laws, statutes, rules, and regulations may be amended.

And, if the Principal shall faithfully perform post-closure care of each facility for which this bond guarantees
post-closure care, in accordance with the post-closure plan and other requirements of the permit as such plan and
permit may be amended, pursuant to all applicable laws, statutes, rules and regulations as such laws, statutes,
rules, and regulations may be amended.

Or, if the Principal shall provide alternate financial assurance as specified in Subpart H of Part 264 of the State of
Delaware Regulations Governing Hazardous Wastes, and obtain the DNREC Secretary's written approval of such
assurance, within 90 days after the date notice of cancellation is received by both the Principal and the DNREC
Secretary from the Surety(ies), then this obligation shall be null and void, otherwise it is to remain in full force and
effect.

The Surety(ies) shall become liable on this bond obligation only when the Principal has failed to fulfill the conditions
described above. Upon notification by the DNREC Secretary that the Principal has been found in violation of the
closure requirements of Part 264, for a facility for which this bond guarantees performance of closure, the
Surety(ies) shall either perform closure in accordance with the closure plan and other permit requirements or place
the closure amount guaranteed for the facility into the standby trust fund as directed by the DNREC Secretary.

Upon notification by the DNREC Secretary that the Principal has been found in violation of the post-closure
requirements of Part 264 for a facility for which this bond guarantees performance of post-closure care, the
Surety(ies) shall either perform post-closure care in accordance with the post-closure plan and other permit
requirements or place in post-closure amount guaranteed for the facility into the standby trust fund as directed by
the DNREC Secretary.

Upon notification by the DNREC Secretary that the Principal has failed to provide alternate financial assurance as
specified in Subpart H of Part 264, and obtain written approval of such assurance from the DNREC Secretary
during the 90 days following receipt by both the Principal and the DNREC Secretary of a notice of cancellation of
the bond, the Surety(ies) shall place funds in the amount guaranteed for the facility(ies) into the standby trust fund
as directed by the DNREC Secretary.

The surety(ies) hereby waive(s) notification of amendments to closure plans, permits, applicable laws, statutes,
rules, and regulations and agrees that no such amendment shall in any way alleviate its (their) obligation on this
bond.

The liability of the Surety(ies) shall not be discharged by any payment or succession of payments hereunder,
unless and until such payment or payments shall amount in the aggregate to the penal sum of the bond, but in no
event shall the obligation of the Surety(ies) hereunder exceed the amount of said penal sum.



The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail to the owner or operator
and to the DNREC Secretary, provided, however, that cancellation shall not occur during the 120 days beginning
on the date of receipt of the notice of cancellation by both the Principal and the DNREC Secretary as evidenced by
the return receipts.

The principal may terminate this bond by sending written notice to the Surety(ies), provided, however, that no such
notice shall become effective until the Surety(ies) receive(s) written authorization for termination of the bond by the
DNREC Secretary.

[The following paragraph is an optional rider that may be included but is not required.]

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond yearly so that it guarantees a new
closure and/or post-closure amount, provided that the penal sum does not increase by more than 20 percent in any
one year, and no decrease in the penal sum takes place without the written permission of the DNREC Secretary.

In Witness Whereof, The Principal and Surety(ies) have executed this Performance Bond and have affixed their
seals on the date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to execute this surety bond on
behalf of the Principal and Surety(ies) that the wording of this surety bond is identical to the wording specified in
§264.151(c) as such regulation was constituted on the date this bond was executed.

Principal
[Signature(s)]
[Name(s)]
[Title(s)]
[Corporate Seal]

Corporate Surety(ies)
[Name and address]
State of incorporation:______________________
Liability limit: $______________________

[Signature(s)]
[Name(s) and Title(s)]
[Corporate seal]

[For every co-surety, provide signature(s), corporate seal, and other information in the same manner as for Surety
above.]

Bond premium:  $______________________

(d) A letter of credit as specified in §264.143(d) or §264.145(d) or §265.143(c) or §265.145(c) of these
regulations, must be worded as follows, except that instructions in brackets are to be replaced with the relevant
information and the brackets deleted:

IRREVOCABLE STANDBY LETTER OF CREDIT

The Secretary of the Department of Natural Resources and Environmental Control, State of Delaware.

Dear Sir or Madam:

We hereby establish our Irrevocable Standby Letter of Credit No._____ in your favor, at the request and for the



account of [owner's or operator's name and address] up to the aggregate amount of [in words] U.S. dollars $--,
available upon presentation [insert, if other than the DNREC Secretary is a beneficiary, "by any one of you"] of

(1) your sight draft, bearing reference to this letter of credit No._____, and

(2) your signed statement reading as follows:  "I certify that the amount of the draft is payable pursuant to
regulations issued under authority of the [State Statute]."

This letter of credit is effective as of [date] and shall expire on [date at least 1 year later], but such expiration date
shall be automatically extended for a period of [at least 1 year] on [date] and on each successive expiration date,
unless at least 120 days before the current expiration date, we notify both you and [owner's or operator's name] by
certified mail that we have decided not to extend this letter of credit beyond the current expiration date. In the event
you are so notified, any unused portion of the credit shall be available upon presentation of your sight draft for 120
days after the date of receipt by both you and [owner's or operator's name] as shown on the signed return receipts.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit, we shall duly honor
such draft upon presentation to us, and we shall deposit the amount of the draft directly into the standby trust fund
of [owner's or operator's name] in accordance with your instructions.

We certify that the wording of this letter of credit is identical to the wording specified in §264.151(d) as such
regulations were constituted on the date shown immediately below.

[Signature(s) and title(s) of official(s) of issuing institution][Date]

This credit is subject to [insert "the most recent edition of the Uniform Customs and Practice for Documentary
Credits, published and copyrighted by the International Chamber of Commerce," or "the Uniform Commercial
Code"].

(e) A certificate of insurance as specified in §264.143(e) or §§264.145(e) or 265.143(d) or 265.145(d) of
these regulations, must be worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

CERTIFICATE OF INSURANCE FOR CLOSURE OR POST-CLOSURE CARE

Name and Address of Insurer
(herein called the "Insurer"): ___________________

Name and Address of Insured
(herein called the "Insured"): ___________________

Facilities Covered: [List for each facility: The EPA identification number, name, address, and the amount of
insurance for closure and/or the amount for post-closure care (these amounts for all facilities covered must total the
face amount shown below).]
Face Amount: ___________________________
Policy Number: __________________________
Effective Date: ___________________________

The Insurer hereby certifies that it has issued to the Insured the policy of insurance identified above to provide
financial assurance for [insert "closure" or "closure and post-closure care" or "post-closure care"] for the facilities
identified above. The Insurer further warrants that such policy conforms in all respects with the requirements of
§§264.143(e), 264.145(e), 265.143(d), and 265.145(d) as applicable and as such regulations were constituted on
the date shown immediately below. It is agreed that any provision of the policy inconsistent with such regulations is
hereby amended to eliminate such inconsistency.

Whenever requested by the DNREC Secretary, the Insurer agrees to furnish to the DNREC Secretary a duplicate
original of the policy listed above, including all endorsements thereon.



I hereby certify that the wording of this certificate is identical to the wording specified in §264.151(e) as such
regulations were constituted on the date shown immediately below.

[Authorized signature for Insurer]
[Name of person signing]
[Title of person signing]

Signature of witness or notary: __________________
[Date]

(f) A letter from the chief financial officer, as specified in §264.143(f) or 264.145(f) or 265.143(e) or
265.145(e) of these regulations, must be worded as follows, except that instructions in brackets are to be replaced
with the relevant information and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

[Address Letter From the Chief Financial Officer to the DNREC Secretary]

I am the chief financial officer of [name and address of firm]. This letter is in support of this firm's use of the
financial test to demonstrate financial assurance for closure and/or post-closure costs, as specified in Subpart H of
Parts 264 and 265.

[Fill out the following five paragraphs regarding facilities and associated cost estimates. If your firm has no
facilities that belong in a particular paragraph, write "None" in the space indicated. For each facility, include its EPA
Identification Number, name, address, and current closure and/or post-closure cost estimates. Identify each cost
estimate as to whether it is for closure or post-closure care].

1. This firm is the owner or operator of the following facilities for which financial assurance for closure or
post-closure care is demonstrated through the financial test specified in Subpart H of Parts 264 and 265. The
current closure and/or post-closure cost estimates covered by the test are shown for each facility: .

2. This firm guarantees, through the guarantee specified in Subpart H of Parts 264 and 265, the closure or
post-closure care of the following facilities owned or operated by the guaranteed party. The current cost estimates
for the closure or post-closure care so guaranteed are shown for each facility: . The firm identified above is
[insert one or more: (1) The direct or higher-tier parent corporation of the owner or operator; (2) owned by the same
parent corporation as the parent corporation of the owner or operator, and receiving the following value in
consideration of this guarantee ; or (3) engaged in the following substantial business relationship with the owner
or operator , and receiving the following value in consideration of this guarantee ]. [Attach a written
description of the business relationship or a copy of the contract establishing such relationship to this letter].

3. In States where DNREC or EPA is not administering the financial requirements of Subpart H of Part 264
or 265, this firm, as owner or operator or guarantor, is demonstrating financial assurance for the closure or post-
closure care of the following facilities through the use of a test equivalent or substantially equivalent to the financial
test specified in Subpart H of Parts 264 and 265. The current closure and/or post-closure cost estimates covered
by such a test are shown for each facility: .

4. This firm is the owner or operator of the following hazardous waste management facilities for which
financial assurance for closure or, if a disposal facility, post-closure care, is not demonstrated either to EPA or a
State through the financial test or any other financial assurance mechanism specified in Subpart H of Parts 264
and 265 or equivalent or substantially equivalent State mechanisms. The current closure and/or post-closure cost
estimates not covered by such financial assurance are shown for each facility: .

5. This firm is the owner or operator of the following UIC facilities for which financial assurance for plugging
and abandonment is required under Part 144. The current closure cost estimates as required by 40 CFR 144.62



are shown for each facility: .

This firm [insert "is required" or "is not required"] to file a Form 10K with the Securities and Exchange
Commission (SEC) for the latest fiscal year.

The fiscal year of this firm ends on [month, day]. The figures for the following items marked with an asterisk
are derived from this firm's independently audited, year-end financial statements for the latest completed fiscal
year, ended [date].

[Fill in Alternative I if the criteria of paragraph (f)(1)(i) of §264.143 or §264.145, or of paragraph (e)(1)(i) of
§265.143 or §265.145 of these regulations are used. Fill in Alternative II if the criteria of paragraph (f)(1)(ii) of
§264.143 or §264.145, or of paragraph (e)(1)(ii) of §265.143 or §265.145 of these regulations are used.]

Alternative I

1. Sum of current closure and post-closure cost estimate [total of all cost estimates shown in the five
paragraphs above] $ 

*2. Total liabilities [if any portion of the closure or post-closure cost estimates is included in total liabilities,
you may deduct the amount of that portion from this line and add that amount to lines 3 and 4] $

*3. Tangible net worth $

*4. Net worth $

*5. Current assets $

*6. Current liabilities $

7. Net working capital [line 5 minus line 6] $

*8. The sum of net income plus depreciation, depletion, and amortization $

*9. Total assets in U.S. (required only if less than 90% of firm's assets are located in the U.S.) $

10. Is line 3 at least $10 million? (Yes/No) 

11. Is line 3 at least 6 times line 1? (Yes/No) 

12. Is line 7 at least 6 times line 1? (Yes/No) 

*13. Are at least 90% of firm's assets located in the U.S.? If not, complete line 14 (Yes/No) 

14. Is line 9 at least 6 times line 1? (Yes/No) 

15. Is line 2 divided by line 4 less than 2.0? (Yes/No) 

16. Is line 8 divided by line 2 greater than 0.1? (Yes/No) 

17. Is line 5 divided by line 6 greater than 1.5? (Yes/No) 

Alternative II

1. Sum of current closure and post-closure cost estimates [total of all cost estimates shown in the five



paragraphs above] $

2. Current bond rating of most recent issuance of this firm and name of rating service 

3. Date of issuance of bond 

4. Date of maturity of bond 

*5. Tangible net worth [if any portion of the closure and post-closure cost estimates is included in "total
liabilities" on your firm's financial statements, you may add the amount of that portion to this line] $

*6. Total assets in U.S. (required only if less than 90% of firm's assets are located in the U.S.) $

7. Is line 5 at least $10 million ? (Yes/No) 

8. Is line 5 at least 6 times line 1? (Yes/No) 

*9. Are at least 90% of firm's assets located in the U.S.? If not, complete line 10 (Yes/No) 

10. Is line 6 at least 6 times line 1? (Yes/No) 

I hereby certify that the wording of this letter is identical to the wording specified in 264.151(f) as such
regulations were constituted on the date shown immediately below.

[Signature]

[Name]

[Title]

[Date]

(g) A letter from the chief financial officer, as specified in §264.147(f) or §265.147(f) of these regulations,
must be worded as follows, except that instructions in brackets are to be replaced with the relevant information and
the brackets deleted.

LETTER FROM CHIEF FINANCIAL OFFICER

[Address to DNREC Secretary and Regional Administrator of every Region in which facilities for which
financial responsibility is to be demonstrated through the financial test are located].

I am the chief financial officer of [firm's name and address]. This letter is in support of the use of the
financial test to demonstrate financial responsibility for liability coverage [insert "and closure and/or post-closure
care" if applicable] as specified in Subpart H of Parts 264 and 265.

[Fill out the following paragraphs regarding facilities and liability coverage. If there are no facilities that
belong in a particular paragraph, write "None" in the space indicated. For each facility, include its DNREC
identification number, name, and address].

The firm identified above is the owner or operator of the following facilities for which liability coverage for
[insert "sudden" or "nonsudden" or "both sudden and nonsudden"] accidental occurrences is being demonstrated
through the financial test specified in Subpart H of Parts 264 and 265:

The firm identified above guarantees, through the guarantee specified in Subpart H of Parts 264 and 265,



liability coverage for [insert "sudden" or "nonsudden" or "both sudden and nonsudden"] accidental occurrences at
the following facilities owned or operated by the following: . The firm identified above is [insert one or more: (1)
The direct or higher-tier parent corporation of the owner or operator; (2) owned by the same parent corporation as
the parent corporation of the owner or operator, and receiving the following value in  consideration of this
guarantee ; or (3) engaged in the following substantial business relationship with the owner or operator , and
receiving the following value in consideration of this guarantee ]. [Attach a written description of the business
relationship or a copy of the contract establishing such relationship to this letter.]

[If you are using the financial test to demonstrate coverage of both liability and closure and post-closure
care, fill in the following five paragraphs regarding facilities and associated closure and post-closure cost
estimates. If there are no facilities that belong in a particular paragraph, write "None" in the space indicated. For
each facility, include its DNREC identification number, name, address, and current closure and/or post-closure cost
estimates. Identify each cost estimate as to whether it is for closure or post-closure care.]

1. The firm identified above owns or operates the following facilities for which financial assurance for
closure or post-closure care or liability coverage is demonstrated through the financial test specified in Subpart H of
Parts 264 and 265. The current closure and/or post-closure cost estimate covered by the test are shown for each
facility: .

2. The firm identified above guarantees, through the guarantee specified in Subpart H of Parts 264 and
265, the closure and post-closure care or liability coverage of the following facilities owned or operated by the
guaranteed party. The current cost estimates for closure or post-closure care so guaranteed are shown for each
facility: .

3. In States where DNREC or EPA is not administering the financial requirements of Subpart H of Parts
264 and 265, this firm is demonstrating financial assurance for the closure or post-closure care of the following
facilities through the use of a test equivalent or substantially equivalent to the financial test specified 
in Subpart H of Parts 264 and 265. The current closure or post-closure cost estimates covered by such a test are
shown for each facility: .

4. The firm identified above owns or operates the following hazardous waste management facilities for
which financial assurance for closure or, if a disposal facility, post-closure care, is not demonstrated either to EPA
or a State through the financial test or any other financial assurance mechanisms specified in Subpart H of Parts
264 and 265 or equivalent or substantially equivalent State mechanisms. The current closure and/or post-closure
cost estimates not covered by such financial assurance are shown for each facility: .

5. This firm is the owner or operator or guarantor of the following UIC facilities for which financial
assurance for plugging and abandonment is required under Part 144 and is assured through a financial test. The
current closure cost estimates as required by 40 CFR 144.62 are shown for each facility: .

This firm [insert "is required" or "is not required"] to file a Form 10K with the Securities and Exchange
Commission (SEC) for the latest fiscal year.

The fiscal year of this firm ends on [month, day]. The figures for the following items marked with an asterisk
are derived from this firm's independently audited, year-end financial statements for the latest completed fiscal
year, ended [date].

Part A. Liability Coverage for Accidental Occurrences

[Fill in Alternative I if the criteria of paragraph (f)(1)(i) of §264.147 or §265.147 are used. Fill in Alternative II
if the criteria of paragraph (f)(1)(ii) of §264.147 or §265.147 are used.]

Alternative I



1. Amount of annual aggregate liability coverage to be demonstrated $ .

*2. Current assets $ .

*3. Current liabilities $ .

4. Net working capital (line 2 minus line 3) $ .

*5. Tangible net worth $ .

*6. If less than 90% of assets are located in the U.S., give total U.S. assets $ .

7. Is line 5 at least $10 million? (Yes/No) .

8. Is line 4 at least 6 times line 1? (Yes/No) .

9. Is line 5 at least 6 times line 1? (Yes/No) .

*10. Are at least 90% of assets located in the U.S.? (Yes/No) . If not, complete line 11.

11. Is line 6 at least 6 times line 1? (Yes/No) .

Alternative II

1. Amount of annual aggregate liability coverage to be demonstrated $ .

2. Current bond rating of most recent issuance and name of rating service .

3. Date of issuance of bond .

4. Date of maturity of bond .

*5. Tangible net worth $ .

*6. Total assets in U.S. (required only if less than 90% of assets are located in the U.S.) $ .

7. Is line 5 at least $10 million? (Yes/No) .

8. Is line 5 at least 6 times line 1? .

9. Are at least 90% of assets located in the U.S.? If not, complete line 10. (Yes/No) .

10. Is line 6 at least 6 times line 1? .

[Fill in part B if you are using the financial test to demonstrate assurance of both liability coverage and
closure or post-closure care.]

Part B. Closure or Post-Closure Care and Liability Coverage
[Fill in Alternative I if the criteria of paragraphs (f)(1)(i) of §264.143 or §264.145 and (f)(1)(i) of §264.147

are used or if the criteria of paragraphs (e)(1)(i) of §265.143 or §265.145 and (f)(1)(i) of §265.147 are used. Fill in
Alternative II if the criteria of paragraphs (f)(1)(ii) of §264.143 or §264.145 and (f)(1)(ii) of §264.147 are used or if
the criteria of paragraphs (e)(1)(i) of §265.143 or §265.145 and (f)(1)(ii) of §265.147 are used.]

Alternative I



1. Sum of current closure and post-closure cost estimates (total of all cost estimates listed above) $

2. Amount of annual aggregate liability coverage to be demonstrated $

3. Sum of lines 1 and 2 $

*4. Total liabilities (if any portion of your closure or post-closure cost estimates is included in your total
liabilities, you may deduct that portion from this line and add that amount to lines 5 and 6) $

*5. Tangible net worth $

*6. Net worth $

*7. Current assets $

*8. Current liabilities $

9. Net working capital (line 7 minus line 8) $

10. The sum of net income plus depreciation, depletion, and amortization $

*11. Total assets in U.S. (required only if less than 90% of assets are located in the U.S.) $

12. Is line 5 at least $10 million? (Yes/No)

13. Is line 5 at least 6 times line 3? (Yes/No)

14. Is line 9 at least 6 times line 3? (Yes/No)

*15. Are at least 90% of assets located in the U.S.? (Yes/No) If not, complete line 16.

16. Is line 11 at least 6 times line 3? (Yes/No)

17. Is line 4 divided by line 6 less than 2.0? (Yes/No)

18. Is line 10 divided by line 4 greater than 0.1? (Yes/No)

19. Is line 7 divided by line 8 greater than 1.5? (Yes/No)

Alternative II

1. Sum of current closure and post-closure cost estimates (total of all cost estimates listed above) $

2. Amount of annual aggregate liability coverage to be demonstrated $

3. Sum of lines 1 and 2 $

4. Current bond rating of most recent issuance and name of rating service 

5. Date of issuance of bond 

6. Date of maturity of bond 



*7. Tangible net worth (if any portion of the closure or post-closure cost estimates is included in "total
liabilities" on your financial statements you may add that portion to this line) $

*8. Total assets in the U.S. (required only if less than 90% of assets are located in the U.S.) $

9. Is line 7 at least $10 million? (Yes/No)

10. Is line 7 at least 6 times line 3? (Yes/No)

*11. Are at least 90% of assets located in the U.S.? (Yes/No) If not complete line 12.

12. Is line 8 at least 6 times line 3? (Yes/No)

I hereby certify that the wording of this letter is identical to the wording specified in 264.151(g) as such
regulations were constituted on the date shown immediately below.

[Signature]

[Name]

[Title]

[Date]

(h)(1) A corporate guarantee, as specified in §264.143(f) or §264.145(f), or §265.143(e) or §265.145(e) of
these regulations, must be worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

CORPORATE GUARANTEE FOR CLOSURE OR POST-CLOSURE CARE

Guarantee made this [date] by [name of guaranteeing entity], a business corporation organized under the
laws of the State of Delaware, herein referred to as guarantor, to the Department of Natural Resources and
Environmental Control, an agency of the State of Delaware, obligee. This guarantee is made on behalf of the
[owner or operator] of [business address], which is [one of the following: "our subsidiary"; "a subsidiary of [name
and address of common parent corporation], of which guarantor is a subsidiary"; or "an entity with which guarantor
has a substantial business relationship, as defined in [either 264.141(h) or 265.141(h)]" to the Delaware
Department of Natural Resources and Environmental Control.

Recitals

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with the reporting
requirements for guarantors as specified in 264.143(f), 264.145(f), 265.143(e), and 265.145(e).

2. [Owner or operator] owns or operates the following hazardous waste management facility(ies) covered
by this guarantee: [List for each facility: DNREC identification number, name, and address. Indicate for each
whether guarantee is for closure, post-closure care, or both.]

3. "Closure plans" and "post-closure plans" as used below refer to the plans maintained as required by
Subpart G of Parts 264 and 265 for the closure and post-closure care of facilities as identified above.

4. For value received from [owner or operator], guarantor guarantees to DNREC that in the event that
[owner or operator] fails to perform [insert "closure," "post-closure care" or "closure and post-closure care"] of the
above facility(ies) in accordance with the closure or post-closure plans and other permit or interim status
requirements whenever required to do so, the guarantor shall do so or establish a trust fund as specified in Subpart



H of Part 264 or 265, as applicable, in the name of [owner or operator] in the amount of the current closure or post-
closure cost estimates as specified in Subpart H of Parts 264 and 265.

5. Guarantor agrees that if, at the end of any fiscal year before termination of this guarantee, the guarantor
fails to meet the financial test criteria, guarantor shall send within 90 days, by certified mail, notice to the DNREC
Secretary and to [owner or operator] that he intends to provide alternate financial assurance as specified in
Subpart H of Part 264 or 265, as applicable, in the name of [owner or operator]. Within 120 days after the end of
such fiscal year, the guarantor shall establish such financial assurance unless [owner or operator] has done so.

6. The guarantor agrees to notify the Secretary by certified mail, of a voluntary or involuntary proceeding
under Title 11 (Bankruptcy), U.S. Code, naming guarantor as debtor, within 10 days after commencement of the
proceeding.

7. Guarantor agrees that within 30 days after being notified by Secretary of a determination that guarantor
no longer meets the financial test criteria or that he is disallowed from continuing as a guarantor of closure or post-
closure care, he shall establish alternate financial assurance as specified in Subpart H of Part 264 or 265, as
applicable, in the name of [owner or operator] unless [owner or operator] has done so.

8. Guarantor agrees to remain bound under this guarantee notwithstanding any or all of the following:
amendment or modification of the closure or post-closure plan, amendment or modification of the permit, the
extension or reduction of the time of performance of closure or post-closure, or any other modification or alteration
of an obligation of the owner or operator pursuant to Part 264 or 265.

9. Guarantor agrees to remain bound under this guarantee for as long as [owner or operator] must comply
with the applicable financial assurance requirements of Subpart H of Parts 264 and 265 for the above-listed
facilities, except as provided in paragraph 10 of this agreement.

10. [Insert the following language if the guarantor is (a) a direct or higher-tier corporate parent, or (b) a firm
whose parent corporation is also the parent corporation of the owner or operator]:

Guarantor may terminate this guarantee by sending notice by certified mail to DNREC and to [owner or
operator], provided that this guarantee may not be terminated unless and until [the owner or operator] obtains, and
the DNREC Secretary approve(s), alternate closure and/or post-closure care coverage complying with 264.143,
264.145, 265.143, and/or 265.145.

[Insert the following language if the guarantor is a firm qualifying as a guarantor due to its "substantial
business relationship" with its owner or operator]

Guarantor may terminate this guarantee 120 days following the receipt of notification, through certified
mail, by the DNREC Secretary and by [the owner or operator].

11. Guarantor agrees that if [owner or operator] fails to provide alternate financial assurance as specified in
Subpart H of Part 264 or 265, as applicable, and obtain written approval of such assurance from the Secretary
within 90 days after a notice of cancellation by the guarantor is received by the Secretary from guarantor, guarantor
shall provide such alternate financial assurance in the name of [owner or operator].

12. Guarantor expressly waives notice of acceptance of this guarantee by the DNREC Secretary or by
[owner or operator]. Guarantor also expressly waives notice of amendments or modifications of the closure and/or
post-closure plan and of amendments or modifications of the facility permit(s).

I hereby certify that the wording of this guarantee is identical to the wording specified in 264.151(h) as such
regulations were constituted on the date first above written.

Effective date:



[Name of guarantor]

[Authorized signature for guarantor]

[Name of person signing]

[Title of person signing]

Signature of witness or notary:

(2) A guarantee, as specified in §264.147(g) or §265.147(g) of these regulations, must be worded as
follows, except that instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

GUARANTEE FOR LIABILITY COVERAGE

Guarantee made this [date] by [name of guaranteeing entity], a business corporation organized under the
laws of the State of Delaware; if incorporated outside the United States insert the name of the country in which
incorporated, the principal place of business within the United States, and the name and address of the registered
agent in the State of the principal place of business], herein referred to as guarantor. This guarantee is made on
behalf of [owner or operator] of [business address], which is one of the following: "our subsidiary;" "a subsidiary of
[name and address of common parent corporation], of which guarantor is a subsidiary;" or "an entity with which
guarantor has a substantial business relationship, as defined in [either 264.141(h) or 265.141(h)]", to any and all
third parties who have sustained or may sustain bodily injury or property damage caused by [sudden and/or
nonsudden] accidental occurrences arising from operation of the facility(ies) covered by this guarantee.

Recitals

1. Guarantor meets or exceeds the financial test criteria and agrees to comply with the reporting
requirements for guarantors as specified in 264.147(g) and 265.147(g).

2. [Owner or operator] owns or operates the following hazardous waste management facility(ies) covered
by this guarantee: [List for each facility: DNREC identification number, name, and address; and if guarantor is
incorporated outside the United States list the name and address of the guarantor's registered agent in each State.]
This corporate guarantee satisfies RCRA third-party liability requirements for [insert "sudden" or "nonsudden" or
"both sudden and nonsudden"] accidental occurrences in above-named owner or operator facilities for coverage in
the amount of [insert dollar amount] for each occurrence and [insert dollar amount] annual aggregate.

3. For value received from [owner or operator], guarantor guarantees to any and all third parties who have
sustained or may sustain bodily injury or property damage caused by [sudden and/or nonsudden] accidental
occurrences arising from operations of the facility(ies) covered by this guarantee that in the event that [owner or
operator] fails to satisfy a judgment or award based on a determination of liability for bodily injury or property
damage to third parties caused by [sudden and/or nonsudden] accidental occurrences, arising from the operation
of the above-named facilities, or fails to pay an amount agreed to in settlement of a claim arising from or alleged to
arise from such injury or damage, the guarantor will satisfy such judgment(s), award(s) or settlement agreement(s)
up to the limits of coverage identified above.

4. Such obligation does not apply to any of the following:

(a) Bodily injury or property damage for which [insert owner or operator] is obligated to pay
damages by reason of the assumption of liability in a contract or agreement. This exclusion does not apply to
liability for damages that [insert owner or operator] would be obligated to pay in the absence of the contract or
agreement.



(b) Any obligation of [insert owner or operator] under a workers' compensation, disability benefits,
or unemployment compensation law or any similar law.

(c) Bodily injury to:

(1) An employee of [insert owner or operator] arising from, and in the course of,
employment by [insert owner or operator]; or

(2) The spouse, child, parent, brother, or sister of that employee as a consequence of, or
arising from, and in the course of employment by [insert owner or operator]. This exclusion applies:

(A) Whether [insert owner or operator] may be liable as an employer or in any
other capacity; and

(B) To any obligation to share damages with or repay another person who must
pay damages because of the injury to persons identified in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the ownership, maintenance, use, or
entrustment to others of any aircraft, motor vehicle or watercraft.

(e) Property damage to:

(1) Any property owned, rented, or occupied by [insert owner or operator];

    (2) Premises that are sold, given away or abandoned by [insert owner or operator] if the
property damage arises out of any part of those premises;

(3) Property loaned to [insert owner or operator];

(4) Personal property in the care, custody or control of [insert owner or operator];

(5) That particular part of real property on which [insert owner or operator] or any
contractors or subcontractors working directly or indirectly on behalf of [insert owner or operator] are performing
operations, if the property damage arises out of these operations.

5. Guarantor agrees that if, at the end of any fiscal year before termination of this guarantee, the guarantor
fails to meet the financial test criteria, guarantor shall send within 90 days, by certified mail, notice to the DNREC
Secretary and to [owner or operator] that he intends to provide alternate liability coverage as specified in 264.147
and 265.147, as applicable, in the name of [owner or operator]. Within 120 days after the end of such fiscal year,
the guarantor shall establish such liability coverage unless [owner or operator] has done so.

6. The guarantor agrees to notify the DNREC Secretary by certified mail of a voluntary or involuntary
proceeding under title 11 (Bankruptcy), U.S. Code, naming guarantor as debtor, within 10 days after
commencement of the proceeding.

7. Guarantor agrees that within 30 days after being notified by the DNREC Secretary of a determination
that guarantor no longer meets the financial test criteria or that he is disallowed from continuing as a guarantor, he
shall establish alternate liability coverage as specified in 264.147 or 265.147 in the name of [owner or operator],
unless [owner or operator] has done so.

8. Guarantor reserves the right to modify this agreement to take into account amendment or modification of
the liability requirements set by 264.147 and 265.147, provided that such modification shall become effective only
if the Secretary does not disapprove the modification within 30 days of receipt of notification of the modification.



9. Guarantor agrees to remain bound under this guarantee for so long as [owner or operator] must comply
with the applicable requirements of 264.147 and 265.147 for the above-listed facility(ies), except as provided in
paragraph 10 of this agreement.

10. [Insert the following language if the guarantor is (a) a direct or higher-tier corporate parent, or (b) a firm
whose parent corporation is also the parent corporation of the owner or operator]:

Guarantor may terminate this guarantee by sending notice by certified mail to the DNREC Secretary and to
[owner or operator], provided that this guarantee may not be terminated unless and until [the owner or operator]
obtains, and the Secretary approve(s), alternate liability coverage complying with 264.147 and/or 265.147.

[Insert the following language if the guarantor is a firm qualifying as a guarantor due to its "substantial
business relationship" with the owner or operator]:

Guarantor may terminate this guarantee 120 days following receipt of notification, through certified mail, by
the DNREC Secretary and by [the owner or operator].

11. Guarantor hereby expressly waives notice of acceptance of this guarantee by any party.

12. Guarantor agrees that this guarantee is in addition to and does not affect any other responsibility or
liability of the guarantor with respect to the covered facilities.

13. The Guarantor shall satisfy a third-party liability claim only on receipt of one of the following
documents:

(a) Certification from the Principal and the third-party claimant(s) that the liability claim should be
paid. The certification must be worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties [insert Principal] and [insert name and address of third-party claimant(s)],
hereby certify that the claim of bodily injury and/or property damage caused by a [sudden or nonsudden] accidental
occurrence arising from operating [Principal's hazardous waste treatment, storage, or disposal facility] should be
paid in the amount of $

[Signatures]

Principal

(Notary) Date

[Signatures]

Claimant(s)

(Notary) Date

(b) A valid final court order establishing a judgment against the Principal for bodily injury or
property damage caused by sudden or nonsudden accidental occurrences arising from the operation of the
Principal's facility or group of facilities.

14. In the event of combination of this guarantee with another mechanism to meet liability requirements,



this guarantee will be considered [insert "primary" or "excess"] coverage.

I hereby certify that the wording of the guarantee is identical to the wording specified in 264.151(h)(2) as
such regulations were constituted on the date shown immediately below.

Effective date: 

[Name of guarantor] 

[Authorized signature for guarantor] 

[Name of person signing] 

[Title of person signing] 

Signature of witness of notary: 

(i) A hazardous waste facility liability endorsement as required in §§264.147 or 265.147 must be worded as
follows, except that instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

HAZARDOUS WASTE FACILITY LIABILITY ENDORSEMENT

1.  This endorsement certifies that the policy to which the endorsement is attached provides
liability insurance covering bodily injury and property damage in connection with the insured's obligation to
demonstrate financial responsibility under §§264.147 or 265.147.  The coverage applies at [list EPA Identification
Number, name, and  address for each facility] for [insert "sudden accidental occurrences", "nonsudden
accidental occurrences," or "sudden and non sudden accidental occurrences"; if coverage is for multiple
facilities and the coverage is different for different facilities, indicate which facilities are insured for sudden
accidental occurrences, which are insured for nonsudden accidental occurrences, and which are insured for both].
The limits of liability are [insert the dollar amount of the "each occurrence" and "annual aggregate" limits of the
Insurer's liability], exclusive of legal defense costs.

2. The insurance afforded with respect to such occurrences is subject to all of the terms and
conditions of the policy; provided, however, that any provisions of the policy inconsistent with Subsections (a)
through (e) of this Paragraph 2 are hereby amended to conform with Subsections (a) through (e):

(a) Bankruptcy or insolvency of the insured shall not relieve the Insurer of its obligations
under the policy to which this endorsement is attached.

(b) The Insurer is liable for the payment of amounts within any deductible applicable to the
policy, with a right of reimbursement by the insured for any such payment made by the Insurer. This provision does
not apply with respect to that amount of any deductible for which coverage is demonstrated as specified in
§§264.147(f) or 265.147(f).

(c) Whenever requested by a DNREC Secretary, the Insurer agrees to furnish to the
DNREC Secretary a signed duplicate original of the policy and all endorsements.

(d) Cancellation of this endorsement, whether by the Insurer, the insured, a parent
corporation providing insurance coverage for its subsidiary, or by a firm having an insurable interest in and
obtaining liability insurance on behalf of the owner or operator of the hazardous waste management facility, will be
effective only upon written notice and only after the expiration of sixty (60) days after a copy of such written notice
is received by the DNREC Secretary.

(e) Any other termination of this endorsement will be effective only upon written notice and
only after the expiration of thirty (30) days after a copy of such written notice is received by the DNREC Secretary. 

Attached to and forming part of policy No.____ issued by [name of Insurer], herein called the Insurer, of [address of
Insurer] to [name of insured] of [address] this___ day of___, 19__.  The effective date of said policy is _____ day of
___, 19___.



I hereby certify that the wording of this endorsement is identical to the wording specified in §264.151(i) as
such regulation was constituted on the date first above written, and that the Insurer is licensed to transact the
business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more States.

[Signature of Authorized Representative of Insurer]
[Type name]
[Title], Authorized Representative of [name of Insurer]
[Address of Representative]

(j) A certificate of liability insurance as required in §264.147 or §265.147 must be worded as follows,
except that the instructions in brackets are to be replaced with the relevant information and the brackets deleted:

HAZARDOUS WASTE FACILITY CERTIFICATE OF LIABILITY INSURANCE 

1.  [Name of Insurer], (the "Insurer"), of [address of Insurer] hereby certifies that it has issued liability
insurance covering bodily injury and property damage to [name of insured], (the "insured"), of [address of insured]
in connection with the insured's obligation to demonstrate financial responsibility under §§264.147 or 265.147. The
coverage applies at [list EPA Identification Number, name, and address for each facility] for [insert "sudden
accidental occurrences", "nonsudden accidental occurrences", or "sudden and nonsudden accidental
occurrences"; if coverage is for multiple facilities and the coverage is different for different facilities, indicate which
facilities are insured for sudden accidental occurrences, which are insured for nonsudden accidental occurrences,
and which are insured for both]. The limits of liability are [insert the dollar amount of the "each occurrence" and
"annual aggregate" limits of the Insurer's liability], exclusive of 
legal defense costs. The coverage is provided under policy number---, issued on [date]. The effective date of said
policy is [date].

2. The Insurer further certifies the following with respect to the insurance described in Paragraph 1:
(a) Bankruptcy or insolvency of the insured shall not relieve the Insurer of its obligations under the

policy.
(b) The Insurer is liable for the payment of amounts within any deductible applicable to the policy,

with a right of reimbursement by the insured for any such payment made by the Insurer. This provision does not
apply with respect to that amount of any deductible for which coverage is demonstrated as specified in
§§264.147(f) or 265.147(f).

(c) Whenever requested by the Secretary of the Department of Natural Resources and
Environmental Control, an agency of the State of Delaware, the Insurer agrees to furnish to the Secretary a signed
duplicate original of the policy and all endorsements.

(d) Cancellation of the insurance, whether by the insurer, the insured, a parent corporation
providing insurance coverage for its subsidiary, or by a firm having an insurable interest in and obtaining liability
insurance on behalf of the owner or operator of the hazardous waste management facility, will be effective only
upon written notice and only after the expiration of sixty (60) days after a copy of such written notice is received by
the DNREC Secretary.

(e) Any other termination of the insurance will be effective only upon written notice and only after
the expiration of thirty (30) days after a copy of such written notice is received by the Secretary of DNREC.

I hereby certify that the wording of this endorsement is identical to the wording specified in §264.151(j) as
such regulation was constituted on the date first above written, and that the Insurer is licensed to transact the
business of insurance, or eligible to provide insurance as an excess or surplus lines insurer, in one or more States.

[Signature of authorized representative of Insurer]
[Type name]
[Title], Authorized Representative of [name of Insurer]
[Address of Representative]

(k) A letter of credit, as specified in §264.147(h) or 265.147(h) of these regulations, must be worded as



follows, except that instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

IRREVOCABLE STANDBY LETTER OF CREDIT

Name and Address of Issuing Institution 
Secretary 
Delaware Department of Natural Resources and Environmental Control
89 Kings Highway
Dover, Delaware  19901

Dear Sir or Madam: We hereby establish our Irrevocable Standby Letter of Credit No.  in the favor of
["any and all third-party liability claimants" or insert name of trustee of the standby trust fund], at the request and for
the account of [owner or operator's name and address] for third-party liability awards or settlements up to [in words]
U.S. dollars $  per occurrence and the annual aggregate amount of [in words] U.S. dollars $ , for sudden
accidental occurrences and/or for third-party liability awards or settlements up to the amount of [in words] U.S.
dollars $  per occurrence, and the annual aggregate amount of [in words] U.S. dollars $ , for nonsudden
accidental occurrences available upon presentation of a sight draft bearing reference to this letter of credit No. ,
and [insert the following language if the letter of credit is being used without a standby trust fund:] "(1) a signed
certificate reading as follows:

CERTIFICATE OF VALID CLAIM

The undersigned, as parties [insert principal] and [insert name and address of third party claimant(s)],
hereby certify that the claim of bodily injury and/or property damage caused by a [sudden or nonsudden] accidental
occurrence arising from operations of [principal's] hazardous waste treatment, storage, or disposal facility should
be paid in the amount of $[ ]. We hereby certify that the claim does not apply to any of the following:

(a) Bodily injury or property damage for which [insert principal] is obligated to pay damages by
reason of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for
damages that [insert principal] would be obligated to pay in the absence of the contract or agreement.

(b) Any obligation of [insert principal] under a workers' compensation, disability benefits, or
unemployment compensation law or any similar law.

(c) Bodily injury to:
 (1) An employee of [insert principal] arising from, and in the course of, employment by

[insert principal]; or
 (2) The spouse, child, parent, brother or sister of that employee as a consequence of, or

arising from, and in the course of employment by [insert principal].

This exclusion applies:

  (A) Whether [insert principal] may be liable as an employer or in any other
capacity; and

  (B) To any obligation to share damages with or repay another person who must
pay damages because of the injury to persons identified in paragraphs (1) and (2).

(d) Bodily injury or property damage arising out of the ownership, maintenance, use, or
entrustment to others of any aircraft, motor vehicle or watercraft.

(e) Property damage to:
 (1) Any property owned, rented, or occupied by [insert principal];
 (2) Premises that are sold, given away or abandoned by [insert principal] if the property

damage arises out of any part of those premises;
 (3) Property loaned to [insert principal];
 (4) Personal property in the care, custody or control of [insert principal];



 (5) That particular part of real property on which [insert principal] or any contractors or
subcontractors working directly or indirectly on behalf of [insert principal] are performing operations, if the property
damage arises out of these operations.

[Signatures]

Grantor

[Signatures]

Claimant(s)

or (2) a valid final court order establishing a judgment against the Grantor for bodily injury or property
damage caused by sudden or nonsudden accidental occurrences arising from the operation of the Grantor's facility
or group of facilities.

This letter of credit is effective as of [date] and shall expire on [date at least one year later], but such
expiration date shall be automatically extended for a period of [at least one year] on [date] and on each successive
expiration date, unless, at least 120 days before the current expiration date, we notify you, the DNREC Secretary,
and [owner's or operator's name] by certified mail that we have decided not to extend this letter of credit beyond the
current expiration date.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit, we shall
duly honor such draft upon presentation to us.

[Insert the following language if a standby trust fund is not being used: "In the event that this letter of credit
is used in combination with another mechanism for liability coverage, this letter of credit shall be considered [insert
"primary" or "excess" coverage]."]

We certify that the wording of this letter of credit is identical to the wording specified in 264.151(k) as such
regulations were constituted on the date shown immediately below. [Signature(s) and title(s) of official(s) of issuing
institution] [Date].

This credit is subject to [insert "the most recent edition of the Uniform Customs and Practice for
Documentary Credits, published and copyrighted by the International Chamber of Commerce," or "the Uniform
Commercial Code"].

(l) A surety bond, as specified in §264.147(i) or §265.147(i) of these regulations, must be worded as
follows, except that instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

PAYMENT BOND

Surety Bond No. [Insert number]

Parties [Insert name and address of owner or operator], Principal, incorporated in [Insert State of
incorporation] of [Insert city and State of principal place of business] and [Insert name and address of surety
company(ies)], Surety Company(ies), of [Insert surety(ies) place of business].

DNREC identification number, name, and address for each facility guaranteed by this bond: 



Purpose: This is an agreement between the Surety(ies) and the Principal under which the Surety(ies), its
(their) successors and assignees, agree to be responsible for the payment of claims against the Principal for bodily
injury and/or property damage to third parties caused by ["sudden" and/or "nonsudden"] accidental occurrences
arising from operations of the facility or group of facilities in the sums prescribed herein; subject to the governing
provisions and the following conditions.

Governing Provisions:

  (1) Section 3004 of the Resource Conservation and Recovery Act of 1976, as amended.
 (2) Rules and regulations of the U.S. Environmental Protection Agency (EPA), particularly 40 CFR

["§264.147" or "§265.147"] (if applicable).
 (3) Rules and regulations of 7 Del.C., Chapter 63, and the Delaware Regulations Governing Hazardous

Waste, particularly ["§264.147" or "§265.147"].

Conditions:

(1) The Principal is subject to the applicable governing provisions that require the Principal to have and
maintain liability coverage for bodily injury and property damage to third parties caused by ["sudden" and/or 
"nonsudden"] accidental occurrences arising from operations of the facility or group of facilities. Such obligation
does not apply to any of the following:

 (a) Bodily injury or property damage for which [insert principal] is obligated to pay damages by
reason of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for
damages that [insert principal] would be obligated to pay in the absence of the contract or agreement.

 (b) Any obligation of [insert principal] under a workers' compensation, disability benefits, or
unemployment compensation law or similar law.

 (c) Bodily injury to:
(1) An employee of [insert principal] arising from, and in the course of, employment by

[insert principal]; or
(2) The spouse, child, parent, brother or sister of that employee as a consequence of, or

arising from, and in the course of employment by [insert principal]. This exclusion applies:
  (A) Whether [insert principal] may be liable as an employer or in any other

capacity; and
  (B) To any obligation to share damages with or repay another person who must

pay damages because of the injury to persons identified in paragraphs (1) and (2).
 (d) Bodily injury or property damage arising out of the ownership, maintenance, use, or

entrustment to others of any aircraft, motor vehicle or watercraft.
 (e) Property damage to:

(1) Any property owned, rented, or occupied by [insert principal];
(2) Premises that are sold, given away or abandoned by [insert principal] if the property

damage arises out of any part of those premises;
(3) Property loaned to [insert principal];
(4) Personal property in the care, custody or control of [insert principal];
(5) That particular part of real property on which [insert principal] or any contractors or

subcontractors working directly or indirectly on behalf of [insert principal] are performing operations, if the property
damage arises out of these operations.

Sudden accidental occurrences Nonsudden accidental occur-
rences

Penal Sum Per Occurrence [insert amount] [insert amount]

Annual Aggregate [insert amount] [insert amount]



(2) This bond assures that the Principal will satisfy valid third party liability claims, as described in condition
1.

(3) If the Principal fails to satisfy a valid third party liability claim, as described above, the Surety(ies)
becomes liable on this bond obligation.

(4) The Surety(ies) shall satisfy a third party liability claim only upon the receipt of one of the following
documents:

(a) Certification from the Principal and the third party claimant(s) that the liability claim should be
paid. The certification must be worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties [insert name of Principal] and [insert name and address of third party
claimant(s)], hereby certify that the claim of bodily injury and/or property damage caused by a [sudden or
nonsudden] accidental occurrence arising from operating [Principal's] hazardous waste treatment, storage, or
disposal facility should be paid in the amount of $[ ].

[Signature]

Principal

[Notary] Date

[Signature(s)]

Claimant(s)

[Notary] Date

or (b) A valid final court order establishing a judgment against the Principal for bodily injury or property
damage caused by sudden or nonsudden accidental occurrences arising from the operation of the Principal's
facility or group of facilities.

(5) In the event of combination of this bond with another mechanism for liability coverage, this bond will be
considered [insert "primary" or "excess"] coverage.

(6) The liability of the Surety(ies) shall not be discharged by any payment or succession of payments
hereunder, unless and until such payment or payments shall amount in the aggregate to the penal sum of the bond.
In no event shall the obligation of the Surety(ies) hereunder exceed the amount of said annual aggregate penal
sum, provided that the Surety(ies) furnish(es) notice to the DNREC Secretary forthwith of all claims filed and
payments made by the Surety(ies) under this bond.

(7) The Surety(ies) may cancel the bond by sending notice of cancellation by certified mail to the Principal
and the DNREC Secretary, provided, however, that cancellation shall not occur during the 120 days beginning on
the date of receipt of the notice of cancellation by the Principal and the Secretary, as evidenced by the return
receipt.

(8) The Principal may terminate this bond by sending written notice to the Surety(ies) and to the DNREC
Secretary.

(9) The Surety(ies) hereby waive(s) notification of amendments to applicable laws, statutes, rules and
regulations and agree(s) that no such amendment shall in any way alleviate its (their) obligation on this bond.

(10) This bond is effective from [insert date] (12:01 a.m., standard time, at the address of the Principal as
stated herein) and shall continue in force until terminated as described above.

In Witness Whereof, the Principal and Surety(ies) have executed this Bond and have affixed their seals on
the date set forth above.



The persons whose signatures appear below hereby certify that they are authorized to execute this surety
bond on behalf of the Principal and Surety(ies) and that the wording of this surety bond is identical to the wording
specified in §264.151(l), as such regulations were constituted on the date this bond was executed.

PRINCIPAL

[Signature(s)]

[Name(s)]

[Title(s)]

[Corporate Seal]

CORPORATE SURETY[IES]

[Name and address]

State of incorporation: 

Liability Limit: $ 

[Signature(s)]

[Name(s) and title(s)]

[Corporate seal]

[For every co-surety, provide signature(s), corporate seal, and other information in the same manner as for Surety
above.]

Bond premium: $ 

(m)(1) A trust agreement, as specified in §264.147(j) or §265.147(j) of these regulations, must be worded
as follows, except that instructions in brackets are to be replaced with the relevant information and the brackets
deleted:

TRUST AGREEMENT

Trust Agreement, the "Agreement," entered into as of [date] by and between [name of the owner or
operator] a [name of State] [insert "corporation," "partnership," "association," or "proprietorship"], the "Grantor," and
[name of corporate trustee], [insert, "incorporated in the State of " or "a national bank"], the "trustee."

Whereas, the Department of Natural Resources and Environmental Control, an agency of the State of
Delaware, has established certain regulations applicable to the Grantor, requiring that an owner or operator of a
hazardous waste management facility or group of facilities must demonstrate financial responsibility for bodily
injury and property damage to third parties caused by sudden accidental and/or nonsudden accidental occurrences
arising from operations of the facility or group of facilities.

Whereas, the Grantor has elected to establish a trust to assure all or part of such financial responsibility for
the facilities identified herein.

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to be the trustee
under this agreement, and the Trustee is willing to act as trustee.



Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor" means the owner or operator who enters into this Agreement and any successors
or assigns of the Grantor.

(b) The term "Trustee" means the Trustee who enters into this Agreement and any successor Trustee.
Section 2. Identification of Facilities. This agreement pertains to the facilities identified on attached

schedule A [on schedule A, for each facility list the DNREC identification number, name, and address of the
facility(ies) and the amount of liability coverage, or portions thereof, if more than one instrument affords combined
coverage as demonstrated by this Agreement].

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a trust fund, hereinafter
the "Fund," for the benefit of any and all third parties injured or damaged by [sudden and/or nonsudden] accidental
occurrences arising from operation of the facility(ies) covered by this guarantee, in the amounts of  [up to $1
million] per occurrence and  [up to $2 million] annual aggregate for sudden accidental occurrences and  [up
to $3 million] per occurrence and  [up to $6 million] annual aggregate for nonsudden occurrences, except that
the Fund is not established for the benefit of third parties for the following:

(a) Bodily injury or property damage for which [insert Grantor] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages that [insert
Grantor] would be obligated to pay in the absence of the contract or agreement.

(b) Any obligation of [insert Grantor] under a workers' compensation, disability benefits, or unemployment
compensation law or any similar law.

(c) Bodily injury to:
 (1) An employee of [insert Grantor] arising from, and in the course of, employment by [insert

Grantor]; or
 (2) The spouse, child, parent, brother or sister of that employee as a consequence of, or arising

from, and in the course of employment by [insert Grantor].

This exclusion applies:

  (A) Whether [insert Grantor] may be liable as an employer or in any other capacity; and
  (B) To any obligation to share damages with or repay another person who must pay

damages because of the injury to persons identified in paragraphs (1) and (2).
(d) Bodily injury or property damage arising out of the ownership, maintenance, use, or entrustment to

others of any aircraft, motor vehicle or watercraft.
(e) Property damage to:
 (1) Any property owned, rented, or occupied by [insert Grantor];
 (2) Premises that are sold, given away or abandoned by [insert Grantor] if the property damage

arises out of any part of those premises;
 (3) Property loaned to [insert Grantor];
 (4) Personal property in the care, custody or control of [insert Grantor];
 (5) That particular part of real property on which [insert Grantor] or any contractors or

subcontractors working directly or indirectly on behalf of [insert Grantor] are performing operations, if the property
damage arises out of these operations.

In the event of combination with another mechanism for liability coverage, the fund shall be considered
[insert "primary" or "excess"] coverage.

The Fund is established initially as consisting of the property, which is acceptable to the Trustee, described
in Schedule B attached hereto. Such property and any other property subsequently transferred to the Trustee is
referred to as the Fund, together with all earnings and profits thereon, less any payments or distributions made by
the Trustee pursuant to this Agreement. The Fund shall be held by the Trustee, IN TRUST, as hereinafter provided.
The Trustee shall not be responsible nor shall it undertake any responsibility for the amount or adequacy of, nor



any duty to collect from the Grantor, any payments necessary to discharge any liabilities of the Grantor established
by DNREC.

Section 4. Payment for Bodily Injury or Property Damage. The Trustee shall satisfy a third party liability
claim by making payments from the Fund only upon receipt of one of the following documents;

(a) Certification from the Grantor and the third party claimant(s) that the liability claim should be paid. The
certification must be worded as follows, except that instructions in brackets are to be replaced with the relevant
information and the brackets deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties [insert Grantor] and [insert name and address of third party claimant(s)],
hereby certify that the claim of bodily injury and/or property damage caused by a [sudden or nonsudden] accidental
occurrence arising from operating [Grantor's] hazardous waste treatment, storage, or disposal facility should be
paid in the amount of $[ ].

[Signatures]

Grantor

[Signatures]

Claimant(s)

(b) A valid final court order establishing a judgment against the Grantor for bodily injury or property
damage caused by sudden or nonsudden accidental occurrences arising from the operation of the Grantor's facility
or group of facilities.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund shall consist of
cash or securities acceptable to the Trustee.

Section 6. Trustee Management. The Trustee shall invest and reinvest the principal and income, in
accordance with general investment policies and guidelines which the Grantor may communicate in writing to the
Trustee from time to time, subject, however, to the provisions of this section. In investing, reinvesting, exchanging,
selling, and managing the Fund, the Trustee shall discharge his duties with respect to the trust fund solely in the
interest of the beneficiary and with the care, skill, prudence, and diligence under the circumstance then prevailing
which persons of prudence, acting in a like capacity and familiar with such matters, would use in the conduct of an
enterprise of a like character and with like aims; except that:

(i) Securities or other obligations of the Grantor, or any other owner or operator of the facilities, or
any of their affiliates as defined in the Investment Company Act of 1940, as amended, 15 U.S.C. 80a-2.(a), shall
not be acquired or held unless they are securities or other obligations of the Federal or a State government;

(ii) The Trustee is authorized to invest the Fund in time or demand deposits of the Trustee, to the
extent insured by an agency of the Federal or State government; and

(iii) The Trustee is authorized to hold cash awaiting investment or distribution uninvested for a
reasonable time and without liability for the payment of interest thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets of the Fund to any common commingled, or
collective trust fund created by the Trustee in which the fund is eligible to participate, subject to all of the provisions
thereof, to be commingled with the assets of other trusts participating therein; and



(b) To purchase shares in any investment company registered under the Investment Company Act of 1940,
15 U.S.C. 81a-1 et seq., including one which may be created, managed, underwritten, or to which investment
advice is rendered or the shares of which are sold by the Trustee. The Trustee may vote such shares in its
discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and discretions conferred
upon the Trustee by the other provisions of this Agreement or by law, the Trustee is expressly authorized and
empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by it, by public or private
sale. No person dealing with the Trustee shall be bound to see to the application of the purchase money or to
inquire into the validity or expediency of any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and
any and all other instruments that may be necessary or appropriate to carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name or in the name of a nominee and to hold any
security in bearer form or in book entry, or to combine certificates representing such securities with certificates  of
the same issue held  by the Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository depositary even though, when so deposited, such securities may be
merged and held in bulk in the name of the nominee of such depository depositary with other securities deposited
therein by another person, or to deposit or arrange for the deposit of any securities issued by the United States
Government, or any agency or instrumentality thereof, with a Federal Reserve bank, but the books and records of
the Trustee shall at all times show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates issued
by the Trustee, in its separate corporate capacity, or in any other banking institution affiliated with the Trustee, to
the extent insured by an agency of the Federal or State government; and

(e) To compromise or otherwise adjust all claims in favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied against or in respect
of the Fund and all brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses
incurred by the Trustee in connection with the administration of this Trust, including fees for legal services rendered
to the Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor, and all other proper
charges and disbursements of the Trustee shall be paid from the Fund.

Section 10. Annual Valuations. The Trustee shall annually, at least 30 days prior to the anniversary date of
establishment of the Fund, furnish to the Grantor and to the DNREC Secretary a statement confirming the value of
the Trust. Any securities in the Fund shall be valued at market value as of no more than 60 days prior to the
anniversary date of establishment of the Fund. The failure of the Grantor to object in writing to the Trustee within 90
days after the statement has been furnished to the Grantor and the DNREC Secretary shall constitute a
conclusively binding assent by the Grantor barring the Grantor from asserting any claim or liability against the
Trustee with respect to matters disclosed in the statement.

Section 11. Advice of Counsel. The Trustee may from time to time consult with counsel, who may be
counsel to the Grantor with respect to any question arising as to the construction of this Agreement or any action to
be taken hereunder. The Trustee shall be fully protected, to the extent permitted by law, in acting upon the advice
of counsel.

Section 12. Trustee Compensation. The Trustee shall be entitled to reasonable compensation for its
services as agreed upon in writing from time to time with the Grantor.

Section 13. Successor Trustee. The Trustee may resign or the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until the Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee shall have the same powers and duties as those
conferred upon the Trustee hereunder. Upon the successor trustee's acceptance of the appointment, the Trustee
shall assign, transfer, and pay over to the successor trustee the funds and properties then constituting the Fund. If



for any reason the Grantor cannot or does not act in the event of the resignation of the Trustee, the Trustee may
apply to a court of competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust in a writing sent to the
Grantor, the DNREC Secretary, and the present Trustee by certified mail 10 days before such change becomes
effective. Any expenses incurred by the Trustee as a result of any of the acts contemplated by this section shall be
paid as provided in Section 9.

Section 14. Instructions to the Trustee. All orders, requests, and instructions by the Grantor to the Trustee
shall be in writing, signed by such persons as are designated in the attached Exhibit A or such other designees as
the Grantor may designate by amendments to Exhibit A. The Trustee shall be fully protected in acting without
inquiry in accordance with the Grantor's orders, requests, and instructions. All orders, requests, and instructions by
the DNREC Secretary to the Trustee shall be in writing, signed by the DNREC Secretary, or his or her designee,
and the Trustee shall act and shall be fully protected in acting in accordance with such orders, requests, and
instructions. The Trustee shall have the right to assume, in the absence of written notice to the contrary, that no
event constituting a change or a termination of the authority of any person to act on behalf of the Grantor or
DNREC hereunder has occurred. The Trustee shall have no duty to act in the absence of such orders, requests,
and instructions from the Grantor and/or EPA, except as provided for herein.

Section 15. Notice of Nonpayment. If a payment for bodily injury or property damage is made under
Section 4 of this trust, the Trustee shall notify the Grantor of such payment and the amount(s) thereof within five (5)
working days. The Grantor shall, on or before the anniversary date of the establishment of the Fund following such
notice, either make payments to the Trustee in amounts sufficient to cause the trust to return to its value
immediately prior to the payment of claims under Section 4, or shall provide written proof to the Trustee that other
financial assurance for liability coverage has been obtained equaling the amount necessary to return the trust to its
value prior to the payment of claims. If the Grantor does not either make payments to the Trustee or provide the
Trustee with such proof, the Trustee shall within 10 working days after the anniversary date of the establishment of
the Fund provide a written notice of nonpayment to the DNREC Secretary.

Section 16. Amendment of Agreement. This Agreement may be amended by an instrument in writing
executed by the Grantor, the Trustee, and the DNREC Secretary, or by the Trustee and the DNREC Secretary if
the Grantor ceases to exist.

Section 17. Irrevocability and Termination. Subject to the right of the parties to amend this Agreement as
provided in Section 16, this Trust shall be irrevocable and shall continue until terminated at the written agreement
of the Grantor, the Trustee, and the DNREC Secretary, or by the Trustee and the DNREC Secretary, if the Grantor
ceases to exist. Upon termination of the Trust, all remaining trust property, less final trust administration expenses,
shall be delivered to the Grantor.

The DNREC Secretary will agree to termination of the Trust when the owner or operator substitutes
alternate financial assurance as specified in this section.

Section 18. Immunity and Indemnification. The Trustee shall not incur personal liability of any nature in
connection with any act or omission, made in good faith, in the administration of this Trust, or in carrying out any
directions by the Grantor or the DNREC Secretary issued in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from and against any personal
liability to which the Trustee may be subjected by reason of any act or conduct in its official capacity, including all
expenses reasonably incurred in its defense in the event the Grantor fails to provide such defense.

Section 19. Choice of Law. This Agreement shall be administered, construed, and enforced according to
the laws of the State of Delaware.

Section 20. Interpretation. As used in this Agreement, words in the singular include the plural and words in
the plural include the singular. The descriptive headings for each section of this Agreement shall not affect the
interpretation or the legal efficacy of this Agreement.



In Witness Whereof the parties have caused this Agreement to be executed by their respective officers
duly authorized and their corporate seals to be hereunto affixed and attested as of the date first above written. The
parties below certify that the wording of this Agreement is identical to the wording specified in 264.151(m) as such
regulations were constituted on the date first above written.

[Signature of Grantor]

[Title]

Attest:

[Title]

[Seal]
[Signature of Trustee]

Attest:

[Title]

[Seal]

(2) The following is an example of the certification of acknowledgment which must accompany the trust
agreement for a trust fund as specified in §§ 264.147(j) or 265.147(j) of these regulations. State requirements may
differ on the proper content of this acknowledgment.

State of 

County of 

On this [date], before me personally came [owner or operator] to me known, who, being by me duly sworn,
did depose and say that she/he resides at [address], that she/he is [title] of [corporation], the corporation described
in and which executed the above instrument; that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal; that it was so affixed by order of the Board of Directors of said corporation,
and that she/he signed her/his name thereto by like order.

[Signature of Notary Public]

(n)(1) A standby trust agreement, as specified in §264.147(h) or 265.147(h) of these regulations, must be
worded as follows, except that instructions in brackets are to be replaced with the relevant information and the
brackets deleted:

STANDBY TRUST AGREEMENT

Trust Agreement, the "Agreement," entered into as of [date] by and between [name of the owner or
operator] a [name of a State] [insert "corporation," "partnership," "association," or "proprietorship"], the "Grantor,"
and [name of corporate trustee], [insert, "incorporated in the State of " or "a national bank"], the "trustee."

Whereas the Department of Natural Resources and Environmental Control (DNREC), an agency of the
State of Delaware, has established certain regulations applicable to the Grantor, requiring that an owner or
operator of a hazardous waste management facility or group of facilities must demonstrate financial responsibility
for bodily injury and property damage to third parties caused by sudden accidental and/or nonsudden accidental
occurrences arising from operations of the facility or group of facilities.



Whereas, the Grantor has elected to establish a standby trust into which the proceeds from a letter of
credit may be deposited to assure all or part of such financial responsibility for the facilities identified herein.

Whereas, the Grantor, acting through its duly authorized officers, has selected the Trustee to be the trustee
under this agreement, and the Trustee is willing to act as trustee.

Now, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor" means the owner or operator who enters into this Agreement and any successors
or assigns of the Grantor.

(b) The term "Trustee" means the Trustee who enters into this Agreement and any successor Trustee.

Section 2. Identification of Facilities. This agreement pertains to the facilities identified on attached
schedule A [on schedule A, for each facility list the DNREC identification number, name, and address of the
facility(ies) and the amount of liability coverage, or portions thereof, if more than one instrument affords combined
coverage as demonstrated by this Agreement].

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a standby trust fund,
hereafter the "Fund," for the benefit of any and all third parties injured or damaged by [sudden and/or nonsudden]
accidental occurrences arising from operation of the facility(ies) covered by this guarantee, in the amounts of
[up to $1 million] per occurrence and  [up to $2 million] annual aggregate for sudden accidental occurrences and

 [up to $3 million] per occurrence and  [up to $6 million] annual aggregate for nonsudden occurrences,
except that the Fund is not established for the benefit of third parties for the following:

(a) Bodily injury or property damage for which [insert Grantor] is obligated to pay damages by reason of the
assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages that [insert
Grantor] would be obligated to pay in the absence of the contract or agreement.

(b) Any obligation of [insert Grantor] under a workers' compensation, disability benefits, or unemployment
compensation law or any similar law.

(c) Bodily injury to:
(1) An employee of [insert Grantor] arising from, and in the course of, employment by [insert

Grantor]; or
 (2) The spouse, child, parent, brother or sister of that employee as a consequence of, or arising

from, and in the course of employment by [insert Grantor].

This exclusion applies:

(A) Whether [insert Grantor] may be liable as an employer or in any other capacity; and
(B) To any obligation to share damages with or repay another person who must pay

damages because of the injury to persons identified in paragraphs (1) and (2).
 (d) Bodily injury or property damage arising out of the ownership, maintenance, use, or entrustment to

others of any aircraft, motor vehicle or watercraft.
 (e) Property damage to:
  (1) Any property owned, rented, or occupied by [insert Grantor];
  (2) Premises that are sold, given away or abandoned by [insert Grantor] if the property damage

arises out of any part of those premises;
  (3) Property loaned to [insert Grantor];
  (4) Personal property in the care, custody or control of [insert Grantor];
  (5) That particular part of real property on which [insert Grantor] or any contractors or

subcontractors working directly or indirectly on behalf of [insert Grantor] are performing operations, if the property
damage arises out of these operations.



In the event of combination with another mechanism for liability coverage, the fund shall be considered
[insert "primary" or "excess"] coverage.

The Fund is established initially as consisting of the proceeds of the letter of credit deposited into the Fund.
Such proceeds and any other property subsequently transferred to the Trustee is referred to as the Fund, together
with all earnings and profits thereon, less any payments or distributions made by the Trustee pursuant to this
Agreement. The Fund shall be held by the Trustee, IN TRUST, as hereinafter provided. The Trustee shall not be
responsible nor shall it undertake any responsibility for the amount or adequacy of, nor any duty to collect from the
Grantor, any payments necessary to discharge any liabilities of the Grantor established by DNREC.

Section 4. Payment for Bodily Injury or Property Damage. The Trustee shall satisfy a third party liability
claim by drawing on the letter of credit described in Schedule B and by making payments from the Fund only upon
receipt of one of the following documents:

(a) Certification from the Grantor and the third party claimant(s) that the liability claim should be paid. The
certification must be worded as follows, except that instructions in brackets are to be replaced with the relevant
information and the brackets deleted:

CERTIFICATION OF VALID CLAIM

The undersigned, as parties [insert Grantor] and [insert name and address of third party claimant(s)],
hereby certify that the claim of bodily injury and/or property damage caused by a [sudden or nonsudden] accidental
occurrence arising from operating [Grantor's] hazardous waste treatment, storage, or disposal facility should be
paid in the amount of $[    ].

[Signature]

Grantor

[Signatures]

Claimant(s)

(b) A valid final court order establishing a judgment against the Grantor for bodily injury or property
damage caused by sudden or nonsudden accidental occurrences arising from the operation of the Grantor's facility
or group of facilities.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for the Fund shall consist of the
proceeds from the letter of credit drawn upon by the Trustee in accordance with the requirements of 264.151(k)
and Section 4 of this Agreement.

Section 6. Trustee Management. The Trustee shall invest and reinvest the principal and income, in
accordance with general investment policies and guidelines which the Grantor may communicate in writing to the
Trustee from time to time, subject, however, to the provisions of this Section. In investing, reinvesting, exchanging,
selling, and managing the Fund, the Trustee shall discharge his duties with respect to the trust fund solely in the
interest of the beneficiary and with the care, skill, prudence, and diligence under the circumstances then prevailing
which persons of prudence, acting in a like capacity and familiar with such matters, would use in the conduct of an
enterprise of a like character and with like aims; except that:

(i) Securities or other obligations of the Grantor, or any other owner or operator of the facilities, or any of
their affiliates as defined in the Investment Company Act of 1940, as amended, 15 U.S.C. 80a-2(a), shall not be
acquired or held, unless they are securities or other obligations of the Federal or a State government;

(ii) The Trustee is authorized to invest the Fund in time or demand deposits of the Trustee, to the extent
insured by an agency of the Federal or a State government; and



(iii) The Trustee is authorized to hold cash awaiting investment or distribution uninvested for a reasonable
time and without liability for the payment of interest thereon.

Section 7. Commingling and Investment. The Trustee is expressly authorized in its discretion:

(a) To transfer from time to time any or all of the assets of the Fund to any common, commingled, or
collective trust fund created by the Trustee in which the Fund is eligible to participate, subject to all of the provisions
thereof, to be commingled with the assets of other trusts participating therein; and

(b) To purchase shares in any investment company registered under the Investment Company Act of 1940,
15 U.S.C. 80a-1 et seq., including one which may be created, managed, underwritten, or to which investment
advice is rendered or the shares of which are sold by the Trustee. The Trustee may vote such shares in its
discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers and discretions conferred
upon the Trustee by the other provisions of this Agreement or by law, the Trustee is expressly authorized and
empowered:

(a) To sell, exchange, convey, transfer, or otherwise dispose of any property held by it, by public or private
sale. No person dealing with the Trustee shall be bound to see to the application of the purchase money or to
inquire into the validity or expediency of any such sale or other disposition;

(b) To make, execute, acknowledge, and deliver any and all documents of transfer and conveyance and
any and all other instruments that may be necessary or appropriate to carry out the powers herein granted;

(c) To register any securities held in the Fund in its own name or in the name of a nominee and to hold any
security in bearer form or in book entry, or to combine certificates representing such securities with certificates of
the same issue held by the Trustee in other fiduciary capacities, or to deposit or arrange for the deposit of such
securities in a qualified central depository even though, when so deposited, such securities may be merged and
held in bulk in the name of the nominee of such depository with other securities deposited therein by another
person, or to deposit or arrange for the deposit of any securities issued by the United States Government, or any
agency or instrumentality thereof, with a Federal Reserve Bank, but the books and records of the Trustee shall at
all times show that all such securities are part of the Fund;

(d) To deposit any cash in the Fund in interest-bearing accounts maintained or savings certificates issued
by the Trustee, in its separate corporate capacity, or in any other banking institution affiliated with the Trustee, to
the extent insured by an agency of the Federal or State government; and

(e) To compromise or otherwise adjust all claims in favor of or against the Fund.
Section 9. Taxes and Expenses. All taxes of any kind that may be assessed or levied against or in respect

of the Fund and all brokerage commissions incurred by the Fund shall be paid from the Fund. All other expenses
incurred by the Trustee in connection with the administration of this Trust, including fees for legal services rendered
to the Trustee, the compensation of the Trustee to the extent not paid directly by the Grantor, and all other proper
charges and disbursements to the Trustee shall be paid from the Fund.

Section 10. Advice of Counsel. The Trustee may from time to time consult with counsel, who may be
counsel to the Grantor, with respect to any question arising as to the construction of this Agreement or any action
to be taken hereunder. The Trustee shall be fully protected, to the extent permitted by law, in acting upon the
advice of counsel.

Section 11. Trustee Compensation. The Trustee shall be entitled to reasonable compensation for its
services as agreed upon in writing from time to time with the Grantor.

Section 12. Successor Trustee. The Trustee may resign or the Grantor may replace the Trustee, but such
resignation or replacement shall not be effective until the Grantor has appointed a successor trustee and this
successor accepts the appointment. The successor trustee shall have the same powers and duties as those
conferred upon the Trustee hereunder. Upon the successor trustee's acceptance of the appointment; the Trustee
shall assign, transfer, and pay over to the successor trustee the funds and properties then constituting the Fund. If
for any reason the Grantor cannot or does not act in the event of the resignation of the Trustee, the Trustee may
apply to a court of competent jurisdiction for the appointment of a successor trustee or for instructions. The
successor trustee shall specify the date on which it assumes administration of the trust in a writing sent to the
Grantor, the DNREC Secretary and the present Trustee by certified mail 10 days before such change becomes
effective. Any expenses incurred by the Trustee as a result of any of the acts contemplated by this Section shall be



paid as provided in Section 9.
Section 13. Instructions to the Trustee. All orders, requests, certifications of valid claims, and instructions

to the Trustee shall be in writing, signed by such persons as are designated in the attached Exhibit A or such other
designees as the Grantor may designate by amendments to Exhibit A. The Trustee shall be fully protected in acting
without inquiry in accordance with the Grantor's orders, requests, and instructions. The Trustee shall have the right
to assume, in the absence of written notice to the contrary, that no event constituting a change or a termination of
the authority of any person to act on behalf of the Grantor or the DNREC Secretary hereunder has occurred. The
Trustee shall have no duty to act in the absence of such orders, requests, and instructions from the Grantor and/or
DNREC, except as provided for herein.

Section 14. Amendment of Agreement. This Agreement may be amended by an instrument in writing
executed by the Grantor, the Trustee, and the DNREC Secretary, or by the Trustee and the DNREC Secretary if
the Grantor ceases to exist.

Section 15. Irrevocability and Termination. Subject to the right of the parties to amend this Agreement as
provided in Section 14, this Trust shall be irrevocable and shall continue until terminated at the written agreement
of the Grantor, the Trustee, and the DNREC Secretary, or by the Trustee and the DNREC Secretary, if the Grantor
ceases to exist. Upon termination of the Trust, all remaining trust property, less final trust administration expenses,
shall be paid to the Grantor.

The Secretary will agree to termination of the Trust when the owner or operator substitutes alternative
financial assurance as specified in this section.

Section 16. Immunity and indemnification. The Trustee shall not incur personal liability of any nature in
connection with any act or omission, made in good faith, in the administration of this Trust, or in carrying out any
directions by the Grantor and the DNREC Secretary issued in accordance with this Agreement. The Trustee shall
be indemnified and saved harmless by the Grantor or from the Trust Fund, or both, from and against any personal
liability to which the Trustee may be subjected by reason of any act or conduct in its official capacity, including all
expenses reasonable incurred in its defense in the event the Grantor fails to provide such defense.

Section 17. Choice of Law. This Agreement shall be administered, construed, and enforced according to
the laws of the State of Delaware.

Section 18. Interpretation. As used in this Agreement, words in the singular include the plural and words in
the plural include the singular. The descriptive headings for each Section of this Agreement shall not affect the
interpretation of the legal efficacy of this Agreement.

In Witness Whereof the parties have caused this Agreement to be executed by their respective officers
duly authorized and their corporate seals to be hereunto affixed and attested as of the date first above written. The
parties below certify that the wording of this Agreement is identical to the wording specified in 264.151(n) as such
regulations were constituted on the date first above written.

[Signature of Grantor]

[Title]

Attest:

[Title]

[Seal]

[Signature of Trustee]

Attest:

[Title]

[Seal]



(2) The following is an example of the certification of acknowledgment which must accompany the trust
agreement for a standby trust fund as specified in section 264.147(h) or 265.147(h) of these regulations. State
requirements may differ on the proper content of this acknowledgment.

State of

County of

On this [date], before me personally came [owner or operator] to me known, who, being by me duly sworn,
did depose and say that she/he resides at [address], that she/he is [title] of [corporation], the corporation described
in and which executed the above instrument; that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal; that it was so affixed by order of the Board of Directors of said corporation,
and that she/he signed her/his name thereto by like order.

[Signature of Notary Public]
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