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GENERAL NOTICE
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Program, under 7 DE Admin. Code 1125, meets all requirements of
the 2015 National Ambient Air Quality Standard

(“NAAQS”) for Ground-Level Ozone

Date of Issuance: July 14, 2020
Effective Date of the Amendment: July 14, 2020

State Implementation Plan Revision to certify that Delaware’s Nonattainment New Source Review program meets 
all 2015 Ozone NAAQS requirements

Under the authority vested in the Secretary of the Department of Natural Resources and Environmental Control
(“Department” or “DNREC”), pursuant to 7 Del.C. §§6006 and 6010, and all other relevant statutory authority, the following
findings of fact based on the record, reasons and conclusions are entered as an Order of the Secretary in the above-
referenced promulgation.

Background, Procedural History and Findings of Fact

This Order relates to the Department’s proposed revision to the Delaware State Implementation Plan (“SIP”),
specifically, to provide the U.S. Environmental Protection Agency (“EPA”) with its Certification that Delaware’s
Nonattainment New Source Review (“NNSR”), as set forth under 7 DE Admin. Code 1125, meets the requirements under
the 2015 National Ambient Air Quality Standard ("NAAQS”) for Ground-Level Ozone. Delaware is required by Section 110
of the federal Clean Air Act (“CAA”) to submit to EPA a SIP that provides for the implementation, maintenance, and
enforcement of the NAAQS.

A SIP is a state plan that identifies how that state will attain and maintain air quality that conforms to each primary and
secondary NAAQS. The SIP is a complex, fluid document containing regulations, source-specific requirements, and non-
regulatory items such as plans and inventories. Delaware submitted its initial SIP to EPA in 1972. Delaware periodically
submits revisions to the SIP as required by the CAA to address air quality non-attainment and maintenance issues. The
CAA requires that any proposed SIP revision be made available for public comment and presented at a public hearing prior
to submitting to EPA for adoption. 

On October 1, 2015, the EPA promulgated a revised NAAQS for ground-level ozone at a level of 0.070 parts per
million. Promulgation of a revised NAAQS triggers a requirement for the EPA to designate areas as nonattainment,
attainment, or unclassifiable, and to classify the nonattainment areas based upon the severity of nonattainment at the time
of designation. 

New Castle County, Delaware, was designated as marginal nonattainment as part of the Philadelphia-Wilmington-
Atlantic City nonattainment area for the 2015 Ozone NAAQS, effective August 3, 2018. Delaware’s Kent and Sussex
Counties were designated as attainment areas for the same 2015 Ozone NAAQS. Depending on the classification of
nonattainment counties within a state, states are required to submit SIP revisions to demonstrate how they are complying
with the mandatory plan submission requirements for nonattainment areas under the CAA.

With each new NAAQS, the EPA summarizes the plan requirements to implement the provisions of the CAA which are
applicable to attainment and nonattainment areas, or Implementation Plan Requirements (“IPR”), as these are more
commonly known. The EPA finalized the IPR for the 2015 Ozone NAAQS on December 6, 2018. As a marginal
nonattainment area, Delaware’s New Castle County is subject to specific requirements in this final rule. However, as
Delaware is part of the Ozone Transport Region (a group of states identified under the CAA for the purposes of addressing
interstate transport), all counties in Delaware are subject to certain IPRs.

To provide clarity for the benefit of the hearing record (“Record”) generated in this matter, it should be noted that the
Department is currently proposing three specific SIP revisions to address EPA’s requirements for Delaware’s SIP
document. Accordingly, a virtual public hearing was held by the Department on Wednesday, March 25, 2020, at 6:00 p.m.
via the State of Delaware Cisco WebEx Meeting Platform to receive comment on all three proposed revisions to Delaware’s
SIP document, as follows: (1) Certification of Delaware’s Emission Statement Program, specifically, under 7 DE Admin.



Code 1117; (2) Certification of Delaware’s NNSR Program, specifically, under 7 DE Admin. Code 1125; and (3) Certification
of Delaware’s Requirements for Reasonably Available Control Technology (“RACT”), as codified in the Department’s DAQ
Regulations set forth in Title 7 of the Delaware Administrative Code. While all three of these proposed SIP revisions were
presented at the aforementioned hearing, EPA has requested that a separate Secretary’s Order be issued for each
proposed SIP revision, so that EPA may reference individual, independent SIP documents for each certification matter
referenced above. Thus, this Order only addresses the proposed SIP revision for the Certification of Delaware’s NNSR
Program, as set forth under 7 DE Admin. Code 1125. The remaining proposed SIP revisions, as referenced above, will be
addressed in separate Orders specifically dedicated to those proposed revisions.

As noted above, the proposed SIP revision which is the subject of this Order concerns the Certification of Delaware’s
NNSR Program. The NNSR is a preconstruction review permit program that applies to new major stationary sources or
major modifications at existing sources located in a nonattainment area. This NNSR requirement is statewide, due to
Delaware being geographically located in the Ozone Transport Region. As an option allowed by the EPA, where an air
agency (such as DNREC) determines that an existing regulation is adequate to meet applicable nonattainment area
planning requirements, that air agency’s SIP revision may provide a written statement certifying that determination in lieu of
promulgating new, revised regulations (December 6, 2018, 83 FR 63001). Since DNREC is choosing to provide written
certification in lieu of submitting new or revised regulations, the certification must be provided to EPA as a SIP revision to its
SIP document, in accordance with CAA Section 110 and 40 CFR 51.102,103 and Part 51, Appendix V.

The State of Delaware’s finalized SIP document serves as the formal certification that DNREC is relying upon its
existing regulations to meet the EPA requirements referenced above. The proposed SIP revision serves as the mechanism
by which the Department will incorporate that formal certification into its SIP document, thereby providing EPA with its
Certification that Delaware’s NNSR Program, under 7 DE Admin. Code 1125, meets the requirements under the 2015
Ozone NAAQS. 

The Department has the statutory basis and legal authority to act with regard to the proposed SIP revision concerning
the incorporation of the Certification of Delaware’s NNSR Program under 7 DE Admin. Code 1125, into its SIP document,
pursuant to 7 Del.C. Chapter 60. The Department published the General Notice of this proposed SIP revision, and of the
March 25, 2020 public hearing to be held in this matter, in the March 1, 2020 Delaware Register of Regulations. The
Record remained open for comment subsequent to the aforementioned public hearing through April 9, 2020. No public
comment was received by the Department during any phase of this hearing matter. All proper notification and noticing
requirements concerning this matter were met by the Department. Proper notice of the hearing was provided as required by
law.

The Department’s presiding hearing officer, Lisa A. Vest, prepared a Hearing Officer’s Report dated June 22, 2020
(“Report”). The Report documents the proper completion of the required SIP revision process (as it relates to all three
proposed SIP revisions noted above), establishes the Record, and recommends the approval of the aforementioned
proposed SIP revision into Delaware’s SIP document, thus enabling Delaware to provide EPA its Certification of
Delaware’s NNSR Program, specifically, under 7 DE Admin. Code 1125, as attached to the Report as Appendix “A.”

Reasons and Conclusions

Based on the Record developed by the Department’s experts and established by the Hearing Officer’s Report, I find
that the Department’s proposed revision to Delaware’s SIP document concerning the Certification of Delaware’s NNSR
Program under 7 DE Admin. Code 1125 is well-supported. I further find that the Department’s experts in the Division of Air
Quality fully developed the Record to support adoption of the proposed SIP revision as final. Therefore, the
recommendations of the Hearing Officer are hereby adopted, and I direct that the same be promulgated as final.

The following reasons and conclusions are hereby entered:
1. The Department has the statutory basis and legal authority to act with regard to this proposed SIP revision,

pursuant to 7 Del.C. Ch. 60;
2. The Department has jurisdiction under its statutory authority, pursuant to 7 Del.C. Ch. 60, to issue an Order

adopting this proposed SIP revision as final;
3. The Department provided adequate public notice of this proposed SIP revision, and all proceedings associated

with the same, in a manner required by the law and regulations. The Department provided the public with an adequate
opportunity to comment on the aforementioned proposed SIP revision, and held the Record open for receipt of public
comment subsequent to the date of the hearing (through April 9, 2020), consistent with Delaware law, in order to consider
the same before making any final decision;

4. The Department’s Hearing Officer’s Report, including its established Record and the recommended SIP revision as
set forth in Appendix “A,” is hereby adopted to provide additional reasons and findings for this Order;

5. Promulgation of this proposed SIP revision will enable the Department to provide EPA with its Certification that
Delaware’s NNSR Program, as set forth under 7 DE Admin. Code 1125, meets all requirements under the 2015 Ozone
NAAQS;

6. The Department’s proposed SIP revision, as published in the March 1, 2020 Delaware Register of Regulations,
and as set forth in Appendix “A” as noted above, is adequately supported, is not arbitrary or capricious, and is consistent



with the applicable laws and regulations. Consequently, it is approved as a final revision to Delaware’s SIP document,
which shall become effective immediately upon the signing of this Order; 

7. The Department has an adequate Record for its decision, and no further public hearing is appropriate or
necessary; and

8. The Department shall submit this Order approving as final the proposed Delaware SIP document to the Delaware
Register of Regulations for publication in its next available issue, and provide such other notice as the law and regulation
require and the Department determines is appropriate.

 Shawn M. Garvin   
Secretary
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1. Introduction
On June 4, 2018, EPA issued final designations under the 2015 ozone National Ambient Air Quality Standards

(NAAQS) for Delaware counties. EPA included New Castle County in the marginal Philadelphia-Wilmington-Atlantic City,
PA-NJ-MD-DE nonattainment area. The area was classified as a Marginal nonattainment area which became effective on
August 3, 2018.

When new NAAQS are promulgated, states must submit certifications of adequacy for their Non-attainment New
Source Review (NNSR) and Emissions Statement Programs as part of the required State Implementation Plan (SIP)
elements. The purpose of this document is to certify that Delaware’s NNSR and Emission Statement Programs satisfy the
requirements of the CAA for the 2015 ozone NAAQS.

In addition, Delaware is required to submit two additional elements as part of the new 2015 NAAQS promulgation: 1) a
base year inventory of ozone precursors to EPA for New Castle and 2) a Reasonably Available Control Technology (RACT)
SIP revision certifying that Delaware, as part of the Ozone Transport Region, meets its obligation to establish RACT
controls for VOC and NOx. Delaware plans to submit these required elements of the SIP to EPA in conjunction with the
NNSR and Emission Statement Program certifications discussed below.

2. Certification of NNSR program
EPA previously approved a state-wide NNSR SIP revision on August 12, 2019 (84 FR 39758) which covered the

Philadelphia-Wilmington-Atlantic City, PA-NJ-MD-DE and the Seaford, DE nonattainment areas for the 2008 ozone
NAAQS. EPA published a proposed amendment to the NNSR program in Delaware’s approved SIP on February 10, 2020
to update a reference to the current version of EPA’s modeling guidance. Delaware does not believe that this amendment
will affect 2015 ozone NAAQS implementation. Upon review of the SIP-approved NNSR program, Delaware finds and
certifies that no changes are necessary to comply with the 2015 ozone NAAQS NNSR requirements.

The State of Delaware is certifying that its existing NNSR program is at least as stringent as the requirements at 40
CFR 51.165 for ozone and its precursors, as amended by the final rule titled Implementation of the 2015 National Ambient
Air Quality Standard for Ozone: Nonattainment Area State Implementation Plan Requirements (83 FR 62998, December 6,
2018). 

Note that the emission offset provisions of 7 DE Admin. Code 1125 approved by EPA into Delaware’s SIP on October
2, 2012 (77 FR 60053) continue to apply to Delaware sources in nonattainment areas. EPA did not approve into the SIP the
provisions in 7 DE Admin. Code 1125 that DE adopted on December 11, 2016. Thus the provisions in the approved



Delaware SIP remain applicable requirements, and offsets can only be obtained from the expanded area identified in the
December 11, 2016 adoption if the offsets also meet the provisions in the SIP (i.e., they are generated in an area of equal
to or higher nonattainment classification, and they are shown to directly impact the nonattainment area where the offsets
are being used.) The requirements necessary to appropriately implement Delaware’s NNSR program are included in Table
1.

3. Certification of Emission Statement Program
Section 182(a)(3)(B) of the Clean Air Act (CAA) requires states with ozone nonattainment areas to develop emission

statement programs for VOC and NOx sources. The required state program and associated regulation defines how states
obtain emissions data directly from facilities and report it to the EPA. On July 5, 2019 (84 FR 32068) EPA approved
Delaware’s certification that its existing Emission Statement program satisfies the emissions statements requirements of
the CAA for the 2008 ozone NAAQS. The approved emission statement rule, in force for the 1997 ozone NAAQS and the
1-hour ozone NAAQS, covers all portions of Delaware’s nonattainment areas for the 2015 ozone NAAQS, and is sufficient
for purposes of the emissions statement requirements for the 2015 ozone NAAQS.

The State of Delaware is certifying that its existing emission statement rule meets the emission statement requirements
for the 2015 ozone NAAQS. The requirements necessary to appropriately implement Delaware’s Emission Statement
program are included in Table 1.

Table 1: 2015 Ozone NAAQS SIP Requirements

Non-attainment New Source Review

40 CFR 51.165 Delaware Requirements

(a)(1)(iv)(A)(1)(i)-(iv) and (2): Major source 
thresholds for ozone – VOC and NOx

7 DE Admin. Code 1125 Section 2.2.

(a)(1)(iv)(A)(3): Change constitutes a major source 
by itself

7 DE Admin. Code 1125 Section 2.2.3.

(a)(1)(v)(E): Significant net emissions increase of 
NOx is significant for ozone

7 DE Admin. Code 1125 Section 1.9, Definitions – 
“Major Modification”.

(a)(1)(v)(F): Any emissions change of VOC in 
Extreme area triggers NNSR

Not applicable since no Delaware nonattainment area 
is or has previously been designated as Extreme.

(a)(1)(x)(A)-(C) and (E): Significant emissions rates 
for VOC and NOx as ozone precursors 

7 DE Admin. Code 1125 Section 1.9, Definitions – 
“Significant”.

(a)(3)(ii)(C)(1)-(2): Provisions for emissions 
reduction credits

7 DE Admin. Code 1125 Section 2.5 as approved into 
Delaware’s SIP on October 2, 2012. These SIP-
approved provisions continue to apply to Delaware 
sources in nonattainment areas.

(a)(8): Requirements for VOC apply to NOx as 
ozone precursors

7 DE Admin. Code 1125 Section 2.2.4. 

(a)(9)(i)-(iii): Offset ratios for VOC and NOx for 
ozone nonattainment areas [subparagraphs 
(a)(9)(i)-(iii) were changed to (a)(9)(ii)-(iv)]

7 DE Admin. Code 1125 Section 2.4.3.

(a)(12): Anti-backsliding provision(s), where 
applicable

Sources in Kent and New Castle Counties remain 
subject to requirements and major source thresholds 
based on the Severe designation for the 1-hour ozone 
standard. Sussex County remains subject to 
requirements and major source thresholds based on 
the Moderate designation as part of an ozone 
transport region.

Emission Statement Program

CAA Section 182(a)(3)(B) Delaware Requirements



24 DE Reg. 191 (08/01/20) (Gen. Notice)

182(a)(3)(B)(i) – Submit an emissions statement 7 DE Admin. Code 1117 Section 7.1 – Emissions 
statement requirements apply to all stationary sources 
located in an ozone nonattainment area that emit NOx 
and VOC.

182(a)(3)(B)(i) –Emission statement requirements 7 DE Admin. Code 1117 Section 7.2 – Emissions 
statements are required to include the following 
information: Source identification information, 
operating data, actual emissions data, control 
equipment information, and process rate information.

182(a)(3)(B)(i) – Submit yearly 7 DE Admin. Code 1117 Section 7.3. Annual emission 
statements due April 30 for the preceding calendar 
year.

182(a)(3)(B)(i) – Source certification 7 DE Admin. Code 1117 Section 7.2. Certification 
statement contained on the Emission Statement to be 
signed by the Responsible Official.

182(a)(3)(B)(ii) – Reporting thresholds 7 DE Admin. Code 1117 Section 7.1. Annual 
emissions of 25 tons/year of NOx or VOCs in 
nonattainment areas.
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