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NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services ("Department") / Division of Medicaid and Medical Assistance
initiated proceedings to amend the Title XIX Medicaid State Plan and existing rules in the Division of Social
Services Manual (DSSM) to comply with the transfer of assets provisions mandated by the Deficit Reduction Act
(DRA) of 2005 (Public Law 109-171). The Department's proceedings to amend its regulations were initiated
pursuant to 29 Delaware Code Section 10114 and its authority as prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code
Section 10115 in the December 2006 Delaware Register of Regulations, requiring written materials and
suggestions from the public concerning the proposed regulations to be produced by December 31, 2006 at which
time the Department would receive information, factual evidence and public comment to the said proposed
changes to the regulations.

SUMMARY OF PROPOSED AMENDMENT

Statutory Authority
Deficit Reduction Act of 2005 (Public Law 109-171), enacted on February 8, 2006

Background
On February 8, 2006, the Deficit Reduction Act (DRA) of 2005 was signed into law. The DRA made

changes to certain Medicaid eligibility provisions in Section 1917(c)(1)(B)(i) of Social Security Act affecting Long
Term Care services and supports. 

Summary of Proposals
The DRA contains a number of provisions necessitating changes to Delaware rules. This regulatory action

incorporates the mandatory provisions as it relates to: 1) Lengthening the Look-Back Period; 2) Change in the
Look-Back Penalty Start Date; and, 3) Availability of Hardship Waivers.

Revised and clarified policy and the fiscal impact for both changes are summarized as follows: 
1) Lengthening the Look-Back Period

Current law requires states to review the assets of Medicaid applicants for a period of
thirty-six months prior to application or sixty months if a trust is involved. This period is known as the “look back
period”, the period of time within which Medicaid reviews financial transactions of the applicant to determine
whether any of those actions would result in Medicaid transfer of assets penalty. Applicants are prohibited from
transferring resources during the look back period for less than fair market value. 

Section 6011(a) of the DRA lengthens the look-back date to five years, or 60 months, for
all income and assets disposed of by an individual. 

The look back periods of 36 months for income and assets and 60 months for certain
trusts would apply for income and assets disposed of prior to the enactment date.

The proposed amendment provides that for any transfer of assets made on or after the
date of enactment of the DRA (February 8, 2006), the look-back period is 60 months. 

2) Change in Look-Back Penalty Start Date
Under current law, the penalty period starts from the date of the transfer. Using the date of

the transfer as the start date provides an opportunity for applicants to preserve assets because some or all of the



penalty period may occur while the applicant was not paying privately for long term care.
Section 6011(b) of the DRA changes the start date of the ineligibility period for all transfers

made on or after the date of enactment to the first day of a month during or after which assets have been
transferred for less than fair market value, or the date on which the individual is eligible for Medicaid and would
otherwise be receiving institutional level of care based on an approved application for such care but for the
application of the penalty period, whichever is later, and which does not occur during any period of ineligibility as a
result of an asset transfer policy.

For transfers of assets made on or after the date February 8, 2006, the beginning date of
penalty is based on the later of the (1) date of transfer or (2) the eligibility date for Long Term Care services. For
transfers before February 8, 2006, the beginning date of penalty is the month that the transfer occurred. 

3) Availability of Hardship Waivers
To protect beneficiaries from unintended consequences of the asset transfer penalties,

current law requires states to establish procedures for not imposing penalties on persons who can show that a
penalty would impose an undue hardship.

Section 6011(d) of the DRA adds criteria for the application of the hardship waiver
provisions. This section also includes notice requirements as to the possibility for a hardship waiver and the
availability of a process by which an applicant for a hardship waiver may appeal an adverse determination of an
application. Section 6011(e) also allows the facility in which the institutionalized individual resides to file an
application on behalf of the individual.

For transfers made on or after February 8, 2006, the waiver process must provide for
notice to recipients that an undue hardship exception exists; a timely process for determining whether an undue
hardship waiver will be granted; and a process under which an adverse determination can be appealed. In
addition, long-term care providers may file an undue hardship waiver on behalf of the individual with the consent of
the individual or the personal representative of the individual. 

The provisions of these amendments are subject to approval by the Centers for Medicare and Medicaid
Services (CMS).

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE AND EXPLANATION OF CHANGES

The State Council for Persons with Disabilities (SCPD), the Delaware Health Care Facilities Association
(DHCFA) and, Attorneys-at-Law, Thomas Herlihy, III and Laurence I. Levinson offered the following observations
and recommendations summarized below. DMMA has considered each comment and responds as follows:

SCPD

First, Section 20350.3.1 requires that applicants subject to imposition of a period of ineligibility will be
provided notice of their right to request an undue hardship waiver. This provision could be improved by adding the
following sentence: "The notice shall include the procedure for requesting a waiver, general timetable for
processing the request, and appeal rights." Although Section 6011 is not detailed in this context, a meaningful
notice should include the above information.

Agency Response: An appropriate applicant/recipient notice is in development. DMMA will consider your
recommendation.

Section, Section 6011 authorizes states to make "bed hold" payments to a nursing facility to hold a bed up
to 30 days for a Medicaid applicant seeking an undue hardship exception. This is an important feature in the DRA
since Medicaid "beds" are very limited in number in Delaware and nursing homes can discharge for lack of
payment. Unfortunately, consistent with the lack of a "check-off" on the bottom of p. 960, Delaware is not adopting
this option. This is not a consumer-oriented omission.

In summary, SCPD recommends addition of the above sentence to Section 20350.3.1 and adoption of the
"bed-hold" option.

Agency Response: DMMA acknowledges the comment. However, Delaware is not pursuing this bed-hold
option and has made no change to the rule language based on the comment.

DHCFA



Availability of Hardship Waivers

While the language "In addition, long-term care providers may file an undue hardship waiver on behalf of
the individual with the consent of the individual or the personal representative of the individual., etc" is appreciated,
it does not assure providers of long term care services sufficient and/or appropriate safeguards and/or assurances
that they will be paid for services rendered while the State determines whether a Hardship Waiver will be granted or
not.

Agency Response: DMMA is developing timeliness procedures for hardship waiver requests.

Furthermore, specific language should be included in the proposed regulations and/or statutory changes
need to be made to current applicable laws to permit long term care providers to discharge residents for cause
promptly when a Medicaid Application is denied for not meeting the "new asset transfer standards" and/or that do
not meet the hardship waiver standards that DMMA will promulgate in Delaware to comply with the DRA. The State
Plan must somehow supersede the authority of the DLTCRP with regard to discharge if an Application for Medicaid
is denied for not meeting the new financial tests established by DMMA applicable to the DRA or assure payment to
providers.

If this issue is not resolved appropriately, this will mean that facilities will not admit individuals from
hospitals to LTC facilities potentially costing the State more money and more importantly potentially causing a
Public Health crisis by further reducing the number of hospital beds available.

Agency Response: These issues are beyond the scope of this rulemaking. However, the nursing facility
resident may appeal the agency's undue hardship decision and denial of payment of long-term care services. The
nursing facility resident's request for consideration of undue hardship does not limit his or her right to request a fair
hearing.

Time of Application Issues

DHCFA has learned of an alleged current practice used by DMMA dealing with the date used on Medicaid
Applications which is troubling. DHCFA has learned that providers are being told to not date Medicaid applications
until the day of the actual interview with DMMA. We have heard that it may take 30-60 days for an interview to be
granted after an application is completed and an appointment is requested by the family and or provider on behalf
of the family. It is our opinion that the application should be dated the day it is completed and submitted to Medicaid
with a request for an interview and not the date the interview is granted. The clock for payment to the provider
should start at the time of submission.

DHCFA believes that this alleged practice is against CMS guidelines to the States and in violation of the
State Plan. For this reason, we object to the proposed language and respectfully request clarification of current
practices by DMMA as they relate to the dating of applications and the time it takes to obtain an interview to
ascertain eligibility.

Agency Response: See DSSM 14100.1, Application Filing Date and DSSM 14100.2, Protected Filing
Date.

Mr. Herlihy

20350.2.1 Look-Back Date

It would be administratively inconvenient and would create an unnecessary burden on Medicaid
caseworkers if Delaware imposed a five-year look-back period prior to February 2011. Delaware should, therefore,
clarify that the increased look-back period will in effect be "phased in" over two year period (i.e. beginning in March
2009, 37 months of statements may be requested, in April 2009, 38 months of statements may be requested, etc.)
and that it will take until February 8, 2011, before a full 5 years of statements relating to transfers made on or after
February 8, 2006, may be requested.

Agency Response: The transfer provisions of the DRA are effective February 8, 2006. Implementation is
effective upon the Secretary's signature. Once implementation begins, DMMA must apply the new rules to all
applications filed on or after the effective date to be fully compliant with federal law.



20350.2.2 Look-Back Period

The last sentence fails to make clear that even with applications after February 8, 2006, the 36 month look-
back period will apply to non-trust financial data for transfers prior to February 8, 2006, as is stated in the summary
of the proposed amendments on page 2.

Agency Response: The last sentence is revised to read as follows: "Any transfers that occur on or after 2/
8/06 will be subject to a 60 month look-back period."

20350.3.1 Penalty Period for Assets Transferred on or after 2/8/06

The legislative history of the DRA does not support the conclusion that an individual must be residing in a
nursing home in order for a penalty period to begin. The regulation should clarify that an individual need NOT
reside in a nursing home in order for a penalty period to begin or continue to run. None of the language of the DRA,
the House Bill, or the Conference Agreement could be interpreted to require that an individual would need to be
residing in a nursing home in order to start or continue the running of a penalty period. The Conference Report
specifies that one prong of the test for determining whether the penalty period commences is that the individual
"…would otherwise be receiving institutional level care…" Institutional level care is defined in 42 U.S.C. section
1396p(c)(1)(C) as nursing facility services, a level of care of any institution equivalent to that of using facility
services, or home and community-based services furnished under a waiver granted under subsection (c) or (d) of
1396n. While nursing home residence could satisfy this prong of the test for determining whether a penalty period
would commence under the DRA; so too could residence in a facility where nursing home level of services were
being provided or certain waivered home and community-based services provided in the community.

The proposed rules fail to follow the DRA in the above respects.

I do not claim to be the originator of many of the above positions. Much of the above is the work of a team
of lawyers of the National Academy of Elder Law Attorneys reviewing the DRA. They did not review the Delaware
rules. I have reviewed their reasoning, found it to validly apply to the proposed rules in issue.

Agency Response: Based on CMS guidance, in order to receive an institutional level of care, clients need
to be institutionalized. No change is made to the rule as a result of this comment.

Mr. Levinson

This proposed regulation does not track what the DRA requires. The DRA states as follows:

The look back date specified in this subparagraph is a date that is 36 months (or, in the case of
payments from a trust or portions of a trust that are treated as assets disposed of by the individual
pursuant to paragraph (3)(A)(iii) or (3)(B)(ii) of subsection (d) of this section or in the case of any
disposal of assets made on or after the date of enactment of the Deficit Reduction Act of 2005 (60
months).

The difference is that under the DRA that date of the transfer is the critical date for determination of a 36
month or 60 month look back. The DRA does not calculate the look back period based on the date of the
application. This means that under the DRA the 60 month look back applies to any transfer to or from a trust, and
any transfer of assets made after February 8, 2006. If the proposed regulation is enacted as proposed it will violate
the law because it would apply a 60 look back to any application made after February 8, 2006 when the 60 month
look back should only be applied to any transfer made after February 8, 2006. The date of the application is
immaterial under the DRA.

Actually, this is what was done when the present regulation was modified previously to accommodate the
longer look back period. It should be done the same way it was before. It is exactly the same situation but with a
different time period. The 60 month look back will also be phased in and not fully effective until 2007.

Agency Response: The words "applications received" has been stricken and replaced with "transfers that
occur" in DSSM 20350.2.2.



The other problem is that as of this time the DSSM states that the look back period is 36 [months] except
for transfers made to of [sic] from a trust in which the look back is 60 months. The proposed regulation proposes to
use February 8, 2006 as the cut off date. Although, February 8, 2006 is fact the enactment date of the DRA, it was
up to each state to modify their regulations to comply. It would be an unconstitutional denial of due process to make
the new regulations retroactive to transfers after February 8, 2006 since that was not the law in Delaware at that
time. Delaware should do what other states have done and make the effective date the date of the finalization of
the regulation, or pick a date in the short future, i.e., March 1, 2007. This approach will not penalize people who
made legal transfer under Delaware law as it was at the time of the transfer and will avoid needless litigation.

Agency Response: The transfer provisions of the DRA are effective February 8, 2006. Implementation is
effective upon the Secretary's signature. Once implementation begins, DMMA must apply the new rules to all
applications filed on or after the effective date to be fully compliant with federal law.

In addition to the above, DMMA made grammatical changes to DSSM 20350.2.2 and 20350.3.1 as
indicated by [bracketed bold type]. 

FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the December 2006 Register of
Regulations should be adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Title XIX Medicaid State Plan
and the Division of Social Services Manual regarding the transfer of assets provisions mandated by the Deficit
Reduction Act (DRA) of 2005 (Public Law 109-171) is adopted and shall be final effective April 10, 2007.

Vincent P. Meconi, Secretary, DHSS, March 15, 2007

Title XIX, Transfer of Assets for Less Than Fair Market Value Made on or After February 2, 2006

SUPPLEMENT 9b TO ATTACHMENT 2.6-A
Page 1

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
State/Territory: DELAWARE

TRANSFER OF ASSETS 

1917 (c) FOR TRANSFERS OF ASSETS FOR LESS THAN FAIR MARKET VALUE MADE ON OR AFTER
FEBRUARY 8, 2006, the agency provides for the denial of certain Medicaid services.

1. Institutionalized individuals are denied coverage of certain Medicaid services upon disposing of
assets for less than fair market value on or after the look-back date.

The agency does not provide medical assistance coverage for institutionalized individuals for the
following services:

Nursing facility services;

Nursing facility level of care provided in a medical institution;

Home and community-based services under a 1915(c) or (d) waiver.



SUPPLEMENT 9b TO ATTACHMENT 2.6-A
Page 2

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
State/Territory: DELAWARE

TRANSFER OF ASSETS 

2. Non-institutionalized individuals: 

X The agency applies these provisions to the following non-institutionalized eligibility
groups. These groups can be no more restrictive than those set forth in section 1905(a)
of the Social Security Act:

Home and Community Based Services waivers under 1915(c)

The agency withholds payment to non-institutionalized individuals for the following services:

Home health services (section 1905(a)(7));

Home and community care for functionally disabled elderly adults (section
1905(a)(22));

Personal care services furnished to individuals who are not inpatients in certain medical
institutions, as recognized under agency law and specified in section 1905(a)(24).

___ The following other long-term care services for which payment for medical assistance
is otherwise made under the agency plan:   

3. Penalty Date--The beginning date of each penalty period imposed for an uncompensated transfer
of assets is the later of:

• the first day of a month during or after which assets have been transferred for less
than fair market value; 

X    The State uses the first day of the month in which the assets 
             were transferred

___  The State uses the first day of the month after the month in 
               which the assets were transferred

     or

• the date on which the individual is eligible for medical assistance under the State plan
and is receiving institutional level care services described in paragraphs 1 and 2 that,
were it not for the imposition  of the penalty period, would be covered by Medicaid; 

AND



SUPPLEMENT 9b TO ATTACHMENT 2.6-A
Page 3

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
State/Territory:DELAWARE

TRANSFER OF ASSETS 

which does not occur during any other period of ineligibility for services by reason
of a transfer of assets penalty.

4. Penalty Period - Institutionalized Individuals--
In determining the penalty for an institutionalized individual, the agency uses:

X the average monthly cost to a private patient of nursing facility services in the State at the
time of application;

___ the average monthly cost to a private patient of nursing facility services in the community
in which the individual is institutionalized at the time of application.

5. Penalty Period - Non-institutionalized Individuals--
The agency imposes a penalty period determined by using the same method as is used for an
institutionalized individual; including the use of the average monthly cost of nursing facility
services;

___ imposes a shorter penalty period than would be imposed for institutionalized individuals,
as outlined below:

6. Penalty period for amounts of transfer less than cost of nursing facility care-

___ Where the amount of the transfer is less than the monthly cost of nursing facility care, the
agency imposes a penalty for less than a full month, based on the option selected in item
4.

X The state adds together all transfers for less than fair market value made during the look-
back period in more than one month and calculates a single period of ineligibility that
begins on the earliest date that would otherwise apply if the transfer had been made in a
single lump sum.

7. Penalty periods - transfer by a spouse that results in a penalty period for the individual--

(a) The agency apportions any existing penalty period between the spouses using the
method outlined below, provided the spouse is eligible for Medicaid.  A penalty can be
assessed against the spouse, and some portion of the penalty against the individual
remains.

(b) If one spouse is no longer subject to a penalty, the remaining penalty period must be
served by the remaining spouse.



                          SUPPLEMENT 9b TO ATTACHMENT 2.6-A
Page 4

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
State/Territory: DELAWARE

TRANSFER OF ASSETS 

8. Treatment of a transfer of income— 

When income has been transferred as a lump sum, the agency will calculate the penalty period
on the lump sum value.

When a stream of income or the right to a stream of income has been transferred, the agency will
impose a penalty period for each income payment.

___ For transfers of individual income payments, the agency will impose partial month penalty
periods using the methodology selected in 6. above.

X For transfers of the right to an income stream, the agency will base the penalty period on
the combined actuarial value of all payments transferred.

9. Imposition of a penalty would work an undue hardship--

The agency does not impose a penalty for transferring assets for less than fair market value in
any case in which the agency determines that such imposition would work an undue hardship.
The agency will use the following criteria in making undue hardship determinations:

Application of a transfer of assets penalty would deprive the individual:

(a)  Of medical care such that the individual's health or life would be endangered; or

(b) Of food, clothing, shelter, or other necessities of life.

10. Procedures for Undue Hardship Waivers

The agency has established a process under which hardship waivers may be requested that
provides for:

(a) Notice to a recipient subject to a penalty that an undue hardship exception exists;

(b) A timely process for determining whether an undue hardship waiver will be granted;
and

(c) A process, which is described in the notice, under which an adverse determination
can be appealed.



DMMA PROPOSED REGULATION #06-52b
REVISIONS:

20350 Transfer of Assets

20350.2.1  Look-Back Date

The look-back date is the earliest date on which a penalty for transferring assets for less than fair market value can
be assessed. Penalties can be assessed for transfers which take place on or after the look-back date.

Penalties cannot be assessed for transfers which take place prior to the look-back date.  The look-back date varies
for individuals transferring assets involving trusts.  See Section 20350.2.3 Look-back period for transfer of assets
involving trusts.

For long term care applications filed on or after 10/1/93 2/8/06 and assets transferred on or after 8/11/93 2/8/06, the
look-back date is 36 60 months prior to the baseline date.  The baseline date is the first date as of which the
individual was:

institutionalized; AND
has applied for medical assistance under the state plan.

For long term care applications filed prior to 10/1/93 or for assets transferred on or before 8/10/93, the look-back
date for uncompensated transfers (including trusts) is 30 months.

When an individual applies for Medicaid more than once (for example, he or she applies for Medicaid, is denied
eligibility because of excess resources, and applies again 6 months later), the look-back date is 36 60 months prior
to the baseline date.  The baseline date is the first date (first time) the individual has applied for long term care
Medicaid.  Each individual has only one look-back date, regardless of the number of periods of institutionalization,
applications for Medicaid, periods of eligibility, or transfers of assets.  All transfers of assets after that date fall
within the look-back period.

20350.2.2  Look-Back Period

The look-back period is the period that begins with the look-back date and ends with the baseline date.  This can
be 36 or 60 months, depending on what kind of trust was involved.  The look-back period It is the period of time
prior to the baseline date (see above) during which a previous transfer of assets for less than fair market value can
be penalized.  It is important to remember that transfers which occur after the baseline date are also subject to
penalty if they are made for less than fair market value.

The 36  month look-back period does not become fully effective until August 11, 1996  Prior to that date, a 36

These procedures shall permit the facility in which the institutionalized individual is residing to file an
undue hardship waiver application on behalf of the individual with the consent of the individual or the
individual's personal representative.

11. Bed Hold Waivers For Hardship Applicants

The agency provides that while an application for an undue hardship waiver is pending in the
case of an individual who is a resident of a nursing facility:

___ Payments to the nursing facility to hold the bed for the individual will be made for a
period not to exceed _____ days (may not be greater than 30).



month look-back period would actually begin at some time before the date transfers are covered by these new
rules.  Since the 36 month look-back period is effective for transfers made on or after August 11, 1993, any
transfers made before that date are treated under the rules in effect prior to OBRA 93.  Thus, the look-back period
is phased in over the 36-month period ending August 11, 1996.  Effective 2/8/06, the date of the [Deficit
Reduction Act of 2005 (DRA)] enactment, the look-back period was extended from 36 months to 60 months.  Any
[applications received transfers that occur] on or after 2/8/06 will be subject to a 60 month look-back period. 

20350.2.3 Look-Back Period for Transfers of Assets Involving Trusts

When an individual establishes a revocable trust and a portion is disbursed to someone else and not for the benefit
of the grantor, that portion is treated as a transfer of assets.  For a revocable trust, the transfer is considered to take
place on the date upon which the payment to someone other than the grantor was made.

When an individual establishes an irrevocable trust in which all or a portion of the trust cannot be disbursed to or on
behalf of the individual, that portion (the portion that is unavailable) is treated as a transfer of assets.  For an
irrevocable trust, the transfer is considered to have been made as of the date the trust was established or, if later,
the date upon which payment to the grantor was foreclosed.

Whenever a portion of a trust is treated as a transfer (as described above), the look-back period is 60 months.

When a trust is irrevocable but some or all of the trust can be disbursed to or for the benefit of the individual (the
portion that could be made available to the individual), the look-back period applying to disbursements made from
this portion to another person is 36 60 months. Effective 2/8/06, the date of the DRA enactment, all trusts will be
subject to a 60 month look-back period.

When an individual places assets into an irrevocable trust and can still benefit from those assets, the amount
transferred is equal to any of those assets which are paid out for a purpose other than to or for the benefit of the
individual.  When an individual places assets in an irrevocable trust and can no longer benefit from some or all of
those assets, that unavailable portion is considered as a transfer. The value of these assets is not reduced by any
payments from the trust which may be made from these unavailable assets as a later date.

(Break In Continuity of Sections)

20350.3 Penalty Period and Penalty Date

The penalty period is a period of ineligibility for long-term care Medicaid services that is imposed when an
individual makes a transfer of assets for less than fair market value.  Under OBRA 93 there is no maximum limit on
the penalty period for assets transferred after 8/10/93. The length of the penalty period is based on the value of the
assets transferred and the cost of nursing facility care. The penalty period cannot exceed 30 months for assets
transferred on or before 8/10/93.

The penalty date is the beginning date of each penalty period that is imposed for an uncompensated transfer.  The
penalty date for all individuals who transfer assets is the first day of the month in which the asset was transferred,
provided that date does not occur during an existing penalty period.  When a transfer takes place during an existing
penalty period, whether imposed under the pre-OBRA 93 or post-OBRA 93 rules, a new penalty period cannot
begin until the existing penalty period has expired.

The penalty period for an institutionalized individual is equal to:

- the total, cumulative uncompensated value of all assets transferred by the individual or spouse on
or after the look-back date

divided by



- the average monthly cost to a private patient for nursing facility services at the time of application.

The resulting figure is the number of months the applicant will be ineligible for Medicaid.

In figuring periods of ineligibility, count full months only, regardless of the date in a month a transfer actually occurs.
A full month is counted at the beginning of a period of ineligibility.  That is, a period of ineligibility begins with the
first day of the month in which a transfer has occurred.  For example, if an individual has made a transfer on
September 28, the period of ineligibility begins on September 1.  If a calculation of the penalty period results in a
partial month, round the days down to the end of the preceding month. For example, from a September 28 transfer,
round down to make August the last month in the period.  However, do not round a month up to the end of the
month in which the transfer occurred.  For example, do not round September 28 up to include the whole month of
September.

20350.3.1 Penalty Period for assets transferred on or after 2/8/06

Section 6011(b) for the Deficit Reduction Act amends section 1917(c)(1)(D) of  the Act to change the start date of
the penalty period, which is the period during which an individual is ineligible for Medicaid payment for long term
care services because of a transfer of assets for less than fair market value.

The ineligibility period will begin with the LATER of:

• The month during which assets have been transferred for less than fair market value; or
• The date on which the individual is eligible for medical assistance under the State plan and is receiving

institutional level of care services (based on an approved application for such services) that, were it not
for the imposition of the penalty period, would be covered by Medicaid.

The penalty period cannot begin until the expiration of any existing period of ineligibility.  The penalty period will
continue to run for the number of days determined by dividing the total value of assets transferred within the look
back period by the State’s average daily cost to a private patient of a nursing facility services in the State.  Once the
penalty period [in is] imposed, it will not be interrupted, but will continue to run even if the individual stops receiving
institutional level of care.

For non-institutionalized individuals, the penalty date will not begin until the individual is receiving an institutional
level of care.

Upon imposition of a period of ineligibility for long-term care level services because of an asset transfer, applicants/
recipients will be notified of the right to request an undue hardship waiver.  In addition, long-term care providers
may file an undue hardship waiver on behalf of the individual with the consent of the individual or the personal
representative of the individual.  See DSSM 20400.1.12.1.

For example:  An individual transferred an asset in May 1993, for which a penalty of 12 months was imposed. The
individual transfers another asset in October 1993, to which another 12 month penalty applies. Because the
second transfer took place within the first 12 month penalty period, the second penalty period cannot begin until the
first period expires, on April 30, 1994.  The first penalty period would run from May 1, 1993 through April 30, 1994.
The second penalty period would run from May 1, 1994, through April 30, 1995.

(Break In Continuity of Sections)

20350.9Treatment of Income as an Asset

Under OBRA 93, income, in addition to resources, is defined as an asset for transfer (and trust) purposes.  Where
an individual's income is given or assigned in some manner to another person, this is considered a transfer of
assets for less than fair market value.



In determining whether income has been transferred, do not scrutinize an individual's spending habits during the
36 or 60 month look-back period.  Absent evidence to the contrary, assume that ordinary household income was
legitimately spent on the normal costs of daily living.

Attempt to determine whether the individual has transferred lump sum payments actually received in a month.
Such payments, while counted as income in the month received for eligibility purposes, are counted as resources
in the following month if they are retained.  Therefore, disposal of such lump sum payments before they can be
counted as resources could constitute an uncompensated transfer of assets. 

Also, attempt to determine whether amounts of regularly scheduled income have been transferred.  Normally, such
a transfer takes the form of a transfer of the right to receive income.  For example, a private pension may be
diverted to a trust, and no longer be paid to the individual.  An exception to the transfer of assets penalty for
diverted income is a transfer into a Miller trust.

Explore the possibility of a transfer of income based on information given on the Medicaid application and through
active questioning of the individual concerning sources of income, income levels in the past versus present, direct
questions about giving income to others, etc.

When an individual has transferred income, or the right to income, a penalty for that transfer must be imposed.  If a
single lump sum is transferred (for example, a stock dividend check is given to another person in the month in
which it is received by the individual), the penalty period is calculated on the basis of the value of the lump sum
payment.

When a stream of income, or the right to a stream of income (such as a pension) is transferred, calculate the
penalty period based on a determination of the total amount of income expected to be transferred during the
individual’s life based on an actuarial projection of the individual’s life expectancy.  Calculate the penalty period on
the basis of the projected total income.

To make this determination, use the life expectancy tables, compiled from information published by the Office of the
Actuary of the Social Security Administration.

See 20350.9 Life Expectancy Tables.

(Break In Continuity of Sections)

20350.12Transfer of Assets Procedures

If an individual and/or couple alleges selling, giving away or otherwise transferring any non-excluded assets within
the 30, 36 or 60 months preceding the date of application, take the following steps:

1. Ascertain and document the FMV of the asset.
2. Ascertain and document the amount of compensation received by the individual and/or couple for

the transfer.
3. Calculate the uncompensated value, if any.  

If the asset was transferred at FMV, process the application as usual.

If the asset was transferred at less than FMV, explain to the applicant that an amendment to the Social Security Act
requires that the Division of Medicaid and Medical Assistance (DMMA) presume, when assets are sold or given
away at less than FMV, that the transaction was made for the purpose of establishing Medicaid eligibility.  The
difference between the amount received for the transfer and the FMV is counted as being available to meet the
needs of the individual for a period after the date of disposal.  

Explain that the law requires that DMMA presume the transfer to be for the purpose of establishing Medicaid



eligibility unless the individual can demonstrate that:

1.) the individual intended to dispose of the assets either at fair market value or for other valuable
consideration; or 

2.) the assets were transferred exclusively for a purpose other than to qualify for Medicaid.

If the applicant does not wish to rebut the presumption, she/he will be ineligible for Medicaid for a specified period.

(Break In Continuity of Sections)

20400.5 Irrevocable Trusts

An irrevocable trust is a trust that cannot in anyway, be legally revoked by the grantor.

20400.5.1Treatment of Two Types of Irrevocable Trusts

Irrevocable trusts are treated differently based on whether payment can or cannot be made for the benefit of the
individual.

20400.5.1.1Irrevocable Trust States Payment Can Be Made To Or For The Benefit Of The Individual

When the terms of an irrevocable trust state that payment can be made to or for the benefit of the individual from
any part or all of the trust, the payments made are considered income. Any part of the trust or payment that could
be paid for the benefit of the individual is treated as an available resource.
When the terms of an irrevocable trust state that payment can be made to or for the benefit of the individual from
any part or all of the trust, and the payment is not used for the benefit of the individual, the payment is treated as a
transfer of assets. In this type of situation, the look-back period is 36 60 months.

20400.5.1.2Irrevocable Trust States Payments Cannot Under Any Circumstances Be Made To Or For The
Benefit Of The Individual

When all or a portion of the principal or income on the principal of the trust cannot be paid to the individual or for the
benefit of the individual, all of these payments are treated as a transfer of assets for less than fair market value.
The date of transfer is the date the trust was established or, if later, the date on which payment to the individual was
actually barred. When determining the value of the portion of the trust that cannot be paid to the individual, do not
subtract from the trust the value of any payments made. If the trustee or the grantor adds funds to the trust after the
date of transfer, these added funds are considered to be a new transfer of assets. The transfer date for these
additional funds is the date that the new funds were placed in the trust. (Note, when determining the penalty period:
if a previous penalty period is still in effect, the new penalty period cannot begin until the previous penalty period
has expired.) Under this type of trust the look-back period is 60 months.
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