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DELAWARE REGISTER OF REGULATIONS

The Delaware Register of Regulations is an
official State publication established by authority
of 69 Del. Laws, c. 107 and is published on the
first of each month throughout the year.

The Delaware Register will publish any
regulations that are proposed to be adopted,
amended or repeded and any emergency
regulations promul gated.

The Register will aso publish some or al of
the following information:

Governor’s Executive Orders

Governor’s Appointments

Attorney General’s Opinionsin full text
Agency Hearing and Meeting Notices
Other documents considered to be in the
public interest.

CITATIONTO THE
DELAWARE REGISTER

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:

4 DE Rey. 769 - 775 (11/1/00)

Refers to Volume 4, pages 769 - 775 of the
Delaware Register issued on November 1, 2000.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues)
for the Delaware Register of Regulations is
$120.00. Single copies are available at a cost of
$12.00 per issue, including postage. For more
information contact the Division of Research at
302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS

Delaware citizens and other interested parties
may participate in the process by which
administrative regulations are adopted, amended
or repealed, and may initiate the process by which
the validity and applicability of regulations is
determined.

Under 29 Del.C. 810115 whenever an
agency proposes to formulate, adopt, amend or
repeal aregulation, it shall file notice and full text
of such proposals, together with copies of the
existing regulation being adopted, amended or
repealed, with the Registrar for publication in the
Register of Regulations pursuant to 81134 of this
titte. The notice shall describe the nature of the
proceedings including a brief synopsis of the
subject, substance, issues, possible terms of the
agency action, a reference to the legal authority of
the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
persons may present their views; if in writing, of
the place to which and the final date by which such
views may be submitted; or if at a public hearing,
the date, time and place of the hearing. If apublic
hearing is to be held, such public hearing shall not
be scheduled less than 20 days following
publication of notice of the proposal in the
Register of Regulations. If a public hearing will
be held on the proposal, notice of the time, date,
place and a summary of the nature of the proposal
shall also be published in at least 2 Delaware
newspapers of general circulation. The notice
shall also be mailed to all persons who have made
timely written requests of the agency for advance
notice of its regulation-making proceedings.

The opportunity for public comment shall be
held open for a minimum of 30 days after the
proposal is published in the Register of
Regulations. At the conclusion of al hearings and
after receipt, within the time allowed, of all written
materials, upon al the testimonial and written
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evidence and information submitted, together with
summaries of the evidence and information by
subordinates, the agency shall determine whether
a regulation should be adopted, amended or
repealed and shall issue its conclusion in an order
which shall include: (1) A brief summary of the
evidence and information submitted; (2) A brief
summary of its findings of fact with respect to the
evidence and information, except where a rule of
procedure is being adopted or amended; (3) A
decision to adopt, amend or repeal a regulation or
to take no action and the decision shall be
supported by its findings on the evidence and
information received;, (4) The exact text and
citation of such regulation adopted, amended or
repeded; (5) The effective date of the order; (6)
Any other findings or conclusions required by the
law under which the agency has authority to act;
and (7) The signature of at least a quorum of the
agency members.

The effective date of an order which adopts,
amends or repeals a regulation shall be not less
than 10 days from the date the order adopting,
amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula-
tions, unless such adoption, amendment or repeal
gualifies as an emergency under 810119.

Any person aggrieved by and claming the
unlawfulness of any regulation may bring an
action in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption,
amendment or repeal of a regulation shall be sub-
ject to review until final agency action on the pro-
posal has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court asa
defense in the action.

Except as provided in the preceding section,

no judicia review of a regulation is available
unless a complaint therefor is filed in the Court
within 30 days of the day the agency order with
respect to the regulation was published in the
Register of Regulations.
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Deborah A. Porter, Administrative Assistant;
Barbara Ryan, Public Information Clerk;
Victoria Schultes, Administrative Assistant; Ted
Segletes, Paralegal; Don Sellers, Printer; Thom
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The table printed below liststhe regulations that have been proposed, adopted, anended or repealed
in the preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed aphabetically by the promulgating agency, followed by a citation to that
issue of the Register in which the regulation was published. Proposed regulations are designated with
(Prop.); Fina regulations are designated with (Final); Emergency regulations are designated with

(Emer.); and regulations that have been repealed are designated with (Rep.).
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Grant and Revoke Certificates of Public Convenience & Necessity Subject to the
Jurisdiction Of the PSC..........ccoi i e e s 5 DE Reg. 212 (Fina)
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DEPARTMENT OF NATURAL
RESOURCESAND
ENVIRONMENTAL CONTROL
DivISION OF FIsH & WILDLIFE

Statutory Authority: 7 Delaware Code,
Section 6010, (7 Del.C. 6010)

REGISTER NOTICE
SAN# 2001-18

* PLEASE NOTE: THE PROPOSED OYSTER REGULATIONS
THAT WERE PUBLISHED IN THE AUGUST 2001 REGISTER
OF REGULATIONS WERE NOT COMPLETE. THE NEW
REGULATIONS, $63, S-65, S-67, S-69, S-71, S-73 AND S
75, WERE INADVERTENTLY NOT PUBLISHED. THE ENTIRE
PROPOSAL IS REPUBLISHED BELOW.

1. TITLE OF THE REGULATIONS
OYSTER REGULATIONS

2. BRIEF SYNOPSIS OF
SUBSTANCE AND ISSUES:

SB 185 established the direct sale of oysters harvested
from the State€'s natural oyster beds. New shellfish
regulations are required to govern the seasons, locations for
landing oysters, the type and amount of harvesting gear, the
minimum size of oysters and an annua quota of oysters
allowed to be harvested.

THE  SUBJECT,

3. POSSIBLE TERMSOF THE AGENCY ACTION:
These proposed regulations will remain in effect
indefinitely.

4, STATUTORY BASIS OR LEGAL AUTHORITY
TO ACT:
7 Del. C. §2106

5. OTHER REGULATIONS THAT MAY BE
AFFECTED BY THE PROPOSAL:

Repeal Shellfish Regulation Nos. S-7, S-9, S-11, S-13
and S-37 as no longer needed.

6. NOTICE OF PUBLIC COMMENT:

A public hearing on proposed shellfish regulations is
scheduled for August 23, 2001 at 7:30 PM in the DNREC
auditorium, 89 Kings Highway, Dover, DE 19901. The
record will remain open for written comment until 4:30 PM
on August 30, 2001. Individuals may present their opinions
and evidence and/or request additional information by
writing, calling or visiting the Fisheries Section, Division of
Fish and Wildlife, 89 Kings Highway, Dover, DE 19901,
(302) 739-3441.

7. PREPARED BY:
Charles A. Lesser, (302)739-3441, May 7, 2001

S7 NATURAL OYSTER BEDS- LOCATION

(@) “Natural oyster beds’ shall mean those shellfish
grounds located to the North of the “East Line” in Delaware
Bay and River and shellfish grounds located upstream of the
entrances of al tributaries entering the Delaware River and
Delaware Bay under the jurisdiction of the State.

{by—FheDepartment—shall—designate—specifienatural
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S63. OYSTER HARVESTNG SEASONS

(a) It shall be unlawful for any person to harvest or to

attempt to harvest oysters from the State's natural oyster
beds in the year 2001 except during the period beginning at
sunrise on November 1, 2001 and ending at sunset on
December 31, 2001.

(b) It shall be unlawful for any person to harvest or to
attempt to harvest oysters from the State's natural oyster
beds, in any calendar year other than the year 2001, except
during the period beginning at sunrise on April 1 or the
Monday thereafter if April 1 is a Sunday, and ending at
sunset on December 31 or the preceding Saturday if
December 31 is a Sunday.

S65.0YSTER LANDING AREAS
(a) It shall be unlawful for any person to land oysters
taken for direct sale from the State's natural oyster beds at
any site other than in the town of Leipsic, Port Mahon,
Bowers Beach or the Cedar Creek State Boat A ccess facility.
(b) 'TolLand shall mean to bring to shore.

S67.OYSTER HARVESTING GEAR

(@ It _shall be unlawful for any person to harvest
oysters or attempt to harvest oysters from the State s natural
oyster beds with any gear other than an oyster dredge that
measures no more that 52 inches in length along the tooth
bar.

(b) It shall be unlawful for any person to harvest
oysters or attempt to harvest oysters from the State s natural
oyster beds with an oyster dredge with teeth measuring more
than four (4) inchesin length.

(c) It shall be unlawful for any person to harvest
oysters or attempt to harvest oysters from the State s natural
oyster beds with more than two oyster dredges overboard at
the same time.

(d) It shall be unlawful for any person to harvest
oysters or attempt to harvest oysters from the State s natural
oyster beds with any dredge that is attached to another

dredge.

S 69, OYSTER MINIMUM SIZE LIMIT

It shall be unlawful for any person to possess any oyster
harvested for direct sale from the State’s natural oyster beds
that measures less that 2.75 inches between the two most
distant points on the edges of said oyster's shell.

S71. OYSTER HARVESTING CONTROL DATES
(a8 The Department shall consider a person eligible to

participate in the next annual harvest of oysters for direct
sale from the State’s natural oyster beds provided said
person complies with the following criteria:

1. Helshe has obtained a valid oyster harvesting
license.

2. He/she has indicated in writing to the
Department no later than 10 days prior to the opening date of

the annual oyster harvesting season that he/she will
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participate in said annual harvest of oysters.

3. Helshe pays the annual oyster harvest fee of
$1.25 per bushel for his’her individual allotment of oysters
on or before the opening date of said annual harvest of
oysters.

(b) In the event aperson who indicatesin writing to the
Department that he/she will participate in the next annual
harvest of oysters from the State's natural oyster beds and
then fails to pay their oyster harvest fee on or before the
opening date of said annual harvest of oysters, said person
share of oysters shall be pooled and made available for
subseguent allocations to individuals who have paid their
oyster harvest fees on time. The quantity subsequent
dlocation of oysters shall be determined by dividing the
pooled alotments by the number of paid participants.
Interested participants may obtain no more than one
subsequent alocation by paying the oyster harvest fee of
$1.25 per bushel prior to harvesting same.

S73. OYSTER HARVESTING LICENSEE
REQUIREMENTS

(@ It _shall be unlawful for any person licensed to
harvest oysters from the State’'s natural oyster beds to
possess another person’s oyster harvesting tags on board the
vessel listed on said person’s oyster harvesting license unless
the other person is on board said vessel.

S-75. OYSTER HARVEST QUOTA
The oyster harvest quotafor 2001 is 24, 795 bushels.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text.
Language which is strieken through indicates text being del eted.

Proposed Requlations

Under 29 Del.C. 810115 whenever an agency proposesto formulate, adopt, amend or repea aregulation, it shall file
notice and full text of such proposals, together with copies of the existing regulation being adopted, amended or repealed, with
the Registrar for publication in the Register of Regulations pursuant to 81134 of thistitle. Thenotice shall describe the nature
of the proceedings including a brief synopsis of the subject, substance, issues, possible terms of the agency action, areference
to the legal authority of the agency to act, and reference to any other regulations that may be impacted or affected by the
proposal, and shall state the manner in which persons may present their views; if in writing, of the place to which and the firel
date by which such views may be submitted; or if at a public hearing, the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not be scheduled less than 20 days following publication of notice of the
proposal in the Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation; The
notice shall also be mailed to all persons who have made timely written requests of the agency for advance notice of its
regulation-making proceedings.

proposed amendments add certain new definitions in
connection with the Brownfield Assistance Program,
incorporate the interagency due diligence that the staff of the
Delaware Economic Development Office performs into the
description of the evaluation process for assistance,
eliminate certain non-profit activities from the list of
ineligible projects in certain programs, remove a limitation
on the amount of assistance that can be rendered with respect
to certain programs and conform the Brownfield Assistance
Program terms to those in the recently enacted 29 Del.C.
§ 5028(c).

EXECUTIVE DEPARTMENT

DELAWARE ECONOMIC DEVELOPMENT OFFICE
Statutory Authority: 29 Delaware Code,
Section 5005(11), (29 Del.C. 85005(11))

THE DELAWARE ECONOMIC DEVELOPMENT
AUTHORITY
NOTICE OF PUBLIC HEARING ON PROPOSED
AMENDEMENTSTO REGULATION NO.5-
PROCEDURES GOVERNING THE DELAWARE
STRATEGIC FUND
STATUTORY BASIS AND LEGAL AUTHORITY TO
ACT
29 Delaware Code, 88 5005(11), 5029(a).

TITLE OF REGULATION
Regulation No. 5 Procedures Governing the Delaware
Strategic Fund.

OTHER REGULATIONS AFFECTED

NATURE OF PROCEEDINGS; SYNOPSIS OF THE None.

SUBJECT AND SUBSTANCE OF THE PROPOSED
REGULATION

In accordance with procedures set forth in 29 Del.C.
Ch. 11, Subch. 111 and 29 Del.C. Ch. 101, the Director of the

NOTICE OF PUBLIC HEARING; HOW TO
COMMENT ON THE PROPOSED REGULATION
Members of the public may receive a copy of the

Delaware Economic Development Office, as Chairperson of
The Delaware Economic Development Authority, is
proposing to adopt an amendment to the existing regulation
for the administration and operation of the Delaware
Strategic Fund Program established in 29 Del.C. 88 5027
through 5029, as amended, to reflect certain changes in the
practices of The Delaware Economic Development
Authority pertaining to the Delaware Strategic Fund
Program and changes to the Brownfield Assistance program
under that statute that are necessitated by the enactment into
law of 73 Delaware Laws, ¢.183 (July 13, 2001). The

proposed amendments to the regulation at no charge by
United States Mail by writing or calling Ms. Lee K. Porter,
Delaware Economic Development Office, 99 Kings
Highway, Dover, DE, 19901-7305, phone (302) 739-4271.
The Director of the Delaware Economic Development
Office, as the Chairperson of The Delaware Economic
Development Authority, or an employee of the Delaware
Economic Development Office designated by the Director,
will hold a public hearing a which members of the public
may present comments on the proposed regulation on
October 1, 2001 in the conference room of the offices of the
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Delaware Economic Development Office on the 10" floor of
the Carvel State Office Building, 820 N. French Street,
Wilmington, DE, 19801 from 500 PM to 7:00 PM.
Additionally, members of the public may present written
comments on the proposed regulation by submitting such
written comments to Ms. Lee K. Porter at the address of the
Delaware Economic Development Office set forth above.
Written comments must be received on or before October 1,
2001.

TEXT OF PROPOSED AMENDED REGULATION
NO. 5 PROCEDURES GOVERNING THE
DELAWARE STRATEGIC FUND

1.0 ENABLING LEGISLATION

1.1 Pursuant to 29 Del.C. 88 5027-5029 (the “Act”), as
amended, the Delaware Strategic Fund (the “Fund”) was
established. The Fund was created to assist the Delaware
Economic Development Office (the “Office”) through The
Delaware Economic  Development  Authority  (the
“Authority”) with efficiently administering financing
programs as well as with developing new programsto retain,
attract and expand Delaware employment. Section 5029(a)
of the Act directs the Authority to draft rules and regulations
pertaining to Fund eligibility. The following regulations (the
“Regulations’) have been adopted by the Authority pursuant
to the foregoing provision of the Act. 29 Del.C. § 5005(11)
also gives the Director of the Office general power to
promul gate rules and regulations governing the Office.

2.0 PURPOSE

2.1 The purpose of these Regulations is to establish
criteria for the administration of the Fund. The Regulations
contain procedures governing the process for applying to the
Authority for economic assistance under the Fund, pre-
closing and post-closing procedures and criteria for the
Authority’s approval or disapproval of an application for
economic assistance under the Fund.

3.0 DEFINITIONS

Unless otherwise indicated below, all capitalized terms
used herein shall have the meaning ascribed to such termsin
29 Del.C. §5052.

The terms defined in 1.0 of this Regulation shall have
the meanings ascribed to such termstherein.

The following words and terms, unless the context
clearly indicates a different meaning, shall have the
following respective meanings:

“Application” means an application made to the
Authority on such form or forms, together with all relevant
attachments, as the Authority may, in its sole discretion,
require in connection with administration of the Fund.

“Applicant” means any person, including individuals,

firms, partnerships, associations, societies, trusts, public or
private corporations, not for profit corporations or other
legal entities, including public or governmental bodies as
well as natural persons for which a Project is undertaken or
proposed to be undertaken.

“Award” shall have the meaning ascribed to such term
in 18.0 hereof.

“Brownfield” means any vacant, abandoned or
underutilized real property, the development or
redevel opment of which may be hindered by the reasonably
held belief that the real property may be environmentally
contaminated.

“Brownfield Assistance” shal
ascribed to such termin 19.0 hereof.

“Certified Brownfield” means a Brownfield that the
Secretary of the Department of Natural Resources and
Environmental Control has certified as a Brownfield

pursuant to the regulations promulgated under 7 Del.C.

have the meaning

9104(b)(2)p.
Chairman “Chairperson” means the Chaifman

Chairperson of the Authority.

“Council” means the Council on Development Finance
created by 29 Del. C. 85007.

“Development Assistance” shal have the meaning
ascribed to such term in 15.0 hereof.

“Eligible Project” shall have the meaning ascribed to
such termin 19.0 hereof.

“Final Approval” means the final approval of an
Application by the Shai+man Chairperson.

“Financial Assistance” shal have the meaning
ascribed to such termin 17.0 hereof.

“Gll Loan” shall have the meaning ascribed to such
term in 11.0 hereof.

“Green Industries Initiative” means the program
created by the memorandum of understanding between the
Delaware Development Office, predecessor in interest to the
Belaware—Econemic—Develepment  Office, and  the
Department of Natural Resources and Environmental
Control dated December 2, 1991.

“Loan” shall have the meaning ascribed to such termin
10.0 hereof.

“Participation” shall have the meaning ascribed to
such termin 9.0 hereof.

“Program” shal have the meaning ascribed to such
term in 18.0 hereof.

“Relocation Assistance” shall
ascribed to such termin 16.0 hereof.

“SBIR” shall have the meaning ascribed to such termin
18.0 hereof.

have the meaning

4.0 FEES
4.1 Application Fees
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41.1 A non-refundable fee of two hundred fifty
dollars ($250) shall accompany every Application before
such Application shall be considered by the Authority. The
fee shall be in the form of a check made payable to “The
Delaware Economic Development Authority.”

4.2 Closing Fees

4.2.1 For loans or participations in any amount up
to and including one hundred thousand dollars ($100,000), a
fee of one half percent (.5%) of the loaned amount shall be
paid at closing.

4.2.2 For loans or participations excess of one
hundred thousand dallars ($100,000) up to and including
two hundred twenty five thousand dollars ($225,000), a fee
of one percent (1%) of the loaned amount shall be paid at
closing.

4.2.3 For loans or participations in excess of two
hundred twenty five thousand dollars ($225,000), a fee of
one and one half percent (1.5%) of the loaned amount shall
be paid at closing.

4.2.4 The Application fee shall be credited toward
the closing fee required to be paid under 4.2. In no event
shall the closing fee and the Application fee total less than
two hundred fifty dollars ($250).

4.3 Post Closing Fees

4.3.1 Any feesor costsincurred by the Authority in
connection with executing a document or granting a consent
or waiver related to a Project after closing, including,
without limitation, attorney fees, shal be paid by the
Applicant.

4.3.2 Any fees or costs incurred by the Authority
for modifying or restructuring payment terms for financial
assistance after closing, shall be paid by the Applicant.

4.3.3 Closing documentation for all Projects shall
contain the Applicant’s covenant to pay the fees and costs
described in 4.3.1 and 4.3.2.

4.4 Waiver of Fees

441 The foregoing fees shall, unless otherwise
waived by the Authority in its sole discretion, be paid with
respect to all financial assistance granted by the Authority.

5.0 LOAN TERMS
5.1 Interest Rate

5.1.1 Theinterest rate on adirect loan with aterm
up to and including one hundred twenty (120) months shall
be sixty percent (60%) of the prime rate published in The
Wall Street Journal.

5.1.2 Theinterest rate on adirect loan with aterm
of more than one hundred twenty (120) months shall be
seventy percent (70%) of the prime rate published in The
Wall Street Journal.

5.1.3 Theinterest rate on a participation loan with a
term up to and including one hundred twenty (120) months
shall be sixty percent (60%) of the participating bank’s
commercial rate.

5.1.4 Theinterest rate on a participation loan with a
term of more than one hundred twenty (120) months shall be
seventy percent (70%) of the participating bank’s
commercia rate.

5.2 Maturity

5.2.1 Loans for which the proceeds are used for
working capital purposes shall not have amaturity of greater
than five (5) years.

5.2.2 Loans for which the proceeds are used for
purposes other than working capital and the purchase or
renovation of rea estate shall not have a maturity of greater
than ten (10) years.

5.2.3 Loans for which the proceeds are used to
purchase or renovate real estate shall not have a maturity
greater than twenty (20) years.

5.3 Repayment

5.3.1 Loans will be amortized and repaid to the
Authority on a monthly basis. Any amortization of Loan
repayment other than monthly principa and interest shall be
at the sole discretion of the Authority.

5.3.2 Participations will be amortized to mirror
those of the financial institution from which the Participation
was purchased.

6.0 APPLICATION PROCEDURE

6.1 Before submitting an Application, the Applicant
should consult with the Authority to determine if the Project
iseligible for consideration.

6.2 To apply for financial assistance, an Applicant must
submit a completed Application concerning the Project to
the Authority for review, together with the non-refundable
Application fee. No application will be reviewed by the
Authority until it is complete to the satisfaction of the
Authority.

6.3 Applicants may obtain Application forms by
contacting the Director of Financia Programs, Delaware
Economic Development Office, 99 Kings Highway, Dover,
DE 19901. Phone (302) 739-4271 / Fax (302) 739-5749.

7.0 EVALUATION PROCESS

7.1 When an Application is complete to the satisfaction
of the Authority, the Authority will evaluate the Project,
which evaluation may be based on the following:

7.1.1 Visitation to the Applicant’'s place of
business, which may take place prior to the Application as a
part of the meeting to determinedigibility.

7.1.2 Analysis of historical and projected financial
statements and a comparison to industry peers.

7.1.3 An independent industry study (using source
material such as RMA Annual Statement Studies),
comparing the Applicant’s projections to the study, and
considering the short term and long term outlook for the
industry.

7.1.4 Contact with the Applicant’s customers to
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ascertain the quality of the product or service provided, the
competitiveness of the pricing, reliability and timelines of
delivery, length of the relationship, likelihood of the
relationship being continued, and customer’s opinions of the
Applicant’s management.

7.1.5 Contact with the Applicant’s suppliers to
ascertain the length of the relationship, the amount of credit
extended, the amount of purchases, payment history, the
likelihood of the relationship being continued, and possibly
an opinion of Applicant’s management.

7.1.6 Contact with the Applicant's bank(s) to
ascertain credit history and obtain an opinion of the
Applicant’s management.

7.1.7 An analysis of collatera available to secure
any requested financing as to adequacy of amount, quality,
condition, and marketability.

7.1.8 Independent credit investigations of the
Applicant and its principals, which may include judgment
and lien searches.

7.1.9 Independent inquiries about the Applicant
and its principals with other agencies of the State, other
states, or the United States.

7.2 After completing the evaluation, a determination
shall be made regarding the merits of the request, the
adequacy of the collateral available to secure the requested
financing, if applicable, and, if applicable, the likelihood of
repayment.

7.3 If a positive determination is made, the requested
financing will be presented to the Chairman Chairperson for
preliminary approval.

8.0 APPROVAL PROCESS

8.1 The Authority shall useits reasonable best effortsto
complete its review of the Application and to forward the
Application to the Chairman Chairperson for preliminary
approval or disapproval within sixty (60) days from the date
it deems an Application complete.

8.2 Upon preliminary approval by the Chairman
Chairperson, an Application shall be submitted to the
Council for review, and the Council shal make a
recommendation with respect to the Application.

8.3 If the Chairman Chairperson of the Authority
determines that a Project has substantial economic
development content, is in the public interest, and that the
Authority’s financia support would represent a prudent use
of State funds, consistent with the Act, then the Chairman
Chairperson may recommend financial assistance for such
Project to the Council which exceeds any dollar limitations,
conditions to, or restrictions on, assistance contained in these
Regulations.

84 Upon recommendation by the Council, the
Application shall be submitted to the Shairman Chairperson
for consideration and final approval or disapproval.

8.5 Fina Approval shall constitute official action onthe

part of the Authority demonstrating its intent to adopt a
resolution authorizing the issuance of the requested financial
assistance. Fina Approva will be binding on the Authority
provided, however, that the Authority may withdraw Final
Approval at any time prior to the Clesirg-Bate disbursement
of financial assistance, if it determines that (1) the
Applicant’s circumstances have changed adversely since the
date of Fina Approval or since completion of the
Application, if such adverse change did not come to the
Authority’s attention prior to Final Approva or (2) the
Application contained a statement that was materially false
or failed to include information necessary to prevent the
Application from being materially false.

8.6 Final Approval will be effective for a period not to
exceed one (1) year, and all funds committed for a Project
must be completely dispersed by the Authority within that
time. The Authority, in its sole discretion, may make
limitations or grant extensions with respect to this one-year
period.

8.7 The Applicant shall be issued a commitment |etter
outlining the terms and conditions of the Final Approval.
When the commitment letter has been accepted by the
Applicant and returned to the Authority together with any
required fees, and all required documentation is prepared in
form and content satisfactory to the Authority, a closing is
scheduled and financial assistance is made available to the
Applicant.

9.0 PARTICIPATION LOAN PROGRAM
9.1 Program Description

9.1.1 The Authority is empowered to purchase
participations from financial institutions that are approved
by the Authority (a*“Participation”). A Participation shall be
no more than thirty percent (30%) of the eligible bank debt
with respect to a Project. The Authority may, in its sole
discretion, limit the amount of its Participation in any Project
to any amount less than thirty percent (30%).

9.1.2 The maximum amount of a Participation
ordinarily shall be four hundred fifty thousand dollars
($450,000), and the minimum amount shall be thirty
thousand dollars ($30,000).

9.1.3 Proceeds of Participations can be used for
any Project, subject to 9.2.2 below.

9.1.4 The maximum term of a Participation shall be
twenty (20) years and the minimum term shall be two (2)
years. The actua term will be based on usage of the
proceeds and will mirror the term of the underlying loan.

9.2 Eligibility Standards

9.2.1 To be dligible for a Participation, a Project
should serve a public purpose by maintaining or expanding
full-time employment in the State, maintaining or
diversifying business and industry in the State, and/or
maintaining or increasing its tax base. Also, the Applicant
must be able to demonstrate to the satisfaction of the
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Authority that financial assistance from the State is
necessary to effectuate the outcome of the Project.
9.2.2 The following projects do not qualify for a

Participation:

9.2.2.1 Private speculativereal estate ventures;

9.2.2.2 Projects which do not attract or retain
employment opportunities;

9.2.2.3 Restaurants and professional office

buildings;
9.2.2.4 Refinancing of existing debt; and,
9.2.25 Funding projects located outside the
State. and

9.2.2.6 Private, non-profit activities except
those which assist in the financing of medical facilities,
nursing facilities for the residence care of the aged in order
to provide modern and efficient medical and nursing care
and residence facilities for the citizens of the State.

9.3 Project Approval Standards
9.3.1 Findings. - As a precondition to approving a

Participation, the Authority shall make the findings and
determinations required by 29 Del. C. 85055 with respect to
the Applicant and the Project. The Authority shall apply the
following standards, where applicable, in making such
findings and determinations:

9.3.1.1 Employment Standard. - The Authority
will review information concerning the Applicant as
submitted in an Application or as otherwise available to the
Authority through independent investigation. Asacondition
precedent to purchasing a Participation, the Authority shall
determine that the Applicant intends to maintain and/or is
capable of maintaining or providing gainful employment
within the State. The standards to be considered by the
Authority will include, but not be limited to, the number of
permanent, quality, full-time jobs created or retained as a
result of the Project, the wage scale applicable to persons to
be employed as a result of the Project, the economic
situation in the State at the time of filing of the Application,
the effect of the Project on the tax base of the State or of the
county or municipality in which the Project is to be located,
and the expected impact that the Project will have on the
development of new or expanded economic activity within
the State.

9.3.1.2 Abandonment Standard. - When
applying the “employment standard” set forth in 9.3.1.1.
above, the Authority shall take into consideration whether
the Project will cause or result in unnecessary abandonment
of an existing facility elsewhere in the State by the
Applicant. The Authority, in its sole discretion, may
disapprove a Participation for a Project involving relocation
within the State if the relocation will result in ajob loss and/
or hardship for existing employees or abandonment.

9.3.1.3 Capability Standard; Adherence to
Law. In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time

jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in its sole discretion, rely on a sworn affidavit of the
Applicant or an officer of the Applicant or an opinion of
counsel of the Applicant to such effect. If an Applicant has
been convicted of such aviolation, the Authority, in its sole
discretion, may decline to consider the Application. If
requested by the Authority, similar proof shall be obtained
from any operator or principal user of the Project.

9.3.1.4 Prior Lending Commitment. - Prior to
Final Approval the Applicant must provide a written
commitment from a bank or other recognized lending
institution evidencing its commitment to lend to the
Applicant the required portion of the bank debt necessary to
complete the proposed Project.

9.3.2 Collateral Provisions. - The Participation
shall be collateralized to the satisfaction of the Authority
which shall use standard underwriting procedures to
determine such collateraization. In the case of a privately
held company, personal guarantees from active owners
(whose ownership is 20% or greater) will normaly be
required.

9.3.3 Mandatory Provisionsin Closing Documents
- The closing documents for a Participation shall statethat, if
applicable, the participating financial institution will provide
evidence to the Authority that the Applicant maintains
property insurance policies on any collateral. The Authority
shall be listed as loss payee, as its interests may appear, and
the participating financial institution will provide evidence
to the Authority that the Applicant maintains public liability
insurance naming the Authority as an additional insured, as
its interests may appear.

9.34 Post-Loan Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the funding of a Participation, submit to the
Authority, on an annual basis, financial statementsin aform
acceptable to the Authority, a progress report on the status of
the Project, including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as aresult
of the Project and the wage scale applicable to such persons,
any economic impact of the funding (such as sales, costs,
etc.) and any other information required by the Authority.
Each Applicant shall report to the Authority no later than
August 31 of each of the years for which the report is
required.
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10.0 DIRECT LOAN PROGRAM
10.1 Program Description

10.1.1 The Authority is empowered to make direct
loans to Applicants (a“Loan”). Fhe-maximum-ameunt-ef-a
l:e_an shal-be-thirty P SE.IE (30%)-0 “.e g 3,E.BEH.IE lebt
”.'“' |e_5|se, EI.E t_e Elt roject IFI.E At e_uty FRdy;h Hs-sole
ameuntlessthan-thirty-pereent-{30%)

10.1.2 The maximum amount of a Loan ordinarily
shall be four hundred fifty thousand dollars ($450,000), and
the minimum amount shall be thirty thousand dollars
($30,000).

10.1.3 Proceeds of a Loan can be used for, but are
not limited to, the acquisition of land, buildings, machinery
and equipment, the expansion of an existing building, or the
renovation of machinery, equipment, and buildings.
Proceeds can also be used to augment working capital.

10.1.4 The maximum term of a Loan shall be
twenty (20) years and the minimum term shall be two (2)
years. Theactual term of the Loan will be based on usage of
the proceeds.

10.2 Eligibility Standards

10.2.1 To be digible for a Loan, a Project should
serve a public purpose by maintaining or expanding
employment in the State, by maintaining or diversifying
business and industry in the State, and/or by maintaining or
increasing its tax base. Also, the Applicant must be able to
demonstrate to the satisfaction of the Authority that financial
assistance from the State is necessary to effectuate the
outcome of the Project.

10.2.2 The following projects do not qualify for a
Loan:

10221 Private speculative real estate
ventures,

10.2.2.2 Projects which do not attract or retain
employment opportunities;

10.2.2.3 Restaurants and professional office

buildings;
10.2.2.4 Refinancing of existing debt; and,
10.2.2.5 Funding projects located outside the
State. and

10.3 Project Approva Standards
10.3.1 Findings. - As a precondition to approving

a Loan, the Authority shall make the findings and
determinations required by 29 Del.C. § 5055 with respect to
the Applicant and the Project. The Authority shall apply the
following standards, where applicable, in making such
findings and determinations:

10.3.1.1 Employment

Standard. - The

Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making a Loan, the Authority shall
determine that the Applicant intends to maintain and/or is
capable of maintaining or providing gainful employment
within the State. The standards to be considered by the
Authority will include, but not be limited to, the number of
permanent, quality, full-time jobs created or retained as a
result of the Project, the wage scale applicable to persons to
be employed as a result of the Project, the economic
situation in the State at the time of filing of the Application,
the effect of the Project on the tax base of the State or of the
county or municipality in which the Project is to be located,
and the expected impact that the Project will have on the
development of new or expanded economic activity within
the State.

10.3.1.2 Abandonment Standard. - When
applying the “employment standard” set forth in 10.3.1.1.
above, the Authority shall take into consideration whether
the Project will cause or result in unnecessary abandonment
of an existing facility elsewhere in the State by the
Applicant. The Authority, in its sole discretion, may
disapprove a Loan in a Project involving relocation within
the State if the relocation will result in a job loss and/or
hardship for existing employees or abandonment.

10.3.1.3 Capability Standard; Adherence to
Law. In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in its discretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
Authority, ssimilar proof shall be obtained from any operator
or principal user of the Project.

complete thepropesed-Project:

10.3.2 Collateral Provisions. - The Loan shall be
collateralized to the satisfaction of the Authority which shall
use standard underwriting procedures to determine such
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collateralization. In the case of a privately held company,
personal guarantees from active owners (whose ownership is
20% or greater) will normally be required.

10.3.3 Mandatory Provisions in Closing
Documents. - The closing documents for a Loan shall state
that, if applicable, the Applicant will provide evidence to the
Authority that the Applicant maintains property insurance
policies on any collateral with the Authority listed as loss
payee, as its interests may appear, and public liability
insurance policies with the Authority listed as an additional
insured, as its interests may appear.

10.34 Post-Loan Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the funding of aLoan, submit to the Authority, on
an annua basis, financial statements in aform acceptable to
the Authority, a progress report on the status of the Project,
including, but not limited to, the number of permanent,
quality, full-time jobs created or saved as a result of the
Project and the wage scale applicable to such persons, any
economic impact of the funding (such as sales, costs, etc.)
and any other information required by the Authority. Each
Applicant shall report to the Authority no later than August
31 of each of the years for which the report is required.

11.0 GREEN INDUSTRIES LOAN PROGRAM
11.1 Program Description

11.1.1 The Authority is empowered to make loans
to Applicants who have been approved for eligibility under
the Green Industries Initiative (a “Gll Loan”). The
maximum amount of a GlI Loan by the Authority shall be
thirty percent (30%) of the eligible bank debt with respect to
aProject. The Authority may, in its sole discretion, limit the
amount of its GIl Loan in any Project to any amount less
than thirty percent (30%).

11.1.2 The maximum amount of a Gl Loan
ordinarily shall be four hundred fifty thousand dollars
($450,000), and the minimum amount shall be thirty
thousand dollars ($30,000).

11.1.3 Proceeds of a Gll Loan can be used for
projects including, but not limited to, the acquisition of land,
buildings, machinery and equipment, the expansion of an
existing building, or the renovation of machinery,
equipment, and buildings. Proceeds can also be used to
augment working capital. Proceeds shall not be used for
vehicles or other equipment that may be classified as “rolling
stock.”

11.1.4 The maximum term of a Gll Loan shal be
twenty (20) years and the minimum term shall be two (2)
years. The actual term of the GII Loan will be based on
usage of the proceeds.

1115 GIl Loans may also be made through
Participations. The term of a Gl Participation will mirror
the underlying loan from the financial institution.

11.2 Eligibility Standards
11.2.1 To be dligible for a GIl Loan, a Project
should serve a public purpose by demonstrating the
reduction, abatement, or prevention of pollution of the state’s
environment or protecting its natural resources.
11.2.2 The following projects do not qualify for a
Gll Loan:
11.2.2.1 Projects for which the Applicant has
not been approved for the Green Industries Initiative;
11.2.2.2 Projects which do not demonstrate the
reduction, abatement, or prevention of pollution of the
State’s environment or the protection of its natural resources;
11.2.2.3 Refinancing of existing debt;
11.2.2.4 Speculative ventures;
11.2.2.5 Funding projects located outside the
State; and
11.2.2.6 Private, non-profit activities.
11.3 Project Approva Standards
11.3.1 Findings. - Asaprecondition to approving a
GIl Loan, the Authority shal make the findings and
determinations required by 29 Del. C. 85055 with respect to
the Applicant and the Project. The Authority shall apply the
following standards, where applicable, in making such
findings and determinations:
11.3.1.1 Pollution Control Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making a Gll Loan, the Authority
shall determine that the Applicant intends to maintain and/or
is capable of maintaining or providing for the control,
abatement, or prevention of land, water, or general
environmental pollution within the State. The standards to
be considered by the Authority will include, but not be
limited to, the environmental situation in the State at the time
of filing of the Application, the effect of the Project on the
State or of the county or municipality in which the Project is
to be located, and the expected impact that the Project will
have on the development of new or expanded economic
activity within the State.
11.3.1.2 Abandonment Standard. - When
applying the “Pollution Control Standard” set forth in
11.3.1.1 above, the Authority shall take into consideration
whether the Project will cause or result in unnecessary
abandonment of an existing facility elsewhere in the State by
the Applicant. The Authority, in its sole discretion, may
disapprove a Gll Loan in a Project involving relocation
within the State if the relocation will result in ajob loss and/
or hardship for existing employees or abandonment.
11.3.1.3 Capability Standard; Adherence to
Law. In determining whether the Project will assist in the
reduction, abatement, or prevention of pollution of the
State’s environment or whether it will protect the State's
natural resources, the Applicant shall demonstrate to the
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Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in itsdiscretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If reguested by the
Authority, similar proof shall be obtained from any operator
or principa user of the Project.

11.3.1.4 Prior Lending Commitment. —Prior to
Final Approval the Applicant must provide a written
commitment from a bank or other recognized lending
institution evidencing its commitment to lend to the
Applicant the required portion of the bank debt necessary to
complete the proposed Project.

11.3.2 Collatera Provisions. - The Gl Loan shall
be collateralized to the satisfaction of the Authority which
shall use standard underwriting procedures to determine
such collateralization. In the case of a privately held
company, persona guarantees from active owners (whose
ownership is 20% or greater) will normally be required.

11.3.3 Mandatory Provisons in Closing
Documents. - The closing documents for a Gll Loan shall
state that, if applicable, the Applicant will provide evidence
to the Authority that the Applicant maintains property
insurance policies on any collateral with the Authority listed
as loss payee, as its interests may appear, as well as public
liability policies with the Authority listed as additional
insured, as its interests may appear.

11.3.4 Post-Loan Period - Annua Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the funding of aGlIl Loan, submit to the Authority,
on an annual basis, financial statementsin aform acceptable
to the Authority, a progress report on the status of the
Project, including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as aresult
of the Project and the wage scale applicable to such persons,
any economic impact of the funding (such as saes, costs,
etc.) and any other information required by the Authority.
Each Applicant shall report to the Authority no later than
August 31 of each of the years for which the report is
required.

12.0 RESERVED FOR FUTURE USE.

13.0 RESERVED FOR FUTURE USE.

14.0 RESERVED FOR FUTURE USE.

15.0 DEVELOPMENT INCENTIVE ASSISTANCE
15.1 Program Description
15.1.1 The Authority is empowered to make
financia assistance in the form of grants to Applicants
(“Development Assistance”). Fhe—rmaximum—ameunt—of

i "

than-thirty-pereent-(30%)-

15.1.2 The maximum amount of Development
Assistance with respect to a Project ordinarily shall be four
hundred fifty thousand dollars ($450,000), and the minimum
amount shall be thirty thousand dollars ($30,000).

15.2 Eligibility Standards

15.2.1 To be eligible for Development Assistance,
a Project should serve a public purpose by maintaining or
expanding employment in the State, maintaining or
diversifying business and industry in the State, and/or
maintaining or increasing its tax base. Development
Assistance may be used for the following activities: the
acquisition of land, buildings, machinery and equipment, the
expansion of an existing building, or the renovation or
reconstruction of machinery, equipment, and buildings.

i teed o it _

15.2.2 The following projects do not qualify for
Development Assistance:
15221  Private speculative real estate
ventures;
15.2.2.2 Projects which do not attract or retain
employment opportunities;
15.2.2.3 Restaurants and professiona office

buildings;

15.2.2.4 Refinancing of existing debt; and
15.2.2.5 Funding projects located outside the

15.3 Project Approva Standards
15.3.1 Findings. - As a precondition to approving
Development Assistance, the Authority shall make the
findings and determinations required by 29 Del. C. § 5055
with respect to the Applicant and the Project. The Authority
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shall apply the following standards, where applicable, in
making such findings and determinations:

15311 Employment Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making Development Assistance, the
Authority shall determine that the Applicant intends to
maintain and/or is capable of maintaining or providing
gainful employment within the State. The standards to be
considered by the Authority will include, but not be limited
to, the number of permanent, quality, full-time jobs created
or retained as a result of the Project, the wage scae
applicable to persons to be employed as a result of the
Project, the economic situation in the State at the time of
filing of the Application, the effect of the Project on the tax
base of the State or of the county or municipality in which
the Project is to be located, and the expected impact that the
Project will have on the development of new or expanded
economic activity within the State.

153.1.2 Abandonment Standard. - When
applying the “employment standard” set forth in 15.3.1.1
above, the Authority shall take into consideration whether
the Project will cause or result in unnecessary abandonment
of an existing facility elsewhere in the State by the
Applicant. The Authority, in its sole discretion, may
disapprove Development Assistance for a Project involving
relocation within the State if the relocation will result in a
job loss and/or hardship for existing employees or
abandonment.

15.3.1.3 Capability Standard; Adherence to
Law. - In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in its discretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If reguested by the
Authority, similar proof shall be obtained from any operator
or principa user of the Project.

15314 Business Standard. — In making
findings and determinations with respect to the capital
investment in a Project, the Authority will consider capital
investment made and to be made in the proposed Project. If
the Project involves an Agricultural Business or a

Commercial Business, as those terms are defined in the Act,
the Project must require a capital investment of at least ten
thousand dollars ($10.000), which funds, including the
amount of Development Assistance will be available or
exnended on the date that the Authority provi des such du%mg

#e%b&#dmgs—and!ekequmel%m—the—&ate The term
“capital investment” shall be applied in accordance with

generally accepted accounting principles.

15.3.1.5 Operator and User Standard. - An
Applicant shall, if requested by the Authority or required in
the Application, submit such information as is reguested or
required for each proposed operator or principal user of the
Project. The Authority shall apply the same standards with
respect to the operators and principa users of the Project as
are applied to the Applicants, unless there is good reason,
established by the Applicant, to make the findings and
determinations with respect to the Applicant alone. The
financia strength of the Applicant and capacity to manage or
operate the Project, among other considerations, may be the
basis for omitting such findings and determinations with
respect to the operators or principal users.

15.3.2 Clawback Provision. - The Authority shall
determine, in its sole discretion, appropriate clawback
provisions for each Applicant_under which the Applicant
may be required to repay some or all of the Development
Assistance granted under thissection 15.

15.3.3 Post-Grant Period - Annua Reporting -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the award of Development Assistance under the
Program, submit to the Authority, on an annual basis,
financia statements in aform acceptable to the Authority, a
progress report on the status of the Project, including, but not
limited to, the number of permanent, quality, full-time jobs
created or saved asaresult of the Project and the wage scale
applicable to such persons, any economic impact of the
funding (such as sales, costs, etc.) and any other information
required by the Authority. Each Applicant shall report to the
Authority no later than August 31 of each of the years for
which thereport is required.

16.0 RELOCATION ASSISTANCE
16.1 Program Description
16.1.1 The Authority is empowered to provide
financial assistance to businesses to offset some of the
expenses associated with physically relocating personnel
and/or equipment related to the establishment of their
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Delaware operatlon * Relocatlon Assistance ). Releeation

16.1.2 The maximum amount of Relocation

Assistance ordinarily shall be assistanee-with—+espectte—a

Preject—shall-befive-hundred-four hundred fifty thousand
dollars—{$560;600} ($450.000), and the minimum amount

shall be thirty thousand dollars ($30,000).
16.2 Eligibility Standards

16.2.1 To be €ligible for Relocation Assistance, a
Project must serve a public purpose by creating new
employment in the State, and should be from targeted
industries which include manufacturers, wholesalers,
laboratories, data processing, engineering, financial services
(except banks subject to bank franchise tax), or
administration and/or provide aminimum of 25 new jobs by
either transferring out-of-state employees to new residences
in the State or by attracting new employeesfor the Delaware
operation.

16.2.1.1 The following criteria are used to
determine eligibility:
16.2.1.1.1 A company not presently in the
State relocates to the State.
16.2.1.1.2 A distinct division, subsidiary,
or company with an existing Delaware presence that
relocates additional operations to the State.
16.2.1.1.3 A significant expansion of an
existing Delaware operation by relocating new and distinct
operations not currently being done in the State, but
previously done out-of-state that:
16.2.1.1.3.1 increases permanent full-
time employment over their current Delaware base;
16.2.1.1.3.2 demonstrates that new
and distinct operations being relocated are added to the
existing Delaware operation.
16.2.1.1.4 The assistance provided should
be acritical element in the relocation decision.
16.2.2 Applicant for Relocation Assistance shall
provide for substantiation of eligibility before funding of a
Project will occur.
16.2.2.1 The following criteria are used to
determine substantiation:
16.2.2.1.1 Machinery & Equipment - The
Applicant must provide actual receipts of expenses
associated with the physical relocation and instalation of
equipment from a previous location to the State. (The
purchase and installation of new equipment is not eligible).
16.2.2.1.2 Personnel - The Applicant
shall provide evidence of the physical relocation of those
employees which have moved and established a new
residencein the State.
16.3 Project Approva Standards
16.3.1 Findings. - As a precondition to approving

Relocation Assistance, the Authority shall make the findings
and determinations required by 29 De.C. 85055 with
respect to the Applicant and the Project. The Authority shall
apply the following standards, where applicable, in making
such findings and determinations:

16.3.1.1 Employment Standard. - The
Authority will review information concerning the Applicant
as submitted in an Application or as otherwise available to
the Authority through independent investigation. As a
condition precedent to making Relocation Assistance, the
Authority shall determine that the Applicant intends to
maintain and/or is capable of maintaining or providing
gainful employment within the State. The standards to be
considered by the Authority will include, but not be limited
to, the number of permanent, quality, full-time jobs created
or retained as a result of the Project, the wage scale
applicable to persons to be employed as a result of the
Project, the economic situation in the State at the time of
filing of the Application, the effect of the Project on the tax
base of the State or of the county or municipality in which
the Project is to be located, and the expected impact that the
Project will have on the development of new or expanded
economic activity within the State.

16.3.1.2 Capability Standard; Adherence to
Law. - In determining whether the Project will assist in
creating or retaining “direct, permanent, quality full-time
jobs’ in the State, the Applicant shall demonstrate to the
Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major labor law violation or of a violation
involving moral turpitude_by any agency or court of the
federal government or agency or court of any state in the 2-
year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in itsdiscretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
Authority, ssimilar proof shall be obtained from any operator
or principal user of the Project.

16.3.1.3 Business Standard. — In making
findings and determinations with respect to the capita
investment in a Project, the Authority will consider capital
investment made and to be made in the proposed Project. If
the Project involves an Agricultural Business or a
Commercial Business, as those terms are defined in the Act,
the Project must require a capital investment of at least ten
thousand dollars ($10,000), which funds, including the
amount of Relocation Assistance will be available or
exnended on the date that the Authority prowdes suchdaﬂng

en—whreh—aﬂ—appHe%eH—m’—Rel ocatlon Assu stance is
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#er—bertemgs—aﬁel#er—ethpment—m—the%tate The term
“capital investment” shall be applied in accordance with

generally accepted accounting principles.

16.3.1.4 Operator and User Standard. - An
Applicant shall, if requested by the Authority or required in
the Application, submit such information as is requested or
required for each proposed operator or principal user of the
Project. The Authority shall apply the same standards with
respect to the operators and principal users of the Project as
are applied to Applicants, unless there is good reason,
established by the Applicant, to make the findings and
determinations with respect to the Applicant alone. The
financial strength of the Applicant and his capacity to
manage or operate the Project, among other considerations,
may be the basis for omitting such findings and
determinations with respect to the operators or principal
users.

16.3.2 Clawback Provision. - The Authority shall
determine, in its sole discretion, appropriate clawback
provisions for each Applicant_under which the Applicant
may be required to repay some or al of the Relocation
Assistance granted under this section 16.

16.3.3 Post-Grant Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
discretion, the Applicant shall, for a period of five (5) years
following the award of Relocation Assistance, submit to the
Authority, on an annual basis, financial statementsin aform
acceptable to the Authority, a progress report on the status of
the Project, including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as aresult
of the Project and the wage scal e applicable to such persons,
any economic impact of the funding (such as saes, costs,
etc.) and any other information required by the Authority.
Each Applicant shall report to the Authority no later than
August 31 of each of the years for which the report is
required.

17.0 EXEMPT
ASSISTANCE
17.1 Program Description.

17.1.1 The Authority is empowered to make
financial assistance (“Financial Assistance”) in the form of
grants or loans to Exempt Persons, as defined in the Act.
Exempt Persons are governmental units and certain non-
profit organizations described in section 501(c)(3) of the
federal Internal Revenue Code of 1986 publie—or
governmer tel—bedies—H o E'E'I. S .SEE" ce)y—he
' 'EE;“ bl IE“ |'|Et| At Ie_ any—Hi E"E 'E'al} ’ ‘FSSI'SEE" e by —the

PERSONS DEVELOPMENT

17.1.2 The maximum amount of Financia
Assistance with respect to a Project ordinarily shall be four
hundred fifty thousand dollars ($450,000), and the minimum
amount of such assistance shall be thirty thousand dollars
($30.000).
17.2 Eligibility Standards

17.2.1 To be eligible for Financia Assistance, a

PrOJect shall demonstrate bread potentlal fer—futare

contrlbute to the nrosnentv health or qeneral welfare of the

citizens of the State by contributing, directly or indirectly, to
the retention and expansion of existing Delaware businesses,
to the recruitment of new businesses to the State, or to the
formation of new businesses in the State.

17.2.2 If the Applicant involves individuals or
organizations other than Exempt Persons in a Project, then
the Applicant must also demonstrate that the involvement of
such individuals or organizations on the Project will
contribute to the prosperity, health or general welfare of the
citizens of the State by contributing, directly or indirectly, to
the retention and expansion of Hnpreve-the-guatity—andfor
therease—the—productivity—and—profitabiity—of the—State’'s

econemy; existing Delaware businesses, to the recruitment
of new businesses to the State, or to the formation of new

businesses in the State, and the Applicant must define such
individual’s or organization’s responsibilities and document
their willingness and ability to perform.
17.3 Project Approval Standards
17.3.1 Findings. - In connection with the approval

of Financial Assistance for a Project, the Authority shall
make the findings and determinations required by 29 Del. C.
§ 5055-5054(f)(2) with respect to the Project. The Authority
shall apply the following standards where applicable in
making such findings and determinations:

17.3.1.1 General Findings Standard. - The
Authority will review the information submitted by the
Applicant to determine whether the Project will tend,
directly or indirectly, to maintain or provide gainful
employment within the State. The standards to be
considered will include, but not be limited to, the number of
permanent, quality, full-time jobs that could be created or
saved as a result of the Project, the economic situation in the
State, and the expected effect that the Project will have on
the development of new or expanded economic activity
within the State. If the Project is for pollution control
purposes, the Authority will determine whether the Project
will reduce, abate or prevent pollution of the State's
environment or protect its natural resources.

17.3.1.2 Public Purpose Standard. - The
Applicant must demonstrate that the proposed Project will
serve a public purpose by contributing to the prosperity,
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health, or general welfare of the citizens of the State.

17.3.1.3 Adherence to Law. - Should the
Applicant involve individuals or organizations in
conjunction with a Project, findings and determinations must
be made that such individuals and organizations have not
been convicted of a maor labor law violation or of a
violation involving moral turpitude by any agency or court
of the federal government or agency or court of any state in
the 2-year period immediately prior to the approval of the
Applicant’s Application.

18.0 SBIR BRIDGE GRANT ASSISTANCE
18.1 Program Description
18.1.1 In order to encourage Delaware small

businesses to participate in the federal Small Business
Innovation Research (“SBIR”) program, the Authority has
set forth criteria to help maintain continuing SBIR program
research and development. The purposes of the SBIR
program are to (i) stimulate technological innovation; (ii)
use small businessto meet federal research and devel opment
needs; (iii) encourage the participation by disadvantaged and
minority persons in technological innovation; and (iv)
increase private sector commercialization of results derived
from federa research and devel opment.

18.1.1.1 The SBIR program is divided into
three phases. The purpose of SBIR Phase | is to show: (i)
that the Assisted Person can do high quality research and
development; (ii) that the proposed effort is technically
feasible; and (iii) that sufficient progress has been made to
justify a much larger federal agency investment in an
Assisted Person’s project in connection with SBIR’s Phase
1. An SBIR Phase | Award can be as much as on hundred
thousand dollars ($100,000). The SBIR Phase Il is the
principa research and development effort, with a duration
which normally does not exceed two years. Federal awards
for SBIR Phase Il are based upon the results of SBIR Phase |
and the scientific and technical merit of the SBIR Phase Il
proposal. The object is to continue the research and
development initiated under SBIR Phase . An SBIR Phase
Il award can be as much as five hundred thousand dollars
($500,000). However, thefederal government is not obliged
to fund any specific Phase |l proposal. SBIR Phase Il
encourages small businesses to seek commercialization
funding principally from the private sector (no federal SBIR
funding is provided).

18.1.1.2 The SBIR Bridge Grant Assistance
program (the “Program”) seeks to permit the Applicant to
maintain its staff and continue its research pending SBIR
Phase Il approval, which may take as long as nine months
after the submission of an SBIR Phase Il proposal. Thus, a
Program grant of financial assistance (an “Award”) may be
used to help cover the salaries of personnel after completion
of Phase | and before Phase Il monies become available. In
addition, an Award may be used to help defray expenses

connected with scientific research, patent search and
applications, strategic and business plan development,
market research, product planning and product development.
Capita equipment and construction or modifications of
facilities are not covered.

18.1.2 Award Approval and Standards

18.1.21 Findings. - In connection with the
approva of an Award, the Authority shall make the findings
and determinations required by 29 Del. C. §5055 with
respect to the Applicant and the Project. The Authority shall
apply the following standards in making such findings and
determinations:

18.1.2.1.1 SBIR Participation. - In order
to be eligible for an Award, an Applicant must establish that
it has been granted an SBIR Phase | award and has submitted
aproposa to the appropriate federal agency for, but has not
yet received, SBIR Phase |1 funding.

18.1.21.2 Principa Place of Business
Standard. - In determining whether an Applicant’s principal
place of business is in the State, an Applicant shall
demonstrate to the Authority that its Delaware operation is
either its sole operation or its primary business location.

18.1.2.1.3 Economic Benefit Standard. -
When applying the “Economic Benefit Standard” the
Authority will review the information submitted by an
Applicant to determine whether the Project will tend to
maintain or provide gainful employment within the State.
The standards to be considered will include, but will not be
limited to, the wage scale applicable to persons to be
employed as a result of the research project, the economic
situation in the State, the effect of the project on the tax base
of the State, and of the county or municipality in which the
project is to be located, and the expected effect that the
research project will have on the development of new
economic activity within the State.

18.1.2.1.4 Employment Standard. - The
Authority shall require that an officer or principa of the
Applicant certify to the Authority that the Applicant
maintains a full-time equivalent of not more than one
hundred fifty (100150) employees at the time of Apphieation
the Award.

18.1.3 Approva. - The Authority may, after
applying the foregoing standards, approve a Project and
provide an Award to an Applicant up to a maximum of fifty
thousand dollars ($50,000). No more than three (3) Awards
will be granted to an Applicant in any five (5) year period.
The maximum amount of Awards an Applicant may receive
in a lifetime is two hundred thousand dollars ($200,000).
Additional Awards may be granted by the Authority, but the
Authority may, in its discretion, require repayment of such
additional awards. An Award may be made, at the sole
discretion of the Authority, in alump sum or in installments.
The specific conditions under which the Authority shall
make an Award to an Applicant shall be set forth in a
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commitment letter between the Authority and the Applicant.

18.1.4 Post-Award Documentation. - The
following documentation shall be required of all Applicants
receiving Awards:

18.141 A summary of the work performed
under the Award no later than August 31 of each of the five
(5) years following the Award or otherwise as required by
the Authority. Such summary shall include projections or
documentation of any actual commercidization of the
Project (such as patents obtained, new products devel oped,
etc.) and any economic impact (in terms of employment and/
or sdes impact with the company, etc.) of such
commercialization.

18.1.4.2 Notification of Phase Il SBIR award
resultsimmediately after the award is made or denied.

19.0 BROWNFIELD ASSISTANCE
19.1 Program Description
19.1.1 The Authority is empowered to make
financial assistance in the form of matching grants to
Applicants for the costs of conducting environmental
assessments and remediation at Certified Brownfield sites

...... on aallata
ARRS. -y CO i cti

ite (“Brownfield

Assistance”).

19.1.2 The maximum amount of Brownfield
Assistance by the Authority with respect to any single
Certified Brownfield shall be the lesser of (a) fifty thousand
dallars ($50,000), or (b) fifty percent (50%) of the total costs

of environmental assessment and remediation with respect to
that Certified Brownfield (an “Eligible Project”). The

19.2.1.1 The proposed investment should have
the potential to serve a public purpose by maintaining or
expanding employment in the State by maintaining,
expanding, or diversifying business and industry in the State,
and/or maintaining or increasing its tax base.

19.2.1.2 Since Brownfield Assistanceisin the
form of matching grants, the Applicant shall demonstrate to
the satisfaction of the Authority that funds are available for
environmental assessment and remediation expenses at the

Eligible Project project-expenses that will equal or exceed
the amount of Brownfield Assistance requested.

19.2.1.3 Because Eligible Projects must be
Certified Brownfields, the Applicant must submit with its
Application the written certification of the Eligible Project as
a Brownfield issued by the Secretary of the Department of
Natural Resources and Environmental Control. Stes-whieh

19.2.2 The following expenses or types of rea
property do not qualify for Brownfield Assistance:

19.2.21 Expenses for environmental
assessment and remediation incurred prior to January 16,
2001 Juhy-15-1995;

Authority may, in its sole discretion, limit the amount of
Brownfield Assistance for any Eligible Project to any
amount less than fifty thousand dollars ($50,000) or fifty
percent (50%) of environmental assessment and remediation
at the Eligible Project. The Authority may not award more
than _one million dollars ($1,000,000) of Brownfield
Assistance, in aggregate, during any fiscal year of the State.
19.2 Eligibility Standards

19.21 The following criteria will be used to

determine eligibility for Brownfield Assistance:

19.2.2.2 Prejeet Eexpenses for environmental
assessment which are considered by the Authority, in its sole
discretion, as normal and ordinary in the course of any
financing or real estate transfer transaction or Phase One
assessments;

19.2.2.3 Any site with respect to any portion
of which enforcement action has been initiated under
Chapter 63, Chapter 74 or 89101 of Title 7 of the Delaware
Code; 42 U.S.C. §6901 et seqg.; or 42 U.S.C. 89606 or
§ 9607;
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19.2.24  Sites which are owned by a
governmental unit of the State; and

19.2.2.5 Siteslocated outside the State.

19.3 Project Approva Standards
19.3.1 Findings. - As a precondition to approving

Brownfield Assistance, the Authority shall make the
findings and determinations required by 2 Del. C. § 5055
with respect to the Applicant and the Project. The Authority
shall apply the following standards, where applicable, in
making such findings and determinations:

19311 Employment—Standard——The

(90) days after completing the environmental assessment

and/or remediation at the Eligible Project, submit to the
Authority a written report setting forth the total costs for
management and labor, equipment, sampling and analysis
and the removal and disposal of hazardous waste or other
materials at the Eligible Project —en—an—annaal—ba&s—a

Capability Standard; Adherence to Law. - In determining

whether the Project may assist in creating or retaining
employment in the State, the Applicant shall demonstrate to
the Authority that the Applicant, operator or principal user
thereof has the capability to operate and maintain such
Project efficiently and that the Applicant has not been
convicted of a major_labor law violation or of a violation
involving moral turpitude turpitude_by any agency or court
of the federal government or agency or court of any state in
the 2-year period immediately prior to the approval of the
Applicant’s Application. In this regard, the Authority may,
in its discretion, rely on asworn affidavit of the Applicant or
an officer of the Applicant or an opinion of counsel of the
Applicant to such effect. If an Applicant has been convicted
of such aviolation, the Authority, in its sole discretion, may
decline to consider the Application. If requested by the
Authority, similar proof shall be obtained from any proposed
operator or principal user of the Eligible Project.
19.3.1.2 Operator and User Standard. - An

Applicant shall, if requested by the Authority or required in
the Application, submit such information as is requested or
required for each proposed operator or principal user of the
Eligible Project. The Authority shall apply the same
standards with respect to the operators and principa users of
the Eligible Project as are applied to the Applicants, unless
the Applicant establishes good reason to make the findings
and determinations with respect to the Applicant alone.

19.3.2 Clawback Provision. - The Authority shall
determine, in its sole discretion, appropriate clawback
provisions for each Applicant_under which the Applicant
may be required to repay some or all of the Brownfield
Assistance granted under this section 19.

19.3.3 Post-Grant Period - Annual Reporting. -
Unless waived or amended by the Authority in its sole
dlscretlon theAppllcant shall foraperiod-of-three (3)-years
- within ninety

A‘-AA--‘I-

DELAWARE EcoNOMIC DEVELOPMENT OFFICE
DELAWARE TOURISM OFFICE
Statutory Authority: Laws of Delaware
Volume 73, Chapter 74, Section 67

Direct Grants Program

The public may send comments to the Delaware
Tourism Office, Attention Julie Miro Wenger, 99 Kings
Highway, Dover, DE 19901 or via emal to
jumiro@state.de.us

1.0 Program Description

1.1 The purpose of the program is to attract visitors to
Delaware and to bring in overnight business to Delaware.
The goa of the Direct Grant Program is to increase the
visibility of Delaware's tourism product. Direct Grants are
only toward not-for-profit tourism entities are eligible. All
projects must tie in to the State Marketing Plan.

1.2 The total amount available is for direct grants is
designated by the general assembly in the operating budget.
It is expected that there will be a number of direct grant programs
awarded.

1.3 To be dligible, organizations must have a marketing
plan with a clear vision as to how to attract out-of-state
visitors.

1.4 The grants are to be used for the marketing of
tourism organizations, products, programs or areas.

1.5 Use of Funds:

1.5.1 1t is expected that the funds will be used to
actively market the petitioning tourism organization or
partnership of organizations to attract new visitors to the
state of Delaware.

1.5.2 The same organization may apply for more
than one Direct Grant program.
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2.0 Award Determination:
2.1 The organizations receiving awards will be selected

Program is to attract new visitors and overnight business to
Delaware. The goal of the Direct Grant Program is to

by a panel composed of the following:
2.1.1 Delaware Tourism Office
2.1.2 Governor’s Tourism Advisory Board

3.0 Criteria:
3.1 Organizations must demonstrate that their vision
supports one or more of the attract goals of the Delaware

increase the visibility of Delaware’s tourism product. Only
not-for-profit entities are able to submit direct grant
proposals. All projects must tie in to the State Marketing
Plan. There will be no attempt to balance the awards
geographically, politically, or categorically.

8.0 Payments

tourism industry’s Five-Year Strategic Plan and Marketing
Plan. Awards will be based on the organization's ability to

8.1 Final payments may be requested after all project
completion requirements have been met and proper

communicate a vision that the panel believes is possible and

documentation is submitted.

has the potential to increase tourism. The program must
support the Delaware Tourism Office Marketing Plan. DTO

8.2 All invoices must be submitted to the Delaware
Tourism Office.

logo must appear on all created collateral. There will be no
attempt to balance the awards geographically, palitically, or

9.0 Use of Funds

categorically.

4.0 Award Process
4.1 All complete applications that are received by the
deadline will be forwarded to the awards panel for rating.

9.1 Funds may not be used for:
9.1.1 Genera operating expenses including staff
saaries

9.1.2 Administrative expenses, including any
commissions, fees or other expenses for administration of

The applications receiving the highest average rating will be

the project.

scheduled to make an oral presentation to the panel. Awards
will be announced the following week.
4.2 Direct Grant Award Payments:

421 Payments will be paid upon proof of
completion of the project and submission of invoices
supporting the funds expenditures. All requirements and
criteria of the program need to be met.

5.1  Not-for-profit tourism related businesses and
organizations.

5.2 Submitting organizations must submit proof of not-
for-profit status.

5.3 Only in-state tourism entities may apply

5.4 The organization's main product or program must
fit into the Industry’ s 5-Y ear Strategic Plan.

6.0 Application Requirements
6.1 Incomplete applications will not be considered (see

application for required attachments).

6.2 More than one application may be submitted per
organization.

6.3 All completed applications must sent to the
Delaware Tourism Office at 99 Kings Highway, Dover, DE

9.1.3 Food and beverages

9.1.4 Equipment purchaseand renta

9.1.5 Businessdirectories

9.1.6 Postage and office supplies

9.1.7 Meseting expenses

9.1.8 Anything contrary to state law.

9.1.9 Other restrictions on the use of the funds may
be added at the time of the award based on the project
definition.

10.0 Project Completion Requirements
10.1 At aminimum the following must be submitted for

fina payment:

10.1.1 Completed project report

10.1.2 Invoices must be submitted.

10.1.3 Marketing plan

10.1.4 Delaware Tourism Office name and logo
must appear on all created collatera

10.2 Other project completion requirements may be

added at the time of the award based on project definition.

11.0 Applicant I nformation
11.1 Applicants shall fill out the Direct Grant program
Applicant Information Sheet as prescribed by the Delaware

19901. Applications will not be accepted after the deadline

Tourism Office. The Applicant Information is available at 99

or at any other location.
6.4 It isthe responsibility of the applicant to ensure that
the application is complete and received prior to deadline.

7.0 Grant Awards
7.1 Awards will be granted based on the merit of the
program being submitted. The purpose of the Direct Grant

Kings Highway, Dover, DE 19901.8
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DELAWARE EcONOMIC DEVELOPMENT OFFICE
DELAWARE TOURISM OFFICE
Statutory Authority: Laws of Delaware
Volume 73, Chapter 74, Section 67

Matching Funds Program

The public may send comments to the Delaware
Tourism Office, Attention Julie Miro Wenger, 99 Kings
Highway, Dover, DE 19901 or via emal to
jumiro@state.de.us

1.0 Program Description

1.1 The purpose of the program is to attract visitors to
Delaware and to bring in overnight business to Delaware.
The goa of the Matching Funds Program is to increase the
visibility of Delaware's tourism product. Only not-for-profit
entities are able to submit matching funds proposals.
However, for profit businesses are allowed to participate in
partnership programs submitted by notfor-profits. All
packaging programs must include at |east one hotel property
in_order to promote overnight business to Delaware. All
projects must tie in to the State Marketing Plan.

1.2 The tota amount available for matching grants is
designated by the general assembly in the operating budget.
It is expected that there will be a number of matching funds
programs awarded. Four or more properties working
together on a package will be ableto receive a match of 2 to
linstead of 1to 1.

1.3 To beé€ligible, the applicant organization must have
a marketing plan with a clear vision as to how to attract
outofstate visitors.

1.4 The grants are to be used for the marketing of
tourism organizations, products, programs or areas.

1.5 Useof Funds:

1.5.1. It is expected that the funds will be used to
market the petitioning tourism organization or partnership of
organizations to attract new visitors to the state of Delaware:

1.5.2 The same organization may apply for more
than one M atching Fund program.

1.5.3 The purposeis to attract visitors to Delaware
and to bring in overnight business. Therefore, advertising
applicants must show aplan to advertise out of state.

2.0 Matching Funds:

2.1 Maitching funds are required. The organization's
matching fund commitment is part of the application. The
organization's matching fund commitment must be met for
full payment of the grant. No other state grant fundsmay be
used for the organization's match.

3.0 Award Deter mination:

3.1 The organizations receiving awards will be selected
by a panel composed of the following:
3.1.1 DelawareTourism Office
3.1.2 Governor'sTourism Advisory Board

4.0 Criteria:

4.1 Organizations must demonstrate that their vision
supports the Delaware tourism industry's FiveYear Strategic
Plan and Marketing Plan. Awards will be based on the
organization's ability to communicate a vision that the panel
believesis possible and has the potential to increase tourism.
There will be no attempt to balance the awards
geographically, politically, or categorically.

5.0 Award Process

5.1 All complete applications that are received by the
deadline will be forwarded to the awards panel for rating.
The applications receiving the highest average rating will be
scheduled to make an oral presentation to the panel. The
awards will be announced a week later.

5.2 Grant Award Payments:

5.2.1 The payments will be paid upon proof of
completion of the project and submission of invoices
supporting the funds expenditures. To receive fina
payment, all organizations will need to complete all project
completion requirements.

6.1  Notforprofit tourism related businesses and
organizations.

6.2 Submitting organizations must submit proof of not-
for-profit status.

6.3 For profit tourism businesses may be part of
programs submitted for grant programs ,however, they must

be a partner of a not-for-profit applicant organization.

6.4 Only instate tourism entities may apply.

6.5 The organization's main product or program must
be intended to attract new visitors and overnight business.

6.6 Partnerships between four or more tourism entities
are encouraged. Partnerships will receive a 2 to 1 dollar
match instead of a1 to 1 dollar match.

7.0 Application Requirements
7.1 Incomplete applications will not be considered (see

application for required attachments).
7.2 More than one application may be submitted per

organization.

7.3 All completed applications must be received at the
Delaware Tourism Office at 99 Kings Highway, Dover, DE
19901. Applications will not be accepted after the deadline
or at any other location. Applications may not be submitted
electronically, viafax or email.

7.4 lItistheresponsibility of the applicant to ensure that
the application is complete and received prior to deadline,
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7.5 If the creation of a package is a proposal for
M atching Funds the package must include ahotel property.
7.6 _All invoices must be received at the Delaware

12.0 Project Completion Requirements
12.1 At aminimum the following must be submitted for

final payment:

Tourism Office, 99 Kings Highway, Dover DE 19901.

8.0 Matching Funds

8.1 All funds must be raised and collected prior to
payment of the award.

8.2 No other state grant funds may be used for the
organization's match.

8.3 Staff salaries, volunteer labor and inkind donations
do not gualify as amatch.

9.0 Grant Awards
9.1 Awards will be granted based on the merit of the

12.1.1 Completed project report
12.1.2 Invoices
12.1.3 Marketing plan
12.1.4 Delaware Tourism Office name and logo
must appear on all created collateral.
12.2 Other project completion requirements may be
added at the time of the award based on project definition.

13.0 Applicant Information

13.1 Applicants shall fill out the Matching Funds
program Applicant Information Sheet as prescribed by the
Delaware Tourism Office. The Applicant Information is

program being submitted. The purpose of the Matching

available at: 99 Kings Highway, Dover, DE 19901.

Funds Program is to attract new visitors and overnight
business to Delaware. The goal of the Matching Funds
Program is to increase the visibility of Delawar€e's tourism
product. Four or more properties working together
including at least one hotel, through a package will be able to
receive a match of 2to 1 instead of 1 to 1. Only not for
profit entities are able to submit matching funds proposals.
However, for profit businesses are allowed to participate in
partnership programs submitted by nonprofits. All package
programs must include at least one hotel property in order to
promote overnight business to Delaware. All projects must
tiein to the State Marketing Plan. There will be no attempt to
balance the awards geographically, politically, or

categorically.

10.0 Payments
10.1 Final payments may be requested after all project

completion requirements have been met and proper
documentation is submitted.

10.2 All invoices must be sent to the Delaware Tourism
Office.

11.0 Use of Funds
11.1 Funds may not be used for:
11.1.1 General operating expenses including staff
saaries

11.1.2 Administrative expenses, including any
commissions, fees or other expenses for administration of
the project.

11.1.3 Food and beverages

11.1.4 Equipment purchase and renta

11.1.5 Business directories

11.1.6 Postage and office supplies

11.1.7 Meeting expenses

11.1.8 Anything contrary to state law.

11.1.9 Other restrictions on the use of the funds
may be added at the time of the award based on the project
definition.

DEPARTMENT OF HEALTH AND

SOCIAL SERVICES

DivISION OF LONG TERM CARE
RESIDENTS PROTECTION
Statutory Authority: 11 Delaware Code,
Chapter 85 (11 Del.C. Ch. 85)

Delaware Regulationsfor the
Delaware Adult Abuse Registry

PUBLIC NOTICE

REGULATIONS GOVERNING THE ADULT ABUSE
REGISTRY

Delaware Health and Social Services (DHSS) has
prepared revised draft regulations governing the Delaware
Adult Abuse Registry as authorized by Title 11 Del. Code
Chapter 85.

These regulations govern the placement upon the
registry of personsfor whom an allegation of abuse, neglect,
mistreatment or financial exploitation has been
substantiated. Additionally, the regulations establish the
procedures for employers to follow when conducting checks
of theregistry of potential employees. Lastly, they establish
procedures for private individuals to follow when
conducting checks of potential employees for services in a
private residence.

INVITATION FOR PUBLIC COMMENT

Second public hearings will be held asfollows:
Monday, October 1, 2001, 10:00 AM
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Department of Natural Resources & Environmental
Control Auditorium

89 Kings Highway

Dover

Friday, October 5, 2001, 9:30 AM
Main Building, Conference Room 301
Herman Holloway Campus
1901 N. DuPont Highway
New Castle
For clarification or directions, please call Gina
Loughery or Joan Reynolds at 302-577-6661.
Written comments are also invited on these revised draft
regulations and should be sent to the following address:
John T. Murray
Division of Long Term Care Residents Protection
3 Mill Road
Wilmington, DE 19806

The last time to submit written comments will be at the
public hearing October 5, 2001.

{or e Definit
Physica—sbuse inetuding-the ntentionaland

to-thetafirm-adutt
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Section | Definitions

"Abuse" shall have the same meaning as contained in
16 Del. C., § 1131, and shall include mistreatment, neglect
and financial exploitation as defined therein.

" Child Care Facility" means any child care facility
which is required to be licensed by the Department of
Servicesfor Children, Youth and Their Families.

"Contractor” means an entity under contract to
provide services for more than 20 hours per week
(agaregate) and for more than six weeks in a twelve month
period for a headth care service provider, and whose
employees have the opportunity for direct access to persons
receiving care. For purposes of these regulations, contractor
does not include construction contractors.

' Department” means the Department of Heath and
Social Services.

"Direct Access' means the opportunity to have
personal contact with persons receiving care during the
course of one's assigned duties.

"Division" means the Division of Long Term Care
Residents Protection.

"Health Care Service Provider" means any person or
entity that provides services in a custodial or residential
setting where health, nutritional or personal careis provided
for persons receiving care, including but not limited to,
hospitals, home health care agencies, adult care facilities,
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temporary employment agencies and contractors that place

an_employer to fill a position in order to maintain the

employees or otherwise provide services in custodia or

required or desired level of service, the employer may hire a

residential settings for persons receiving care, and hospice

person seeking employment on a conditional basis after the

agencies. Health Care Service Provider does not include any

employer has requested an Adult Abuse Registry check.

private individual who is seeking to hire a self-employed
health caregiver in a private home.
"Nursing Facility and Similar_Facility" means any

(3) _The person shall be informed in writing, and
shall acknowledge in writing, that his or her employment is
conditional, and contingent upon receipt of the Adult Abuse

facility required to be licensed under 16 Del. C., Ch. 11.

Registry check.

This includes, but is not limited to, facilities commonly
caled nursing homes, assisted living facilities, intermediate

(B) Private individuals seeking to hire an individual to
provide healthcare services in_a private residence may

care facilities for persons with mental retardation,

request the Division to determine if the potentia employeeis

neighborhood group homes, family care homes and rest

listed on the Adult Abuse Registry. A short letter of request

residential care facilities. Also included are the Stockley

aong with a release form signed by the prospective

Center, the Delaware Psychiatric Center and psychiatric

employee may be mailed or faxed to the Division of Long

units of acute care hospitals certified by the Department of

Term Care Residents Protection (DLTCRP) # 3 Mill Road,

Health and Social Services pursuant to 16 Del. C., § 5001 or

Suite 308, Wilmington, DE 19806, fax number (302) 577-

5136.

“Person Receiving Care' means any person who,
because of his/her physical or mental condition, requires a
level of care and services suitable to his’her needs to
contribute to his’her health, comfort and welfare.

"Person Seeking Employment” means any person

6673.

Section 3: Investigation of Adult Abuse
(A) The Division shall investigate any individual

against whom an allegation of adult abuse has been made in
accordance with the timeframes delineated in 16 Del. C., 8

applying for employment with or in a heath care service

1134(d).

provider, nursing facility or similar facility that may afford
direct access to persons receiving care at such facility, or a

(B) If the investigation substantiates pending appeal
that the alleged abuse occurred, the Division's Investigations

person applying for licensure to operate a child care facility.

Unit Chief shall enter on the Adult Abuse Reqistry, with a

It shall also include a self-employed health caregiver who

finding of "Substantiated Pending Appeal," the individual's

has direct accessin any private home.
"Substantiated Pending Appeal" refers to a

name, date/time of the incident, a description of same and
the length of timethe finding shall remain on the Registry.

placement on the Registry based on an investigative finding
prior to the subject exercising his/her right to appeal.

" Substantiated Abuse" means that, weighing the facts
and circumstances, a reasonable person has concluded by a

(C) The Division may accept preliminary investigations
by_a state agency or an entity contracted by a state agency.
The Division will review and may revise the findings upon
further investigation.

preponderance of evidence that the identified individual has
committed adult abuse for the purpose of placement on the

(D) Upon placement of a person on the Adult Abuse
Reqistry, the Division will notify the facility from which the

Adult Abuse Reqgistry.

Section 2 Useof Registry
(A) No health care service provider, to include nursing

and similar facilities, or child care facility shall hire any

complaint originated as well as the current employer, if
different, and the victim that the person is on the Reqgistry as
"Substantiated Pending Appeal.”

Section 4: _Administrative Hearings

person seeking employment or retain _any contractors
without requesting and receiving an Adult Abuse Reqistry

(A) An individual against whom an alegation is
substantiated pending appeal shall be notified by certified

check for such person.
(1) Any employer who is required to request an

mail at hisher home address, to be followed by written
noticein care of hig’her current employer at the discretion of

Adult Abuse Registry check shall obtain a statement signed

the Division, that his’her name has been entered on the Adult

by the person seeking employment wherein the person

Abuse Registry and shall be offered a right to an

authorizes a full release for the employer to obtain the

administrative hearing. The burden of proof in such hearing

information provided pursuant to such a check. Said

shall be on the Division. Individuals shall be informed upon

authorization shall include the following language: "1 hereby

completion of the investigation of the following:

release the indicated employer to obtain from the Division of
Long Term Care Residents Protection any information
concerning me which may be on the Adult Abuse Registry

(1) Thedate and time of the incident.
(2) The name and type of facility where the
incident occurred.

pursuant to 11 Del. C., § 8564."
(2) When exigent circumstances exist which require

(3) A brief description of the incident.
(4) Length of time thefinding remains on the Adult
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Abuse Reqistry.
(B) All requests for an administrative hearing must be

finding. The decision of the hearing officer may be appealed
on the record to Superior Court.

received in writing, postmarked within 30 daysof the date of
the notice that a finding of abuse has been substantiated

Section 5:_L ength of Timeon the Adult Abuse Reqistry

pending appeal. The Director or hisher designee shall
dismiss untimely requests for hearing except when the

(A) The length of time on the Adult Abuse Reqistry
shall be based on the seriousness of the incident and whether

individual submits evidence of good cause.
(C) Anindividual who failsto request an administrative

there exists a pattern of adult abuse. Evidence of mitigating
circumstances may be considered.

hearing as described above shall have his’her name and
information regarding the incident changed from a finding of

(B) The names of registrants with findings of abuse,
neglect or misappropriation entered on the Registry of Nurse

"Substantiated Pending Appeal" to a finding of

Aides created pursuant to 42 CFR § 483 shall be entered on

"Substantiated Abuse" on the Adult Abuse Registry. At that

the Adult Abuse Reqgistry with a finding of substantiated

time the Division shall notify the individual, the facility from

abuse. There shall be a right of appeal for findings entered

which the complaint originated as well as the current

on the Adult Abuse Registry under this section solely to

employer, if different, and the victim that the individual ison

challenge the proposed length of time of registration on the

the Reqgistry with afinding of "Substantiated Abuse."
(D) An individual who has entered a plea or who has
been convicted by a court of law of adult abuse shall have

Adult Abuse Reqgistry.
(C) Upon final disposition of the allegation, the Division
shall notify, in writing, the victim, the facility where the

the right to an administrative hearing solely to challenge the

incident occurred as well as the current employer of the

proposed length of time of registration on the Adult Abuse

individual, if different, of the final disposition.

Reqistry.
(E) The hearing officer shall have the power to compe

Section 6: Removal of a Person from the Adult Abuse

the attendance of witnesses and the production of evidence.
Under no circumstance shall the hearing officer order the

release of the investigative report and documents attached

Reqistry
(A)  The Department shall be authorized to remove a
person from the Adult Abuse Registry before the expiration

thereto, provided however, the hearing officer may order the

of hislher registration period when the Department deems

rel ease of statements of witnesses.
(F) _The hearing officer should receive requests for

that the person no longer poses a threat to any person
receiving care in accordance with 11 Del. C., § 8564(q).

witnesses and/or the production of evidence no less than ten
business days prior to the hearing date.

(G) The individua shall be afforded an opportunity to

(B) A person whose name has been placed on the Adult
Abuse Reqistry shall have the right to petition the Division,
inwriting, for the removal of hissher name from the Registry.

appear with or without an attorney, submit documentary

Said petitioner must demonstrate:

evidence, present witnesses, and question any witness the
Division presents. Limited continuances shall be granted for

(1) A minimum of twelve months has passed since
his’/her placement on the Reqistry.

good cause.
(H) If, at the conclusion of the hearing, the hearing

(2) Affirmative steps have been taken to correct
behavior that led to placement on the Registry, i.e. anger

officer concludes by a preponderance of evidence, that the

management counseling, drug/alcohol treatment, sensitivity

identified individual has committed adult abuse, for the

training, etc.

purpose of placement on the Adult Abuse Reqgistry, a notice
of "Substantiated Abuse" shall be placed on the Adult
Abuse Registry. If, at the conclusion of the hearing, the
hearing officer concludes that the individual has not

(3) Demonstrated improved behavior through work
references.

(C) The Division will evaluate the information provided

by the petitioner and respond in writing within 60 days of

committed adult abuse, the finding of "Substantiated

receipt of all information provided by the petitioner. The

Pending Appeal" shall be removed from the Adult Abuse

Division is authorized to grant or deny the removal based on

Reqistry.
(1) The hearing officer shall render a written decision

the review of the information presented. If the Division
denies the request, the petitioner may reguest a hearing to

within thirty working days of the hearing and will notify the

appeal the denial, or reapply for the removal after 6 months

individual, the Division, the facility and the victim of the

or when the petitioner can produce evidence of performance

decision. The notice will specify the reasons for the decision

of the affirmative steps listed above.

and, if the finding is substantiated, the length of time the

finding of substantiated abuse shall remain on the Adult

Abuse Reqistry.
(J) Any person placed on the Adult Abuse Reqgistry shall

Section 7: Disclosure of Adult Abuse Registry Records
Except as otherwise provided in these regulations, the

dissemination of information contained in the Adult Abuse

have the right to appeal the decision within thirty days of the

Reqistry shall be limited as follows:
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(A) Hearing Officer Opinions shall be released upon
request to the following:

(1) The subject of the hearing.
(2) A victim identified by name in the record or

§1819(g)(1)(D) of the Social Security Act.

4. The notice to the certified nurse assistant will include
an explanation that the hearing described in the Adult Abuse
Reqistry regulations will aso consider the placement of the

his’her legal representative.
(3) Law enforcement officials pursuant to an

CNA on the Nurse Aide Reqgistry. The CNA will be
informed that if the evidence presented at a hearing does not

official investigation.
(4) TheLong Term Care Ombudsman pursuant to a

warrant _a finding of abuse, neglect, mistreatment or
misappropriation of property under the federal regulations,

complaint from avictim identified in the record.
(5)  The Medicaid Fraud Control Unit of the

the evidence will be considered to determine whether it
meets the criteria for abuse, neglect, mistreatment or

Department of Justice.

(6) The Division of Professional Regulation if a
finding of substantiated abuse pertains to a licensed
professional.

(B) Investigativefiles shall be released upon request to:
(1) Law enforcement officials pursuant to an

official investigation.

(2) The Medicaid Fraud Control
Department of Justice.

(3) Rights protection agencies otherwise entitled
under applicable federal or state |aw.

Unit of the

ADDENDUM
REPORTING TO NURSE AIDE REGISTRY

In accordance with 42 CFR § 483, the Division of Long
Term Care Residents Protection will report findings of abuse
to the Nurse Aide Registry under the following procedure:

1. When the Division has substantiated pending appeal
a finding of abuse, neglect, mistreatment or financial
exploitation against a certified nurse assistant, a
determination will be made whether the substantiated
findings meet the criteria required in the federal regulations
or the criteriain state statute and regulations.

2. If the findings support the criteria for abuse,
mistreatment or misappropriation of property in the federal
regulations, the certified nurse assistant will be notified that
his’lher name is both reported to the Nurse Aide Registry and
placed on the Adult Abuse Reqgistry, and that he/she has a
right to a hearing. The CNA will also be notified that, with
regard to the Nurse Aide Reqistry, a substantiated finding
will result in a lifetime prohibition against employment in a
federally certified facility.

3. If the findings support the criteria for neglect in the
federal regulations, the certified nurse assistant will be
notified that hisher name is both reported to the Nurse Aide
Registry and placed on the Adult Abuse Registry, and that
he/she has a right to a hearing. The CNA will also be
notified that, with regard to the Nurse Aide Reqgistry, a
substantiated finding of neglect will result in a lifetime
prohibition against employment in a federally certified
facility. However, the CNA will be further informed of hig/
her right to petition the Division to have the report removed
from the Nurse Aide Registry in accordance with

financial exploitation under the state Adult Abuse statute.

DivISION OF LONG TERM CARE
RESIDENTS PROTECTION
Statutory Authority: 16 Delaware Code,
Chapter 11 (16 Del.C. Ch. 11)

Delaware Regulationsfor Group Home Facilities for
Personswith Aids

PUBLIC NOTICE

Delaware Health & Social Services (DHSS) has
prepared revised draft regulations governing Group Home
Facilities for Persons with AIDS as authorized by Title 16
Del. Code Chapter 11.

These regulations are designed specifically for Group
Homes for sixteen (16) or less persons with AIDS and
establishes the minimum acceptable level of living,
programmatic and licensure standards for such homes.

INVITATION FOR PUBLIC COMMENT

Second public hearing will be held as follows:
Friday, October 5, 2001, 9:00 AM
Main Building, Conference Room 301
Herman Holloway Campus
Delaware Health and Social Services
1901 N. DuPont Highway
New Castle, Delaware
For clarifications or directions, please cal
Loughery or Joan Reynolds at 302-577-6661.
Written comments are also invited on these revised draft
regulations and should be sent to the following address:
Robert Smith
Division of LongTerm Care Residents Protection
3 Mill Road, Suite 308
Wilmington, DE 19806
The last time to submit written comments will be at the
public hearing.

Gina
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DELAWARE REGULATIONS
GROUP HOME FACILITIESFOR PERSONSWITH
AIDS

Fitle- 16—Health-and-Safety

These regulations are promulgated in accordance with

16 Del.C. Chapter 11
All facilities must comply with applicable local, state
and federal laws and regulations.

REGULATIONS

SECTION 62.0 - DEFINITION

The following regulations are designed specifically for
Group Homes for eight{8) sixteen (16) or less persons with
AIDS and establish the minimal acceptable level of living
and programmatic conditions in such homes. Only those
residents shall be admitted with an established diagnosisand
disease progression such that the resident requires a routine
and freguent combination of physician, professional nursing
and supportive services. Provisions shall be made for the
transfer and/or discharge of residents when acute care
(hospital) services are required or requested.

SECTION 62.1 GLOSSARY OF TERMS
62.101 Activities of Daily Living - Gettirg-+ato-ereut

Normal daily activities including but not
limited to ambulating, transferring, range of motion,
grooming, bathing, dressing, eating and toileting.

62.102 Certifted—Nurse—AtdefNurse—Assistant—AR

I - .

Certified Nursing Assistant — An individual
certified in accordance with 16 Del. C., Chapter 30A who
provides care that does not require the judgment and skills of
alicensed nurse.

62.103 Continuous - Available at all times without
cessation, break or interruption.

62.104Department — Department of Health and Social
Services.

62104 62.105 Dietitian - A person currently
registered by the Commission on Dietetic Registration of the
American Dietetic Association and/or a Certified Dietitian/
Nutritionist in the State of Delaware.

6210562.106 Direction - Authoritative policy or
procedural guidance for the accomplishment of a function or
activity.

62.107Division — Division of Long Term Care Residents
Protection

62106 62.108  Facilities - The site, physical structure
and equipment necessary to provide the required service.

62:10762.109 Group Home Administrator - The
individual responsible for the operation of the group home.

62.110 Incident — An occurrence or event, a record of
which must be maintained in facility files, that results or
might result in harm to a resident. Incident includes alleged
abuse, neglect, mistreatment and financial exploitation:;
incidents of unknown source which might be attributable to
abuse, neglect or mistreatment; all deaths; falls; and errors or
omissions in medication/treatment. (Also see Reportable
Incident, 62.119.)

62.10862.111 Licensed Practical Nurse - A nurse
who islicensed to practice as apractical nurse in the State of
Delaware or whose license is recognized to practice in
Delaware.

62-109 62.112 Licensee - The person or organization to
whom the group home for persons with AIDS license is
granted. The licensee has full legal authority and
responsibility for the governance and operation of the group
home.

62.113 Medical and Nursing Services - The services

pertaining to medical care and performed at the direction of
a physician on behalf of residents by physicians, nurses, or
any other professional or technical personnel such as an
advanced nurse practitioner or physician's assistant and
which may include the curative, restorative, preventive and
palliative aspects of nursing care.

62111 62.114  Notifiable Diseases - A
communicable disease or condition of public health
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significance required to be reported to the Division of Public
Health in accordance with the Delaware Department of
Health and Socia Services Regulations for the Control of
Communicable and other Disease Conditions.

6231262.115 Nursing Service Personnel - Those
licensed or unlicensed persons giving direct services to the
residents, pertaining to the curative, restorative, preventive
or palliative aspects of nursing care and who are supervised
by either a registered professional nurse or a licensed
practical nurse.

62114 62.116  Personal Care Services - Those health
related services that include general supervision of and direct
assistance to, individuasin their activities of daily living.

6211562.117  Physician - A physician licensed to
practice in the State of Delaware.
62116 62.118 Registered Prefessional Nurse - A

nurse who is a graduate of an approved school of
professional nursing and who is licensed to practice in the
State of Delaware or whose license is recognized to practice
in Delaware.

62.119 Reportable Incident — An occurrence or event
which must be reported at once to the Division and for which
there is reasonable cause to believe that a resident has been
abused, neglected, mistreated or subjected to financial
exploitation. Reportable incident also includes an incident
of unknown source which might be attributable to abuse,
neglect or mistreatment; all deaths; falls with injuries; and
significant errors or omissions in medication/treatment
which cause the resident discomfort or jeopardize the
resident’s health and safety. (Also see Incident, 62.110.)

6211762.120 Resident Beds - Accommodations
with supportive services (such as: food, laundry,
housekeeping) for persons who generally stay in excess of
twenty-four (24) hours.

62118 62.121  Supervision - Direct—eversight—and
That degree of oversight and inspection of licensed and
unlicensed personnel necessary to ensure the safety, comfort
and well-being of residents.

SECTION 62.2 LICENSING REQUIREMENTS AND
PROCEDURES

regulation and plans to construct, extensively remodel or
convert any buildings, twe—2}—cepies one (1) copy of
property prepared plans and specifications for the entire
facility are to be submitted to the Division efPublie-Health.
An approval in writing is to be obtained before such work is
begun. After the work is completed, in accordance with the
plans and specifications, a new license to operate will be
issued.

62.201 Separate licenses are required for fecilities,
maintained in separate locations, even though operated
under the same management. A separate license is not
required for separate buildings maintained by the same
management on the same grounds. A—Heerse—is—het

i, . . . I.
20362.202  Inspections

Every group home for persons with AIDS for which
a license has been issued under this chapter shall be
periodically inspected by a representative of the Division ef
Publie Health:
A. lIssuance of Licenses. Licenses shal be
issued in the following categories:
(1) Annua License. An annua license
(12 months) may be renewed yearly if the holder is in full
compliance with the provisions of this-ehapter 16 Del. C.
Chapter 11 and the rules and regulations of the Department
of Health and Social Services.
(2) Provisiona License. A—provisional

¥ W hel . : ‘
Hrprevement: A provisional license shall be granted for a

term of ninety (90) days only, and shall be granted to a group
home during its first 90 days of operation. A provisional
license may also be granted to a group home, which although
not in full compliance, is nevertheless demonstrating
evidence of improvement.

62.200 When afacility is classified under this law or

his_ ot I "I'EIEEB'B Eﬂl -0 EI.EE'E“'S'G'SGI
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62204 62.203 The Division efPublie-Health may
adopt, amend, or repeal regulations governing the operation
of theinstitutions—defined——Section+—10—1—of thistitle
facilities defined under 16 Del. C., Chapter 11, Subchapter |.,
Licensng By The State, and shall establish reasonable
standards of equipment, capacity, sanitation, and any other
conditions which might influence the health or welfare of the
residents of such institutions.

SECTION 62.3 GENERAL REQUIREMENTS

62.301 All required records maintained by the group
home for persons with AIDS shall be open to inspection by
the authorized representatives of the Division ef—Publie
Health.

62.302 The term "Group Home" shall not be used as
part of the name of any facility in this State, unless it has
been so classified by the Department of Health and Social
Services.

62.303 No rules shal be adopted by the licensee or
administrator which are in conflict with these regulations.

62.304 The Division ef-Pablie-Health shall be notified,
in writing, of any changes in the Administrator.

62.305 The group home shall establish written polices
regarding the rights and responsibilities of residents, and
these policies and procedures are to be made available to
sponsoring agency(ies), and authorized representatives of
the Division ef—PubHeHeaHh

. hich-shall. turnig I .
62:30762.306 Each facility shall make known, in
writing, the refund and prepayment policy at the time of
admission, and in the case of third-party payment, an exact
statement of responsibility in the event of retroactive denial.
62308 62.307 The group home shall provide safe
storage for resident's valuables.

62:30962.308 The group home provider shall assure
emergency transportation and care through use of
appropriate transfer agreements with local medical facilities.

62:31062.309 All residents shall be afforded all
protections and privileges contained in the Delaware Patients
Bill of Rights.

SECTION 624 PLANT, AND
PHYSICAL ENVIRONMENT

62.401 SiteProvisions:

Each group home for persons with AIDS shall
be located on a site which is considered suitable by the
Division of Public Hedth. The site must be safe easily
drained, suitable for the disposal of sewage, and for the
furnishing of a potable water supply.

62.402 Water Supply and Sewage Disposal:

A. The water supply and the sewage disposa
system shall be approved by the Division of Public Health
and the Department of Natural Resources and Environmental
Control respectively.

B. The water system shall be designed to supply
adequate hot and cold water, under pressure, at all times.

C. Hot water at shower, bathing and hand washing
facilities shall not exceed 110°F (43°C).

62.403 Building:

A. The building shall be so constructed and
maintained to prevent the entrance or existence of rodents
and insects at al times. An exterior openings shall be
effectively screened during the fly season. Screen doors shall
open outward. All screening shall have at least sixteen (16)
mesh per inch.

B. The roof, exterior walls, doors, sky lights and
windows shall be weather tight and watertight and shall be
kept in sound condition and good repair.

C. The exterior of the site shall be free from
hazards and aso from the accumulatlon of wastemateﬁals,
ether—mteﬁ litter.

D. Hoor and wall surfaces of bathrooms, kitchens,
and soiled utility rooms shall be constructed and maintained
to be impervious to water and to permit the floor and wallsto
be easily kept in aclean condition.

E. Basements shall be of such construction that
they can be maintained in adry and sanitary condition.

F.  Main entrance areas shall open into general or

group function areas, usualy living rooms. ;-retate-private

EQUIPMENT
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G. The group home facility must be handicapped
accessible. The entrance and circulation areas shall meet

appropriate  American National  Standards Institute
(A.N.S.I.) standards and all other State and Federal
standards.

H. One of the main points of entry for the facility
shall provide entry closet capacity for outdoor and foul
weather clothing.

L. Traffic to and from any room shall not be
through a bedroom bathroom, utility room or kitchen except
where a utility room, toilet room or bathroom opens directly
off the room it serves.

62.404 Plumbing:

The plumbing shall meet the requirements of
all municipal or county codes. Where there is no local law,
the provisions of the Division of Public Health Sanitary
Plumbing Code shall prevail.

62.405 Heating Ventilation and Air Conditioning:

A. The heating equipment for all living and
sleeping quarters shall be adequate, safe, protected, and
easily controlled. It shall be capable of maintaining the
temperature in each room used by residents at a minimum of
72°F (21°C). Portable heating devices shall not be used.

B. Thegroup home must be adequately ventil ated.
Air conditioning equipment must be adequate and capable of
maintaining the temperature in each room used by residents
between 72°F - 82°F.

62.406 Lighting:

Each room must be suitably lighted at al times
for maximum safety, comfort sanitation and efficiency of
operation. A minimum of 30 foot candles of light shall be
provided for al working and reading surfaces, and a
minimum of 10 foot candles of light on all other areas. This
includes hallways, stairways, storerooms and bathrooms.

62.407 Safety Equipment:

A. To prevent dipping, staircases shall have stair
treads and sturdy handrails.

B- Stairways+amps-and-epen-sidedperehesshalt
have-adeguate Highting-and-handrais.

G Halwaysshall-have nightHghts:

B. Floor surfaces, especially in heavy traffic areas
shall be durable, yet non abrasive and dlip-resistant. Area
rugs on hand finished floors shall have a non skid backing.
Carpeting shall be maintained in a clean and slip-resistant
condition.

C. AIll doors for areas used by residents shall be
capable of being opened from both sides.

62.408 Bedrooms:

A. Each—+reom—shal—be—weltighted—and—wel
ventitated. Each room shall be an outside room with at least
one (1) window opening directly to the outside. The
windowsill shall be at least three (3) feet above the floor and

above grade. Windows shall be constructed to allow a
maximum of sunlight and air, to eliminate drafts, and be easy
to open and close. Window area shall be no less than the
equivaent of one-tenth (1/10) of the floor space.

B. Bedrooms for one (1) person shall be at least
100 square feet in size; and bedrooms for more than one (1)
person shall provide at least 80 square feet of floor space per
person and be adequately spaced for resident care.
(Minimum room areas are exclusively of toilet rooms,
closets lockers, wardrobes, alcoves or vestibules). The
ceiling shall not be less than seven (7) feet from the floor.

C. Each bedroom is to have walls that go to the
ceiling and a door that can be closed.

D. Adequate electrical outlets shall be
conveniently located in each room and each room shall have
general lighting and night lighting. A reading light shall be
provided for each resident. At least one light fixture shall be
switched at the entranceto each bedroom.

E  Wallsshal-befinishedircolerswhich-aretight
and-cheerful

FE. Facilities shall ensure adequate privacy
and separation of sexes in slegping arrangements except in
cases of husband or wife or other long term consensual
partnership arrangements.

G: E. If bedroom doors of residents are locked by
residents for privacy reasons, al persons on duty must carry
amaster key for these locks.

H.G. Bedrooms shall accommodate no more
than two residents per room.

EH. Bedrooms shall contain a separate bed of
proper size and height for each resident.

3 L Each resident shall be provided with at
least one chair, chest-of-drawers, closet space with a clothes
rack and shelves, and ami rror.

Bedroom windows shall have window
treatment(s) that close for privacy.

E.J

M- K. Bedroems—snhalhave-elosable-deers-that
open—directhy—nto—corridors—or—Halways Bedroom doors
shall open directly into corridors or hallways.

62.409 Bathroomsand Hand Washing Facilities:

A. At least one (1) window or mechanical
ventilation to the outside shall be provided. Foersshalnet
be-dhippery-

B. Bathroom design shal bee handicapped
accessible and meet appropriate American Nationa
Standards Institute (ANSI) Standards.

C. Toilets, showers, bathtubs and wash basins
shall provide accessible traffic patterns for all resident
rooms.

D. Toilets, bathing and toileting appliances shall
be equipped for use by multiple handicapped residents.
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E. There shall be at least one toilet of appropriate
sizefor every four clients:

1. Each toilet shal be equipped with a toilet
seat and toilet tissue.
eaech-teitet:

3: 2.Separate  toilet
washing must be provided for staff.

F.  There shall be at least one hand washing sink
for every four clients. Hand washing facilities shall be
readily accessible to residents and staff. Hand washing
facilities shall be provided in each resident room or located
in an adjoining toilet room available at areasonable distance
from the resident room.

G There shal be at least one tub or shower
equipped with grip bars and dlip resistant surfaces for every
four residents. At least one shower must be handicapped
accessible without curbs.

H. Wash basins shall be available
immediately adjacent to bathrooms and toilet rooms.

k. Shewer-and-tub-areas-shal-be-equipped-with
grab-barsand-dip-resistant-surfaces:

J. 1. Bathroom areas shall be equipped with mirrors
for personal grooming. Mirrors shall be installed in such a
way to minimize the danger or breakage.

62.410 Day Room and Dining Area

B.A. There shal be at least 30 square feet per
client within the house, not including client bedrooms, for
recreation, dining and program activities.

A= B.When amulti-purpose room is used for dining
and recreation, it shall have sufficient space to accommodate
al activities and to prevent interference with—each—ether
among activities.

C. Basement space may be used for recreation
activitiesif there are a minimum of two fire exits.

D. Appropriate leisure and mealtime furniture, as
well as comfortable seating shall be provided for each
resident.

62.411 Kitchen and Pantry/Storage Areas:

A. The kitchen shall provide sufficient space to
carry out proper food preparation and dishwashing
operations and shall have:

1. Wals, floors and counters with coverings
which are easily cleaned and impervious to water te-thetevel
oef—splash. Food contact surfaces, utensils and equipment
shall be of approved material, cleanable and shall be kept in
good repair.

2. At least one (1) refrigerator in proper
working order, capable of maintaining foods at 41°F, or
below, as determined in the warmest part of the refrigerator,
and one (1) freezing unit, in proper working order capable of
maintaining frozen foods in a continuous frozen state.

3. Atleast one (1) four burner range and one
(1) oven which arein proper working order.

facilities with hand

in or

4, A dishwasher shall be provided to
effectively remove food sod and soaps or detergents from
dishes, utensils and equipment used in food storage,
preparation and service. The dishwasher must be supplied
with hot water of 165°F. If a dishwasher is not used, dishes,
equipment, and utensils shall first be washed, next rinsed,
and then sanitized according to the following:

a.  Immersion for at least one-half (1/2)

minutein clean, hot water of atemperature of at least 170°F;

b. Immersion for at least one (1) minute
in a clean solution containing at least fifty (50) parts per
million of available chlorine as a hypochlorite (household
bleach or the equivalent) and having atemperature of at least
75°F.

B. Cleaned dishes, utensils and equipment shall
be stored in a clean dry area protected from contamination
by splash, dust or other means.

62.412 Sanitation and Housekeeping:

A. All rooms and every part of the building shall
be kept clean, orderly and free of offensive odors.

B. Policy manuals shall be prepared and followed
which outline maintenance and cleaning procedures safe
storage of cleaning materials and pesticides and other
potentially toxic materials, and safe storage and handling of
linen and other matters which pertain to the comfort and
safety of theresidents.

C. There shal be a minimum of three sets of
towels, washcloths, sheets and pillowcases for each resident
which shall be changed at least weekly or whenever soiled.

D. Thereshall be separate areas for storage of

1. Food items.

2. Cleaning agents, disinfectants and
polishes.

3. Poisons, chemicals and pesticides.

4. Eating, serving and cooking utensils.

E. A ventilated janitors closet must be provided
containing a service sink for storage and use of

housekeepl ng items. Ghemmasaﬂekdﬂ%#eeﬂenagem&shakl

F Laundry process ng must I|m|t the handllng of
laundry and must utilize universal precautions in the
handling of all soiled laundry.

1. On-site laundry processing area must
include:

a.  One room with areas for receiving,
sorting, and washing of soiled linen. Washers must be
supplied with hot water of 160°F. Room must be property
ventilated with air flow under negative pressure in relation to
adjacent areas.

b. One room for drying and folding of
clean linen. Room must have hand washing immediately
accessible and be properly ventilated with air flow under
positive pressurein relation to adjacent areas.
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2. Off-site laundry processing must comply
with the following:

a A contract with a commercia laundry
must be obtained for the proper processing of soiled linen.

b. A property ventilated soiled linen
holding room (ventilated directly outside, with an air flow
under negative pressure) or a designated area in the soiled
utility room shall be provided for the storage of soiled linen.

c. A clean linen storage closet sufficient
for the storage of clean linen must be provided.

G. Soiled utility room for storage of regulated
infectious waste, sharps and disposal of body fluids must be
provided and must contain a work counter, hand washing
facilities, clinical sink or other bed pan cleaning device. This
room must be property ventilated directly outside with air
flow under negative pressure in relation to adjacent area (10
total air exchanges per hour).

62.413 Nursing Equipment and Supplies:

A. There shal be sufficient equipment and
supplies for nursing care to meet the needs of each resident.
It shal be the responsibility of the administrator to obtain
specific items required for individual cases.

B. Over the bed tables shall be provided for
residents who may not be able to be served a meal in the
dining room.

C. There shall be sufficient space and facilities
available for the proper cleansing, disinfection, sterilization
(if done on premises) and storage of nursing supplies and
equipment.

D. A cdl system shall be provided for each
resident. This system shall be accessible to each bed, each
toilet room bathroom and shower room used by residents.

E. The facility shall maintain a scale on the
premises which can accommodate the physical condition of
each resident.

F.  Thegroup home provider shall provide bag and
mask for assisted ventilation.

SECTION 62.5 FIRE SAFETY

62.501 Fire safety in group homes shall comply with
the adopted rules and regulations of the State Fire Prevention
Commission. Enforcement of Fire Regulations is the
responsibility of the State Fire Prevention Commission. All
applications for a license or renewal of a license must
include, with the application, a letter certifying compliance
by the Fire Marshal having jurisdiction. Notification of
noncompliance with the Rules and Regulations of the State
Fire Prevention commission shall be grounds for revocation
of alicense.

62.502 There must be sufficient staff (a minimum of
two) awake and on duty at all timesincluding the night shift,
to evacuate all residents in case of fire. More than two staff
shall be on duty at al times if the Fire Marshal determines
that more staff is required to evacuate residents timely in

case of fire. However, should all residents be ambulatory and
capable of self-evacuation, only one nursing service
personnel shall berequired on duty at all times.

62.503 Residents and all staff on each shift shall be
trained in executing the evacuation plan.

62.504 Evacuation drills must be held at |east quarterly
on each shift for all staff and residents.

SECTION 62.6 PERSONNEL/ADMINISTRATIVE

62.601 There must be a licensee of the facility. The
licensee must:

A. Exercise generd policy, budget, and operating
direction over the facility;

B. Appoint the administrator of the facility who
shall have:

1. An associates degree or higher from an
accredited college or university plus three (3) years
experience in ahealth or human servicesfield; or

2. A bachelor's degree or higher in a health,
business, or related field and a minimum of one year's work
experience in ahealth or human servicefield.

C. Insureall operations of the group home facility
are conducted in accordance with these regulations and
applicable Federal, state and local laws and requirements.

62.602 The licensee and the administrator shall be
responsible for complying with the regulations herein
contained. In the absence of the administrator, a qualified
substitute shall be authorized, in writing, to bein charge.

62.603 The administrator must be on duty and on site
in the home a minimum of four (4) hours aday, five (5) days
aweek.

62.604 In addition to the staff engaged in the direct
care and treatment of residents, there must be sufficient
personnel to provide basic services such as: food service,
laundry, housekeeping and plant maintenance. Nursing
service personnel shall not be engaged in food service,
laundry, housekeeping and plant maintenance.

62.605 All personnel shall submit to and pass a
criminal background check and drug testing in accordance
with Title 16 Del. C., Chapter 11, Subchapter 1V., Criminal
Background Checks and Mandatory Drug Testing.

62.60562.606 No employee shal be less than 18
years of age and no person shall be employed who has been
convicted of a erime—where—the—vietim—was—a—person

regardtess—of —whether—the—erime—was—a—feleny—oer—a
misdemeaner—disqualifying crime as set forth in the Criminal

Background Check regulations of the Division of Long Term
Care Residents Protection.

62606 62.607 The facility shal have written
personnel policies and procedures that adequately support
sound resident care. Personnel records of each employee
shall be kept current and available upon request by the
Division efPublicHealth representatives and shall contain
sufficient information to support placement in the positions
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to which assigned.
62607 62.608 Minimum requirements for employee
physical examinationsinclude:
A~ Eaeh—person—ineluding—velunteers—who—is
) "EI"EIE IIE e-eareo 'EE'EE“ES.S.I al-have-a SIE'EE' g EESEl

s EIM SEE',S? this FeqFemer t—No PEFSoR .”':IbE.”'g

B- A—repert—ofthistest—shall-be-enfile—atthe

A. The facility shall have on file results of
tuberculin _tests performed annually for all employees,
including volunteers who are involved in the care of
residents. The tuberculin test to be used is the Mantoux test
containing 5 TU-PPD stabilized with Tween, injected
intradermally, using a needle and syringe, usually on the
volar surface of the forearm. Persons found to have a
significant reaction (defined as 10 mm of induration or
greater) to tests shall be reported to the Division of Public
Health and managed according to recommended medical
practice. A tuberculin test as specified, done within the
twelve months prior to employment or a chest x-ray showing
no evidence of active tuberculosis shall satisfy this
requirement for asymptomatic individuals. A report of this
skin test shall be kept on file.

B. Employees who do not have a significant
reaction to the initial tuberculin test (those individuals who
have less than 10 mm induration) should be retested within 7
— 21 days to identify those who demonstrate delayed
reactions. Tests done within one year of a previoustest need
not be repeated in 7 —21 days.

C. No person, including volunteers, found to have
active tuberculosis in an infectious stage shall be permitted
to give care and service to residents.

62608 62.609 Each applicant of a group home must
have a medical evaluation for tuberculosis before being
admitted to agroup home. Any resident found to have active
tuberculosis in an infectious stage may not be admitted or
continue to reside in a group home.

62609 62.610 The licensee shal approve written
policies and procedures pertaining to the services the group
home provides. Such policies and procedures should reflect
the philosophy and objectives of the home to provide on a
continuing basis good medical, nursing and psychosocial
care for all persons admitted to the home who require such
care, Such policies and procedures shall reflect the
requirements of Section 62.7 and include:

A. Admission, transfer and discharge policies

B. Categories of residents accepted or not
accepted

C. Physician services

D. Nursing services
E. Food and nutrition services including kitchen
sanitation, food handling and storage
F.  Rehabilitative services
G. Pharmaceutical services
H. Diagnostic services
I.  Housekeeping services
J. A written policy and procedure dencting care
of residents
1. Inan emergency
2. During a communicabl e disease episode

3. In case of critical illness or menta
disturbance
K. Denta services
L. Social services
M. Resident activities, recreational, social,
religious

N. Clinical records
O. Fireand safety policies
P.  Advancedirectives to include:

1. On admission, inform residents in writing
of their right 1) to accept or refuse treatment, 2) to give
written instructions concerning their care and 3) to appoint
an agent or proxy to make health cue decisions.

2. Documenting in medical records whether
or not residents have executed advance directives.

3. Ensuring compliance with requirements of
state law on advance directives.

4. Providing education for staff on issues
concerning advance directives.

Q. Infection control.

SECTION 62.7 SERVICESTO RESIDENTS
62.701 Group Home Services:

A. The group home, shall provide to al residents
the care deemed necessary for their comfort, safety
nutritional requirements and general well being

B. The group home shall have in effect a written
transfer agreement with one (1) or more hospitals, which
provides the basis for an effective working arrangement
under which inpatient hospital care, or other hospital
services, are available promptly to the facilities residents,
when needed.

C. The group home shall have a written contract
agreement for promptly obtaining required laboratory, x-ray
and other diagnostic services. These services may be
obtained from other facilities that meet applicable local, state
and Federal laws and regulations.

D. The group home shall have arrangements for
the provision of all other services and supplies to meet the
health and psychosocia needs of each resident. Such
arrangements may be other met by appropriately licensed
facility staff or by contractual agreements with organizations
or individuals licensed as applicable by the State of
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Delaware.

E. The group home shall immediately inform the
attending or_emergency physician, his-designee, registered
nurse er-centracting-ageney-providing-Rursig-servicesto-the
resident; and if known, notify the resident's legal
representative, interested family member, or other parties as
designated by the resident when thereis:

a) an accident involving the resident.

b) a significant change in the resident's
physical, mental, or psychosocial status (i.e., a deterioration
in health, mental or psychosocial status in either life
threatening conditions or clinical complications);

C) aneed to alter treatment significantly (i.e., a
need to discontinue an existing form of treatment due to
adverse conseguences, or to commence a new form of
treatment).

62.702 Medical and Nursing Services:

A. The group home shall provide for medical and
nursing services either directly or through contract
arrangements with organizations or individuals licensed as
applicable by the State of Delaware.

B. All personsadmitted to a group home shall be
under the care of a licensed physician and shall be seen by
their attending physician at least every 30 days, unless
Justified otherwise and documented by the attending
physician.

C. All group homes shall arrange for one (1) or
more licensed physicians to be caled in an emergency.
Names and phone numbers of these physicians shall be
posted in a conspicuous location.

D. All orders for medications, treatments, diets,
and diagnostic services shall be in writing and signed by the
attending physician. Telephone orders shall be countersigned
by the physician within fourteen (14) working days.

E. All statements of medical treatment goals and
treatment plans shall be reviewed and updated as needed by
the attending physician, to insure continuing appropriateness
of the goals, consistency of management methods with the
goals and the achievement of progress towards the goals.

F. A progress note shall be written and signed by
the physician if he/she makes an on-site visit.

rysician within five (5) working days.

H.G. The nursing services provided either
directly or through contractual arrangementsinclude:

1. An assessment of the resident upon
admission, by aregistered nurse and development of written
resident care plans in conjunction with the physician and
other professionals as needed.

a) Individual written resident care plans
to meet the resident’s needs shall be developed within seven
(7) days of admission and reviewed at least every 62 days by
registered nurses and other professiona disciplines, as

required.

b) In the event that there is a significant
change in the resident's medical or psychosocia condition
the care plan shall be modified to meet the needs of the
resident.

2. The coordination and monitoring of
resident care and services with the physician and other health
professionals by a registered nurse who visits the group
home at least weekly.

3. A supervisory visit to the group home at
least every two weeks by aregistered nurse who conducts an
assessment of the care provided by the certified nurse
assistants.

4. The administration of treatments and
medications by licensed nurses in accordance with the Nurse
Practice Act.

+H. There must be a sufficient number of trained
personnel to provide for direct care of residents with a
minimum of two (2) nursing service personnel on duty at all
times. However, should &l residents be ambulatory and
capable of self-evacuation, only one nursing service
personnel shall be required on duty at all times. Each nurse
assistant employed by the group home shall have met the
training and testing requirements for certification and be
registered in good standing on the Delaware Nurse Aide
Registry.

62.703 Infection Control:

A. Prevention and Control Services

The facility shall establish and implement an
infection prevention and control program. The Administrator
shall ensure the development and implementation of the
program.

The facility shall establish and implement
written policies and procedures regarding infection
prevention and control including, but not limited to:

1. Universal Precautions as established by
the Centers for Disease Control and Prevention (CDC).

L2 A system for investigating, reporting,
and evaluating the occurrence of al infections, diseases, or
conditions which are reportable to the Division of Public
Health that my be related to staff activities and procedures of
the facility;

23. Notifiable diseases shall be reported
to the County Public Health Administrator;

3:4. Care of residents with communicable
diseases;

4.5, Policies and procedures for exclusion
from work and authorization to return to work for personnel
with communicable diseases;

5.6. Surveillance techniques to minimize
sources and transmission of infection;

6:7. Disinfection, cleaning and care
practices and techniques used in the facility including, but
not limited to the following:
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a) Cae of utensils,
solutions, dressings, articles and surfaces,

b) Selection, storage, use and disposition
of disposable and non-disposable resident care item;

C¢) Methods to ensure that sterilized
materials are packaged and labeled to maintain sterility and
to permit identification of expiration dates;

d) Procedures for care of equipment and
other devices that provide a portal of entry for pathogenic
micro-organisms;

€) Techniques to be used during each
resident contact including hand washing before and after
caring for aresident;

f) Criteria and procedures for isolation

instruments,

of residents.

g) All personnel shall receive orientation
at the time of employment and annual in-service education
regarding the infection prevention and control program

B. Infectious Disease and Waste Removal

The facility shall establish and implement
policies and procedures for the collection, storage, handling
and disposition of al pathological and infectious wastes
within the facility, and for the collection, storage, handling
and disposition of all pathological and infectious wastes to
be removed from the facility, including, but not limited to the
following:

1. Needles and syringes and other solid,
sharp, or rigid items shall be placed in a puncture resistant
container and incinerated or compacted prior to disposal.

2. Needles and syringes shall be destroyed or
disposed of in a safe and proper manner by an infectious
waste hauler approved by the Department of Natural
Resources and Environmental Control.

3. Non-rigid items, such as blood tubing and
disposable equipment and supplies, shall be incinerated or
placed in double, heavy duty, impervious plastic bags and
disposed of by an infectious waste hauler approved by the
Department of Natura Resources and Environmental
Contral.

4. Fecad matter and liquid waste, such as
blood and blood products, shal be flushed into, the sewage
system or otherwise disposed of in accordance with federal,
state and local standards or regulations.

5. All pathology specimens, tissue and waste,
including gross and microscopic tissue removed surgicaly
or by any other procedure and products of conception must
be disposed of in compliance with OSHA (Occupational
Safety and Health Administration), EPA (Environmental
Protection Agency), DNREC (Department of Natural
Resources and Environmental Control) and other state and
local standards covering the treatment of medical waste.

6. Collection, storage, handling and
disposition procedures of all pathological and infectious
wastes within the facility shall meet the of all state and

federal codes.
62.704 Medications:

A. All medication administered to residents shall
be ordered in writing, dated and signed by the attending
physician. All prescription medications shall be properly
labeled in accordance with Fitte—24—ef—the—Delaware
Pharmaey-Laws-and-Regudtations. 24 Del. C., Chapter 25 and
the regulations of the Delaware Board of Pharmacy. The label
shall contain the following information:

1. The prescription number;

2. The date such drugs were originaly
dispensed to the resident;

3. Theresident'sfull name;

4. The brand or established name and
strength of the drug to the extent that it can be measured;

5. The physician's directions as found on the
prescription;

6. Thephysician's name;

7. The name and address of the dispensing
pharmacy or physician.

B. Medications may be self-administered or
administered in accordance with the Nurse Practice Act.
Those residents who, upon admission, are incapable of
self-administration or who become incapable of
self-administration will have the medications administered
according to the Nurse Practice Act.

C. The group home provider licensee shall
maintain a record of all medication provided to a resident
indicating time of day, type of medication, dose, route of
self-administration/administration, by whom given and any
reactions noted.

D. Medication Storage

1. Provisions for the locked storage of
medications shall be provided. Medication storage area shall
contain a work counter, refrigerator and hand sink. The key
to the medication storage must be in the possession of or
accessible only to personnel responsible for the distribution
for self-administration/administration of medications. If
secure storage of medications is provided in resident rooms
for those residents capable of self-administration the key to
the medication storage must be in the possession of the
resident.

a) No stock supplies of drugs except
those approved for the emergency drug kit and those
commonly available without prescription (non-legend
drugs), e.q., antacids, aspirin, laxatives, shall be kept in the
facility.

b) Prescription medication not requiring
refrigeration shall be kept in the original container stored in a
locked cabinet or drawer, and clearly labeled for the specific
resident. These medications shall be stored within the U.S.P.
recommended temperature range of 59 - 86°F unless the
manufacturer's labeling suggests otherwise.

c) Prescription medication requiring
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refrigeration shall be stored in a separate and secure locked
container within the refrigerator. The temperature range
must be maintained within U.S.P. requirements.

d) Schedule 11 substances/prescriptions
shall be kept in separately locked, securely fixed boxes or
drawers in the locked medication cabinet; hence, under two
(2) locks.

Schedule Il substances shall be
handled in the manner outlined by the State and Federal laws
and regulations. AD unused Schedule 11 substances shall be
returned to the pharmacist for disposition.

e) Internal medications shall be stored
separately from external medications.

2. The group home provider shall insure that
prescription medication is not used by other than the resident
for whom the medication was prescribed.

3. The group home provider is responsible
for maintaining an adequate supply of medication at al
times.

4. Prescription medication whichisno longer
needed by a resident shall be disposed of by a physician,
pharmacist or other designee who must be alicensed medical
professional in accordance with Delaware Pharmaeeutieal
Board of Pharmacy Regulations. All unused portions of any
resident’s discontinued or expired prescriptions shall be
immediately isolated and destroyed or returned to the
pharmacist or provider pharmacy supplying pharmaceutical
services within 72 hours. The appropriate notation of such
return or destruction, providing a quantity, description and
date on the resident's medical administration record shall be
prowled. The person performing the return or destruction
shall initial this document.

5. The facility may keep on the premises an
emergency drug kit with quantities of medications approved
by the Board of Pharmacy. These medications shall only be
used by licensed physicians or licensed nurses in an
emergency situation. Stocking of this kit shall be arranged
with a pharmacist who checks the contents after use and/or
periodically.

62.705 Food Service:

A. A minimum of three (3) meas or equivalent
shall be served in each twenty-four (24) hour period. Meals
shall be served at regular times comparable to normal
mealtimes in the community. There must not be more than a
fourteen (14) hour span between the evening mea and
breakfast.

B. Meals shall provide nutrients and calories for
each resident based upon compliance with current
recommended dietary allowances of the Food and Nutrition
Board of the National Academy of Sciences, National
Research Council, except as ordered by a physician.

C. Food preparation methods that conserve
nutrients shall be utilized. Excessive exposure to light,
prolonged storage, and prolonged cooking in alarge quantity

of water shall be avoided.

D. Food shall be prepared so that it will have an
appetizing aroma and appearance. Food shall be held and
served at proper temperatures in accordance with the Y-S:
current Delaware Food Code.

E. Food shall be prepared in aform designated to
meet individual needs.

F. When residents refuse food served, substitutes
of similar nutritive value shall be offered.

G. Bedtime snacks shall be offered routinely to all
residents to the extent medical orders permit.

H. Diets and nutritional supplements shal be
saved as prescribed by the physician. Meal and supplement
intake shall be monitored by nursing service personnel and
recorded in each resident’s clinical record.

I. A copy of a recent diet manual shal be
available for planning therapeutic menus and as a resource.

J. Menus shall be planned in advance and a copy
of the current week’s menus shall be posted in the kitchen
and in apublic area

1. Portion sizes shall be listed on amenu in
the food service area.

2. The names of fruit, vegetables or starch
shall be specified on the menu (for example: orange juice,
green beans, rice).

3. All menus, both regular and therapeutic,
shall be approved by the dietitian.

K. Menus showing food actually served each day
shall be kept on file for at least one (1) month. When
changes in the menu are necessary, substitutions of similar
nutritive value shall be provided.

L. A three (3) day supply of food shall be kept on
the premises at all times.

M- Foed-shal-befrem-appreved-sourees—he-use

N.M. A suspected occurrence of food poisoning
shall be reported immediately, by telephone, to the County
Public Health Administrator.

62.706 Nutrition Services

A. Thefacility must employ adietitian directly or
through contractual arrangements, either full time, part time
or on a consultant basis, and provide on-site services to
residents as needed.

B. The immediate nutritional needs of residents
shall be addressed upon admission with consultation by the
dietitian as needed. A comprehensive nutritional assessment
which includes height and weight and an evauation of
calories, protein and fluid requirements shall be completed
by the dietitian and updated and reviewed asindicated by the
resident's condition.

C. The facility shall obtain residents weights
monthly or more often as needed.

D. Weight changes of 5 pounds or 5% of body
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weight in one month shall be reported to the physician and
dietitian.

A~ Thegreup-heme A follow-alreguirementsset
forthi I " ; i od ,

62708 62.707  Records and Reports:

A. There shall be a separate clinical record
maintained at the group home on each resident which shall
be a chronological history of the resident’s stay in the group
home. Each resident’s records shall contain:

1. Admission record: Including resident’s
name, birth date, home address prior to entering the facility,
identification numbers, such as social security, Medicaid,
Medicare, date of admission, physician's name, address and
phone number, admitting diagnosis, next of kin (relationship,
name, address and phone number).

2. History and physicadl examination:
Prepared by physician within seven (7) days of theresident’s
admission. A summary and history which was prepared at
the hospital and the resident's physician examination which
was performed at the hospital, if performed within seven (7)
days prior to admission to the home, may be substituted.
Additionally, a record of an annual medical evaluation
performed by a physician must be contained in each
resident'sfile.

3. Statement of complete diagnosis and
prognosis.

4. Physician’s orders shall include:

a) Complete list of medications,
medication name, dosage, frequency and route of
administration, indication for usage;

b) If "as needed” medications are
ordered, the reason why the resident takes the medication
and the maximum dose in a 24 hour period;

c) Treatments, diets and
permitted activity.

5. Physician’s progress notes with each
on-site visit. If medical services are obtained in the
physician's office a summary including diagnosis and
prognosis, changes in medication mid therapy and necessary

level of

follow-up will be provided.

6. Nursing notes, shall be recorded by each
person providing professional nursing services to the
resident, indicating date, time, scope of service provided and
signed by the provider of the service.

7. Medication sheets: Including medication,
name, dosage, frequency and route of administration, space
for the resident to record his/her initials if medication is
self-administered or for recording the initials of the medical
professiona authorized and responsible for administration of
the medication.

8. Inventory of persona effects both upon
admission and at time of transfer and/or discharge.

9. For discharged or transferred residents, the
records shall contain the following:

a. A discharge summary containing the:

1. Dateand time of discharge,

2. Place to which the resident was
discharged;

3. Condition of resident at time of
discharge.

b. The resident’'s written consent for
discharge or discharge order from the resident's physician.

c. Copies of the name of the resident's
guardian, powers of attorney and advance directives, if
applicable.

10. Specia service notes: e.g., socia services
and activities, results of specia consultations, requested by
the physician such as physical therapy, dental and podiatry if
services me provided in the group home.

11. Nutrition progress notes.

12. Copy of aninteragency transfer formif the
resident was admitted from an acute care facility or any other
long term carefacility or transferred to an acute care or other
type of health carefacility.

N . I ” ”

44-13. Documentation of the percentage of
intake for each meal.

45:14. Recording of weights
including the date the weight was obtained.

46:15. Laboratory work, special tests, and
x-rays ordered by the physician.

B. Recordsshall beavailable at all timesto legally
authorized persons; otherwise, such records shall be held
confidential.

C. Clinical records shal be retained for five (5)
years from the date of discharge.

D. Should the facility cease operation, all resident
records shall be transferred with the resident to another home
or facility, with written receipt acknowledging the transfer
which shall be signed by the resident and the new
administrator.

obtained

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




532

PROPOSED REGULATIONS

E. If a facility ceases operation, arrangements,
shall be made to retain discharge records for five (5) years
following closure.

F. ineident/accident—reperts—with—adequate '_ 6t

b facititv. - beinetuded in i ) inical
reeerd: Incident reports, with adequate documentation, shall

be completed for each incident. Adequate documentation
shall consist of the name of the resident(s) involved; the
date, time and place of the incident; a description of the
incident; alist of other parties involved, including witnesses;
the nature of any injuries; resident outcome; and follow-up
action, including notification of the resident’s representative
or family, attending physician and licensing or law
enforcement authorities when appropriate.

Incident reports shall be kept on file in the
facility.  Reportable incidents shall be communicated
immediately to the Division of Long Term Care Residents
Protection, 3 Mill Road, Suite 308, Wilmington, DE 19806;
phone number: 1-877-453-0012; fax number: 1-877-264-
8516.

SECTION 62.8 WAIVER OF STANDARDS

62.801 Specific standards may be waived by the
Division ef—Publie—Heath provided that each of the
following conditions are met:

£ A.  Strict enforcement of the standard would
result in unreasonable hardship on the group home.

2.B. The waiver is in accordance with the
particular needs of any resident of the group home.

3:C. A waiver must not adversely affect the
health, safety, welfare, or rights of any resident of the group
home.

4:D. The reguest for a waiver must be made to
the Division ef-Pabte-Health in writing by the group home
with substantial detail justifying the request.

5 E. Prior to filing a request for a waiver, the
facility shall provide written notice of the request to each
resident, each court-appointed guardian of any resident, each
person appointed in the durable power of attorney of any
resident, each person appointed to be any resident's health
care agent under the Death with Dignity Act and each spouse
and adult child of any resident. Prior to filing a request for a
waiver, the facility shall also provide written notice of the
request to the Office of Long Term Care Ombudsman. The
notice shall state that the recipient has the right to object to
the waiver request in writing to the Division. ef—Publie

: o  Publi R o _
& FE A waiver granted by the Division ef-Puble
Health is not transferable to another group homein the event
of achange of ownership.
+G. A waiver shal be granted for a period up

to theterm of thelicense.
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HE: Receipts—for—the—statement—signed—by—the—abeve PART I

partiesshall-beretainedinthe facilitiesfiles: APPENDIX A
Notifiable Diseases
Revised-May-27-1982
Acquired Immune Deficiency Malaria
APPENDIX B Syndrome (S) Measleq(T)
Netifrable Biseases Anthrax (T) Meningitis (all _types
Botulism (T) other than meningoccal)
-AequiredHmmune Deficieney-Syndremedd—Rubella Brucellosis Meningococca
2-Amebiasis 42— Rubella—Congenital Campylobacteriosis infections (all types) (T)
Syndreme Chancroid (S) Mumps (T)
3-Anthrax 43-Salmenellosis Chlamydia trachomatis infections(S) Pelvic | nflammatory
4-Betdlism 44-ShigeHesis Cholera Disease (resulting from
5Brueelosis 45-Smatpex Cryptosporidiosis gonococcal and/or
6-Campylebacteriosis 46-Syphilis Cyclosporidiosis chlamydia infections) (S)
+-Chanereid 47 Fetanus Diphtheria (T) Pertussis (T)
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E. Coli 0157:H7 infection (T) Plague (T)

Encephalitis Poliomyelitis (T)
Ehrlichiosis Psittacosis

Foodborne Disease Outbreaks (T) Rabies (man, animal)(T)
Giardiasis Reye's Syndrome

Gonococca infections (S) Rocky Mountain

Granuloma Inguinale (S) Spotted Fever
Hansen’s Disease (L eprosy) Rubella (T)

Hantavirus infection (T) Rubella (congenital)(T)
Hemolytic uremic syndrome (HUS)Salmonellosis

Hepatitis A (T) Shigellosis
Hepatitis B (S) Smallpox (T)

Hepatitis C & unspecified
Herpes (congenital) (S)
Herpes (genital) (N)

Streptococcal disease
(invasive group A)

Streptococcal toxic

Histoplasmosis shock syndrome (STSS)
Human Immunodeficiency Syphilis (S)
Virus (HIV) (N) Syphilis (congenital) (T)
Human papillomavirus Tetanus
(genital warts) (N) Toxic Shock Syndrome
Influenza (N) Trichinosis
L ead Poisoning Tuberculosis
L egionnaires Disease Tularemia
L eptospirosis Typhoid Fever (T)
Lyme Disease Vaccine Adverse
Lymphogranuloma Venereum (S) Reactions
Varicella
Waterborne Disease
Outbreaks (T)

Yellow Fever (T)

Also, any unusual disease and County Health Offices.
adverse reaction to vaccine New Castle County995-8632
Kent County 739-5305

Sussex County856-5355

(@D report by rapid means
(N) report in number only when so requested
For all diseases not marked by (T) or (N):
S) — sexually transmitted disease, report
required in 1 day
Others—report required in 2 days

APPENDIX B

DRUG RESISTANT ORGANISMS REQUIRED TO BE
REPORTED

Staphylococcus aureus intermediate  or resistance to

Vancomycin (MIC > 8 ug/ml)

Streptococcus pneumoniae drug resistant, invasive disease

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

PUBLIC NOTICE
Food Stamp Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Socia
Services (DHSS) / Division of Socia Services/ Food Stamp
Program is proposing to implement a policy change to the
Division of Social Services Manual, Section 9089 regarding
Delaware's A Better Chance (DABC) and/or Genera
Assistance (GA) Food Stamp Households. Summary of
change: removes language about shortening of certification
periods, which are no longer allowed. This rule implements
several provisions of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA) and
amended by the Omnibus Consolidated Appropriations Act
of 1997 (OCAA), the Balanced Budget Act of 1997 (BBA),
and the Agricultural Research, Extension and Education
Reform Act of 1998 (AREERA).

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by September 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Divison staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

REVISION

7004.3 DABC and/or GA Food Stamp Households
[273.12(f)]

DABC and/or GA households have the same reporting
requirements as any other food stamp households.
Whenever an DABC and/or GA household reports a change,
adjustments must be made in the household's digibility
status or allotment for the months determined appropriate
given the househol d's budgeting cycle.

Notify households whenever their benefits are altered as
a result of changes in the DABC and/or GA benefits—er
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DA BC and/or GA beneflts are termmated but the hou%hold
is still eligible for food stamp benefits, advise household
members of food stamp work registration requirements, if
applicable, as their First Step registration exemption no
longer applies.

Whenever a change results in the reduction or
termination of a household's DABC and/or GA benefits
within its food stamp certification period, and DSS has
sufficient information to determine how the change affects
the household's food stamp dligibility and benefit level, take
the following actions:

« If a change in household circumstances
requires both reduction or termination in the
DABC and/or GA payment and a reduction or
termination in food stamp benefits, issue a
single notice of adverse action for both the
DABC and/or GA and food stamp actions. If
the household requests afair hearing within the
period provided by the notice of adverse
action, continue the household's food stamp
benefit on the basis authorized immediately
prior to sending the notice. If the fair hearing
is requested for both programs benefits,
conduct the hearing according to DABC and/or
GA procedures and timeliness standards. The
household must reapply for food stamp
benefits if the food stamp certification period
expires before the fair hearing process is
completed. If the household does not apped,
make the change effective in accordance with
the proceduresin DSSM 9085.2.

e If the household's food stamp benefits will be
increased as a result of a reduction or
termination of DABC and/or GA benefits, the
household's food stamp benefits must continue
at the previous basis. If the household does not
appeal, make the change effective in
accordance with the procedures specified in
DSSM 9085.2, except calculate the time limits
for action from the date the DABC and/or GA
notice of adverse action period expires.

Whenever a change results in the termination of a
household's DABC and/or GA benefits within itsfood stamp
certification period, and DSS does not have sufficient
information to determine how the change affects the
household's food stamp eligibility and benefit level (such as
when an absent parent returns to a household, rendering the
household categorically ineligible for DABC and/or GA, and

DSS has no information on theincome of the new household
member), take the following action:

1) Where a DABC and/or GA notice of adverse
action has been sent, wait until the household's notice of
adverse action period expiresor until the household requests
a fair hearing, whichever occurs first. If the household
requests afair hearing and its DABC and/or GA benefits are
continued pending the appeal, the household's food stamp
benefits will be continued at the same basis.

2) If an DABC and/or GA notice of adverse
action is not required, or the household decides not to
request a fair hearing and continuation of its DABC and/or
GA benefits, send the household a Form 105 requesting the
verification needed to determine the household's continued

food stamn GIIQIbI|ItV neeeeef—e*pwatlen—aﬁd—that—rt—mest

lee the household at Ieast ten (10) davs to provide the
necessary verifications. Take the necessary action to adjust
or terminate the food stamps based on the rules regarding
processing reported changes per DSSM 9085.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 8505)

PUBLIC NOTICE
Delaware M edicaid/M edical Assistance Programs

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Socia
Services (DHSS) / Division of Social Services / Medicaid/
Medica Assistance Program is proposing to amend the
following Medicaid policiesrelated to the disabled children's
program. Specifically, 1) changing program name to the
Children's Community Alternative Disability Program; 2)
revising policy to incorporate the statement of purpose of the
program, clarify eligibility criteria, provide caregiver
description, list levelsof carefactors, define specific level of
care types, detail medica plan of care and costs
determinations, provide cost effectiveness calculation and
list options when cost effectiveness exceeds cost of
ingtitutional care; and, 3) changing the numbering to
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incorporate this policy into the Long Term Care policy
section of the Division of Social Services Manual.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by September 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

REVISION
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25000 CHILDREN'S COMMUNITY ALTERNATIVE

DISABILITY PROGRAM (CCADP)
This program was formerly known as the Disabled
Children's Program and is based on 42 CFR 8435.225.
25050 PURPOSE
The Children’s Community Alternative Disability

(SSI) medical disability standards codified at 42 U.S.C. §
1382¢(a) (presumptively met if child with chronic condition
qualifiesfor SNF, ICF, ICF/MR, or ICFH/IMD levd of care).

6. It is appropriate to provide a comparable level of
care in an alternative setting (e.g. natural family home).

7. The estimated Medicaid cost of care in the
alternative setting is no higher than the estimated cost of the
comparable facility-based level of care.

25150 APPROVAL DURATION AND REVIEW
TIMETABLE

Approval of an initial application is generally
effective for a period not to exceed one year. Subject to
DSSM 14950 (6 month guaranteed eligibility) if the Division
is aware of the likelihood of amaterial change in financial or

Program (CCADP) is a Delaware Medicaid option that is
designed to serve children with significant disabilities. Such
children would otherwise qualify to be cared for in an

medical status, initial approval may be for a shorter period.
Redetermination of eligibility is expected to occur

on at least an annual basis and may otherwise be prompted

institutional setting.  The State desires that this program

by notice of amaterial change in financial or medical status.

serve as many children as possible at home or in non-
institutional settings as long as it can be done safely,
efficiently and economically. The best care for children who

Redetermination shall include areassessment of whether the

child meets all seven eligibility criteria (DSSM 25100). If

a child manifests a chronic profile, the Division may utilize

would be €ligible for this program is with the support and
direction of involved parents or guardians. This care will

abbreviated reassessment forms and rely on previous
evauationsthat remain clinically valid.

generally result from the active collaboration of DSS, and
multidisciplinary providers, and parents or guardians.

In general, any child whose disability profile meets
a designated level of care may be eligible for Medicaid
without regard to parental income, resources, or other health

25200 CAREGIVER QUALIFICATIONS
The primary person in charge of the care of a child,

usually a family member or a designated health care
professional meeting the following qualifications:

insurance. Given the State’'s commitment to promoting
children's access to basic health care, any benefit of the

1. The individua must be willing to accept the
responsibility of the care of the child.

doubt concerning program qualification should be resolved
in favor of eligibility. To the extent digibility isjeopardized

2. The individual must be trained and/or display
competence in the medical skill required by the child.

by safety concerns, DSSwill act affirmatively to eliminate or
reduce unsafe conditions to an acceptable level through
Departmental and community resources. DSS recognizesits

25250 GENERAL L EVEL OF CARE FACTORS

1. The assessment of whether a child’s profile is
consistent with a qualifying level of care is influenced by

responsibility to make a referral to a protective agency if

multiple considerations.  Material criteria _include the

conditions so warrant.

25100 ELIGIBILITY
Medicaid €ligibility is available to children who meet

following mental, physical, familial, and environmental
factors:

a.  chronological and developmental age of

child;

ALL of the following seven (7) criteria established by
Federal regulation (42 CFR §435.225):

1. The child must be 18 years of age or younger
(under age 19).

2. The child's countable resources do not exceed the
SSl limit for asingle individual described in DSSM §20300.

b. nature and severity of disease or medical
condition(s);

c. symptomatology or functional limitations
attributable to disease or medical condition (s);

d. stability of disease process or medical
condition(s);

3. The child’s countable income does not exceed
250% of the SSI benefit level.
4. The child's profile is consistent with the level of

e. physical environment;
f.

availability and profile of primary

careqiver(s);

care of a hospital, Skilled Nursing Facility (SNF),
Intermediate Care Facility (ICF), Intermediate Care Facility

9. potential for harm, regression, or

developmental delay in absence of services;

for Menta Retardation (ICF/MR), or Intermediate Care

Facility Institution for Mental Disease (ICE/IMD).
5. Thechild must meet Supplemental Security Income

h. extent of assistance necessary for child to
engagein activities of daily living (“ADLS")
i. extent of monitoring or

supervision
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necessary to minimize potential for harm due to mental or

behavioral interventions (e.g. drug therapy; professional

physical health risks (e.g. suicide; elopement; self injurious

counseling; behavior management techniqgues). Subject to

behaviors; seizure); and
j. extent to which professional or specialized

full consideration of factors itemized in Section DSSM
25250), the presence of the following disability-related

personndl (e.g. nurse; therapist) are necessary to provide

personal characteristics supports qualifications under an

monitoring, assistance, or services.

2. _Since some dehilitating diseases and medical
conditions (quadriplegia; profound mental retardation) are
highly correlated with a qualifying level of care, the Division
may adopt presumptive €eligibility guidelines to expedite
processing of such applications.

25300 SPECIFIC LEVEL OF CARE STANDARDS
25300.1 DEFINITION OF INSTITUTIONAL
SETTING
An institutional setting is a residential placement
that provides room board and health related services, which
are supervised by alicensed practitioner. The setting has the

ICE/IMD level of care:
impaired judgment or insight
disorientation to time, place, or person
memory impairment
perceptual or thinking disturbance
lack of self-regulation or impulse control
f. diminished capacity to focus, concentrate,
Or maintain attention
g. propensity to engage in verbal or physical
aggression towards others
h. marked changesin mood or affect

® 20 o o

—h

necessary professional personnel, equipment and facilitiesto
meet the health and functional needs of the child on a
continuing or repetitive basis and is authorized under State
law to provide such care.
25300.2 DEFINITION OF HOSPITAL LEVEL OF
CARE
A hospital is an institutional setting that provides

i. marked  withdrawal, isolation, or
depression

I. sleep disturbance

k. appetite disturbance with change in weight

I.  marked
interpersonal relationships
m. propensity to elope
25300.6  DEFINITION OF ICF/MR LEVEL OF
CARE

difficulty in maintaining

medical, nursing and alied health care for acute or chronic

illnesses. Such a setting includes at least daily physician
intervention and the availability of around the clock

An intermediate care facility for the mentally
retarded (ICF/MR) is a residential setting which offers
comprehensive habilitative and support services to persons

professional nursing care. A hospital may provide general

with mental retardation or related conditions. Children who

medical care or specialized care (e.g. psychiatric or

qualify for an ICF/MR level of care exhibit significant

rehabilitative).
25300.3 DEFINITION OF SKILLED NURSING

EACILITY LEVEL OF CARE
Skilled nursing facility (SNF) is an institutional

deficits in age-appropriate functioning in multiple domains.
As a conseguence, they require frequent assistance or
supervision to competently or safely engage in activities of
daily living (ADLS). Subject to full consideration of factors

setting, which provides skilled nursing or rehabilitation,

itemized in Section DSSM 25200, the presence of adaptive

services for mental or physical conditions. Such a setting

behavior deficits in the following contexts supports

includes availability of around the clock professional nursing

qualification under an ICF/MR level of care:

observation, assessment or intervention.
25300.4 DEFINITION OF INTERMEDIATE
NURSING FACILITY LEVEL OF CARE
Intermediate care nursing facility (ICF) is an
institutional setting in which nursing and allied health care
and support services are provided. Such services are
supervised by but not necessarily given by alicensed nurse.
25300.5 DEFINITION OF ICF/IMD LEVEL OF
CARE
An_intermediate care facility for mental disease
(ICEH/IMD) is a residentia setting which offers
comprehensive clinical and support services to persons with

sdlf care skills

domestic skills

community skills

self direction

social interaction

safety awareness

receptive and expressive communication

basic learning

i. co-occurrence of physical or behavioral

health disorder
I. co-occurrence of alcohol

addiction or misuse

Tereee o R

or substance

significant _behavioral health disorders.  Children who
qualify for an ICF/IMD level of care exhibit a severe,

25400 APPROPRIATENESS OF COMMUNITY-

complex, or chronic behavioral health disorder. Such

BASED SETTING

disorder must compromise age-appropriate functioning in
multiple areas and require frequent or intensive medical or

Program eligibility is contingent upon a finding that
non-institutional care is appropriate and services are

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




540

PROPOSED REGULATIONS

available (DSSM 25100). The community-based setting

facility costs, so will not be considered in the cost

must meet the child’s needs safely and effectively to be
appropriate.  To fulfill this requirement, the Division will

effectiveness determination except in cases where acute
hospitalization is the appropriate comparable level of care.

assess both the physical and social environment within the
community—based setting. Given the State's strong

25700 COST DOES NOT EXCEED COMPARABLE

preference for non-institutional care of children, denial of

MEDICAL FACILITY CARE

diqibility based on environmental deficits is disfavored. |f
digibility is jeopardized by environmental deficits, the

The calculated cost in DSSM 25600 must not exceed
100% of comparable medical facility care. Comparable

division will affirmatively attempt to eliminate or reduce

rates to be used are defined in the following subsections.

such deficits to an acceptable level through Departmental
and community resources.

25500 DETERMINING MEDICAL PLAN OF CARE

A. If the child is determined to meet the hospital LOC,
the anticipated home services costs will be compared to the
current fiscal year inpatient hospital rate of the Al DuPont
Hospital for Children or aternate facility rate as determined

AND COSTS
During the application and redetermination process,
medica and social information is gathered from several

by the Medicaid Director.
B._If achild is determined to meet the skilled LOC, the
anticipated home services costs will be compared to the

sources including the primary caregivers, primary care

current averaged rate of participating Delaware nursing

practitioners, specialists and other health care providers, the

facilities that are caring for children under 18. A higher

schools, Child Development Watch (Part C) and/or other

comparative rate based on the current averaged rate for

relevant sources. A listing of the services needed or

children placed in subacute pediatric facilities may be

currently being provided is recorded indicating whether

applied for children determined "superskilled" by the DSS

there are ongoing costs (such as daily home health aides or

Medical Operation Administrator.

one-time costs (durable medical equipment). The cost for
each are estimated as closely as possible and, to the extent

C._If achild is determined to meet ICEF/MR/DD L OC,
the anticipated home service costs will be compared to the

possible, costs paid or defrayed by other insurance or other

current Stockley Center ICE/MR/DD rate or dternate facility

means of payment insurance settlement, donations, etc.) are

rate as determined by the Medicaid Director.

deducted from the cost cap. Since Medicaid is generaly
payor of last resort [with exception of Individual with

D._If achild is determined to meet the ICF/IMD L OC,
the anticipated home costs would be compared to the current

Disabilities Education Act (IDEA) services], the assessor
may contact other potential payment sources to determine

Terry Center rate or aternate facility rate as determined by
the Medicaid Director.

potential coverage especially when it appears the child might
exceed the cost cap. Once the medical costs are computed

E._ If a child is determined to meet an ICF LOC the
anticipated home services costs will be compared to the

the entire packet of assessment information is reviewed by
the medial review team for the cost comparison and final

current averaged rate of participating Delaware nursing
facilities that are caring for children under 18 years of age.

dligibility determination.

25600 COST EFFECTIVENESS CALCULATION
A determination of cost effectiveness for the Children's
Community Alternative Disability's Program must be made

25800 COST EFFECTIVENESS EXCEEDS COST OF
INSTITUTIONAL CARE

When the cost effectiveness analysis shows that the cost
of care in the home will exceed the cost of comparable

using the following procedures.
25625 CALCULATION
A calculation is made of the total actual or
projected cost of all significant, recurring medical services

institutional care, the parent or guardian will be offered a
choice of the following options.

A._The use of less costly alternatives (such as privately

contracting with LPNs or RNs for private duty nursing at a

(home health aides & nurses, private duty nursing,

lower cost than can be obtained through an agency.

Prescribed Pediatric Extended Care, supplies, equipment and

purchasing refurbished, used equipment, etc.), or

therapies).
25650 ANNUALIZED COSTSCALCULATION

The annualized costs of any significant recurring

B._The use of fewer units of service with assurances
from parent/quardian that the remainder of medically
necessary services will be provided by or paid for by other

DME (e.q. specialized wheelchair or lift not included in

means, or

facility per diem rate) is added to the calculation in DSSM
25625.
25675 OTHER COSTS
All _other costs, such as physician services,
pharmaceuticals, lab tests, x-rays, etc. are not part of medical

C._The admission to an appropriate medical facility, or
D. Thewithdrawal of the application for this program.

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




PROPOSED REGULATIONS

541

DEPARTMENT OF NATURAL
RESOURCESAND
ENVIRONMENTAL CONTROL
DivisiON OF AIR & WASTE MANAGEMENT
Air Quality Management Section
Statutory Authority: 7 Delaware Code,
Chapters 60, (7 Del.C. Ch. 60)

SAN # 2001-14

1. TITLE OF THE REGULATION:
Regulation No. 24, Section 2, “Definitions”
Regulation No. 24, Section 26, “ Stage |V apor

Recovery”
Regulation No. 24, Section 36, “ Stage |1
Vapor Recovery”

2. BRIEF SYNOPSIS OF
SUBSTANCE AND ISSUES:

Delaware is not in compliance with the EPA ground-
level ozone standard, and must make reductions in volatile
organic compound (VOC) emissions, which are a factor in
the formation of ground-level ozone. The Department is
proposing to revise Regulation No. 24, Section 2, Section 26
and Section 36 because the Department believes that
Gasoline Dispensing Facilities within the State may not be
achieving the Volatile Organic Compound (VOC) emission
reductions that are currently required. Under Regulation No.
24 the control efficiency should be 95%. The Department
believes the system components, as well as the testing
frequencies are contributing factors to the low VOC
emission reductions. The amended regul ation establishes (1)
requirements for using improved vapor recovery adapters
and connections; (2) requirements for annual vapor recovery
testing; and (3) minimum requirements applicable to
compliance testing companies that perform compliance
testing in Delaware.

THE  SUBJECT,

3. POSSIBLE TERMSOF THE AGENCY ACTION:
None

4. STATUTORY BASIS OR LEGAL AUTHORITY
TOACT:
7 Delaware Code, Chapter 60

5. OTHER REGULATIONS THAT MAY BE
AFFECTED BY THE PROPOSAL:
None

6. NOTICE OF PUBLIC COMMENT:

The public comment period for this proposed regulation
will extend through Octaober 1, 2001. Interested parties may
submit comments in writing during this period to: Deanna
Morozowich, Air Quality Management Section, 156 South
State Street, Dover, DE 19901, and/or statements and
testimony may be presented either orally or in writing at the
public hearing to be held Monday, September 24, 2001
beginning at 6pm in the Richardson & Robbins Auditorium,
89 Kings Highway, Dover, Delaware.

7. PREPARED BY:
Deanna Morozowich (302)739-4791, August 8, 2001

PROPOSED REGULATION NO. 24
Asof 8/8/01)

CONTROL OF VOLATILE ORGANIC COMPOUND
EMISSIONS

Section 2 - Definitions.
Xx/xx/01

For the purpose of this regulation, the following definitions
apply:

a “Actual emissions’ means the quantity VOCs
emitted from a source during a particular time period.

b. “As applied” means including any dilution
solvents added before application of the coating.

c. “Basecoat” means a pigmented topcoat that is the
first coat applied as part of a multistage topcoat system.

d. “Bulk gasoline plant” means a gasoline storage
and distribution facility with an average daily throughput of
76,000 liters (L) (20,000 gallons [gal]) of gasoline or less on
amonthly average.

e. “Bulk gasoline terminal” means a gasoline
storage facility that receives gasoline from refineries,
delivers gasoline to bulk gasoline plants or to commercial or
retail accounts, and has a daily throughput of more than
76,000 L (20,000 gal) of gasoline on a monthly average.

f. “Capture efficiency” means the weight per unit
time of VOC entering a capture system and delivered to a
control device divided by the weight per unit time of tota
VOC generated by a source of VOC, expressed as a
percentage.

g. “Capturesystem” meansall equipment (including,
but not limited to, hoods, ducts, fans, booths, ovens, dryers,
etc.) that contains, collects, and transports an air pollutant to
acontrol device.

h. “Carbon absorber” means an add-on control
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device that uses activated carbon to absorb VOCs from agas
stream.

i. “Carbon adsorption system” means a carbon
adsorber with an inlet and outlet for exhaust gases and a
system to regenerate the saturated adsorbent.

j.  “Clearcoat” means a topcoat that contains no
pigments or only transparent pigments and that is the final
coat applied as part of a multistage topcoat system.

k. “Coating” means a material applied onto or
impregnated into a substrate for protective, decorative, or
functional purposes. Such materials include, but are not
limited to, paints, varnishes, sealants, adhesives, inks,
maskants, and temporary protective coatings.

[. “Coating unit” means a series of one or more
coating applicators and any associated drying area and/or
oven wherein a coating is applied, dried, and/or cured. A
coating unit ends at the point where the coating is dried or
cured, or prior to any subsequent application of a different
coating. It is not necessary to have an oven or aflashoff area
in order to be included in this definition.

m. “Continuous vapor control system” means a
vapor control system that treats vapors displaced from tanks
during filling on a demand basis without intermediate
accumul ation.

n. “Control device” means equipment (such as an
incinerator or carbon adsorber) used to reduce, by
destruction or removal, the amount of air pollutant(s) in an
air stream prior to discharge to the ambient air.

0. “Control system” means a combination of one or
more capture system(s) and control device(s) working in
concert to reduce discharges of pollutants to the ambient air.

p. “Day” means a period of 24 consecutive hours
beginning at midnight local time, or beginning at a time
consistent with afacility's operating schedule.

g. “Destruction or removal efficiency” means the
amount of VOC destroyed or removed by a control device
expressed as a percent of the total amount of VOC entering
the device.

r. “Double block-and-bleed system” means two
block valves connected in series with a bleed valve or line
that can vent the line between the two block valves.

s. “Exempt compounds,” means any of the
compounds listed in Regulation 1, Section 2 - Definitions,
"Volatile Organic Compounds,” which have been determined
to have negligible photochemical reactivity.

For determining compliance with emission limits,
VOCs will be measured according to the procedures in
Methods 25 and 25A of Appendix A of 40 CFR, Part 60, and
the procedures and equations in '60.755. Where such a
method also measures compounds with negligible
photochemical reactivity, an owner or operator may exclude
these negligibly-reactive compounds when determining
compliance with an emission standard. However, the
Department may require such owner or operator, as a

precondition to excluding these compounds for purposes of
determining compliance, to provide monitoring methods and
monitoring results demonstrating, to the satisfaction of the
Department, the amount of negligibly-reactive compounds
in the sources emissions.

In addition to the procedures for requesting a
satisfactory  compliance  determination, where the
Department proposes to allow the use of a test method for
excluding negligibly-reactive compounds that is different or
not specified in the approved SIP, such change shall be
submitted to the U.S. EPA for approva as part of a SIP
revision.

t. “External floating roof” means a cover over an
open-top storage tank consisting of a double deck or pontoon
single deck that rests upon and is supported by the volatile
organic liquid being contained and is equipped with a
closure seal or sealsto close the space between the roof edge
and tank shell.

u. “Facility” means al of the pollutant-emitting
activities, excluding pollutant-emitting activities from
mobile sources, that are located on one (1) or more
contiguous or adjacent properties, and are under the control
of the same person (or person under common control).

v. “First attempt at repair” means to take rapid
action for the purpose of stopping or reducing leakage of
organic material to the atmosphere using best practices.

w. “Flashoff area” means the space between the
coating application areaand the oven.

X. “Gasolinetank truck” meansadelivery tank truck
used at bulk gasoline plants, bulk gasoline terminals, or
gasoline dispensing facilities that is loading or unloading
gasoline or that has loaded or unloaded gasoline on the
immediately previous|oad.

y. “Glossflattener” means alow-gloss coating that is
formulated to eliminate glare on the interior surfaces of a
vehicle for safety purposes, as specified under the U.S.
Department of Transportation Motor Vehicle Safety
Standards.

z. “Heavy-duty truck” means any motor vehicle
rated at greater than 3,864 kg (8,500 Ib) gross weight
designed primarily to transport property.

aa. “Incinerator” means a combustion apparatus in
which solid, semisolid, liquid, or gaseous combustible
wastes are ignited and burned and from which the solid and
gaseous residues contain little or no combustible material.

bb. “Intermittent vapor control system” means a
vapor control system that employs an intermediate vapor
holder to accumulate vapors displaced from tanks during
filling. The control device treats the accumulated vapors
only during automatically controlled cycles.

cc. “Internal Floating Roof” means acover or roof in
afixed-roof tank that rests upon or is floated upon, the liquid
being contained, and is equipped with a closure seal or seals
to close the space between the roof edge and the tank shell.
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dd. “Knifecoating” means the application of a coating
material to a substrate by means of drawing the substrate
beneath a knife that spreads the coating evenly over the full
width of the substrate.

ee. “Leak” means a VOC emission indicated by an
instrument calibrated according to Method 21 of 40 CFR,
Part 60, Appendix A, using zero air (less than 10 parts per
million [ppm] of hydrocarbon in air) and a mixture of
methane or n-hexane and air at a concentration of about, but
less than, 10,000 ppm methane or n-hexane.

ff. “Lease custody transfer” means the transfer of
produced crude oil or condensate, after processing and/or
treating in the producing operations, from storage tanks or
automatic transfer facilities to pipelines or any other forms
of transportation.

gg. “Liquid-mounted seal” means a primary sed
mounted in continuous contact with the liquid between the
tank wall and the floating roof around the circumference of
the tank.

hh. “Loading rack” means an aggregation or
combination of gasoline loading equipment arranged so that
all loading outlets in the combination can be connected to a
tank truck or trailer parked in a specified loading space.

ii. “Lower explosive limit” (LEL) means the
concentration of acompound in air below which aflame will
not propagate if the mixture isignited.

ji- “Maximum theoretical emissions’ means the
quantity of VOC that theoretically could be emitted by a
source without control devices based on the design capacity
or maximum production capacity of the source and 8,760
hours of operation per year. The design capacity or
maximum production capacity includes use of coatings and
inks with the highest VOC content used in practice by the
source for the 2 preceding years.

kk. “Maximum true vapor pressure’” means the
equilibrium partial pressure exerted by a stored liquid at the
temperature equal to:

1. for liquids stored above or below the ambient
temperature, the highest calendar-month average of the
liquid storage temperature, or,

2. for liquids stored at the ambient temperature,
the local maximum monthly average temperature as reported
by the National Weather Service. This pressure shall be
determined by one of the following:

i. In accordance with methods described in
American Petroleum Institute Bulletin 2517, "Evaporation
Loss From External Floating Roof Tanks."

ii. By using standard reference texts.

iii. By ASTM D2879-83.

iv. By any other method approved by the
Department as part of the State Implementation Plan (SIP)
Revision.

II. “Multicomponent coating” means a coating
which is packaged in two or more parts, which parts are

combined before application, and where a coreactant from
one part of the coating chemically reacts, at ambient
conditions, with a coreactant from another part of the
coating.

mm.“Open-ended valve or lin€’” means any valve,
except safety relief valves, having one side of the valve seat
in contact with process fluid and one side open to the
atmosphere, either directly or through open piping.

nn. “Organic compound” means any carbon-
containing chemica compound excluding carbon monoxide,
carbon dioxide, carbonic acid, metallic carbides or
carbonates, and ammonium carbonate.

00. “Oven” means a chamber which is used to bake,
cure, polymerize, and/or dry a coating.

pp. “Overall emission reduction efficiency” means
the weight per unit time of VOC removed or destroyed by a
control device divided by the weight per unit time of VOC
generated by a source, expressed as a percentage. The
overall emission reduction efficiency can also be calculated
as the product of the capture efficiency and the control
device destruction or removal efficiency.

gg. “Owner or Operator” means any person who
owns, leases, controls, operates or supervises a facility, a
source, or air pollution control or monitoring equipment.

rr. “Person” means any individual, partnership,
copartnership, firm, company, corporation, association, joint
stock company, trust, estate, political subdivision, or any
other legal entity, or their lega representative, agent, or
assigns.

ss. “Petroleum” means the crude oil removed from
the earth and the oils derived from tar sands, shaleand coal.

tt. “Petroleum Liquid” means petroleum condensate,
and any finished or intermediate products manufactured in a
petroleum refinery.

uu. “Plastisol” means a coating made of a mixture of
finely divided resin and a plasticizer. Plastisol is applied asa
thick gel that solidifies when heated.

vv. “Press-Ready Ink” meanstheink, as applied to the
substrate, after al solvents and diluents have been added.

ww.“Pressure release” means the emission of
materials resulting from system pressure being greater than
set pressure of the pressurerelief device.

xX. “Primer” means any coating applied prior to the
application of a topcoat or color coat for the purposes of
surface preparation, corrosion resistance, adhesion, and
color uniformity.

yy. “Process unit shutdown” means a work practice
or operational procedure that stops production from a
process unit or part of a process unit. An unscheduled work
practice or operational procedure that stops production from
aprocess unit or part of aprocess unit for less than 24 hours
is not a process unit shutdown. The use of spare equipment
and technically feasible bypassing of equipment without
stopping production are not process unit shutdowns.
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zz. “Reid vapor pressure” means the absolute vapor
pressure of volatile crude oil and volatile nonviscous
petroleum liquids, except liquified petroleum gases, as
determined by ASTM D323-82.

aaa. “Repaired” means that equipment is adjusted,
or otherwise altered, in order to eliminate a leak asindicated
by one of the following: an instrument reading of 10,000
ppm or greater, indication of liquids dripping, or indication
by a sensor that a seal or barrier fluid system hasfailed.

bbb. “Roll coating” means the application of a
coating material to a moving substrate by means of hard
rubber, elastomeric, or meta rolls.

ccc. “Rotogravure coating” means the application
of a coating materia to a substrate by means of aroll coating
technique in which the pattern to be applied is recessed
relative to the non-image area, and the coating material is
picked up in these recessed areas and is transferred to the
substrate.

ddd. “Shutdown” means the cessation of operation
of afacility or of its emission control or emission monitoring
equipment.

eee. “Source” means any building, structure,
equipment (excluding mobile equipment temporarily in
place), or installation that directly or indirectly releases or
discharges, or has the potential to release or discharge,
VOCsinto the atmosphere.

fff. “Stage | Vapor Recovery System” means the
control of gasoline vapor from any delivery vessel into any
stationary storage vessel, where the vapor displaced by the
liquid gasoline is returned to the delivery vessel and
transported to the refinery.

ggg. “Stage Il Vapor Recovery System” means
the a system that controls the emissions of gasoline vapor at
the vehicle fill-pipe, where the vapor is captured and
returned to avapor-tight storage tank, or is destroyed; which
achieves an overall control efficiency of at least 95% by

hhh. “Standard conditions’ means a temperature
of 20 C (68 F) and pressure of 760 mm Hg (29.92 in. Hg).

iii. “Startup” means the setting in operation of a
source or of its emission control or emission monitoring
equipment.

jij- “Storage Vessel” means each tank, reservoir or
container used for the storage of Volatile Organic Liquids,
but does not include:

1. Frames, housing, auxiliary supports or other
components that are not directly involved in the containment
of liquids or vapors; or

2. Subsurface caverns or porous rock reservoirs.

kkk. “Submer ged fill” means the method of filling
a delivery vessel or storage vessel where product enters
within 150 millimeters (mm) (5.9 inches [in.]) of the bottom
of the delivery or storage vessel. Bottom filling of delivery
and storage vesselsisincluded in this definition.

[Il. “Substrate” means the surface onto which a
coating is applied or into which a coating isimpregnated.

mmm. “Throughput” means the amount of gasoline
dispensed at a gasoline dispensing facility during a calendar
month after November 15, 1990.

mmm: nnn. “ Transfer efficiency” means the ratio of
the amount of coating solids adhering to the object being
coated to the total amount of coating solids used in the
application process, expressed as a percentage.

ARAR- 000.  “Vapor collection system” means all
piping, seals, hoses, connections, pressure-vacuum vents,
and other equipment between the gasoline tank truck and the
vapor processing unit and/or the storage tanks and vapor
holder.

eee:-ppp.  “Vapor control system” means a system
that limits or prevents release to the atmosphere of organic
compounds in the vapors displaced from a tank during the
transfer of gasoline.

PpP-0ag.  “Vapor-mounted seal” means a primary
seal mounted so there is an annular vapor space underneath
the seal. The annular vapor space is bounded by the bottom
of the primary seal, the tank wall, the liquid surface and the
floating roof.

e rrr. “Vapor recovery system” means avapor-
gathering system capable of collecting VOC vapors and
gases emitted during the operation of any transfer, storage, or
process equipment.

FESSs. “ Vapor-tight” means equipment that allows no loss
of vapors. Compliance with vapor-tight requirements can be
determined by checking to ensure that the concentration at a
potential leak source is not equal to or greater than 100 percent of
the LEL when measured with a combustible gas detector,
calibrated with propane, at a distance of 2.54 centimeters
(cm) (1 in.)from the source.

sss: ttt.  “Vapor-tight gasoline tank truck” means a
gasoline tank truck that has demonstrated within the 12
preceding months that its product delivery tank will sustain a
pressure change of not more than 75 mm (3.0 in.) of water
within 5 minutes (min) after it is pressurized to 450 mm (18
in.) of water; or when evacuated to 150 mm (5.9 in.) of
water, the same tank will sustain a pressure change of not
more than 75 mm (3.0 in.) of water within 5 min. This
capability is to be demonstrated using the test procedures
specified in Method 27 of Appendix A of 40 CFR, Part 60
(July 1, 1992).

#t uuu. “Volatile Organic Liquid” (VOL) means any
organic liquid which can emit any Volatile Organic
Compound into the atmosphere (see definition of "Volatile
Organic Compound").

g VWV, “Volatile Organic Compound” (VOC)
means any carbon-containing compound excluding carbon
monoxide, carbon dioxide, carbonic acid, metallic carbides
or carbonates and ammonium carbonate, which participates
in atmospheric photochemical reactions. This includes any
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organic compounds other than those defined as "Exempt
Compounds’, which have been determined to have
negligible photochemical reactivity (see definition of
"Exempt Compounds"). In addition to the procedures for
requesting a satisfactory compliance demonstration, where
the Department proposes to alow the use of a test method
for excluding negligibly reactive compounds that is different
from or not specified in the approved SIP, such change shall
be submitted to the Environmental Protection Agency (U.S.
EPA) for approval as part of a SIP Revision.

wAs Wwww.,  "Web coating line" means all of the
coating applicator(s), drying area(s), or oven(s), located
between an unwind station and a rewind station, that are
used to apply coating onto a continuous strip of substrate
(the web). A web coating line need not have adrying oven.

Section 26 - Gasoline Dispensing Facility
Stage | Vapor Recovery

HAH93
Xx/xx/01
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a Applicability.
1. This Section applies to any stationary gasoline

storage tank located at any gasoline dispensing fecility in the
State of Delaware, except:

i. The following storage tanks shall be subject
only to the requirements of paragraph (c)(1)(i) of this
Section:

A. Any dtationary gasoline storage tank that
is equipped with a floating roof or its equivalent that has

been approved by the Administrator of the U.S. EPA as part
of a State Implementation Plan (SIP) or Federal
Implementation Plan (FIP) revision.

B. Any stationary gasoline storage tank with
a capacity of less than 550 gallons [gal] used exclusively for
the fueling of farm equipment.

C. Any sationary gasoline storage tank with
acapacity of lessthan 2,000 gal that was constructed prior to
January 1, 1979.

D. Any sationary gasoline storage tank with
a capacity of less than 250 gal that was constructed after
December 31, 1978.

ii. The storage tank(s) at any gasoline dispensin

facility, which never has athroughput of greater than 10,000
gallons of gasoline, shall be subject only to the requirements
of paragraphs (c)(1)(i) and (d) of this Section. The storage
tank(s) at any gasoline dispensing facility that ever exceeds
this applicability threshold shall be subject to all of the
requirements of this Section, and shall remain subject to
these requirements even if itsthroughput later falls below the
exemption throughput.

2. The requirements of this Section are in addition to all
other State and Federa requirements, to include the permitting
requirements of Regulation No. 2 of the State of Delaware

PROPOSED REGULATIONS

shall remain subject to those provisions.
3. Compliance Schedule
Any dtationary gasoline storage tank subject to the
requirements of this Section shall be in compliance as
follows:
i. Storage tanks located at any facility that first
commences operations:

A. Before November 15, 1990 and having
any throughput of at least 100,000 gallons. no later than
November 15, 1993.

B. Before November 15, 1990 and having
any throughput of greater than 10,000 gallons but less than
100,000 gallons: no later than November 15, 1994.

C. Onor after November 15, 1990 and before
May 15, 1993: no later than May 15, 1993.

D. On or after May 15, 1993:
commencement of operations.

ii. The requirements of paragraph(c)(1)(ii)(E) are
effective on and after May 1, 2003.

upon

b. Reserved.

c. Standards.

1. Theowner and/or operator of any stationary storage

tank that is subject to the requirements of this Section shall:

i. Load the stationary gasoline storage tank(s)by
submerged fill using a drop tube that extends to within 150
mm (5.9in.) from the bottom of the tank.

ii. Design, install, operate, and maintain a Stage |
Vapor Recovery System that operates such that the vapors
displaced by the liquid gasoline are returned to the delivery
vessel and transported back to the bulk plant or terminal.

A. All hoses in the Stage | Vapor Recovery
system shall be properly connected.

B. All vapor lines, couplers, and adapters
used in the gasoline delivery shall be vapor-tight.

C. All adapters and couplers that attach to
any vapor line on the storage vessel shall have closures that
seal upon disconnect.

D. Reserved.

E. All Stagel systems shall utilize dual point
vapor connections to return vapors from the storage tank to
the delivery truck.

2. The filling of storage tanks subject to the
reguirements of this Section shall be limited to unloading by
vapor-tight gasoline tank trucks or delivery trucks which:

i. meet al of the requirements of Section 27 of
this regulation; and

ii. are equipped with vapor return equipment that
is compatible with the Stage | Vapor Recovery System

"Regulations Governing the Control of Air Pollution”. Any
gasoline dispensing facility that is currently subject to any state or

federa rule promulgated pursuant to the Clean Air Act
Amendments of 1977 by exceeding an applicability threshold is and

installed on the storage tank.

d. Recordkeeping. The owner and/or operator of any
stationary gasoline storage tank exempted from the
requirements of this Section pursuant to paragraph (a)(1)(ii)
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of this section shall keep on the facility premises and in a
form acceptable to the Department, records showing
monthly throughput. These records shall be retained for at
least 5 years from the date of record, and shall be made
immediately available to the Department upon request.

e. Reporting. The owner and/or operator of any facility

vaeuum—rehef—valve—vapor—eheck—valve—er—any—other

containing sources subject to this Section shall comply with
the requirements of Section 5 of this regulation.

Section 36 - Stage |l Vapor Recovery.
44493
xx/xx/01
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a  Applicability.
1. This Section applies to any gasoline dispensing

facility located in the State of Delaware, except:

i. Any gasoline dispensing facility, which never
has a throughput of greater than 10,000 gallons of gasoline,
shall be subject only to the requirements of paragraph (€)(2)
of this Section. Any gasoline dispensing facility that ever
exceeds this throughput shall be subject to all of the
requirements of this Section, and shall remain subject to
these requirements even if its throughput later falls below the
exemption throughput.

ii. Any gasoline dispensing facility that is used
exclusively for refueling marine vehicles, aircraft, farm
equipment, and/or emergency vehicles.

2. On and after May 1, 2003, the requirements of
paragraph (f) of this Section apply to any owner and/or
operator of any company that performs compliance testing of
Stage |1 Systems within the State of Delaware.

3. The requirements of this Section are in addition to
al other State and Federal requirements, to include the

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




PROPOSED REGULATIONS

549

permitting requirements of Regulation No. 2 of the State of

the Stage 11 Vapor Recovery Systemsidentified in paragraph

Delaware "Regulations Governing the Control of Air

(q) of this section.

Pollution." Any gasoline dispensing facility that is currently
subject to any state or federa rule promulgated pursuant to

ii. For systems with manifolded vapor lines, the
liquid shall return into the lowest octane tank. For non-

the Clean Air Act Amendments of 1977 by exceeding an

manifolded systems with separate vapor lines, the liquid

applicability threshold is and shall remain subject to those

shall return to the tank that has the same product as is

provisions.
4. Compliance Schedule

Any gasoline dispensing facility subject to the
requirements of this Section shall be in compliance as

dispensed at the nozzle where the liquid was introduced into
the vapor lines.

iii. On and after May 1, 2003, install and maintain
a vapor shear valve that functions similarly to the product

follows: Any facility that first commences operations:
i. Before November 15, 1990 and that has any
throughput of greater than 10,000 gallons but less than

shear valve.
iv. Conspicuously post "Operating Instructions’
on both sides of each gasoline dispenser. Such instructions

100,000 gallons: by November 15, 1994 for facilities located

shall include:

in New Castle and Kent Counties, and by November 15,
1996 for facilities located in Sussex.

ii. Before November 15, 1990 and that has any
throughput of at least 100,000 gallons: by November 15,

A. A clear description of how to correctly
dispense gasaline.

B. A warning that repeated attempts to
continue dispensing gasoline, after the system has indicated

1993 for facilities located in New Castle and Kent Counties,

that the vehicle fuel tank is full (by automatically shutting

and by November 15, 1995 for facilities located in Sussex

County.
iii. On or after November 15, 1990 and before

off), may result in spillage or recirculation of gasoline.
C. A toll-free telephone number to report
problems experienced with the vapor recovery system to the

January 11, 1993: by May 15, 1993 for facilities located in

Department.

New Castle and Kent Counties, and by May 15, 1995 for
facilities located in Sussex County.
iv. On or after January 11,

1993: upon

2. At least one representative (an owner, facility
manager, or designated employee) from each facility, or
facilities under common ownership, shall attend a training

commencement of operations.
5. Any Stage Il vapor recovery system installed prior

program on the operation and maintenance requirements of
the Stage || equipment that is selected for installation and/or

to November 15, 1992, and using dual vapor recovery hoses

installed on their facility premises. Acceptable forms of

(not_coaxial) shall be retrofitted with coaxial hoses no later
than January 1, 1994, or upon any Vvapor system

training include equipment manufacturer's seminars, classes
or _workshops, or any other training approved by the

modification, whichever is first. Any system installed after

Department.

November 15, 1992 shall be equipped with coaxial hoses.
6. Remote vapor check valves in balance type systems

i. Verification, such as a certificate of attendance
from the training program, shall be obtained by the attendee

installed prior to November 15, 1992, shall be retrofitted

within three (3) months of the installation of the Stage I

with check valves located in the nozzle no |ater than January

system. The certificate shall display the name of the person

1, 1994, or upon any vapor system modification, whichever

who completed the training program.

is first. Any system installed after November 15, 1992 shall
be equipped with remote check valves |ocated in the nozzle.

ii. The representative that completed the training
program is then responsible for informing all facility

b. Definitions

"Assigt System” means a system that creates a vacuum

to assist the movement of vapors back into the storage tank.

employees about conducting routine maintenance pursuant
to paragraph (c)(3) of this section and about the operation
and maintenance of the Stage Il system. The representative
shall maintain proof of training for all employees who will

"Balance System" means a system where pressure

develops in the vehicle tank during fueling operations, and

be conducting daily inspections. If such representative
leaves that facility, or the company owning several facilities,

vacuum in the storage tank created when the fuel isremoved,

another representative shall take and successfully complete

forces displaced vapors out the vehicle tank and back into

the training within three (3) months.

the storage tank.

c. Standards
1. The owner and/or operator of any gasoline

iii. Training shall include, but not be limited to, the
following subjects:
A. Purposes and effects of the Stage 11 Vapor
Control Program.

dispensing facility subject to the requirements of this Section
shall:

i. Design, install, operate, and maintain one of

B. Egquipment operation and function specific
to their facility's equipment.
C. Maintenance schedules and requirements
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for the facility's equipment.

D. Equipment warranties.

E. Equipment manufacturer
names, addresses, and phone numbers) for
service.

3. Each day personnel trained pursuant to paragraph

contracts
arts and

passed within ten (10) days of installation of the Stage I
vapor recovery system:

A. A Pressure Decay/L eak Test, conducted in
accordance with Test Procedure TP-96-1 of the San Diego
Protocol, Revision 1ll dated 3-1-96. This test procedure is
hereby incorporated by reference.

(€)(2) of this Section shall perform routine maintenance
inspections and record the inspection results.
i. Such inspections shall consist of, but not

B. A Dynamic Backpressure and Liquid
Blockage Test, conducted in accordance with the procedures
in "Recommended Practices for Installation and Testing of

limited to, inspection of the Stage Il system for the following

Vapor Recovery Systems at Vehicle Fueling Sites, PEI/

defects:
A. A faceplate or face cone of a balance or

RP300-97", Chapter 8. This test procedure is hereby
incorporated by reference.

assist system nozzle that does not make a good seal with a
vehiclefill tube, or the accumulated damage to the faceplate

C. For assist systems, an Air to Liquid
Volume Ratio Test conducted in accordance with the

or face coneis over 25% of its surface.
B. A vapor assist system nozzlefitted with an

procedures in "Recommended Practices for Installation and
Testing of Vapor Recovery Systems at Vehicle Fueling Sites,

efficiency compliance device that is damaged over 25% of

PEI/RP300-97", Chapter 9. This test procedure is hereby

its' surface.

C. A nozzle bellows with a triangular tear
measuring ¥z inch or more to a side, a hole measuring % inch
or more in diameter, or a dlit or tear measuring one inch or

morein length.
D. A nozzle bellows or efficiency compliance

device that is loosely attached to the nozzle body, not
attached by a manufacturer approved method, or a vapor

incorporated by reference.

D. A Vapor Tie Test, conducted in accordance
with Test Procedure TP-96-1 of the San Diego Protocol,
Revision |1l dated 3-1-96. This test procedure is hereby
incorporated by reference.

ii. The following tests shall be performed and

passed annually for each Stage Il vapor recovery system
according to the test procedures stated in paragraph (d)(21)(i)

check valve frozen in the open position.

E. A nozzle liquid shutoff mechanism that
malfunctions in any manner, where the spring or latching
knurl is damaged or missing.

E. A nozzle with a vapor check valve that is
defective, or a hose with a disconnected or damaged

of this Section:

A. A Pressure Decay/L eak Test.

B. For Balance Systems,
Backpressure and Liquid Blockage Test.

C. For Assist Systems, An Air to Liquid
Volume Ratio Test.

A Dynamic

breakaway.
G. A vapor assist system nozzle spout that is

iii. Any additional testing(s) required by the
Department _or the manufacturer shall be carried out

damaged and the vapor collection holes are obstructed.
H. A dispenser mounted vacuum pump that is

according to the schedule stated in any permit issued
pursuant to Regulation No. 2.

not functioning.
I. A vacuum assist system with a central

2. The Department may require the performance of
any of the tests identified in paragraph (d)(1) of this Section

vacuum unit or vapor processing unit that isinoperative.
J. A hoseretractor that does not fully retract.
K. Any other component required by the

at anytime at the owner’s expense.
3. Written notification shall be submitted to the
Department not less than ten (10) working days prior to the

Department for use in the system that is missing,

performance of any compliance test, unless approval by the

disconnected, or malfunctioning.
ii. The owner and/or operator shall post "Out of
Order" signs and "Bag-out" the nozzle associated with any

Department is granted to the contrary.
4. The owner and/or operator and test contractor shall
report all test failures to the Department within twenty-four

part of the defective vapor recovery system until said system

(24) hours of thefailure.

has been repaired or replaced.

d. Testing Requirements

1. Any gasoline dispensing facility subject to the
requirements of paragraph (c)(1)(i) of this Section shall
perform and pass the following tests in accordance with the

5. The owner and/or operator shall submit the
following to the Department within thirty (30) days of the
test date:

i. theactual test date; and
ii. the installing and/or testing companies

name(s), address (es), and phone number(s); and

test methods and procedures stated, or as otherwise approved
by the Department and the Administrator of the EPA.
i. The following tests shall be performed and

iii. if _any corrective action was performed
pursuant to paragraph (f)(4)(ii) then submit all information
specified in (f)(4).
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e. Recordkeeping and Reporting

1. The owner and/or operator of a gasoline dispensing
facility subject to the requirements of this Section shall keep

Stage |1 compliance testing company owner and/or operator;
ii. The address and telephone number of the
facility (ies) from which the daily compliance testing

on the facility premises and in a form acceptable to the

activities of the compliance testing company originate;

Department, all of the following information. This
information shall be retained for at least three (3) years from

iii. A written description of the employee training
systems in place at the compliance testing company to

the date of record and shall be made immediately available

ensure required compliance tests are performed in

to the Department upon request.
i. Permits and Applications. Copies of the Stage
| and Stage Il System permit applications and the current

accordance with applicable protocols and procedures.
iv. Certification by an individual who is a
responsible and trained representative of the compliance

Construction/Operation  Permits shall be permanently

testing company containing the following language

maintained.
ii. Installation and Testing Results. The test
results shall be dated, and shall note the installing and test

verbatim:
A. | certify that | personaly examined and am
familiar with the information contained in this document and

companies names, addresses, and phone numbers. These
records shall be kept on file until they are replaced with new

al the attachments and that, based on my inquiry of those
persons immediately responsible for obtaining the

test results verifying proper functioning of the Stage |l

information, | believe that the information is true, accurate

system.
iii. Maintenance Records. Any maintenance

and complete. | am aware that there are significant penalties
for submitting false information, including possible fines

conducted on any part of the Stage |l vapor recovery system

and imprisonment; and

shall be logged on a maintenance record. This maintenance
record shall include a general part description, the date

B. Employee training systems are in place at
the company to ensure Stage |l compliance tests are

repaired or replaced, the replacement part manufacturer's

performed in accordance with all applicable protocols and

information, and a description of the problem and solution.

procedures; and

iv. Inspection Records. A file shall be maintained
of al daily inspection reports including records of daily self-
inspections, and any third party inspection records.

v. Compliance Records. A file shall be
maintained of all compliance records. This record shall

C. | am fully authorized to make this

attestation on behalf of this Stage Il Compliance Testing

Company.
2. Any company subject to the requirements of

paragraph (f) of this section shall notify the Department in

include:
A. Any warning letters and notices of

writing of any change to any information submitted to the
Department within 14 days of the effective date of such

violations issued by the Department to the facility.
B. Proof of attendance and completion of a
training program for each person trained in accordance with

change.
3. No person subject to the requirements of paragraph
(f) of this Section shall perform any Stage |1 compliance test

paragraph (c)(2)(ii). This does not apply to the records of an

unless said person has first been trained in accordance to

employee who is no longer in service for at least one (1)

applicable compliance test protocol s and procedures.

year.
2. Any gasoline dispensing facility exempted from the

4. Any person subject to paragraph (f) of this Section
shall certify to the owner and/or operator of the gasoline

requirements of this Section pursuant to paragraph (a)(1)(i)

dispensing facility that each compliance test performed to

of this Section shall maintain records of monthly throughput,

meet the requirements of this section was performed in

and shall furnish these records to the Department upon

accordance with paragraph (d) of this Section. Certification

request. These records shall be maintained on file for a

shall include:

minimum of three years from the date of record.
3. The owner and/or operator of any facility

i. The date each compliance test was first
performed and the test results; and

containing sources subject to this Section shall comply with
the requirements of Section 5 of this regulation.

f. Compliance Testing Company Requirements
1. Any owner and/or operator of any company that

ii. An itemized list of all corrective action
performed on the Stage |1 system. Thislist shall include, but
not be limited to, component re-installation, tightening,
repair or replacement, as necessary, for the system to pass
the applicable test(s); and

performs Stage Il compliance testing within the State of
Delaware shall submit all of the following information to the
Department, prior to performing any Stage Il compliance
testing within the State of Delaware:

i. The name and business mailing address of the

iii. The date each compliance test was performed
and passed; and

iv. Certification by a responsible and trained
representative(s) of the compliance testing company
containing the following language verbatim:
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A. | certify that | personally examined and am G-70-118- | Certification of Amoco V-1 Vapor Recovery System.
familiar with the information contained in this document and A—:Oglgll%:
all the attachments and that, based on my inquiry of those  rG76755 Modification of the Certification of the Fiusky Moddl V Phase 11
persons _immediately responsible for obtaining the AA Balance Vapor Recovery Nozzle.
. R . . . . 14
information, | believe that the information is true, accurate (—1537/061/23 e —
. ... . - ertification of the - ase Vapor Recovery Nozzle.
and complete. | am aware that there are significant penalties (08/16/90) Y
for submitting false information, including possible fines G70-134 | Certification of the EZ Flo Rebuilt A-4000 Series and 11V-Series
and imprisonment: and (12/21/90) | Vapor Recovery System.
; P G-70-139 Addition to the Certification of the Hirt Model VCS-200 Phase 1l
_ B. I _am fu_IIv authorized tq make t_hls (0¥17/%2) | Vapor Recovery System.
attestation on behalf of this Stage Il Compliance Testin G70-150- | Modification of the Certification of the Gilbarco VaporVac Phase 1I
Company. AE Vapor Recovery System.
(07/12/00)
G-70-153- |Madification to the Certification of the Dresser/Wayne WayneVac
9. Approved Stage Il Vapor Recovery Systems AD Phase |1 Vapor Recovery System.
The following California Air Resources Board (CARB) 04/03/00
AA Vapor Recover stem.
06/10/97,
Number & | Description G-70-159-  |Maodifiaction of the Certification of the Saber Nozzle for Use with the
Date AB Gilbarco VaporVac Phase || Vapor Recovery System.
G-70-7-AD | Certification of the Hasstech Model VCP-2 and VCP 2A Phase Il 07/17/95
(03/22/93) | Vapor Recovery System. G-70-163- | Caertification of the OPW VaporEZ Phase Il Vapor Recovery System.
G-70-14-AA | Recertification of Red Jacket Aspirator Assist Phase |l Vapor Recovery AA
(02/08/83) System. 09/04/96
G-70-17-AD | Modification of Certification of the Emco Wheaton Balance Phase |1 G-70-164-  |Modification to the Certification of the Hasstech VCP-3A Vacuum
(05/06/93) | Vapor Recovery System. AA Assigt Phase || Vapor Recovery System.
G7018C | Modification of Certification of the Shell Model 75B1 and 75BL-R3 12/10/%
(08/28/79) Service Station Phase |1 Vapor Recovery System. G-70-165 Healy Vacuum Assist Phase || Vapor Recovery System.
G-70-23-AC | Recertification of the Exxon Balance Phase Il Vapor Recovery System. 04/20/95
(04/29/96) G-70-169- |Maodification to the Certification of the Franklin Electric
G-70-25-AA | Recertification of the Aflantic Richfield Balance Phase 11 Vapor %/meﬂ INTELLIVAC Phase | Vapor Recovery System.
(02/08/83) | Recovery System. (ogiujon
— — - - G-70-170 Certification of the EZ-flo Rebuilt 5005 and 5015 for use with the
(%1#,7/%9?3;1?8 Saerpt(ljfrul:?ate:%r:le% ms\fstl\ellr?]dlfled Hirt VCS-200 Vacuum Assist Phase 11 (02/22196) Balance Phase || Vapor Recovery System.
G-70.36-AD | Modification of Certfication of the OPW Balance Phase Il Vapor| | oaC - " C;;gifa“o” of the VCSA00- 7 Vacuum Assi 9 Phase || Vapor Recovery
(605338/92) Recc?\flerv wsrefmh f f the Ch al Ph @22/00)
-70-37-B | Madification of the Certification of the Chevron Balance Phase Il — -
- : G-70-179 Certification of the Catlow ICVN-V1 Vacuum Assist Phase Il Vapor
(01/22/80) | Vapor Recovverv System with OPW nozzles for Service. (07/02/97) | Recovery System.
G[l '27/25‘7‘26/'\: B Rse;‘f;f'cat'on of the Texaco Balance Phase Il Vepor Recovery| 575180 | Order Revoking Certification of the Healy Phase Il Vapor Recovery
— N (04/17/97) | Systems for Gasoline Dispensing Systems.
G:0 '27/332;\: A R;;Zi'jm'o” of the Mobil Oil Balance Phase Il Vapor Recovery| 1575183 | Certification of the Healy/Franklin Vacuum AsSist Phase 11 Vapor
. (03/04/98) | Recovery System.
- )-. )-, ifi i i ., e -
G:0 27/38‘}23/'\: A | Recertification of the Union Balance Phase |1V apor Recovery System. G-70.186 | Certification of the Healy Model 400 ORVR Vapor Recovery System.
(10/26/98)
(6167/3?33'1?'\/' Saerpt(ljfrlcRate:%r:I;vaS\o/r;mmts for Red Jacket, Hirt and Balance Phase || G-70-188 Certification of the Catlow ICVN Vapor Recovery Nozzle System for
— - (05/18/99) | use with the Gilbarco VaporVac Vapor Recovery System.
G:O '27/353?3 A R;;‘g'jm'on of the Chevion Balance Phase Il Vapor ReCOVerY|  &76151 | Healy/Franklin VP-1000 Vapor Pump Phase 1 Vapor Recovery System
— _ (08/08/99) |(Healy ORVR Phase Il Vapor Recovery System).
anaon " | sogepationof the Hedly Fhase [|\/apor Recovery System of Seice | 670166 | Cerification of the Seber Technologies, LLC SeberVac VR Phase
— (12/30/00)  |Vapor Recovery System.
G-70-77 Certification of the OPW Repair/Replacement Parts and Modification
(09/15/82) |of the Certification of the OPW Balance Phase Il Vapor Recovery
System, W oqn
Number & | Description
Date
G-70-78 Certification of the E-Z Flo Nozzle Company RebuiltVapor Recovery
(05/20/83) Nozzles and Vapor Recovery Components.
G-70-101-B | Certification of the E-Z Flo Model 3006 and 3007 Vapor Recovery Gaselire-DispensirgasHities
(11/15/85) Nozzles and Use of E-Z Flo Components with OPW Models 11V C and
11 VE Vapor Recovery Nozzles.
G-70-107 Certification of Rainbow Petroleum Products Model RA3003, & PYRPOSE:
(05/15/86) | RA3005, RA3006 and RA3007 Vapor Recovery Nozzles and Vapor The—purpese—of—this—document—is—to—preseribe—the
Recovery Components. y .. .
G-70-110 Certification of Stage | and Il Vapor Recovery Systems for Methanol
(01/20/87) Fueling Facilities.
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DivisiON OF AIR & WASTE MANAGEMENT
Air Quality Management Section
Statutory Authority: 7 Delaware Code,
Chapters 60, (7 Del.C. Ch. 60)

SAN #01-02

1. TITLE OF THE REGULATION:
REGULATION NO. 41, “LIMITING EMISSIONS OF
VOLATILE ORGANIC COMPOUNDS FROM
CONSUMER AND COMMERCIAL PRODUCTS”,
Section 2, “CONSUMER PRODUCTS”.

2. BRIEF SYNOPSIS OF THE SUBJECT,
SUBSTANCE AND ISSUES:

Section 2 of Regulation No. 41 will limit the Volatile
Organic Compound (VOC) content (hence, emissions) of
certain consumer products. VOC limits are reduced below
those now listed in the federal rule (40CFR59, Subpart C) to
obtain a VOC emission reduction of one t/d over the federal
rule. This regulation is patterned after a similar California
rule due to go into effect in 2004. Manufacturers have
indicated there will be little difficulty in complying with the
new VOC limits. Theimplementation date of 2005 is meant
to give manufacturers sufficient time to reformulate
products.

3. POSSIBLE TERMSOF THE AGENCY ACTION:
None.

4. STATUTORY BASIS OR LEGAL AUTHORITY
TO ACT:
7 Delaware Code, Chapter 60.

5. OTHER REGULATIONS THAT MAY BE
AFFECTED BY THE PROPOSAL.:

None.
6. NOTICE OF PUBLIC COMMENT:
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The public comment period for this proposed regulation
will extend through September 30, 2001. Interested parties
may submit comments in writing during this period to:
Gene Pettingill, Air Quality Management Section, 715
Grantham Lane, New Castle, DE 19720 and/or statements
and testimony may be presented either orally or in writing at
the public hearing to be held Thursday, September 27, 2001
beginning at 6pm in the DNREC auditorium at the
Richardson & Robbins Building, 89 Kings Highway, Dover,
Delaware.

7. PREPARED BY:
Gene Pettingill (302) 323-4542, August 13, 2001

REGULATION NO. 41
(8/13/01)

LIMITING EMISSIONSOF VOLATILE ORGANIC
COMPOUNDS FROM CONSUMER
AND COMMERCIAL PRODUCTS

Section 2 — Consumer Products
11/11/01 (Thisisthelikely adoption date)

a Applicability

1. Except as provided in (a)(2), Section 2 shall apply
to any person who sells, supplies, offers for sale, or
manufactures consumer products on and after January 1,
2005 for use in the State of Delaware.

2. The provisions of Section 2 shall not apply to a
manufacturer or distributor who sells, supplies, or offers for
sde in the State of Delaware, a consumer product that does
not comply with the VOC standards specified in (c)(1), as
long as the manufacturer or distributor can demonstrate both
that the consumer product is intended for shipment and use
outside of the State of Delaware, and that the manufacturer
or distributor has taken reasonable prudent precautions to
assure that the consumer product is not distributed to the
State of Delaware.  This does not apply to consumer
products that are sold, supplied, or offered for sae by any

1. “ACP_ (alternative control plan)” means an
emissions averaging program, established and managed by a
responsible ACP party which allows manufacturers to sell
ACP products in the State of Delaware pursuant to the
requirements of Section 2.

2. “ACP emissions’ means the sum of the VOC
emissions from every ACP product subject to an ACP,
during the compliance period specified in the ACP

expressed to the nearest pound of VOC and calculated
according to the following equation:

ACP Emissions = (Emissions), + (Emissions), +... +(Emissions),
(VOC Content) x (Enforceable Sales)
100

For all products except for charcoal lighter material
products:

Emissions =

[(B - C) x100]
VOC Contents = A

net weight of unit (excluding container
and packaging)

total weight of al VOCs per unit

total weight of all exempted VOCs per
unit, as specified in (c)(7) through (c)(12)
For charcoal lighter material products only:

> F
>
o}
m g

IO I

(CertifiedEmissions x 100)
Certified Use Rate

VOC Content =

where,

Certified Emissions= emissions level for products
specified (c)(4)(i)

Certified Use Rate = see (b)(33)

3. “ACP limit” means the maximum allowable ACP
emissions during the compliance period specified in an ACP,

expressed to the nearest pound of VOC and calculated
according to the following equation:

person to retail outlets in the State of Delaware.

3. The provisions of Section 2 shall not apply to a
retailer who sells, supplies or offers for sale in the State of
Delaware, a particular consumer product that does not
comply with the VOC standards specified in (c)(1), provided
that retailer demonstrates to the satisfaction of the
Department that the manufacturer or distributor of that
product mislead that retailer into believing that the product
did comply with the VOC standards specified in (c)(1).

b. Definitions
Terms used but not defined in Section 2 shall have the
meaning given them in Regulation No.1 or the CAA in that

ACP Limit = (Limit), + (Limit), +... +(Limit)
(APC Standard) x (Enforceable Sales)

Limit =
100
Enforceable Sales=see (b)(54)
ACP Standard= see (b)(6)
1.2...N = each product in an ACP up to the
maximum N.

4. “ACP product” means any consumer product
subject to the VOC standards specified in (c)(1), except

order of priority.

those products that have been exempted under (c), or
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exempted as innovative products under (d) and is covered by

an A CP established by the responsible ACP party.
5. “ACP_reformulation _or ACP_reformulated”

(ii) structural pest control which means a use
requiring a license under _Title 3 Chapter 12 of the Delaware
Code,

means the process of reducing the VOC content of an ACP
product, within the period that an ACP s in effect, to alevel

(iii) industrial use which means use for or in a
manufacturing, mining, or chemical process or use in the

which isless than the current VOC content of the product.

6. “ACP standard” means either the ACP product's
pre-ACP VOC content or the applicable VOC standard
specified in (c)(1), whichever is the lesser of the two.

7. “ACP VOC standard” means the maximum

operation of factories, processing plants, and similar sites,
and

(iv) institutional use which means use within the
lines of, or on property necessary for the operation of
buildings such as hospitals, schools, libraries, auditoriums,

adlowable VOC content for an ACP product, determined as

and office complexes.

follows:
i. theapplicable VOC standard specified in (c)(1)

14. _“Air freshener” means any consumer product
including, but not limited to, sprays, wicks, powders, and

for al ACP products except for charcoal lighter material;
ii. for charcoal lighter material products only, the

crystals, designed for the purpose of masking odors, or
freshening, cleaning, scenting, or deodorizing the air. “Air

VOC standard for the purposes of Section 2 shall be

freshener” does not include products that are used on the

calculated according to the following equation:

(0.020 pound CH, per start x 100)

Certified Use Rate
the certification emissions level
as specified in (c)(1).
Certified Use Rate = see (b)(33)

VOC Standard =

0020 =

8. “Adhesive” means any product that is applied for
the purpose of bonding two surfaces together other than by

human body, products that function primarily as cleaning
products, disinfectant products claiming to deodorize by
killing germs on surfaces, or institutional/industrial
disinfectants when offered for sadle soley through
institutional and industrial channels of distribution. “Air
freshener” does include spray disinfectants and other
products that are expressly represented for use as air
fresheners, except ingtitutional and industrial disinfectants
when offered for sale through institutional and industrial
channels of distribution. To determine whether a product is
an air freshener, all verbal and visua representations

mechanical means. “Adhesive” does not include products

regarding product use on the label or packaging and in the

used on humans and animals, adhesive tape, contact paper,

product's literature and advertising may be considered. The

wallpaper, shelf liners, or any other product with an adhesive

presence of, and representations about, a product's fragrance

incorporated onto or in an inert substrate.

9. “Adhesive remover” means a product designed
exclusively for the removal of adhesives, caulk and other
bonding materials from a specific or avariety of substrates.

and ability to deodorize (resulting from surface application)
shall not constitute a claim of air freshening.

15. _ “All other carbon-containing compounds’
means all other compounds which contain at least one

10. “Aerosol adhesive” means an aerosol product in
which the spray mechanism is permanently housed in a non-

carbon atom and are not exempt compounds or “LVP-
VOC's”

refillable can designed for hand-held application without the
need for ancillary hoses or spray equipment.
11. _“Aerosol cooking spray” means any aerosol

16. “All other forms’™ means all consumer product
forms for which no form-specific VOC standard is specified.
Unless specified otherwise by the applicable VOC standard.,

product designed either to reduce sticking on cooking and

“All other forms” include, but are not limited to, solids,

baking surfaces or to be applied on food, or both.

12. _“Aerosol product” means a pressurized spray
system that dispenses product ingredients by means of a
propellant or mechanically induced force. “Aerosol

liguids, wicks, powders, crystals, and cloth or paper wipes
(towelettes).

17. “Anti-microbial hand or body cleaner or soap”
means a cleaner or soap designed to reduce the level of

product” does not include pump sprays.

13. “Agricultural use” meansthe use of any pesticide
or method or device for the control of pests in connection

microorganisms on the skin through germicidal activity.
“Anti-microbial hand or body cleaner or soap” includes, but
is not limited to, anti-microbial hand or body washey

with the commercial production, storage or processing of

cleaners, food-handler hand washes, healthcare personnel

any animal or plant crop. “Agricultural use’ does not include

hand washes, pre-operative skin preparations and surgical

the sale or use of pesticides in properly labeled packages or

scrubs. “Anti-microbial hand or body cleaner or soap” does

containers which are intended for: (and defined for the

not include prescription drug products, antiperspirants,

purposes of this definition only):
(i). home use which means use in a household or

astringent/toner, deodorant, facial cleaner or soap, genera-
use hand or body cleaner or soap, hand dishwashing

its immediate environment,

detergent  (including anti-microbial), heavy-duty hand
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cleaner or soap, medicated astringent/medicated toner, and
rubbing & cohol.
18. _“Antiperspirant” means any product including,

but not limited to, aerosols, roll-ons, sticks, pumps, pads,
creams, and sgueeze-bottles, that is intended by the

cleaning, washing, or wetting the windshield. “Automotive
windshield washer fluid” does not include fluids placed by
the manufacturer in anew vehicle.

28. _“Bathroom and tile cleaner” means a product
designed to clean tile or surfaces in bathrooms. “Bathroom

manufacturer to be used to reduce perspiration in the human

and tile cleaner” does not include products specifically

axillaby at least 20 percent in at least 50 percent of atarget

designed to clean toilet bowls or toilet tanks.

popul ation.

19. “Architectural coating” means a coating applied
to stationary structures and their appurtenances, to mobile

homes, to pavements, or to curbs.

20. “ASTM” means the American Society for Testing
and Materials.

21. _ “Asdtringent/toner” means any product not

29. “Bugand tar remover” means a product designed
to remove either or both of the following from painted motor

vehicle surfaces without causing damage to the finish:
(i) biological-type residues such as
carcasses and tree sap and,
(ii) road grime, such as road tar, roadway paint
markings, and asphalt.

insect

regulated as a drug by the United States Food and Drug
Administration (FDA) which is applied to the skin for the

30. “CARB” means the California Air Resources
Board.

purpose of cleaning or tightening pores. This category also
includes clarifiers and substrate-impregnated products. This
category does not include any hand, face, or body cleaner or

31. _“Carburetor or fuel-injection air _intake

cleaners” means a product designed to remove fuel deposits,
dirt, or other contaminants from a carburetor, choke, throttle

soap product, medicated astringent/medicated toner, cold

body of a fuel-injection system, or associated linkages.

cream, lotion, or antiperspirant.
22. _“Automotive brake cleaner” means a cleaning

“Carburetor or fuel-injection air intake cleaners’ does not
include products designed exclusively to be introduced

product designed to remove oil, grease, brake fluid, brake

directly into the fuel lines or fuel storage tank prior to

pad material or dirt from motor vehicle brake mechanisms.

introduction into the carburetor or fuel injectors.

23. _“Automotive hard paste wax” means a motor
vehicle wax or polish whichis:.

improve the

32. _“Carpet and upholstery cleaner” means a
cleaning product designed for the purpose of eliminating dirt
and stains on rugs, carpeting, and the interior of motor

(i) designed to protect and
appearance of motor vehicle painted surfaces;

(ii) asolid at room temperature; and

(iii) contains 0% water by formulation.

24. _“Automotive instant detailer” means a product
designed for use in a pump spray that is applied to motor

vehicles and/or on household furniture or objects
upholstered or covered with fabrics such as wool, cotton,
nylon or other synthetic fabrics. “Carpet and upholstery
cleaner” includes, but is not limited to, products that make
fabric protectant claims. “Carpet and upholstery cleaner”

vehicle painted surfaces and wiped off prior to being allowed

does not include general purpose cleaners, spot removers,

to dry.
25. _“Automotive rubbing or polishing compound”

vinyl or leather cleaners, dry cleaning fluids, or products
designed exclusively for use at industrial facilities engaged

means a product designed primarily to remove oxidation, old

in furniture or carpet manufacturing.

paint, scratches or “swirl marks”’, and other defects from
motor vehicle painted surfaces without |eaving a protective

33. _“Certified use rate” means the usage level for
charcoal lighter materials specified under (c)(4), expressed

barrier.
26. _“Automotive wax. polish, sealant or glaze’

to the nearest 0.001 pound of charcoa lighter materials used
per start.

means a product designed to seal out moisture, increase
gloss, or otherwise enhance motor vehicle painted surfaces.

34. _ “Charcoal lighter material” means any
combustible material designed to be applied on, incorporated

“Automotive wax, polish, sealant or glaze’ includes, but is

in, added to, or used with charcoa to enhance ignition.

not limited to, products designed for use in auto body repair

“Charcoal lighter materia” does not include any of the

shops and drive-through car washes, as well as products

following: electrical starters and probes; metallic cylinders

designed for the general public. “Automotive wax, polish,

using paper tinder; natural gas; propane; and fat wood.

sealant or glaze” does not include automotive rubbing or
polishing compounds, automotive wash and wax products,

35. _“Colorant” means any pigment or coloring
material used in a consumer product for an aesthetic effect,

surfactant-containing car wash products, and products

or to dramatize an ingredient.

designed for use on unpainted surfaces such as bare metal,
chrome, glass, or plastic.
27. _“Automotive windshield washer fluid” means

36. _“Compliance period” means the period of time,
not to exceed one year, for which the ACP limit and ACP

emissions are calculated and for which compliance with the

any liquid designed for use in a motor vehicle windshield

ACP limit is determined, as specified in the ACP.

washer system either as an antifreeze or for the purpose of

37. _“Construction, panel, and floor _covering
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adhesive” means any one-component adhesive that is
designed exclusively for the instalation, remodeling,

maintenance, or repair of:
(i) structural and building components that

attached.

42. "Contact person” means a representative(s) that
has been designated by the responsible ACP party for the

purpose of reporting or maintaining any information

include, but are not limited to, beams, trusses, studs
paneling [drywall or drywall laminates, fiberglass reinforced
plastic (FRP), plywood, particle board, insulation board,

specified in the ACP,

43. " Crawling bug insecticide” means any insecticide
product that is designed for use against ants, cockroaches, or

pre-decorated hardboard or tileboard, etc.], ceiling and

other household crawling arthropods, including, but not

acoustical tile, molding, fixtures, countertops or countertop

limited to, mites, silverfish or spiders. “Crawling bug

laminates, cove or wall bases, and flooring or subflooring; or

insecticide” does not include products designed to be used

(i) floor or wall coveringsthat include, but are not

exclusively on humans or animals, or any house dust mite

limited to, wood or simulated wood covering, carpet, carpet

product. For the purposes of this definition only:

pad or cushion, vinyl-backed carpet, flexible flooring
material, non-resilient flooring material, mirror tiles and

(i) house dust mite product means a product
whose label, packaging or accompanying literature states

other types of tiles, and artificial grass.
“Construction, panel, and floor covering

that the product is suitable for use against house dust mites,
but does not indicate that the product is suitable for use

adhesive” does not include floor seam sealer.

38. “Consumer” means any person who purchases, or
acquires any consumer product for personal, family,
household, or ingtitutional use.  Persons acquiring a

against ants, cockroaches, or other household crawling
arthropods, and

(ii) house dust mite means mites which feed
primarily on skin cells shed in the home by humans and pets

consumer product for resale are not consumers for that

and which belong to the phylum Arthropoda, the subphylum

product.
39. _ “Consumer product” means a chemicaly

Chélicerata, the class Arachnida, the subclass Acari, the
order Astigmata, and the family Pyroglyphidae.

formulated product used by household and institutional
consumers including, but not limited to: detergents; cleaning

44. “Date-code’” means the day, month and year on
which the consumer product was manufactured, filled, or

compounds; polishes; floor finishes, cosmetics, personal

packaged, or a code indicating such a date.

care products; home, lawn, and garden products;
disinfectants; sanitizers; aerosol paints, and automotive

45. " Delaware sales” means the sales (net pounds of

product, less packaging and container, per year) in Delaware

specialty products, but does not include other paint products,

for aspecified calendar year. |f direct sales datafor the State

furniture coatings, or architectural coatings.
40. “Contact adhesive” means an adhesive that:
(i) is designed for application to both surfaces to
be bonded together;
(ii) is allowed to dry before the two surfaces are

of Delaware are not available, sales may be estimated by
prorating national or regional sales databy population.

46. _“Deodorant” means any product including, but
not limited to, aerosols, roll-ons, sticks, pumps, pads,
creams, and squeeze-bottles, that is intended by the

placed in contact with each other;
(iii) forms an immediate bond that isimpossible, or
difficult, to reposition after both adhesive-coated surfaces

manufacturer to be used to minimize odor in the human

axilla by retarding the growth of bacteria which cause the
decomposition of perspiration.

are placed in contact with each other; and

(iv) does not need sustained pressure or_clamping
of surfaces after the adhesive-coated surfaces have been

47. “Device” means any instrument or contrivance
(other than a firearm) which is designed for trapping,
destroying, repelling, or mitigating any pest or any other

brought together using sufficient momentary pressure to

form of plant or animal life (other than man and other than

establish full contact between both surfaces.
“Contact adhesive” does not include rubber

bacteria, virus, or other microorganism on or in living man
or other living animals); but not including equipment used

cements that are primarily intended for use on paper

for the application of pesticides when sold separately

substrates.

41. “Container/packaging” meansthe part or parts of
the consumer or institutional product which serve only to

therefrom.

48. _“Disinfectant” means any product intended to
destroy or irreversibly inactivate infectious or other

contain, enclose, incorporate, deliver, dispense, wrap or store

undesirable bacteria, pathogenic fungi, or viruses on surfaces

the chemically formulated substance or mixture of

or inanimate objects and whose label is registered under the

substances which is solely responsible for accomplishing the

Federal Insecticide, Fungicide, and Rodenticide Act

purposes for which the product was designed or intended.

(FIFRA, 7 U.S.C. 136, et seqg.) and Title 3 Chapter 12 of the

“Container/packaging” includes any article onto or into

Delaware Code. “Disinfectant” does not include any of the

which the principal display panel and other accompanying

following:

literature or graphics are incorporated, etched, printed or

(i) products designed solely for use on human or
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animals;

(ii) products designed for agricultural use;
(iii) products designed soldly for use in swimming

(i) accurate records of direct retail or other outlet
sales to the end user during the applicable compliance
period;

pools, therapeutic tubs, or hot tubs;
(iv) products which, as indicated on the principal

(ii) accurate compilations, made by independent
market surveying services, of direct retail or other outlet

display panel or label, are designed primarily for use as

sales to the end users for the applicable compliance period,

bathroom and tile cleaners, glass cleaners, general purpose

provided that a detailed method which can be used to verify

cleaners, toilet bow! cleaners, or metal polishes.
49. _“Distributor” means any person to whom a

any data comprising such summaries is recorded by the
responsible ACP party;

consumer product is sold or supplied for the purposes of
resale or distribution in commerce, except that

(iii) any other accurate product sales records
approved by the Department as meeting the criteria specified

manufacturers, retailers, and consumers are not distributors.

in (b)(55).

50. _“Double-phase aerosol air freshener” means an
aerosol air freshener with the liguid contents in two or more

distinct phases that requires the product container be shaken

56. _“Engine degreaser” means a cleaning product

designed to remove grease, grime, oil and other
contaminants from the external surfaces of engines and other

before use to mix the phases, producing an emulsion.
51. “Dry cleaning fluid” means any non-agueous

liquid product designed and labeled exclusively for use on:

mechanical parts.
57. _ “Exempt compound” means any carbon-

containing compound listed as an exception to the definition

fabrics which are labeled “for dry clean only”, such as

of VOC'sin Regulation No. 1.

clothing or drapery; or S-coded fabrics. “Dry cleaning fluid”
includes, but is not limited to, those products used by

58. “Fabric protectant” means a product designed to
be applied to fabric substrates to protect the surface from

commercial dry cleaners and commercia businesses that

sailing from dirt and other impurities or to reduce absorption

clean fabrics such as draperies at the customer’ s residence or

of liquid into the fabric's fibers. “Fabric protectant” doesnot

work place. “Dry cleaning fluid” does not include spot

include waterproofers, products designed for use solely on

remover or carpet and upholstery cleaner. For the purposes

leather, or products designed for use solely on fabrics which

of this definition, S-coded fabric means an upholstery fabric

are labeled “for dry clean only” and sold in containers of 10

designed to be cleaned only with water-free spot cleaning

fluid ounces or |ess.

products as specified by the Joint Industry Fabric Standards
Committee.

52. “Dusting aid” means a product designed to assist
in removing dust and other soils from floors and other

59. “Facial cleaner or spap” means a cleaner or soap
designed primarily to clean the face. “Facial cleaner or

soap” includes, but is not limited to, facial cleansing creams,
gels, liquids, lotions, and substrate-impregnated forms.

surfaces without leaving a wax or silicone based coating.

“Facial cleaner or soap” does not include prescription drug

“Dusting aid” does not include products which consist

products, antimicrobial hand or body cleaner or soap,

entirely of compressed gases for use in electronic or_other
specialty aress.

53. _“Electronic cleaner” means a product designed
specifically for the remova of dirt, grease or grime from

astringent/toner, general-use hand or body cleaner or soap,

medi cated astringent/medicated toner, or rubbing alcohol.
60. _“Fat wood” means pieces of wood kindling with

high naturally-occurring levels of sap or resin which enhance

electrical equipment such as electric motors, circuit boards,

ignition of the kindling. “Fat wood” does not include any

electricity panels, and generators.
54. “Enforceable sales” means the total amount of an
ACP product sold for use in the State of Delaware, during

kindling with substances added to enhance flammability,
such as wax-covered or wax-impregnated wood-based

products.

the applicable compliance period specified in the ACP._as

determined through enforceable sales records (expressed to

the nearest pound, excluding product container and

61. “Fleaand tick insecticide” means any insecticide
product that is designed for use against fleas, ticks, their

larvae, or their eggs. “Flea and tick insecticide” does not

packaging).

55. _“Enforceable sales record” means a written,

include products that are designed to be used exclusively on
humans or animals and their bedding.

point-of-sale record or any other Department-approved
system of documentation from which the mass, in pounds

62. “Flexibleflooring material” means asphalt, cork,
linoleum, no-wax, rubber, seamless vinyl and vinyl

(less product container and packaging), of an ACP product

composite flooring.

sold to the end user in the State of Delaware during the
applicable compliance period can be accurately documented.

63. “Floor polish or wax” means awax, polish, or any
other product designed to polish, protect, or enhance floor

For the purposes of Section 2, “Enforceable sales records’

surfaces by leaving a protective coating that is designed to be

include, but are not limited to, the following types of

periodicaly replenished. “Floor polish or wax” does not

records:

include spray buff products, products designed solely for the
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purpose of cleaning floors, floor finish strippers, products

vinyls); or

designed for unfinished wood floors, and coatings subject to
architectural coatings regulations.

64. “Floor seam sealer” means any product designed
and labeled exclusively for bonding, fusing, or sealing

(iv) adhesives designed exclusively for use on one
specific category of articles (i.e., articles that may be
composed of different materials but perform a specific
function, such as gaskets, automotive trim, weather-

(coating) seams between adjoining rolls of installed flexible

stripping, or carpets).

sheet flooring.

65. " Floor wax stripper” means a product designed to
remove natural or synthetic floor polishes or waxes through

72. _“General purpose cleaner” means a product
designed for genera all-purpose cleaning, in contrast to

cleaning products designed to clean specific substrates in

breakdown of the polish or wax polymers, or by dissolving

certain Situations.  “General purpose cleaner” includes

or emulsifying the polish or wax. “Floor wax stripper” does

products designed for general floor cleaning, kitchen or

not include aerosol floor wax strippers or products designed

countertop cleaning, and cleaners designed to be used on a

to remove floor wax solely through abrasion.

66. _“Flying bug insecticide” means any insecticide
product that is designed for use against flying insects or
other flying arthropods, including but not limited to flies,
mosguitoes, moths, or gnats. “Flying bug insecticide” does

variety of hard surfaces and does not include general purpose
degreasers and el ectronic cleaners.

73. “General purpose degreaser” means any product

designed to remove or dissolve grease, grime, oil and other
oil-based contaminants from a variety of substrates,

not include wasp and hornet insecticide, products that are

including automotive or miscellaneous metallic parts.

designed to be used exclusively on humans or animals, or

“Genera purpose degreaser” does not include engine

any moth-proofing product. For the purposes of this

degreaser, general purpose cleaner, adhesive remover,

definition only, moth-proofing product means a product

electronic cleaner, metal polish/cleanser, products used

whose |abel, packaging, or accompanying literature indicates

exclusively in solvent cleaning tanks or related equipment,

that the product is designed to protect fabrics from damage

or products that are:

by moths, but does not indicate that the product is suitable
for use against flying insects or other flying arthropods.

67. _“Fragrance’” means a substance or complex
mixture of aroma chemicals, natural essential oils, and other
functional components, the sole purpose of which is to

(i) sold exclusively to establishments which
manufacture or construct goods or commodities; and

(ii) labeled “not for retail sale”.
Solvent cleaning tanks or related equipment
includes, but is not limited to, cold cleaners, vapor

impart an odor or scent, or to counteract a malodor.

68. _“Furniture maintenance product” means a wax,
polish, conditioner, or any other product designed for the

degreasers, conveyorized degreasers, film  cleaning
machines, or products designed to clean miscellaneous
metallic parts by immersion in a container.

purpose of polishing, protecting or enhancing finished wood
surfaces other than floors. “Furniture maintenance product”

74. _“General-use hand or body cleaner or soap”
means a cleaner or soap designed to be used routindly on the

does not include dusting aids, products designed solely for

skin to clean or remove typical or common dirt and soils.

the purpose of cleaning, and products designed to leave a

“General-use hand or body cleaner or soap” includes, but is

permanent finish such as stains, sanding sealers and

not limited to, hand or body washes, dual -purpose shampoo-

lacquers.

69. “Furniture coating” means any paint designed fo
application to room furnishings including, but not limited to,

body cleaners, shower or bath gels, and moisturizing
cleaners or soaps. “General-use hand or body cleaner or
soap” does not include prescription drug products, anti-

cabinets (kitchen, bath and vanity), tables, chairs, beds, and

microbial hand or body cleaner or soap, astringent/toner,

sofas.

70. “Gel” meansa colloid in which the disperse phase
has combined with the continuous phase to produce a

facial cleaner or soap, hand dishwashing detergent
(including anti-microbial), heavy-duty hand cleaner or soap,
medi cated astringent/medicated toner, or rubbing alcohol.

semisolid material, such asjdlly.
71. _“General purpose adhesive’” means any non-

75. _“Glass cleaner” means a cleaning product
designed primarily for cleaning surfaces made of glass.

aerosol adhesive designed for use on a variety of substrates.
“General purpose adhesive’ does not include:

(i) contact adhesives;
(i) construction, panel, and

floor covering

“Glass cleaner” does not include products designed solely
for the purpose of cleaning optical materials used in

eyeglasses, photographic equipment, scientific equipment
and photocopying machines.

adhesives;
(iii) adhesives designed exclusively for application

76. “Gross Delaware sales” means the estimated total
State of Delaware sales of an ACP product during a specific

on one specific category of substrates (i.e., substrates that are
composed of similar materials, such as different types of

compliance period (expressed to the nearest pound), based

on either of the following methods, whichever the

metals, paper products, ceramics, plastics, rubbers, or

responsible ACP party determines will provide an accurate
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State of Delaware sal es estimate:

(i) apportionment of national or regional sales of
the ACP product to State of Delaware sales, determined by
multiplying the average national or regional sales of the

excluding productsthat are:

(i) for agricultural use;

(ii) for a use which requires a structural pest
control license under Title 3 Chapter 12 of the Delaware

product by the fraction of the nationa or regional

Code; or

population, respectively, that is represented by the State of
Delawar€e’s current population; or

(i) any other documented method which provides
an accurate estimate of the total current State of Delaware

(iii) restricted materials that require a permit for use

and possession.
86. _ “Insecticide fogger” means any insecticide
product designed to release all or most of its content, as afog

sales of the ACP product.

77. “Hair mousse” means a hairstyling foam designed
to facilitate styling of a coiffure and provide limited holding

or mist, into indoor areas during a single application.
87. _ “Institutional product” or “Industrial and
institutional (1&1) product” means a consumer product that is

power.

78. “Hair shine” means any product designed for the
primary purpose of creating ashine when applied to the hair.

“Hair shine” includes, but is not limited to, dual-use products

designed for use in the maintenance or operation of an
establishment that:

(i) manufactures, transports, or sells goods or
commodities, or provides services for profit; or

designed primarily to impart a sheen to the hair. “Hair
shine” _does not include hair spray, hair mousse, hair styling
gel or spray gel, or products whose primary purpose is to
condition or hold the hair.

79. “Hair styling gel” means a high viscosity, often
gelatinous, product that contains a resin and is designed for

(ii) is engaged in the nonprofit promotion of a
particular public, educational, or charitable cause.

Establishments include, but are not limited to
government agencies, factories, schools, hospitals,

sanitariums, prisons, restaurants, hotels, stores, automobile
service and parts centers, health clubs, theaters, or

application to hair to aid in styling and sculpting of the hair

transportation companies. “Institutional product” does not

coiffure.

80. “Hair spray” means a consumer product designed
primarily for the purpose of dispensing droplets of aresin on

include household products and products that are
incorporated into or used exclusively in the manufacture or
construction of the goods or commodities at the site of the

and into a hair coiffure which will impart sufficient rigidity
to the coiffure to establish or retain the style for a period of

time.

81. _“Heavy-duty hand cleaner or spap” means a
product designed to clean or remove difficult dirt and soils

establishment.

88. _“Label” means any written, printed, or graphic
matter affixed to, applied to, attached to, blown into, formed,
molded into, embossed on, or appearing upon any consumer
product or consumer product package, for purposes of

such as oil, grease, grime, tar, shellac, putty, printer’'s ink,

branding, identifying, or giving information with respect to

paint, graphite, cement, carbon, asphalt, or adhesives from

the product or to the contents of the package.

the hand with or without the use of water. “Heavy-duty hand
cleaner or soap” does not include prescription drug products,

89. _“Laundry prewash” means a product that is
designed for application to a fabric prior to laundering and

anti-microbial hand or body cleaner or soap, astringent/toner,

that supplements and contributes to the effectiveness of

facial cleaner or soap, general-use hand or body cleaner or

laundry detergents and/or provides specialized performance.

soap, medicated astringent/medicated toner or rubbing
acohol.

82. “Herbicide” means a pesticide product designed
to kill or retard a plant’s growth, but excludes products that

90. “Laundry starch product” means a product that
is designed for application to a fabric, either during or after

laundering, to impart and prolong a crisp, fresh look and may
also act to help ease ironing of the fabric. “Laundry starch

are; for agricultural use, or restricted materials that require a

product” includes, but is not limited to, fabric finish, sizing,

permit for use and possession.
83. _“High volatility organic compound (HVOC)"

means any volatile organic compound that exerts a vapor

and starch.
91. “Lawn _and garden insecticide” means an
insecticide product designed primarily to be used in

pressure greater than 80 mm Hg when measured at 26°C.
84. _“Household product” means any consumer

product that is primarily designed to be used inside or
outside of living guarters or residences that are occupied or
intended for occupation by individuals, including the
immediate surroundings.

85. _“Insecticide” means a pesticide product that is
designed for use against insects or other arthropods, but

household lawn and garden areas to protect plants from
insects or other arthropods.

92. _“Liquid” means a substance or mixture of
substances which is capable of a visually detectable flow as
determined under_ ASTM D-4359-90, incorporated by
reference in (h)(3). “Liquid” does not include powders or
other materials that are composed entirely of solid particles.

93. “Lubricant” means a product designed to reduce
friction, heat, noise, or wear between moving parts, or to
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loosen rusted or immovable parts or mechanisms.
“Lubricant” does not include:

(i) automotive power steering fluids;

(ii) products for use inside power generating
motors, engines, and turbines, and their associated power-
transfer gearboxes;

(iii) two cycle oils or other products designed to be
added to fuels;

(iv) products for use on the human body or animals;
or products that are

(& sold exclusively to establishments which
manufacture or construct goods or commodities, and
(b) labeled “not for retail sale”.

94. “LVP content” means the total weight, in pounds,
of LVP-VOC compounds in an ACP product multiplied by
100 and divided by the product's total net weight, in pounds,
excluding container and packaging, expressed to the nearest

0.1 percent.
95. _ “LVP-VOC” means a low vapor pressure

chemical compound or mixture that contains at least one
carbon atom and meets one of the following:
(i) has a vapor pressure less than 0.1 mm Hg at

20°C, as determined by CARB_Method 310, incorporated by

to 80 mm Hg when measured at 2¢°C.
99. _"Metal polish/cleanser” means any product

designed primarily to improve the appearance of finished
metal, metallic, or metallized surfaces by physical or
chemical action. To improve the appearance means to
remove or reduce stains, impurities, or oxidation from
surfaces or to make surfaces smooth and shiny. “Meta
polish/cleanser” includes, but is not limited to, metal
polishes used on brass, silver, chrome, copper, stainless steel
and other ornamental metals. “Metal polish/cleanser” does
not include: automotive wax, polish, sealant or glaze; wheel
cleaner; paint remover or stripper; products designed and
labeled exclusively for automotive and marine detailing; or,
products designed for use in degreasing tanks.

100. “Missing data days’ means the number of daysin
a compliance period for which the responsible ACP party
has failed to record the required enforceable sales or VOC
content data, as specified in the ACP.

101. “Mist spray adhesive” means any aerosol which
is not a special purpose spray adhesive and which delivers a
particle or mist spray, resulting in the formation of fine,
discrete particles that yield a generally uniform and smooth
application of adhesive to the substrate.

referencein (h)(1); or
(ii) is achemical “compound” with more than 12

102. “Multi-purpose dry lubricant”
lubricant which is:

means any

carbon atoms, or a chemical “mixture” comprised solely of
“compounds’ with more than 12 carbon atoms, and the

(i) designed and labeled to provide lubricity by
depositing a thin film of graphite, molybdenum disulfide

vapor pressure is unknown; or
(iii) is a chemical “compound” with a bailing point

(“moly”), or polytetrafluoroethylene or closely related
fluoropolymer (“Teflon™) on surfaces; and

greater than 216°C, as determined by CARB Method 310,
incorporated by referencein (h)(1); or
(iv) is the weight percent of a chemical *mixture”

that boils above 216°-C, as determined by CARB Method
310, incorporated by referencein (h)(1).

For the purposes of the definition of LVP-VOC,
chemical compound means a molecule of definite chemical
formula and isomeric structure, and chemical mixture means
asubstrate comprised of two or more chemical compounds.

96. “Manufacturer” means any person who imports,
manufactures, assembles, produces, packages, repackages,
or relabels a consumer product.

97. “Medicated astringent/medicated toner” means
any product regulated asa drug by the FDA which isapplied
to the skin for the purpose of cleaning or tightening pores.
“Medicated astringent/medicated toner” includes, but is not
limited to, clarifiers and substrate-impregnated products.
“Medicated astringent/medicated toner” does not include
hand, face, or body cleaner or soap products, astringent/
toner, cold cream, lotion, antiperspirants, or products that
must be purchased with a doctor’s prescription.

98. “Medium _volatility organic compound
(MVOC)” means any volatile organic compound that exerts
avapor pressure greater than 2 mm Hg and less than or equal

(ii) designed for general purpose lubrication, or for
use in awide variety of applications.

103._“Multi-purpose lubricant” means any lubricant
designed for general purpose lubrication, or for usein awide
variety of applications. “Multi-purpose lubricant” does not
include: multi-purpose dry lubricants; penetrants; or,
silicone-based multi-purpose lubricants.

104. “Multi-purpose solvent” means any organic
liguid designed to be used for a variety of purposes,
including cleaning or degreasing of a variety of substrates, or
thinning, dispersing or dissolving other organic materials.
“Multi-purpose solvent” includes solvents used in
institutional facilities, except for |aboratory reagents used in
analytical, educational, research, scientific or other
laboratories.  “Multi-purpose solvent” does not include
solvents used in cold cleaners, vapor degreasers,
conveyorized degreasers or film cleaning machines, or
solvents that are incorporated into, or used exclusively in the
manufacture or construction of, the goods or commodities at
the site of the establishment.

105. " Nail polish” means any clear or colored coating
designed for application to the fingernails or toenails and
including but not limited to, lacquers, enamels, acrylics, base
coats and top coats.
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106. “ Nail polish remover” means a product designed
to remove nail polish and coatings from fingernails or

substances labeled, designed, or intended for use in
preventing, destroying, repelling or mitigating any pest, or

toenails.
107. “Non-aerosol product” means any consumer

any substance or mixture of substances labeled, designed, or
intended for use as a defoliant, desiccant, or plant regulator,

product that is not dispensed by a pressurized spray system.

provided that the term “pesticide” will not include any

108. “Non-carbon containing compound” means any
compound which does not contain carbon atoms.

109. “Non-resilient flooring” means flooring of a

substance, mixture of substances, or device which the United
States Environmental Protection Agency does not consider a
pesticide. (EPA Office of Pesticide Programs or see http://

mineral _content which is not flexible. “Non-resilient
flooring” includes terrazzo, marble, slate, granite, brick,
stone, ceramic tile and concrete.

110._“Non-selective terrestrial herbicide’” means a
terrestrial herbicide product that is toxic to plants without

www.epa.gov/opppmsdl/PPl Sdata/index.html.)
117. “Pre-ACP VOC content” means the lowest VOC

content of an ACP product between January 1, 1990 and the

date on which the ACP was established by the manufacturer,
based on available Delaware sales records, or other accurate

regard to species.

111. “One-product business’ means a responsible
ACP paty which sells, supplies, offers for sale, or

records, whichever vields the lowest VOC content for the
product. If avalid ACPisin force in another state, product
data from that state may be used if it yields the lowest VOC

manufactures for use in the State of Delaware:
(i) only one distinct ACP product, sold under one
product brand name, which is subject to the requirements of

content for the product.

118. “Principal display panel or panels’ means that
part, or those parts of alabel that are so designed as to most

(c); or

(i) only one distinct ACP product line subject to

likely be displayed, presented, shown or examined under
normal and customary conditions of display or purchase.

the requirements of (c), in which all the ACP products

Whenever a principal display panel appears more than once,

belong to the same product category(ies) and the VOC

al requirements pertaining to the “Principal display panel”

contents in the products are within 98.0% and 102.0% of the

shall pertain to all such “Principal display panels”.

arithmetic mean of the VOC contents over the entire product
line.
112. “Oven cleaner” means any cleaning product

119. “Product brand name” means the name of the
product exactly asit appears on the principal display panel of
the product.

designed to clean and to remove dried food deposits from
oven interiors.

113. “Paint” means any pigmented liquid, liquefiable,
or mastic composition designed for application to asubstrate

120. “Product category” means the applicable
category which best describes the product as listed in (b).

121. “Product lin€” means a group of products of
identical form and function belonging to the same product

in a thin layer which is converted to an opague solid film

category(ies).

after application and is used for protection, decoration or
identification, or to serve some functional purpose such as

122. “Propéllant” meansaliquefied or compressed gas
that isused in whole or in part, such as a co-solvent, to expel

the filling or concealing of surface irregularities or the

aliquid or any other material from the same self-pressurized

modification of light and heat radiation characteristics.
114. “Paint remover or stripper” means any product
designed to strip or remove paints or other related coatings,

container or from a separate container.

123._“Pump spray” means a packaging system in
which the product ingredients within the container are not

by chemical action, from a substrate without markedly

under pressure and in which the product is expelled only

dffecting the substrate. “ Paint remover or stripper” does not

while a pumping action is applied to a button, trigger or

include:
(i) multi-purpose solvents;
(ii) paint brush cleaners;

other actuator.

124, “Reconcile or reconciliation” means to provide
sufficient VOC emission reductions to completely offset any
shortfalls generated under the ACP during an applicable

(iii) products designed and labeled exclusively to
remove graffiti; and

(iv) hand cleaner products that claim to remove
paints and other related coatings from skin.

115._ “Penetrant” means a lubricant designed and
labeled primarily to loosen metal parts that have bonded

together due to rusting, oxidation, or other causes.
“Penetrant”_does not include multi-purpose lubricants that
clam to have penetrating qualities, but are not |abeled

compliance period.

125. “Reconciliation of shortfalls plan” means the
plan to be implemented by the responsible ACP party when
shortfalls have occurred, pursuant to (j)(2)(vii)(j).

126. “Responsible party” means the company, firm or
establishment which is listed on the product's label. If the

label lists two companies, firms or establishments, the
responsible party is the party which the product was

primarily to loosen bonded parts.
116._"Pesticide” means any substance or mixture of

“manufactured for” or “distributed by”, as noted on the label.
127. “Responsible ACP party” means the company,
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firm or_establishment which is listed on the ACP product's
label. If the labd lists two or more companies, firms, or

means a compound which contains no appreciable level of
opague fillers or pigments; transmits most or all visible light

establishments, the “Responsible ACP party” is the party
which the ACP product was “manufactured for” or

through the caulk when cured; is paintable; and is
immediately resistant to precipitation upon application.

“distributed by” , as noted on the |abel.
128. “Restricted materials’” means pesticides

136. “Semisolid” means a product that, at room
temperature, will not pour, but will spread or deform easily,

established as restricted materials under Title 3 Chapter 12
of the Delaware Code or under the Federal Insecticide,

Fungicide and Rodenticide Act (7 U. S. C. Section 136 et

including gels, pastes, and greases.

137.“ Shaving cream” means an aerosol product which
dispenses a foam lather intended to be used with a blade or

seq.)

129. “Retailer” means any person who sells, supplies,
or offers consumer products for sale directly to consumers.

130. “Retail outlet” means any establishment at which
consumer products are sold, supplied, or offered for sale
directly to consumers.

131. ‘Rall-on product” means any antiperspirant or
deodorant that dispenses active ingredients by rolling a
wetted ball or wetted cylinder on the affected area.

132. “Rubber and vinyl protectant” means any

cartridge razor, or other wet-shaving system, in the removal
of facial or other bodily hair.

138. " Shortfall” means the ACP emissions minus the
ACP limit when the ACP emissions were greater than the
ACP limit during a specified compliance period, expressed
to the nearest pound of VOC. *“Shortfall” does not include
emissions occurring prior to the date the ACP was
established.

139. “ Silicone-based multi-pur pose lubricant” means
any lubricant which is: (i) designed and labeled to provide

product designed to protect, preserve or renew vinyl, rubber,

lubricity primarily through the use of silicone compounds

and plastic on vehicles, tires, luggage, furniture, and

including, but not limited to, polydimethylsiloxane, and (ii)

household products such as vinyl covers, clothing, and

designed and labeled for general purpose lubrication, or for

accessories. “Rubber and viny! protectant” does not include

use in awide variety of applications. “ Silicone-based multi-

products primarily designed to clean the wheel rim, such as

purpose lubricant” does not include products designed and

aduminum or magnesium wheel cleaners, and tire cleaners

labeled exclusively to release manufactured products from

that do not leave an appearance-enhancing or protective

molds.

substance on thetire.

133. “Rubbing alcohol” means any product containing
isopropyl alcohol (also called isopropanol) or denatured

140._ " Single-phase aerosol air freshener” means an
agrosol air freshener with the liquid contents in a single

homogeneous phase and which does not require that the

ethanol _and labeled for topical use, usually to decrease
germs in minor cuts and scrapes, to relieve minor muscle

aches, as arubefacient, and for massage.
134. “SCAQMD” means the South Coast Air Quality

product container be shaken before use.

141. " Small business’ means an independently owned
and operated business with less than 100 employees as
defined by the Administrator of the federal Small Business

Management District, a part of the California Air Resources

Administration pursuant to U. S. Public L aw 85-536.

Board which is responsible for regulation of air quality in the
State of California

135. “Sealant and caulking compound” means any
product with adhesive properties that is designed to fill, seal,

142, “Solid” means a substance or  mixture of
substances which, either whole or subdivided (such as the
articles comprising a powder), is not able of visuall
detectable flow as determined under ASTM D-4359-90,

waterproof, or weatherproof gaps or joints between two

incorporated by referencein (h)(3).

surfaces. “Sealant and caulking compound” does not 143. “Special purpose spray adhesive’” means an
include: aerosol adhesive that meets any of the following definitions:
(i) roof cements and roof sealants; (i) “mounting adhesive” means an aerosol
(ii) insulating foams; adhesive designed to permanently mount photographs,
(iii) removable caulking compounds; artwork, and any other drawn or printed media to a backing
(iv) clear/paintable/water resistant caulking (paper, board, cloth, etc.) without causing discoloration to

compounds;
(v) floor seam sealers;

(vi) products designed exclusively for automotive

the artwork.
(ii) “automotive engine compartment adhesive”
means an aerosol adhesive designed for use in motor vehicle

Uses; or
(vii) sealers that are applied as continuous coatings.

under-the-hood applications which require oil and plasticizer
resistance, as well as high shear strength, at temperatures of

For the purposes of this definition only, removable

200 to 275 degreesF.

caulking compound means a compound which temporarily
seals windows or doorsfor three to six month time intervals,

(iii) “flexible vinyl adhesive” means an aerosol
adhesive designed to bond flexible vinyl to substrates.

and _clear/paintable/water resistant caulking compounds

Flexible vinyl means a nonrigid polyvinyl chloride plastic
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with at least five percent, by weight, of plasticizer content.

transfer of surplus reductions between responsible ACP

A plasticizer is a material, such as a high boiling point

parties.

organic solvent, that isincorporated into a plastic to increase
its flexibility, workability, or distensibility, and may be
determined using ASTM Method E260-96, incorporated by

150. “Terrestrial” meansto live on or grow from land.
151. “Tire sealant _and inflators’ means any
pressurized product that is designed to temporarily inflate

reference in (h)(5), or from product formulation data.
(iv) “polystyrene foam adhesive” means an aerosol
adhesive designed to bond polystyrenefoam to substrates.
(v) “automotive headliner adhesive” means an

and seal aleaking tire.

152. “Total maximum historical emissions (TMHE)”
means the total VOC emissions from all ACP products for
which the responsible ACP party has failed to record the

aerosol adhesive designed to bond together layers in motor

required VOC content or enforceable sales records. The

vehicle headliners.

TMHE shall be calculated for each ACP product during each
portion of a compliance period for which the responsible

(vi) “polyolefin _adhesive” means an aerosol
adhesive designed to bond polyolefinsto substrates.
(vii)“laminate repair/edgebanding adhesive” means
an aerosol adhesive designed for:
(& touch-up or repair of items laminated with

ACP party has failed to record the required VOC content or
enforceable sales records. The TMHE shall be expressed to
the nearest pound and calculated according to the following
calculation:

high pressure laminates (e.g., lifted edges, delaminates,

€tc.);or,

(b) for touch-up, repair, or attachment of
edgebanding materials, including but not limited to, other
laminates, synthetic marble, veneers, wood molding, and
decorative metals.

For the purposes of this definition “high pressure
laminate” means sheet materials which consist of paper,
fabric, or other core material that have been laminated at
temperatures exceeding 265 degrees F, and at pressures
between 1,000 and 1,400 psi.

144. " Spot remover” means any product designed to
clean localized areas, or remove localized spots or stains on
cloth or fabric such as drapes, carpets, upholstery, and
clothing, that does not require subsequent laundering to
achieve stain removal. “Spot remover” does not include dry
cleaning fluid, laundry pre-wash, carpet and upholstery
cleaner, or multi-purpose solvent.

145. “ Spray buff product” means a product designed
to restore a worn floor finish in conjunction with a floor
buffing machine and special pad.

146. “Stick product” means any antiperspirant or
deodorant that contains active ingredients in a solid matrix
form, and that dispenses the active ingredients by frictional
action on the affected area.

147. “Structural waterproof adhesive” means an
adhesive whose bond lines are resistant to conditions of
continuous immersion in fresh or salt water, and that
conforms with Federal Specification MMM-A-181 (Type 1,
Grade A), and MIL-A-4605 (Type A, Grade A and Grade C).

148. “Surplus reduction” means the ACP limit minus
the ACP emissions when the ACP limit was greater than the
ACP emissions during a given compliance period, expressed
to the nearest pound of VOC. Except as provided in (j)
(6)(iii), “Surplus reduction” does not include emissions

occurring prior to the date the ACP was established by the
manufacturer.

149. " Surplus trading” means the buying, selling, or

TMHE = (MHE), + (MHE), +... + (MHE)
s Highest VOC Content x Highest Sales
" 100 x 365

) X Missing Data Days

1 Ilyl 1COL
VOC Content = the maximum VOC content

which the ACP product has
contained in the previous 5 years,
if the responsible ACP party has
failed to meet the requirements
for recording VOC content data
(for any portion of the
compliance period), as specified
in the ACP, or the current actual
VOC content, if the responsible
ACP party has recorded all
required V OC content data (for
the entire compliance period), as
specified in the ACP.

Highest Sales = the maximum one-year gross
State of Delaware sales of the
ACP product in the previous 5
years, if the responsible ACP
party has failed to meet the
requirements for recording
enforceabl e sales records (for any
portion of the compliance
period), as specified in the ACP,
or the current actual one-year
enforceable sales for the product,
if the responsible ACP party has
recorded all required enforceable
sales records (for the entire
compliance period), as specified
inthe ACP.

Missing Data = see (b)(100)
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Days labeled exclusively to repel water from fabric or leather
1,2, ... N = each product in an ACP, up to the substrates. “Waterproofer” does not include fabric
maximum N, for which the protectants.

responsible ACP party has failed
to record the required enforceable

161. “Wax” means amaterial or synthetic thermoplastic
substance generally composed of high molecular weight

sales or VOC content data as
specified in the ACP.

153. “Type A propellant” means a compressed gas
such as CO,, N», N>O, or compressed air which isused asa
propellant, and is either incorporated with the product or
contained in a separate chamber within the product's
packaging.

154. “Type B propellant” means any halocarbon which
is used as a propelant including chlorofluorocarbons
(CECs), hydrochlorofluorocarbons ~ (HCFECs), and
hydrofluorocarbons (HFCs).

155. “Type C propellant” means any propellant which
is not a Type A or Type B propdlant, including propane,
isobutane, n-butane, and dimethyl ether (also known as
dimethyl oxide).

156.  “Undercoating” means any aerosol product
designed to impart a protective, non-paint layer to the
undercarriage, trunk interior, and/or firewall of motor
vehiclesto prevent the formation of rust or to deaden sound.
“Undercoating”_includes, but is not limited to, rubberized,
mastic, or asphaltic products.

157. “Usage directions” means the text or graphics on
the product's principal display panel, label, or accompanying
literature which describes to the end user how and in what
quantity the product is to be used.

158. "VOC content” means, except for charcoal lighter
products, the total weight of VOC in a product expressed as
a percentage of the product weight (exclusive of the
container or packaging), as determined pursuant to (h)(1)

and (h)(2).

For charcoal lighter material products only,

WOC Content = (Certified Emissions x 100)
( ) Certified Use Rate

Emissions = emissionslevel for products
specified in (c)(4)
Certified
UseRate = usagelevel for products specified
in (c)(4)
159. “Wasp _and hornet insecticide’” means any

insecticide product that is designed for use against wasps,
hornets, yellow jackets or bees by allowing the user to spray
from a distance a directed stream or burst at the intended
insects, or their hiding place.

160. “Waterproofer” means a product designed and

hydrocarbons or high molecular weight esters of fatty acids
or alcohols, except glycerol and high polymers (plastics).
“Wax"_includes, but is not limited to, substances derived
from the secretions of plants and animals such as carnuba
wax and beeswax, substances of a mineral origin such as
ozocerite and paraffin, and synthetic polymers such as
polyethylene.

162. “Web spray adhesive” means any aerosol
adhesive which is not a mist spray or special purpose spray
adhesive.

163. “Wood floor wax” means wax-based products for
use solely on wood floors.

164. “Working day” means any day between Monday
through Friday, inclusive, except for days that are federal

holidays.

c. Standards

1. _Except as provided in (a) (Applicability ). (d)
(Innovative Products), (g) (Variances), and (j) (Alternative
Control Plan),

(i) no person shall sell, supply, or offer for salein
the State of Delaware any consumer product manufactured
on or after January 1, 2005 which contains VOC's in excess
of thelimits shown in Table 1 and

(ii) no person shall manufacture any consumer
product on or after January 1, 2005 for use in the State of
Delaware which contains volatile organic compounds in
excess of thelimits shown inTable 1.

2. For products that are diluted prior to use, the
following shall apply:

(i) The limits specified in Table 1 shall apply to
consumer products for which the label, packaging, or
accompanying literature specifically states that the product
should be diluted with water or non-VOC solvent prior to
use, only after the minimum recommended dilution has
taken place. Minimum recommended dilution, for the
purposes of (c)(2)(i), shall not include recommendations for
incidental use of a concentrated product to deal with limited
special applications such as hard-to-remove soils or stains.

(ii) The limits specified in Table 1 shall apply to
consumer products for which the label, packaging, or
accompanying literature states that the product should be
diluted with any VOC solvent prior to use only after the
maximum recommended dilution has taken place.

3. The effective date of the VOC standards specified
in Table 1, for those consumer products that are registered
under the Federal Insecticide, Fungicide, and Rodenticide
Act, (FIFRA; 7 U.S.C. Section 136 et seq.), is January 1,
2006. Such products also must be registered under Title 3

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




PROPOSED REGULATIONS

573

Chapter 12 of the Delaware Code.
4. The following requirements shall apply to all

data, or other information required by the Department for
use in determining when a product modification has

charcoal lighter material products as defined in (b)(34):
(i) Regulatory standards.
No person shall sell, supply, or offer for saleon
or after January 1, 2005 any charcoal lighter material

occurred and for use in determining compliance with the
conditions specified an ACP.

(e) Possession of a currently effective
certification by the CARB under the Consumer Products

product unless at the time of the transaction:
(& the manufacturer or distributor of the

provisions of Title 17 of the California Code of Regulations,
Division 3, Chapter 1, Subchapter 8.5, Article 2, Section

charcoal lighter material has performed the requisite testing

94509(h), or from a state with a similar certification

to demonstrate that V OC emissions from ignition of charcoal

procedure, should be noted and a copy of the applicable

with the charcoal lighter material are less than or equal to

certification decision (i.e., the Executive Order) should be

0.020 pound of VOC per start (“certified emissions’), using

included.

the procedures specified in the South Coast Air Quality
Management  District  Rule 1174 Ignition Method

5. The following requirements for aerosol adhesives
shall apply:

Compliance Certification Protocol, dated February 27, 1991
(the “SCAQMD Rule 1174 Testing Protocol”). incorporated

(i) In order to qualify as a special purpose spray
adhesive the product must meet one or more of the

by reference in (h)(4)(i). The provisions relating to LV P-

definitions specified in (b)(143), but if the product label

VOC in (b)(95) and (c)(10) shall not apply to any charcoal
lighter material subject to the requirements of (c)(1) and

indicates that the product is suitable for use on any substrate
or application not listed in (b) (143), then the product shall

(c)(4). The Department may approve alternative test
procedures which are shown to provide equivalent results to

be classified as either a web spray adhesive or a mist spray
adhesive.

those obtained using the SCAOMD Rule 1174 Testing

Protocol (h)(4).
(b) The charcoal lighter material meets the

(ii) If a product meets more than one of the
definitions specified in (b)(143) for special purpose spray
adhesive, and is not classified as a web spray adhesive or

formulation criteria and other conditions specified in an

mist spray adhesive, the VOC limit for the product shall be

applicable ACP.
(ii) The Department may, at any time, request a
manufacturer to submit information concerning the charcoal

the lowest applicable VOC limit specified in Table 1.
6. No peson shall sell, supply, offer for sale, or
manufacture for use in the State of Delaware any floor wax

lighter material manufactured for use in the State of

stripper unless the following requirements are met:

Delaware. The manufacturer shall respond within 30 days, in
writing, and shall include, at a minimum, the following:
(8 The results of testing conducted pursuant

(i) The label of each non-aerosol floor wax
stripper must specify a dilution ratio for light or medium
build-up of polish that results in an asused VOC

to the procedures specified in SCAQMD Rule 1174 Testing

concentration of 3 percent by weight or less.

Protocol (h)(4).
(b) The exact text and/or graphics that appear

(ii) If a non-aerosol floor wax stripper is aso
intended to be used for removal of heavy build-up of polish,

on the charcoa lighter material's principal display panel,

the label of that floor wax stripper must specify a dilution

label, and any accompanying literature. The provided

ratio for heavy build-up of polish that results in an as-used

material shall clearly show the usage directions for the

V OC concentration of 12 percent by weight or less.

product. These directions shall accurately reflect the
quantity of charcoal lighter material per pound of charcoal

(iii) Theterms “light build-up”, “medium build-up”
or “heavy build-up” are not specifically required, as long as

that was used in the SCAQMD Rule 1174 Testing Protocol

comparable terminology is used.

(h)(4) for that product, unless:

7. The medium volatility organic compound (MVOC)
content_standards specified in (c)(1) for antiperspirants or

1) the charcoa lighter material is
intended to be used in fixed amounts independent of the

deodorants, shall not apply to ethanal.

amount of charcoal used, such as certain paraffin cubes, or
2) thecharcoal lighter materid is already

8. The VOC limits specified in (c)(1) shall not apply
to fragrances up to a combined level of 2 percent by weight

incorporated into the charcoal, such as certain “bag light,”

contained in any consumer product and shall not apply to

“instant light” or “match light” products.
() For a charcoal lighter materia which

colorants up to a combined level of 2 percent by weight
contained in any antiperspirant or deodorant.

meets the criteria specified in (c)(4)(ii)(b)(i), the usage
instructions shall accurately reflect the quantity of charcoal

9. The requirements of (c)(1) for antiperspirants or
deodorants shall not apply to those volatile organic

lighter material used in the SCAQMD Rule 1174 Testing

compounds that contain more than 10 carbon atoms per

Protocol (h)(4) for that product.
(d) Any physical property data, formulation

molecule and for which the vapor pressure is unknown, or
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that have avapor pressure of 2 mm Hg or less at 20°C.

10. The VOC limits specified in (c)(1) shall not apply
toany LVP-VOC.

11. The VOC limits specified in (c)(1) shall not apply
to air fresheners that are comprised entirely of fragrance, less
compounds not defined as VOCs under Regulation No. 1 or
exempted under (c)(10).

12. The VOC limits specified in (c)(1) shall not apply
to air fresheners and insecticides containing at least 98%
paradichlorobenzene.

13. VOC limits specified in (c)(1) shall not apply to
adhesives sold in containers of 1 fluid ounce or less.

The VOC limits specified in (c)(1) for contact
adhesive, construction, panel and floor covering adhesive
and general purpose adhesive, do not apply to units of
product, less packaging, which consist of more than one
gallon.

14. The VOC limits specified in (c)(1) shall not apply
to bait station insecticides. For the purpose of Section 2, bait
station insecticides are containers enclosing an insecticidal
bait that is not more than 0.5 ounce by weight, where the bait
is designed to be ingested by insects and is composed of
solid material feeding stimulants with less than 5 percent
active ingredients.

15. Section 2 does not apply to sealant and caulking
compound in units of product, less packaging, which weigh
more than one pound and consist of more than 16 fluid
ounces.

16. The requirements of (€)(1) shall not apply to
consumer products registered under the Federal Insecticide,
Fungicide, and Rodenticide Act, (FIFRA:; 7 U.S.C. Section
136 et seq) or Title 3 Chapter 12 of the Delaware Code.

d. Innovative Products

1. Any manufacturer of consumer products granted an
Innovative Product exemption shall be exempt from the
standardsin (c)(1) (Table1).

2. Manufacturers of consumer products may seek an
Innovative Products exemption in accordance with the
following criteria:

(i) The Department shall exempt a consumer
product from the VOC limits specified in (c)(1) if a
manufacturer demonstrates by clear and convincing
evidence that, due to some characteristic of the product
formulation, design, delivery systems or other factors, the
use of the product will result in less VOC emissions as
compared to:

(& the VOC emissions from a representative
consumer product which complies with the VOC limits
specified in (c)(1); or,

(b) the calculated VOC emissions from anon-
complying representative product, if the product had been
reformulated to comply with the VOC limits specified in

(c)(1). VOC emissions shall
following equation:

be calculated using the

Eye X VOCqy

E
where: R vVoC NC
Er_ = TheVOC emissions from the non-
complying representative product,
- had it been reformulated.
Enc. = TheVOC emissions from the non-

complying representative product in
its current formulation.
VOCgrp_= the VOC limit specified in (c)(1)
(Table 1).
the VOC content of the non-
vomplying product in its current
formulation.

\/ OCN_C_z

If a manufacturer demonstrates that this equation
yields inaccurate results due to some characteristic of the
product formulation or other factors, an alternative method
which accurately calculates emissions may be used upon
approval of the Department.

(ii) For the purposes (d)(2)(i), representative
consumer product means a consumer product which meets
al of thefollowing criteria

(& The representative consumer product shall
be subject to the same VOC limit in (c)(1) as the innovative

product.

(b) The representative consumer product shall
be of the same product form as the innovative product,
unless the innovative product uses a new form which does
not exist in the product category at the time the application is
made.

(€) The representative consumer product shall
have at least similar efficacy as other consumer products in
the same product category based on tests generally accepted
for that product category by the consumer products industry.

(iii) A_manufacturer shall apply in writing to the
Department for any exemption claimed under (d)(2)(i). The
application shall include supporting documentation that
demonstrates the emissions from the innovative product,
including the actual physical test methods used to generate
the data and, if necessary, the consumer testing undertaken to
document product usage.

In _addition, the applicant must provide any
information necessary to enable the Department to establish
enforceabl e conditions for granting the exemption including
the VOC content for the innovative product and test methods
for determining the VOC content. Some information may be
kept confidential. All information submitted to the
Department is subject to public review under terms of the
Freedom of Information Act (FOIA) (to be found at 29 Del.
C. Chapter 100), unless deemed to be confidential by the
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Secretary in accordance with the procedures outlined in the

the lowered VOC limit has been submitted to and approved

FOIA regulation and codified at 29 Del. C 10002(d). The

by the Department at least 60 days before the effective date

procedure an applicant must follow in order to have
information classified as confidential is reviewed in the

of such limits.
(xi) If the Department believes that a consumer

FOIA regulation which can be obtained from the product for which an exemption has been granted no longer
Department. meets the criteria for an innovative product specified in

If a manufacturer has a currently effective

(d)(2)(i), the Department may modify or revoke the

Innovative Product exemption, granted by the CARB, or
granted by another state with similar Innovative Products

exemption as necessary to assure that the product will meet
these criteria. The Department shall not modify or revoke an

exemption rules, the exemption decision (i.e. Executive

exemption without first affording the applicant an

Order) should be included in the Delaware application.

opportunity to appeal the Department’s decision to the
Secretary, in writing.

(iv) Within 30 days of receipt of the exemption
application the Department shall determine whether an
application is complete.

(v) Within 90 days after an application has been
deemed complete, the Department shall determine whether,

e. Administrative Requirements
1. Each manufacturer of a consumer product subject
to Section 2 shall clearly display on each consumer product

under what conditions, and to what extent, an exemption

container or package, the day, month, and year when the

from the requirements of (c)(1) will be permitted. The

product was manufactured, or a code indicating such date.

applicant and the Department may mutually agree to alonger

The date or date-code information shall be located on the

time period for reaching a decision, and additional

container or inside the cover/cap so that it is readily

supporting documentation may be submitted by the applicant

observable or obtainable (by simply removing the cover/cap)

before a decision has been reached. The Department shall

without disassembling any part of the container or

notify the applicant of the decision in writing and specify

packaging. This date or code shall be displayed on each

such terms and conditions as are necessary to insure that

consumer product container or package no later than twelve

emissions from the product will meet the emissions

months prior to the effective date of the applicable standard

reductions specified in (d)(2)(i), and that such emissions

specified in (c)(1). No person shall erase, alter, deface or

reductions can be enforced.
(vi) In granting an exemption for a product the

otherwise remove or make illegible any date or date-code
from any regulated product container. The requirements of

Department shall establish conditions that are enforceable.
These conditions shall include the VOC content of the

this provision shall not apply to products containing VOCs at
0.10% by weight or |ess.

innovative product, dispensing rates, application rates and
any other parameters determined by the Department to be

2. If amanufacturer uses a code indicating the date of
manufacture, for any consumer product subject to (c)(1), an

necessary. The Department also shall specify the test

explanation of the code must be filed with the Department no

methods for determining conformance to the conditions

later than twelve months prior to the effective date of the

established. The test methods shall include criteria for
reproducibility, accuracy, sampling and laboratory

procedures.
(vii)For any product for which an exemption has

applicable standard specified in (c)(1).

3. Notwithstanding the definition of product category
in (b), if anywhere on the principal display panel of any
consumer product, any representation is made that the

been granted pursuant to (d)(2), the manufacturer shall

product may be used as, or is suitable for use as a consumer

product for which a lower VOC limit is specified in (c)(1),

notify the Department in writing within 30 days of any
change in the product formulation or recommended product

then the lowest VOC limit shall apply. This requirement

usage directions, and shall also notify the Department within

does not apply to general purpose cleaners and

30 days if the manufacturer learns of any information which

anti perspirant/deodorant products.

would ater the emissions estimates submitted to the
Department in support of the exemption application.

(viii) If the VOC limits specified in (c)(1) are
lowered for a product category through any subsequent rule

4. Additional Labeling Requirements for Aerosol
Adhesives.

(i) In addition to the requirements specified in

(€)(1), (e)(2), and (e)(3), both the manufacturer and

making, al innovative product exemptions granted for

responsible party for each aerosol adhesive product subject

products in the product category, except as provided in

to Section 2 shall ensure that all products clearly display the

(d)(2)(viii). shall have no force and effect as of the effective

following information on each product container which is

date of the modified VOC standard. This shall not apply to

manufactured on or after January 1, 2005.

those innovative products which have VOC emissions less
than the applicable lowered VOC limit and for which a

(a) Theaerosol adhesive category as specified
in (c)(1) (Table 1) or an abbreviation of the category shall be

written notification of the product's emissions status versus

displayed.
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(b) The applicable VOC standard for the
product that is specified in (c)(1) (Table 1), expressed as a

percentage by weight, shall be displayed unless the product

(ix) for each product brand name and form, the net
percent by weight of the total product, less container and
packaging, comprised of the following, rounded to the

is included in an ACP. as provided in_(j) and the product

nearest one-tenth of a percent (0.1%):

exceeds the applicable VOC standard.
If the product is included in an ACP,_and

(a) Total exempt compounds
(b) Total LVP-VOCsthat are not fragrances

the product exceeds the applicable VOC standard specified (c) Total _al other carbon-containing
in (c)(1) (Table 1), the product shall be labeled with the term compounds that are not fragrances
ACP or ACP product. (d) Total al non-carbon-containing

(c) If the product is classified as a special

compounds

purpose spray adhesive, the applicable substrate and/or

application or_an abbreviation of the substrate/application
that qualifies the product as special purpose shall be

(e) Total fragrance
(f) For products containing greater than two

percent by weight fragrance:

displayed.
(d) If the manufacturer or responsible party

1) the percent of fragrance that are LV P-

VOCs, and

uses an abbreviation as allowed by (€)(4)(a). an explanation
of the abbreviation must be filed with the Department before

2) the percent of fragrance that are all
other carbon-containing compounds

the abbreviation is used.
(ii) The information reguired in (€)(4)(i). shall be

(g) Total paradichlorobenzene;
(x) for each product brand name and form, the
identity, including the specific chemical name and associated

displayed on the product container such that it is readily
observable without removing or disassembling any portion
of the product container or packaging. For the purposes of
(e)(4)(ii), information may be displayed on the bottom of a
container as long as it is clearly legible without removing
any product packaging.

f.  Reporting Reguirements
1. Upon 90 days written notice, the Department may

Chemical Abstract Services (CAS) number, of thefollowing:
(a) Each exempt compound
(b) Each LVP-VOC that is not afragrance;
(xi) if applicable, the weight percent comprised of
propellant for each product; and
(xii)_if applicable, an identification of the type of
propellant (Type A, Type B, Type C, or a blend of the
different types).

require any responsible party to report information for any
consumer product or products the Department may specify

2. All information submitted by responsible parties
pursuant to (f) shall be handled in accordance with

including, but not limited to, all or part of the following

confidentiality procedures which are specified in (j)(11).

information:

(i) the name of the responsible party and the
party's address, telephone number, and designated contact
person;

(ii) any claim of confidentiality which shall be
handled as specified in (j)(11);

g. Variances
1. Any person who cannot comply with the
requirements set forth in (c), because of extraordinary

reasons beyond the person's reasonable control, may apply in
writing to the Department for a variance. The variance

application shall set forth:

(iii) the product brand name for each consumer
product and upon request by the Department, the product
label;

(iv) the product category to which the consumer
product belongs;
(v) the applicable product form(s) listed
separately;
(vi) an identification of each product brand name
and form as a household product, &1 product, or both;
(vii)_separate Delaware sales in pounds per year, to

(i) the specific grounds upon which the varianceis
sought;

(ii) the proposed date(s) by which compliance with
the provisions of (c) will be achieved; and

(iii) a compliance report reasonably detailing the
method(s) by which compliance will be achieved.

2. Upon receipt of a variance application containing

the information required in (g)(1).the Department shall hold
a public hearing to determine whether, under what

the nearest pound, and the method used to calculate

conditions, and to what extent, a variance from the

Delaware sales for each product form;
(viii) for reports submitted by two companies, an

requirements in (c) is necessary and will be permitted.
Notice of the time and place of the hearing shall be sent to

identification of the company which is submitting relevant

the applicant by certified mail not |less than 20 days prior to

data separate from that submitted by the responsible party.

the hearing. Notice of the hearing also shall be submitted for

All information from both companies shall be submitted by

publication in the Delaware Register and sent to every

the date specified in (f)(1);

person who requests such notice, not less than 30 days prior

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




PROPOSED REGULATIONS

577

to the hearing. The notice shall state that the parties may, but

with the requirements of Section 2 may aso be demonstrated

need not be, represented by counsel at the hearing. At least

through calculation of the VOC content from records of the

30 days prior to the hearing, the variance application shall be

amounts of constituents used to make the product pursuant to

made available to the public for inspection. Interested

the following criteria:

members of the public shall be alowed a reasonable
opportunity to testify at the hearing and their testimony shall

(i) Compliance determinations based on these
records may not be used unless the manufacturer of a

be considered.
The applicant may wish to have some information

consumer product keeps accurate records for each day of
production of the amount and chemical composition of the

treated as confidential. Procedures for establishing
confidentiality are specified in (j)(11). The Department may

individual product constituents. These records must be kept
for at |least three years.

consider such confidential information in reaching a decision
on avariance application.

3. No variance shall be granted unless al of the
following findings are made:

(i) that, because of reasons beyond the reasonable
control of the applicant, requiring compliance with (c) would
result in extraordinary economic hardship;

(i) that the public interest in mitigating the
extraordinary hardship to the applicant by issuing the
variance outweighs the public interest in avoiding any
increased emissions of air contaminants which would result
from issuing the variance; and

(iii) that the compliance report proposed by the

(ii) For the purposes of (h)(2), the VOC content
shall be calculated according to the following equation:

WA—herEVOC Content =[(B - C) / A] x 100

container and packaging)
total weight of all VOCs per unit
total weight of VOCs exempted under

(€), per unit

IO I

(iii) If product records appear to demonstrate
compliance with the VOC limits, but these records are

applicant can reasonably be implemented, and will achieve

contradicted by product testing performed using CARB

compliance as expeditioudly as possible.
4. Any variance order shall specify afinal compliance

Method 310, the results of CARB Method 310 shall take

date by which the requirements of (c) will be achieved. Any
variance order shall contain a condition that specifies

increments of progress necessary to assure timely
compliance, and such other conditions that the Department,

precedence over the product records and may be used to
establish aviolation of the requirements of Section 2.

3. Determination of liquid or solid. Testing to
determine whether a product is a liquid or solid shall be
performed using ASTM D4359-90 (reapproved June,2000),

in consideration of the testimony received at the hearing,

“Standard Test Method for Determining Whether a Materia

finds necessary to carry out the purposes of_the State of

is a Liquid or a Solid” which is incorporated by reference

Delawar€e's environmental regulations .
5. A variance shall cease to be effective upon failure
of the party to whom the variance was granted to comply

herein [see (b)(92) and (b)(142)].
4. Compliance determinations for charcoal
material products.

lighter

with any term or condition of the variance.
6. Upon the application of any person, the Department

(i) Testing to determine compliance with the
certification requirements for charcoal material shall be

may review, and for good cause, modify or revoke a variance
from requirements of (c) after holding a public hearing in

performed using the procedures specified in the South Coast
Air Quality Management District Rule 1174 Ignition Method

accordance with the provisions the Delaware Code.

h. Test Methods
1. Testing to determine compliance with the

Compliance Certification Protocol (February 28, 1991),
which isincorporated by reference herein.

(ii) Testing to determine didtillation points of
petroleum distillate-based charcoal lighter materials shall be

requirements of Section 2, shall be performed using CARB

performed using ASTM D86-00a (August 10, 2000), "

Method 310, “Determination of Volatile Organic Compound

Standard Test Method for Distillation of Petroleum Products

(VOQ) in Consumer Products’, adopted September 25,

at Atmospheric Pressure” which isincorporated by reference

1997, and amended on September 3, 1999, which is

in (h)(1).

incorporated herein by reference. This method includes a
number of ASTM methods.
Alternative methods which are shown to accurately

5. Testing to determine plasticizer in flexible vinyl
adhesive [see (b)(143)(iii)] shall be performed using ASTM
E260-96 (reapproved 2001) “Standard Practice for Packed

determine the concentration of VOCsin a subject product or

Column Gas Chromatography”, incorporated herein by

its emissions may be used upon approval by the Department.

reference.

2. VOC content determinations using product
formulation and records. Testing to determine compliance

6. No person shall create, dter, falsify, or otherwise

modify records in such a way that the records do not
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accurately reflect the constituents used to manufacture a

(1)(2)(iii) a supported statement that the enforceable sales

product, the chemical composition of theindividua product,

records to be used by the responsible ACP party for tracking

and any other test, processes, or records used in connection
with product manufacture.

7. Test Method Availability.
(i) CARB Method 310 is available on the web at
http://www.arb.ca.gov/testmeth/cptm/cptm.htm

(i) ASTM methods can be purchased from
American Society for Testing and Materials (ASTM), 100

product sales meet the minimum criteria specified in
()(2)(iv)(e). To support this statement, the responsible ACP
party shall includeall of the following in thefile:

(a) the contact persons, phone numbers,

names, street and mail addresses of al persons and

businesses who will provide information that will be used to
determine the enforceable sales;

Barr Harbor Drive, West Conshohocken, Pennsylvania
19428-2959. Telephone (610) 832-9585. Fax (610) 832-

(b) the enforceable sales of each product using
enforceable sales records as defined in (b)(55);

9555.

(iii) SCAQMD methods can be purchased from
South Coast Air Quality Management District, 21865 East

(c) support the validity of the enforceable
sales with enforceable sales records provided by the contact
persons or the responsible A CP party;

Copley Drive, Diamond Bar, Cadlifornia 91765-0934.
Telephone (909) 396-2162.

i. Servability
Each part of Section 2 shall be deemed severable, and in

(d) calculate the percentage of the gross
Delaware sales, as defined in (b)(76) which is comprised of
enforceable sales;

(e) determine which ACP_products have
enforceable sales which are 75.0% or more of the gross

the event that any part of Section 2 is held to be invalid, the

Delaware sales. Only ACP products meeting this criteria

remainder of Section 2 shall continue in full force and effect.

shall be allowed to be sold in the State of Delaware under an

j. Alternative Control Plan
The purpose of (j) is to provide an alternative method

ACP.
(v) for each of the ACP products identified in
()(2)(iv)(e), theinclusion of the following:

[an alternative control plan (ACP)] to comply with the Table
1 limits specified in (c)(1). This aternative is provided by

(a) legible copies of the existing labels for
each product;

dlowing responsible ACP parties the option of voluntarily
entering into separate alternative control plans for consumer

(b) the VOC content and LV P content for each
product reported for two different periods, asfollows.

products, as specified herein. Only responsible ACP parties
for consumer products may establish an ACP.

1. Manufacturers of consumer products may establish
an ACP in accordance with (j)(1) through (j)(12). It is not

1) the VOC and LVP contents of the

product at the time the ACP is established, and
2) any VOC and LVP contents of the

product, which have occurred at any time within the four

necessary to apply to the Department for authorization. The
manufacturer _shall submit the information reguested in

years prior to the date of establishing the ACP, if either the
VOC or LVP contents have varied by more than plusminus

()(A(1) upon establishing the ACP and from time to time,

the Department may require additional reporting as specified

ten percent (+ 10.0%) of the VOC or LVP contents reported
in (N2)(V)(b)(1):

in (1)(4).
2. Reguirements of an ACP.

To establish an ACP_the responsible ACP party
shall develop a file of information containing all of the

(vi) a written commitment obligating the
responsible ACP party to date-code every unit of each ACP
product included in the ACP. The commitment shall require
the responsible ACP party to display the date-code on each

following, which shall be kept current and available to the

ACP product container or package no later than 5 working

Department upon request as specified in (j)(3)(ii) and
maintained for at least three years after such records are

generated:
(i) an identification of the contact persons, phone

days after the date an ACP was established.
(vii)_an operational plan covering all the products

identified under (j)(2)(iv)(e) for each compliance period that
the ACP will bein effect. The operational plan shall contain

numbers, names and addresses of the responsible ACP party;
(ii) a statement of whether the responsible ACP

party is a one-product business, as defined in (b)(111) or a

al of thefollowing:
(a) anidentification of the compliance periods
and dates for the responsible ACP party to summarize the

small business as defined in (b)(141);
(iii) alisting of the exact product brand name, form,

information required by the Department in an ACP._ The
length of the compliance period shall be chosen by the

available variations (flavors, scents, colors, sizes, etc.), and

responsible ACP party provided, however, that no

applicable product category(ies) for each distinct ACP

compliance period shall be longer than 365 days. The

product that is proposed for inclusion in the ACP;
(iv) for_each proposed ACP product identified in

responsible ACP party also shall choose the dates for
summarizing information such that all required VOC content
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and enforceable sales data for all ACP products shall be
summarized at the same time and at the same frequency:
(b) an identification of specific enforceable

1) aclear and convincing demonstration
of how shortfals of up to 5%, 10%, 15%, 25%, 50%, 75%,
and 100% of the applicable ACP limit will be completely

sales records summarized in the operational plan for the

reconciled within 90 working days from the date the shortfall

compliance period dates specified in (j)(2)(vii)(a);
(c) for_a small business or a one-product
business which will be relying to some extent on surplus

is determined:;

2) alisting of the specific records and
other information that will be necessary to verify that the

trading to meet its ACP limits, a written commitment from

shortfalls were reconciled as specified in (j)(2)(vii)(j); and

the responsible ACP party(ies) that they will transfer the
surplus reductions to the small business or one-product

3) acommitment to provide any record
or information requested by the Department to verify that the

business upon adoption of the ACP;
(d) for each ACP product, all VOC content
levels which will be applicable for the ACP product during

shortfalls have been completely reconciled.
(k) a declaration, signed by a lega
representative for the responsible ACP party which states

each compliance period. The plan shall also identify the

that all information and plans included in the ACP are true

specific_method(s) by which the VOC content will be

and correct.

determined and the statistical accuracy and precision
repeatability and reproducibilit caculated for each

specified method.
(e) the projected enforceable sales for each

3. Record Keeping and Availability of Requested
Information.

(i) All information specified in _an ACP shall be

maintained by the responsible ACP party for a minimum of

ACP product at each different VOC content for every

three years after such records are generated. Such records

compliance period that the ACP will bein effect;
(f) a detailed writeeup showing the

shall be clearly legible and maintained in good condition
during this period.

combination of specific ACP reformulations or surplus
trading (if applicable) that is sufficient to ensure that the

(ii) The records specified in (j)(4)(i) shall be made
available to the Department or an authorized representative:

ACP_emissions will not exceed the ACP limit for each
compliance period that the ACP will be in effect, the

(@) immediately upon request, during an on-
sitevisit to aresponsible ACP party; or

approximate date within each compliance period that such
reformulations or surplus trading are expected to occur, and

(b) within five working days after receipt of a
written request from the Department; or

the extent to which the VOC contents of the ACP products
will be reduced (i.e., by ACP reformulation). This write-up

(c) within atime period mutually agreed upon
by the Department and the responsible ACP party.

shall use the equations specified in (b)(2) and (b)(3) for
projecting the ACP emissions and ACP limits during each
compliance period. It shall also include all VOC content

4. Reporting

(i) Upon establishing an ACP, the responsible
ACP party shall notify the Department, in writing, that an

levels and projected enforceable sales for all ACP products
to be sold in the State of Delaware during each compliance

ACP has been established and shal submit to the
Department all of the information specified in (j)(2).

period;
(g) a certification that all reductions in the

(ii) At any time that the information specified in
(1)(2) is modified for any reason, the Department shall be

VOC content of aproduct will be real, actual reductions that

promptly notified of the change.

do not result from changing product names
mischaracterizing ACP product reformulations that have

(iii) When a shortfall occurs, the responsible ACP
party shall promptly notify the Department. When the

occurred in the past, or any other attempts to circumvent the

shortfall is reconciled, the responsible ACP party will notify

provisions of Section 2;
(h) written explanations of the date-codes that
will be displayed on each ACP product's container or

the Department.
(iv) When a VOC exceedance occurs, the

responsible ACP party shall promptly notify the Department

packaging;
(i) a statement of the approximate dates by

of the exceedance and plans for correction. Any exceedance
isaviolation of Section 2 and may result in penalties.

which the responsible ACP party plans to meet the
applicable ACP VOC standards for each product in the ACP;
() areconciliation of shortfalls plan which

5. Violations.
(i) Any person who commits a violation of
Section 2 may be subject to the penalties specified in

commits the responsible ACP party to completely reconcile

applicable Delaware laws and regulations. Failure to meet

any shortfalls in any and al cases, even, to the extent
permitted by law, if the responsible ACP party files for

any requirement of Section 2 or any condition of an ACP
shall constitute a single, separate violation of Section 2 for

bankruptcy protection. The plan for reconciliation of

each day until such requirement or condition is satisfied,

shortfalls shall contain al of the following:

except as otherwise provided in (j)(5)(ii) through (j)(5)(viii).
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(ii) Falsereporting of any information contained in

an applicable compliance period, determining whether an

an ACP, or any supporting documentation or amendments

exceedance of the ACP limit has occurred shall be done as

thereto, shall constitute a single, separate violation of the
requirements of Section 2 for each day that the ACP is in

effect.

(iii) Any exceedance during the applicable
compliance period of the VOC content specified for an ACP

product in the ACP shall condtitute a single, separate
violation of the requirements of Section 2 for each ACP

follows:
1) for the missing data days, calculate
the total maximum historical emissions, as specified

(b)(152):

2) for the remaining portion of the
compliance period which are not missing data days,
calculate the emissions for each ACP product using the

product which exceeds the specified VOC content that is

enforceable sales records and VOC content that were

sold, supplied, offered for sale, or manufactured for use in

reported for that portion of the applicable compliance period;

the State of Delaware.
(iv) Any of the following actions shall each

3) the ACP emissions for the entire
compliance period shall be the sum of the total maximum

constitute asingle, separate violation of the requirements of

historical emissions, determined pursuant to (j)(5)(vi)(b)(1),

Section 2 for each day after the applicable deadline until the

and the emissions determined pursuant to (j)(5)(vi)(b)(2);

requirement is satisfied:
(a) Failureto record data (i.e., “missing data’)

(c) caculate the ACP limit for the entire
compliance period using ACP standards applicable to each

or failureto record data accurately (i.e., “inaccurate data’) in

ACP product and enforceable sales records specified in

writing to the Department regarding the VOC content, LVP

()(B)(vi)(b)(2). Enforceable sales for each ACP product

content, enforceable sales, or any other information required

during missing data days, as specified in (j)(5)(vi)(b)(1).

by any deadline specified by the Department;
(b) False reporting of any information
submitted to the Department for determining compliance

shall be zero (0).
(d) an_exceedance of the ACP_limit has

occurred when the ACP _emissions, determined pursuant to

with the ACP requirements;

(1)(5)(vi)(b)(3), exceeds the ACP limit, determined pursuant
to (j)(5)(vi)(b)(4).

(c) Failure to completely implement the
reconciliation of shortfalls plan that is set forth in the ACP,
within 30 working days from the date of written notification

(vii) If aviolation specified in (j)(5)(vi) occurs, the
responsible ACP_party may, pursuant to this paragraph,

of ashortfall;
(d) Failure to completely reconcile the

establish the number of violations as calculated according to
the following equation:

shortfall as specified in the ACP, within 90 working days
from the date of written notification of a shortfall.

(v) False reporting or failure to report any of the
information specified in (j)(6)(ii)(i), or the sale or transfer of
invalid surplus reductions, shall constitute a single, separate
violation of the requirements of Section 2 for each day
during the time period for which the surplus reductions are
claimed to be valid.

(vi) Except as provided in (j)(6), any exceedance of
the ACP limit for any compliance period that the ACP isin

effect shall constitute a single, separate violation of the
requirements of Section 2 for each day of the applicable

NEV = (ACP Emissions - ACP Limit) x 1Violation / 40 Pounds

INLV = LIULLIDCE UL AN e

violations
the ACP emissions for
the compliance period
the ACP limit for the
compliance period
Theresponsible ACP party may determine
the number of ACP limit violations pursuant to this
paragraph only if it has provided all required information for

ACP emissions

ACP limit

compliance period. The responsible ACP party shall

the applicable compliance period, as specified in the ACP.

determine whether an exceedance of the ACP_limit has
occurred as follows and promptly report the results to the

By choosing this option, the responsible ACP party waives
any and all legal objections to the calculation of the ACP

Department:
(a) If the responsible ACP party has recorded

al required information for the applicable compliance period

limit violations pursuant to (j)(5)(vii).

(viii) In assessing the amount of penalties for any

violation occurring pursuant to (j)(5)(i) through (j)(5)(vii),

specified in an ACP, then the manufacturer shall determine

circumstances covered in applicable laws and regulations of

whether an exceedance has occurred using the enforceable
sales records and VOC content for each ACP product, as

reported by the responsible ACP party for the applicable

the State of Delaware shall be taken into consideration.

(ix) A cause of action against a responsible ACP
party under (j)(5) shall be deemed to accrue on the date(s)

compliance period;
(b) If the responsible ACP party has failed to

when the records establishing aviolation are received by the
Department.

provide all the required information specified in the ACP for

(X) The responsible ACP party is fully liable for
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compliance with the requirements of Section 2, even if the

number of days in the compliance period during which the

responsible ACP party contracts with or otherwise relies on

surplus reduction was generated. The surplus reduction shall

another person to carry out some or all of the requirements of

then expire at the end of its effective period.

Section 2.
6. Surplus Reductions and Surplus Trading.
(i) Any surplus reductions of VOC achieved by a

(h) At least five (5) working days prior to the
effective date of transfer of surplus reductions, both the
responsible ACP party which is selling surplus reductions

responsible ACP party operating under an ACP may be

and the responsible ACP party which is buying the surplus

represented in the form of certificates which can be bought

reductions shall, either together or separately, notify the

from, sold to, or transferred to a responsible ACP party

Department in writing of the transfer. The notification shall

operating under an ACP, as provided in (j)(6)(ii). All surplus

include all of thefollowing:

reductions shall be calculated at the end of each compliance

period within the time specified in the established ACP.

Surplus reduction certificates shall not constitute
instruments, securities, or any other form of property.

(ii) The issuance, use, and trading of al surplus
reductions shall be subject to the following provisions:

(& For the purposes of Section 2, VOC

reductions from sources of VOC other than consumer

1) the date the transfer is to become

effective;

2) the date the surplus reductions being
traded are due to expire;

3) the amount (in pounds of VOCs) of
surplus reductions that are being transferred:;

4) the total purchase price paid by the
buyer for the surplus reductions;

products subject to the VOC standards specified in (c)(1)
may not be used to generate Surplus reductions;
(b) Surplus reductions are valid only when

5) the contact persons, names of the

companies, street and mail addresses, and phone humbers of
the responsible ACP parties involved in the trading of the

generated by a responsible ACP party, and only while that

surplus reductions;

responsible ACP party is operating under a prior established
ACP;

(¢) Surplus reductions _may be used by the

6) a copy of the surplus reductions
certificate issued by the responsible ACP party, signed by
the seller and buyer of the certificate, showing transfer of all

responsible ACP party who generated the surplus until the

or a specified portion of the surplus reductions. The copy

reductions expire, are traded, or until the ACP is canceled

shall show the amount of any remaining non traded surplus

pursuant to (j)(10);
(d) Surplus reductions cannot be applied

reductions, if applicable, and shall show their expiration
date. The copy shall indicate limitations placed upon the

retroactively to any compliance period prior to the

transfer of the surplus reductions and accept full

compliance period in which the reductions were generated:;

responsibility for the appropriate use of such surplus

(e) Except as provided in (j) (6)(ii)(f)(2). only

reductions as provided in (j)(6).

small _or one-product businesses selling products under an

established ACP_may purchase surplus reductions. An
increase in the size of a small business or one-product

business shall have no effect on surplus reductions

purchased by that business prior to the date of the increase.
(f) While valid, surplus reductions can be

(i) Surplus reduction credits shall only be
traded between A CP product(s) for consumer products.
7. Reconciliation of Shortfalls.
(i) At the end of each compliance period, the
responsible ACP party shall make an initial calculation of
any shortfalls occurring in that compliance period. Upon

used only for the following purposes:

receipt of this information, the Department shall determine
the amount of any shortfall that has occurred during the

1) to adjust either the ACP emissions of
either the responsible ACP party who generated the

compliance period, and shall notify the responsible ACP

reductions or the responsible ACP party to which the

party of this determination.

reductions were traded, provided the surplus reductions are
not used by any responsible ACP party to further lower its

(ii) Theresponsible ACP party shall implement the
reconciliation of shortfalls plan _as specified in the ACP,

ACP emissions when its ACP emissions are equal to or less

within 30 working days from the date of written notification

than the ACP limit during the applicable compliance period;

of ashortfall by the Department.

or
2) to be traded for the purpose of

(iii) All shortfalls shall be completely reconciled
within 90 working days from the date of written notification

reconciling another responsible ACP_party’s shortfalls,

of a shortfall by the Department, by implementing the

provided such reconciliation is part of the reconciliation of

reconciliation of shortfalls plan specified in the ACP.

shortfall plan pursuant to (j)(2)(vii)(j).
(9) A valid surplus reduction shall be in effect

(iv) All _requirements specified in the ACP
including all applicable ACP limits, shall remain in effect

starting five (5) days after the date of identification by the

while any shortfalls are in the process of being reconciled.

responsible ACP party, for a continuous period equal to the

8. Noitification of Modifications to an ACP by the
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Responsible ACP Party.
(i) The responsible ACP party shall notify the

Department, in writing, of any change in an ACP product's:

(& product name,

(b) product formulation,

(c) product form,

(d) product function,

(e) applicable product category(ies),

(f) VOC content

(9) LVP content

(h) date-codes, or

(i) recommended product usage directions, no

effective dates.
10. Cancellation of an ACP
(i) An ACP shall remain in effect until:
(a) the ACP reaches the specified expiration

date;

(b) the ACP is maodified by the responsible
ACP party;

(c) the ACPismodified by the Department, as
provided in (j)(9);

(d) the ACP includes a product for which the
VOC standard specified in (c)(1) is modified by the
Department in a future rule making, and the responsible

later than 15 working days from the date such a change

ACP party informs the Department in writing that the ACP

OcCcurs.
For_each modification, the notification shall

will terminate on the effective date(s) of the modified
standard;

fully explain the following:

(& the nature of the modification;

(b) the extent to which the ACP product
formulation, VOC content, LVP content, or recommended

(e) the ACP is cancelled pursuant to

(20 (ii).
(ii) The Department shall cancel an ACP if any of
the following circumstances occur:

usage directions will be changed;
(c) the extent to which the ACP emissions and

(@) theresponsible ACP party demonstrates to
the satisfaction of the Department that the continuation of

ACP limit specified in the ACP will be changed for the

the ACP will result in an extraordinary economic hardship;

applicable compliance period; and
(d) the effective date and corresponding date-

(b) the responsible ACP party violates the
requirements of the ACP, and the violation(s) results in a

codes for the modification.
(ii) Except as otherwise provided in (j)(6)(ii). the

shortfall that is 20.0% or more of the applicable ACP limit
(i.e., the ACP emissions exceed the ACP limit by 20.0% or

responsible ACP party shall notify the Department, in

more);

writing, of any information |learned of by the responsible
ACP party which may alter any of the information submitted

(c) theresponsible ACP party failsto meet the
requirements of (j)(7) (Reconciliation of Shortfalls) within

pursuant to the requirements of (j)(2). The responsible ACP

the time periods specified in (j)(7); or

party shall provide such notification to the Department no
later than 15 working days from the date such information is

(d) the responsible ACP paty has
demonstrated a recurring pattern of violations and has

known to the responsible ACP party.
9. Moadification of an ACP by the Department
(i) If the Department determines that:
(a) the enforceable sales for an ACP product

consistently failed to take the necessary stepsto correct those
violations.

(iii) The Department shall not cancel an ACP
pursuant to (j)(10)(ii) without first affording the responsible

are no longer at least 75.0% of the gross Delaware sales for

ACP party an opportunity for a public hearing to determine

that product, or
(b) the information submitted pursuant to a

reguest isno longer valid, or
(c) the ACP emissions are exceeding the ACP

if the A CP should be canceled.

(iv) The responsible ACP party for an ACP which
is canceled pursuant to (j)(10)(ii) and who does not have a
valid ACP to immediately replace the canceled ACP shall

limit specified in the ACP,
then the Department shall modify the ACP
as necessary to ensure that the ACP meets all requirements

meet all of the following requirements:
(@ al remaining shortfalls in effect at the
time of ACP cancellation shall be reconciled in accordance

of Section 2 and that the ACP emissions will not exceed the

with the reguirements of (j)(7), and

ACP limit.
The Department shall not modify the ACP

(b) al ACP products subject to the ACP shall
be in compliance with the applicable VOC standards in

without first affording the responsible ACP party an

(c)(1) immediately upon the effective date of ACP

opportunity for a public hearing to determine if the ACP

cancellation.

should be modified.
(ii) If any applicable VOC standards specified in

(v) Any violations incurred pursuant to (j)(5) shall
not be cancelled or in any way affected by the subsequent

(c)(1) are modified in a future rule making, the responsible

cancellation or modification of an ACP pursuant to (j)(8),

ACP party shall modify the ACP limit specified in the ACP

(4)(9). or (j)(10).

to reflect the modified ACP VOC standards as of their

11. Treatment of Information
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The information required by (j)(2)(i). (j)(2)(ii), and Double-Phase Aerosols 25
(1)(6)(ii)(h) is public information which may not be claimed Liguids/Pump Sprays 18*
as confidential. All _information submitted to the Single-Phase Aerosols 30
Department is subject to public review under terms of the Solids/Gels 3*
Freedom of Information Act (FOIA) (to be found at 29 Del. Antiperspirants
C. Chapter 100), unless deemed to be confidential by the Aerosol (%o HVOC) 40
Secretary in accordance with the procedures outlined in the (% MVOC) 10
FOIA regulation and codified at 29 Del. C 10002(d). The Non-Aerosol (% HVOC) 0
procedure an applicant must follow in order to have (% MVOC) 0
information classified as confidential is reviewed in the Automotive Brake Cleaners 45
FOIA regulation which can be obtained from the Automotive Rubbing or Polishing Compound 17
Department. Automotive Wax, Polish, Sealant or Glaze

12. Other Applicable Requirements. Hard Paste Waxes 45

A responsible ACP party may transfer an ACP to Instant Detailers 3
another responsible ACP party, provided that all of the All Other Forms 15
following conditions are met: Automotive Windshield Washers35 *

(i) The Department shall be notified, in writing, Bathroom and Tile Cleaners
by both responsible A CP parties participating in the transfer Aerosols 7*
of the ACP.The written notifications shall be postmarked at All Other Forms 5*
least five (5) working days prior to the effective date of the Bug andTar Remover 40

transfer and shall be signed and submitted separately by both
responsible parties. The written notifications shall clearly

identify the contact persons, business names, mail and street
addresses, and phone numbers of the responsible parties
involved in the transfer.

(ii) The responsible ACP party to which the ACP
is being transferred shall provide a written declaration
stating that the transferee shall fully comply with al
requirements of the ACP and Section 2.

TABLE1
VOC CONTENT LIMITSFOR CONSUMER
PRODUCTS

(percent volatile organic compounds by weight)

PRODUCT CATEGORY

VOC CONTENT

LIMIT
Adhesives
Aerosol
Mist Spray 65
Web Spray 55
Special Purpose
(mounting, auto engine compartment &
flexible vinyl) 70
(polystyrene foam & automotive
headliner 65
(polyolefin & laminate repair/
edgebonding) 60
Contact 80*
Construction, Panel, and Floor Covering 15
Genera Purpose 10*
Structural Waterproof 15*
Aerosol Cooking Spray 18*

Air Fresheners

Carburetor or Fuel-Injection Air I ntake Cleaners 45

Carpet and Upholstery Cleaners

Aerosols 7

Non-Aerosols (dilutables) 0.1

Non-Aerosols (ready to use) 3
Charcoal Lighter Material see(c)(4) *
Deodorants

Aerosol (% HVOC) 0

(% MVOC) 10
Non-Aerosol (% HVOC) 0
(% MVOC) 0

Dusting Aids

Aerosols 25

All Other Forms 7*
Engine Degreasers

Aerosol 35

Non-Aerosol 5
Eabric Protectants 60
Eloor Polishes and Waxes

Products for Flexible Flooring Materials 7*

Products for Non-Resilient Flooring 10*

Wood Flooring 90 *
Eloor Wax Strippers (non-aerosols) see (C)(6)
Eurniture Maintenance Products

Aerosols 17

All Other Forms (except solid or paste) 7
General Purpose Cleaners

Aerosols 10

Non-Aerosols 4
General Purpose Degreaser' s

Aerosols 50

Non-Aerosols 4
Glass Cleaners

Aerosols 12*

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




56 PROPOSED REGULATIONS
~Non-Aerosols 4 DEPARTMENT OF PUBLIC SAFETY
m"—i?‘fes 25 DIVISION OF BOILER SAFETY
Hair Sor avs 55 Statutory Authority: 29 Delaware Code,
Hair Styling Gels 6% Section 8210 (29 Del.C. § 8210)
Heavy Duty Hand Cleaner Soap 8
I nsecticides Notice
Crawling Bug (aerosol) 15
Crawling Bug (all other forms) 20 There is an open meeting scheduled by the Division of
Fleaand Tick 25* Boiler Safety, for comments on the proposed changes in the
Flying Bug (a€rosol) 2 division's Rules and Regulations. The general public is
Flying Bug (al other forms) 35 . invited to make comments and suggestions on these changes.
Foggers 45% Date: October 3, 2001
Lawn and Garden (non-aerosol) S Time: 10:00 am till 12:00 PM
Lawn and Garden (all other forms) 20 ; ) .
Wasp and Hornet 40 Location:  Public Safety Building
Laundry Prewash 303 Transportation Circle
Aerosols/Salids 22% Dover, DE 19901
All other forms 5* 2" Floor Conference Room
Laundry Starch Products 5*
Metal Polishes/Cleaners 30 A copy of the proposed Rules and Regulations is
Multi-Purpose L ubricant (exduding solid available by contacting the Division of Boiler Safety at the
_or semi-solid products 20 above address or by telephoning 302-744-2735. Contact
Nail Polish Remover 75

Non-Selective Terrestrial Herbicide (non-aerosol) 3

Oven Cleaners
Aerosols & Pump sprays
Liquids
Paint Removersand Strippers
Penetrants
Rubber and Vinyl Protectants
Aerosols
Non-Aerosols
Sealants and Caulking Compounds
Shaving Creams
Silicone-Based M ulti-Purpose L ubricants
(excluding solid or semi-solid products)
Spot Removers
Aerosols
Non-Aerosols
Tire Sealants and Inflators

Under coatings (aerosols)

Co
*

O 1O | %

=
o

[S2F = (7V)
*

|®
o

|-l> |I\) oo |I\)
(@} (e) [63]

* Limits and definition unchanged from EPA rule at
40CFR59 Subpart C, “National Volatile Organic Compound
Emission Standards for Consumer Products’, which remains

James B. Harlan, Director, for any further information at
302-744-2738.

1.0 Definitions

"TheAct": 29 Del C. §8210.

Accident: An unexpected event resulting from (a)
unknown causes, (b) carelessness, (€) unawareness, causing
injury, death or property damage.

Alteration: Any change in the item described on the
origind Manufacturers Data Report which affects the
pressure containing capability of the pressure retaining item.
Non-physical changes such as an increase in the maximum
alowable working pressure (internal or external) or design
temperature of a pressure retaining item shall be considered
an alteration. A reduction in minimum temperature such that
additional mechanical tests are required shall also be
considered an alteration.

ASME: American Society of Mechanical Engineers.

ANSI: American National Standards Institute.

AlA: Authorized Inspection Agency as defined in
NBIC.

in force.

Al: Authorized Inspector includes the Director, a
Deputy Inspector or Special Inspector holding a current
National Board Commission, with an "A" or "B"
endorsement, and a Delaware Certificate of Competency.

Antigue Boiler: Boilers manufactured prior to January
1, 1924, and used solely for display and demonstration

Urposes.
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APA: Administrative Procedures Act.
Automatically Fired Boiler: A boiler that cycles

Certificate of Inspection: A printed document, issued
by the Division of Boiler Safety, signifying the object has

automatically in response to a control system with no

met Code reguirements after receipt of a report from a

operator.
Boiler: A closed vessel inwhich water is heated, steam

National Board Commissioned or Owner/User |nspector,
stating the conditions of the object are satisfactory to issue a

iS generated, steam is superheated, or any combination

certificate. The inspector will issue a current decal bearing a

thereof, under pressure or vacuum for use externally to itself

date of inspection. The certificate becomes valid upon

by the direct application of heat from the combustion of

payment of the required inspection and/or certificate fees.

fuels, or from electricity or nuclear energy. The term
"boiler" shall include fired units for heating or vaporizing
liguids other than water, where these units are separate from
processing systems, and are complete within themselves.

* Power boiler: A vessel in which steam or other

vapor is generated at a pressure of more than
fifteen (15) PSIG.
High temperature water boiler: A water boiler
operating at a pressure exceeding
160 psi and/or temperatures in excess of 250
degrees F.
Heating boiler A steam boiler operating at
pressures not exceeding fifteen (15)
psi, or a hot water boiler operating at pressures
not exceeding 160 psi and/or temperatures not
exceeding 250 degrees F, which is supplied to
an externa heating system.
Hot Water Supply Boiler: A vessel used to
heat water for purposes other than
space heating, where the water is used external
to itself, at pressures not exceeding 160 psi,
and/or temperatures not exceeding 250 degrees
E. at or near the boiler outlet. ASME Stamping
would be ASME Section IV, H.
Pool Heater: An_ appliance designed for
heating non-potable  water stored  at
atmospheric pressure such as water in
swimming pools, spas, hot tubs, and similar
applications.
Water Heater: A closed vessel in which water
is heated by gas, ail, electric, or
some other fuel supply, and the water is used
externally to itself for potable water supply, or
used for potable water and space heating (as
outlined in Section 14 of these Rules and
Regulations), operating at pressures not
exceeding 160 psi and water temperatures not
in excess of 210 degrees F. ASME Stamping
would be ASME Section IV, HLW.

Certificate of Competency: A certificateissued by the
Division to an inspector after passing the Delaware test for
inservice inspections, and to an inspector holding a valid
National Board Commission for "Shop" inspections only.
See Delaware Commission.

Commission:

* Nationa Board Commission a certificate

issued by the National Board to an individual.

» Delaware  Commission a_Certificate of

Competency issued by the Division of Boiler
Safety to a National Board Commissioned
Inspector employed by the State of Delaware,
by an insurance company licensed to sell boiler
and machinery insurance in the State of
Delaware, or a recognized Delaware Owner/
User Agency.

Council: Refers to the members of the Governor's
"Council on Boiler Safety”". 29 Del.C. 88211

Decal: A three-part report filled out by inspector at
time of inspection. White copy is left at location, yellow
copy is submitted to Division of Boiler Safety, and pink copy
is_inspectors. This is notification the object has been
inspected.

Department: Department of Public Safety.

Division: Division of Boiler Safety.

Deputy Inspector: An inspector _employed by the
State of Delaware, Division of Boiler Safety.

Director: Director of the Division of Boiler Safety.

Existing I nstallations:

Any power or miniature boiler installed before January
1,1924.

* Any electrically heated pressure vessd
installed before August 8, 1953.

* Any steam heating, hot water supply or hot
water heating boiler installed before May 11,
1954.

* Any pressure vesse installed before June 30,

1974,

External_inspection: An inspection of the exterior
surfaces as defined in NBIC, when a boiler or pressure
vessel is connected for use.

External piping:

* Power boilers- any pipe or fitting connected

between the boiler and those limits defined in

ASME B31.1.

e Low pressure boilers and pressure vessels any
pipe or fitting connected between the boiler,
water heater, or pressure vessel and the first
circumferentia joint.
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E: Fahrenheit.
HLW: Part of ASME Code, Section 1V, dealing with

pressure, either internal or external. The pressure may be
obtained from an external source or by the application of

potable water heaters.
Inspector: A Deputy Inspector, Special Inspector, or an

heat from a direct or indirect source, or any combination
thereof.

Owner/User Inspector.
Internal_inspection: An inspection of the interior

Repair: The work necessary to restore pressure
retaining items to a safe and satisfactory condition such that

surfaces of a boiler or pressure vessel, as defined in the

the existing design requirements are met.

NBIC, with implementation of preparation and safety
procedures.
MTR: Materia Test Report.
MAWP: Maximum Allowable Working Pressure.
National Board: "The National Board of Boiler and

Secretary: The Secretary of the Department of Public

Safety.
Shop Review: A general survey and examination of a

boiler or pressure vessel manufacturing or repair firm's
facilities, methods and records. The examination is

Pressure Vessel Inspectors”.
National Board Commissioned Inspector: An

performed by a designee of the ASME, and/or the National
Board.

individual who holds a valid and current Nationa Board
Commission.
NBIC: National Board Inspection Code The manual

Special Inspector: A National Board Commissioned
Inspector, or an Al, employed by an insurance company
authorized to write boiler and pressure vessel insurance in

for boiler and pressure vessel inspectors, published by the

Delaware.

National Board of Boiler and Pressure Vessel Inspector, from
which copies may be obtained.

NDE: NonDestructive Examination.

Owner or_User: Any person, firm, or corporation

Standard Boiler or Pressure Vessel: A boiler or
pressure vessel which bears the stamp of the ASME and
which are registered with the NB. Such items shall bear the
ASME Code Symbol Stamp and the NB Registration

owning or operating any boiler, pressure vessel or nuclear

number.

installation within this state.
Owner/User Inspector:
* An Inspector employed by an OwnerUser

) Agency, asdescribed in the NBIC.
A Delaware Commissioned Inspector who has

been issued a Delaware Certificate of
Competency and works for a recognized
Owner/User in the State of Delaware.

Place of public assembly: Any establishment, building
or any portion thereof within this State intended and used for

occupation by persons while employed therein  for
compensation of any kind, and any commercia structure or
location to which the public has access. This shall include,
but not be limited to _apartment buildings, schools, day care
centers, nursing homes, hospitals, theaters, houses of
worship and sporting arenas.

psi: pounds per square inch

psig: pounds per square inch gauge.

Portable Boiler: An internally fired boiler primarily
intended for temporary location, and the construction and
usage of which is obvioudly portable.

Pressure Retaining Item (PRI1): Any boiler, pressure
vessel, piping, or material used for the containment of
pressure, either internal or external. The pressure may be
obtained from an external source, or by the application of
heat from adirect source, or any combination thereof.

Pressure Vessel: Containers for the containment of

Note: Cast iron heating boilers are exempted from
National Board Registration.
State Special Number: A Delaware Registration
Number assigned to a boiler or pressure vessel of
nonstandard design.

2.0 Scope
2.1 Any boiler or pressure vessel within the scope of

these rules and installed in a place of public assembly, shall
be subject to field inspection. Exempt boilers and Pressure
Vessels are listed in the Administrative Section of these
Rules and Regulations.

3.0 Codesand Standards:

3.1 The State of Delaware Division of Boiler Safety has
adopted the ASME Boiler and Pressure Vessel Codes for
construction and stamping, including CSD-1 for controls and
safety devices. Standards referenced by these rules are:
ASME Code Sections|, I1, Il (all Sections), IV, VIII (Div.1,
2 and 3), X, XI, CSD-1, B31.1 (for boiler external piping),
and Code Cases. Interpretations are not part of the ASME
and National Board Codes and will be handled on a case by
case basis,

3.2 The Nationa Board Inspection Code has been
adopted for repairs and alterations.

3.3 All Standards listed above refer to the latest
accepted edition and addenda.
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4.0 Administration
4.1 Duties of Inspectors and Insurance Companies.
4.1.1 Inspectors shall:
4.1.1.1 Submit completed boiler or pressure

due investigation for willful falsification of any matter or
statement contained in his application, or in a report of any
inspection made by him/her, and for any other finding of
improper conduct. Written notice of any such suspension or

vessel reports to the division within 30 days of inspection.

revocation as required by 29 Del C. 8 1031(c), shall be given

First time inspections shall be submitted on the National

by the Director to the inspector and his employer. An

Board Form NB-7 or the Delaware First Inspection Report

inspector whose certificate of competency or commission

(Sample Form Exhibit 5). Electronic reporting does not

has been suspended or revoked shall be given ten days to

require submission of hard copies.
4.1.1.2 Report immediately to the Director the

appeal the decision to the Secretary of Public Safety. The
notice of any proceedings shall conform to 29 Del. C. §

name of the owner or user who is operating any boiler or

10122.

pressure vessel (a) without a valid certificate of inspection,
or, (b) in an unsafe condition.
4.1.1.3 Report to the Director all accidents

4.6.2 Appeal from decision of |nspectors
4.6.2.1 |If the owner or user of any boiler,
pressure vessel or nuclear installation disagrees with the

involving boilers and pressure vessels when informed of

Inspector, as to the necessity for shutting it down for making

such accidents by the owner/user.
4.1.2 1t shall be the duty of the insurance company

repairs or alterations to it, or taking any other measures for
safety that may be requested by the Inspector, the owner or

to notify the Division of installations on which insurance is

user may appeal the decision of the Inspector to the Director

accepted, refused, cancelled, or suspended. Such reports
shall give detailed account of any unsafe conditions and shall

within an acceptable time limit as determined by the Director
according to the severity of the violation. The owner/user

be submitted within 30 days of such insurance acceptance or

will be notified of the time limit for appeal in the notice of

refusal.
4.2 Shop Inspections.
421 The shop inspections required by any

violation. In case of a disagreement with the Director, an
appea may be filed with the Secretary, who will review the
decision and may order another inspection, as the Secretary

applicable section of the ASME Boiler & Pressure Vessel
Code shall be made by an Inspector who holds a valid
commission issued by the National Board of Boiler &
Pressure Vessel Inspectors, and having a valid "A" or "B"

may deem necessary to decide the i ssue.
4.7 Accident
4.7.1 The owner or user shall notify the Division of
Boiler Safety when an accident occurs that renders a boiler

endorsement. A Certificate of Competency card, issued by

or_pressure vessel inoperative. In the case of a serious

the Division of Boiler Safety, is required for all inspectors.

accident, asin apersonal injury or an explosion, notice shall

An Al inspecting nuclear components requires the "N"

be given immediately by telephone. No boiler, pressure

endorsement.
4.3 Shop Reviews.
43.1 ASME and National Board Shop reviews

vessel, or parts thereof involved in the accident, shall be
removed or disturbed before an investigation can be
conducted, except for the purpose of conserving human life

shall be conducted by an ASME representative, a National

and limiting consequential damage.

Board representative, or the Division of Boiler Safety.
4.4 Examining Board:

4.4.1 The Council on Boiler Safety shall act as the
"Examining Board" as required by the National Board for
the purpose of administering the National Board test for the
certification of competency. With the Council on Boiler
Safety member's approval, the Director may appoint
dternates for the National Board examination.

4.5 Conflict of interest:

45.1 An Inspector shall not engage in the sale of
any services, article or device relating to boilers, pressure
vessels, or their appurtenances.

4.6 Appeds.

4.6.1 The Director of Boiler Safety may suspend or

revoke a Certificate of Competency or a Commission, after

5.0 Manufacturers
5.1 Construction Standards
5.1.1 Boilers, pressure vessels, nuclear components
and component parts to be installed for use in the State of
Delaware, shall be designed, fabricated, inspected, stamped
and installed in accordance with current applicable Sections
of the ASME Boiler and Pressure Vessel Code, and these
Rules and Regulations.
5.2 Stamping
521 Boilers, pressure vessels and nuclear
components shall be stamped with the applicable ASME
Code stamping and a National Board number or a Delaware
Special number, or the ASME Code Symbol and the word
("USER"), and if electrically heated a nationally recognized
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testing agency. such as, but not limited to the Underwriters
Laboratory. Note: Cast Iron boilers do not require National

6.6.1 All Boiler & Pressure Vessel installations
shall have adeguate clearance around the object so that

Board Registration.
5.2.2 The required stamping shall be visible for

inspections can be made, and service technicians may work
safely. Adequate clearance shall be 30 inches minimum for

inspection and not permanently covered.

boilers, and as specified by the manufacturer for pressure

5.3 State Special: vessels. If adequate clearance is not available, a variance
531 If a boiler, pressure vessel or nuclear must be obtained from the Director of the Division of Boiler

component is of special design and can not be built to the

Safety.

ASME Code, and have the ASME Code Symbol, and
National Board or USER stampings, a permit for a State
Special must be applied for in writing by the Delaware user.
Blueprints, design data, calculations and specifications shall

6.7 Power Boilers
6.7.1 New Installations
6.7.1.1 L adders and runways. Steel runway or
platform, at least twentyfour (24") inches wide, and provided

be prepared by a Registered Professional Engineer,

with standard handrails and toe boards on either side, with at

knowl edgeable in the appropriate Code of Construction, and

least 7* 6" head room, shall be installed across the tops of

submitted to the Division of Boiler Safety prior to

adjacent boilers, or at some other convenient level, for the

construction.

6.0 Installation

6.1 A new boiler or pressure vessel installation,
including a reinstalled or secondhand boiler or pressure
vessel, shall beinstalled in accordance with:

6.1.1 The ASME Code.
6.1.2 Delaware Rules and Regulations.
6.1.3 ASME CSD1
6.1.3.1 Part CF of CSD-1 shall be met when
the installing contractor submits an operationa test form
CSD-1 Appendix C or a form containing the same
information. (Exhibits1 & 2)
6.1.3.2 Part CM The preventive maintenance
schedule will be determined by the owner or user.
6.1.4 TheNBIC.

6.2 If a condition is not covered by these regulations,
the applicable provisions of the ASME Code or NBIC
govern.

6.3 External piping shall be made of materials accepted
by the ASME Code.

6.4 1t shall be the duty of the insurance company to
notify the Division of installations on which insurance is
accepted, refused, canceled, or suspended. Such reports
shall give a detailed account of any unsafe conditions, and
shall be submitted within 30 days of such insurance
acceptance or refusal.

6.5 Installation Registration

6.5.1 The installation of any boiler or pressure
vessel within the scope of theserules, and installed in a place
of public assembly, shall be registered with the Division by
the installer before the operation of the boiler or pressure
vessel. (Exhibit 4) The boiler may be operationally tested
prior to obtaining a certificate.

6.6 Clearances

purpose of affording safe access to the boilers. All runways
shall have at least two (2) means of exit, each exit to be
remotely located from the other and connected to a
permanent stairway or_inclined ladder leading to the floor
level.

6.7.1.2 Exit from boiler rooms all boiler
rooms exceeding five hundred (500) square feet of floor area
and containing one or more boilers having a fuel burning
capacity of 1,000,000 BTU's shall have at least two (2)
means of exit, one of which shall lead outside.

6.7.1.3 Explosion doors if used and if located
in the setting walls, within seven (7) feet of the firing floor or
operating platform, shall be provided with substantia
deflectors to divert the blast.

6.8 When a standard boiler, pressure vessel, or nuclear
component located within this jurisdiction is to be moved
outside the jurisdiction for repair, alteration, or modification,
it shall be documented on the appropriated "R" form. Copies
of al "R" forms shall be forwarded to the Division. Routine
Repairs are not required to be filed with the division.

6.9 Theinstallation or operation of nonstandard boilers,
pressure vessels, or nhuclear components in this jurisdiction
without prior permission from the Director is prohibited.

6.10 Steam Boiler Blow Down Tanks and Receivers

6.10.1 Blowoff piping from a power boiler shall
not discharge directly into a sewer or interconnected system.
A blowoff tank shall be used where conditions do not
provide adequate and safe open discharge and shall be
placed between the boiler and the sewer or other such
system.

6.10.2 Pressure or unvented blowdown tanks:

6.10.2.1 A blowdown tank subject to possible
maximum steam boiler pressure shall be constructed for the
boiler pressure and stamped in accordance with the ASME
Code.
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6.10.3 Atmospheric or vented blowdown tanks:
6.10.3.1 The outlet from the blowdown tank
shall be not less than twice the area of the boiler blowdown

hydrostatic pressure test by uncovering al riveted joints.
7.1.3 The owner/user and the Al shall agree what

further NDE will be required to verify the integrity of the

pipe, and made to extend internally to within six inches of

vessel.

the bottom of the tank.
6.10.3.2 A vent pipe at least twice the diameter

7.1.4 When a nonstandard boiler, pressure vessel,
or nuclear component is removed from this jurisdiction for

of the inlet shall lead to the outside atmosphere. Vents shall

reason other than repair or ateration, it shall not be brought

be as direct as possible to the outside atmosphere and

back and installed within this State.

discharge at apoint not less than seven feet above grade. No
valve, water pocket, or other obstruction shall bein thisline.

7.1.5 Maximum Allowable Working Pressure for
Non-standard Pressure Vessels.

6.11 Construction of blowdown tanks
6.11.1 The minimum metal thickness of blowdown

7.1.5.1 Interna Pressure. The maximum
alowable working pressure on the shell of a nonstandard

tanks, whether of the pressure or atmospheric type, shall be

pressure vessel is determined by:

not less than fivesixteenths inch.
6.11.2 All blow down tanks, whether of the closed

71511 The strength of the weakest
course computed from the thickness of the plate.

or vented type, shall have approved openings for cleaning
and inspection, and shall be capable of a maximum discharge
of 150 degrees Fahrenheit at five (5) PSIG.
6.12 Centrifugal type separators.
6.12.1 Centrifugal type separators shall be built

7.1.5.1.2 Thetensile strength of the plate.

71513 The efficiency of the
longitudinal joint.

71514 The inside diameter of the

course.

and stamped in accordance with the ASME Code.
6.12.2 Separators may be used when a safe point of

7.1.5.1.5 The factor of safety set by these

rules.

discharge is available and the pressure and temperature
conditions at the point of discharge need not be considered.

6.12.3 Separators may be used as an auxiliary to a
blowdown tank but may not be used in lieu of a conventional
blowdown tank in those installations requiring a blowdown
tank.

7.0 Nonstandard Boilers or Pressure Vessels

7.1 Nonstandard high-pressure boilers, which were
installed in the State of Delaware prior to January 1, 1924,
shall be subject to the rules of the ASME Boiler Code for
calculations and installation. Nonstandard pressure vessels
installed prior to June 30, 1974, shall be calculated and
installed in accordance with ASME Code Section V111, and
the following rules:

7.1.1 Factors of Safety. The minimum factor of
safety may not be less than 4 for existing installations. The
factor of safety may be increased when it is considered
necessary by the inspector to insure the operation of the
vessel within safe limits. The condition of the vessel and the
particular _service to which it is subject shall be the
determining factors.

7.1.2 Any boilers or pressure vessels over 30 years
old; the factor of safety shall be increased by not less than
fivetenths; provided however that after a thorough internal
and external yearly inspection the pressure alowed may be
continued at its present factor of safety. The owner or user
of such boiler or pressure vessel shall prepare the boiler for

maximum allowable
working pressure, psig = TSt+E
RFES

Where:
TS = Ultimatetensile strength of shell
plate, PSI. When thetensile of shell
plate is not known, it shall be taken as
55,000 PSI for temperatures not
exceeding 700 F.

Minimum thickness of shell plate of

weakest course, inches.

|—+
1

E = Efficiency of longitudinal joint
depending upon construction. Usethe
following values: for riveted jointsthe
calculated riveted efficiency; and for
fusionwelded and brazed joints:

Percent
Single L ap Weld 40
Double L ap Weld 60
Single Butt Weld 60
Double Butt Weld 75
Forge Weld 70
Brazed Steel 80
R = Insideradius of weakest course of

shell, inches, provided the thickness
does not exceed 10 percent of the
radius. If thethicknessisover 10
percent of the radius, the outer radius
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shall be used.
ES = Factor of safety allowed by these
rules.
7.15.2 Externa Pressure: The maximum

working pressure for cylindrical  nonstandard pressure

unless the Inspector requires an internal inspection. The

Inspector, due to operating conditions, may require
additional inspections.
8.2.3 All pressure vessels shadl be given a

certificate of inspection every four years. This inspection

vessels subjected to external or collapsing pressure shall be
determined by the rules in the appropriate ASME Code

may be an external inspection, unless the Inspector requires
an_internal _inspection. The Inspector, due to operating

Section VIII, Div. I, 2,0r 3
7.1.6 A State Specia number may beassigned to a
boiler or pressure vessel of nonstandard design. All designs
and specifications must be submitted to the Division for
approval and must include:
7.1.6.1 Drawings and calculations certified by

conditions such as corrosive conditions or lethal service,
may reguire additional inspections.
8.3 Certificate Inspections
8.3.1 Certificate inspections will be allowed a
grace period of one month beyond the norma inspection
date, with extensions to the above, granted only by the

a mechanical engineer from the original manufacturer, or a

Director. A current Certificate of Inspection must have a

Delaware registered professional engineer.
7.1.6.2 Material test reports certified by the

decal attached by the Inspector using the decals provided by
the Division. Violation of this paragraph will subject the

original manufacturer or a material testing laboratory.
7.1.6.3 Report of a pressure test certified by
the owner and a Delaware commissioned | nspector.
7164 Report of an interna & external

owner/user to the penalty, as provided in 29 Del.C. 88210
8.3.2 If, a the discretion of the Inspector, a

hydrostatic test or any other test is deemed necessary, it shall

be made by the owner or user of the boiler or pressure vessel.

inspection by a Delaware commissioned | nspector.
7165 Establish that welding meets the

8.3.3 Sufficient covering of the boiler or pressure
vessel shall be removed to satisfy the Inspector that he may

requirements of the ASME code.
7.1.6.6 If any of the above documentation has

determine the conditions of the boiler or pressure vessd. If
the covering cannot be removed at that time, the inspector

been lost, it will be necessary to fulfill the basic
requirements by some other means acceptable to the

may_order the operation of the boiler or pressure vessel
stopped until such time as the covering can be removed and

Director.

8.0 Inspections
8.1 Access for inspection.

8.1.1 The Secretary, Director, Deputy Inspector,
Special Ispectors, or members of the Council on Boiler
Safety, shall have full access during reasonable hours to any
premises in the State, where a boiler, pressure vessel or
nuclear component within the scope of these Rules and
Requlationsis being constructed, installed, connected for use
or _operated, to ascertain compliance with these Rules and
Regulations. Immediate access must be provided upon event
of an accident.

8.2 Inspection Requirements

8.2.1 High-pressure boilers, miniature boilers and
high-pressure high temperature water boilers shall receive a
certificate of inspection annualy. They shall also be
inspected internally annually. The external (in service)
inspection should be done within six months of the internal
inspection.

8.2.2 Low-pressure steam heating boilers, hot
water heating boilers, hot water supply boilers, and lined
water heaters, shall be given a certificate of inspection
biennialy. This inspection may be an external inspection,

proper examinations made.

8.3.4 Installing contractor may perform operational
tests on boilers prior to obtaining an operating certificate.
Thisisfor operational testing only.

8.4 Alternate Internal Inspection Requirements

8.4.1 High-pressure boiler internal inspection may
be extended to 24 months; and 48 months for waste heat
boilers, if the following requirements are met:

8.4.1.1 Continuous water treating under the
genera supervision of a trained person with experience in
water treatment for the purpose of controlling and limiting
corrosion and deposits.

8.4.1.2 Record keeping available for review

showing:
8.4.1.2.1 Thedate and time boiler is out of

service and the reason therefore.

8.4.1.2.2 Daily analysis of water samples

that will adeguately show the condition of such water and
any elements or characteristics which are capable of

producing corrosion or other deterioration of the boiler or its
parts.

8.4.1.3 Annual external inspections performed
by an Inspector with review of recordsin 8.4.1.1 and 8.4.1.2
above.
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8.4.1.4 Applicable NDE, if required by the

submitted electronically, no decals or hard copies of report

Inspector. Records are to be maintained at least six (6) years.

have to be submitted to the Division.

In order to qualify for such an extension, awritten request to
the Director must be made. This extension, when granted, is

9.14 In the event of a violation or unsafe
condition, the Inspector will affix to the Certificate a red

good until revoked.
8.4.2 The Director upon written requests may grant

"fail" sticker. He will note on his Inspector's request, a
written explanation and will attach a signed decal marked

other extensions from the owner user with approval of the

"fail", and return the inspection request to the Division. No

AlA.
8.5 Condemned boiler or pressure vessel
8.5.1 Thisisavessd that is declared unsafe by an
Inspector, due to an irreversible defect, and removed from

decal or hard copy of report isrequired if report is submitted
electronically.

9.2 Certificates for boilers, pressure vessels or nuclear
installations

service. It shall be stamped as follows:
85.1.1 XXXDELXXX - adjacent to original

9.2.1 Every Inspector inspecting boilers, pressure
vessels or nuclear installations in the State of Delaware shall

stamping
8.6 The inspections required by this Section shall be

file with the Director the applicable inspection report within
thirty (30) days, after the date of inspection.

made by the Director, by a Deputy Inspector, an Owner/User
inspector, or by a Special Inspector.
8.6.1 If an owner or user of equipment, specified

9.3 Certificate withdrawn, withheld, or revoked.
9.3.1 If an Inspector finds that the boiler, pressure
vessel or nuclear installation is not in safe working

by this Section, obtains an insurance policy on such

condition, or is not provided with the necessary safety

equipment from an insurance company licensed by the

appurtenances, or if the appurtenances are improperly

Delaware Insurance Commissioner's Office to insure boilers

arranged, he shall immediately notify the owner or user, and

and pressure vessels, the Special Inspector employed by that

the person in charge of the boiler, of the codeviolations. He

insurance company shall conduct the inspection required by

shall report the same to the Director, who shall place or

this Section.
8.6.2 An Inspector employed by an OwnerUser

cause to be placed on it an official State seal to prevent use
of said boiler, pressure vessel or nuclear installation and its

may conduct the inspections on pressure vessels owned by

appurtenances, until it is put in condition to insure safety of

that company in lieu of a State or Insurance Company

operation. The owner and/or user shall not operate it or

I nspector.

9.0 Certificate of Inspection
9.1 Issuance of Certificate
9.1.1 If upon making the required inspection, the
Inspector finds the boiler, pressure vessel or nuclear

permit it to be operated, until such Certificate has been
granted or restored.

10.0 Safety and Relief Valves and Ruptur e disks.
10.1 Instalation of pressure relief valves, safety valves

and rupture disks shall be in accordance with the NBIC and

installation to be in a safe working order, including all

the appropriate Section of the ASME Code. A hot water

necessary safety devices shall submit a report to the Division

supply boiler, including lined water heaters stamped HLW

of Boiler Safety. The Division of Boiler Safety, either

shall have a pressure temperature relief valve marked 210 F.

electronically or upon receipt of the inspection report (hard
copy) from said Inspector, and the fee mentioned hereafter

10.2 When any of the safety/relief valves require
repairs or adjustments, these adjustments must be made by

paid, shall issue a Certificate of Inspection. The certificate

the manufacturer or an appropriate "VR" stamp repair

shall be posted on or near the object.
9.1.2 At the time of the first inspection, the

company, and tested either before reinstallation or
immediately upon placing the boiler, pressure vessel or

Inspector shall leave a decal at the site. The second part of

nuclear installation in service.

the decal is to be affixed to the lower right hand corner of
report, and sent to the Division.
9.1.3 On subsegquent inspections, the Inspector will

10.3 No person shall load or adjust safety/relief valves
in any matter to maintain a working pressure in_excess of
that stated on the certificate of inspection.

attach the decal to the Certificate of Inspection, and likewise
affix the second portion of the decal to the lower right hand

10.4 The owner/user shall assure that the safety valve(s)
isfunctional at all times.

corner _of the inspectors request form. Any corrections or
changes to this inspector's request form will be circled and

10.5 All low-pressure boiler safety and relief valves
shall be tested by hand or bench tested at the time of

changes noted and returned to the Division. If reports are

inspection.
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10.6 All high pressure boiler safety valves shall be hand

discharge.

tested or bench tested for set pressure and blowdown at the
time of inspection or within the maximum allowable

11124 A visua examination for any
evidence of corrosion or leakage to include the boiler piping

inspection interval provided by these regulations. In lieu of

up to thefirst valve.

bench testing, the hydraulic lift system is acceptable. All
high-pressure boiler safety valves for pressures over 400

11.1.2.5 Thickness readings shall be taken at
the time of the first inspection, and every two years

PSIG shall be overhauled every five(5) vears.
10.7 All pressure vessel relief valves shall be hand
tested or bench tested for set pressure at the time of

thereafter to determine the amount of corrosion of metal.
11.1.2.6 Any other requirements specified in
the Division regulations.

inspection or within the adlowable inspection interval
permitted by these regulations. In lieu of bench testing, the

11.1.3 Approval for operation of an antigue boiler
will be granted upon successful completion of the above

hydraulic lift system is acceptable. The frequency may be
extended when supported by performance records of the

inspection requirements and payment of the fee required. A
Certificate will be issued and shall be valid for a period not

individual user. For liguids or gasses, which are hazardous
or costly and inservice testing is impractical, bench testing/

to exceed 12 months. A fee of $15.00 shall be charged for
inspections and a fee of $15.00 shall be charged for the

replacement freqguency shall beleft to the owner/user.
10.8 Bench testing is only acceptable if the bench

certificate. A current operating certificate shall be posted
while in operation.

testing apparatus can deliver proper pressure and volume.
Sufficient volume should be enough to lift the pressure relief

11.1.4 Alternate approval may be given to operate
an antigue boiler having a valid certificate from another

valve fully open.
10.9 Pressure vessel relief valves on installations must

State, whose requirements have been determined by the
Division to meet or exceed these requirements.

be overhauled or replaced every four (4) years wherethereis
documented corrosion, deterioration of valve parts, product

11.1.5 Regquest for approval must be submitted 30
days before operation.

build up, or the possibility of plugging in the inlet or outlet,
or sticking of thedisc to the seat.

11.0 Antique Bailers
11.1  Antigue boilers include any closed vessel

manufactured prior to January 1, 1924, and used solely for

12.0 Repairsor Alterations by Fusion Welding
12.1 Repairs and alterations to boilers and pressure

vessel shall comply with:
12.1.1 The origina construction standard, or later
editions of the construction standard,

display and demonstration purposes, in which water is
heated or steam is generated by the direct application of heat

12.1.2 The latest accepted edition of the National
Board Inspection Code, and

from the combustion of fuels.
11.1.1 An Al shall inspect antigue boilers and
remaining material thicknesswill be determined by a method

12.1.3 These Rules & Regulations.
12.2 All repairs or alterations to boilers, pressure
vessels or piping within jurisdictional __limits, _shall be

acceptable to the Al. The MAWP based on these Rules and

approved by a Delaware commissioned Al and performed

Regulations, as determined by a Registered Professional

under his guidance.

Engineer knowledgeable in power boiler fabrication, shall be
submitted to the Director for his review and acceptance.
11.1.2 All antique boilers shall be inspected

12.3 The organization making the repair or alteration
shall possess a valid National Board Repair Certificate of
Authorization

annually by an Al and shall include the following:
11.1.2.1 A hydrostatic test at 1 1/4 times the

12.3.1 National Board Repair Certificate of
Authorization is required for any repair work performed in

MAWP
11.1.2.2 ASME approved fusible plug
installed and in good condition. Fusible plug shal be

or out of the manufacturer's premises.
12.3.2 Design changes shall be certified by an
organization having an approved Q.C. Program, which

removed annually to check condition. .
11.1.2.3 A safety valve meeting current ASME

includes control of drawings, design calculations and
specifications. These controls shall meet or exceed ASME

and National Board requirements set at or below the MAWP,

requirements.

with required relieving capacity, and tested, as required by
these regulations. The seadls on the valve shal be intact.

12.3.3 The work shall be within the scope of their
Q.C. program.

Oulet of safety valve shall be piped to a safe point of

12.4 An R1 "Record of Welded Repair" shall be filed
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with the Division of Boiler Safety with the Delaware 99 HP up to 200 HP $35.00
jurisdiction number clearly identified. Over 200 HP._on an hourly

12.5 An R2 "Report of Alteration" with a copy of the basis with a minimum of $50.00
manufacturer's data report shall be filed with the Division, 13.3.1.2 External Inspection $15.00

with the Delaware jurisdiction number clearly identified.
12.6 Repairs of aroutine nature as defined by the NBIC

13.3.2 Heating Boilers and Hot Water Supply
Boilers:

need not have a "Report of Welded Repair” submitted to the
Director, but this repair documentation must be retained by
the owner/user as long as the object remains in service.
"Routine Repair" shall be entered in "Remarks" section of
the R-1 Form.
12.7 L ap Seam Cracks
12.7.1 The shell or drum of a boiler or pressure

13.3.2.1 Without a manhole $15.00
13.3.2.2 With amanhole $25.00
13.3.3 Water heater $10.00

13.3.4 Pressure Vessels
13.3.4.1 The required inspection fee shall be

based on the crosssectiona area in square feet obtained by
multiplying the square of the external diameter of the vessel

vessel in which a lap seam crack is discovered along a

in feet by .7854. For rectangular vessels, the product of the

longitudinal riveted joint shall be immediately condemned

two greatest external dimensions in feet i.e., length by either

and permanently removed from service. Repairs of thistype

width or depth, whichever is greater. For jacketed vessels,

defect are prohibited.
12.8 Riveted Patches
12.8.1 In applying riveted patches, the design of

the product of the greatest external diameter in feet or width
of outside shell and the greatest length or depth in feet of the
outside shell.

the patch and method of installation shall be in accordance
with the NBIC, 1973 edition.
12.9 Repair, modification or replacement of nuclear

Fifty (50) square feet or less $10.00
Each additional 100 sguare feet or fraction
thereof in excess of 50 square feet $20.00

components
12.9.1 Repair, modification or replacement of

13.3.4.2 A group of pressure vessels such as
rolls of a paper machine or a dryer operating as a single

nuclear components shall be made only by an organization

machine or unit shall be considered as one pressure vessel

which holds a valid Certificate of Authorization for use of

and the inspection fee shall be based on the actual hourly

the National Board nuclear "NR" symbol stamp. Repair,

inspection time.

modification or replacement of ASME stamped "NV"
pressure relief valves shall be made only by an organization
which holds valid National Board Certificates of

13.3.5 Hydrostatic tests
13.3.5.1 When it is necessary to make a
special trip to witness the application of a hydrostatic test,

Authorization for use of the"NR" and "VR" symbol stamps.

the fee for such service shall be based on the actual hourly

12.10 Restamping of Boilers and Pressure Vessels shall

inspection time including travel. The entire expense of

be in accordance with the NBIC.

13.0 Fees
13.1 Inspection and certificate of inspection fees:

13.1.1 The owner and/or user of a boiler, pressure
vessel or nuclear installation required to be inspected under
these Rules & Regulations shall pay the required fees.

13.1.2 All checks should be made payable to the
Division of Boiler Safety and sent directly to the office by
the owner and/or user.

13.2 Certificate of I nspection Fees:

13.2.1 Boiler and pressure vessel certificate fees are
$7.50 annually.

13.3 Inspection Fees:

13.3.1 Power Boilers & High Pressure/High
Temperature Hot Water Boilers:

13.3.1.1 Internal inspection under 5 HP$15.00
5 HP up to 99 HP $25.00

applying the hydrostatic test shall be borne by the owner
and/or user.
13.3.6 Nuclear Installations
13.3.6.1 The inspection fee is based on actua
hourly inspection time at an hourly or daily rate determined
by the Director of the Division of Boiler Safety, dependent
on the type of qualified personnel necessary to perform the
required safety inspections.
13.3.7 Shop Reviews
13.3.7.1 A fee of $1500 per review, requires a
team leader and if available, team member to be present. A
fee of $800 per review, if only National Board authorization
to repair or alter ASME stamped boilers and pressure vessels
is requested.
13.4 Miscellaneous Fees.
13.4.1 Inspectors Commission Fees
13.4.1.1 National Board Examination
$75.00, for Delaware resident; $150, non-
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Delaware resident.
13.4.1.2 Examination for a Delaware | nspector

space heating, with input ratings in excess of 75,000 BTU
per_hour, but not more than 200,000 BTU per hour, shall be

Commission $50

13.4.1.3 Biennial (2 vyr.) Commission

constructed and installed in accordance with the American
National Standard for Gas Water Heaters, Volume [11, ANSI

Credential card renewal $25
13.4.1.4 Replacement of lost or destroyed

Z21.10.3, current edition and addenda, as well as applicable
Federal, State and local laws and regulations.

Commission $20
13.4.2 Permit for State Special
13.4.2.1 Boiler or Pressure Vessel $500

14.4 Limitations
14.4.1 All units covered by this Section shall not be
connected to any existing nonpotable water heating system.

minimum
13.4.2.2 Nuclear installation $2000 minimum

14.4.2 No more than one (1) unit covered by this
Section shall be connected to acirculating system.

14.0 GasWater Heaters Suitable For Potable Water And
Space Heating
14.1 Units Covered
14.1.1 Gas water heaters, which are suitable for
potable water and space heating, shall be covered by this
Section provided the water heater does not exceed any of the
following limitations:
14.1.1.1 Maximum heat input of 200,000 BTU
per hour or 58,600 waitts;
14.1.1.2 Maximum water temperature limit of
210 degrees Fahrenheit (99 degrees Celsius); or
14.1.1.3 Nomina water containing capacity of
120 gallons (454.2 L).
14.1.2 This Section shall cover the water heater,
heat exchanger, coil or any other device connected directly

14.4.3 This Section shall not apply to closed loop

systems.

14.5 Inspection
14.5.1 Exemption from field inspection of units

covered by this Section shall be governed by 29 Del.C.
8210.

1452 These exempt water beaters shall be
equipped with ASME Code approved pressure/temperature
relief valves.

14.6 Qil fired combination service water heating or
space-heating equipment shall meet the requirements of the
ASHRAE/IES 90.1, current edition and addenda.

15.0 Variances
15.1 The Director of the Division of Boiler Safety shall
have the authority to grant a variance, on a case by case

or indirectly to the water heater and used to supply potable

basis, to those rules and regulations that pertain to the

hot water and space heating.
14.2 Gas Water Heaters Suitable for Potable Water and

installation of new boilers to replace existing boilers. The
variance shall be in writing describing all pertinent

Space Heating with Input Ratings of 75,000 BTU per Hour

information regarding the variance requested and the reason

or less

14.2.1 In addition to the requirements in
Subsection A of this Section, gas water heaters suitable for
potable water and space heating with input ratings of 75,000
BTU per hour or less shall also be constructed and installed
in accordance with the American National Standard for Gas
Water Heaters, Volume 1, ANSI 721.10.1, current edition
and addenda, including, but not limited to Z21.10.la, current
edition and adenda, as well as all applicable Federal, State
and local laws and regulations. Water heaters covered by
this Section are not required to be constructed to the
standards set forth in Section IV, ASME Boiler and Pressure
Vessel Code, except to the extent required by ANSI
Z21.10.1, current edition and addenda.

14.3 Gas Water Heaters Suitable for Potable Water and
Space Heating with Input Ratings in excess of 75,000 BTU
per Hour but with a Maximum of 200,000 BTU per Hour

14.3.1 In addition to the requirements of 14.1 of
this Section, gas water heaters suitable for potable water and

for the request.

16.0 Complaints
16.1 When the division receives acomplaint a boiler or

pressure vessel is being operated in an unsafe condition or
does not meet codes, an investigation shall be conducted by
either a State Deputy Boiler Inspector, or by the inspector
employed by the insurance company carrying boiler
machinery insurance on the object. A report will be
submitted to the Director of Boiler Safety, and appropriate
action will be taken depending on the conditions found.

17.0 Severability

17.1 If any part of these Rules and Regulations are held
invalid, unconstitutional, or otherwise contrary to law, then it
shall be severable and the remaining portions hereof shall
remain and continuein full force and effect.

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




PROPOSED REGULATIONS

595

DEPARTMENT OF

TRANSPORTATION

DIVISION OF PLANNING AND PoLIcY
Statutory Authority: 17 Delaware Code,
Section 190, et seg. (17 Del.C. 190, et seq.)

State Scenic and Historic Highways Program
Background

The Delaware Department of Transportation through its
Division of Planning and Policy is seeking to develop a State
Scenic and Historic Highways Program and has completed a
draft Program Guide.

The Federa Highway Administration has a national
scenic byways program and Delaware is one of the few
states that does not have a companion state level program.
During the 2000 legislative session, the General Assembly
passed Senate Bill 320 authorizing the Department to
develop the State Scenic and Historic Highways Program.
The Department will use this program to support county and
local government and other agencies and organizations
wishing to protect the scenic, historic, natural, and/or
archeological resources of statewide or national significance
to the extent that a person traveling along the roadway can
experience them. This objective will be met through the
development of corridor plans that outline the development
regulations and transportation program changes needed to
preserve the features of aparticular roadway.

The draft Program Guide establishes the Program and
itsguidelines. It provides an understanding of thevision for
Delaware’'s Scenic and Historic Highway Program, and an
overview of the designation process, including how you can
nominate a roadway. It also provides information on
identifying intrinsic qualities (scenic, historic, natural,
cultural, recreational, and archeological), preparing corridor
plans, and seeking sources of support in implementing these
plans.

Public Comment Period

As part of the public comment period, the Department is
holding three public hearings at the following locations and
on the following dates:

Sussex County:

Monday, September 17, 2001

DelDOT South District Office in Georgetown.

The South District Office is|ocated on Route 113.
Kent County:

Tuesday, September 18, 2001

Administration Building in Dover.

The DelDOT Administration Building is located on

Route 13, across the street from the Blue Hen
Corporate Center. If traveling by Route 1, take Exit
95 and bear right off of the exit ramp, the building
will be on your left.
New Castle County:
Thursday, September 20, 2001
DelDOT North District Office in Bear.
The DelDOT North District Officeislocated
on Route 7.

At each of the public hearings Department staff will be
available between 4:00 p.m. and 7:00 p.m. to provide
information on the Program and draft Program Guide and
answer questions. At 6 p.m. Department staff will provide a
presentation, that includes an overview of the Program and
Program Guide, followed by an opportunity for the public to
offer comments and ask questions. IN addition, the
Department will be accepting comments on the draft Scenic
and Historic Highways Program through September 30,
2001. Comments, as well as any questions or requests for
additional information should be directed to:

Joseph Cantalupo, Assistant Director

Division of Planning and Policy

The Delaware Department of Transportation

PO Box 778

Dover, DE 19903

(302) 760-2121 (telephone), (302) 739-2251 (fax)

Program Guide

Delawar e Scenic & Historic Highways
Introduction

Delaware is rich in scenic, historic and cultura
resources. The first state to ratify the U.S. Constitution,
Delaware's landscapes and communities tell stories from
battles between warring colonial powers, to the rise of a
mercantile economy among the mills of the Brandywine
River, to the continuing importance of agriculture to the
state, to the evolution of American recreational pastimes
along the state's beckoning beaches.

These diverse resources and their stories are accessible
to travelers and residents along road corridors that deserve
special consideration of their unique features and special role
in the highway system. To recognize Delaware's specia
road corridors, the General Assembly in 2000 created a
Scenic and Historic Highway Program (17 Del.C. c. 1 8§101).

This program guide provides an understanding of the
vision for Delaware's Scenic and Historic Highway Program,
and an overview of the designation process, including how
you can nominate a roadway. It also provides information
on identifying intrinsic qualities (scenic, historic, natural,
cultural, recreational, and archeological), preparing corridor
plans and seeking sources of support in implementing these

plans.
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What isa Scenic and Historic Highway?
A Scenic and Historic Highway is a transportation route

Program. Senate Bill 320 required that the program be
developed under the guidance of the State Scenic and

which is adjacent to or travels through an area that has

Historic Highways Advisory Board and it required that the

particular _intrinsic _scenic, historic, natural, cultural,

Board be comprised of awide range of interests. Members

recreational or archeological qualities. It is a road corridor

of the Board include representatives of county government,

that offers an alternative travel route to our major highways,

other state agencies, the outdoor advertising industry, the

while telling a story about Delaware's heritage, recreational

rea estate industry and various environmental and historic

activities or beauty. It isaroute that is managed in order to

preservation advocacy groups.

protect its special intrinsic qualities and to encourage
appreciation and/or development of tourism and recreational

The State Scenic and Historic Highways Advisory
Board assists and recommends in the designation,

resources. Scenic and Historic Highways can also be called

development, operation, management and promotion of

“scenic byways.”

Why would you want to seek this designation for a

scenic and historic highways. The program is managed by
DelDOT. The Secretary of Transportation designates
Delaware Scenic and Historic Highways based upon criteria

roadway?
Scenic_and Historic _Highway designation provides

outlined in this program quide and upon the
recommendations of the State Scenic and Historic Highways

official recognition of the special nature of a roadway

Advisory Board.

corridor. This designation will heighten awareness and
recognition of the community seeking the designation and

DelDOT is responsible for an annual evaluation of the

help to boost community pride.
Additional community benefits may include:

Increased business, tax revenue, and jobs from
tourist dollars.

Federal and state funding for planning and
implementing a corridor plan.

Protection for a resource that may become
threatened.

I mproved maintenance for your road.

Access to resources and expert assistance in
managing the corridor.

Identification on state highway maps, leading
to more tourism opportunities for the area.
Assistance from state offices of economic
development and tourism.

Relationship to personal property rights
When aroadway is designated as a Delaware Scenic and

Scenic_and Historic Highways Program that identifies
changes needed to keep the Program current with the state of
the practice. The annual evaluation also tracks the progress
of sponsors of designated Scenic and Historic Highways in
implementing corridor plans to support, preserve and
manage the special qualities of their corridor. DelDOT
provides an annual report to the Governor and General

Assembly on the overall status of the Program and the
individual highways designated under it.

National Scenic Byways Program
Delaware's Scenic and Historic Highways Program has

been spurred by the creation and policies of the National
Scenic Byways Program, first established in 1991 by the
federal Intermodal Surface Transportation Efficiency Act
(ISTEA). This program, managed by the U.S. Department
of Transportation in partnership with state departments of
transportation or other responsible state agencies, designates
National Scenic Byways and All-American Roads based on
their scenic, historic, recreational, cultural, natural and/or

Historic Highway, a Corridor Plan must be developed, which

archeological intrinsic qualities.

includes a process for involving property owners in a
collaborative discussion of future plans for the highway

Through 2000, 66 National Scenic Byways and 15 All-
American Roads have been designated. Federal funds may

corridor. The preparation of the Corridor Plan provides a

be available to assist sponsors of state scenic byways. These

means to consider the interests of all affected parties.

funds may be used to prepare corridor management plans, to

Designating a roadway corridor as Scenic and Historic does

seek National Scenic Byway designation, or for other

not mean property owners will be told what to do with their

purposes including executing interpretive plans, preparing

property.

Program governance
Delaware's Scenic and Historic Highways Program is a

collaborative effort of Delaware's citizens, local, state and
federal government. During the 2000 legislative session, the

marketing materials, or addressing safety improvements
needed due to scenic byway designation.

Program vision, goals and obj ectives
Looking into the future, the State Scenic and Historic

Highways Advisory Board discussed their vision for the

General Assembly passed Senate Bill 320 authorizing the
Delaware Department of Transportation (DelDOT) to

Program, its accomplishments and contributions to the
citizens of Delaware. They outlined the Vision, Goals and

develop the Delaware Scenic and Historic Highways

Objectives for the program as follows:
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The Delaware Sate Scenic and Historic Highways

Program showcases the natural beauty and unigue features
of the state and fosters the preservation of natural, cultural

Ensure adherence to Federal Scenic Byways Program
requirements to afford the best opportunity for federal
funding and designation where desired.

and historic resources, while benefiting economic Protect the historic and scenic character of the highway
development  through  tourism  and recreational while addressing the need for safe and efficient traffic flow.
opportunities. Promote the use of Context Sensitive Design criteria

Stes and features of the Sate Scenic and Historic
Highways are apparent to all who travel Delaware roads,
and the Program enjoys broad public participation and

and traffic calming measures.
Encourage multi-modal systems wherever feasible -

auto, transit, pedestrian, and bicycle.

support.

Vision
The Delaware State Scenic_and Historic Highways

Program showcases the natural beauty and unique features of
the state and fosters the preservation of natural, cultural and

Address the needs of commerce in corridor management

plans.

Support _full range of public and private landscape
conservation and historic preservation programs to afford

resource protection to the intrinsic qualities of designated
scenic highways.

historic resources, while benefiting economic development
through tourism and recreational opportunities.
Sites and features of the State Scenic and Historic

Advocate for legidation to enhance funding
opportunities for the intrinsic resources of designated scenic
highways.

Highways are apparent to al who travel Delaware roads, and
the Program enjoys broad public partici pation and support.

Goal 1 - Evaluate and Designate State Scenic and
Historic Highways.

Determine the responsibilities of sponsors seeking to

Goal 3 - Benefit economic development through tourism
and promote byway related educational and recreational

opportunities.
Promote tourism opportunities associated with State
Scenic and Historic Highways.

designate a corridor_under the State Scenic and Historic
Highways Program.

Determine the responsibilities of the State Department
of Transportation in administering the State Scenic and

Develop marketing programs to highlight State Scenic
and Historic Highways.

Improve access to areas utilized for the purposes of
recreation where appropriate while protecting the intrinsic

Historic Highways Program.
Determine the responsibilities of the Scenic and Historic

gualities of the designated scenic highway and the recreation
area

Highways Advisory Board in administering the State Scenic
and Historic Highways Program.

Define the opportunities, benefits, and impacts of
designation under the State Scenic and Historic Highways

Program.
Assure compliance with FHWA requirements regarding

Develop a unique identity for the State Scenic and
Historic Highways Program.

Develop acreative range of interpretive materials on the
State Scenic _and Historic Highways Program and the
corridors designated within it such as maps, brochures, a
website, and wayside exhibits, among other idess.

outdoor advertising control.
Ensure to the extent possible that all scenic and historic

Coordinate with the Delaware Historic Markers
Program and other educational programs with related

highway designations are continuous.
Evaluate opportunities for multi-state scenic byway

devel opment.

Goal 2 - Protect and/or enhance State Scenic and Historic

Highways and their resources through a coordinated

management program while ensuring the safe operation
of theseroutes.

Coordinate with other related federal, state, local and

private sector programs and planning processes.
Determine the responsibility of local government in the

purposes to the Scenic and Historic Highways Program.

Goal 4 - Monitor and evaluate the implementation of the
State Scenic and Historic Highways Program to ensureit
continuesto meet the needs of the State and its citizens.

Develop an annual evaluation program that will:

Identify changes needed to keep the Program current
with the state of the practice;

Track the progress of individua corridor management
plans as well as conformance with the provisions of the
Program; and

management of designated State Scenic _and Historic

Highways.
Assist State Scenic and Historic Highway sponsors in

Provide an annual report to the Governor and General

Assembly on the overall status of the Program and the
individual highways designated under it.

locating and applying for federal, state and private funding
available to support such highways.

Chapter 1: Qverview of Designation Process
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Step 1 — Nomination Application
The successful completion, review and evaluation of a

designated status and will identify the route on state maps.
The Delaware Tourism Office will promote the Scenic and

Step 1 — Nomination Application results in the designation

Historic Highway in accord with the promotion and

of aroad by Delaware's Secretary of Transportation as a

marketing plans included in the Corridor Plan.

State Scenic and Historic Highway. The application can be
submitted by anyone interested in seeking designation for a
route as a Delaware Scenic and Historic Highway. The
review process for the nomination focuses on an evauation
of the identified intrinsic qualities of the highway and on the

Chapter 2: Step 1 — Nomination Application

Who can nominate a route to become a Delawar e Scenic
and Historic Highway?

input from a public involvement process carried out as part of
preparing the Nomination Application.
Impact of state designation as a scenic and historic

Any interested party can nominate a route, including
individuals; loca  governments, counties, tourism
departments; historical societies; non-profit organizations;

highway
Two principal impacts result from the designation of a

state and federal agencies; or a Corridor Advocacy Group
formed of citizens, groups or local governments. The party

route as a Delaware Scenic and Historic Highway. First, the

nominating aroute is called the sponsor.

sponsor for the routeis eligible to apply through DelDOT to
the Federal Highway Administration for grant funds to assist

What information isrequired for the nomination?

with the completion of a Corridor Plan for the Scenic and
Historic Highway and/or may use the state designation status

DelDOT has prepared a nomination form to guide the
sponsor_in preparing the Step 1 — Nomination Application.

to assist in seeking funding from other sourcesto assist with

The sponsor needs to provide the following information

the Corridor Plan.

Second, the designation affects permits for new off site/
off premises signs (outdoor advertising signs that are placed
on one property, but advertise goods or services available on
another property) on any roads controlled by the Highway
Beautification Act of 1965. New off premise outdoor
advertising signs are not permitted along state Scenic and
Historic Highways. Thisrule does not affect existing outdoor

advertising signs.

Step 2 — Corridor Plan Application
The successful completion, review and evaluation of a

Step 2 — Corridor Plan Application results in approval of the
Corridor Plan by Delaware's Secretary of Transportation,
and then signing (with specially designed signs) of the
Delaware Scenic and Historic Highway, identifying it on
state maps and promoting it through the Delaware Tourism
Office.

A Corridor Plan is a written document in which the
highway sponsor describes the goals, strategies, and
responsibilities for conserving and enhancing a scenic and

about the proposed Scenic and Historic Highway:

* A physical description of the route,

* Representative photographs,

* A map indicating the boundaries of the route
that locates the intrinsic qualities along the
corridor, and indicates land uses in the corridor.

* Anintrinsic quality resource inventory,

¢ A written statement that summarizes and

evaluates the significance of the primary
intrinsic quality for which the highway merits
designation and that also describes the
significance of any secondary intrinsic
qualities present along the route.

* A written description of what atraveler will see
when traversing the corridor.

e A description of public involvement conducted
to date and the comments and input that have
resulted from this process.

Who reviews the nomination and what _is the review

historic highway's most valuable qualities. It is developed
collaboratively with all those who have an interest in the
future of the area included in the Scenic and Historic

process?
DelDOT's Scenic and Historic Highways Coordinator
reviews the nomination application with representatives

Highway corridor. It includes both a long-term Vision for

from the State Historic Preservation Office, Department of

Natural Resources and Environmental Control, Delaware

what the Scenic and Historic Highway may become over
time and also a short-term Action Plan that covers the initial

Tourism Office, and Department of Agriculture. This

two years of implementation of the Corridor Plan.

Impact of approval of the Corridor Plan for a Delaware

Scenic and Historic Highway
The impact of approval of the Corridor Plan for a

Evaluation Committee jointly makes a recommendation to
DelDOT's Director of Planning. If the Evaluation
Committee's recommendation is that the Nomination is not
complete or should not be approved, DelDOT's Director of
Planning will return the nomination application to the

Delaware Scenic and Historic Highway is stated above.

sponsor with a letter that specifies reasons for the

DaDOT will provide signs for the route to indicate its

disapproval and includes recommendations for how the
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application could be resubmitted, if appropriate.
If the Evaluation Committe€'s joint recommendation to

identify and provide documentation of the primary intrinsic
quality for which they think the road merits designation as a

the Director of Planning is favorable, the Director of

Delaware Scenic and Historic Highway. The application

Planning reviews the application and submits it with the

should include a statement of significance for these

Evaluation Committee's recommendation and with his or her

resources to justify why the route merits designation.

recommendation to the State Scenic and Historic Highways
Advisory Board for review. If the Advisory Board

While the route can qualify as a Delaware Scenic and
Historic Highway based on the significance of just one

recommends approval, the application is submitted to the

intrinsic _quality, applicants should also describe any

Secretary of Transportation for review and afinal decision.

secondary intrinsic _qualities present along the route and

What is the timeline for the review of Step 1 —

provide a statement describing the significance of the
resources.

Nomination Applications?
There will be ongoing reviews of Step 1 — Nomination

Applications by the Evaluation Committee and by the
Advisory Board. As a guideline, DelDOT will issue a

Additional criteriainclude:

A requirement that the route proposed for designation
must be continuous in order to encourage management of the

response to the applicant within 120 days from the time that

entire route to protect its specia intrinsic qualities and to

acomplete Step 1 — Nomination Application is received.

Who designates a roadway as a Delaware Scenic and
Historic Highway?

Designation is made by Delaware's Secretary of
Transportation based on submission of the Step 1 —
Nomination Application, joint review by the Evaluation
Committee of state agency representatives, review by
DeDOT's Director of Planning and then review and
recommendation for approval by the State Scenic and

support the best possible visitor experience along the route.
* Information to demonstrate a high level of
public involvement and public support.
e The route must be a public route that safely
accommodates two-whee! drive motor
vehicles.

I nformation about intrinsic qualities: definitions
Scenic_Quality is the heightened visual experience

derived from the view of natural and man-made elements of

Historic Highways Advisory Board.

Wheat is the effect of designation as a Delaware Scenic
and Historic Highway?

As stated in the preceding section, two principal impacts

the visual environment of the scenic and historic highway
corridor. The characteristics of the landscape are strikingly
distinct and offer a pleasing and most memorable visual

experience. All elements of the landscape —landform, water,
vegetation, and man-made development — contribute to the

result from the designation of a route as a Delaware Scenic

quality of the corridor's visual environment. Everything

and Historic Highway. First, the sponsor for the route is

present isin harmony and sharesin the intrinsic qualities.

eligible to apply through the Delaware Department of
Transportation to the Federal Highway Administration for

Historic Quality encompasses legacies of the past that

are distinctly associated with physical elements of the

grant funds to assist with the completion of a Corridor Plan

landscape, whether natural or man-made, that are of such

for the Scenic and Historic Highway and/or may use the state

historic significance that they educate the viewer and stir an

designation status to assist in seeking funding from other

appreciation for the past. The historic elements reflect the

sources to assist with the Corridor Plan.
Secondly, the designation affects permits for new

actions of people and may include buildings, settlement
patterns, and other examples of human activity. Historic

outdoor advertising signs that are placed on one property but

features can be inventoried, mapped, and interpreted.

advertise goods or_services available on another property.
New outdoor advertising signs are not permitted along state

Historic features must possess integrity of location, design,
setting, materia , workmanship, feeling, and association.

Scenic and Historic Highways. This rule does not affect
existing billboard signs.
Other benefits of designation as a Delaware Scenic and

Natural Quality applies to those features of the visual

environment that are in arelatively undisturbed state. These

Historic Highway follow once the Corridor Plan that is

features predate the arrival of human populations and may
include geological formations, fossils, landforms, water

described in the next chapter is approved.

What are the designation criteria for Step 1 -

bodies, vegetation, and wildlife. There may be evidence of
human activity, but the natural features reveal minimal
disturbances.

Nomination Application?
The primary criteria include consideration of the quality

Cultural Quality is evidence and expression of the

customs or traditions of adistinct group of people. Cultura

of the road's intrinsic_scenic, historic, natural, cultural,

features include, but are not limited to, crafts, music, dance,

recreational or archeological resources. The Sponsor should

rituals, festivals, speech, food, special events, vernacular
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architecture, etc. that are currently being practiced. The
cultura qualities of the corridor could highlight one or more

Chapter 3: Step — 2 Corridor Plan

significant communities and/or ethnic traditions.

Recreational Quality involves outdoor recreational

activities directly associated with and dependent upon the

natural and cultural elements of the corridor's landscape.
The recreational activities provide opportunities for active

What isa Corridor Plan?

A Corridor Plan is a written document in which the
Scenic and Historic Highway sponsor lays out the vision,
goals and responsibilities for conserving and enhancing the

and passive recreational experiences including, but not

corridor's most valuable qualities and describes how this will

limited to, rafting, boating, fishing and hiking. Driving the

benefit economic development through tourism and

road itself may qualify as a pleasurable recreational
experience. The recreational activities may be seasonal, but

the quality and importance of the recreational activities as

recreational opportunities. The Corridor Plan presents a
strategy for balancing concern for the intrinsic resources
with the visitor's opportunity to experience the Scenic and

seasonal operations must be well recognized.
Archeological Quality involves those characteristics of

the scenic and historic highway corridor that provide
physical evidence of historic or prehistoric human life or

Historic Highway. It explains how the participants are
involved in and responsible for implementing the Plan.

Where does a Corridor_Plan fit into the designation

activity that is visible and capable of being inventoried and
interpreted. The corridor's archeological interest, as
identified through ruins, artifacts, structural remains, and

process?
A Corridor Plan isrequired as part of the 2nd Step of the
designation process, following the formal designation of a

other physical evidence, has scientific significance that

highway as a Delaware Scenic and Historic Highway. The

educates the viewer and stirs an appreciation for the past.

How to inventory and evaluate your Corridor’sintrinsic

designation as a Scenic and Historic Highway qualifies
sponsors for these highways to apply for matching federal
National Scenic Byway grant fundsto assist in completion of

gqualities
In 1999, the Federal Highway Administration (FHWA)

a Corridor Plan. This designation also results in applying to
qualifying roads the federal requirement not to allow new

published a booklet titled, "Byway Beginnings:

outdoor advertising signs to be erected on these roads.

Understanding, Inventorying, and Evaluating a Byway's
Intrinsic Qualities." This publication is available on request

Once a Corridor Plan for the Scenic and Historic
Highway has been approved, signs will be placed along the

route identifying it as a Delaware Scenic and Historic

from the National Scenic Byways Clearinghouse by calling
1-800-4byways and selecting extension #2. This publication

Highway. It will also be identified on state maps and

provides information about inventorying and evaluating

promoted through the Delaware Tourism Office.

byways intrinsic qualities. Although the booklet was
prepared to assist byway sponsors seeking National Scenic

Who isresponsiblefor preparing the Corridor Plan?

Byway designation, nearly all of the information presented is
applicable to sponsors seeking Delaware Scenic and Historic

The sponsor of the Step 1 — Nomination Application is
responsiblefor preparing the Corridor Plan or for contracting

Highway designation.
One important difference  between the FHWA

with a consultant to do this. It isthe sponsor's responsibility
to raise any funds needed to complete the Plan. As stated

publication's guidance and the criteria for Delaware's Scenic

above, sponsors are eligible to apply for matching federal

and Historic Highway designation should be noted. In

National Scenic Byway funds for this purpose. Information

discussing "Evaluating the Byway's Significance,” on page

about these grantsis available on the National Scenic Byway

55 of the publication, the text references a need to

Program website, www.byways.org. Further information on

demonstrate "regional” significance, defined as exhibiting at

sources of assistance is provided in Chapter 6 of this guide.

least one intrinsic quality that is representative of a
geographic _area encompassing two or more states.

What information must beincluded in a Corridor Plan?

Delaware's designation criteria do not require that the
intrinsic quality be found to have regional significance.
Demonstrating significance in a statewide context is
sufficient.

DelDOT's Scenic and Historic Highways Coordinator is
available to attend meetings and provide phone consultation
to prospective Scenic _and Historic Highway sponsors
regarding the guidance provided in the FHWA publication
and the evaluation of intrinsic qualities for purposes of
designation as a Delaware Scenic and Historic Highway.

e Vision and Goas Statement with objectives
and strategies for achieving the goals.

¢ Documentation of public involvement efforts
toillustrate the support the corridor designation
has received from the public.

* Stewardship of intrinsic qualities through
resource preservation; through enhancing
existing development and accommodating new
development in a complementary manner.
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Tourism Devel opment, including an
explanation of the tourism potential of the
corridor and a description of how the visitor's
experience will be maximized and enhanced.
Marketing and Promotion, including a signage
plan supportive of the visitor experience.

¢ Resources | nterpretation, including
recommended locations for  distributing
information.

¢ Support and Implementation, including
relationship to local government

comprehensive plans.

Funding Plan for implementing the Corridor
Plan.

Transportation  and Sofety, including
consideration of appropriate design guidelines
for Context Sensitive Design in the corridor,
accommodating commercial traffic,
accommodating multi-modal _uses of the
corridor to the extent feasible, and complying
with outdoor advertising controls.

*  Short-term Action Plan for implementation.

An appendix should include the following information

Secretary of Transportation for review and afinal decision.

What are the timelines for reviewing Step 2 — Corridor
Plan Application?

There will be ongoing reviews of Step 2 — Corridor Plan
Applications by the Scenic and Historic Highways
Coordinator and by the Advisory Board. Generally DelDOT
will respond to the applicant within 90 days from the time
that a complete Step 2 — Corridor Plan Application is
received.

What istheimpact of approval of a Corridor Plan?

If the Corridor Plan is approved, DelDOT will provide
signs for the route to indicate its designated status and will
identify the route on state maps. Delaware's Office of
Tourism will promote the Delaware Scenic and Historic
Highway in accord with the promotion and marketing plans
included in the Corridor Plan.

Information about elements that must be included in a
Corridor Plan.

The major elements that must be included in a Corridor
Plan for a Delaware Scenic and Historic Highway are
summarized in this section. Guidance on how to develop

from the Step 1 — Nomination Application:

A physical description of the route.
Representative photographs.

A map indicating the boundaries of the route,
that locates the intrinsic qualities along the
corridor and indicates land usesin the corridor.
An intrinsic quality resource inventory.

A written statement that summarizes and
evaluates the significance of the primary
intrinsic quality for which the highway merits
designation and that also describes the
significance of any secondary intrinsic
qualities present along the route.

A written description of what atraveler will see
when traversing the corridor.

A description of public involvement conducted
to date and the comments and input that have
resulted from this process.

Who reviews the Corridor_Plan _and what is the review
process?

The DelDOT Scenic and Historic Highways Coordinator
reviews the Step 2 — Corridor Plan Application and makes a
recommendation to  DelDOT's Director of Planning.
DelDOT's Director of Planning submits the Corridor Plan
Application to the State Scenic and Historic Highways
Advisory Board for review aong with hisher
recommendation and comments. If the Board recommends
approval, the application is submitted to the DelDOT

information on these elements can be found in the Federal
Highway Administration's (FHWA) booklet titled,
"Community Guide to Planning and Managing a Scenic
Byway." As with the publication, "Byway Beginnings,"
referenced in Chapter 3, this publication is available from
the National Scenic Byways Clearinghouse by calling 1-800-
4byways and selecting #2. Although the booklet was
prepared to assist byway sponsors seeking National Scenic
Byway designation, the information presented will be of
great help to sponsors seeking to develop corridor plans for
Delaware Scenic and Historic Highways.

* Vision and Goals Statement with objectives
and strategies for achieving the goals

A Vision is a mental image of the condition of the
Scenic _and Historic Highway corridor and the
accomplishments of the Sponsor group in the future (say 20
years from now). Itisa corridor-wide expression of how the
corridor will be viewed in the future. The Goals Statement
elaborates on the Vision by identifying the broad goals that
will implement the Corridor Plan. These will likely be
oriented towards areas of 1) Resource protection,
maintenance and enhancement; 2) Community support and
participation; 3) Education and interpretation; 4) Economic
development through tourism; and 5) Transportation and
safety. An objectiveis an end that one strives to obtain, or an
am. A strategy is a plan or action to achieve an objective
based on skillful understanding of how best to achieve that

objective.
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« Documentation of Public Involvement efforts
to illustrate the support the corridor designation
has received from the public

Every opportunity must be taken to generate regional

high standards, not only for travelers safety and comfort, but
also for preserving the highest levels of visual integrity and
attractiveness. It may be adequate simply to continue
existing regulations and policies or economic incentives, or
new policies, programs or regulations may be needed. To
determine the appropriate strategies, communities are

support and commitment to the scenic and historic highway

encouraged to work with local, county and regiona planning

designation and to the development and eventual

agencies. College or university landscape architecture,

implementation of the Corridor Plan. A Scenic and Historic

planning and tourism programs may also provide assi stance.

Highway's success can be assured only if local residents,
business owners and public officials understand and support

the designation and have a sense of participation and
ownership of the Vision and Goals outlined in the Corridor
Plan. Therefore, development of a Corridor Plan includes a
concerted effort to actively engage the public throughout the
process. This can be done by creating a broad-based steering
committee to oversee the development of the Corridor Plan;

»  Tourism Development, induding an explanaion of the
tourism potentid of the corridor and a description of
how the visitor's experience will be maximized
and enhanced

Sponsors must provide a basic explanation of the
tourism potential for the Scenic and Historic Highway. You

conducting informative public meetings; involving citizens

should summarize how and to what degree the designation

in small working group sessions to develop elements of the

and promotion of the corridor will improve the local

plan based upon their interests and expertise; keeping people

economy and indicate whether the area is already serving

informed of the Corridor Plan effort through newspaper

tourists or if tourism will be anew industry.

articles, and many other techniques tailored to the needs of
the specific community or communities.

The Corridor Plan should briefly document public
involvement efforts during preparation of the Plan and

Identify visitor accommodations (e.g. gas, food,
lodging, restrooms, emergency services, ATMSs, phones,

parking, etc.) that are available aong the corridor. Assess

whether the existing supply is adequate to meet the demand

outline a plan to assure on-going public involvement in the
implementation of corridor management objectives.

Stewardship of intrinsic qualities through
resource preservation; through _enhancing
existing development and accommodating new
development in acomplementary manner

The stewardship plan should address the strateqgies, tools
and techniques that will be employed to manage, protect and
enhance resources that distinguish the route. Specific
strategies will vary widely across the state depending on
local conditions, population, economic conditions, political
climate and the intensity or severity of threats to the

to be generated by the Scenic and Historic Highway. In
other words, what other services might be hepful to
maximize the amount of time a visitor spends along the
corridor?

Describe how the visitor's experience will be maximized
and enhanced. Explain how intrusions on that experience
will be minimized through making improvements to enhance

that experience.

*  Marketing and Promotion, including asignage plan
supportive of the visitor experience

Sponsors must outline the objectives for marketing or
promotion of the Scenic and Historic Highway. These goals

resources. Some examples of potentia strategies include

will vary depending on the comments received during the

conservation easements, education programs and historic

public involvement process. Such goals may focus on doing

district designations. Identify the standards and

a better job of educating residents about the heritage of the

management techniques which will be applied to the

area, or may focus on increasing tourism to the area, or

significant resources.
The Corridor Plan should describe how existing and

include some other objectives. New opportunities for a
community may result from the increased exposure a Scenic

new development might be enhanced while managing the

and Historic Highway receives. This exposure can be gained

corridor's significant resources. For example, are there any

in anumber of ways, such as by distribution of maps and trip

major_intrusions on the enjoyment or character of the

planning brochures or developing pre-planned itineraries for

roadway? If so, describe what could be done to improve
these conditions.

Strategies in__individual _Corridor Plans might
recommend design review and such land management

bus tour companies, installation of Scenic and Historic
Highway signage or targeted advertising campaigns.

The Corridor Plan must include a signage plan covering
signs in the right-of-way as well as the corridor as a whole,

techniques as zoning, easements, and economic incentives.

that demonstrates how public and private interests can work

The corridor _should be maintained with particularly

together with a coordinated strategy to make the number and
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placement of signs more supportive of the visitor experience.

enhance the corridor and implement the Corridor Plan to

Local government officials should play an important role in

make the Scenic and Historic Highway and its corridor

developing this strategy.

¢ Resources I nterpretation, including
recommended locations  for  distributing
information

You need to provide a description of how you plan to
interpret the significant resources of the Scenic and Historic
Highway.  Briefly describe the stories illustrated by
resources of the Scenic and Historic Highway that will serve
as a basis for interpretation. You should include
recommended locations for the placement of visitor centers,
interpretive markers, interpretive brochure distribution
points and other planned interpretive opportunities.

including
government

e Support and Implementation,
relationship to local
comprehensive plans

The continuation of the Scenic and Historic High- way

available for its intended uses. Indicate funding currently in
hand and funds that have been requested. and the sources for

these funds. For funding that is presently not available,
indicate how you plan to locate funding sources.

e Transportation and Sofety, including
consideration of appropriate design guidelines
for Context Sensitive Design in the corridor,
accommodating commercia traffic,
accommodating multi-modal _uses of the
corridor to the extent feasible, and complying
with outdoor advertising controls.

The Corridor Plan should identify the potential safety,
operational and maintenance impacts of the designation
based on available information, their causes, and actions
possible to address them. The initial step towards
accomplishing this is to contact the agency responsible for
maintenance of the highway. This agency can share
available information and provide expertise to identify any

over time will need a capable management entity (or sponsor

correctable faults in highway design, maintenance, or

group) responsible for day-to-day coordination and

operation.

advocacy of the highway. The Plan should describe the
management entity for the Scenic and Historic Highway,

In_addition, this agency can describe the types of
transportation projects that will likely arise within the

corridor over aten to fifteen year period. The Plan should

identify the principal partners (e.g., highway departments,
tourism agencies, chambers of commerce, county

identify these expected project types and make broad

government, citizens groups, etc.), and include a list of their

recommendations for general solutions applying the

specific, individual responsibilities. The Plan should include

principles of Context Sensitive Design. This discussion

aletter of intent (i.e., commitment) from strategic partners of

should include an evaluation of how any proposed changes

support for the Scenic and Historic Highway's designation
and their participation in the Plan's implementation.
Obtain aletter of intent or resolution of support by local

may affect the intrinsic qualities of the corridor.
The Plan should include anarrative describing strategies
to accommodate commercial traffic while maintaining a safe

governments (from the chief elected official or body) with

and efficient level of highway service and ensuring the

jurisdiction along the roadway that indicates support for the

safety of sightseersin smaller vehicles, as well as bicyclists,

designation and intent to incorporate the following items in

joggers and pedestrians.

local land use plans. a map that shows the Scenic and
Historic Highway corridor, the corridor vision statement and

The Plan should address accommodating multi-modal
uses of the corridor to the extent feasible. The corridor may

the goals, objectives and strategies related to the specific
local government.

List all organizations with responsibility for the
implementation of the Plan and identify what those

be served by rail service, car ferries, airports, buses, or
bicycles. It may be helpful to contact local or regional

transportation planning agencies to help assess the role of all
transportation facilities and services for visitor access and

responsibilities are. Explain how the implementation will be

monitored to verify that those responsibilities are being met

use of the Scenic and Historic Highway. Describe in the
Corridor Plan any recommendations for improvements and

and modified, as needed, to incorporate new participation.

« Funding Plan for implementing the Corridor
Plan

Develop and include a budget that estimates the costs
for implementation of the Plan over afive to ten year period.
Address the availability of financial resources needed to
upgrade, protect, develop, promote and/or otherwise

changes to these services and facilities as they relate to
visitor access and use of the highway.

The Corridor Plan should describe existing local, state
and federal laws regarding the control of outdoor advertising
and should demonstrate compliance with these laws.

*  Short-Term Action Plan for implementation

The Corridor Plan should include a short-term action
plan covering the first two to three years of implementation
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of the Plan. The action plan outlines the sequence of actions

integrity of intrinsic qualities that it appears that the corridor

that the Sponsor will perform or oversee in an effort to meet

no longer meets the criteriafor designation, the

the goals, objectives and strategies and. ultimately, achieve

de-designation process may be initiated. This process may

the Corridor Vision. The Plan should provide specific

only begin, however, after DelDOT has indicated its

milestones month-by-month for implementation actions

concerns to the Sponsor in written form including, if

stating who is responsible for each. The action plan should

possible, a plan for remedial action to restore the qualities

include a schedule and performance measures for the
continuing review of how well implementation

for which the roadway was designated, allowing a one-year
period for showing progress. DelDOT can allow more time

responsibilities are being met.

Chapter 4. Implementation of Corridor Plans

Is there a periodic review of the routes that have been

to accomplish remedial action if necessary. If, however, no
remedial action plan is agreed upon, DelDOT will proceed
with de-designation.

The de-designation process will follow generally the
same process as the Corridor Plan review process.

designated?
The Scenic and Historic Highway Sponsor isrequired to

DelDOT's Scenic and Historic Highways Coordinator will
prepare information documenting how the corridor no longer

monitor implementation of the Corridor Plan annually,

meets the criteria for designation. This information will be

including the protection of intrinsic qualities, by providing a

reviewed by DelDOT's Director of Planning and submitted

written status report to DelDOT's Scenic _and Historic
Highways Coordinator. This report should describe progress

with his or her recommendation to the State Scenic and
Historic  Highways Advisory Board for  their

made in implementing the plan, funds secured,

recommendation. The Advisory Board's recommendation

accomplishments achieved, and modifications made to the

will be submitted to the Secretary of Transportation for a

Corridor Plan based on evolving circumstances.
Additionally, DelDOT's staff will conduct inspections
annually to ensure the stability of intrinsic qualities and the

decision on de-designation.
In _addition to DelDOT's ability to initiate a de-
designation _inquiry, any interested party, including

character of the corridor for which it merited designation and

individuals, local governments, counties, tourism

to assess progress made in implementing the Corridor Plan.
DelDOT staff will prepare awritten report to document their

departments, historical societies, non-profit organizations
and state and federal agencies, may request in writing that

findings and send this to the Corridor Sponsor and other

DelDOT initiate this process. This request should include

responsible agencies. DelDOT staff will encourage

documentation of the reason why the requestor believes the

corrective actions if necessary. DelDOT will also submit

roadway no longer meets the criteria for designation of

these reports to the Scenic and Historic Highways Advisory

Scenic and Historic Highways.

Board.

Chapter 5. De-designation of Scenic and Historic

Whether DelDOT initiates an _inquiry into de-
designation or a member of the public requests this inquiry,
public notice will be provided.

Highways

Isthere a de-designation process?
A Delaware Scenic and Historic Highway may be de-

designated for two reasons. first, if the corridor is
designated, but a Corridor Plan is not completed in atimely
manner; and second, if the corridor loses the qualities for

Chapter 6: Sources of Information to Assist Scenic &
Historic Highway Sponsors

General information
Information to assist Scenic and Historic Highway
sponsors will come from a multitude of sources. With

which it was designated.
Once a Scenic _and Historic Highway has been

DelDOT as the sponsor agency for the program, a Sponsor
should start by contacting the DelDOT Scenic and Historic

designated by the Secretary of Transportation, the sponsor

Highways Coordinator to receive all available program

group hasfive years from the date of designation to complete

information. DelDOT staff will provide phone consultation

an_approved Corridor Plan for the Scenic and Historic

to prospective Scenic and Historic Highway sponsors and

Highway. If a Plan is not completed and approved by this

assist with public involvement to the extent resources are

date, the Scenic and Historic Highway will be automatically

available. If funding can be secured, DelDOT will provide

de-designated as a State Scenic and Historic Highway.
The second condition that might result in de-designation

training in public involvement and other skills needed to
develop Corridor Plans.

is related to DelDOT's annual inspection of Scenic and
Historic Highways. When DelDOT's Scenic and Historic

Many other agencies and organizations will be able to
assist Sponsors as well.  Foremost among these is the

Highways Coordinator conducts an inspection and he or she

Federal Highway Administration (FHWA) through its

identifies such a substantial change in the quality, level, or

publications referenced in Chapters 2 and 3, "Byway
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Beqinnings. Understanding, |nventorying, and Evaluating a

These |eaders may have limited time to spare, but if you use

Byway's Intrinsic Qualities" and "Community Guide to

their time well, their ideas may be critical to the success of

Planning & Managing a Scenic Byway" and through its

the overall scenic byway effort.

website at www.byways.org. The publications are available
by calling FHWA's Scenic Byways Clearinghouse at 1-800-

Funding

4byways and choosing extension #2. Other publications
available include a map of National Scenic Byways and All

The passionate efforts of committed volunteers along
with time devoted by state and local agency staff, will go a

American Roads.
Using the same 1-800-4byways phone number and

long way toward assembling the critical mass of effort
needed to prepare at Step 1 — Nomination Application and

choosing extension #5, a caller reaches the America’s

Step 2 — Corridor Plan. However, somelevel of funding will

Byways Resource Center, a source of information for

likely be needed to complete these efforts. Creative

developing statewide scenic byways programs, and for

partnering is a good first step toward securing needed

byway sponsors seeking National Scenic Byway

resources, both expertise and financial. Many suggestions

designation. Staff at the center are assigned to specific

are made in the previous section of this chapter. While some

states, so ask for the staff person assigned to Delaware. The

of your partners may be familiar with funding sources from

website includes awealth of information for byway sponsors

government programs, others may know foundation sources

with the opportunity to "Ask an Expert" questions and links

interested in collaborative and positive outcomes likely from

to many state scenic byway sites.
A list of the member organizations of Delawar€e's Scenic

a scenic byway planning and implementation process. Still
others, particularly business |eaders, may know of corporate

and Historic Highways Advisory Board is listed in the

sources willing to sponsor your effort.

appendix. These groups have helped to shape the program
and many have expertise that will be valuable in developing

Once a route has received state Scenic and Historic
Highway designation as a result of approval of the Step 1 —

the Step 1 — Nomination Application and Step 2 — Corridor

Nomination Application, it is eligible for federal funding for

Plan Application. The FHWA publications mentioned above

corridor_planning from the FHWA. Federal grants are

cite the types of information likely available in state level

avalable on a competitive basis with applications due

organizations for resource identification, resource protection

generaly about June 1 of each year. DelDOT's Scenic and

and interpretive strategies, etc.  Delaware's Office of

Historic Highways Coordinator will have complete

Tourism_staff will be able to inform Scenic and Historic

information available on this funding.  The byways.org

Highway sponsors of current marketing efforts and evolving

website includes a list of activities eligible for funds, listings

themesfor future marketing that sponsors may want to use as

of grants awarded in past years, and an application for future

abasisfor interpretive efforts.
To help with your nomination and Corridor Plan efforts,

grant awards. There is a matching requirement of 20% for
the federal funds awarded.

the FHWA suggests that you consider recruiting community
leaders who have experience in planning and organizing
projects. Their expertise in grant writing, political
maneuvering, project management, conflict resolution and

Cooperative effortswith neighboring states
The nearby states of Maryland and New Jersey have

particularly active scenic byways programs and are

other related skills may prove extremely useful.
Local, state, and federal government staff can be a

interested in byway proposals that might cross state lines.
For example, the Underground Railroad, an important theme

considerable help, particularly those who work in the fields

in Delaware's history, is also being interpreted as part of

of transportation planning, resource conservation, economic

Maryland's Chesapeake Country Byway. You may wish to

development and tourism. Also colleges and state

contact the state scenic byways coordinators for these states

universities are likely to have individuals who can assist the

to discuss possible partnership opportunities. DelDOT's

Sponsor group in technical expertise (from departments of

Scenic and Historic Highways Coordinator can provide you

landscape _architecture, architecture, planning, historic
preservation, geography, history, natural resources,
recreation planning, and government, for example).

You may also want to contact state and regional chapters
of professional organizations, including the American
Planning Association, and the American Society of

Landscape Architects, and environmental and preservation
organizations like Scenic America, the Nature Conservancy,

with contact information.

Trust for Public Land, the National Trust for Historic
Preservation and Preservation Delaware.
Remember to involve business leaders in your efforts.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text
added at the time of the proposed action. Language which is strieken through indicates text being deleted. [Bracketed Bold
language] indicates text added at the time the final order was issued. [Braeketed-strekenthredgh] indicates language
deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published in
the Register of Regulations. At the conclusion of all hearings and after receipt within the timeallowed of all written materials,
upon all the testimonial and written evidence and information submitted, together with summaries of the evidence and
information by subordinates, the agency shall determine whether a regulation should be adopted, amended or repealed and
shall issueits conclusion in an order which shall include: (1) A brief summary of the evidence and information submitted; (2
A brief summary of its findings of fact with respect to the evidence and information, except where arule of procedure is being
adopted or amended; (3) A decision to adopt, amend or repea a regulation or to take no action and the decision shall be
supported by its findings on the evidence and information received; (4) The exact text and citation of such regulation adopted
amended or repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals aregulation shall be not less than 10 days from the
date the order adopting, amending or repealing aregulation has been published in itsfina form in the Register of Regulations,
unless such adoption, anendment or repea qualifies as an emergency under 8101109.

DEPARTMENT OF

ADMINISTRATIVE SERVICES
DI1VISION OF PROFESSIONAL REGULATION
BOARD OF FUNERAL SERVICES
24 DE Admin. Code 3100
Statutory Authority: 24 Delaware Code,
Section 3105(a)(1) (24 Del. C. 8 3105(a)(1))

A Public Hearing was held to receive comments on July
25, 2001 at the regularly scheduled meeting of the Board of
Funeral Services. At the meeting that followed, the Board
considered changes to Rules 4.0 relating to funeral
establishment permits and Rule 9.0 relating to continuing
education as published in the Register of Regulations, Vol.
4, Issue 12, June 1, 2001.

Summary of the Evidence and I nformation Submitted

Written comment was received from James P. Keith,
FD. He beieves that the continuing education change
stiffens the reguirement and objects. He was concerned
about the wording in Rule 4.2.

There were no verbal comments were received.

Findings of Fact with Respect to the Evidence and
Information

1. The changes to Rule 4.0 clarify the terms

‘establishment’ and ‘satellite’ as used in the rules and
explain the exemption provision.

2. The changes to Rule 9.0 advise practitioners of the
need to select continuing education activities that enhance
the service to the public.

Decision and Effective Date

The Board of Funeral Services hereby adopts the
changes published as proposed Rules 4.0 and 9.0 to be
effective 10 days following final publication in the Register
of Regulations with one clerical change. In Rule 4.2 the
codereferenceisto 24 Del. C. 3101(6), not (b).

Text and Citation

The text of the changes to Rules 4.0 and 9.0 remain as
published Register of Regulations, Vol. 4, Issue 12, June 1,
2001 with the clerical change noted above.

Board Of Funeral Services
J. Thomas Sturgis, Jr., Ed.D., President
Richard W. Harra
Kelly Ann Pepper
William J. Doherty 11
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Board of Funeral Services
Statutory Authority: 24 Del.C. 3105(a)(1)

1.0 Duties of the Officers

20 Licensure Requirements

3.0 Federa Trade Commission Regulations

40 Establishment Permits

5.0 Duplicate Certificate

6.0 Suspension - Revocation or Lapse of Funeral
Director's License

7.0 Cash Advance

8.0 Code of Ethics

9.0 Continuing Education Regulations

10.0 Treatment Option for Chemically Dependent or

Impaired Professionals

1.0 Dutiesof the Officers

1.1 The President shal preside at all meetings, cal
meetings, sign certificates with other Boardmembers or
other forms that may berequired by him or her by law.

1.2 In the absence of the President, the Secretary shall
preside at the meetings and call meetings when the President
is absent. However, the signatory duties of the President
may not be transferred to the Secretary.

1.3 In accordance with 29 Del.C. 88807, the Division
of Professiona Regulation shall maintain and keep all
records of licensed funeral directorsin the State of Delaware
issuing a number and date to each license.

1.4 The Division shall also cause to be collected all fees
including license application fees, renewal fees or any other
fee required to be paid in accordance with the provisions of
24 Del.C. Ch. 31, et.seq.

1.5 Inaccordance with the Freedom of Information Act,
29 Del.C. 810004(c), the Division of Professional
Regulation shall publish an agenda of all meetings which
shall include the time, dates and places of said meetings and
an agenda. The Board shall also give public notice of the
regular meetings and its intent to hold an executive session
closed to the public a least seven days in advance.
However, the agenda may be subject to change to include
additional items not on the agenda including executive
sessions closed to the public which arise at the time of the
Board's meeting.

16 The Division of Professional Regulation shal
insure that accurate and detailed minutes of al business to
come before the Board at al Board meetings be transcribed
in accordance with 29 Del.C. 88807 and 24 Del.C. §3103(d).

2.0 Licensure Requirements

2.1 Requirements for licensing of those applying for a
Funeral Director's license in the State of Delaware. The
qualifications of applicants for licensure as funeral director
are contained in 24 Del.C. §3107(a)(1)-(9) and 24 Del.C.
§3109.

2.2 An applicant who has attended a school or college
fully accredited by the American Board of Funeral Service
Education "ABFSE" or its successor and who, after
attending such ABFSE accredited school or college, has
received an Associate degree or its equivalent in mortuary
science, wherein such "degree" required the successful
completion of at least sixty (60) semester credit hours, shall
be eligible for licensure as a funera director in accordance
with the educational requirements contained within 24
Del.C. 83107. The applicant shall request that a copy of an
officia transcript be sent to the Board.

2.3 The equivalent of an Associate Degree as that term
is used in 24 Del.C. 83107 and herein is a certificate in
mortuary science that required a minimum of thirty (30)
semester credit hours. In addition to said certificate,
sufficient semester credit hours earned from a regionally
accredited institution of postsecondary education, so that the
applicant has earned a total of at least sixty (60) semester
credit hours, are required.

2.4 The Division, upon reguest of a registered intern or
applicant seeking licensure via reciprocity, shall administer
the State examination required by 24 Del C. §3107(a)(3)
based solely upon the laws and regulations of Delaware
which may govern, impact on, and relate to the profession
including preneed funeral service contracts, consumer
protection law and regulations, and laws and regulations
governing crematories and cemeteries.. An applicant for full
licensure, whether via initia or reciprocal licensure, shall be
deemed to have successfully passed the state examination
with a minimum grade of 70%. The national examination
required by 24 De. C. 8§3107(a)(2) may be taken before or
during the internship.

2.5 Asrequired by 24 Del.C. §3107(a)(4), an applicant
other than one seeking licensure via reciprocity shall
satisfactorily complete an internship of oneyear's duration in
a licensed Delaware funeral establishment under the
auspices of alicensed Delaware funeral service practitioner.
In order for an applicant to apply for an internship, the
applicant shall have certified on a form approved by the
Board that he or she has graduated from an accredited high
school or its equivalent, and has received an Associate
Degree or its equivalent in mortuary science, consisting of
sixty (60) credit hours, from a school fully accredited by the
ABFSE or its successor. Satisfactory completion of an
internship requires a minimum of twenty-five (25)
embalming reports and four (4) completed quarterly work
reports evidenced by a notarized statement by the sponsor.
An intern may be given one extension of his or her
internship for an additional year.

See 4 DE Reg. 159 (7/1/00)

3.0 Federal Trade Commission Regulations
A licensed funeral director in the State of Delaware

shall comply with al Federal Trade Commission
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Regulations governing the pricing of funeral services and
merchandise and the method of payment for funeral services
as defined under 24 Del.C. 83101(7). Upon the issuance of a
funeral director's license, a licensed funeral director
represents that he/she is familiar with all Federal Trade
Commission rules and regulations and shall abide by the
same. A licensee may be subject to discipline pursuant to 24
Del.C. Ch.31, et seq. if these rules or regulations have been
violated by the licensee.

4.0 Establishment Permits

4.1 The Board shall issue and renew establishment

permits as provided in 24 Del.C. 83117. As used herein, an
establishment is the building or structure where the practice
of providing funeral servicesis conducted.

4.2 Unless exempt under 24 Del.C. 83101(Hs}[6]). the
building in which funeral services are provided shall contain
a room having the fixtures necessary for the care and
preparation of human remains for funeral service, burial,
entombment or cremation.

4.2.1 A satellite funeral establishment is a place where
the practice of providing funeral services is conducted at a

| ocation separate from the primary place of business.

422 A satellite funeral establishment retains the
exemption only so long as it is continuously operated as an
adjunct to the primary place of business.

4.3 Unless exempt under 24 Del.C. 83117(a)(2), a
funeral establishment shall have a licensed funeral director
in charge full time therein.

4.3.1. A funeral director is in charge full time so
long as the director is on the premises when funeral services
are being provided.

432 A business operating in a funerd
establishment since September 6, 1972 retains an exemption
under 24 Del.C. 8 3117(a)(2) only so long as the record
owner of the business does not change.

4.4 All funera establishments shall conform with
the health and safety regulations promulgated by agencies of
the State of Delaware have regulatory authority.

5.0 Duplicate Certificate

Any licensed funera director may obtain a duplicate
funeral director's certificate upon proof of satisfactory
evidence to the Board that the origina has been lost or
destroyed and a payment of a fee as set by the Division of
Professional Regulation.

6.0 Suspension - Revocation or Lapse of Funeral
Director'sLicense

During any period a licensed funeral director's license
has lapsed, been revoked or suspended by the Board in
accordance with 24 Del.C. 883111 or 3114, no other
licensed funeral director in the State of Delaware may
register death certificates or secure burial permits for the
licensee whose license has been revoked, suspended or has
lapsed. Nor shall the licensee whose license has lapsed, been
revoked or suspended by the Board, be able to register death
certificates or secure burial permits. The Board may notify
the Division of Public Health, the Department of Health and
Social Services, the Medical Examiner's Office or other
appropriate state or federal agency that said funeral director
is prohibited from practicing funeral services as defined by
24 Del.C. Ch. 31.
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7.0 Cash Advance

7.1 A licensed funeral director in the State of Delaware
is prohibited from billing or causing to be billed any item
that is referred to as a "cash advance" item unless the net
amount paid for such item is for funeral servicesin the same
amount asis billed by the funeral director. A cash advance
item is payment made by the funeral director for the
consumer to a third party including but not limited to
cemetery fees, crematory fees, death certificates and florists.

7.2 The effective date of these regulationsis the 6th day
of December, 1989 in accordance with 29 Del.C. §10118
(b).

7.3 The following rules are adopted by the board as a
supplement to the Rules and Regulations governing the State
Board of Funera Services, previously adopted and
promulgated on the 6th day of December, 1989 pursuant to
24 Del.C. 83105 (a)(1) and the Administrative Procedures
Act, 29 Del.C. §10115.

8.0 Codeof Ethics
8.1 Thefollowing isadopted as the code of ethicsfor al
funeral servicelicenseesin the State of Delaware.

811 As funera directors, we herewith fully
acknowledge our individua and collective obligation to the
public, especially to those we serve, our mutual
responsibilities for the proper welfare of the funeral services
profession.

8.1.2 To the public we pledge: vigilant support of
public health laws; proper legal regulations for the members
of our profession; devotion to high moral and service
standards; conduct befitting good citizens, honesty in al
offerings of service and merchandise to the public and all
business transactions.

8.1.3 To those we serve we pledge: confidential
business and professional relationships; cooperation with the
customs, laws, religions and creeds; observance of all
respect due to the deceased; high standards of confidence
and dignity in conduct of all services; truthful representation
of all services and merchandise.

8.1.4 To our profession we pledge: support of high
educational standards and proper licensing law;
encouragement of scientific research; adherence to sound
business practices; adoption of improved technique;
observance of al the rules of fair competition and
maintenance of favorable personnel relations.

9.0 Continuing Education Regulations

9.1 Board Authority

9.1.1 This rule is promulgated under the authority

of 24 De.C. 83105 which grants the Board of Funeral
Services (hereinafter “the Board”) authority to provide for
rules for continuing funeral services education as a
prerequisite for license renewal .

9.2 Requirements

9.21 Every licensed funeral director in active
practice shall complete at least 10 hours/credits of approved
continuing education (hereinafter "CE") during the two year
licensure period prior to the time of license renewal. All CE
credit hours must further the licensee’'s skills and
understanding in the field of funeral services. Licensees
who earn more than the required amount of CE credit hours
during agiven licensure period may carry over no more than
50% of the total CE credit hours required for the next
licensure period.

9.2.2 When a Delaware licensee on inactive status
files awritten application to return to active practice with the
Board, the licensee shall submit proof of having completed
the required CE credit hours for the period just prior to the
request to return to active practice.

9.2.3 Upon application for renewal of a license, a
funeral director licensee shall submit to the Board proof of
completing the required number of CE credit hours.

9.3 Waiver of the CE Requirement

9.3.1 TheBoard has the power to waive any part of
the entire CE requirement for good causeif the licenseefiles
a written reguest with the Board. For example, exemptions
to the CE requirement may be granted due to hedth or
military service. Application for exemption shall be madein
writing to the Board by the applicant for renewal. The Board
shall decide the merits of each individual case at a regularly
scheduled meeting.

9.3.2 Newly licensed funeral directors, including
those newly licensed by reciprocity, are exempt during the
time from initia licensure until the commencement of the
first full licensure period.

9.4 Continuing Education Program Approval

9.4.1 Each contact hour (at least fifty minutes) is
equivalent to 1.0 CE credit hour. One college credit hour is
equivaent to 5 CE credit hours.

9.4.2 Eligible program providers or sponsors
include but are not limited to, educational institutions,
government agencies, professional or trade associations and
foundations and private firms.

9.4.3 Sources of CE credits include but are not
limited to the following:

e Programs sponsored by national funera
service organizations.

*  Programs sponsored by state associations.

e Program provided by loca associations.

e Programs provided by suppliers.

*  Independent study courses for which there
isan assessment of knowledge.

e College courses.

9.4.4 The recommended areas include but are not

limited to the following:

»  Grief counseling

* Professional conduct, business ethics or
legal aspects relating to practice in the profession.
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*  Business management concepts relating to
delivery of goods and services.

»  Technical aspects of the profession.

e Publicrelations.

»  After care counseling.

9.4.5 Application for CE program approval shall

include the following:

9.4.5.1 Date and location.

9452  Description of program subject,
material and content.

9.4.5.3 Program schedule to time segments in
subject content areas for which approval of, and
determination of credit is required.

9.454 Name of instructor(s), background,
expertise.

9.4.55 Name and position of person making
reguest for program approval.

9.4.6 Requests for CE program approva shall be
submitted to the Board on the application provided by the
Board. Application for approval may be made after the
program; however, if the program is not approved, the
applicant will be notified and no credit given.

9.4.7 Approva of CE credits and program formats
by the Committee shall be valid for a period of two years
from the date of approval. Changes in any aspect of the
approved program shall render the approval invalid and the
presenter will be responsible for making reapplication to the
Committee.

9.4.8 Upon request, the Board shall mail a current
list of all previously approved programs.

9.5 Continuing Education Committee

9.5.1 The Board of Funera Services shall appoint a
committee known as the Continuing Education Committee.
The Committee shall consist of the following who shall elect
achairperson:

9.5.1.1 One (1) Board member (non-licensed).

9.5.1.2 One (1) non-Board member who shall
be a licensed funeral director who is owner/operator of a
funeral establishment.

9.5.1.3 One (1) non-Board member who shall
be alicensed funeral director who does not own or operate a
funeral establishment.

9.5.2 Membership on this Committee shall beon a
rotating basis, with each member serving a three year term
and may be €ligible for reappointment. The Committee
members shall continue to serve until a new member is
appointed.

9.5.3 The Continuing Education Committee shall
oversee matters pertaining to continuing education and make
recommendations to the Board with regard to approval of
submitted programs for CE by licensees and with regard to
the Board's review of audited licensees. The Board shall
have final approval on al matters.

9.6 Certification of Continuing Education - Verification

and Reporting

9.6.1 The program provider/sponsor has sole
responsibility for the accurate monitoring of program
attendance. Certificates of attendance shall be supplied by
the program provider/sponsor and be distributed only at the
completion of the program.

9.6.2 Verification of completion of an independent
study program will be made with a student transcript.

9.6.3 The funeral director licensee shall maintain
all original certificates of attendance for CE programs for the
entirelicensure period. Proof shall consist of completed CE
form provided by the Board and shall be filed with the Board
on or before thirty (30) days prior to the expiration date of
the biennia renewal period.

9.6.4 Applications for renewal may be audited by
the Board to determine whether or not the recommended
requirements of continuing education have been met by the
licensee.

9.6.5 If alicenseeis found to be non-compliant in
continuing education, the licensee's license shall lapse at the
expiration of the present licensing period. The Board shall
reinstate such license within twelve (12) months of such
lapse upon presentation of satisfactory evidence of
successful completion of continuing education requirements
and upon payment of all fees due.

9.6.6 Programs approved for continuing education
credit by another state funeral board other than Delaware
shall be automatically approved for al Delaware licensees
upon written application and verification of CE credits by
the applicable state board.

10.0 Voluntary Treatment Option for
Dependent or Impaired Professionals

10.1 If the report is received by the chairperson of the
regulatory Board, that chairperson shall immediately notify
the Director of Professional Regulation or hig’her designate
of the report. If the Director of Professional Regulation
receives the report, he/she shall immediately notify the
chairperson of the regulatory Board, or that chairperson's
designate or designates.

10.2 The chairperson of the regulatory Board or that
chairperson's designate or designates shall, within 7 days of
receipt of the report, contact the individual in question and
inform him/her in writing of the report, provide the
individual written information describing the Voluntary
Treatment Option, and give him/her the opportunity to enter
the Voluntary Treatment Option.

10.3 In order for the individual to participate in the
Voluntary Treatment Option, he/she shall agree to submit to
a voluntary drug and alcohol screening and evaluation at a
specified laboratory or headth care facility. This initia
evauation and screen shall teke place within 30 days
following notification to the professional by the participating
Board chairperson or that chairperson's designate(s).

Chemically
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104 A regulated professional with chemical
dependency or impairment due to addiction to drugs or
alcohol may enter into the Voluntary Treatment Option and
continue to practice, subject to any limitations on practice
the participating Board chairperson or that chairperson's
designate or designates or the Director of the Division of
Professona Regulation or his/her designate may, in
consultation with the treating professional, deem necessary,
only if such action will not endanger the public health,
welfare or safety, and the regulated professiona enters into
an agreement with the Director of Professional Regulation or
his’her designate and the chairperson of the participating
Board or that chairperson’'s designate for a treatment plan
and progresses satisfactorily in such treatment program and
complies with all terms of that agreement. Treatment
programs may be operated by professional Committees and
Associations or other similar professional groups with the
approval of the Director of Professional Regulation and the
chairperson of the participating Board.

10.5 Failure to cooperate fully with the participating
Board chairperson or that chairperson’'s designate or
designates or the Director of the Division of Professional
Regulation or his/her designate in regard to the Voluntary
Treatment Option or to comply with their requests for
evaluations and screens may disqualify the regulated
professional from the provisions of the Voluntary Treatment
Option, and the participating Board chairperson or that
chairperson's designate or designates shall cause to be
activated an immediate investigation and institution of
disciplinary proceedings, if appropriate, as outlined in
subsection (h) of this section.

10.6 The Voluntary Treatment Option may require a
regulated professional to enter into an agreement which
includes, but is not limited to, the following provisions:

10.6.1 Entry of the regulated professional into a
treatment program approved by the participating Board.
Board approval shal not require that the regulated
professional be identified to the Board. Treatment and
evaluation functions must be performed by separate agencies
to assure an unbiased assessment of the regulated
professional’s progress.

10.6.2 Consent to the treating professional of the
approved treatment program to report on the progress of the
regulated professional to the chairperson of the participating
Board or to that chairperson's designate or designates or to
the Director of the Division of Professional Regulation or
his’lher designate at such intervals as required by the
chairperson of the participating Board or that chairperson's
designate or designates or the Director of the Division of
Professional Regulation or his/her designate, and such
person making such report will not be liable when such
reports are made in good faith and without malice.

10.6.3 Consent of the regulated professional, in
accordance with applicable law, to the release of any

treatment information from anyone within the approved
treatment program.

10.6.4 Agreement by the regulated professional to
be personally responsible for al costs and charges associated
with the Voluntary Treatment Option and treatment
program(s). In addition, the Division of Professiona
Regulation may assess a fee to be paid by the regulated
professional to cover administrative costs associated with the
Voluntary Treatment Option. The amount of the fee imposed
under this subparagraph shall approximate and reasonably
reflect the costs necessary to defray the expenses of the
participating Board, as well as the proportional expenses
incurred by the Division of Professional Regulation in its
services on behalf of the Board in addition to the
administrative costs associated with the Voluntary
Treatment Option.

10.6.5 Agreement by the regulated professiona
that failure to satisfactorily progress in such treatment
program shall be reported to the participating Board's
chairperson or hislher designate or designates or to the
Director of the Division of Professiona Regulation or hig/
her designate by the treating professional who shall be
immune from any liability for such reporting made in good
faith and without malice.

10.6.6 Compliance by the regulated professional
with any terms or restrictions placed on professional practice
as outlined in the agreement under the Voluntary Treatment
Option.

10.7 The regulated professional’'s records of
participation in the Voluntary Treatment Option will not
reflect disciplinary action and shall not be considered public
records open to public inspection. However, the participating
Board may consider such records in setting a disciplinary
sanction in any future matter in which the regulated
professional’'s chemical dependency or impairment is an
issue.

10.8 The participating Board's chairperson, hisher
designate or designates or the Director of the Division of
Professional Regulation or his’her designate may, in
consultation with the treating professional at any time during
the Voluntary Treatment Option, restrict the practice of a
chemically dependent or impaired professional if such action
is deemed necessary to protect the public health, welfare or
safety.

10.9 If practice is restricted, the regulated professional
may apply for unrestricted licensure upon completion of the
program.

10.10 Failure to enter into such agreement or to comply
with the terms and make satisfactory progress in the
treatment program shall disqualify the regulated professional
from the provisions of the Voluntary Treatment Option, and
the participating Board shall be notified and cause to be
activated an immediate investigation and disciplinary
proceedings as appropriate.
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10.11 Any person who reports pursuant to this section
in good faith and without malice shall be immune from any
civil, criminal or disciplinary liability arising from such
reports, and shall have his/her confidentiality protected if the
matter is handled in anondisciplinary matter.

10.12 Any regulated professiona who complies with all
of the terms and completes the Voluntary Treatment Option
shall have hisfher confidentiality protected unless otherwise
specified in a participating Board's rules and regulations. In
such an instance, the written agreement with the regulated
professional shall include the potential for disclosure and
specify those to whom such information may be disclosed.

DI1VISION OF PROFESSIONAL REGULATION
BOARD OF EXAMINERS OF PSYCHOLOGISTS
24 DE Admin. Code 3500
Statutory Authority: 24 Delaware Code,
Section 3506(a)(1) (24 Del. C. 8§ 3506(a)(1))

Order Adopting Rules and Regulations

AND NOW, this 30" day of July, 2001, in accordance with
29 Del. C. § 10118 and for the reasons stated hereinafter, the
Board of Examiners of Psychologists of the State of
Delaware (hereinafter “the Board”) enters this Order
adopting amendments to Rules and Regulations.

I. Nature of the Proceedings

Pursuant to the Board's authority under 24 Del. C. §
3506(a)(1), the Board proposed to revise its existing Rules
and Regulations to establish a requirement that requests for
postponement of a matter that is scheduled to be heard by the
Board be made in writing and submitted no less than three
(3) business days prior to the date scheduled for the hearing.
In addition, the proposed revisions to the Rules and
Regulations establish a maximum of one (1) postponement
per party absent a showing of exceptiona circumstances.
Notice of the public hearing to consider the proposed
amendments to the Rules and Regulations was published in
the Delaware Register of Regulations dated May 1, 2001,
and two Delaware newspapers of general circulation, in
accordance with 29 Del. C. § 10115. The public hearing was
held on June 4, 2001 a 9:00 am. in Dover, Delaware, as
duly noticed, and at which a quorum of the Board was
present. The Board deliberated and voted on the proposed
revisions to the Rules and Regulations. This is the Board's
Decision and Order ADOPTING the amendments to the
Rules and Regulations as proposed.

Il. Evidence and Information Submitted

The Board received no written comments in response to
the notice of intention to adopt the proposed revisions to the
Rules and Regulations. No public comment was received at
the June 4, 2001 hearing.

I11. Findingsof Fact and Conclusions

1. The public was given notice of the proposed
amendments to the Rules and Regulations and offered an
adequate opportunity to provide the Board with comments.

2.  The proposed amendments to the Rules and
Regulations are necessary to clarify that requests for
postponement be in writing and be submitted no less than
three (3) business days prior to the scheduled hearing. In
addition, the proposed amendments are necessary to
establish a maximum of one postponement request per party
absent a showing of exceptional circumstances. The
proposed amendments will assist applicants and licensees in
understanding the process applicable to postponement of a
scheduled hearing.

3. The Board concludes that it has statutory authority to
promulgate rules and regulations pursuant to 24 Del. C. §
3506(a)(1) that implement or clarify the Board's statutes.

4. For the foregoing reasons, the Board concludes that it
is necessary to adopt amendments to its Rules and
Regulations, and that such amendments are in furtherance of
its objectives set forth in 24 Del. C. Chapter 35.

V. Decision and Order to Adopt Amendments

NOW, THEREFORE, by unanimous vote of a quorum
of the Board, IT IS ORDERED, that the Rules and
Regulations are approved and adopted in the exact text as set
forth in Exhibit A attached hereto. The effective date of this
Order is ten (10) days from the date of its publication in the
Delaware Register of Regulations pursuant to 29 Del. C. §
10118(g).

By Order
Psychologists

(As authenticated by a quorum of the Board)

Sharon L. Mitchell, Ph.D., President, Professional

Of The Board Of Examiners Of

Member
Constance Dancu, Ph.D., Vice President, Professional
Member

Peter B. Appel, Ph.D., Secretary, Professional Member
Bobby Benjamin, Public Member

Richard Lindale, Public Member

Shirley Reichelt, Public Member

Frank Szczuka, Public Member

William Ulmer, Jr., M.Ed., Professional Member
Edward S. Wilson, Ph.D., Professional Member
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Board of Examiners of Psychologists

1.0 Genera Rules and Regulations

2.0 Official Board Office

3.0 Mestings of the Board

4.0 Officersof the Board

5.0 Proceduresfor Licensure

6.0 Evauation of Credentials

7.0 Supervised Experience

8.0 Failureto Pass Examination

9.0 Psychological Assistants

10.0 Continuing Education

11.0 Professional Conduct

12.0 Complaint Procedures

13.0 License Renewal

14.0 Proceduresfor Licensure Applicable to Full-Time
Faculty Membersin a Nationally Accredited
Doctoral Level Clinica Training Program inthe
State of Delaware

15.0 Voluntary Treatment Option for Chemically
Dependent or Impaired Professionals

16.0 Hearings- Requests for Postponement

1.0 General Rulesand Regulations

The Board of Examiners of Psychologists has been
established under the 24 Del.C. Ch. 35, and current
amendments to that Law. Within the framework of the Law,
the Board has the responsibility for interpreting and
implementing the legal provisions and requirements of the
Law through the establishment of operating Rules and
Regulations. The Board and the public may propose
changes in the Rules and Regulations in accordance with the
Administrative Procedures Act, 29 Del.C. Ch. 101.

2.0 Official Board Office

The official office of the Board of Examiners shall bein
Dover in the Division of Professiona Regulation and all
correspondence must be addressed to this office in written
form before official action can be taken. In addition, the
Division of Professional Regulation will provide an
Administrative Assistant who will take notes at Board
meetings, keep the records for the Board, and serve as a
liaison between the Board and members of the public who
have questions for the Board. The Division of Professional
Regulation will also set feesto defray the cost of regulation.

3.0 Meetings of the Board

The Board will hold such meetings during the year as it
may deem necessary to review licensure applications and
psychological assistant applications, evauate continuing
education, hold disciplinary hearings, or conduct other
Board business. Either the President, or the majority of the
Board may call a Board meeting. The Division of
Professional Regulation, Board members, and the public

shall be notified of the meeting agenda, time and location in
accordance with the Freedom of Information Act.

4.0 Officersof the Board

The Board elects its own officers at the first meeting of
each calendar year. The President of the Board sets the
agendas of the meetings, chairs meetings, and represents the
Board a state regulatory meetings, the American
Association of State and Provincial Psychology Boards, and
other organizations that may interface with the Board unless
someone else is designated to attend in place of the
President. The Vice President or Secretary acts for the
President in the President’s absence. The Secretary of the
Board, in conjunction with the Administrative Assistant
from the Division of Professional Regulation, is responsible
for taking care of Board correspondence.

5.0 Proceduresfor Licensure
5.1 Application - Initial Licensure
An applicant who is applying for licensure as a
psychologist shall submit evidence showing that he/she
meets the requirements of 24 Del.C. 83508. The applicant
must submit the following:
511 An application for licensure, which shall

include;

5.1.1.1 Academic credentials documented by
officia transcripts showing completion of an educationa
program meeting the requirements of 24 Del.C. 83508(a)(1).

5.1.1.2 Supervised experience documented by
having each supervisor complete a Supervisory Reference
Form.

5.1.1.3 Evidence that the applicant passed the
written “Examination for Professional Practice in
Psychology”, developed by the Association of State and
Provincial Psychology Boards (ASPPB), by achieving the
passing score recommended by the ASPPB at the time of the
application for licensure. Candidates who are not licensed in
any other state must have passed the written examination
within five (5) years of application for licensure in
Delaware. Applicants who have not taken the examination
must submit all other required documents to the Board for
review prior to sitting for the examination. Only those
applicants the Board determines are otherwise eligible for
Delaware licensure shall be approved to sit for the
examination, subject to the administration policies and
procedures of the ASPPB. After sitting for the examination,
applicants must supplement their application materials by
submitting evidence of their passing score as recommended
by the ASPPB.

See 3 DE Reg 1067 (2/1/00)

5.1.1.4 Verification that the applicant has no
past or pending disciplinary proceedings. [24 Del.C.
§3508(a)(4)]

5.1.1.5 The application shall not be considered
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complete until all materials are received by the Board for
review at an officially scheduled meeting. The applicant
will have twelve (12) months from the date of initial
submission of the application and fee to complete the
application process.

5.1.2 Completed certification form. The applicant
will be notified, once his’her application is complete and
available for the Board's review. The certification form
must be submitted before any further action can be taken.

5.2 Application - By Reciprocity

An applicant who is applying for licensure as a
psychologist by reciprocity, as defined in 24 Del.C. 83511,
shall submit evidence that he/she meets the following
requirements:

521 An application for licensure, which shall
include:

5.2.1.1 Evidence that the applicant is licensed
or certified in another state and that the applicant has
practiced continuously, as a doctoral-level psychologist, in
good standing in that jurisdiction for two (2) years.

5.2.1.2 Evidence that the applicant passed the
written Examination for Professional Practice of Psychology
(EPPP). The Board shall accept a score of 70% or better, or,
for examinations taken prior to 1992, the minimum passing
score accepted by the Delaware Board in the year the
examination was taken.

See 4 DE Reg. 979 (12/1/00)

5.2.2 Completed certification form. The applicant
will be notified once his’her application is complete and
available for the Board's review. The certification form
must be submitted before any further action can be taken.

6.0 Evaluation of Credentials
6.1 Candidates for licensure as psychologists in the
State of Delaware shall:

6.1.1 Have received a doctoral degree based on a
program of studies which is psychological in content and
specifically designed to train and prepare psychologists. The
doctoral degree must be from a college or university,
accredited as required by 24 Del.C. 83508(a)(1) having a
graduate program which states its purpose to be the training
and preparation of psychologists Graduates of non-United
States (U.S.) degree programs will be required to have their
credentials evaluated by a credentia evaluation service
approved by the National Association of Credential
Evaluation Services, to determine equivalency to the
accreditation requirements of 83508(a)(1) and equivalency
of psychological content and training. The Board will
consider programs to be psychologica in content by the
criteria established by the joint designation project of the
Association of State and Provincial Psychology Boards and
the Council for the National Register of Heath Service
Providersin Psychology, as follows:

See 2 DE Reg. 776 (11/1/98)

See 4 DE Reg. 980 (12/2/00)
6.1.1.1 Programs that are accredited by the
American Psychological Association are recognized as
meeting the definition of a professiona psychology
program. The criteriafor accreditation serves as amodel for
professiona psychology training.
6.1.1.2 Oir, al of the following criteria, (1)
through (9):
6.1.1.2.1 Training in professional
psychology is doctoral training offered in a regionally
accredited institution of higher education.
6.1.1.2.2 The program, wherever it may
be administratively housed, must be clearly identified and
labeled as a psychology program. Such program must
specify in pertinent institutional catalogues and brochuresits
intent to educate and train professional psychologists.
6.1.1.2.3 The psychology program must
stand as a recognizable, coherent organizational entity
within theinstitution.
6.1.1.2.4 There must be a clear authority
and primary responsibility for the core and specialty areas
whether or not the program cuts across administrative lines.
6.1.1.25 The progran must be an
integrated, organized sequence of study.
6.1.1.26 There must be an identifiable
psychology faculty and a psychologist responsible for the
program.
6.1.1.2.7 The program must include a
body of students who are matriculated in that program for a
degree.
6.1.1.28 The program must include
supervised practicum, internship, field or laboratory
training appropriate to the practice of psychology.
6.1.1.2.9 The curriculum shall encompass
aminimum of three (3) academic years of full time graduate
study. In addition to instruction in scientific and
professional ethics and standards research design and
methodology, statistics, and psychometrics, the core
program shal require each student to demonstrate
competence in each of the following substantive content
areas. Thistypically will be met by including aminimum of
three or more graduate semester hours (5 or more graduate
quarter hours) in each of these 4 substantive content areas:
6.1.1.29.1 Biological bases of
behavior: Physiological  psychology, comparative
psychology, neuropsychology, sensation and perception,
psychopharmacol ogy.
6.1.1.2.9.2 Cognitive-affective bases
of behavior: Learning, thinking, motivation, emotion.
6.1.1.2.9.3 Social bases of behavior:
Social psychology, group processes, organizational and
systems theory.
6.1.1.294
human  development,

Individual differences:

Personality  theory, abnormal
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psychology.
6.1.1.3 In addition, all professional education

programs in psychology will include course requirements in
specialty areas.

6.2 Have had, after receiving the doctora degree, at
least 2 years of supervised experience in psychological work
satisfactory to the Board; and

6.3 Have achieved the passing score on the written
standardized Examination for Professional Practice in
Psychology (EPPP) developed by the Association of State
and Provincia Psychology Boards (ASPPB) or its successor;
or

6.4 The Board will qualify for licensing without
examination any person who appliesfor licensure and who is
a Diplomate of the American Board of Professional
Psychology. All such applicants must meet all other
requirements for licensure.

See 2 DE Reg. 776 (11/1/98)

7.0 Supervised Experience

The types of supervision pertinent to licensure as a
psychologist or registration as a psychological assistant are
comprised of three types of supervisory experiences.

7.1 Predoctora internship supervision as required by
doctoral programs in psychology. The predoctoral
internship consists of a minimum of 1,500 hours of actual
work experience completed in not less than 48 weeks, nor
more than 104 weeks. At least 50% of the predoctoral
supervised experience must be in clinical services such as
treatment, consultation, assessment, and report writing, with
at least 25% of that time devoted to face-to-face direct
patient/client contact. No more than 25% of time shall be
allocated for research.

7.2 Postdoctoral supervision is required for initial
licensure as a psychologist. Postdoctoral experience must
consist of 3,000 hours of actual work experience. This
experience is to be completed in not less than two years and
not more than three calendar years, save for those covered
under 24 Del.C. 83519(e). For those individuals the accrua
of 3,000 hours of supervised postdoctoral experience must
take place within six calendar years from the time of hire.
There isto be one hour of face-to-face supervision for every
1-10 hours of clinical work. This experience shall consist of
at least twenty-five percent and not more than sixty percent
of the time devoted to direct service per week in the area of
the applicant’s academic training. “Direct service” consists
of any activity defined as the practice of psychology or the
supervision of graduate students engaging in activities
defined as the practice of psychology. Not more than 25% of
this supervision can be done by other licensed mental health
professionals besides psychol ogists.

The purpose of the postdoctoral supervision is to
train psychologists to practice at an independent level. This
experience should be an organized educational and training

program with explicit goals and a clear plan to meet those
goals. There should be regular written evaluations based on
this program.

7.3 Supervision of psychologica assistants is required
at the frequency of one hour of face-to-face supervision for
every 1-10 hours of clinical work by the psychologica
assistants, as required by Section 9 of the Rules and
Regulations. An individual registered as a psychological
assistant may or may not be receiving supervision in pursuit
of independent licensure as a psychol ogist.

74 A psychologist providing either postdoctoral
supervision or supervision of psychological assistants must
have been in practice for two years post licensure in this or
any other state without having been subject to any
disciplinary actions. He/she must provide 24-hour
availability to both the supervisee and the supervisee's
clients, or ensure that adequate aternative coverage is
provided in the supervisor’'s absence. The supervising
psychologist shall have sufficient knowledge of all clients
including face-to-face contact when necessary and must be
employed or under contract in the setting where the clinical
service takes place and the supervision must occur within
that setting.

See 2 DE Reg. 776 (11/1/98)

8.0 Failureto Pass Examination

Applicants may take the Examination for the
Professional Practice in Psychology as many times as they
choose. Intervals between testing will be determined by the
testing agency and the ASPPB.

9.0 Psychological Assistants

9.1 A psychological assistant is an individual who
meets the requirements of 24 Del.C. Section 3509(2a-2€).
This individual may be registered as a psychological
assistant in order to receive supervision to be eligible for
later licensure to practice independently as a psychologist
and/or for any other reason as recognized by law.

9.2 Psychologica assistants are supervised, directed,
and evaluated by a Delaware licensed psychologist who
assumes professional and legal responsibility for the services
provided.

9.2.1 Any Delaware licensed psychologist who has
had a least two (2) years of experience following the
granting of licensure in this or in any other state may
supervise amaximum of seven (7) psychological assistants.

9.2.2 It is the responsibility of the supervising
psychologist in conjunction with the psychological assistant
to diagnose and form treatment plans for patients seen by the
psychologica assistant and to file such plan in the patient/
client’s chart.

9.23 The patient/client must be informed that
services are being delivered by apsychological assistant and
that the licensed psychologist is responsible for the
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treatment.

9.2.4 The patient/client shall sign a statement of
informed consent attesting that he/she understands that the
services are being delivered by a psychological assistant and
that the licensed psychologist is ultimately responsible for
hig’her treatment. This document shall include the
supervising psychologist’'s name and the telephone number
where he/she can be reached. One copy shall be filed with
the patient/client’s record and another given to the patient.

9.3 The Delaware licensed psychologist is identified as
the legally and ethically responsible party in all advertising,
public announcements, and billings. 1n addition, billings and
advertisements will clearly indicate that the serviceis being
provided by a psychological assistant. All treatment and
evaluation reports prepared by the psychological assistant
must be signed by the psychologist and the psychological
assistant.

9.4 The Delaware licensed psychologist who accepts
the responsibility of using a psychological assistant shall
develop and maintain a current, written job description
delineating the range and type of duties, educational
practicum and clinical experience to be assigned to the
psychological assistant, limits of independent action,
emergency procedures for contacting the  supervising
psychologist, and the amount and type of supervision to be
provided. This job description must be signed by the
psychologist and the psychological assistant and will befiled
in the Division of Professional Regulation, along with an
official copy of the psychological assistant’'s college
transcript, and proof of a 450-hour clinical practicum
supervised by a licensed psychologist or by a faculty
member in a nationally accredited doctoral level clinical
training program in the State of Delaware who is actively
pursuing licensure. The psychological assistant will also
provide a statement under oath as outlined in 24 Del.C.
§3509(b1 - b3).

9.5 The Board will then review credentials, job
description and supervisory arrangements, and if the
arrangements are acceptable, will inform the psychologistin
writing that the psychological assistant can begin work. No
psychological assistant shall begin work until the Board has
approved the application. Registration for psychological
assistants expires biennially and continued performance of
the duties of a psychological assistant requires proof of
twenty (20) hours of continuing education and payment of
therenewal fee.

9.6 Supervision of the psychologica assistant by the
Delaware licensed psychologist is to be aregular and formal
process. Itisrequired that the licensed psychologist and the
psychological assistant have weekly one-on-one, face-to-
face supervision with review of each case served by the
psychological assistant. The supervising psychologist
should be familiar with each patient/client seen by the
psychological assistant and with the ongoing progress of

treatment. One hour of supervision for every ten hours, or
fraction thereof, of direct clinical work by the psychological
assistant is required as a minimum. For example, if a
psychological assistant provides eight (8) hours of direct
clinical service, he or she must receive a minimum of one (1)
hour of supervision. Likewise, a psychologica assistant,
who has fifteen (15) hours of direct clinical contact, must
receive at least two (2) hours of supervision. This
supervision must be documented in writing on patient
records. In addition, the supervising psychologist shall
submit at the time of relicensure and at the termination of the
supervision relationship a supervision report on a form
provided by the Board which will become a part of the
public record. It will contain information describing the date
and amount of supervision and any unscheduled supervisory
contact, as well as a brief assessment of the psychological
assistant’s functioning. The Board will consider requests to
substitute group supervision for some portion of the one-to-
one, face-to-face supervision requirement. A supervising
psychologist must petition the Board and show good cause
for this substitution. If the supervising psychologist’s
request is granted, no more than five (5) psychologica
assistants may meet with the supervising psychologist at one
time and there must be two (2) hours of group supervision in
place of every one (1) hour of individual supervision. All
psychological assistants must have at least one (1) hour of
individual supervision per week. The Board reserves the
right to withdraw their permission for the substitution at any
time.

9.7 Psychological Assistantsareto work in the office of
the licensed psychologist so as to have regular and continued
supervision. When the licensed psychologist is not in the
office, he or she is expected to provide clear contingency
plans for consultation for the psychological assistant. It is
assumed that the psychologist will be available to the
psychological assistant under most circumstances; therefore,
arrangements in which the supervising psychologist is
employed full time elsewherewill not be approved, unless it
can be demonstrated that there will be adequate supervision
and contingency coverage of the psychological assistant.
Supervising psychologists will be expected to describe in
their application for the psychological assistant how much
supervision they will provide and how that supervision will
be provided.

9.8 Psychological assistants who work for agencies
must be supervised by a psychologist employed by or under
contract to the agency. Supervision must occur on site, and
the agency must have clearly spelled out plans for providing
consultation and backup when the supervising psychologist
is not on site. A psychological assistant, who provides
services that are wunder the direction of different
psychologists, must be registered as a psychologica
assistant by al of the psychologists who are directly
supervising the clinical work.
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9.9 When there is a complaint of incompetent,
improper, or unethical behavior on the part of the
psychological assistant, in addition to the disciplinary action
against the psychological assistant, disciplinary action may
be taken against the supervising psychologist for failing to
provide adequate supervision of the psychological assistant.
The Board reserves the right to suspend or revoke the
Delaware licensed psychologist's privilege of hiring a
psychological assistant when just cause has been established
through a formal hearing. Violation of this regulation may
constitute cause for suspending or revoking the future
privilege of hiring a psychological assistant.

9.10 Patients/clientsare aways the responsihility of the
supervising psychologist. Termination or transfer plans
must be worked out with the approval of the supervising
psychologist. A psychological assistant will be considered
to be working for the supervising psychologist until the
Board of Examiners is notified in writing of the change in
arrangements.  The letter terminating a psychological
assistant arrangement must aso specify when the
supervising psychologist is terminating the arrangement
because of concerns about the ethical or professional
behavior of the psychological assistant.

See 2 DE Reg. 776 (11/1/98)

10.0 Continuing Education

10.1 Psychologists must obtain 40 hours of continuing
education every two yearsin order to be eligible for renewal
of license. Psychologists will be notified in January that
they may submit their documentation beginning March 1st.
Continuing education credit must be submitted for the period
of August 1st of the year of renewal to July 31st of the
second year. Individuals licensed within the two year period
will be notified by the Board of the prorated amount to
submit.

10.2 Psychological assistants must obtain 20 hours of
continuing education every two years for re-registration.
Psychological assistants may submit their documentation
beginning March 1st. The appropriate period for credits to
be accrued isfrom August 1st of the year of renewal to July
31st of the second year. Psychological assistants registered
within the two year period will be notified by the Board of
the prorated amount to submit.

10.3 Psychologists or psychological assistants who
have not submitted their material by July 31st will be
allowed to reapply for licensure or registration until August
3lst. In the situation where the appropriate amount of
documentation has been submitted in atimely fashion and in
good faith and with reasonable expectation of renewal, but
has been found to be inadequate, the practitioner has 30 days
from the natification of inadequacy to submit valid
continuing education credit in the amount specified, or until
August 31st of that year, whichever islater.

Hardship. An applicant for license renewa or

registered psychological assistant may be granted an
extension of time in which to complete continuing education
hours upon a showing of good cause. “Good cause” may
include, but is not limited to, disability, illness, extended
absence from the jurisdiction and exceptional family
responsibilities. Requests for hardship consideration must
be submitted to the Board in writing prior to the end of the
licensing period, along with payment of the appropriate
renewal fee. No extension shall be granted for more than
120 days after the end of the licensing period. A license
shall be renewed upon approva of the hardship extension by
the Board, but the license shall be subject o revocation if the
licensee does not complete the requisite continuing
education pursuant to the terms of the extension.

See 4 DE Reg. 983 (12/2/00)

104 It is the responsibility of the psychologist or
psychological assistant to file arecord of his/her continuing
education. Documentation of continuing education will
consist of letters/certificates of attendance from the
sponsoring entity.

10.5 The subject of the continuing education must
contribute directly to the professional competency of a
person licensed to practice as a psychologist or registered as
a psychological assistant. The activity must have significant
intellectual or practical content and deal with psychological
techniques, issues or ethical standards relevant to the
practice of psychology.

10.6 Activities from APA-approved continuing
education sponsors will be automatically accepted. The
following may be eligible:

10.6.1 Other programs which are not APA-
approved sponsors but where the material is relevant to
professiona practice and provides the equivalent of APA-
defined credit. An applicant must provide a brochure or
other documentation that supports the following criteria
relevance, stated objectives, faculty and educational
objectives. To document attendance and completion, a
certificate of attendanceisrequired. In these circumstances,
hours will be accrued on the basis of clock hours involved in
the training.

10.6.2 Graduate courses relevant to professional
practice taken for educational credit offered by a regionally
accredited academic institution of higher education. Each
credit hour of acourseisequivalent to 5 CE hours.

10.6.3 Teaching an undergraduate or graduate level
course in applied psychology at an accredited institution.
Teaching a 3 hour semester or quarter course is considered
the equivalent of 5 CE credits. No more than 5 CE credits
may be completed in this manner for any renewal period and
can be submitted only for the first time that a course is
presented. Appropriate documentation of teaching must
include the listing of the course in the school catalog and a
letter from the academic institution stating that the course
was taught.
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10.6.4 Teaching of a workshop or conduction of a
seminar on a topic of pertinence to the practice of
psychology. Credit earned for one day is a maximum of 2
credits, two days is a maximum of 3 credits, and three days
or more is amaximum of 5 credits. However, credit can be
earned only once for teaching a particular seminar or
workshop and not be digible for re-submission at any time.
Appropriate documentation is considered to be the brochure
and demonstration of the workshop being held by the
sponsoring entity.

10.6.,5 Authorship, editing or reviewing of a
publication. Credit may be earned only in the year of the
publication and is limited to the following:

10.6.5.1 Author of abook (maximum of 40 CE
hours)

10.6.5.2 Author of a book chapter or journal
article (maximum of 15 CE hours)

10.6.5.3 Editor of abook (maximum of 25 CE
hours)

10.6.5.4 Editor of or reviewer for a scientific
or professional journal recognized by the Board (maximum
25 CE hours)

10.6.55 Proof of the above (10.6.5.1 -
10.6.5.4) must include the submission of the work or
documentation of authorship by copy of title pages.

10.6.6 Preparing and presenting a scientific or
professional paper or poster at a meeting of a professional or
scientific organization. Up to 2 hours may be claimed for a
poster presentation. Up to 3 hours of credit may be claimed
for each hour of paper presentation, with a maximum of 8
CE hours per paper. Listing within the program and
certificate letters of attendance at the meeting is appropriate
documentation for both a paper or poster presentation.

See 2 DE Reg. 776 (11/1/98)

10.7 The Board reserves the right to reject any CE
program, if it is outside the scope of the practice of
psychology.

10.8 The following will not be considered for credit:
service to organizations; attending business meetings of
professional organizations; business management or office
administration courses;, group supervision; or case
conferences.

11.0 Professional Conduct
Psychologists and psychological assistants may be
disciplined for violations of provisions of 24 Del.C. 83514,

12.0 Complaint Procedures

121 Complaints against psychologists and
psychological assistants will be investigated as provided by
29 Del.C. 88807 and al hearings shall be conducted in
accordance with the Administrative Procedures Act, 29
Del.C. Chapter 101.

12.2 Complaints must be filed, in writing, with the

Division of Professional Regulation.

13.0 License Renewal

13.1 Renewal notices will be mailed to the current
address on file in the Board's records in a timely fashion to
all psychologists and psychological assistants who are
currently licensed or registered. It shall be the responsibility
of each psychologist and psychologica assistant to advise
the Board, in writing, of a change of name or address.

13.2  Continuing education requirements must be
fulfilled as detailed in Section 10.0 of the Rules and
Regulations and submitted along with the established fee for
renewal to be approved. The Board may, in its discretion,
grant a license renewa under the terms of a continuing
education hardship extension pursuant to rule 10.3 . Should
any psychologist fail to renew or obtain a hardship extension
and continue to make representation as a licensed
psychologist beyond July 314, that individua is practicing
without a license. Should any psychological assistant fail to
renew or obtain a hardship extension and continue to make
representation as aregistered psychological assistant beyond
July 31st, that individua is considered no longer to be
registered, and his/her supervising psychologist is in
violation of the law.

See 4 DE Reg. 984 (12/1/00)

14.0 Procedures for Licensure Applicable to Full Time
Faculty Members in a Nationally Accredited Doctoral
Level Clinical Training Program in the State of Delaware

141 University faculty employed full time in a
nationally accredited doctoral level clinical training program
in the State of Delaware, as specified in 24 Del.C. §3519(e),
who are not licensed, are subject to the following rules and
regulations:

14.1.1 Notification. Such individuals must notify
the Board of Examiners of Psychologists no later than 30
days after the commencement of employment, indicating
employer, position and date employment began. At that time
they will receive a copy of the statute and Rules and
Regulations which detail the exemption under which they
operate.

14.1.2 Professional Activities. These individuals
may participatein activities defined by statute as the practice
of psychology (including the supervision of matriculated
graduate students) only within the context of a clinical
training program. They may conduct any research and
teaching activities related to the activities of such a program.

14.1.3 Education. Such individuals must have
completed the doctoral degree at the time employment
commences consistent with 24 Del.C. §3508(a).

1414  Active Pursuit of Licensure.  Such
individuals are required to be in active pursuit of licensure
for a period not to exceed six (6) years. The six year time
frame for the completion of licensure requirements
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commences with the initial date of employment. The six-
year time frame for individuals employed as of June 12,
1995 commenced on that date.

14.15 Supervision. The supervised experience
required for licensure of such individuals is described in
Section 7.0 of the Rules and Regulations.

See 2 DE Reg. 776 (11/1/98)

15.0 Voluntary Treatment Option for
Dependent or Impaired Professionals

15.1 If the report is received by the chairperson of the
regulatory Board, that chairperson shall immediately notify
the Director of Professional Regulation or hisher designate
of the report. If the Director of Professional Regulation
receives the report, he/she shall immediately notify the
chairperson of the regulatory Board, or that chairperson's
designate or designates.

15.2 The chairperson of the regulatory Board or that
chairperson's designate or designates shall, within 7 days of
receipt of the report, contact the individual in question and
inform him/her in writing of the report, provide the
individual written information describing the Voluntary
Treatment Option, and give him/her the opportunity to enter
the Voluntary Treatment Option.

15.3 In order for the individua to participate in the
Voluntary Treatment Option, he/she shall agree to submit to
a voluntary drug and alcohol screening and evaluation at a
specified laboratory or health care facility. This initial
evaluation and screen shall take place within 30 days
following notification to the professional by the participating
Board chairperson or that chairperson's designate(s).

154 A regulated professional with chemical
dependency or impairment due to addiction to drugs or
alcohol may enter into the Voluntary Treatment Option and
continue to practice, subject to any limitations on practice
the participating Board chairperson or that chairperson's
designate or designates or the Director of the Division of
Professiona Regulation or hisher designate may, in
consultation with the treating professional, deem necessary,
only if such action will not endanger the public health,
welfare or safety, and the regulated professiona enters into
an agreement with the Director of Professional Regulation or
his’her designate and the chairperson of the participating
Board or that chairperson’'s designate for a treatment plan
and progresses satisfactorily in such treatment program and
complies with all terms of that agreement. Treatment
programs may be operated by professional Committees and
Associations or other similar professional groups with the
approval of the Director of Professional Regulation and the
chairperson of the participating Board.

155 Failure to cooperate fully with the participating
Board chairperson or that chairperson’'s designate or
designates or the Director of the Division of Professional
Regulation or his/her designate in regard to the Voluntary

Chemically

Treatment Option or to comply with their requests for
evaluations and screens may disqualify the regulated
professional from the provisions of the Voluntary Treatment
Option, and the participating Board chairperson or that
chairperson's designate or designates shall cause to be
activated an immediate investigation and institution of
disciplinary proceedings, if appropriate, as outlined in
subsection (h) of this section.

15.6 The Voluntary Treatment Option may require a
regulated professional to enter into an agreement which
includes, but is not limited to, the following provisions:

15.6.1 Entry of the regulated professional into a
treatment program approved by the participating Board.
Board approval shall not require that the regulated
professional be identified to the Board. Treatment and
evaluation functions must be performed by separate agencies
to assure an unbiased assessment of the regulated
professional’s progress.

15.6.2 Consent to the treating professional of the
approved treatment program to report on the progress of the
regulated professional to the chairperson of the participating
Board or to that chairperson's designate or designates or to
the Director of the Division of Professional Regulation or
his’her designate at such intervals as required by the
chairperson of the participating Board or that chairperson's
designate or designates or the Director of the Division of
Professional Regulation or his’/her designate, and such
person making such report will not be liable when such
reports are made in good faith and without malice.

15.6.3 Consent of the regulated professiona, in
accordance with applicable law, to the release of any
treatment information from anyone within the approved
treatment program.

15.6.4 Agreement by the regulated professional to
be personally responsible for al costs and charges associated
with the Voluntary Treatment Option and treatment
program(s). In addition, the Division of Professiona
Regulation may assess a fee to be paid by the regulated
professional to cover administrative costs associated with the
Voluntary Treatment Option. The amount of the fee imposed
under this subparagraph shall approximate and reasonably
reflect the costs necessary to defray the expenses of the
participating Board, as well as the proportional expenses
incurred by the Division of Professional Regulation in its
services on behalf of the Board in addition to the
administrative costs associated with the Voluntary
Treatment Option.

15.6.5 Agreement by the regulated professiona
that failure to satisfactorily progress in such treatment
program shall be reported to the participating Board's
chairperson or hislher designate or designates or to the
Director of the Division of Professiona Regulation or hig/
her designate by the treating professional who shall be
immune from any liability for such reporting made in good
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faith and without malice.

15.6.6 Compliance by the regulated professional
with any terms or restrictions placed on professional practice
as outlined in the agreement under the Voluntary Treatment
Option.

157 The regulated professional’s records of
participation in the Voluntary Treatment Option will not
reflect disciplinary action and shall not be considered public
records open to public inspection. However, the participating
Board may consider such records in setting a disciplinary
sanction in any future matter in which the regulated
professional’s chemical dependency or impairment is an
issue.

15.8 The participating Board's chairperson, his/her
designate or designates or the Director of the Division of
Professiona Regulation or his/her designate may, in
consultation with the treating professional at any time during
the Voluntary Treatment Option, restrict the practice of a
chemically dependent or impaired professiona if such action
is deemed necessary to protect the public health, welfare or
safety.

15.9 If practiceis restricted, the regulated professional
may apply for unrestricted licensure upon completion of the
program.

15.10 Failureto enter into such agreement or to comply
with the terms and make satisfactory progress in the
treatment program shall disqualify the regulated professiond
from the provisions of the Voluntary Treatment Option, and
the participating Board shall be notified and cause to be
activated an immediate investigation and disciplinary
proceedings as appropriate.

15.11 Any person who reports pursuant to this section
in good faith and without malice shall be immune from any
civil, criminal or disciplinary liability arising from such
reports, and shall have his/her confidentiality protected if the
matter is handled in anondisciplinary matter.

15.12 Any regulated professiona who complies with all
of the terms and completes the Voluntary Treatment Option
shall have hisfher confidentiality protected unless otherwise
specified in a participating Board's rules and regulations. In
such an instance, the written agreement with the regulated
professional shall include the potential for disclosure and
specify those to whom such information may be disclosed.

16.0 Hearings-Reguests for Postponement
Requests for postponements of any matter scheduled

before the Board shall be submitted to the Board's office in
writing no less than three (3) business days before the date
scheduled for the hearing. Absent a showing of exceptional
circumstances, there shall be a maximum of one
postponement allowed to each party to any hearing.

DEPARTMENT OF EDUCATION
Statutory Authority: 14 Delaware Code,
Section 122(a) (14 Del.C. 122(a))

Regulatory Implementing Order
101 Delaware Student Testing Program

I. Summary of the Evidence and I nfor mation Submitted

The Secretary of Education seeks the approval of the
State Board of Education to amend regulation 101 Delaware
Student Testing Program. The amendmentsto 1.0, 3.0, and
4.0 reflect the changesin 14 Del. C. § 152 and § 153 as per
SB 106 on high school diplomas, off grade testing and on
promotion and retention procedures. In section 2.4 the
reference to “Near the Standard” has been deleted.

Section 7.0 (formaly 2.0) on security and
confidentiality has been amended by deleting sections 7.3.1
through 7.3.7 because testing behavior violations and data
reporting violations are covered in 14 Del. C. 8§ 172 and §
173 as per SB 157. Section 7.0 (formally 2.0) has been
further amended by adding 7.4 Procedures for Reporting
Security Breaches. Other amendments include a new 5.0
that describes who is responsible for providing summer
school programs, a new 6.0 that describes how the high
school diplomaindex is applied and anew 8.0 that describes
procedures for reviewing questions and response sheets from
the DSTPR.

Comments on the amendments to this regulation were
received from the Governors Advisory Council For
Exceptional Citizens and the State Council for Children with
Disabilities. The Department has added the comment
suggested by these councils relating to the placement of
special education students as 3.3.3. The Department
believes that the proposed amendments to this regulation are
consistent with the state and federal law but recognizes and
will continue to revisit the concerns expressed by these
organizations about diplomas and graduation requirements
for special education students and for section 504 eligible
students.

Notice of the proposed regulation was published in the
News Journal and the Delaware State News on June 25,
2001 in the form hereto attached as Exhibit A. The notice
invited written comments and none were received from the
newspaper advertisements.

I1. Findings of Facts

The Secretary finds that it is necessary to amend this
regulation to reflect the changesin the statute and to describe
how the diploma index is applied. Procedures for reviewing
questions and response sheets from the DSTP were aso
necessary to define that process for the school districts and
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for the public. districts _and charter schools shall participate in _all
components _of the DSTP including field test

I11. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that
it is necessary to amend the regulation. Therefore, pursuant
to 14 Del. C. Section. 122, the regulation attached hereto as
Exhibit “B” is hereby amended. Pursuant to the provisions of
14 Del. C. Section. 122(e), the regulation hereby amended
shall bein effect for a period of five years from the effective
date of this order as set fourth in SectionV. below.

IV. Text and Citation

The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit "B," and said regulation
shall be cited in the Regulations of the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the
Secretary pursuant to 14 Del. C. Section. 122, in open
session at the said Board's regularly scheduled meeting on
August 16, 2001. The effective date of this Order shall be
ten (10) days from the date this Order is published in the
Delaware Register of Regulations.

IT IS SO ORDERED this 16th day of August, 2001.

DEPARTMENT OF EDUCATION
Valerie A Woodruff, Secretary of Education

Approved this 16! day of August, 2001.
STATE BOARD OF EDUCATION
Dr. Joseph A. Pika, President
Jean W. Allen, Vice President
Robert J. Gilsdorf
Mary B. Graham, Esquire
Valarie Pepper
Dennis J. Savage
Dr. Claibourne D. Smith

101 Delaware Student Testing Program

1.0 Genera: Definition: The Delaware Student Testing
Program (DSTP) shall include the assessments of all
students in grades K-10 in the areas of reading, writing and
mathematics and the assessments of all studentsin grades 4,
6. 8. and 11 in the areas of science and socia studies. The
DSTP shall also include the participation of Delaware

studentsin the National Assessment of Educationa Progress
(NAEP) as determined by the Department of Education. All

administrations.

1.1 All studentsin said grades shall be tested except that
students with disabilities and students with limited English
proficiency shall be tested according to the Department of
Education’s Guidelines for the Inclusion of Students with
Disabilities and Students with Limited English Proficiency,
as the same, may from time to time be amended hereafter.

1.2 The Department of Education shall determine the
dates upon which the DSTP will be administered, and will
advise the school districts and charter schools of those dates.

[2.0 Levelsof Performance: There shall be five levels of
student performance relative to the State Content
Standar ds on the assessments administered to studentsin
grades 3, 5, 8 and 10 in reading, mathematicsand writing
and to studentsin grades 4, 6, 8 and 11 in social studies
and science. Said levels are defined and shall be
determined asfollows:]

21 3% Distinguished Performance (Level 5): A
student's performance in the tested domain is deemed
exceptional. Students in this category show mastery of the
Delaware Content Standards beyond what is expected of
students performing at the top of the grade level. Student
performance in this range is often exemplified by responses
that indicate a willingness to go beyond the task, and could
be classified as "exemplary." The cut points for
Distinguished Performance shall be determined by the
Department of Education, with the consent of the State
Board of Education, using test data and the results from the
Standard Setting process.

2.2-3-2-Exceeds the Performance Standard (Level 4): A
student's performance in the tested domain goes well beyond
the fundamental skills and knowledge required for students
to Meet the Performance Standard. Students in this category
show mastery of the Delaware Content Standards beyond
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what is expected at the grade level. Student performancein
this range is often exemplified by work that is of the quality
to which all students should aspire, and could be classified as
"very good." The cut points for Exceeds the Performance
Standard shall be determined by the Department of
Education, with the consent of the State Board of Education,
using advice from a standard setting body. The standard
setting body shall utilize a proven method for setting
standards on test instruments that utilizes student work in
making the recommendation.

2.3-3-3—Meets the Performance Standard (Level 3): A
student's performance in the tested domain indicates an
understanding of the fundamental skills and knowledge
articulated in the Delaware Content Standards. Students in
this category show mastery of the Delaware Content
Standards at grade level. Student performance in this range
can be classified as "good." The cut points for Meets the
Performance Standard shall be determined by the
Department of Education, with the consent of the State
Board of Education, using advice from a standard setting
body. The standard setting body shall utilize a proven
method for setting standards on test instruments that utilizes
student work in making the recommendation.

2.4 3-4—Below the Performance Standard (Level 2): A
student's performance in the tested domain shows a partial or
incomplete understanding of the fundamental skills and
knowledge articulated in the Delaware Content Standards.
Students who are Below the Performance Standard may
require additional instruction in order to succeed in further
academic pursuits, and can be classified as academically
“deficient.” The cut points for Below the Performance
Standard shall be determined by the Department of
Education, with the consent of the State Board of Education,
using test data and the results from the Standard Setting

process. Students—at-the—upper—end-ofthistevelare-to-be

setting-preeess:

2.5 3:5—Well Below the Performance Standard (Level
1): A student's performance in the tested domain shows an
incomplete and a clearly unsatisfactory understanding of the

fundamental skills and knowledge articulated in the
Delaware Content Standards. Students who are Well Below
the Performance Standard have demonstrated broad
deficiencies in terms of the standards indicating that they are

poorly prepared to succeed in further academic pursuits and
can beclassified as “very deficient.” Thecut points for Well
Below the Performance Standard shall be determined by the
Department of Education, with the consent of the State
Board of Education, using test data and the results from the
Standard Setting process.

[3.0 Other Indicators of Student Performance

3.1 Local school districts and charter schools may
consider other indicatorsof student performancereative
to the state content standards pursuant to 14 Del. C. §
153(b) when determining the placement of students who
score at Level 1 or Level Il on a mandated retake of a
portion of the DSTP. Theonly other indicators of student
performance that may be considered by a local school
district or charter school are: student performance on
district administered tests pursuant to 14 De. C.
153(e)(1); student performance on end-of-course
assessments; student classroom work products and
classroom grades supported by evidence of student work
that demonstrates a student’s perfor mance pursuant to
14 Del. C. 153(a).]
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[32 Any local school district or charter school
planning to use other indicators of student performance
shall submit the proposed indicators to the Department
of Education by September 1st of each year.

321 Any such submission must include a
demonstration of how an indicator of student
performance aligns with and measures state content
standards and the level of performance required to
demonstrate performance equivalent to meeting state
content standards.

322 Any proposed indicators of student
performance must be approved by the Department of
Education following consultation with the Student
Assessment and Accountability Committee and the State
Board of Education.

3.3 An academic review committee composed of
educatorsin the student’s local school district or charter
school may then determineif a student has demonstrated
proficient performance relative to the state content
standards using evidence from the other indicators of
student performance as approved by the Department of
Education.

3.3.1 The academic review committee shall be
composed of two classroom teachers from the student’s
tested grade, one classroom teacher from the grade to
which the student may be promoted, one guidance
counselor or other student support staff member and two
school building administrators.

332 The supervisor of curriculum or
instruction for the school district or charter school or hig/
her designee shall chair the committee.

3.3.3 Placement of studentswith disabilitieswho
are eligible for special education and related services is
determined by the student’s |EP team.]

4.0 Individual Improvement Plan (I11P)

4.1 The following students are required to have an

Individual Improvement Plan: Students who score below
Level 3 Meetsthe Standard, on the reading portion of the 3@
5th or 8" grade Delaware Student Testing Program or the
mathematics portion of the 8 grade Delaware Student
Testing Program shall have an Individual Improvement Plan
prepared by school personnel and signed by the teacher(s),

principal or designee and a parent or legal guardian of the
student.

4.1.1 Students assessed on the DSTP in grades K,
1,2, 4,6, 7, and 9 who are not progressing satisfactorily

toward the standards in reading shall have an Individual
Improvement Plan prepared by school personnel and signed
by the teacher(s), principal or designee and a parent or legal
guardian of the student. Students assessed on the DSTP in
grades 6, 7, and 9 who are not progressing satisfactorily
toward the standards in mathematics shall have an Individual
Improvement Plan prepared by school personnel and signed
by the teacher(s), principal or designee and a parent or legal
guardian of the student.

4.2 4312The Individual Improvement Plan shall beon a
form adopted by the student’s school district or charter
school. ThellP shal be placed in astudent’s cumulativefile
and shall be updated based on the results of further
assessments. Such assessments may include further DSTP
results as well as local assessments, classroom observations
or inventories. For students with an Individualized
Education Program (IEP), the IEP shall serve as the
Individual Improvement Plan (I1P).

4.3432The Individua Improvement Plan shall at a
minimum identify a specific course of study for the student
that the school will provide and the academic improvement
activities that the student shall undertake to help the student
progress towards meeting the standards.  Academic
improvement activities may include mandatory participation
in summer school, extra instruction and/or mentoring
programs.

4.4-413Fhe Individua Improvement Plan shall be
prepared by school personnel and signed by the teacher(s),
principal or designee and the parent or legal guardian of the
student. A parent or the student’s legal guardian must sign
and return a copy of the student’s Individual Improvement
Plan to the student’s school by the end of the first marking
period.

4.5 42-Disputes initiated by a student’s parent or legal
guardian concerning the student’s | 1P shall be decided by-the

153(eh 2 by the academic review committee.] Any dlspute
concerning the content of a student’'s IEP is subject to
resolution in conformity with the Regulations, Children with
Disabilities.

Atterda-Summer—SchoolProgramPursaantto-34-Dbel
&-8153 Summer school programsfor studentsin grades
3.5, and 8 asrequired pursuant to 14 Del. C. § 153.

5.1 Summer school programs shall be provided by the
student’s district of residence with the following exceptions:

5.1.1 Where a student attends another district as a

result of school choice or attends a charter school the district
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of choice or charter school shall provide the summer school

program.
5.1.2 Where by mutual agreement of both districts

6.4.1 A student shall be awarded a Distinguished
State Diploma upon attainment of a diploma index greater
than or equal to {35 4.0] provided that the student has

or a charter school and the parent or guardian of the student

attained a Performance Level 3 or higher in each content

another district provides services.
5.1.3 Where by mutual agreement of the student’s
school district or acharter school and the student’s parent or

area and provided that the student has met all other

requirements for graduation as established by the State and
local districts or charter schools.

guardian, the parent or guardian arranges for summer school
instruction to be provided outside the public school system.

6.4.2 A student shall be awarded a Standard State
Diploma upon attainment of a diploma index greater than or

Under such conditions the parent or guardian shall be

equal to 3.0 and provided that the student has met all other

responsible for the cost of providing non-public school
instruction. fard+equi-ementstorsceondary-testing-shat
bemet} unlessthe districts or the charter school and parents
or guardian agree otherwise. [Requirements for secondary
testing shall be met]

5.1.4 Where a student has been offered admission
into a vocational technical school district or charter school

requirements for graduation as established by the State and
local districts or charter schools.

6.4.3 A student shal be awarded a Basic State
Diploma upon attainment of a diploma index less than 3.0
and provided that the student has met all other requirements

for graduation as established by the State and local districts
or charter schools.

that district or charter school may provide summer school
services.

6.0 High School Diploma Index As Derived from the 101"
Grade Assessments Pursuant to 14 Del.C. 8 152.

6.1 Students who graduate from aDelaware public high
school, as members of the class of 2004 and beyond shall be
subject to the diplomaindex as stated herein.

6.1.1 Beginning in 2002 for the graduating class of
2004, the [State Department]_shall caculate a diploma

index based upon the student’s grade 10 Delaware Student
Testing Program performance levels in reading, writing, and
mathematics.

6.1.2 Beginning in 2005 for the graduating class of
2006, the [State Department]_shall caculate a diploma

index based upon the student’s grade 10 Delaware Student
Testing Program performance levels in reading, writing,
mathematics and the grade 11 Delaware Student Testing
Program performance levels in science and social studies.

6.2 A student may choose to participate in additional
scheduled administrations of the DSTP in order to improve
hisgher diploma index. The highest earned performance
level in each content area will be used in calculating the
diplomaindex.

6.3 The diploma index shall be calculated by
multiplying the earned performance level in each content
area by the assigned weight and summing the results.

6.3.1 Beginning with the year 2002, the assigned
weights shall be .40 for reading, .40 for mathematics, and .20
for writing for the graduating class of 2004.

6.3.2 Beginning with the year 2005, the assigned
weights shall be .20 for reading, .20 for mathematics, [.20
for writing,] .20 for science and .20 for social studiesfor the
graduating class of 2006.

6.4 Students shall qualify for State of Delaware High
School diplomas as follows:

6.5 Parent or Guardian Notification: Within 30 days of
receiving student performance levels and/or diplomaindices,
school districts and charter schools shall provide written

notice of the same and the consegquences thereof to the
student’s parent or legal guardian.

7.0 20 Security and Confidentiality: In order to assure
uniform and secure procedures, the Delaware Student
Testing Program shall be administered pursuant to the
Delaware Student Testing Program Coordinators Handbook,
as the same, may from time to time be amended hereafter.

7.123 Every district superintendent, district test
coordinator, school principal, school test coordinator and test
administrator shall sign the [affidavit certification]
provided by the Department of Education regarding test
security before, during and after test administration.

7.2 22—Violation of the security or confidentiality of
any test required by the Delaware Code and the fregatatiens
of—the—Department—of—Edueation  Regulations of the
Department of Education] shall be prohibited.

7.3 23—Procedures for maintaining the security and
confidentiality of atest shall be specified in the appropriate
test administration materials. fSerduet—that—vielates-the
seedrHy—oF—corfidentiatty—ofa—tes—is-defired] [as—any
departure—Hrom—the—tes—administration—precedures
established—by—the—Department—of—Education}—{in_14
Del.C. 8170 through 8174. Genduectotthishatureshal
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anRswerof-aR-examineeto-a-secdre-testtem-or-prompt:

suthnedabovel]
7.4 Procedures for Reporting Security Breaches
7.4.1 School Test Coordinators shall report any

confidentiality document, remain with a Department of
Education staff member while reviewing the test questions
and take nothing out of the viewing area.

8.1.2 The Department of Education’s responsibility
is to do the following: schedule the review at a mutually
agreeable time, notify the local district that the review has
been requested, review the procedures for looking at the
DSTP questions, assist the individual(s) as reguested and
keep records of all reviews.

8.1.3 In cases where more than one individual is
requesting to view the DSTP questions, the local school

questionable situations to the District Test Coordinators

district shall send a representative to sit in on the review.

immediately.
7.4.2 District Test Coordinators shall report all

8.2 Parent/guardian(s) may request to view the test
questions and their student’s responses. In order to review

situations immediately to the State Director of Assessment

and Analysis.
74.2.1 Within 5 days of the incident the

District Test Coordinator shall file a written report with the

the DSTP questions and their student’s responses parents/
guardian(s) shall make a request in writing to the State

Director of Assessment and Analysis for an appointment at
the Department of Education. The Department shall be

State Director of Assessment and Analysis that includes the
sequence of events leading up to the situation, statements by

alowed sufficient time to secure a copy of student responses
from the test vendor.

everyone interviewed, and any action either disciplinary or
procedural, taken by the district.
7.4.2.2 Following areview of the report by the

8.2.1 At thetime of the appointment, the individual
shall: provide proper identification upon arrival, sign a
confidentiality document, remain with a Department of

State Director of Assessment and Analysis and the Associate

Secretary of Education for Assessment and Accountability,
an investigator from the State Department of Education will

be assigned to verify the district report.
7.4.2.3 Within 10 days of the receipt of the

Education staff member while reviewing the test questions
and take nothing out of the viewing area.

8.2.2 The Department of Education’s responsibility
is to do the following: schedule the review at a mutually
agreeable time, notify the local district that the review has

report from the District Test Coordinator, the assigned

been requested, review the procedures for looking at the

investigator shall meet with the district personnel involved in

DSTP guestions, assist the individual(s) as requested and

the alleged violation. The meeting will be scheduled through

keep records of all reviews.

the District Test Coordinator and the investigator shall be
provided access to all parties involved and/or to any

823 In the case of the stand-alone writing

witnesses.

7424 The investigator shall report the
findings to the Associate Secretary for Assessment and
Accountability. Following the review the Associate
Secretary [and] shall make a ruling describing any
recommendations and or required actions.

7.4.2.5 The ruling shall be ddlivered within 10
days of the receipt of all reports and information and records
shall be kept of all investigations.

8.0 Procedures for reviewing questions and response sheets
from the Delaware Student Testing Program (DSTP)

8.1 School personnel[. #retaeing lE]oca [s Sichoal [b
Bloard [m M-]embers and the public may request to review
the Delaware Student Testing Program (DSTP) gquestions.
In order to review the DSTP questions individuals shall
make arequest in writing to the State Director of Assessment
and Analysis for an appointment at the Department of
Education.

8.1.1 At thetime of the appointment, the individual
provide proper identification upon arrival, sign a

shall:

response, the parent/guardian(s) may go to the local school
district or charter school to view the test responses.

Regulatory Implementing Order
515 High School Diplomas and Record of Performance

I. Summary of the Evidence and I nfor mation Submitted

The Secretary of Education seeks the approval of the
State Board of Education to amend regulation 515 High
School Diploma and Record of Performance. The regulation
is amended by adding a new section 4.0 on granting state
high school diplomas to World War 11 veterans pursuant to
14 Del. C. § 159 (&) (b) and (c).

The title of the regulation and section 1.0 has also been
amended to reflect the name change from Record of
Performance to Certificate of Performance as per 14 Del. C.
§ 152. The reasons for granting the Certificate of
Performance are now stated in 14 Del. C. § 152 (e) so the
local school districts no longer establish their own guidelines
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for awarding the Certificate of Performance.

The State Council for Persons with Disabilities and the State
Board of Education suggested, for clarity, that Section 1.0 of
the regulation should be separated into two parts one for the
Diplomaand asecond part for the Certificate of Performance
and this has been done.

Notice of the proposed regulation was published in the
News Journal and the Delaware State News July 25,2001, in
the form hereto attached as Exhibit A. The notice invited
written comments and none were received from the
newspaper advertisements.

Il. Findings of Facts

The Secretary finds that it is necessary to amend these
regulations because of changesin the state statutes.

I11. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that
it is necessary to amend the regulation. Therefore, pursuant
to 14 Del. C. Section. 122, the regulation attached hereto as
Exhibit “B” is hereby amended. Pursuant to the provisions of
14 Del. C. Section. 122(e), the regulation hereby amended
shall bein effect for a period of five years from the effective
date of this order as set fourth in SectionV. below.

IV. Text and Citation

The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit "B," and said regulation
shall be cited in the Regulations of the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the
Secretary pursuant to 14 Del. C. Section. 122, in open
session at the said Board's regularly scheduled meeting on
August 16, 2001. The effective date of this Order shall be
ten (10) days from the date this Order is published in the
Delaware Register of Regulations.

IT IS SO ORDERED this 16th day of August, 2001.

DEPARTMENT OF EDUCATION
Valerie A Woodruff, Secretary of Education

Approved this 16 day of August, 2001.
STATE BOARD OF EDUCATION
Dr. Joseph A. Pika, President
Jean W. Allen, Vice President
Robert J. Gilsdorf

Mary B. Graham, Esquire
Valarie Pepper

Dennis J. Savage

Dr. Claibourne D. Smith

515 High School Diploma and Reeeré Certificate of
Performance

[1.0A State sanctioned diploma shall be granted to

students who meet the state and local district
requirements for graduation pursuant to regulation 511
Credit Requirements for High School Graduation and to
14 Del. C. 8152(b)(c)and(d).

2.0 A State sanctioned certificate of performance will be
granted to students who meet the requirements of 14 Del.
C. 8152 (e).]

{20 3.0] Diplomas from one school year eannet shall not be
issued after December 31 of the next school year.

36 4.0] Duplicate diplomas or_certificates of performance
will not be issued, but legitimate requests for validation of
graduation the diploma or the certificate of performance will
be satisfied through a letter of certification. Requests for
diploma information from graduates of Delaware high
schools should be directed to the high school the student was
attending at the time of graduation. If the school does not
have the records then the student should contact the
Department of Education in Dover- for _a notarized Fhe
letter of certification mwust that contains the name of the
applicant, the name of the school, the date of graduation, and
the diploma registry number (if available). and—must—be
netarized:

F4-0 5.0] State High School Diploma for World War Il
veterans pursuant to 14 Del. C. § 159 (a) (b) (c))

42 5.1]"World War 11 Veteran” means any veteran
who performed wartime service between December 7, 1941
and December 31, 1946. If the veteran wasin the service on
December 31, 1946, continuous service before July 16,1947
is considered World War 11.

f42 5.2]The Department of Education shall provide a
high school diplomato any World War 1l veteran who:

{422 5.2.1] Left a Delaware high school

rior to
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graduation in order to serve in the armed forces of the United
States.
422 5.2.2] Did not receive a high school diplom
or received a G.E.D., as a consequence of such service and,
423 5.2.3] Was discharged from the armed forces

under honorabl e circumstances.

$43 5.3]The diploma may aso be awarded
posthumously if the deceased veteran meets the
qualificationsin 4.2.1 through 4.2.3.

F4-4 5.4]Applications for this high school diploma shall
be made on forms designated by the Delaware Department
of Education and the Delaware Commission of Veterans
Affairs and shall have a copy of the candidate’s honorable

discharge papers attached to the application.

Regulatory Implementing Order
701 Unit Count

I. Summary of the Evidence and I nfor mation Submitted

The Secretary of Education seeks to amend the
regulation 701 Unit Count. The sections being amended are
412, 416 and 8.0. Section 4.1.2 adds the inclusion of
repeating seniors who take three or more courses aday to the
unit count. Also added to this section is a reference to the
James H Groves In-school Program from 2.4 in regulation
915 James H. Groves High School. Section 4.1.6 adds a
reference to the inclusion of students in Alternative
programs to the unit count. The amendment to section 8.0
describes the conditions for reinstatement in the Unit Count
that are required for a special education student who is
disqualified.

Notice of the proposed regulation was published in the
News Journal and the Delaware State News on June 25,
2001, in the form hereto attached as Exhibit A. The notice
invited written comments and none were received from the
newspaper advertisements.

Il. Findings of Facts

The Secretary finds that it is necessary to amend this
regulation because the repeating seniors, students in the
Groves in school credit program and the students in the
aternative schools need to be listed in the regulation even
though in practice they were being counted and the special
education issue required added clarity.

I11. Decision to Amend the Regulation
For the foregoing reasons, the Secretary concludes that

it is necessary to amend the regulation. Therefore, pursuant
to 14 Ddl. C. Section. 122, the regulation attached hereto as

Exhibit "B" is hereby amended. Pursuant to the provisions
of 14 Del. C. Section. 122(e), the regulation hereby amended
shall bein effect for aperiod of five years from the effective
date of this order as set fourth in SectionV. below.

IV. Text and Citation

The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit "B," and said regulation
shall be cited in the Regulations of the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the
Secretary pursuant to 14 Del. C. on August 7, 2001. The
effective date of this Order shall be ten (10) days from the
date this Order is published in the Delaware Register of
Regulations.

IT 1S SO ORDERED this 7th day of August, 2001.

DEPARTMENT OF EDUCATION
Valerie A Woodruff, Secretary of Education

701 Unit Count

1.0 Forms and Record Keeping

1.1 AIll information submitted through the unit count
process shall be on the forms provided by the Department of
Education or in such other format as may be acceptable to
the Department.

1.2 Each school shall maintain September enrollment
records in a manner, which will alow for efficient
enrollment audits by the Department of Education and the
State Auditor of Accounts. At the end of September, each
school shall assemble a comprehensive enroliment file that
contains all necessary support materials to substantiate the
enrollments reported. This file shall be retained in the
school for at |east three years.

1.3 Records to substantiate special education students
included in the enrollment count shall contain: student
name, cohort age group, grade level, handicapping
condition, name of special education teachers serving the
student in September, and number of hours of specia
education services received during the last week of school in
September. Individual student case studies, evaluations, and
reports of specialists do not need to be maintained as part of
the September 30 enrollment file. However, individua
student files may be reviewed by the Department of
Education or State Auditor of Accounts to ascertain that the
students reported are bonafide special education students as
per Regulation 925, Children with Disabilities.

2.0 Specid Situations Regarding EnrolIment
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21 All exceptions and extenuating circumstances
relating to the enrollment count are addressed to the
Secretary of Education and shal be received by the
Secretary for consideration prior to September 30.

2.2 Students with multiple handicaps shall be reported
in the category that_corresponds to their major handicapping
condition.

2.3 Students included in the special education unit
count under the placement provisions of Transfer Student or
Emergency Temporary Placement or Change of Placement
shall meet the evaluation and placement requirements found
in Regulation 925, Children with Disabilities.

2.4 Students not assigned to a specific grade shall be
reported in a grade appropriate for their age or their
instructional level for purposes of the unit count.

3.0 Accounting for Students A Not in Attendance the Last
Ten Days in September

3.1 For students not in attendance at school during the
last 10 school days of September, the following information
shal be on file to substantiate their inclusion in the
enrollment count:

3.1.1 Reason for absence and date of |ast direct contact
with student or parent.

3.1.2 Reason to believe that student will be
returning to school before November 1st.

3.1.3 Districts and Charter Schools enrolling a
within-state transfer student during the last ten school days
of September shal notify the student’s previous district of
such enrollment. The notification shall be by fax with a
follow-up letter to the previous district central office. The
notification shall be clearly labeled Unit Count Transfer
Students and include the student’s name, grade, and previous
school of attendance. A student enrolling with a formal
notice of withdrawa from the previous district is exempted
from this notification requirement. Failure to follow the
notification procedure may result in including the same
student in two different district enrollments and hence unit
counts. If that occurs, the student will be disallowed from
the receiving district’s enrollment and unit count. Copies of
the fax transmittals and follow-up letters shall be on file to
substantiate the student’s inclusion in the receiving district’s
enrollment and unit count.

4.0 Programs, Situations and Program Types that Qualify
for Inclusion in the Unit Count
4.1 Studentsin the following programs, situations and
program types shall qualify for inclusion in the enrollment
count:
4.1.1 Delaware Adolescent Program, Inc. (DAPI):
A student enrolled in DAPI on September 30 may be
counted in the home school enrollment count. If enrolled the
previous year in aspecial education program in the reporting
school, the student may continue to be reported for the same

level of special education service as was received during the
previous year. If enrolled the previous year in a vocational
program in the reporting school, the student may continue to
be reported as enrolled in the next vocational course in the
program series.

4.1.2 Advanced—placement—in-colege—Students
shal-be-enroled-and-attend-at-teast-one-full-credit-course-in
thetr—high—scheel: Repeating seniors who are enrolled in
school for a minimum number of instructiona hours defined
as three traditional courses or an equivalent time in a block
schedule, shall be included in the unit count provided they
meet the age and residency requirements. Students in the
James H. Groves In-school Credit Program (2.4 in regulation
915 James H. Groves High school) and students in the
Advanced Placement Program shall be enrolled and attend at
least one full credit coursein their high school to be included
in the unit count provided they also meet the age and
residency reguirements.

4.1.3 Temporary medical problem, which precludes
school attendance prior to November 1st.

414 Supportive  heme-beund
instruction provided by the reporting school.

415 Stevenson House or New Castle County
Detention Center: Students on a temporary basis pending
disposition of case who are expected to return to school prior
to November 1st.

4.1.6 Alternative Education Program: A student
enrolled in an Alternative Program on September 30 may be
counted in the home school enrollment count. If enrolled the
previous year in a special education program in the reporting
schoal, the student may continue to be reported for the same
level of special education service as was received the
previous year. |If enrolled the previous year in a vocational
program in the reporting school, the student may be reported
as enrolled in the next vocational course in the program
series.

homebound

4.1.7 436 Four-year old “gifted or talented”
students recorded in the grade level enrollment group to
which they are assigned.

4.1.8 4%+ All pre-kindergarten students with
disabilities shall be counted as full-time special education
students.

4.1.9 418 Students enrolled in residential facilities
as of the last day of September. These students are included
in the enrollment count of the district operating the
instructional program in that facility. The facilities that are
eligible shall be identified each year by the Department of
Education.

4.1.10 419 Regular Programs - Regular programs
include students who are enrolled in the regular elementary
or secondary curriculum of the schoal, i.e., the core of the
school subjects, which most students take.

4.1.11 4310 Full-time Special Education Programs
- Students who have been properly diagnosed, placed in a
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special program, and receive instruction from a certified
special education teacher for at least 12 1/2 hours per week.
Special students must have appropriate supporting
documentation on file as required by the Identification,
Evaluation and Placement Process in Regulation 925,
Children with Disabilities.

4.1.12 4331 Part-time Special Education Programs
- Part-time special education programs include students who
receive less than 12-1/2 hours of instruction from a certified
special education teacher, but meet all other criteria for full-
time special education services. Part-time special education
students, for unit computation, have their time apportioned
between a regular student in a specified grade and a special
student in a specified category.

41121 432 The apportioning is
accomplished by dividing the number of hours that each
student receives instruction from a certified special
education teacher by 15. For example, if a second grade
Learning Disabled student receives 11.5 hours of special
education service per week, the student is counted as a .77
LD student (11.5/15 = .77) and a .23 second grade regular
student. This accountsfor one Full-Time Equivalent Student
(.77 +.23=1.0).

4.1.13 4122 Vocational Programs - A maximum
of 900 minutes of vocational time per week per student shall
be credited toward the vocational unit determination.
Students who attend full time, 900 minute vocational
programs are not counted in any other vocationa course.
They have the maximum time allowed.

5.0 Programs and/or Situations that Do Not Qualify for the
Unit Count
5.1 Students in the following programs and situations

do not qualify for inclusion in the enrollment count:

511 Students who have not attended school
during the last 10 days of September

512 Students who are enrolled in General
Education Development (GED) programs

5.1.3 Students who are enrolled in other than
Department of Education approved programs

514 Students who are transferred to a state
residential facility during September shall not beincluded in
the enrollment count of the District unless that District
operates the facility’s instructional program; otherwise the
student must be treated as a withdrawal

6.0 Nontraditional High School Schedules: For unit count
purposes if a special education student or a vocational
student in a school utilizing nontraditional schedules
receives during the course of the year the same amount of
instruction the student would have received under a
traditional class schedule, the district shall average the time
and calculate instructional time on aweekly basis; providing
however, that a vocationa student receives a minimum of

300 minutes of instruction per week and a full-time special
education student receives a minimum of 7.5 hours of
instruction per week.

6.1 The following exemplifies a situation with the
required minimum minutes and hours for a full time
vocational and/or specia education student:

Fall Vocationa =
Spring Vocational=

300 minutes per week
1500 minutes per week
1800 /2 = 900 minutes per week

Fall Special Education= 7.5 hours per week
Spring Special Education= 17.5 hours per week
= 25.0/2 =12.5 hours per week

7.0 Charter Schools
7.1 Charter schools shall be alowed the following
optionsin caculating their unit count:
7.1.1 using the standard public school procedure;
major fraction unit rounding rule in each category or
7.1.2 adding the fractiona units in each category
and using the major fraction unit rounding rule on the total.

8.0 Unit-Adiustments-After-Audit—H—after-the-units-are
HH i ]
ce t Hea oy the—Secretary o Edueation—students are
E'qufﬂ Hee .E'Eb.gl the EHCIE EI |g|s .EEIESS I'E'“ the H'E_
I bl I . [ I
disgualified-students: Unit Adjustments After Audit: If, after
the units are certified by the Secretary of Education, a
students is disqualified through the auditing process from the
unit count, the units will be recal culated without that student.
An other eligible student shall not be substituted for the
disgualified student. A special education student who has
been identified and is receiving special education services
and is disqualified from the unit count due to irregularities
contained within supporting documentation, may then be
included in the appropriate regular enrollment category
provided the student meets digibility requirements. Only a
student disqualified by the audit process may be reassigned
to another unit category. In no event can this adjustment
result in anet increase in units for adistrict.
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DEPARTMENT OF HEALTH AND
SOCIAL SERVICES
DivisiON OF PuBLIC HEALTH
OFFICE OF DRINKING WATER
Statutory Authority: 16 Delaware Code,
Section 122(3)(c) (16 Del.C. 122(3)(c))

Rulesand Regulations Governing Public Drinking Water
Systems

Nature of the Proceedings:

Delavare Health and Socia Services (“DHSS’)
initiated proceedings to adopt Rules and Regulations
Governing Public Drinking Water Systems. The DHSS's
proceedings to adopt regulations were initiated pursuant to
29 Delaware Code, Chapter 101 and authority as prescribed
by 16 Delaware Code Chapter 1, Section 122 (3) c.

On June 1, 2001 (Volume 4, Issue 12), DHSS published
in the Delaware Register of Regulations its notice of
proposed regulations, pursuant to 29 Delaware Code,
Section 10115. It requested that written materials and
suggestions from the public concerning the proposed
regulations be delivered to DHSS by July 5, 2001, or be
presented at a public hearing on June 26, 2001, after which
time DHSS would review information, factual evidence and
public comment to the said proposed regulations.

Verbal comments were given and evaluated. Theresults
of that evaluation are summarized in the accompanying
“Summary of Evidence.”

Findings of Fact:

The Department finds that the proposed regulations, as
set forth in the attached copy should be adopted in the best
interest of the general public of the State of Delaware.

THEREFORE, IT IS ORDERED, that the proposed
Rules And Regulations Governing Public Drinking Water
Systems are adopted and shall become effective September
10, 2001, after publication of the final regulation in the
Delaware Register of Regulations.

August 14, 2001
Vincent P. Meconi, Secretary

Summary of Evidence
State of Delawar e Rules and Regulations Gover ning
Public Drinking Water Systems

A public hearing were held on June 26, 2001, in room
309 of the Jesse Cooper building in Dover, Delaware, before
David P. Walton, Hearing Officer, to discuss the proposed

arsenic rule amendment within Delaware Health and Social
Services (DHSS) Rules and Regulations Governing Public
Drinking Water Systems. The announcement regarding the
public hearing was advertised in the Delaware State News,
the News Journal and the Delaware Register of Regulations
in accordance with Delaware Law. Mr. Edward Hallock,
Administrator of the Office of Drinking Water, Division of
Public Health, made the agency’s presentation. Attendees
were encouraged to discuss and ask questions regarding the
proposed arsenic rule amendment. Testimony was given at
the public hearing; testimony and the DHSS (Agency)
responses were as follows:

* Inregardstothefiveyear delay in the proposed
arsenic rule, what is going to be the position of the
Office of Drinking Water in regardsto public notifi-
cation for systemsthat would technically be out of
compliance?

Agency Response: Although DHSS is lowering the arsenic
maximum contaminant level (MCL) standard, water systems
will not have to comply with the lower arsenic standard for
five years. The effective date of the new arsenic MCL will
be five years from the effective date of thefinal rule.

* What will bethestate's stance if thefederal govern-
ment comes out with a higher MCL standard for
arsenic, such as .02 milligrams per liter?

Agency Response: DHSS is confident that the proposed
arsenic MCL standard of .01 milligrams per liter minimizes
long term exposure from this known carcinogen. If the
federal government proposes a higher MCL standard for
arsenic, DHSS will review their proposal, but may not raise
the state standard as a result. State MCL standards for
arsenic may be stricter than federal standards.

* How many other states, municipalitiesor jurisdic-
tions have changed their arsenic MCL standard to
10 parts per billion, when Environmental Protection
Agency (EPA) hasn't even resolved theissue at the
federal level?

Agency Response: We know that other states are
considering lower their arsenic MCL standard, but we are
not aware of any states that have adopted a final rule to do
SO.

Even though the EPA has not resolved this at the federal
level, the Environmental Health Evaluation branch of the
Division of Public Health reviewed the health impact studies
that EPA used and deemed the studies valid and
recommended lowering the arsenic MCL standard in
Delaware.
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e If thisarsenicrulewill impact just a small group of
water suppliers, don’t you think there’s other carcin-
ogensweneed to go after beforewelower thearsenic
standard and create a financial burden on some
small water operators.

Agency Response: According to EPA’'s analysis for the
lower arsenic rule, their best available technology studies
indicate that treatment for arsenic is affordable for small
water systems. In addition, each system will have five years
to line-up funding and/or financing for treatment or to install
anew well. The State DrinkingWater Revolving Loan Fund
will be available for water systems needing financial
assistance.

There are other carcinogens that will be addressed,
however this hearing and rule proposal involves arsenic.

* TheGeneral Assembly isgoingto vote on Senate Bill
192, which has an amendment to set the arsenic
MCL at 10 partsper billion.

Agency Response: The amendment was Senate Amendment
2, to Senate Bill 192, which was introduced on June 7, 2001.
Shortly thereafter, Senate Amendment 2, to Senate Bill 192
was stricken.

* When you say fiveyears, are you saying you are giv-
ing fiveyearstimetoreduceto 10 parts per billion to
meet the new arsenic MCL standar d?

Agency Response: Under this rule, water systems will have
five years to comply with the new arsenic MCL standard.
There is no gradual reduction required during the five-year
period.

* Isthestate goingto pay for arsenic tests?

Agency Response: Arsenic test costs will be assumed by the
state.

*  Will water system operatorsbe required to be certi-
fied for arsenic detection?

Agency Response: Water system operators will only need to
be certified in arsenic removal, if the water system decidesto
put in treatment.

There was one grammatical change to the draft
regulations. In Section 22.601, the words, "five years from
the effective date of the adoption of this rule" were deleted
and replaced with the date " September 10, 2006."

The public comment period was open from June 1, 2001 to
July 5, 2001.

Verifying documents are attached to the Hearing
Officer's record. This regulation has been approved by the
Delaware Attorney General’s office and the Cabinet
Secretary of DHSS.

SECTION 226 INORGANIC AND ORGANIC
CHEMICAL REQUIREMENTS

22601 PMCLs AND SMCLs: The following are the
inorganic PMCLs and SMCLs (mg/L - milligrams per liter).
Compliance is determined pursuant to Section 22.602.

A. PMCLs

Substance MCL
Antimony (Sb) 0.006 mg/L
Arsenic (As)**_ 0.05 mg/L**_
Asbestos 7 MF/L*
Barium (Ba) 2 mg/L
Beryllium (Be) 0.004 mg/L
Cadmium (Cd) 0.005 mg/L
Chromium (Cr) 0.1 mg/L
Cyanide (Cn) 0.2 mg/L
Fluoride (F) See Section 22.603
Lead (Pb) 0.02 mg/L
Mercury (Hg) 0.002 mg/L
Nickel (Ni) 0.1 mg/L
Nitrate-Nitrogen (NO3- 10 mg/L (See Section 22.602
N) 13)

Nitrite-Nitrogen (NO-N) 1 mg/L
Total Nitrate Nitrogen 10 mg/L
and Nitrite Nitrogen

Selenium (Se) 0.05 mg/L
Thallium (TI) 0.002 mg/L
Turbidity See Section 22.701

*MFL - million fibers per liter, with fiber length > 10
microns

** Effective Hive-years—frem—the—eHective-date—eithe
adeptien—efthisrutel [September 10, 2006], the Arsenic
standard for all community and non-transient non-
community public water systems shall be 0.01 mg/L.

B. SMCLs

Substance MCL
Aluminum 0.05-0.2 mg/L
Chloride (Cl) 250 mg/L
Color 15 color units
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Copper (Cu) 1 mg/L

Corrosivity Noncorrosive (See
Section22.71)

Foaming Agents 0.50 mg/L

Iron (Fe) 0.30 mg/L

Manganese (Mn) 0.05 mg/L

Odor 3 threshold odor
number

pH 6.5-85

Silver 01 mg/L

Sulfate (SO4) 250 mg/L

Tota Dissolved Solids (TDS)
500 mg/L

Zinc (Zn) 5 mg/L

C. The Maximum Contaminant Level Goals

(MCLG) for lead and copper are as follows:

Lead
Copper

0 mg/L
1.3 mg/L

DivisiON OF PuBLIC HEALTH
OFFICE OF EMERGENCY MEDICAL SERVICES
Statutory Authority: 16 Delaware Code,
Section 122 (3)(c) (16 Dd.C. 122 (3)(c))

Trauma System Rules and Regulations
Nature of the Proceedings:

Delavare Heath and Socid Services (“DHSS’)
initiated proceedings to adopt Rules and Regulations
Governing the State of Delaware Trauma System Rules and
Regulations. The DHSS's proceedings to adopt regulations
were initiated pursuant to 29 Delaware Code, Chapter 101
and authority as prescribed by 16 Delaware Code, Chapter
97, Section 9706 (g) (2).

On July 1, 2001 (Volume 5, Issue 1), DHSS published
in the Delaware Register of Regulations its notice of
proposed regulations, pursuant to 29 Delaware Code Section
10115. It requested that written materials and suggestions
from the public concerning the proposed regulations be
delivered to DHSS by July 31, 2001, or be presented at a
public hearing on July 24, 2001, after which time DHSS
would review information, factual evidence and public
comment to the said proposed regul ations.

Findings of Fact:

No verbal comments were received during the public
hearing and no written comments were received during the
officia public comment period. The public comment period
was open from July 1, 2001 to July 31, 2001. Verifying
documents are attached to the Hearing Officer’srecord. The
regulation has been reviewed and approved by the Delaware
Attorney General’s office.

The Department finds that the proposed regulations, as
set forth in the attached copy should be adopted in the best
interest of the general public of the State of Delaware.

THEREFORE, IT IS ORDERED, that the State of
Delaware proposed Trauma System Rules And Regulations
are adopted and shall become effective September 10, 2001,
after publication of the final regulation in the Delaware
Register of Regulations.

August 9, 2001
Vincent P. Meconi, Secretary

V. STATE OF DELAWARE TRAUMA CENTER
STANDARDS

I. Delaware Adult and Pediatric Trauma Center and
Participating Hospital Standards will be those of the current
American College of Surgeons’ Committee on Trauma
Verification/Consultation  Program  for  Hospitals as
published in their Resources for Optimal Care of the Injured
Patient:1999 (Chapter 23 pages 99-102 and Chapter 10,
Table 1, page 40) and subsequent revisions.

A. Delaware may modify existing American College of
Surgeons’ Committee on Trauma Standards to increase the
level of the requirement.

B. Because American College of Surgeons verification
is a requirement for designation as a Delaware Trauma
Center, no American College of Surgeons Trauma Standard
may be modified so as to decrease the level of the
requirement.

C. The process for modifying an existing American
College of Surgeons Standard is:

1. The Trauma System Committee will discuss and
vote to recommend to the Director of the Division of Public
Health that a modification be made.

2. If approved by the Director, the existing
Delaware Trauma System regulations will be revised
following the usual promulgation of regulations procedures
of Delaware Health and Social Services and the Division of
Public Health.

D. Copies of the American College of Surgeons
Resources for Optimal Care of the Injured Patient:1999 may
be obtained by contacting the American College of
Surgeons’ Publication Orders Department at 633 N. Saint
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Clair Street in Chicago. IL, 60611 or by telephone at (312)
202-5000.

1. Additionally, The Office of Emergency Medical
Services (Blue Hen Corporate Center Suite 4H, Dover (302) : i ici
739-6637) and Division of Public Health Director’s Office  previde—and—maintain—the-servicesferTraumapatientsas
(Jesse Cooper Building, Dover, (302) 739-4701) will each i j
have a copy of this document available on site for public
reference. . !
2. Each County Library System will also have a i : i - i -
copy of this document available for public reference (New i
Castle County (302) 395-5680, Kent County (302) 698-
6440, Sussex County (302) 855-7890).

II. The modifications to the current American College of
Surgeons Standards in effect for Delaware Trauma System
facilities are:

Regional Trauma Center  Community Participating
Levell Level2  TraumaCenter Hospital

CLINICAL CAPABILITIES

1. Traumasurgeons, Neurosurgeons,
and orthopedic surgeons must be
dedicated to one hospital when on

call (taking call at only oneingtitution
at atime) or there must be a physician
on back-up call at each institution
he/she is covering.

Im

CLINICAL QUALIFICATIONS

1. Traumasurgeons, Neurosurgeons,
Emergency Medicine department
physicians, and orthopedic surgeons
must obtain 16 hours of traumaor
trauma-related Continuing Medical
Education credits per year.

Im

2. Emergency Medicine department
physicians, orthopedic surgeons, and
neurosurgeons taking trauma cal |

must be Board certified or eligible.
(NOTE- Non-boarded physiciansin
these specialty areas who have active
privileges at a designated Trauma System
facility at the time of promulgation of
these revisions will be grandfathered.)

Im

Ill. Designated Trauma System facilities will continue to
function in accordance with the Trauma Facility —Division
of Public Heath Memoranda of Agreement signed upon

designation.

E = Essential; D = Desirable; n/a = not applicable
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DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 505)

Natur e of the Proceedings:

The Delaware Department of Heath and Socia
Services (“Department”) / Division of Social Services /
Delaware's A Better Chance (DABC) initiated proceedings
to amend policies related to the Division of Socia Services
Manual Section 4005.3: Step-Parent Income in the DABC
Program. In this change, step-parent income is not used to
determine financial eligibility or benefit levels when the
step-child's natural parent does not reside in the home. The
Department’s proceedings to amend its regulations were
initiated pursuant to 29 Delaware Code Section 10114 and
its authority as prescribed by 31 Delaware Code Section
512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the February, 2001 Delaware Register of
Regulations, requiring written materials and suggestions
from the public concerning the proposed regulations to be
produced by February 28, 2001 at which time the
Department would receive information, factual evidence and
public comment to the said proposed changes to the
regulations.

No written or verbal comments were received relating to
this proposed rule.

Findings of Fact:

The Department finds that the proposed changes as set
forth in the February, 2001 Register of Regulations should

be adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulations of Delaware's A Better Chance Program relating
to step-parent income are adopted and shall be final effective
August 10, 2001.

August 14, 2001
Vincent P. Meconi, Secretary

4005.3 Step-Parent Incomein the ABC Program

In the ABC Program, a step-parent who resides with hig/
her step-children is considered responsible for supporting
those children. A portion of the step-parent'sincome isused
to determine the step-children's financia eligibility and the
amount of assistance the children receive. To determine the
amount of the step-parent's income that is deemed to the
assistance unit, follow the steps listed below:

NOTE: The assistance unit must include the step-child,
the step-child's natural or adoptive parent, and siblings who
areaso living in the home and who are otherwise digible.

1. Determine the step-parent's gross income.

2. Deduct $90.00 from earned income.

3. Deduct the ABC standard of need (See DSSM
4007.2) for the family size that includes the step-parent and
those individuals who

a. livein the step-parent's home

b. arethe step-parent's dependents for income tax
purposes

c. arenot members of the ABC assistance unit.

(These individuals cannot include a person who is
removed from the ABC unit because he/she failed without
good cause to cooperate with DCSE or the First Step
Program and is being sanctioned.)

4. Deduct amounts paid by the step-parent to
individuals who are not living in the home, but who are
claimed as dependents for income tax purposes.

5. Deduct child support or aimony payments made to
individuals not living in the home.

The remainder is unearned income used to determine
the assistance unit's financial eligibility and grant amount.

Summary - Total Income

- $90.00 from earned income

- Standard of Need

- Payments to dependents
Countable Income

The resources of a step-parent are not considered in
determining the financial eigibility of the assistance unit.
Resources held jointly by the step-parent and the step-
parent's spouse are considered available in their entirety to
both partners. If the spouse is a member of the assistance
unit, these resources are considered in determining the unit's
eligibility.

Step-parent budgeting is only used to determine the
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financial eligibility or benefit level of a step-child even—f
when the step-child's natural parent deeset resides in the
home. Stepparent income is not used to determine financial
eligibility or benefit levels when the step-child’'s natural
parent does not residein the home.

NOTE: If the step-parent is included as a member of the
ABC unit, his’/her income is budgeted in accordance with
rules governing the income of ABC applicants and
recipients.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code Sections
311, 520, 2304(16), and 2312 (18 Del.C. 88311,

520, 2304(16), and 2312)

Order

On October 1, 2000, proposed regulation 81 was
published in the Register of Regulations in accordance with
29 Ddl. C. chapters 11 and 101. Additionaly, in accordance
with 29 Ddl. C. chapter 101, notices of the public hearing
were published throughout the state in two newspapers of
general circulation at least twenty days prior to the hearing.
A public hearing was held on November 15, 2000 before the
hearing officer, William E. Molchen, 1l. Present at the
November 15 hearing were numerous individuals
representing healthcare providers, the insurance industry,
and the trial bar. The record was left open until November
30, 2000, to allow for the submission of additional
comments and/or exhibits by interested parties.

Summary of the Evidence and the Infor mation
Submitted

The evidence in this matter consisted of the oral
testimony of five individuals, Kathy S. Gravell, on behalf of
the Department of Insurance; Joseph W. Weik, representing
the Delaware State Bar Association’s Section on Worker’s
Compensation; Lars Kristiansen, Director of Legidative
Affairs for Nationwide Insurance; Bryan Cochran,
Legislative Liaison and Claims Attorney for State Farm
Insurance Company; and W. Christopher Componovo,
representing the Delaware Trial Lawyers Association.
Written comments were received from Nationwide
Insurance, State Farm Insurance, Campbell Consulting, Inc.
on behalf of Coventry Health Care, and Reed & Smith, LLP
on behalf of the Health Insurance Association of America.
There was support expressed by those who testified at the
hearing for the notion of setting abright-line standard for the
timely payment of settled claims and final judgments. As
stated in the proposed regulation, the focus is on the payment

of claims upon which there are agreements or court orders as
to liability and the amount of money to be paid thereon.
Criticisms of the proposed Regulation included, but were not
limited to: difficulty in determining when a settlement has
occurred or liability is reasonably clear (citing examples of
settlements with minors and certain types of fatality claims
where a search has to be made for beneficiaries), afalure to

include a definition of “bad faith” in the regulation,
reconciliation with the provisions of Regulation 80, and that
the genera business practice standard of three failuresto pay
claims during any thirty-six (36) month period is too onerous
and unreasonable;

Findings of Fact with Respect to the Evidenceand
Information

Based upon the evidence received in this matter both
oral and written, | find that the failure of insurance
companies to timely pay claims settled by mutual agreement
and court ordered judgments (whether by verdict,
stipulation, unappealed arbitration awards, etc.) constitutes a
serious problem that adversely affects consumers. | find that
concern over determining when a settlement has occurred is
unwarranted. This regulation does not address the routine
claims procedures of any insurance company. It relates only
to situations where the insurer has agreed to liability and
amount or is subject to afinal court order to pay aclaim. In
either case, the claim becomes finite and enforceable. The
thirty day time limit in which to pay the claim becomes fixed
and the obligation of the insurer to make payment in good
faith under 18 Del. C. Chapter 23 is clear. If there are
guestions relating to minors, beneficiaries or other similar
circumstances, an insurer has the ability to include such
concerns as part of an agreement or may seek appropriate
relief in any post-judgment proceeding that may be allowed
by the court

Objections based on afailure to define bad faith are not
persuasive. The proposed regulation incorporates the good
faith standard of 18 Del.C. § 2304(16)(f). Additionaly, |
have concluded that it should be expressly stated that a
violation of this regulation only creates a rebuttable
presumption which the insurer may address in any hearing
required under 18 Del. C. 88§ 2307, 8.

There are severa technical, non-substantive revisions to
clarify the proposed regulation that do not require re-
publication or re-hearing which | incorporate into the final
regulation appended hereto.

Decision and Effective Date
| hereby adopt Regulation 81 as modified by the

changes appended hereto to be effective thirty days
following final publication in the Register of Regulations.
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Text and Citation

The text of Regulation 81 appears in the Register of
Regulations Vol. 4, Issue 4, October 1, 2000 as modified by
the changes of authority in Section 1, the further definition
of agreement or order in Sections 4 and 5, the clarification of
statutory authority to impose penalties under Title 18,
Chapter 5 in Section 6, the inclusion of a rebuttable
presumption standard in Section 7 and minor semantic
changes elsewhere in the regulation.

DATED: August 2001
Donna Lee H. Williams, Insurance Commissioner

Regulation No. 81
Prompt Payment of Settled Claims

1.0 Authority

2.0 Scope

3.0 Purpose

4.0 Prompt Payment

5.0 Settlement of Claims

6.0 Procedure and Penalties

7.0 General Business Practice

8.0 Separability

9.0 Causes of Action and Defenses
10.0 Effective Date

1.0 Authority. This regulation is adopted by the
Commissioner pursuant to the authority granted by 18 Del.
C. 88 311], 520, 2304(16),] and 2312, and promulgated in
accordance with the Delaware Administrative Procedures
Act, Title 29 Del. C. Chapter 101.

2.0 Scope. This regulation will apply to al insurers that
settle claims either pursuant to alegal action or otherwise.

3.0 Purpose. The purpose of this regulation is to ensure
prompt payment of claims pursuant to the settlement of
claims by insurance carriers as required by 18 Del. C. §
2304(16)(f).

4.0 Prompt Payment. For the purpose of this regulation
prompt payment is defined as remittance of the check within
phirty €]30[3} days from[:] the date of agreement[,
memorialized in writing; e} final order by the court[; or
unappealed arbitration award.]

5.0 Settlement of Claims5.1 The language in 18 Del. C. §
2304 (16)(f) requires good faith to effectuate prompt, fair,
and equitable settlements of claims in which liability has
become reasonably clear. The aforementioned section also
applies in those instances where a case is settled prior to a
hearing but pursuant to an action filed in court. Once liability

has been resolved and an amount agreed upon, or ordered by
the court[, or awarded by an arbitration panel,] the carrier
isrequired to make prompt payment.

6.0 Procedure and Penalties

6.1 In the event that an insurance] carrier does not
remit prompt payment pursuant to th[e is regulation]
fsetttement-efa-elain] and the Department has determined
that fthe said] carrier has done so in bad faith and with such
frequency as to indicate a general business practice, the
Department shall file an action against the carrier pursuant to
the Administrative Procedures Act. The commissioner may
take all of the following actions:

6.1.1 Award interest on the amount of the claim
from the date the claim was settled or ordered, in an amount
equal to the primerate of interest plus 3%.

6.1.2 Fine the insurer according to the provisions
outlined in 18 Del. C. § 329[, and impose other such
penalties asprovided in 18 Del. C. § 520.]

6.1.3 Fine any person(s) involved with the claim
and/or settlement according to the provisions outling[d] in
18 Del. C. § 2308(a)(1).

7.0 General Business Practice

7.1 Within a 36 month period, three instances of a
carier's failure to ppay—a—etaHn—or—bi—fer—serviees
promptly make prompt payment,] as defined in section
[24] above, shall give rise to a rebuttable presumption that
theinsurer isin violation of 18 Del. C. § 2304 (16)(f).

7.2 The 36 month period established in paragraph [~&
7.1 =} above shal be measured [based-dper from] the date
the amount was agreed upon[, er] ordered by the court[, or
awar ded by arbitration].

8.0 Separability

81 If any provison of this Regulation or the
application of any such provision to any person or
circumstance shall be held invalid the remainder of such
provisions, and the application of such provision to any
person or circumstance other than those asto which itis held
invalid, shall not be affected.

9.0 Causes of Action and Defenses. This regulation shall
not create a cause of action for any person or entity, other
than the Delaware Insurance Commissioner, against an
insurer or its representative based upon aviolation of 18 Del.
C. 8 2304(16). In the same manner, nothing in this
regulation shall establish a defense for any party to any cause
of action based upon aviolation of 18 Del. C. § 2304(16).

10.0 Effective Date. Thisregulation shall become effective

30 days after [the-Cemmissiener-ssigratare publication
in the Delaware Register of Regulations.]
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DEPARTMENT OF STATE
OFFICE OF THE STATE BANKING
COMMISSIONER
Statutory Authority: 5 Delaware Code,
Section 121(b) (5 Del.C. 8121(b))

ORDER ADOPTING AMENDED REGULATIONS
5.1101(f).0001;  5.1101etal.0002;
5.1101eta.0004;  5.1101etal.0005;
5.1101eta.0007;  5.1101etal.0009;
5.1101etal.0011 and 5.1105.0008

5.1101etal .0003;
5.1101etal .0006;
5.1101etal .0010;

IT IS HEREBY ORDERED, this 1% day of August,
2001, that amended regulations  5.1101(f).0001;
5.1101etal .0002; 5.1101etal .0003; 5.1101etal .0004;
5.1101etal .0005; 5.1101etal .0006; 5.1101etal .0007;
5.1101etal .0009; 5.1101etal.0010; 5.110letal.0011 and
5.1105.0008 are adopted as regulations of the State Bank
Commissioner. Copies of each of these amended regulations
are attached hereto and incorporated herein by reference.
Amended regulations 5.1101(f).0001; 5.1101etal.0002;
5.1101etal .0003; 5.1101etal .0004; 5.1101etal .0005;
5.1101etal .0006; 5.1101etal .0007; 5.1101etal .0009;
5.1101etal .0010;  5.1101etal.0011 and  5.1105.0008
supersede previous regulations 5.1101(f).0001;
5.1101etal .0002; 5.1101etal .0003; 5.1101etal .0004;
5.1101etal .0005; 5.1101etal .0006; 5.1101etal .0007;
5.1101etal .0009; 5.1101etal.0010; 5.110letal.0011 and
5.1105.0008 respectively. The effective date of amended
regulations 5.1101(f).0001; 5.1101etal.0002;
5.1101etal .0003; 5.1101etal .0004; 5.1101etal .0005;
5.1101etal .0006; 5.1101etal .0007; 5.1101etal .0009;
5.1101etal .0010; 5.1101etal.0011; and 5.1105.0008 is
September 11, 2001. All of these regulations are adopted by
the State Bank Commissioner in accordance with Title 5 of
the Delaware Code and pursuant to the requirements of
Chapters 11 and 101 of Title 29 of the Delaware Code as
follows:

1. Notice of the proposed amendments and the text of
each of the amended regulations were published in the July
1, 2001 issue of the Delaware Register of Regulations. The
Notice aso was published in the News Journal and the
Delaware State News on June 29, 2001 and mailed on or
before that date to al persons who had made timely written
requests to the Office of the State Bank Commissioner for
advance notice of its regulation-making proceedings. The
Notice included, among other things, a summary of the
proposed amended regulations, invited interested persons to
submit written comments to the Office of the State Bank
Commissioner on or before August 1, 2001, and stated that
the proposed amended regulations were available for

inspection at the Office of the State Bank Commissioner,
that copies were available upon request, and that a public
hearing would be held on August 1, 2001 at 10:00 am. in the
Office of the State Bank Commissioner; 555 E. Loockerman
Street, Suite 210, Dover, Delaware.

2. No comments about the proposed amended
regulations were received on or before August 1, 2001.

3. A public hearing was held on August 1, 2001 at
10:00 am. regarding each of the proposed amended
regulations. The State Bank Commissioner; the Deputy
Bank Commissioner for Intergovernmental Affairs, The
Deputy Bank Commissioner for Supervisory Affairs, the
Bank Franchise Tax Specialist for the Office of the State
Bank Commissioner; Calvin Scott, Deputy Attorney
General; and the Court Reporter attended the hearing. No
other person attended the hearing. The Deputy Bank
Commissioner for Intergovernmental Affairs summarized
the proposed amended regulations for the record. No other
comments were made or received at the hearing on the
proposed amended regul ations.

4. After review and consideration, the State Bank
Commissioner decided to adopt amended regulations
5.1101(f).0001; 5.1101etal.0002; 5.1101etal .0003;
5.1101etal.0004; 5.1101etal.0005; 5.1101etal .0006;
5.1101etal.0007; 5.1101etal.0009; 5.1101etal .0010;
5.1101etal.0011 and 5.1105.0008 as proposed.

Robert A. Glen, State Bank Commissioner

Regulation No.: 5.1101(f).0001
fPrepesed Effective Date: September 11, 2001]

Election to Be Treated for Tax Purposes as a
“Subsidiary Corporation” of a Delaware Chartered
Banking Organization or Trust Company, National
Bank Having its Principal Officein Delaware, or Out-of-
state Bank That Operates a Resulting Branch in
Delaware (5 Dd. C.8§1101(f))

A. Purpose: Pursuant to 5 Del. C. 8§1101(f), certain
corporations may elect to be treated as a “subsidiary
corporation” of a Delaware chartered banking organization
or trust company, a national bank having its principal office
in Delaware, or an out-of-state bank that operates a resulting
branch in Delaware. If avalid election is made, the electing
corporation will be taxable on a consolidated basis with its
deemed parent Delaware chartered banking organization or
trust company, national bank having its principal office in
Delaware, or out-of-state bank that operates a resulting
branch in Delaware, and the electing corporation will be
exempt from Delaware state corporation income taxes and
occupational license taxes (as provided in 5 Del. C. §1109).
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B. Who May Elect: A corporation may make the election
only if it meets the following two tests:

1. Ownership test: Eighty percent (80%) of the total
combined voting power of all classes of voting stock of the
electing corporation (“Electing Corporation”) is owned by
an out-of-state bank that operates a resulting branch in
Delaware or, directly or indirectly, by a bank holding
company (“Quadlifying Entity”) that aso, directly or
indirectly, owns al of the stock of a Delaware chartered
banking organization or trust company, a national bank
located in Delaware or an out-of-state bank that operates a
resulting branch in Delaware (“Deemed Parent”). For
purposes of determining ownership of the voting power of an
Electing Corporation, non-voting stock convertible into
voting stock shall betreated as having been so converted.

In order to determine if this test is met, Question 5 on
the election form must be completed. In Column A of
Question 5, list each class of stock or property right which
has voting rights or can be converted into stock with voting
rights. In Column B, state the percentage of the Electing
Corporation’s total voting power of that particular class of
stock (assuming full conversion). In Column C, state the
percentage of each respective class that the Qualifying Entity
owns. If each figure in Column C is at least 80%, then this
first test is met and Column D need not be completed. If not,
Column D should be calculated by multiplying Column B
times Column C. The sum of the figuresin Column D must
be at least equal to 80%. The ownership test must be met at
all times during the taxable year for which the election is
made.

2. Employment Test:  The Electing Corporation,
together with its affiliates (defined by 5 Dd. C. §773(1)),
employs by or before the end of the taxable year following
the taxable year in which the election was made at least 200
personsin Delaware.

C. WhereTo File: The original of the election form must
be filed with the State Bank Commissioner, 555 E.
Loockerman Street, Suite 210, Dover, Delaware 19901, and
acopy must be filed with the Delaware Division of Revenue,
820 N. French Street, Wilmington, Delaware 19801.

D. When To Make The Election: The election must be
made and filed before thefirst day of the fourth month of the
Electing Corporation’s taxable year, except that, (1) in the
case of acorporation that is newly formed or acquired by the
Qualifying Entity, the election may be made and filed within
90 days of such formation or acquisition, and such later
election shall not be subject to the payment of any additional
tax under 5 Del. C. §1104(c) for underpayment of estimated
tax or installment for periods before the date of such
election, and (2) with the approval of the Commissioner, a
later election may be made, subject to the payment of any
additional tax for underpayment of estimated tax or

installment as provided in 5 Del. C. 81104(c) and applicable
regulations of the Commissioner.

E. Supplemental Reporting Requirements:  Once an
election has been made under 5 Del. C. 8§1101(f) for any
Electing Corporation, and so long as the same remains in
effect, each Estimated Franchise Tax Report under
Regulation 5.1101etal.0003 or 5.1101etal.0010 and each
Fina  Franchise Tax Report under Regulation
5.1101etal.0004 or 5.1101etal.0011 filed by the Deemed
Parent shall indicate on the first page thereof the name of
each Electing Corporation whose income and expenses are
consolidated with that of the Deemed Parent. In addition,
each such consolidated Report filed by the Deemed Parent
shall have attached to it separate Reports completed on an
individual non-consolidated basis for each Electing
Corporation (complete such attachments only to the extent
necessary to calculate estimated or final taxable income).

As long as the election remains in effect, the ownership
and employment tests must be met. Therefore, the election
form must be completed each year for each Electing
Corporation and attached to the Final Franchise Tax Report
of the Deemed Parent.

F. Termination Of Election: Once an election is made, it
remains in effect until terminated (a) by notice of voluntary
termination delivered to the State Bank Commissioner, with
a copy to the Delaware Division of Revenue, at any time
during the Electing Corporation’'s taxable year (which
termination shall be effective as of the first day of such
taxable year), or (b) by failure to meet the ownership test and
the employment test referenced in Section B.1 and B.2
hereof. If either test isfirst failed at any time during the first
six months of any taxable year, the termination shall relate
back to the first day of such taxable year. If either test is
failed at any time during the second six months of any
taxable year, the termination shall relate forward to the first
day of the succeeding taxable year. However, an Electing
Corporation shall have the allowable time period referenced
in Section B.2 initially to meet the employment test.

If an election is terminated, the Deemed Parent shall file
an amended Estimated and/or Final Franchise Tax Report for
the year for which the election was originally made, which
Estimated and/or Final Franchise Tax Report shall eliminate
the income and expenses of the Electing Corporation. Any
resulting reduction in bank franchise taxes can be utilized by
the Deemed Parent as credit (without interest) against its
future bank franchise tax liability.

G. Taxable Year: The “taxable year” of an Electing
Corporation shall end on the same date as the taxable year of
the Deemed Parent (as determined for federal income tax
reporting purposes), unless a different taxable year is

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




FINAL REGULATIONS

649

approved by the State Bank Commissioner.
Document Control No.:

Regulation No. 5.1101(f).0001
fPrepesed Effective Date: September 11, 2001]

Election To Be Treated As A Subsidiary Corporation
Under 5Dd. C. 81101(F)

Initial Election or Verification For Tax Year

1. Name and Principal Place of Business of Electing
Corporation:

2. First day of Electing Corporation’s taxable year for
which election is made:

3. Name and Principal Place of Business of
Qualifying Entity (as defined in Section B.1 of this
regulation).

4. Name and Principa Place of Business of Deemed
Parent (as defined in Section B.1 of this regulation):

5. Ownership of Voting Power of Electing
Corporation (See Section B.1 of this regulation):

(A) (B) © (D)
Classof Voting Class's Percentage Weighted

(including Percentage of ClassHeld Voting
property con-  of Corporation's by Qualifying Power
vertible into Totd Voting  Entity of Class
voting stock) Power Held
by
Quialifying
Entity

Total 100%__ Totd

6. Does the Electing Corporation and its “affiliates”
(as defined by 5 Ddl. C. 8773(1)) currently have 200 or more
Delaware employees?

7. If the answer to Question 6 is “No,” do you expect
the number of Delaware employees of the Electing
Corporation and its affiliates to be at least equal to 200 by
the end of the taxable year following the year of election?

The undersigned does hereby certify that the
undersigned is duly authorized on behalf of the Electing
Corporation to make an election to be treated as a
“subsidiary corporation” of the above-named Deemed Parent
for purposes of 5 Del. C.8§1101 and that all statements herein
are true and correct to the best of the undersigned's
knowledge and belief.

Date Signature Title
Print Name Phone No.
Print Address

Mail Completed Forms To:

Office of the State Bank Commissioner
555 E. Loockerman Street, Suite 210
Dover, DE 19901

Regulation 5.1101etal .0002
fPrepesed Effective Date: September 11, 2001]

Instructionsfor Preparation of Franchise Tax (5Del. C.,
Chapter 11)
I. This regulation applies to banking organizations and trust
companies, other than resulting branches in this State of
outofstate banks or federal savings banks not headquartered
in this state but maintaining branches in this State. The
estimated and fina franchise tax reports that accompany this
regulation are found in regulations 5.1101etal.0003 and
5.1101etal.0004, respectively. Regulations 5.1101etal.0005,
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5.1101etal.0006 and 5.1101etal.0007 are applicable to
federal savings banks not headquartered in this State but
maintaining branches in this State. Regulations
5.1101etal .0009, 5.1101etal.0010 and 5.1101etal.0011 are
applicable to resulting branches in this State of outofstate
banks.

I1. Definitions

A. "Bank" means every bank and every corporation
conducting a banking business of any kind or plan whose
principal place of business is in this State, except a national
bank.

B. "Banking organization" means:

1. A bank or bank and trust company organized
and existing under the laws of this State;

2. A nationa bank, including a federal savings
bank, with its principal officein this State;

3. An Edge Act corporation organized pursuant to
§25(a) of the Federal Reserve Act, 12 U.S.C. 8611 et seq.
(an “Edge Act Corporation”), or a state chartered
corporation exercising the powers granted thereunto
pursuant to an agreement with the Board of Governors of the
Federa Reserve System (an “ Agreement Corporation”), and
maintaining an officein this State;

4. A federal branch or agency licensed pursuant to
84 and 85 of the International Banking Act of 1978, 12
U.S.C. 83101 et seg., to maintain an officein this State;

5. A foreign bank branch, foreign bank limited
purpose branch or foreign bank agency organized pursuant
to Chapter 14 of Title 5, or aresulting branch in this State of
aforeign bank authorized pursuant to Chapter 14 of Title 5;
or

6. A resulting branch in this State of an out-of -state
bank, or a branch office in this State of an out-of-state bank.

C. “International Banking Transaction” shall mean any
of the following transactions, whether engaged in by a
banking organization, any foreign branch thereof
(established pursuant to 5 Del. C. 8771 or federa law) or any
subsidiary corporation directly or indirectly owned by any
banking organization:

1. The financing of the exportation from, or the
importation into, the United States or between jurisdictions
abroad of tangible property or services;

2. The financing of the production, preparation,
storage or transportation of tangible personal property or
services which are identifiable as being directly and solely
for export from, or import into, the United States or between
jurisdictions abroad;

3. Thefinancing of contracts, projects or activities
to be performed substantially abroad, except those
transactions secured by a mortgage, deed of trust or other
lien upon real property located in this State;

4. The receipt of deposits or borrowings or the
extensions of credit by an international banking facility,

except the loan or deposit of funds secured by mortgage,
deed of trust or other lien upon real property located in this
State;

5. The underwriting, distributing and dealing in
debt and equity securities outside of the United States and
the conduct of any activities permissible to an Edge Act
Corporation or an Agreement Corporation described above,
or any of its subsidiaries, in connection with the transaction
of banking or other financia operations; or

6. The entering into foreign exchange trading or
hedging transactions in connection with the activities
described in paragraphs (1) through (5) above.

D. “International Banking Facility” means a set of asset
and liability accounts, segregated on the books of a banking
organization, that includes only international banking
facility deposits, borrowings and extensions of credit.

E. “National Bank” means a banking association
organized under the authority of the United States and
having a principal place of businessin this State.

F. "Net Operating Income Before Taxes' means the
total net interest income plus total non-interest income,
minus provision for loan and lease losses, provision for
allocated transfer risk, and total non-interest expense, and
adjustments made for securities gains or losses and other
appropriate adjustments.

G. "Out-of-state bank" has the same meaning asin 8795
of Title 5 of the Delaware Code, which is (i) a State bank, as
defined in the Federal Deposit Insurance Act, as amended, at
12 U.S.C. 81813(a), that is not chartered under Delaware
law, or (ii) a national bank association created under the
Nationa Bank Act (12 US.C. 821 e seq) whose
organization certificate identifies an address outside
Delaware as the place at which its discount and deposit
operations are to be carried out.

H. "Resulting branch in this State of an out-of-state
bank" has the same meaning as in §1101(a) of Title 5 of the
Delaware Code, which is a branch office in this State of an
out-of-state bank resulting from a merger as provided in
Subchapter VII of Chapter 7 of Title 5 of the Delaware
Code, and, in addition, a branch office in this State of an out-
of -state bank.

I. "Securities Business' means to engage in the sale,
distribution and underwriting of, and deal in, stocks, bonds,
debentures, notes or other securities.

J. "Trust Company" means a trust company or
corporation doing a trust company business which has a
principal place of businessin this State.

I11. Estimated Franchise Tax

A banking organization or trust company whose
franchise tax liability for the current year is estimated to
exceed $10,000 shall file an estimated franchise tax report
with the State Bank Commissioner and pay estimated
franchise tax:

A. 1. Filing. The estimated franchise tax report shall be
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filed with the State Bank Commissioner on the first day of
March of the current year.

2. Penalty for latefiling. A latefiling penalty shall
be assessed against the taxpayer in the amount of $25 for
each day after the due date that the taxpayer fails to file the
estimated franchise tax report required above in section 111,
A.1l, unless the State Bank Commissioner is satisfied that
such failure was not willful.

B. Form. The estimated franchise tax report shall bein
the form set out in Regulation No. 5.1101etal.0003;

C. Cdculation of estimated tax. The total estimated
annua franchise tax shall be calculated asfollows:

1. The estimated net operating income before
taxes, which includes the income of any corporation making
an election as provided in Regulation No. 5.1101(f).0001;

2. Adjusted for any estimated income from an
insurance division or subsidiary;

3. Lessany deductions set forth in 5Del. C. 81101,

4. Multiplied by .56 to arrive at estimated taxable
income;

5. The appropriate rate of taxation set forth in 5
Dd. C. 81105 shall be applied;

6. The subtotal estimated annual franchise tax shall
be adjusted for tax credits applicable pursuant to 5 Del. C.
81105, which are calculated in accordance with Regulation
No. 5.1105.0008.

7. The subtotal estimated annual franchise tax shall
be adjusted for Travelink tax credits caculated in
accordance with Department of Transportation Travelink tax
credit reporting requirements.

8. The subtotal estimated annual franchise tax shall
be adjusted for Historic Preservation Tax Credits calculated
in_accordance with 30 Del. C. 881811 et seq. and the
regulations thereunder. Claimed credits must be accompanied by a
Certificate of Completion issued by the Delaware State Historic
Preservation Office certifying that the credits have been properly
earned, in accordance with 5 Del. C. §1105(qg). If the credits have
been transferred, sold or assigned to the taxpayer by another person,
a Certificate of Transfer must also be attached, in accordance with
30 Del. C. 81814(c).

D. Payment of estimated tax. The estimated tax

liability shall be due and payable as follows:

40% due on or before June 1 of the current
taxable year;

20% due on or before September 1 of the
current taxable year;

20% due on or before December 1 of the
current taxable year.

IV. Final Franchise Tax

A. 1. Filing. The December 31 call report, verified by
oath, setting forth the net operating income of the banking
organization and the final franchise tax report, setting forth
the "taxable income" of the banking organization or trust

company, shall be filed with the Office of the State Bank
Commissioner on or before January 30 each year; provided,
however, that a banking organization entitled to take an
additional 15 days to submit its Report of Condition and
Income to the appropriate federal bank supervisory authority
shall file the December 31 call report and the final franchise
tax report with the Office of the State Bank Commissioner
on or before February 15 of each year, except as otherwise
required by 5 Del. C. 8904.

2. Penalty for latefiling. A latefiling penalty shall
be assessed against the taxpayer in the amount of $25 for
each day after the due date that the taxpayer fails to file the
final franchise tax report required above in subsection IV.
A.1., unless the State Bank Commissioner is satisfied that
such failure was not willful.

B. Form. The final franchise tax report shall be in the
form set out in Regulation No. 5.1101etal.0004.

C. Calculation of fina tax. The total final franchise tax
shall be calculated asfollows:

1. The net operating income before taxes, which
includes the income of any corporation making an election
as provided in Regulation No. 5.1101(f).0001;

2. Adjusted for any income from an insurance
division or subsidiary; (include a report of income showing
the name and federal employer identification number of the
division or subsidiary)

3. Less any deduction set forthin5 Del. C. 81101,
(include a report of income showing the name and federal
employer identification number of each subsidiary taken as a
deduction)

4. Multiplied by .56 to arrive at “taxable income”;

5. The appropriate rate of taxation set forth in 5
Del. C. 81105 shall be applied to the taxable income to arrive
at subtotal annual franchise tax;

6. The subtota annual franchise tax shal be
adjusted for tax credits applicable pursuant to 5 Del. C.
81105, which are calculated in accordance with Regulation
No. 5.1105.0008.

7. The subtotal annual franchise tax shal be
adjusted for Travelink tax credits calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements.

8. Thesubtotal estimated annual franchise tax shall
be adjusted for Historic Preservation Tax Credits calculated
in_accordance with 30 Del. C. 881811 et seq. and the
regulations _thereunder. Claimed credits must be
accompanied by a Certificate of Completion issued by the
Delaware State Historic Preservation Office certifying that
the credits have been properly earned, in accordance with 5
Del. C. 81105(qg). If the credits have been transferred, sold
or assigned to the taxpayer by another person, a Certificate
of Transfer must also be attached, in accordance with 30 Del.

C. 81814(c).
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V. Payment of Final Franchise Tax

A. Taxes owed for the previous calendar year are due
and payable on or before March 1 of the following year.
Checks or other forms of payment should be made payable
or directed to the State of Delaware.

B. The amount due and payable on or before March 1
for the previous calendar year shall bethefinal franchise tax,
less any estimated tax payments made for the taxable year,
plus any additional tax due to underpayment of estimated
franchise tax or installment. If the final franchise tax is not
paid by March 1, a penalty for late payment of the final
franchise tax shall be assessed.

VI. Additional Tax Due to Underpayment of Estimated
Franchise Tax or Installment

A. In the case of any underpayment of estimated
franchise tax or installment of estimated tax required by
Chapter 11 of Title 5 of the Delaware Code, there shall be
added to the tax for the taxable year an amount determined at
the rate of 0.05 percent per day upon the amount of the
underpayment for the period of the underpayment. The
amount of the underpayment shall be the excess of:

1. The amount of the estimated franchise tax or
installment payment which would be required to be made if
the estimated tax were equal to 80 percent of the tax shown
on the fina return for the taxable year, or if no return were
filed, 80 percent of the tax for such year, over;

2. The amount, if any, of the estimated tax or
installment paid on or before the last date prescribed for
payment.

B. The period of the underpayment shall run from the
date the estimated franchise tax or installment was required
to be paid to the earlier of the date when such estimated tax
or installment is paid or the date of the final payment of tax
for the year;

C. Notwithstanding the above, the addition to the tax
with respect to any underpayment of estimated franchise tax
or any installment shall not be imposed if the total amount of
all payments of estimated tax made on or before the last date
prescribed for the payment thereof equals or exceeds the
amount which would have been required to be paid on or
before such date if the estimated tax were the tax shown on
the fina return of the banking organization or trust company
for the preceding taxable year.

VII. Penalty - Late Payment of Final Franchise Tax

In the case of a late payment of final franchise tax as
required by Chapter 11 of Title 5 of the Delaware Code,
there shall be added to the tax a penaty in an amount
determined at the rate of 0.05 percent per day until required
payment is made.

VIII. Election to be listed as a"Subsidiary Corporation™
Any corporation which has elected to be treated as a

"subsidiary corporation” of a banking organization or trust
company pursuant to 81101(f) and filed with the State Bank
Commissioner the required election form in accordance with
Commissioner's Regulation No. 5.1101(f).0001 shall
provide (a) a tentative report of income for the eecting
corporation covering estimated bank franchise tax liability
for the current income year to be submitted in conjunction
with the estimated franchise tax report due March 1 for a
banking organization or trust company whose franchise tax
liahility for the current year is estimated to exceed $10,000,
and (b) a report of income for the electing corporation as of
December 31 of each year to be submitted in conjunction
with the final franchise tax report due January 30 or
February 15, as applicable.

As long as the election remains in effect, the ownership
and employment tests must be met. Therefore, the election
form in Regulation No. 5.1101(f).0001 must be completed
each year for each Electing Corporation and submitted with
the final franchise tax report.

Document Control No.:

Regulation 5.1101etal .0003
fPrepesed Effective Date: September 11, 2001]

Estimated Franchise Tax Report (5Del. C., Chapter 11)

This report shall be completed by any banking organization
(other than a resulting branch in this State of an out-of-state
bank, as defined in § 1101(a) of Title 5 of the Delaware
Code) or trust company with an estimated tax liability in
excess of $10,000 in a given year. The completed report is
to be filed in the Office of the State Bank Commissioner on
or before March 1 of the current year. Instructions for the
preparation of this report are found in Regulation
5.1101etal.0002.

Name of Banking Organization or Trust Tax Year

Company

Federal Employer
Identification
Number

Location

List corporation(s) electing under Section 1101(f) and attach
hereto separate reports of estimated income for each Electing
Corporation (include Federal Employer Identification
number).
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Rounded to the
nearest thousand $

1. Estimated net operating income before taxes
(including income of Electing Corporations)

2. Less:

(a) _Adjustment for income from an insurance division
or subsidiary paid to Delaware Department
of Insurance

(b) Adjustment for income from an insurance division
or subsidiary paid to another state

3. Subtotal

4. Less:

(@) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of
Title 5, or other branch established within the United States
but outside of Delaware pursuant to federal law or other
applicable Delaware law, which is otherwise subject
to income taxation under Delaware law.

(b) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is derived from business
activities carried on outside the State and subject to income
taxation under the laws of another state, and that portion of
net operating income before taxes from any such entity other
than a Delaware-chartered banking organization or a
national bank located in this State (as defined in 8801(5) of
Title 5, Delaware Code), which entity is a banking
organization and which is subject to income taxation under
the laws of another state. In no event shall the amount of
income excluded exceed 50% of such subsidiary’s net
operating income before taxes in the case of a subsidiary
engaged in a securities business.

(c) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is derived from business
activities carried on outside the State, which subsidiary,
foreign branch or other branch established outside of

Delaware is subject to shares tax under the laws of another
state. In no event shal the income excluded exceed 50% of
such subsidiary’s net operating income before taxes in the
case of asubsidiary engaged in a securities business.

(d) Net operating income before taxes from any non-
United States branch office provided that at least 80% of
gross income of such office constitutes "income from
sources without the United States" as defined under 8862(a)
of the Internal Revenue Code of 1954, as amended, or any
successor provisions thereto.

(e Gross income from international banking
transactions after subtracting therefrom any expenses or
deductions attributable thereto.

(f) Gross income from international banking facilities
less any attributable expenses or other deductions.

(g) Interest income from obligations of volunteer fire
companies.

(h) Any examination fee paid to the Office of the State
Bank Commissioner pursuant to 8127(a) of Title 5 of the
Delaware Code.

5. Total deductions (add lines 4(a)-(h))

6. Estimated total income before taxes
(subtract item 5 from item 3)

7. Estimated taxable income
(calculated to nearest dollar)

X .56

8. Estimated subtotal annual franchise tax liability
(before tax credits)

Calculation Table:
First $20,000,000 of item 7 at 8.7%
Next $ 5,000,000 of item 7 at 6.7%,
Next $ 5,000,000 of item 7 at 4.7%,
Next $620,000,000 of item 7 at 2.7%
Amount of item 7 over $650,000,000 at 1.7%

Subtotal

9. LessTotal employment tax credits (calculated in
accordance with Regulation No. 5.1105.0008, completed
worksheet attached hereto)

10. Less:Travelink tax credits (calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements, completed worksheet attached
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hereto)

11. LessHistoric Preservation Tax Credits (calculated in
accordance with the Office of Historic Preservation tax
credit reporting requirements. Certificate of Completion
attached. Certificate of Transfer attached if credits have
been transferred, sold or assigned to the taxpayer by another
erson.

12. Estimated total annual franchise tax liability
(subtract items 9, 10 & 11 from item 8)$

13. Payment structure and dates $ Amount
Junel 40% of estimate due

September 120% of estimate due

December 120% of estimate due
March 1 (of succeeding year)Fina payment

I, the undersigned officer, hereby certify that this report,
including any accompanying schedules and statements, has

banks, as defined in § 1101(a) of Title 5 of the Delaware
Code) and trust companies and submitted to the Office of the
State Bank Commissioner on or before January 30;
provided, however, that a banking organization entitled to
take an additional 15 days to submit its Report of Condition
and Income to the appropriate federa bank supervisory
authority shall submit this report to the Office of the State
Bank Commissioner on or before February 15. Income
reported is for the previous calendar year. Instructions for
the preparation of this report are found in Regulation
5.1101etal.0002.

Name of Banking Organization or Trust Tax Year
Company
L ocation Federal Employer

I dentification

Number

List corporation(s) electing under Section 1101(f) and attach

been prepared in conformance with the appropriate  hereto separate reports of estimated income for each Electing
instructions and is true and correct to the best of my Corporation (include Federal Employer Identification
knowledge and belief. number).
Date Signature of President, Treasurer  Title
or Other Proper Officer
Rounded to the
Print Name Phone No. nearest thousand $

Print Address

Mail Completed Form To:

Office of the State Bank Commissioner
555 E. L oockerman Street, Suite 210
Dover, DE 19901

Document Control No.:

Regulation 5.1101etal .0004
fPrepesed Effective Date: September 11, 2001]

Final Franchise Tax Report (5Del. C., Chapter 11)

This report shall be completed by all banking organizations
(other than resulting branches in this State of out-of-state

1. Estimated net operating income before taxes
(including income of Electing Corporations)

2. Less

(&) _Adjustment for income from an insurance division
or subsidiary paid to Delaware Department of Insurance
(report of income attached hereto)

(b) Adjustment for income from an insurance division
or subsidiary paid to another state (report of income

attached hereto)

3. Subtotal

4. Less

(@) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to §771 of
Title 5, or other branch established within the United States
but outside of Delaware pursuant to federa law or other
applicable Delaware law, which is otherwise subject
to income taxation under Delaware law.
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(b) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is derived from business
activities carried on outside the State and subject to income
taxation under the laws of another state, and that portion of
net operating income before taxes from any such entity other
than a Delaware-chartered banking organization or a
national bank located in this State (as defined in 8801(5) of
Title 5, Delaware Code), which entity is a banking
organization and which is subject to income taxation under
the laws of another state. 1n no event shall the amount of
income excluded exceed 50% of such subsidiary’s net
operating income before taxes in the case of a subsidiary
engaged in a securities business.

(c) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is derived from business
activities carried on outside the State, which subsidiary,
foreign branch or other branch established outside of
Delaware is subject to shares tax under the laws of another
state. In no event shall the income excluded exceed 50% of
such subsidiary’s net operating income before taxes in the
case of asubsidiary engaged in a securities business.

(d) Net operating income before taxes from any non-
United States branch office provided that at least 80% of
gross income of such office constitutes "income from
sources without the United States' as defined under 8862(a)
of the Internal Revenue Code of 1954, as amended, or any
successor provisions thereto.

(e Gross income from international banking
transactions after subtracting therefrom any expenses or
deductions attributabl e thereto.

(f) Gross income from international banking facilities
less any attributable expenses or other deductions.

(g) Interest income from obligations of volunteer fire
companies.

(h) Any examination fee paid to the Office of the State

Bank Commissioner pursuant to 8127(a) of Title 5 of the
Delaware Code.

5. Total deductions (add lines 4(a)-(h)) (Include a report of
income showing the name and federal employer
identification number of each subsidiary taken as a

deduction)

6. Total income before taxes
(subtract item 5 from item 3)

X .56

7. Taxableincome
(calculated to nearest dollar)

8. Subtotd franchisetax liability (before tax credits)
Calculation Table:

First $20,000,000 of item 7 at 8.7%

Next $ 5,000,000 of item 7 at 6.7%

Next $ 5,000,000 of item7 at 4.7%

Next $620,000,000 of item 7 at 2.7%
Amount of item 7 over $650,000,000 at 1.7%

Subtotal
9. LessTotal employment tax credits (caculated in

accordance with Regulation No. 5.1105.0008, completed
worksheet attached hereto)

10. Less:Travelink tax credits (calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements, completed worksheet attached
hereto)

11. Less:Historic Preservation Tax Credits (calculated in
accordance with the Office of Historic Preservation tax
credit reporting requirements, Certificate of Completion
attached. Certificate of Transfer attached if credits have
been transferred, sold or assigned to the taxpayer by another

person.)

12. Total annual franchise tax liability
(subtract items 9, 10 & 11 fromitem 8) $

13. Less: Estimated tax payments

a June 1 payment $
b. September 1 payment
c. December 1 payment
d. Totd estimated tax payments

(add items 13a, 13b and 13c)
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14. March 1 final tax payment
(subtract item 13d from item 12)

15. Additiona tax due to underpayment of estimated
franchise tax or installment (if applicable)

16. Penalty for late payment of final franchise tax (if
applicable)

17. Total final tax payment
(add items 14, 15 and 16) $

I, the undersigned officer, hereby certify that this report,
including any accompanying schedules and statements, has
been prepared in conformance with the appropriate
instructions and is true and correct to the best of my
knowledge and belief.

Date Signature of President, Treasurer  Title
or Other Proper Officer
Print Name Phone No.

Print Address

Mail Completed Form To:

Office of the State Bank Commissioner
555 E. L oockerman Street, Suite 210
Dover, DE 19901

Document Control No.:

Regulation No.: 5.1101etal .0005
fPrepesed Effective Date: September 11, 2001]

Instructionsfor Preparation of Franchise Tax for
Federal Savings Banks Not Headquartered in this State
but Maintaining Branchesin this State (5 Del. C.,
Chapter 11)

I. This regulation applies only to federal savings banks not
headquartered in this State but maintaining branches in this
State. The estimated and final franchise tax reports that
accompany  this regulation are found in regulations
5.1101etal .0006 and 5.1101etal .0007, respectively.
I1. Definitions

A. "Net operating income before taxes" means the total
net income cal cul ated in accordance with Section V111 of this

Regulation, with adjustments made for securities gains or
losses and
other appropriate adjustments.

I11. Estimated Franchise Tax

A federal savings bank not headquartered in this State
whose franchise tax liability for the current year is
anticipated to exceed $10,000 shall file an estimated
franchise tax report with the State Bank Commissioner and
pay estimated franchise tax.

A. 1. Filing. The estimated franchise tax report shall
be filed with the State Bank Commissioner on the first day of
March of the current year.

2. Penalty for latefiling. A latefiling penalty shall
be assessed against the taxpayer in the amount of $25 for
each day after the due date that the taxpayer fails to file the
estimated franchise tax report required above in section
I11.A.1., unless the State Bank Commissioner is satisfied that
such failure was not willful.

B. Form. The estimated franchisetax report shall bein
the form set out in Regulation No. 5.1101etal.0006;

C. Calculation of estimated tax. The total estimated
annual franchise tax shall be calculated as follows:

1. Theestimated net operating income before taxes
of the branch or branches located in Delaware;

2. Less the interest income from obligations of
volunteer fire companies,

3. The appropriate rate of taxation set forth in 5
Del. C. 81105 shall be applied;

4. Thesubtotal estimated annual franchise tax shall
be adjusted for tax credits applicable pursuant to 5 Del. C.
81105, which are calculated in accordance with Regulation
No. 5.1105.0008.

5. Thesubtotal estimated annual franchise tax shall
be adjusted for Travelink tax credits calculated in
accordance with Department of Transportation Travelink tax
credit reporting requirements.

6. The subtotal estimated annual franchise tax shall
be adjusted for Historic Preservation Tax Credits calculated
in_accordance with 30 Del. C. 881181 et seq. and the
regulations _thereunder. Claimed credits must be
accompanied by a Certificate of Completion issued by the
Delaware State Historic Preservation Office certifying that
the credits have been properly earned, in accordance with 5.
Del. C. 8§1105(qg). If the credits have been transferred, sold
or assigned to the taxpayer by another person, a Certificate
of Transfer must also be attached, in accordance with 30.
Del. C. §1814(c).

D. Payment of estimated tax. The estimated tax
liability shall be due and payable as follows:

40% due on or before June 1 of the current year;

20% due on or before September 1 of the current year;

20% due on or before December 1 of the current year.
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IV. Final Franchise Tax

A. 1.Filing. The December 31 call report, verified by
oath, setting forth the net operating income of the Delaware
branch or branches of the federal savings bank not
headquartered in this State and the final franchise tax report
shall be filed with the Office of the State Bank
Commissioner on or before January 30 each year;

2. Penalty for latefiling. A latefiling penalty shall
be assessed against the taxpayer in the amount of $25 for
each day after the due date that the taxpayer fails to file the
final franchise tax report required above in section 1V. A.1,,
unless the State Bank Commissioner is satisfied that such
failure was not willful.

B. Form. The fina franchise tax report shall bein the
form set out in Regulation No. 5.1101etal .0007.

C. Cadculation of final tax. Thetotal final franchise tax
shall be calculated as follows:

1. The net operating income before taxes of the
branch or branches located in Delaware;

2. Less the interest income from obligations of
volunteer fire companies;

3. The appropriate rate of taxation set forth in 5
Dd. C. 81105 shall be applied;

4. The subtotal annua franchise tax shall be
adjusted for tax credits applicable pursuant to 5 Del. C.
81105, which are calculated in accordance with Regulation
No. 5.1105.0008.

5. The subtotal annual franchise tax shall be
adjusted for Travelink tax credits calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements.

6. The subtotal annual franchise tax shall be
adjusted for Historic Preservation Tax Credits calculated in
accordance with 30 Del. C. 881811 et seq. and the
regulations _thereunder. Claimed credits must be
accompanied by a Certificate of Completion issued by the
Delaware State Historic Preservation Office certifying that
the credits have been properly earned, in accordance with 5
Del. C. 81105(g). If the credits have been transferred, sold
or assigned to the taxpayer by another person, a Certificate
of Transfer must also be attached, in accordance with 30 Del.

C. 81814(c).

V. Payment of Fina Franchise Tax

A. Taxes owed for the previous calendar year are due
and payable on or before March 1 of the following year.
Checks or other forms of payment should be made payable
or directed to the State of Delaware.

B. The amount due and payable on or before March 1
for the previous calendar year shall bethefinal franchise tax,
less any estimated tax payments made for the taxable year,
plus any additional tax due to underpayment of estimated
franchise tax or installment. If the final franchise tax is not
paid by March 1, a penalty for late payment of the final

franchise tax shall be assessed.

VI. Additiona Tax Due to Underpayment of Estimated
Franchise Tax or Installment

A. In the case of any underpayment of estimated
franchise tax or installment of estimated franchise tax
required by Chapter 11 of Title 5 of the Delaware Code,
there shall be added to the tax for the taxable year an amount
determined at the rate of 0.05 percent per day upon the
amount of the underpayment for the period of the
underpayment. The amount of the underpayment shall be the
excess of:

1. The amount of the estimated franchise tax or
installment payment which would be required to be made if
the estimated tax were equal to 80 percent of the tax shown
on the final return for the taxable year, or if no return were
filed, 80 percent of the tax for such year, over;

2. The amount, if any, of the estimated tax or
installment paid on or before the last date prescribed for
payment.

B. The period of the underpayment shall run from the
date the estimated franchise tax or installment was required
to be paid to the earlier of the date when such estimated tax
or installment is paid or the date of the final payment of tax
for the year;

C. Notwithstanding the above, the addition to the tax
with respect to any underpayment of estimated franchise tax
or any installment shall not be imposed if the total amount of
all payments of estimated tax made on or before the last date
for the payment thereof equals or exceeds the amount which
would have been required to be paid on or before such date if
the estimated tax were the tax shown on the final return of
the federa savings bank not headquartered in this State for
the preceding taxable year.

VII. Penalty - Late Payment of Estimated Franchise Tax or
Installment or Final Franchise Tax

In the case of a late payment of final franchise tax as
required by Chapter 11 of Title 5 of the Delaware Code,
there shall be added to the tax a penalty in an amount
determined at the rate of 0.05 percent per day until required
payment is made.

VIII. Separate Accounting by Delaware Branches

A. Books and Records. Each branch in this State of a
federal savings bank not headquartered in this State must
keep a separate set of books and records as if it were an
entity separate from the rest of the federal savings bank that
operates such Delaware branch. These books and records
must reflect the following items attributable to the Delaware
branch:

1. Assets and the credit equivalent amounts of

offbalance sheet items used in computing the riskbased
capital ratio under 12 C.F.R. part 567;

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




658

FINAL REGULATIONS

2. Liabilities;

3. Incomeand gain;

4. Expense and loss.

B. Consolidation of Delaware Branches. If a federal
savings bank not headquartered in this State operates more
than one Delaware branch, it may treat al Delaware
branches as a single separate entity for purposes of
computing the assets, liabilities, income, gain, expense, and
loss referred to above.

C. Determining Assets Attributable to a Delaware
Branch

1. Genera Principle of Asset Attribution. The
general principle will be to attribute assets to a Delaware
branch if personnel at the Delaware branch actively and
materially participate in the solicitation, investigation,
negotiation, approval, or administration of an asset.

2. Loans and Finance Leases. These assets will be
attributed to a Delaware branch if personnel at the Delaware
branch actively and materialy participated in the
solicitation, investigation, negotiation, final approval, or
administration of aloan or financing lease. Loansinclude al
types of loans, including credit and travel card accounts
receivable.

3. Stocks and Debt Securities. These assets will be
attributed to a Delaware branch if personnel at the Delaware
branch actively and materially participated in the acquisition
of such assets.

4. Foreign Exchange Contracts and Futures
Options, Swaps, and Similar Assets. These assets will be
attributed to a Delaware branch if personnel at the Delaware
branch actively and materialy participated in the
solicitation, investigation, negotiation, acquisition, or
administration of such assets.

5. Patents, Copyrights, Trademarks, and Similar
Intellectual Property. These assets will be attributed to a
Delaware branch if personnel at the Delaware branch
actively and materially participated in the licensing of such
asset.

6. Currency. U.S. and foreign currency will be
attributed to a Delaware branch if physically stored at the
Delaware branch.

7. Tangible Personal and Real Property. These
assets (including bullion and other precious metals) will be
attributed to a Delaware branch if they are located at or are
part of the physical facility of a Delaware branch.

8. Other Business Assets. Other business assets
will be attributed to a Delaware branch if personnel at the
Delaware branch actively and materially participated in the
acquisition of such assets.

9. Credit Equivalent Amounts of Regulatory
OffBalance Sheet Items Taken Into Account in Determining
RiskBased Capital Ratio. These are the credit equivalent
amounts of offbalance sheet items described in 12 C.FR.
part 567 not otherwise addressed above (e.g., guarantees,

standby letters of credit, commercial letters of credit, risk
participations, sale and repurchase agreements and asset
sales with recourse if not already included on the balance
sheet, forward agreements to purchase assets, securities lent
(if the lending federa savings bank is exposed to risk of
loss), bid and performance bonds, commitments, revolving
underwriting facilities). These assets will be attributed to a
Delaware branch if personnel a the Delaware branch
actively and materially participated in the solicitation,
investigation, negotiation, acquisition, or administration of
such assets.
D. Liabilities Attributable to a Delaware Branch.

The liabilities attributable to a Delaware branch
shall be the deposits recorded on the books of the Delaware
branch plus any other legally enforceable obligations of the
Delaware branch recorded on the books of the Delaware
branch or the federal savings bank not headquartered in this
State.

E. Income of a Delaware Branch.

1. Income from Assets. Income and gain from
assets (including fees from offbalance sheet items) attributed
to a Delaware branch in accordance with the rules in
subsection C above will be attributed to the Delaware
branch.

2. Income from Fees. Fee income not attributed to
a Delaware branch in accordance with subsection 1 above
will be attributed to the Delaware branch depending on the
type of feeincome.

a. Fee income from letters of credit, travelers
checks, and money orders will be attributed to the Delaware
branch if the letters of credit, travelers checks, or money
orders are issued by the Delaware branch, except to the
extent that subsection 1 above requires otherwise.

b. Feeincome from services (e.g., trustee and
custodian fees) will be attributed to the Delaware branch if
the services generating the fees are performed by personnel
at the Delaware branch. If services are performed both
within and without Delaware, the fees from such services
must be allocated between Delaware and other states based
on therelative value of the services or upon the time spent in
rendering the services or on some other reasonable basis.
The basis for alocation must be disclosed and applied
consistently from period to period.

F. Determining the Expenses of a Delaware Branch.

1. Interest. The amount of interest expense of a
Delaware branch shall be the actua interest booked by the
Delaware branch, which should reflect market rates.

2. Direct Expenses of a Delaware Branch.
Expenses or other deductions that can be specifically
identified with the gross income, gains, losses, deductions,
assets, liabilities or other activities of the Delaware branch
are direct expenses of such Delaware branch. Examples of
such expenses are payroll, rent, depreciation and
amortization of assets attributed to the Delaware branch,
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some taxes, insurance, the cost of supplies and fees for
services rendered to the Delaware branch.

3. Indirect Expenses of a Delaware Branch.
Expenses or other deductions that cannot be specifically
identified with the gross income, gains, losses, deductions,
assets, liabilities, or other activities of a Delaware branch
must be allocated between the Delaware branch and the rest
of the federal savings bank operating the Delaware branch. If
the federal savings bank makes such an allocation on any
reasonable basis, and applies such basis consistently from
period to period, the allocation likely will be respected. If
the federal savings bank makes no such alocation, such
expenses could be allocated on the basis of the ratio of assets
of the Delaware branch to the assets of the entire federal
savings bank or based on the ratio of gross income of the
Delaware branch to gross income of the entire federal
savings bank.

Document Control No.:

Regulation No.: 5.1101etal .0006
fPreposed Effective Date: September 11, 2001]

Estimated Franchise Tax Report Federal Savings Banks
Not Headquartered in Delaware (5 Del. C., Chapter 11)

This report shall be completed by any federa savings bank
not headquartered in this State but maintaining branches in
this State with an estimated tax liability in excess of $10,000
in any given year. The completed report isto be filed in the
Office of the State Bank Commissioner on or before March 1
of the current year. Instructions for the preparation of this
report are found in Regulation 5.1101etal.0005.

Name of Federa Savings Bank Tax Year

Location Federal Employer

Identification Number

Rounded to the
nearest thousand $

1. Estimated net operating income before taxes

2. Less:Interest income from obligations of
volunteer fire companies

3. Estimated taxable income before taxes
(subtract item 2 from item 1)

4. Estimated subtotal annual franchise tax liability
(before tax credits)

Calculation Table:

First $20,000,000 of item 3 at 8.7%

Next $ 5,000,000 of item 3 at 6.7%

Next $ 5,000,000 of item 3 at 4.7%

Next $620,000,000 of item 3 at 2.7%
Amount of item 3 over $650,000,000 at 1.7%

Subtotal

5. Less.Total employment tax credits (calculated in
accordance with Regulation No. 5.1105.0008,
completed worksheet attached hereto)

6. LessTravelink tax credits (calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements, completed worksheet attached
hereto)

7. Less. Historic Preservation Tax Credits (calculated in
accordance with the Office of Historic Preservation tax
credit reporting requirements. Certificate of Completion
attached. Certificate of Transfer attached if credits have been
transferred, sold or assigned to the taxpayer by another
erson.

8. Estimated total annual franchise tax liability
(subtract items 5, 6 and 7 from item 4)

9. Payment Structure and Dates $ Amount

June 1 40% of estimate due
September 1 20% of estimate due
December 1 20% of estimate due

March 1 (of succeeding year)Final payment

I, the undersigned officer, hereby certify that this report,
including any accompanying schedules and statements, has
been prepared in conformance with the appropriate
instructions and is true and correct to the best of my
knowledge and belief.

Date Signature of President, Title
Treasurer or Other Proper

Officer

DELAWARE REGISTER OF REGULATIONS, VOL. 5, ISSUE 3, SATURDAY, SEPTEMBER 1, 2001




660

FINAL REGULATIONS

Print Name Phone No.

Print Address

Mail Completed Forms To:

Office of the State Bank Commissioner
555 E. L oockerman Street, Suite 210
Dover, DE 19901

Document Control No.:

Regulation No.: 5.1101etal .0007
fPrepesed Effective Date: September 11, 2001]

Final Franchise Tax Report Federal Savings Banks Not
Headquartered in Delaware (5Del. C., Chapter 11)

This report shall be completed by any federa savings bank
not headquartered in this State but maintaining branches in
this State and submitted to the Office of the State Bank
Commissioner on or before January 30. Income reported is
for the previous calendar year. Instructions for the

preparation of this report are found in Regulation
5.1101etal .0005.
Name of Federa Savings Bank Tax Year

Federa Employer
Identification Number

Location

Rounded to the
nearest thousand $

1. Estimated net operating income before taxes

2. Less:Interest income from obligations of
volunteer fire companies

3. Estimated taxable income before taxes
(subtract item 2 from item 1)

4. Estimated subtotal annual franchise tax liability
(before tax credits)

Caculation Table:

First $20,000,000 of item 3 at 8.7%

Next $ 5,000,000 of item 3 at 6.7%

Next $ 5,000,000 of item 3 at 4.7%

Next $620,000,000 of item 3 at 2.7%
Amount of item 3 over $650,000,000 at 1.7%

Subtotal

5. Less.Total employment tax credits (calculated in
accordance with Regulation No. 5.1105.0008,
completed worksheet attached hereto)

6. LessTravelink tax credits (calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements, completed worksheet attached
hereto)

7. Less. Historic Preservation Tax Credits (calculated in
accordance with the Office of Historic Preservation tax
credit reporting requirements. Certificate of Completion
attached. Certificate of Transfer attached if credits have been
transferred, sold or assigned to the taxpayer by another
erson.

8. Estimated total annual franchise tax liability
(subtract items 5, 6 and 7 from item 4)

9. Less: Estimated tax payments
a June 1 payment
b. September 1 payment
c. December 1 payment
d. Totd estimated tax payments
(add items 9a, 9b and 9c)

s

10. March 1 final tax payment
(subtract item 9d from item 8)

11. Additiona tax due to underpayment of estimated
franchise tax or installment (if applicable)

12. Pendlty for late payment of fina
franchise tax (if applicable)

13. Total final tax payment
(add items 10, 11 and 12) $

I, the undersigned officer, hereby certify that this report,
including any accompanying schedules and statements, has
been prepared in conformance with the appropriate
instructions and is true and correct to the best of my
knowledge and belief.
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Date Signature of President, Title
Treasurer or Other Proper
Officer
Print Name Phone No.
Print Address

Mail Completed Forms To:

Office of the State Bank Commissioner
555 E. L oockerman Street, Suite 210
Dover, DE 19901

Document Control No.:

Regulation No.: 5.1101etal.0009
fPrepesed Effective Date: September 11, 2001]

Instructionsfor Preparation of Franchise Tax for
Resulting Branchesin this State of Out-of-state Banks
(5Dd. C., Chapter 11)

I. This regulation applies only to resulting branches in this
State of out-of-state banks. The estimated and final
franchise tax reports that accompany this regulation are
found in regulations 5.1101etal.0010 and 5.1101etal.0011,
respectively.

I1. Definitions
A. "Bank" means every bank and every corporation
conducting a banking business of any kind or plan whose
principal place of business is in this State, except a national
bank.
B. "Banking organization" means:

1. A bank or bank and trust company organized
and existing under the laws of this State;

2. A nationa bank, including a federal savings
bank, with its principal officein this State;

3. An Edge Act corporation organized pursuant to
§25(a) of the Federal Reserve Act, 12 U.S.C. 8611 et seq.
(an “Edge Act Corporation”), or a state chartered
corporation exercising the powers granted thereunto
pursuant to an agreement with the Board of Governors of the
Federa Reserve System (an “ Agreement Corporation”), and
maintaining an officein this State;

4. A federal branch or agency licensed pursuant to
84 and 85 of the International Banking Act of 1978, 12
U.S.C. 83101 et seg., to maintain an officein this State;

5. A foreign bank branch, foreign bank limited
purpose branch or foreign bank agency organized pursuant
to Chapter 14 of Title 5, or aresulting branch in this State of
aforeign bank authorized pursuant to Chapter 14 of Title 5;
or

6. A resulting branch in this State of an out-of-state
bank, or a branch office in this State of an out-of-state bank.

C. “International Banking Transaction” shall mean any
of the following transactions, whether engaged in by a
banking organization, any foreign branch thereof
(established pursuant to 5 Del. C. 8771 or federal law) or any
subsidiary corporation directly or indirectly owned by any
banking organization:

1. The financing of the exportation from, or the
importation into, the United States or between jurisdictions
abroad of tangible property or services;

2. The financing of the production, preparation,
storage or transportation of tangible persona property or
services which are identifiable as being directly and solely
for export from, or import into, the United States or between
jurisdictions abroad,

3. Thefinancing of contracts, projectsor activities
to be performed substantially abroad, except those
transactions secured by a mortgage, deed of trust or other
lien upon real property located in this State;

4. The receipt of deposits or borrowings or the
extensions of credit by an international banking facility,
except the loan or deposit of funds secured by mortgage,
deed of trust or other lien upon real property located in this
State;

5. The underwriting, distributing and dealing in
debt and equity securities outside of the United States and
the conduct of any activities permissible to an Edge Act
Corporation or an Agreement Corporation described above,
or any of its subsidiaries, in connection with the transaction
of banking or other financia operations; or

6. The entering into foreign exchange trading or
hedging transactions in connection with the activities
described in paragraphs (1) through (5) above.

D. “International Banking Facility” means a set of asset
and liability accounts, segregated on the books of a banking
organization, that includes only international banking
facility deposits, borrowings and extensions of credit.

E. “National Bank” means a banking association
organized under the authority of the United States and
having a principa place of businessin this State.

F. "Net Operating Income Before Taxes' means the
total net income calculated in accordance with Section IX of
this Regulation, with adjustments made for securities gains
or losses and other appropriate adjustments.

G. "Out-of-state bank" has the same meaning asin 8795
of Title 5 of the Delaware Code, which is (i) a State bank, as
defined in the Federa Deposit Insurance Act, as amended, at
12 U.S.C. 81813(a), that is not chartered under Delaware
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law, or (ii) a national bank association created under the
National Bank Act (12 U.S.C. 81 et seq.) whose
organization certificate identifies an address outside
Delaware as the place at which its discount and deposit
operations are to be carried out.

H. "Resulting branch in this State of an out-of-state
bank" has the same meaning asin §81101(a) of Title 5 of the
Delaware Code, which is a branch office in this State of an
out-of-state bank resulting from a merger as provided in
Subchapter VII of Chapter 7 of Title 5 of the Delaware
Code, and, in addition, a branch office in this State of an out-
of -state bank.

I. "Securities Business' means to engage in the sale,
distribution and underwriting of, and deal in, stocks, bonds,
debentures, notes or other securities.

J. "Trust Company" means a trust company or
corporation doing a trust company business which has a
principal place of businessin this State.

I1l. Estimated Franchise Tax

A resulting branch or branchesin this State of an out-of-
state bank whose franchise tax liability for the current year,
on a consolidated basis, is estimated to exceed $10,000 shall
file an estimated franchise tax report with the State Bank
Commissioner and pay estimated tax.

A. 1. Filing. The estimated franchise tax report shall
befiled with the State Bank Commissioner on the first day of
March of the current year.

2. Penalty for latefiling. A latefiling penalty shall
be assessed against the taxpayer in the amount of $25 for
each day after the due date that the taxpayer fails to file the
estimated franchise tax report required above in section
I11.A.1., unless the State Bank Commissioner is satisfied that
such failure was not willful.

B. Form. The estimated franchise tax report shall bein
the form set out in Regulation No. 5.1101etal.0010;

C. Caculation of estimated tax. The total estimated
annual franchise tax shall be calculated as follows:

1. The estimated net operating income before taxes
of the resulting branch or branches in this State of the out-of-
state bank, which includes the income of any corporation
making an election as provided in Regulation No.
5.1101(f).0001;

2. Increased by the resulting branch imputed
capital addback for the preceding income year (calculated in
accordance with Section 1V.C.2. of this Regulation).

3. Adjusted for any estimated income from an
insurance division or subsidiary;

4. Lessany deductions set forth in 5Del. C. §1101;

5. Multiplied by .56 to arrive at estimated taxable
income;

6. The appropriate rate of taxation set forth in 5
Del. C. 81105 shall be applied;

7. The subtotal estimated annual franchise tax shall

be adjusted for tax credits applicable pursuant 5 Del. C.
81105, which are calculated in accordance with Regulation
No. 5.1105.0008.

8. Thesubtotal estimated annual franchise tax shall
be adjusted for tax credits calculated in accordance with
Department of Transportation Travelink tax credit reporting
reguirements.

9. Thesubtotal estimated annual franchise tax shall
be adjusted for Historic Preservation Tax Credits calculated
in_accordance with 30 Del. C. 881811 et seq. and the
requlations thereunder. Claimed credits must be
accompanied by a Certificate of Completion issued by the
Delaware State Historic Preservation Office certifying that
the credits have been properly earned, in accordance with 5
Del. C. 81105(g). If the credits have been transferred, sold
or assigned to the taxpayer by another person, a Certificate
of Transfer must also be attached, in accordance with 30 Ddl.
C. 81814(c).

D. Payment of estimated tax. The estimated tax
liability shall be due and payable as follows:
40% due on or before June 1 of the current

taxable year;

20% due on or before September 1 of the
current taxable year;

20% due on or before December 1 of the
current taxable year.

IV. Fina Franchise Tax

A. 1. Filing. The December 31 cal report, verified by
oath, setting forth the net operating income, on a
consolidated basis, of the resulting branch or branchesin this
State of the out-of-state bank and the final franchise tax
report, setting forth the "taxable income", on a consolidated
basis, of the resulting branch or branches in this State of the
out-of-state bank, shall be filed with the Office of the State
Bank Commissioner on or before January 30 each year;
provided, however, that a resulting branch of an out-of-state
bank that is entitled to take an additional 15 days to submit
its Report of Condition and Income to the appropriate federal
bank supervisory authority shall file the December 31 call
report and the final franchise tax report with the Office of the
State Bank Commissioner on or before February 15 of each
year.

2. Penalty for latefiling. A latefiling penalty shall
be assessed against the taxpayer in the amount of $25 for
each day after the due date that the taxpayer fails to file the
fina franchise tax report required above in subsection
IV.A.1., unlessthe State Bank Commissioner is satisfied that
such failure was not willful.

B. Form. The final franchise tax report shall be in the
form set out in Regulation No. 5.1101etal.0011.

C. Calculation of final tax. Thetota final franchise tax
shall be calculated as follows:

1. The net operating income before taxes of the
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resulting branch or branches in this State of the out-of-state
bank, which includes the income of any corporation making
an election as provided in Regulation No. 5.1101(f).0001;

2. Increased by the resulting branch imputed
capital addback, which is the product of the greater of the
products determined under subparagraphs (a) and (b) of this
subsection (2) and the average of the monthly shortterm
applicable federal rates, as determined under §1274(d) of the
Internal Revenue Code of 1986, as amended (26 U.S.C.
§1274(d)), or any successor provisions thereto, and as
published each month in the Internal Revenue Bulletin, for
the twelvemonth period preceding the date on which the
resulting branch imputed capital addback is being
determined.

a) The product of (i) the deposits recorded on
the books of the resulting branch in this State, and (ii) the
minimum risk-based capital ratio (expressed as a decimal
fraction) that a resulting branch in this State would be
required to maintain, if it were abank, in order to be deemed
"adequately capitalized” pursuant to 12 C.F.R. Part 325.

b) The product of (i) the value of that portion
of the total risk-weighted assets (as defined in 12 C.F.R. Part
325) of the out-of-state bank operating the resulting branch
in this State that are attributable to such resulting branch in
accordance with section IX.C of this regulation, and (ii) the
minimum riskbased capital ratio (expressed as a decimal
fraction) that a resulting branch in this State would be
required to maintain, if it were abank, in order to be deemed
‘adequately capitalized' pursuant to 12 C.F.R. Part 325.

3. Adjusted for any income from an insurance
division or subsidiary; (include a report of income showing
the name and federal employer identification number of the
division or subsidiary)

4, Less any deduction set forthin 5 Del. C. 81101;
(include a report of income showing the name and federal
employer identification number of each subsidiary taken asa
deduction)

5. Multiplied by .56 to arrive at "taxable income";

6. The appropriate rate of taxation set forth in 5
Del. C. 81105 shall be applied to the taxable incometo arrive
at subtotal annual franchise tax;

7. The subtotal annua franchise tax shall be
adjusted for tax credits pursuant to 5 Del.C. 81105, which
are caculated in accordance with Regulation No.
5.1105.0008.

8. The subtotal annua franchise tax shall be
adjusted for Travelink tax credits caculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements.

9. The subtotal annual franchise tax shall be
adjusted for Historic Preservation Tax Credits calculated in
accordance with 30 Del. C. 881811 et seq. and the
regulations _thereunder. Claimed credits must be
accompanied by a Certificate of Completion issued by the

Delaware State Historic Preservation Office certifying that
the credits have been properly earned, in accordance with 5
Del. C. 81105(g). If the credits have been transferred, sold
or assigned to the taxpayer by another person, a Certificate
of Transfer must also be attached, in accordance with 30 Ddl.

C. 8§1814(c).

V. Payment of Final Franchise Tax

A. Taxes owed for the previous calendar year are due
and payable on or before March 1 of the following year.
Checks or other forms of payment should be made payable
or directed to the State of Delaware.

B. The amount due and payable on or before March 1
for the previous calendar year shall be the final franchise tax,
less any estimated tax payments made for the taxable year,
plus any additional tax due to underpayment of estimated
franchise tax or installment. If the fina franchise tax is not
paid by March 1, a pendty for late payment of the final
franchise tax shall be assessed.

VI. Additional Tax Due to Underpayment of Estimated
Franchise Tax or Installment

A. In the case of any underpayment of estimated
franchise tax or installment of estimated tax required by
Chapter 11 of Title 5 of the Delaware Code, there shall be
added to the tax for the taxable year an amount determined at
the rate of 0.05 percent per day upon the amount of the
underpayment for the period of the underpayment. The
amount of the underpayment shall be the excess of:

1. The amount of the estimated franchise tax or
installment payment which would be required to be made if
the estimated tax were equal to 80 percent of the tax shown
on the final return for the taxable year, or if no return were
filed, 80 percent of the tax for such year, over;

2. The amount, if any, of the estimated tax or
installment paid on or before the last date prescribed for
payment.

B. The period of the underpayment shall run from the
date the estimated franchise tax or installment was required
to be paid to the earlier of the date when such estimated tax
or installment is paid or the date of the final payment of tax
for the year;

C. Notwithstanding the above, the addition to the tax
with respect to any underpayment of estimated franchise tax
or any installment shall not be imposed if the total amount of
all payments of estimated tax made on or before the last date
prescribed for the payment thereof equals or exceeds the
amount which would have been required to be paid on or
before such date if the estimated tax were the tax
shown on the fina return of the resulting branch(es) of the
out-of-state bank for the preceding taxable year.

D. Notwithstanding the above, the addition to the tax
with respect to any underpayment of estimated franchise tax
or any installment shall not be imposed if the addition is
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atributable to the difference between the imputed capital
addback for the current and preceding income years.

VII. Penalty - Late Payment of Final Franchise Tax

In the case of a late payment of final franchise tax as
required by Chapter 11 of Title 5 of the Delaware Code,
there shall be added to the tax a penaty in an amount
determined at the rate of 0.05 percent per day until required
payment is made.

VIII. Electionto be listed as a"Subsidiary Corporation”

Any corporation which has elected to be treated as a
"subsidiary corporation” of the resulting branch(es) of the
out-of-state bank pursuant to §1101(f) and filed with the
State Bank Commissioner the required election form in
accordance with  Commissioner's  Regulation  No.
5.1101(f).0001 shall provide (&) atentative report of income
for the electing corporation covering estimated bank
franchise tax liability for the current income year to be
submitted in conjunction with the estimated franchise tax
report due March 1 for the resulting branch(es) of the out-of-
state bank whose franchise tax liability for the current year is
estimated to exceed $10,000, and (b) a report of income for
the electing corporation as of

December 31 of each year to be submitted in
conjunction with the Final Franchise Tax Report due January
30 or February 15, as applicable.

Aslong as the election remains in effect, the ownership
and employment tests must be met. Therefore, the election
form in Regulation No. 5.1101(f).0001 must be completed
each year for each Electing Corporation and submitted with
the final franchise tax report.

IX. Separate Accounting by Resulting Branches

A. Books and Records. Each resulting branch must
keep a separate set of books and records as if it were an
entity separate from the rest of the bank that operates such
resulting branch. These books and records must reflect the
following items attributable to the resulting branch:

1. Assets and the credit equivalent amounts of
offbalance sheet items used in computing the riskbased
capital ratio under 12 CF.R. part 325;

2. Liabilities;

3. Incomeand gain;

4., Expense and loss.

B. Consolidation of Delaware Branches. If a bank
operates more than one resulting branch, it may treat al
resulting branches as a single separate entity for purposes of
computing the assets, liabilities, income, gain, expense, and
loss referred to above.

C. Determining Assets Attributable to a Resulting
Branch

1. General Principle of Asset Attribution. The
general principle will be to attribute assets to a resulting

branch if personnel at the resulting branch actively and
materialy participate in the solicitation, investigation,
negotiation, approval, or administration of an asset.

2. Loansand Finance Leases. These assetswill be
attributed to a resulting branch if personnel at the resulting
branch actively and materially participated in the
solicitation, investigation, negotiation, final approval, or
administration of aloan or financing lease. Loansinclude all
types of loans, including credit and travel card accounts
receivable.

3. Stocksand Debt Securities. These assets will be
attributed to a resulting branch if personnel at the resulting
branch actively and materially participated in the acquisition
of such assets.

4. Foreign Exchange Contracts and Futures,
Options, Swaps, and Similar Assets. These assets will be
attributed to a resulting branch if personnel at the resulting
branch actively and materially participated in the
solicitation, investigation, negotiation, acquisition, or
administration of such assets.

5. Patents, Copyrights, Trademarks, and Similar
Intellectual Property. These assets will be attributed to a
resulting branch if personnd at the resulting branch actively
and materially participated in the licensing of such asset.

6. Currency. U.S. and foreign currency will be
attributed to a resulting branch if physically stored at the
resulting branch.

7. Tangible Personal and Rea Property. These
assets (including bullion and other precious metals) will be
attributed to a resulting branch if they are located at or are
part of the physical facility of aresulting branch.

8. Other Business Assets. Other business assets
will be attributed to a resulting branch if personnel at the
resulting branch actively and materially participated in the
acquisition of such assets.

9. Credit Equivalent Amounts of Regulatory Off-
Balance Sheet Items Taken Into Account in Determining
Risk-Based Capital Ratio. These are the credit equivalent
amounts of off-balance sheet items described in Appendix A
to 12 C.FR. part 325 (the "Appendix") not otherwise
addressed above (e.g., guarantees, surety contracts, standby
letters of credit, commercial letters of credit, risk
participations, sale and repurchase agreements and asset
sales with recourse if not aready included on the balance
sheet, forward agreements to purchase assets, securities lent
(if the lending bank is exposed to risk of loss), bid and
performance bonds, commitments, revolving underwriting
facilities, note issuance facilities described in the Appendix).
These assets will be attributed to a resulting branch if
personnel at the resulting branch actively and materially
participated in the solicitation, investigation, negotiation,
acquisition, or administration of such assets.

D. Liabilities Attributable to a Resulting Branch. The
liabilities attributable to a resulting branch shal be the
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deposits recorded on the books of the resulting branch plus
any other legally enforceable obligations of the resulting
branch recorded on the books of the resulting branch or its
parent.

E. Income of aResulting Branch.

1. Income from Assets. Income and gain from
assets (including fees from off-balance sheet items)
attributed to a resulting branch in accordance with the rules
in section 1X.C above will be attributed to the resulting
branch.

2. Income from Fees. Fee income not attributed to
a resulting branch in accordance with 1. above will be
attributed to the resulting branch depending on the type of
fee income.

a Feeincome from letters of credit, travelers
checks, and money orders will be attributed to the resulting
branch if the letters of credit, travelers checks, or money
orders areissued by the resulting branch, except to the extent
that 1. requires otherwise.

b. Fee income from services (e.q., trustee and
custodian fees) will be attributed to the resulting branch if
the services generating the fees are performed by personnel
at the resulting branch. If services are performed both within
and without Delaware, the fees from such services must be
allocated between Delaware and other states based on the
relative value of the services or upon the time spent in
rendering the services or on some other reasonable basis.
The basis for allocation must be disclosed and applied
consistently from period to period.

F. Determining the Expenses of a Resulting Branch.

1. Interest. The amount of interest expense of a
resulting branch shall be the actual interest booked by the
resulting branch, which should reflect market rates.

2. Direct Expenses of a Resulting Branch.
Expenses or other deductions that can be specificaly
identified with the gross income, gains, losses, deductions,
assets, liabilities or other activities of the resulting branch
are direct expenses of such resulting branch. Examples of
such expenses are payroll, rent, depreciation and
amortization of assets attributed to the resulting branch,
some taxes, insurance, the cost of supplies and fees for
services rendered to the resulting branch.

3. Indirect Expenses of a Resulting Branch.
Expenses or other deductions that cannot be specifically
identified with the gross income, gains, losses, deductions,
assets, liahilities, or other activities of a resulting branch
must be allocated between the resulting branch and the rest
of the bank operating the resulting branch. If the bank
makes such an alocation on any reasonable basis, and
applies such basis consistently from period to period, the
alocation likely will be respected. If the bank makes no
such allocation, such expenses could be alocated on the
basis of the ratio of assets of the resulting branch to the
assets of the entire bank or based on the ratio of gross

income of the resulting branch to gross income of the entire
bank.

Document Control No.:

Regulation No.: 5.1101etal.0010
fPrepesed Effective Date: September 11, 2001]

Estimated Franchise Tax Report for Resulting Branches
in this State of Out-of-state Banks (5 Del. C., Chapter 11)

This report shall be completed by the resulting branch(es) in
this State of an out of state bank with an estimated tax
liability in excess of $10,000 in agiven yea. The completed
report is to be filed in the Office of the State Bank
Commissioner on or before March 1 of the current year.
Instructions for the preparation of this report are found in
Regulation 5.1101etal.0009.

Name of Out-of-State Bank Tax Year

Location Federal Employer

Identification Number

List corporation(s) electing under Section 1101(f)and attach
hereto separate reports of estimated incomefor each Electing
Corporation (include Federal Employer Identification
number).

Rounded to the
nearest thousand $

1. Estimated net operating income before taxeg(including
income of Electing Corporations)

2. Plus: Resulting branch imputed capital addback for the
preceding income year

3. Less
(&) _Adjustment for income from an insurance division
or subsidiary paid to Delaware Department
of Insurance
(b) Adjustment for income from an insurancedivision
or subsidiary paid to another state

4. Subtota
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5. Less:

(@) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is otherwise subject to
income taxation under Delaware law.

(b) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States but outside of Delaware
pursuant to federal law or other applicable Delaware law,
which is derived and subject to income taxation under the
laws of another state, and that portion of net operating
income before taxes from any such entity other than a
Delaware-chartered banking organization or a national bank
located in this State (as defined in 8801(5) of Title 5 of the
Delaware Code), which entity is abanking organi zation and
which is subject to income taxation under the laws of another
state. In no event shal the amount of income excluded
exceed 50% of such subsidiary’s net operating income
before taxes in the case of a subsidiary engaged in a
securities business.

(c) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is derived from business
activities carried on outside the State, which subsidiary,
foreign bank or other branch established outside of Delaware
is subject to shares tax under the laws of another state. 1n no
event shall the income excluded exceed 50% of such
subsidiary’s net operating income before taxes in the case of
asubsidiary engaged in asecurities business.

(d) Net operating income before taxes from any non-
United States branch office provided that at least 80% of
gross income of such office constitutes "income from
sources without the United States" as defined under 8862(a)
of the Internal Revenue Code of 1954, as amended,

Or any successor provisions thereto.

(e Gross income from international banking
transactions after subtracting therefrom any expenses or
deductions attributabl e thereto.

(f) Gross income from international banking facilities

less any attributable expenses or other deductions.

(g) Interest income from obligations of volunteer fire
companies.

(h) Any examination fee paid to the Office of the State
Bank Commissioner pursuant to 8127(a) of Title 5 of the
Delaware Code.

6. Total deductions (add lines 5(a)-(h))

7. Estimated total income before taxes
(subtract item 6 from item 4)

X .56
8. Estimated taxable income
(calculated to nearest dollar)

9. Estimated subtotal annual franchise tax liability
(before tax credits)

Calculation Table:

First $20,000,000 of item 8 at 8.7%

Next $ 5,000,000 of item 8 at 6.7%

Next $ 5,000,000 of item 8 at 4.7%

Next $620,000,000 of item 8 at 2.7%
Amount of item 8 over $650,000,000 at 1.7%

Subtotal

10. Less: Total employment tax credits (calculated in
accordance with Regulation No. 51105.0008, completed
worksheet attached hereto)

11. Less: Travelink tax credits (calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements)

12. Less: Historic Preservation Tax Credits (calculated in
accordance with the Office of Historic Preservation tax
credit reporting requirements. Certificate of Completion
attached. Certificate of Transfer attached if credits have been
transferred, sold, or assigned to the taxpayer by another
erson.

13. Estimated total annual franchise tax liability (subtract
items 10, 11 and 12 from item 9) $

14. Payment structure and dates $ Amount

Junel 40% of estimate due
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September 120% of estimate due
December 120% of estimate due
March 1 (of succeeding year)Fina payment

I, the undersigned officer, hereby certify that this report,
including any accompanying schedules and statements, has
been prepared in conformance with the appropriate
instructions and is true and correct to the best of my
knowledge and belief.

Date Signature of President, Title
Treasurer or Other Proper
Officer
Print Name Phone No.
Print Address

Mail Completed Forms To:

Office of the State Bank Commissioner
555 E. L oockerman Street, Suite 210
Dover, DE 19901

Document Control No.:

Regulation No.: 5.1101etal.0011
fPrepesed Effective Date: September 11, 2001]

Final Franchise Tax Report for Resulting Branchesin
this State of Out-of-state Banks (5 Del. C., Chapter 11)

This report shall be completed by al resulting branch(es) in
this state of out-of-state banks and submitted to the Office of
the State Bank Commissioner on or before January 30;
provided, however, that a resulting branch of an out-of-state
bank that is entitled to take an additional 15 days to submit
its Report of Condition and Incometo the appropriate federa
bank supervisory authority shall submit this report to the
Office of the State Bank Commissioner on or before
February 15. Income reported is for the previous calendar
year. Instructionsfor the preparation of thisreport are found
in Regulation 5.1101etal.0009.

Name of Out-of-State Bank Tax Year

Location Federal Employer

Identification Number

List corporation(s) electing under Section 1101(f)and attach
hereto separate reports of estimated incomefor each Electing
Corporation (include Federal Employer Identification
number).

Rounded to the
nearest thousand $

1. Estimated net operating income before taxeg(including
income of Electing Corporations)

2. Plus: Resulting branch imputed capital addback

3. Less:
(a) Adjustment for income from an insurance division
or subsidiary paid to Delaware Department of Insurance

(report of income attached hereto).

(b) Adjustment for income from an insurance division

or subsidiary paid to another state (report of income attached
hereto).

4. Subtotal

5. Less

(@) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is otherwise subject to
income taxation under Delaware law.

(b) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States but outside of Delaware
pursuant to federal law or other applicable Delaware law,
which is derived and subject to income taxation under the
laws of another state, and that portion of net operating
income before taxes from any such entity other than a
Delaware-chartered banking organization or anational bank
located in this State (as defined in 8801(5) of Title 5 of the
Delaware Code), which entity is a banking organization and
which is subject to income taxation under the laws of another
state. In no event shall the amount of income excluded
exceed 50% of such subsidiary’s net operating income
before taxes in the case of a subsidiary engaged in a
securities business.
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(c) Net operating income before taxes verifiable by
documentary evidence from any subsidiary or foreign branch
established within the United States pursuant to 8771 of Title
5, or other branch established within the United States but
outside of Delaware pursuant to federal law or other
applicable Delaware law, which is derived from business
activities carried on outside the State, which subsidiary,
foreign bank or other branch established outside of Delaware
is subject to shares tax under the laws of another state. 1n no
event shall the income excluded exceed 50% of such
subsidiary’s net operating income before taxes in the case of
asubsidiary engaged in asecurities business.

(d) Net operating income before taxes from any non-
United States branch office provided that at least 80% of
gross income of such office constitutes "income from
sources without the United States" as defined under 8862(a)
of the Internal Revenue Code of 1954, as amended,

Or any successor provisions thereto.

(e Gross income from international banking
transactions after subtracting therefrom any expenses or
deductions attributabl e thereto.

(f) Gross income from international banking facilities
less any attributable expenses or other deductions.

(g) Interest income from obligations of volunteer fire
companies.

(h) Any examination fee paid to the Office of the State
Bank Commissioner pursuant to 8127(a) of Title 5 of the
Delaware Code.

6. Total deductions (add lines 5(a)-(h)) (Include a report of
income showing the name and federal employer
identification number of each subsidiary taken as a

deduction.)

7. Total income before taxes
(subtract item 6 from item 4)

X .56

8. Taxableincome
(calculated to nearest dollar)

9. Subtotal annual franchise tax liability
(before tax credits)

Caculation Table:

First $20,000,000 of item 8 at 8.7%
Next $ 5,000,000 of item 8 at 6.7%
Next $ 5,000,000 of item 8 at 4.7%
Next $620,000,000 of item 8 at 2.7%
Amount of item 8 over $650,000,000 at 1.7%

Subtotal

10. Less:Total employment tax credits (calculated in
accordance with Regulation No. 5.1105.0008, completed
worksheet attached hereto)

11. Less: Travelink tax credits (calculated in accordance
with Department of Transportation Travelink tax credit
reporting requirements, completed worksheet attached
hereto)

12. Less. Historic Preservation Tax Credits (calculated in
accordance with the Office of Historic Preservation tax
credit reporting requirements. Certificate of Completion
attached. Certificate of Transfer attached if credits have
been transferred, sold or assigned to the taxpayer by another

person.)

13. Total annual franchise tax liability
(subtract items 10, 11 and 12 from item 9)$

14. Less:Estimated tax payments
a. June 1 payment$

b. September 1 payment

c. December 1 payment

d. Totd estimated tax payments

(add items 14a, 14b and 14c)

15. March 1 fina tax payment
(subtract item 14d from item 13)

16. Additional tax due to underpayment of estimated
franchise tax or installment (if applicable)

17. Pendty for late payment of final franchise tax (if
applicable)

18. Total final tax payment
(add items 15, 16 and 17) $

I, the undersigned officer, hereby certify that this report,
including any accompanying schedules and statements, has been
prepared in conformance with the appropriate instructions and is
true and correct to the best of my knowledge and belief.
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Date Signature of President, Title
Treasurer or Other Proper
Officer
Print Name Phone No.
Print Address

Mail Completed Forms To:

Office of the State Bank Commissioner
555 E. L oockerman Street, Suite 210
Dover, DE 19901

Document Control No.:

Regulation No.: 5.1105.0008
fPrepesed Effective Date: September 11, 2001]

Instructions for Calculation of Employment Tax Credits
(5Ddl. C. 81105)

This regulation provides for the calculation of
employment tax credits for the years 1997 through 2006 for
entities subject to the bank franchisetax. These employment
tax credits are provided in Section 1105(d), and subject to
requirements in Sections 1105(e) and 1105(f), of Title 5 of
the Delaware Code.

I. Definitions

A. “Baseyear” means calendar year 1996.

B. “Full-time employment” means employment of any
individual for at least 35 hours per week, not including
absences excused by reason of vacations, illness, holidays or
similar causes.

C. “Hedth care benefits’ means financia protection
against the medical care cost arising from disease and
accidental bodily injury (for which the employer pays at
least 50%) for workers employed by the employer for a
continuous period of 6 months or more.

D. “New investment” includes (1) machinery, (2)
equipment and (3) the cost of land and improvements to
land, provided that the new investment is placed into service
within Delaware after December 1996 and was not used by
any person at any time within the one year period ending on
the date the taxpayer placed such property in service in the
conduct of the taxpayer’s business. If the new investment is
leased or subleased by the taxpayer, the amount of the new
investment shall be deemed to be eight times the net annual

rent paid or incurred by the taxpayer. The net annua rent
represents the gross rent paid or incurred by the taxpayer
during the taxable year, less any gross rental income
received by the taxpayer from sublessees of any portion of
the facility during the taxable year.

E. “Qualified employee’” means an employee engaged
in regular full-time employment, for whom the taxpayer
provides health care benefits, who has been employed in
Delaware by the taxpayer for a continuous period of at |east
6 months and who was not employed at the same facility in
substantially the same capacity by a different employer
during al or part of the base year.

1. Employment Tax Credit

A tax credit for the current tax year shal be alowed
against the tax imposed under subsection 1105(a) of Title 5
of the Delaware Code. The amount of the credit shall be
$400 for each new qualified employee in excess of 50
qualified employees above the number of employees
employed by the taxpayer in full-time employment during
the base year.

I11. New Investment Required

The employment tax credit provided above may not be
claimed until the taxpayer has made new investments of at
least $15,000 per quaified employee in excess of the
numbers of employees employed by the taxpayer in full-time
employment during the base year.

IV. Annual Limit On Credit

The amount of the employment tax credit allowable for
the current tax year (including any credit carried forward as
provided below) shall not exceed 50 percent of the amount
of tax imposed on the taxpayer under Section 1105(a) of
Title 5 of the Delaware Code for the current tax year.

V. Applicable Years

The employment tax credit provided above may be
earned and applied only in tax years beginning after
December 31, 1996 and ending before January 1, 2007,
subject to the credit carryover described below.

VI. Credit Carryover

The amount of the employment tax credit for any
taxable year that is not allowable for such taxable year solely
as a result of the limitation described above in Section 1V
shall be a credit carryover to each of the succeeding 9 years
in the manner described in Section 2011(f) of Title 30 of the
Delaware Code.

VII. CalculationWorksheet

The employment tax credit provided above shall be
calculated on the accompanying Employment Tax Credit
Calculation Worksheet, which shall be submitted with the
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Employment Tax Credit Calculation Worksheet For Years
1997 - 2006

The Following Eligibility Requirements Apply to the

Employment Tax Credit:

e The Number Of Qualified Employees Must Have
Increased By At Least 50 Since Base Year 1996.

e Your Organization Must Have Made At L east $750,000
In New Investments Within Delaware After 12/96.

A. Employment Requirement
1. Total Qualified Employees at Year End
2. Less Number of Full-time Employees
Working During BaseY ear
Subtotal
4. LessMinimum New Qualified Employee Threshold

(50

w

5. Maximum Qualified Employees
B. Required Investment
6. New Investment from 1/1/97 to Current Tax Year

7. Less Minimum New Investment for First 50
Employees ($750,000)
8. Subtota
9. Divided by $15,000
(Rounded down to the next Lowest Whole Number)
10. Eligible Qualified Employees
(Usethe Lesser of Line5 or 9)

C. Credit Calculation
11. Employment Tax Credit for Current Tax Year
($400 X Line 10)
12. Prior Years Tax Credit Carryover (If Applicable)
13. Total Tax Credit Available

D. Credit Allowed
14. Current Year Franchise Tax Liability Pursuant to
Chapter 11 of Title5
15. Maximum Tax Credit Allowed
(50% of Line 14)

E. Total Tax Credit Taken
16. (Lesser of Line 13 or Line 15)

F. Tax Credit Carryforward
17. (Line13lessLine 16)
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STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

EXECUTIVE ORDER
NUMBER EIGHTEEN

RE: DELAWARE SPATIAL DATA I-TEAM

WHEREAS, data that can be analyzed based on its
geographic location - "spatial data" - is essential to planning
and operations in  many levels of government and in the
private sector;

WHEREAS, dependable and accurate spatial data
resources are a key component of the planning and
management activities caled for in the Livable Delaware
agenda (Executive Order No. 14);

WHEREAS, accurate, well-coordinated spatial data
provides a valuable part of the knowledge infrastructure
needed by &l levelsof government

WHEREAS, spatial data sets can be expensive to
produce and they must be well coordinated to maximize their
useful ness;

WHEREAS, in 1998, the Delaware General Assembly
established a Delaware Geographic Data Committee to help
coordinate the development and use of spatial data by state
agencies, county and local governments, and the private
sector;

WHEREAS, the Delaware Geographic Data Committee,
working with the State Mapping Advisory Committee, has
developed a coordinated, open community of users of spatial
datain Delaware;

WHEREAS, this community includes state agencies,
county governments, local governments, the academic
community and the private sector;

WHEREAS, the Delaware Geographic Data Committee
works closely with the Delaware Spatial Data
Clearinghouse, within the University of Delaware, to
distribute and share spatial data resources;

WHEREAS, the Federal Office of Management and
Budget and the Federal Geographic Data Committee have
identified a need for a National Spatial Data Infrastructure
(NSDI) at the nationa level to provide a "data skeleton™ on
which to organize a wide range of spatial data sets;

WHEREAS, the State of Delaware recognizes the need
for Delaware to take part in the NSDI by establishing and
maintaining a Delaware Spatial Data Framework;

WHEREAS, the Delaware Geographic Data Committee
has approved a Delaware Spatia Data Framework of nine
spatial data sets, consisting of Transportation, Streams and
Water Bodies, Elevation, Digita Aeriad Photos,
Governmental Units, Land Use and Land Cover, Tax Maps/
Land Parcels, Geographic Names and Geodetic Control
Points;

WHEREAS, the Delaware Geographic Data Committee
and the State Mapping Advisory Committee have acquired
or produced data sets to fill the nine layers of Delaware's
approved Framework;

WHEREAS, the Federa Office of Management and
Budget has developed a new approach to establishing and
maintaining the spatia datalayers of the NSDI that depends
on dtate-level Implementation Teams (I-Teams) for
leadership and coordination;

WHEREAS, effective |-Teams are made up of al the
agencies and entities that produce and distribute spatial data;
and

WHEREAS, establishing a Delaware 1-Team would
alow the state of Delaware to take full advantage of the
partnerships, grant funding, and teams developed between
all states and federal agencies;

NOW, THEREFORE |, RUTH ANN MINNER, by the
authority vested in me as Governor of the State of Delaware,

hereby declare and order on this 19" day of July, 2001:

1. A "Delaware I-Team" is hereby established, within
the Delaware Geographic Data Committee.

2. The Delaware |-Team shall include representatives
of thefollowing:

The State Planning Coordinator or his or her
designee, who will serve asthechair of the I-Team,

The Secretary of Transportation, or his or her
designee,

The Secretary of the Department of Natura
Resources and Environmental Control, or his or her
designee,

The Chief Information Officer of the State of
Delaware, or hisor her designee,

The Chair of the State Mapping Advisory
Committee,

The Manager of the Delaware Spatial Data
Clearinghouse,

The GIS Coordinator for New Castle County,

The GIS Coordinator for Kent County, and

The Director of Mapping and Addressing for
Sussex County.

3. The Delaware |I-Team shall complete and submit to
the Office of the Governor an annual report and maintenance
plan for the Delaware Spatial Data Framework.

4. Thereport and maintenance plan shall include:

The status of the data sets identified as the
Delaware Spatial Data Framework,

An assessment of needed improvements to those
data sets, and

A plan for funding the acquisition of new data for
maintenance of those data sets.

5. The I-Team shal negotiate, wherever possible,
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innovative partnerships with federal, state, county and local
agencies for acquisition of new data for maintenance of the
Framework.

6. The I-Team shall identify and pursue al means to
make the data sets of the Framework data availableto spatial
datausers at all levels of government.

Ruth Ann Minner, Governor
ATTEST:

Harriet Smith Windsor, Secretary of State

STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

DECLARATION OF LIMITED STATE OF
EMERGECY IN NEW CASTLE COUNTY,
DELAWARE

WHEREAS, the combination of extraordinarily hot
weather and substantial rainfall has created a situation in
New Castle County that requires unusual efforts to ensure
continued electrical power in order to save lives and protect
property, public health, and safety; and

WHEREAS this situation constitutes an emergency as
defined at 20 Del.C. §3201(2); and

WHEREAS the only current threat to life, property,
public health, and safety created by the combination of hot
weather and heavy precipitation is the delivery of electrical
power;

I, RUTH ANN MINNER, GOVERNOR OF THE
STATE OF DELAWARE, HEREBY DECLARE UNDER
THE POWER VESTED IN ME BY THE DELAWARE
CONSTITUTION AND TITLE 20, CHAPTER 31 OF THE
DELAWARE CODE:

1. A state of emergency exists in New Castle County,
Delaware as of 1:30 p.m. on August 12, 2001.

2. The nature of the emergency is that the combination
of extraordinarily hot weather and substantial rainfall has
created a situation in New Castle County that requires
unusual efforts to ensure continued electrical power in order
to save lives and protect property, public health, and safety.

3. The state of emergecy is limited to the following
purpose: providing entities delivering or maintaining
electrical power or the meansto deliver electrical power with
relief pursuant to 49 C.F.R. §390.23. Such relief includes but
is not limited to relief from the hourly driving restrictions
imposed by 49 C.F.R. §395.3. No other relief from any state
or federal law or regulation is intended by the declaration of
this state of emergency.

4. The state of emergency is limited to New Castle
County, Delaware.

5. Entities seeking to exceed the hourly driving
restrictionsimposed by 49 C.F.R. §395.3 under thisorder are
cautioned to carefully follow the restrictions imposed by 49
C.FR. 8390.23 even during an emergency declared by a
Governor.

Ruth Ann Minner, Governor

Signed August 14th, 2001, pursuant to Title 20, Section
3102(5) of the Delaware Code.

STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

TERMINATION OF LIMITED STATE EMERGENCY
IN NEW CASTLE COUNTY, DELAWARE.

WHEREAS | have been informed that the emergency |
described in my August 12, 2001 Declaration of Limited
State of Emergency in New Castle County, Delaware has
been dealt with to the extent that the conditions necessitating
a state of emergency no longer exist,

I, RUTH ANN MINNER, GOVERNOR OF THE
STATE OF DELAWARE, HEREBY DECLARE UNDER
THE POWER VESTED IN ME BY THE DELAWARE
CONSTITUTION AND TITLE 20, CHAPTER 31 OF THE
DELAWARE CODE:

That the State of Emergency declared on August 12,
2001 at 1:30 p.m. in New Castle County, Delaware is
terminated as of 12:30 p.m. on August 13, 2001.

Ruth Ann minner, Governor
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EXECUTIVE DEPARTMENT

DELAWARE EcoNOMIC DEVELOPMENT OFFICE
THE DELAWARE ECONOMIC DEVELOPMENT
AUTHORITY
NOTICE OF PUBLIC HEARING ON PROPOSED
AMENDEMENTSTO REGULATION NO.5-
PROCEDURES GOVERNING THE DELAWARE
STRATEGIC FUND

In accordance with procedures set forth in 29 Del.C.
Ch. 11, Subch. 11 and 29 Ddl.C., Ch. 101, the Director of the
Delaware Economic Development Office, as Chairperson of
The Delaware Economic Development Authority, is
proposing to adopt an amendment to the existing regulation
for the administration and operation of the Delaware
Strategic Fund Program established in 29 Del.C. 88 5027
through 5029, as amended, to reflect certain changes in the
practices of The Delaware Economic Development
Authority pertaining to the Delaware Strategic Fund
Program and changes to the Brownfield Assistance program
under that statute that are necessitated by the enactment into
law of 73 Delaware Laws, ¢.183 (July 13, 2001). The
proposed amendments add certain new definitions in
connection with the Brownfield Assistance Program,
incorporate the interagency due diligencethat the staff of the
Delaware Economic Development Office performs into the
description of the evaluation process for assistance,
eliminate certain non-profit activities from the list of
ineligible projects in certain programs, remove a limitation
on the amount of assistance that can be rendered with respect
to certain programs and conform the Brownfield Assistance
Program terms to those in the recently enacted 29 Del.C.
§ 5028(c).

The Director of the Delaware Economic Development
Office, as the Chairperson of The Delaware Economic
Development Authority, or an employee of the Delaware
Economic Development Office designated by the Director,
will hold a public hearing at which members of the public
may present comments on the proposed regulation on
October 1, 2001 in the conference room of the offices of the

Delaware Economic Development Office on the 10" floor of
the Carvel State Office Building, 820 N. French Street,
Wilmington, DE, 19801 from 5:00 PM to 7:00 PM.
Additionally, members of the public may present written
comments on the proposed regulation by submitting such
written commentsto Ms. Lee K. Porter, Delaware Economic
Development Office, 99 Kings Highway, Dover, DE,
19901-7305. Written comments must be received on or
before October 1, 2001. Members of the public may receive
a copy of the proposed amendments to the regulation at no
charge by United States Mail by writing Ms. LeeK. Porter at
the Dover, Delaware, address of the Delaware Economic
Development Office set forth above, or by calling her at

(302) 739-4271.

DELAWARE ECONOMIC DEVELOPMENT OFFICE
DELAWARE TOURISM OFFICE

Direct Grants Program

The public may send comments to the Delaware
Tourism Office, Attention Julie Miro Wenger, 99 Kings
Highway, Dover, DE 19901 or via emal to
jumiro@state.de.us

Program Description

The purpose of the program is to attract visitors to
Delaware and to bring in overnight business to Delaware.
The goa of the Direct Grant Program is to increase the
visibility of Delaware's tourism product. Direct Grants are
only toward not-for-profit tourism entities are eligible. All
projects must tiein to the State Marketing Plan.

The public may send comments to the Delaware
Tourism Office, Attention Julie Miro Wenger, 99 Kings
Highway, Dover, DE 19901 or via emal to
jumiro@state.de.us

M atching Funds Program

Program Description

The purpose of the program is to attract visitors to
Delaware and to bring in overnight business to Delaware.
The goal of the Matching Funds Program is to increase the
visibility of Delaware's tourism product. Only not-for-profit
entities are able to submit matching funds proposals.
However, for profit businesses are alowed to participate in
partnership programs submitted by notfor-profits. All
packaging programs must include at least one hotel property
in order to promote overnight business to Delaware. All
projects must tiein to the State Marketing Plan.

DEPARTMENT OF HEALTH AND
SOCIAL SERVICES
DivISION OF LONG TERM CARE
RESIDENTS PROTECTION

Delaware Regulationsfor the

Delaware Adult Abuse Registry
PUBLIC NOTICE

Delaware Health and Social Services (DHSS) has
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prepared revised draft regulations governing the Delaware
Adult Abuse Registry as authorized by Title 11 Del. Code
Chapter 85.

These regulations govern the placement upon the
registry of personsfor whom an allegation of abuse, neglect,
mistreatment or financial exploitation has been
substantiated. Additionally, the regulations establish the
procedures for employersto follow when conducting checks
of the registry of potential employees. Lastly, they establish
procedures for private individuals to follow when
conducting checks of potential employees for services in a
private residence.

INVITATION FOR PUBLIC COMMENT

Second public hearings will be held as follows:
Monday, October 1, 2001, 10:00 AM
Department of Natural Resources & Environmental
Control Auditorium
89 Kings Highway
Dover

Friday, October 5, 2001, 9:30 AM
Main Building, Conference Room 301
Herman Holloway Campus
1901 N. DuPont Highway
New Castle
For clarification or directions, please cal Gina
Loughery or Joan Reynolds at 302-577-6661.
Written comments are also invited on these revised draft
regulations and should be sent to the following address:
John T. Murray
Division of Long Term Care Residents Protection
3 Mill Road
Wilmington, DE 19806

The last time to submit written comments will be at the
public hearing October 5, 2001.

DiVISION OF LONG TERM CARE
RESIDENTS PROTECTION

Delaware Regulations for Group Home Facilities for
Personswith Aids
PUBLIC NOTICE

Delaware Health & Socia Services (DHSS) has
prepared revised draft regulations governing Group Home
Facilities for Persons with AIDS as authorized by Title 16
Del. Code Chapter 11.

These regulations are designed specifically for Group
Homes for sixteen (16) or less persons with AIDS and
establishes the minimum acceptable level of living,
programmatic and licensure standards for such homes.

INVITATION FOR PUBLIC COMMENT

Second public hearing will be held as follows:
Friday, October 5, 2001, 9:00 AM
Main Building, Conference Room 301
Herman Holloway Campus
Delaware Health and Social Services
1901 N. DuPont Highway
New Castle, Delaware
For clarifications or directions, please cal
Loughery or Joan Reynolds at 302-577-6661.
Written comments are also invited on these revised draft
regulations and should be sent to the following address:
Robert Smith
Division of LongTerm Care Residents Protection
3 Mill Road, Suite 308
Wilmington, DE 19806
The last time to submit written comments will be at the
public hearing.

Gina

DIVISION OF SOCIAL SERVICES
PUBLIC NOTICE
Food Stamp Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Socia
Services (DHSS) / Division of Socia Services/ Food Stamp
Program is proposing to implement a policy change to the
Division of Social Services Manual, Section 9089 regarding
Delaware's A Better Chance (DABC) and/or Genera
Assistance (GA) Food Stamp Households. Summary of
change: removes language about shortening of certification
periods, which are no longer allowed. This rule implements
several provisions of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA) and
amended by the Omnibus Consolidated Appropriations Act
of 1997 (OCAA), the Balanced Budget Act of 1997 (BBA),
and the Agricultural Research, Extension and Education
Reform Act of 1998 (AREERA).

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
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906, New Castle, Delaware by September 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

DIVISION OF SOCIAL SERVICES
PUBLIC NOTICE
Delaware M edicaid/M edical Assistance Programs

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Social
Services (DHSS) / Division of Social Services / Medicaid/
Medical Assistance Program is proposing to amend the
following Medicaid policies related to the disabled children's
program. Specifically, 1) changing program name to the
Children's Community Alternative Disability Program; 2)
revising policy to incorporate the statement of purpose of the
program, clarify eligibility criteria, provide caregiver
description, list levels of carefactors, define specific level of
care types, detail medical plan of care and costs
determinations, provide cost effectiveness calculation and
list options when cost effectiveness exceeds cost of
ingtitutional care; and, 3) changing the numbering to
incorporate this policy into the Long Term Care policy
section of the Division of Social Services Manual.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to Mary Ann Daniels, Policy and Program
Implementation Unit, Division of Social Services, PO. Box
906, New Castle, Delaware by September 30, 2001.

The action concerning the determination of whether to
adopt the proposed regulation will be based upon the results
of Department and Division staff analysis and the
consideration of the comments and written materialsfiled by
other interested persons.

DEPARTMENT OF NATURAL
RESOURCESAND

ENVIRONMENTAL CONTROL

DiVvISION OF AIR & WASTE MANAGEMENT
Air Quality Management Section
SAN # 2001-14

TITLE OF THE REGULATION:
Regulation No. 24, Section 2, “ Definitions’
Regulation No. 24, Section 26, “ Stage | VVapor
Recovery”
Regulation No. 24, Section 36, “ Stage 11
Vapor Recovery”

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:

Delaware is not in compliance with the EPA ground-
level ozone standard, and must make reductions in volatile
organic compound (VOC) emissions, which are a factor in
the formation of ground-level ozone. The Department is
proposing to revise Regulation No. 24, Section 2, Section 26
and Section 36 because the Department believes that
Gasoline Dispensing Facilities within the State may not be
achieving the Volatile Organic Compound (VOC) emission
reductions that are currently required. Under Regulation No.
24 the control efficiency should be 95%. The Department
believes the system components, as well as the testing
frequencies are contributing factors to the low VOC
emission reductions. The amended regulation establishes (1)
requirements for using improved vapor recovery adapters
and connections; (2) requirements for annual vapor recovery
testing; and (3) minimum requirements applicable to
compliance testing companies that perform compliance
testing in Delaware.

NOTICE OF PUBLIC COMMENT:

The public comment period for this proposed regulation
will extend through Octaober 1, 2001. Interested parties may
submit comments in writing during this period to: Deanna
Morozowich, Air Quality Management Section, 156 South
State Street, Dover, DE 19901, and/or statements and
testimony may be presented either orally or in writing at the
public hearing to be held Monday, September 24, 2001
beginning at 6pm in the Richardson & Robbins Auditorium,
89 Kings Highway, Dover, Delaware.

PREPARED BY:
Deanna Morozowich (302)739-4791, August 8, 2001
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DivISION OF AIR & WASTE MANAGEMENT
Air Quality Management Section

TITLE OF THE REGULATION:
REGULATION NO. 41, “LIMITING EMISSIONS OF
VOLATILE ORGANIC COMPOUNDS FROM
CONSUMER AND COMMERCIAL PRODUCTS”,
Section 2, “CONSUMER PRODUCTS”.

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:

Section 2 of Regulation No. 41 will limit the Volatile
Organic Compound (VOC) content (hence, emissions) of
certain consumer products. VOC limits are reduced below
those now listed in the federal rule (40CFR59, Subpart C) to
obtain a VOC emission reduction of onet/d over the federal
rule. This regulation is patterned after a similar California
rule due to go into effect in 2004. Manufacturers have
indicated there will be little difficulty in complying with the
new VOC limits. Theimplementation date of 2005 is meant
to give manufacturers sufficient time to reformulate
products.

NOTICE OF PUBLIC COMMENT:

The public comment period for this proposed regulation
will extend through September 30, 2001. Interested parties
may submit comments in writing during this period to:
Gene Pettingill, Air Quality Management Section, 715
Grantham Lane, New Castle, DE 19720 and/or statements
and testimony may be presented either orally or in writing at
the public hearing to be held Thursday, September 27, 2001
beginning at 6pm in the DNREC auditorium at the
Richardson & Robbins Building, 89 Kings Highway, Dover,
Delaware.

PREPARED BY:
Gene Pettingill (302) 323-4542, August 13, 2001

DEPARTMENT OF PUBLIC SAFETY
DIVISION OF BOILER SAFETY

Notice

There is an open meeting scheduled by the Division of
Boiler Safety, for comments on the proposed changes in the
divison's Rules and Regulations. The general public is
invited to make comments and suggestions on these changes.

Date: October 3, 2001
Time: 10:00 am till 12:00 PM
Location:  Public Safety Building

303 Transportation Circle
Dover, DE 19901

2"d Floor Conference Room

A copy of the proposed Rules and Regulations is
available by contacting the Division of Boiler Safety at the
above address or by telephoning 302-744-2735. Contact
James B. Harlan, Director, for any further information at
302-744-2738.

DEPARTMENT OF

TRANSPORTATION

DIVISION OF PLANNING AND PoLICcY
State Scenic and Historic Highways Program

The Delaware Department of Transportation through its
Division of Planning and Policy is seeking to develop a State
Scenic and Historic Highways Program and has completed a
draft Program Guide.

The Federal Highway Administration has a national
scenic byways program and Delaware is one of the few
states that does not have a companion state level program.
During the 2000 legidlative session, the Genera Assembly
passed Senate Bill 320 authorizing the Department to
develop the State Scenic and Historic Highways Program.
The Department will use this program to support county and
local government and other agencies and organizations
wishing to protect the scenic, historic, natural, and/or
archeological resources of statewide or national significance
to the extent that a person traveling along the roadway can
experience them. This objective will be met through the
development of corridor plans that outline the development
regulations and transportation program changes needed to
preserve the features of a particular roadway.

The draft Program Guide establishes the Program and
its guidelines. It provides an understanding of the vision for
Delaware’s Scenic and Historic Highway Program, and an
overview of the designation process, including how you can
nominate a roadway. It aso provides information on
identifying intrinsic qualities (scenic, historic, natural,
cultural, recreational, and archeological), preparing corridor
plans, and seeking sources of support in implementing these
plans.

Public Comment Period

As part of the public comment period, the Department is
holding three public hearings at the following locations and
on the following dates:

Sussex County:
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http://www.deldot.net/public.ejs
http://www.state.de.us/pubsafe/index.htm
http://www.dnrec.state.de.us/DNREC2000/Divisions/AWM/AWM.htm

CALENDAR OF EVENTSHEARING NOTICES

Monday, September 17, 2001
DelDOT South District Office in Georgetown.
The South District Office is located on Route 113.
Kent County:
Tuesday, September 18, 2001
Administration Building in Dover.
The DelDOT Administration Building is located on
Route 13, across the street from the Blue Hen
Corporate Center. If traveling by Route 1, take Exit
95 and bear right off of the exit ramp, the building
will be on your left.
New Castle County:
Thursday, September 20, 2001
DelDOT North District Officein Bear.
The DelDOT North District Officeislocated
on Route 7.

At each of the public hearings Department staff will be
available between 4:00 p.m. and 7:00 p.m. to provide
information on the Program and draft Program Guide and
answer questions. At 6 p.m. Department staff will provide a
presentation, that includes an overview of the Program and
Program Guide, followed by an opportunity for the public to
offer comments and ask questions. IN addition, the
Department will be accepting comments on the draft Scenic
and Historic Highways Program through September 30,
2001. Comments, as well as any questions or requests for
additional information should be directed to:

Joseph Cantalupo, Assistant Director

Division of Planning and Policy

The Delaware Department of Transportation

PO Box 778

Dover, DE 19903

(302) 760-2121 (telephone), (302) 739-2251 (fax)

DELAWARE RIVER BASIN

COMMISSION
P.O. Box 7360
25 STATE PoLICE DRIVE
WEST TRENTON, NEW JERSEY 08628-0360

The Delaware River Basin Commission will meet on
Thursday, September 13, 2001 at Temple University’s
Ambler Campus in Ambler, Pennsylvania. For more
information contact Pamela M. Bush, Commission
Secretary, at (609) 883-9500 ext. 203.
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