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REGISTER OF REGULATIONS
DE'—Q‘éVé‘SEAFT*FOGI\ETER OF CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS
The Delaware Register of Regulations is an of- Delaware citizens and other interested

ficial State publication established by authority of rti m rticipate in th r which

69 Del. Laws, c. 107 and is published on the first of pg es i atY partic l?ate € deC(ij by dC d

each month throughout the year. administrative regu a_m_rys are adopted, amen _e
The Delaware Register will publish any regula- ~ OF repealed, and may initiate the process by which

tions that are proposed to be adopted, amended or the validity and applicability of regulations is
repealed and any emergency regulations promul- determined.
gated.

The Register will also publish some or all of the

following information: Under 29Del.C. §10115 whenever an

agency proposes to formulate, adopt, amend or
repeal a regulation, it shall file notice and full
text of such proposals, together with copies of
the existing regulation being adopted, amended
or repealed, with the Registrar for publication in

e Governor's Executive Orders

e Governor's Appointments

e Attorney General’'s Opinions in full text the Register of Regulations pursuant to 81134 of
this title. The notice shall describe the nature of
* Agency Hearing and Meeting Notices the proceedings including a brief synopsis of the

subject, substance, issues, possible terms of the
agency action, a reference to the legal authority
of the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
CITATION TO THE persons may present their views; if in writing,
DELAWARE REGISTER of the place to which and the final date by which
such views may be submitted; or if at a public
hearing, the date, time and place of the hearing.
If a public hearing is to be held, such public
hearing shall not be scheduled less than 20 days
1:1Del. R.35 - 37 (July 1, 1997) refersto  following publication of notice of the proposal
Volume 1, Issue 1, pages 35 - 37 of the Delaware i the Register of Regulations. If a public hearing
Register issued on July 1, 1997. will be held on the proposal, notice of the time,
date, place and a summary of the nature of the

SUBSCRIPTION INFORMATION proposal shall also be published in at least 2
. . Delaware newspapers of general circulation; The
The cost of a yearly subscription (12 issues) . ,
i . -/ notice shall also be mailed to all persons who have
for the Delaware Register of Regulations is

$100.00 from January - December. Single made timely written requests of the agency for

. . . advance notice of its regulation-makin
copies are available at a cost of $9.00 per issue, . g g
) . : ; proceedings.
including postage. For more information

contact theDivision of Research at 302-739- The opportunity for public comment shall
4114 or 1-800-282-8545 in Delaware. be held open for a minimum of 30 days after the

proposal is published in the Register of Regulations.

e Other documents considered to be in the
public interest.

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:
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At the conclusion of all hearings and after receipt
within the time allowed of all written materials,
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Except as provided in the preceding section,
41 judicial review of a regulation is available unless
a complaint therefor is filed in the Court within 30

upon all the testimonial and written evidence an

information submitted, together with summaries Ofdays of the day the agency order with respect to the
€ . : : :

egulation was published in the Register of

the evidence and information by subordinates, th

: : 1

agency shall determine whether a regulation Shou"li-?egulations
be adopted, amended or repealed and shall issue its '
conclusion in an order which shall include: (1) A
brief summary of the evidence and information
submitted; (2) A brief summary of its findings of
fact with respect to the evidence and information,

except where a rule of procedure is being adopted
or amended; (3) A decision to adopt, amend or
repeal a regulation or to take no action and the
decision shall be supported by its findings on the
evidence and information received; (4) The exact

CLOSING DATES AND ISSUE
DATES FOR THE DELAWARE
REGISTER OF REGULATIONS

text and citation of such regulation adopted, ISSUE DATE  CLOSING DATE  CLOSING
: TIME
amended or repealed; (5) The effective date ofthe. — —
order; (6) Any other findings or conclusions  june 1 May 15 4:30p.M
required by the law under which the agency has
authority to act; and (7) The signature of at leasta Jutv 1 JUNE 15 4:30p.m
guorum of the agency members. _
) : A 1 iy 15 4:30r.

The effective date of an order which adopts, HeusT - m
amends or repeals a regulation shall be not less than sepremger1 AucusT 15 4:30p.M
10 days from the date the order adopting, amending

SEPTEMBER 1S 4:30pP.m

or repealing a regulation has been published in its OcToser1
final form in the Register of Regulations, unless
such adoption, amendment or repeal qualifies as
emergency under §10119.

n
T

Any person aggrieved by and claiming the
unlawfulness of any regulation may bring an action
in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption

amendment or repeal of a regulation shall be subje¢

to review until final agency action on the proposal
has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court as
defense in the action.
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repealed in the preceding issues & frelaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a cit
to that issue of th&egisterin which the regulation was published. Proposed regulations
designated with (Prop.); final regulations are designated with (Final); Emergency regulz
are designated with (Emer.); and regulations that have been repealed are designated with

The table printed below lists the regulations that have been proposed, adopted, amerLded or

ation
are
itions

(Rep.).

Attorney General’s Office

Opinion No. 97-1B01, FOIA Complaint against the Town of LAure....................... 1:1 Del.R. 74
Opinion No. 97-1B02, FOIA INQUI .....uutiiiieiieeeeeeieiciiiiiee e s e e e e e e s s s seenveeeeeeeeeeeessnnnnns 1:1.. Del.R. 75
Opinion No. 97-1B03, FOIA Complaint against Woodbridge

Yol aTeTo] I BT E] 1 T PP PPP 1.1..Del.R. 76
Opinion No. 97-1B04, Access t0O DELIL......ccccviiiiieiiei e 1:1. Del.R. 77
Opinion No. 97-1B05, FOIA Complaint against the Town of LAure....................... 1:1 Del.R. 79
Opinion No. 97-1B06, FOIA Complaint Against Appoquinimink School Digtric.... 1:9 Del.R. 1438
Opinion No. 97-IB07, FOIA Complaint Against Colonial School Didtric................. 1:9 Del.R.1441
Opinion No. 97-1B08, FOIA Complaint Against Sussex CQunt.........ccccccvvveveeeeee. 1:9 Del.R.1442

Opinion No. 97-1B09, Status of Public Member of the Board of Medical Peactic. 1:9 Del.R. 1443
Opinion No. 97-1B10, Criminal History Information Relating to Child Care

Personnel and foster And Adoptive Pament.......cccccceeeivviiiiiiiiiiiiccee e 1:9 Del.R. 1445
Opinion No. 97-1B11, Effect of Pending Criminal Charges On the Licensing

OF VELEIINAITAIS ... st e e st e e 1:9...Del.R. 1446
Opinion No. 97-IB12, Twenty-fouDel.C. 83519(e)- Exemption of Licensur.......... 1:9 Del.R.1451
Opinion No. 97-I1B13, FOIA Complaint Against City of Le®/€...........cccccvvvviveenrenenn 1:9 Del.R.1452
Opinion No. 97-I1B14, FOIA Complaint Against Red Clay Consolidated School

District Board of EAUCALID...........coiuiiiiiiiiiiiie e 1:9..Del.R. 1456
Opinion No. 97-IB15, FOIA Complaint Against Caesar Rodney School Distric...1:9 Del.R. 1461
Opinion No. 97-IB16, Twenty-fouDel.C. 835D .........cccccccviiriiiinieiniee e 1.9 Del.R.1463
Opinion No. 97-IB17, FOIA Complaint Against City of New Castl......................... 1:9 Del.R.1464
Opinion No. 97-1B18, FOIA Complaint Against Town of Bridgeeill........................ 1:9 Del.R.1466
Opinion No. 97-1B19, FOIA Complaint Against Milford City CouhCi...............c....w 1:9 Del.R.1467
Opinion No. 97-IB20,FOIA Complaint Against Cape Henlopen School Distric....1:9 Del.R. 1469
Opinion No. 97-I1B21, Mailing of Absentee Balfot.............ccccccvveeeeiiiiicciiiieeeeeeee 1.9 Del.R.1470
Opinion No. 97-1B22, FOIA Complaint Against City of Wilmingto................cc........ 1:9 Del.R.1471

Opinion No. 97-1B23, FOIA Complaint Against Woodbridge School Distric......... 1:9 Del.R.1473

Delaware State Fire Prevention Commission
1997 State Fire Prevention RegulaBOn...........cevvvveeiiiiiiiiiiiiiecicece e ee e e 1:2. Del.R. 197 (Final)
Ambulance Service RegUIALION. .......ciiiiiii it 1:1..Del.R. 35 (Prop.)

Department of Administrative Services
Division of Professional Regulation

1270 T= o Jo) @ o110 o] = Lo o R 1:1..Del.R. 45 (Final)
Board of Dental EXAmMINGL........ccc.uviiiiiiiiiee e ccciiiieiee e e e e e e e s s s srerre e e e e ae e e e s e ennnnees 1.5..Del.R. 543 (Prop.)

1.7 Del.R. 852 (Final)
Board of Electrical EXamiNSE.........cccoii it e e 1:7.. Del.R. 7% (Prop.)
Board of Examiners in OptOM@L........cccuvvviiiiiieee e e e e ee e e 1.7. Del.R. 820 (Prop.)

1:10Del.R. 14% (Prop.)
Board of Examiners of PSYChOIOSE........uuvuiiiiieeeii e 1:8. Del.R.10® (Prop.)
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Board of FUNEral SEIVICES......cuiiii i 1:10Del.R. 1500 (Prop.)
Board of Nursing, Advanced Practice NULSE..........cccuevieiiiiiiiininiiiiiieeeeeeeen 1:1 Del.R. 15 (Prop.)
BOArd Of NUFSING......ueeeiiiiiiiiiiiii ettt a e e e e e e e e e e e e annnnes 1:2..Del.R. 146 (Final)
Board of PRArMaCy.......cooooiiiiii e 1:4..Del.R. 428 (Prop.)
Board of Physical Therapy.......coooiiiiiiiiee e 1:2..Del.R. 101 (Prop.)

1:6 Del.R. 714 (Final)

Board of Professional Counselors of Mental Health.................ccccccoiinnn 1:9 Del.R. 1308 (Prop.)
Board of Veterinary MediCiNe........coooiiiiiiiiiiiii e 1:7...Del.R. 805 (Prop.)
1:10Del.R. 1573 (Final)

Nursing Home AdmiNiStratorS........coooiiiiiiiiiiieei e 1:2...Del.R. 141 (Final)
Council on Real EState APPraiSerS......ooiiiiiiiiiiiieieae e 1:8..Del.R.1172 (Prop.)
Real EState COMIMISSION......cuiiiiiiiiiiiiiiitiee ettt e e e e e e e e e e as 1:8...Del.R.1015 (Prop.)
Respiratory Care Practice Advisory COUNCIL........cccuviiiiiiiiiiiiiiiiiieieeeeeeeen 1:8 Del.R.1022 (Prop.)

Department of Agriculture

Aquaculture ReQUIALIONS. .......ciiii ittt e e e e 1:4..Del.R. 309 (Prop.)
Delaware Harness Racing COMMISSIAN. ......cciiiiiiiiiiiiiiiiiiiiie e e 1:2..Del.R. 92 (Prop.)

1:5 Del.R. 498 (Final)

1:5 Del.R. 541 (Prop.)

WHhIPS & BlOOA GASES. .. uuuiiiiiiiieiie ettt e e e as 1:7..Del.R. 921 (Final)
Delaware Thoroughbred Racing COmMmMISSION...........oociiiiiiiiiiiiiee e 1:2. Del.R. 100 (Prop.)
1:3 Del.R. 248 (Prop.)

1:5 Del.R. 508 (Final)

1:6 Del.R. 649 (Prop.)

1:6 Del.R. 713 (Final)

Ble@der PrOgramm......cooi ettt e e a e 1:8...Del.C.1183 (Final)
104 1= 1] 4 [T I o [0 ] £ T ST PP PP RPN 1:9..Del.R.1312 (Prop.)
Department of Education
YN olod [0 [=T o A ==Y o] £ (1 o R P PP PUPPPPROE 1:9..Del.R.1312 (Prop.)
Administration of Non-Traditional Remedies............cueeiiiiiiiiiiiiee s 1:9. Del.R.1328 (Prop.)
Agriscience Education Framewark...........cc.uueiiiiiiiii e 1:2...Del.R. 154 (Final)
(D F= V] Y2 o To TP TP PPPPRURT 1:9...Del.R.1313 (Prop.)
Delaware Administrator Standards..........ooooiiiiiiiiii e 1:6...Del.R. 650 (Prop.)
1:8 Del.R.1184 (Final)
Delaware Emergency Treatment Card..........oooiiiiiiiiiiiiieeeie e 1:9..Del.R.1317 (Prop.)
Delaware School Health Record Card..........coooeaiiiiiiiiiiiiiieiieeeee e 1:9..Del.R.1319 (Prop.)
Delaware Teaching Standards........ccc.uuiiiiiieiiieii e 1:6...Del.R. 654 (Prop.)
1:8 Del.R.1188 (Final)
DIIVET EQUCATION . ...ciii ittt ettt e e e e e e e s et eeeeeeaaaae e s 1:5...Del.R. 559 (Prop.)
1:7 Del.R. 964 (Final)
DSSAA REQUINTEIMENTS ... ittt ettt e e e e e e e e e bbb e e e e e e e e e e e e e e annbbsbeeeeaeas 1:2..Del.R. 172 (Final)
Education of Homeless Children & YOuth.........ccoveiiiiiii 1:5. Del.R. 556 (Prop.)
1:7 Del.R. 962 (Final)
EXIENAEA HINESS....eiiieeiiiiieee ettt et e e e e e e e e eee s 1:10.Del.R. 1510 (Prop.)
Foreignh Language Content Standards..... ...ttt 1:2..Del.R. 156 (Final)
Glossary of Terms, Manual for Certification of Professional
SCOOI PeIrSONNEL.. ...t 1:2..Del.R. 158 (Final)
Guidelines for Approval of School Improvement Grants...........ccccceeieeeeeiiiiiiieiinnn. 1.7 Del.R. 815 (Prop.)
1:9 Del.R.1400 (Final)
Guidelines for the Administration of Non-Prescription Drugs...........occcuvviiieeeeeennnn. 1:9 Del.R.1326 (Prop.)
Guidelines for the Schoold Districts to Comply with the Gun Free Schools.Act..1:10Del.R. 1511 (Prop.)
Hearing Screening ProCeAUIES .......uu it 1:9..Del.R.1321 (Prop.)
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High School Diploma & the Record of Performance...........ccccoceevveeeeiinvccciiiieee,

Immunization Rules of the State Board of Educatian.............ccueeveeiviievnenieeieeennnnnn.
INtErSChOlASTIC ATNIELICS ..uvuii i

Manual for Certification of Professional School Personnel...........ccccoeeeveviivvvnenennns
Membership in Fraternities & SOrorities.......cccvvveeiieieee i

(O a1 gTo] oJ=To [ Toa ol {=T=T a1 s o TS SRR
Parental Request to have Prescription Medications Administered in Schaals.....
Physical EXamiNations...........ccccuiiiiiiiiieee e e e e e e e s s s eer e e e e e e e e s s s snnrnreeeeees
Policy for Providing Education to Students with HIV Infectian...........cccccccvveeeeen.

1:5 Del.R. 554
1.7 Del.R. 960
1:9 Del.R.1324
1:4..Del.R. 361
1.6 Del.R. 724
1.2 Del.R. 163
1:4.. Del.R. 363
1.6 Del.R. 723
1:9...Del.R. 1329
1:9 Del.R.1331
1:9...Del.R. 1332
1.9 Del.R.1323

Policy for School Districts on the Possession, Use & Distribution of Drugs & AlcoholRed.R. 1314
Policy on the School Nurse & the Handicapped Child & Policy for Providing Care

to the Child with Special Health Needs.......ccccccceev i 1:9. Del.R.1334
Regulations on School/Police Relatians...........cccccvviiiiiiiii e 1:3.. Del.R. 256
1:5 Del.R. 510
Repeal of certain parts of section V, Vocational Technical
[0 [ =N a o] g Il = Co o | = 1 1= 1.6..Del.R. 664
1:8 Del.R.1199
Repeal of certain regulations concerning Student ActiVities.........ccccvvvcevvereeeiinnns 1:4 Del.R. 365
1:6 Del.R. 726
Repeal of Minimum-Maximum Program Assignment, Experimentation
AN MOIfICALION ....ciiiiiiii e s 1:7..Del.R. 817
Repeal of Regulation for Minors Consent to Diagnostic Procedures..................... 1:10Del.R. 1513
Repeal of Regulation for Reporting Cases of Child Abuse or Neglect.................. 1:10Del.R. 1513
Repeal of six Regulations that are in the Delaware Code.......cccccceevvvvciviiineenennnn. 1.7 Del.R. 817

Repeal of Section B.1.a, Discipline Powers & Responsibilities

1:9 Del.R.1396

(o) ST U] o 1] 1 = g o [=] 5O 1:3..Del.R. 263

1:5 Del.R. 517

Repeal of three regulationS..........eeiii i a e 1:8...Del.R.1029
Requirements for Vocational Technical Education Programs............ccccccvvvvveveennnn. 1.6 Del.R. 662
1:8 Del.R.1196

Satellite SChOOl AQrEEMENLIS........icc it e e e e e e e e e e nnnnes 1:2...Del.R. 170
School BUS REQUIALIONS......uuiiiiiiiie e e e e e e e e e e e e e e e e 1:2..Del.R. 87
1:5 Del.R. 473

SMOKING REQUIALIONS. ..o e e e e e e eeee s 1:8...Del.R.1029
State Content StANAArdS.........oooi i 1:2..Del.R. 151
The School Health Tuberculosis (TB) Control Program.........cccccccveeeviiiiciivveenennnnnn. 1.9 Del.R.1336
VA1 Lo ST o1 €= 1=T 11 o SRR 1:9...Del.R. 1338
Visual & Performing Arts Content Standards...........cccccvveveeeee i 1:2. Del.R. 90
1:6 Del.R. 729

Visual & Performing Arts Graduation REqQUIrEMENLS........uvvvvevieeeeeiiiiiciiiiieeeeeeeeeeenn 1:2 Del.R. 88

Department of Finance
Div. of Revenue, Delaware State Lottery Office,
Background Investigation Requirements for Lottery Employees........cccc........
Video Lottery Employee Organization and Lottery Employee
[ =0 101 =14 o] o 1S

Regulations dealing with Americans with Disabilities ACt..........ccccocviveveeennnn.

1:8 Del.R.1032

1.3..Del.R. 243
1:8 Del.R.1202
1:10Del.R. 1575
1.7 Del.R. 826

(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Final)

(Rep.)
(Final)
(Rep.)
(Final)

(Rep.)
(Rep.)
(Rep.)
(Rep.)
(Final)

(Rep.)
(Final)
(Prop.)
(Prop.)
(Final)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Final)
(Prop.)

(Prop.)

(Prop.)
(Final)
(Final)
(Prop.)
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1:9 Del.R.1341 (Prop.)
Technical Information Memo. O7-6........ccoiiiiiiiiiiiee e 1:6...Del.R. 712 (Prop.)
Technical Memo. 98-1, CheCK BOXES........ccccuuiiiiiieiiee ettt e e e ee e 1.8..Del.R.1033 (Prop.)
Department of Health & Social Services
Division of Public Health,
Adult Day Care Facilities, Regulations..........cccccvvveeee i 1:10Del.R. 1521 (Prop.)
Licensing & Registration of Operators of Public Water Supply Systems....... 1:1 Del.R. 28 (Prop.)
1.7 Del.R. 932 (Final)
Plumbing Code ReQUIALIONS........cuviiieiiiiiiciiieeeie e 1.7..Del.R. 830 (Final)
Practice of Midwifery, Rules & Regulations..........cccccccveeerieiee s, 1.9 Del.R.1349 (Prop.)
[0 o] Lo = o T ] S 1:2...Del.R. 174 (Final)
Trauma SYStEM RUIES....cciiii e e e e e e e e e e e e e e e e e aaes 1:2..Del.R. 110 (Prop.)
1.7 Del.R. 891 (Final)
Prehospital Trauma Triage Scheme, ALS & BLS (Errata).......cccccceeevveecevvvvnnnnn. 1:3 Del.R. 213 (Prop.)
Division of Services for Aging & Adults with Physical Disabilities
AdUIt ADUSE REGISIIY. ..ttt e e e e s e raeaeees 1.7..Del.R. 803 (Prop.)
1:9 Del.R.1405 (Final)
Division of Social Services
A Better Chance/Food Stamp Program.........ccccvveeireiieeeeiiiesciiiieeeeeeee e e e s ssnenns 1.10Del.R. 1514 (Prop.)
Amendments to Medicaid Provider Manuals, General Policy Manual,
Long-Term Care Provider Manual, and others.........cccccceeeviiiiiciiiiinenneeeen, 1:8 Del.R.1035 (Prop.)
1:10Del.R. 1577 (Final)
Ambulance Provider Policy Manual, Criteria for Non-Emergency
Ambulance Transportation for Medicaid Clients in a
N TS €=V N = Tox | 1Y 1:4..Del.R. 394 (Prop.)
1:8 Del.R.1214 (Final)
Assisted Living Agencies, Regulations fOr.......cccccoveeiiiiiiicciiiiiecce e 1:4. Del.R. 300 (Prop.)
1.7 Del.R. 951 (Final)
Dental REIMDUISEMENL........coi ittt e e e e e e e e e e e e eennnes 1:9...Del.R.1307 (Emer.)
DHS revision of Public Law 104-193, the Personal Responsibility and Work
Opportunity Reconciliation Act, Se. 403, 8 USC 1613, the 1993 Mickey Leland
Childhood Hunger Relief Act, the Food, Agriculture, Conservation and Trade
Act Amendments of 1991Public Law 104-203, Title 38, USC,
and DSSM Sec. 4006 & 40L2.......cccuuuiiiiiiieeee e e e 1:4..Del.R. 313 (Prop.)
1:9 Del.R.1401 (Final)
DMAP, Amendments to Medicaid Eligibility Policy Manual.......................o.... 1:8 Del.R.1058 (Prop.)
1:10Del.R. 1600 (Final)
DMAP Sec. 301.25, Composition of Budget Unit..........cccccvvveveereeeniniiiciinnne, 1:10Del.R. 1532 (Prop.)
DMAP SecC. 410.15, VENICIES....uueiiiiee ettt 1:4...Del.R. 368 (Prop.)
1:8 Del.R.1211 (Final)
DMAP Sec. 420 Personal Needs AlIOWaNCE...........ccccvveeeeiiiee e, 1.4 Del.R. 369 (Prop.)
1.7 Del.R. 921 (Final)
1:8 Del.R.1212 (Final)
DSSM Section 8000, A Better Chance Program..........cccccvvveeeeeeeeeeisiscsinnneneeens 1:4 Del.R. 297 (Prop.)
Durable Medical Equipment Manual...........cccoovvveviviiieiieee e 1:5.. Del.R. 563 (Prop.)
1:8 Del.R.1213 (Final)
Inpatient Hospital Provider Manual............ccccvvveeeeiiiiiccecee e 1:4.. Del.R. 370 (Prop.)
Long-Term Care Provider Manual, Billing of Third Party Payer...........ccc......... 1:4 Del.R. 394 (Prop.)
Long-Term Care Provider Manual, Criteria for Non-Emergency Ambulance
Transportation for Medicaid Clients in a Nursing Facility............ccccccvveee... 1:4 Del.R. 394 (Prop.)
Medicaid Outpatient Hospital Provider Specific Manual...............ccccccvveeeeennn. 1:10Del.R. 1516 (Prop.)
Outpatient Hospital Provider Manual..............coocccviieiieeiieee e e e 1:4.. Del.R. 383 (Prop.)
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Revision of Regulation of the Medicaid/Medical Assistance Program Contai

DIMAP SEC. 420, ciiiiiiiiiiee ettt ettt 1:3...Del.R.

1:7 Del.R.

Revision of Regulation Contained in DSSM 8201........cccccccveeeviviiiiiiiiiieeneeeenn, 1:5 Del.R.

1:6 Del.R.

Revision of Regulation Contained in DSSM 8301.3........cccccvvvirereeeeeeiiecnnnen 1:3 Del.R.

Revision of Regulation DSSM 8205.2, 8304 & 8305..........ccccccvvviiieereeeeeeiininns 1.6 Del.R.
Revision of Regulation Contained in DSSM 9910, Simplified Food Stamp

WV OTKFAIE ...t e e e e 1:9...Del.R.

Simplified Food Stamp Program, ABC BenefitS.........cccccvvvveevieeeei e, 1:9 Del.R

Surety Bonds, Requirement for Home Health Agencies.........cccoovvvveeeeciinnn, 1:9 Del.R.

Department of Justice, Delaware SeCUNtieS.ACL.......cuuvviiiieeeii i 1.8. Del.R

Department of Labor
Div. of Employment & Training Apprenticeship Programs...........ccccccvvvevereeeeeninins 1:1 Del.R.
Governor’s Advisory Council on Apprenticeship & Training.......ccccccceveeeeviinnns 1:8 Del.R.
Division of Industrial Affairs

Prevailing Wage RegqUIAtIONS...........uuuiiiiieeiiiiiiiiiieieeec e e e e e e e e 1:5...Del.R.

Procedures of Equal Employment Review Baard........ccccceeeevevviviviiiinnnieneeennnn 1.5 Del.R.

1:8 Del.R.

Industrial ACCIAENT BOAIT..........coiiiiiiiiiie it 1:5..Del.R.

1:7 Del.R.

Proposed Amendments, Rules 8, 9, 30 &.3L.......ccooiiiiiiiiiiiiiie e 18:1.R

1:10Del.R

Special Employment Practices relating to Health Care & Child Care Facilities &

Adult Abuse RegiStry CheCK.........uuiiiiiiiiieee e 1:5...Del.R.
1:8 Del.R.
1:9 Del.R
Department of Natural Resources & Environmental Control
Division of Air & Waste Management
Regulations Governing Hazardous Waste.........ccccceeeiiiiiiiiiiiiiiiiiee e 1:3. Del.R.
Regulation 38, Emission Standards for Hazardous Air Polluntants for
Yo 0] (o=l OF= 1 (=To [0 4 =3P TR RO DEPR.
1:10Del.R.
Division of Air & Waste Management, Air Quality Management Section,
Development of the Phase Il Ozone Attainment Demonstration for Kent &
New Castle Counties as a Revision to the State Implementation.Plan.....1:10 Del.R.
NO, Budget Programl...........ccciiiiiiiiiiiiiiii 1:5..Del.R.
1:8 Del.R
1:9 Del.R.
REQUIALION NO. 2. .ttt e e e e e e e e e e e e e e 1:1...Del.R.
Reg. No. 20, Sec. No. 28, Standards for Performance for Municipal
Solid Waste LandfillS. ... 1:4...Del.R.
1:10Del.R.
Transportation Conformity Regulation NO. 32.........coooiiiiiiiiiiiiiiiiieeee, 1:8 Del.R
1:10Del.R.
Division of Fish & Wildlife,
Boating RegUIALIONS. ... 1:9...Del.R
Shellfish Reg., HOrseshoe Crab.........ccoiiii e 1:7...Del.R.
1:9 Del.R.

Shellfish Reg. No. S-41, Growing Areas Closed to Harvesting Clams,

ned in

214
858
456
711
215
709

1303

.1347

1346

.1078

21
1116

519
537
1215
548
938

.1153
.1621

533
1216

.1269

278
1373
1534

1538
564

.1220

1275
48

330
1653

.1125

1625

.1357

807
1411

(Emer.)
(Final)

(Emer.)
(Prop.)
(Emer.)

(Prop.)

(Emer.)
(Prop.)
(Prop.)

(Prop.)

(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)
(Final)
(Errata)

(Final)

(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Final)
(Errata)
(Final)

(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)
(Prop.)
(Final)
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MUSSEIS & OYSTOIS...ueiiiiiiieeiiiiicieiie e et e e s e s srrrr e e e e e e e e s s sssnr e e reeeeeeeaenannns 1:4..Del.R. 354 (Prop.)
1.7 Del.R. 835 (Final)
Shellfish Regulation No. S-48. Conch Minimum Size Limits..........cccccccveeeenn.. 1:3 Del.R. 250 (Prop.)
1.7 Del.R. 835 (Final)
Shellfish Reg. No. 55, Crab Trotlines & S-56, Crab TrapsS......cccccccceevvecuvvvvnnnnn. 1.4 Del.R. 354 (Prop.)
1.7 Del.R. 837 (Final)
Tidal Finfish Regulation No. 4, Summer Flounder..........cccocieeieeeeee e 1:Pel.R.1351 (Prop.)
Tidal Finfish Regulation NO. 8.........ccoiiiiiiiiiiec e 1:3...Del.R. 270 (Final)
Tidal Finfish Regulation No. 10, WeakfiSh..........cccccooviiiiiiieiiie e 1el.R.1353 (Prop.)
Tidal Finfish Regulation No. 12, Atlantic StUrgeon........ccccccvveeeeeviivcccinrieeeeeennn. 1.7 Del.R. 787 (Prop.)
1:10Del.R. 1655 (Final)
Tidal Finfish Regulation NO. 22, TAULOG......cccuvririiiieeee et ee e e e e s sevnveeee e Del.R.1354 (Prop.)
Tidal Finfish Regulation No. 24, Black Sea BassS..........cccccvvviveiiiieeeee e 1DPel.R.1356 (Prop.)
Tidal Finfish Regulation No. 25 for Atlantic Shark........ccccccceveeiiiiiiiciciiieeeeeen. 1:4 Del.R. 345 (Prop.)
1.7 Del.R. 844 (Final)
1:8 Del.R.1005 (Errata)
Div. of Water Resources, Regulations for Licensing Operators
of Wastewater FaCilities..........uuuuieiiiiiee e 1:4..Del.R. 323 (Prop.)
1.7 Del.R. 924 (Final)
Regulations Governing the Control of Water Pollution..........ccccccccoovviciviiiienneeeenn, 1.4 Del.R. 395 (Prop.)
Department of Public Safety
Delaware State Police, Board of Examiners of Private Investigators & Private
Y= 1o U1 Ao 1= S 1:10Del.R. 1570 (Prop.)
Department of Services for Children, Youth and Their Families
Division of Family Services
Licensing Requirements for Residential Child Care Facilities and
Day TreatmMent PrOgramiS.....c.uuuieeeeeeeeeeeeseieeieeereeee e e e e e s s s ssinnrenereeeeeeseesnnnnns 1.6...Del.R. 668 (Prop.)
Office of Child Care Licensing, Child Abuse RegiStry.....cccccccveeeriiiiiicirnvnennnnn. 1.7 Del.R. 801 (Prop.)
Department of State, Office of the State Bank Commissioner
Regulation No. 5.1101(f).0001, Election to be treated for tax purposes as a
“Subsidiary corporation” of a Delaware chartered banking organization or
trust company, national bank having its principal office in Delaware, or
out-of-state bank that operates a resulting branch in Delaware..................... 1.3 Del.R. 219 (Prop.)
1.5 Del.R. 474 (Final)
Regulation No. 5.1101etal.0002, Instructions for preparation of Franchise Tax RepoBRdl:B. 221 (Prop.)
1.5 Del.R. 476 (Final)
Regulation No. 5.1101etal.0003, Estimated Franchise Tax Report..........cccvveee. 1:3 Del.R. 224 (Prop.)
1.5 Del.R. 479 (Final)
Regulation No. 5.1101etal.0004, Final Franchise Tax Report.......cccccccccvveeeeiiinnnd 1:3 Del.R. 226 (Prop.)
maintaining branches in this State...........cccciiiiii e 1:3..Del.R. 228 (Prop.)
1.5 Del.R. 481 (Final)
Regulation No. 5.1101etal.0005, Instructions for preparation ofFranchise Tax for
Federal Savings Banks not headquartered in this state but maintaining
branches in this State.........cccciiiiiii e 1:3..Del.R. 228 (Prop.)
1.5 Del.R. 483 (Final)
Regulation No. 5.1101etal.0006, Estimated Franchise Tax Report Federal
Savings Banks not headquartered in Delaware...........cccccvvveeeeeeeeee e, 1.3 Del.R. 231 (Prop.)
1.5 Del.R. 486 (Final)
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Regulation No. 5.1101etal.0007, Final Franchise Tax Report Federal

Savings Banks not headquartered in Delaware...........cccccvvveeeeeeeeee e, 1.3
15
Regulation No. 5.1101.etal.0008, Instructions for calculation of Employment
1K= D O 7= [ £ PP PRPT 1:3..
15
Regulation No. 5.1101etal.0009, Instructions for preparation ofFranchise Tax for
Resulting Branches in this state of out-of-state banks.............cccccocveveeeennnn 1:3
15
Regulation No. 5.1101etal.0010, Estimated Franchise Tax Report for
Resulting Branches in this state of out-of-state banks..........c.ccccccovvviiinnnnnn. 1:3
15
Regulation No. 5.1101etal.0011, Final Franchise Tax Report for Resulting
Branches in this state for out-of-state banks..........ccccccooviiiiiiiiic 1:3
15
Regulation No. 5.131.0002, Procedures Governing the Creation &
Existence of an Interim Bank..........oocuviiiiiiiiiiiiiiiie e 1:5...
Regulation No. 5.2111(b).0005, Report of Delaware Loan Volume...................... 1.7
1:9
Regulation No. 5.2111/2210/2906.0006, Report of Delaware Assests................ 1.7
1:9
Regulation No. 5.2210(e).0005, Report of Delaware Loan Volume..........ccc......... 1.7
1:9
Regulation No. 5.2318.0001, Report of Delaware Sale of Checks, Drafts,
and Money Orders VOIUME.........oo i e e e e e e 1.7..)
1:9
Regulation No. 5.2906(e).0003, Report of Delaware Loan Volume
Motor Vehicle Installment CONtracCtS........cooovviiiiiiiiiieiiie e 1:7.
1:9

Regulation No. 5.701/774.0001, Procedures for applications to form a
bank, bank & trust company or limited purpose trust company

pursuant to Chapter 7 of Title 5 of the Delaware Code..........cccccvvveeeeeeeeennnnne 1.5
1:7
Regulation No. 5.761.0017, Incidental POWELS.......cccceeevviiiiciiiiiieeiee e s e 1:5.
1:7
Regulation No. 5.770.0009, establishment of a branch office by a bank
(o] LA E] oo ] 0 0] 0 =1 0 1Y 2P PP PPPPRRRUPPPPIN 1:5..
1:7
Regulation No. 5.771.0005, Procedures governing applications to open
branch offices outside the State of Delaware...........ccccoeevveieiiiiiiienniiieee e 1.5
1:7
Regulation No. 5.795etal.0016, Merger with out-of-state banks......................... 1.5
1:7

Del.R. 232
Del.R. 487

Del.R. 233
Del.R. 488

Del.R. 235
Del.R. 490

Del.R. 239
Del.R. 494

Del.R. 241
Del.R. 496

Del.R. 592
Del.R. 812
Del.R.1415
Del.R. 815
Del.R.1418
Del.R. 813
Del.R.1416

Del.R. 813
Del.R.1416

Del.R. 814
Del.R.1417

Del.R. 595
Del.R. 862
Del.R. 597
Del.R. 865

Del.R. 598
Del.R. 866

Del.R. 599
Del.R. 867
Del.R. 601
Del.R. 869

Regulation No. 5.833.0004, Application by an out-of-state savings institution, out-of-

state savings & loan holding company or out-of-state bank holding company to

acquire a Delaware savings bank or Delaware savings & loan holding company
1:7
Regulation No. 5.844.0009, Application by an out-of-state bank holding
company to acquire a Delaware bank or bank holding company.................... 1.5
1:7

Regulation No. 5.777.0002, Application for a certificate of public convenience &
advantage for a limited purpose trust company pursuant to subchapter V of
Chapter 7 of Title 5 of the Delaware Code.........cccceeeviviviiiiiiiiieecee e 1:5.
1:7

Del:R. 602
Del.R. 870

Del.R. 605
Del.R. 873

Del.R. 609
Del.R. 877

(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)
(Final)

(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)
(Final)
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Department of Transportation
Aeronautical REQUIALIONS..........ooc i 1:9..Del.R.1383 (Prop.)

Governor’'s Office

Amendment to Executive Order NO. 4B........c.ooiviiiiiiiiiiieeie e e e e e e 1.3.. Del.R. 279

Appointments & NOMINAIONS......cciiiiiii e e e rr e ee s 1:.1..Del.R. 68
1:2 Del.R. 200
1:3 Del.R. 281
1:4 Del.R. 438
1.5 Del.R. 623
1.6 Del.R. 740
1.7 Del.R. 970
1:8 Del.R.1248
1:9 Del.R.1437
1:10Del.R. 1657

Executive Order No. 45, Employee & Labor - Management Relations

IN STAte GOVEINMMENL......ii it e e e e e e e e e e e e e e e e eeeereaea bbb anaas 1:.1..Del.R. 63
Executive Order No. 46, Governor’'s Task Force on Violent Crime..........cccccceuvu. 1:1 Del.R. 64

Amendment to Executive Order NO. 4AG..........ooovvvvvvviiviiiiiiiiiiiiiinieeeeee e eeee e 1:3. Del.R. 279
Executive Order No. 47, Executive Committee of the Workforce

Development COUNCIL........cciiiiiiiiicee e e e 1:1..Del.R. 65

Executive Order No. 49, Reallocation of State Private Activity Bond Volume Cap for

Calenday Year 1997 & Initial Suballocation of State Private Activity Bond

Volume Cap for Calendar Year 1998..........ccccciuiiiiiieiee e iiccireeeeee e e e 1:9.. Del.R. 1432
Executive Order No. 50, Establishing the Education Salary Schedule Improvement

1070] 001 101 11T PP 1:9...Del.R. 1433
Executive Order No. 51, Establishment of Recommendations on the Coin Design for

the Delaware Quarter Dollar Commemorative COiN...........coevvvvvvvvvviriiiiiieeeiennn. 1:9 Del.R.1434

Insurance Department,
[ =0 101 =4 o] o 1 N [ TR RS 1:8..Del.R.1155 (Prop.)
[ =0 101 =4 o] o I N [ TR T TSRS 1:8..Del.R.1160 (Prop.)
Regulation No. 75, Written Notice by Insurers of Payment of Third Party Claim4:5 Del.R. 591 (Prop.)
1:9 Del.R.1408 (Final)

Public Service Commission
Regulation Docket No. 12, Notice of Investigation & Formulation of Rules

Concerning Pay PhONE SEIVICES......ccoii i 1.1..Del.R. 5 (Prop.)
Regulation Docket No. 12, Investigation & Adoption of Rules to Govern

Payphone Services within the State of Delaware........cccccceeeevvviiviiiiieeeneeenn, 1:3 Del.R. 263 (Prop.)

1.6 Del.R. 730 (Final)

Regulation Docket NO. 46, TACK ONE.......cuiiiiiieeiiiiiciiiiieieee e e e e e e e e 1:9..Del.R.1418 (Final)
Regulation Docket No. 47, Notice of Proposed Rule making Concerning

Intrastate Discounts for Schools & Libraries.......cccccccevveeiiiiiicciiiiiieeiee e, 1.1 Del.R. 9 (Prop.)

1:2 Del.R. 139 (Final)
Regulation Docket No. 47, Promulgation of Rules Regarding the Discounts for
Intrastate Telecommunications & Information Services Provided

t0 SChOOIS & LIbrariEs......cooiiceiieeeee e 1:5..Del.R. 462 (Final)

State Personnel Commission
Merit Employee Relations Board Regulatians.........ccccevvviieeiiiiiicciiiiieeeeece e 1:3. Del.R. 274 (Final)
Violent Crimes Compensation BOard......ccccceeov i 1:8...Del.R.1161 (Prop.)
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1678 ERRATA 1

The proposed regulatory change for the Board of Examiners of Private Investigators & Private Security Agencies in the
April 1998 issue, page 1570 of the Register, was erroneously listed under the Department of Administrative Services.
The Board is under the authority of the Department of Public Safety, Delaware State Police.

The Final Regulation entry in the April 1998 issue of the Register, for the DEPARTMENT OF NATURAL RESOURCES
& ENVIRONMENTAL CONTROL DIVISION OF AIR & WASTE MANAGEMENT, Regulation No. 32 Transportation Conformity of
the Delaware Regulations Governing the Control of Air Pollution contained an error on pages 1626 and 1652. The
Table of Contents on page 1626 lists two Section 25’s. The second entry, “Section 25. . . Enforceability of design
concept and scope and project-level mitigation and control measures”, should be Section 26. On page 1652, the citation
for Section 25, should read Section 26.

The Final Regulation entry for the DEPARTMENT OF NATURAL RESOURCES & ENVIRONMENTAL CONTROL DIVISION
OF AIR & WASTE MANAGEMENT, Regulation No. 37 (NOy Budget Program) in the April 1998 issue of the Register

contained several incorrect numbers on page 1301 in Appendix “A”. The correct numbers are contained in the
following Appendix “A”. For the full text of the Final Regulation please refer to 1:9 Del.R. 1275.

NOx BUDGET PROGRAM --- APPENDIX “A”
OTC IDENTIFIED EXCEPTIONAL RESERVE FINAL
FACILITY and ALLOWANCES CIRCUMSTANCES ALLOWANCES ALLOWANCES SOURCE TYPE
COMPANY PLANT POINT ALLOWANCES
DELMARVA POWER Christiana Sub 001 6 -0- 1 7 Non-Part 75
Christiana Sub 002 6 -0- 1 7 Non-Part 75
Delaware City 002 1 -0- 1 2 Non-Part 75
Edge Moor 001 1 -0- 1 2 Non-Part 75
Edge Moor 002 241 -0- 1 242 Part 75
Edge Moor 003 345 -0- 1 346 Part 75
Edge Moor 004 621 28 1 650 Part 75
Hay Road 001 49 -0- 1 50 Non-Part 75
Hay Road 002 34 -0- 1 35 Non-Part 75
Hay Road 3" -0- -0- -0 -0- Part 75
Indian River 001 340 -0- 1 341 Part 75
Indian River 002 397 -0- 1 398 Part 75
Indian River 003 834x** -0- 1 835 Part 75
Indian River 004 1,652 -0- 2 1,654 Part 75
Indian River 10** -0- -0- 1 2 Non-Part 75
Madison Str. 001 -0- -0- 1 1 Non-Part 75
West Sub 001 2 -0- 1 3 Non-Part 75
DFD Operating McKee Run 001 72%** -0- 1 73 Non-Part 75
Services McKee Run 002 44x*x -0- 1 45 Non-Part 75
McKee Run 003 184 -0- 2 186 Part 75
VanSant 1’ -0- -0- -0- -0- Part 75
FIRST STATE Co-Gen 1** -0- -0- 2 203 Non-Part 75
STAR ENTERPRISE Delaware City 006**** -0- -0- 1 105 Non-Part 75
Delaware City 019 20 -0- 1 21 Non-Part 75
Delaware City 034 70 -0- 1 71 Non-Part 75
Delaware City 067 93 -0- 1 94 Non-Part 75
Delaware City 068 206 -0- 1 207 Non-Part 75
Delaware City 069 227 -0- 1 228 Non-Part 75
Delaware City 070 214 -0- 2 216 Non-Part 75
Delaware City 072 -0- -0- -0- -0- Non-Part 75
Delaware City 074 117 -0- 1 118 Non-Part 75
Delaware City 105 -0- -0- -0- -0- Non-Part 75
TOTAL 5,776 28 32 6,142

NOTES: (') These Unitsdid not start operation until after 1990.
(**) Units operated in the 1990 NO control period but were not included in the “1990 OTC Baseline Emissions I nventory”.
(***) OTC MOU allowances corrected from “1990 OT C Baseline Emissions | nventory” due to use of incorrect RACT factor.

(****) OTC MOU allowances corrected from “1990 OTC Baseline Emissions Inventory” dueto incorrect reporting of 1990 fuel use information.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulditelérlined textindicates
new text. Language whick strikenthrough indicates text being deleted.

Proposed Regulations

Under 29Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which persons
may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation;
The notice shall also be mailed to all persons who have made timely written requests of the agency for advance

notice of its regulation-making proceedings.

DELAWARE STATE FIRE Chestnut Grove Road, Dover, Delaware, 19904.
PREVENTION COMMISSION

. Persons may present their views in writing by mailing their
Statutory Authority: 16 Delaware Code, y P gy g

views to the Commission at the above address prior to the

Section 6603 (1®el.C.6603) hearing, and the Commission will consider those responses
received before 7:00 p.m. on May 26, 1998, or by offering
NOTICE OF PUBLIC HEARING testimony at the Public Hearing. If the number of persons

desiring to testify at the Public Hearing is large, the amount
The Delaware State Fire Prevention Commission will of time allotted to each speaker will be limited. There will be
hold a hearing pursuant to D&l. C. §6603 and 2®el. C. a reasonable fee charged for copies of the proposed changes.
Ch., 101 on May 26, 1998 at 7:00 p.m. in Room 5 of the
Delaware State Fire School at the Delaware Fire Service
Center, 1461 Chestnut Grove Road, Dover, Delaware. The Minimum Requirements for Dispatch Center
Commission is proposing to adopt the following:

Delaware State Fire Prevention Commissimbulance
Minimum Requirements for Dispatch Centers to Service Regulation addresses Communication Requirements
include utilities, fire protection, emergency lighting for Dispatch Centers. Section E- Communication
power, staffing, qualifications, operating practices, Requirements, Dispatch Centers #1 states Dispatch Center for
records, equipment and operations, dispatching system both Primary and Secondary Ambulance Service Providers
and radio devices and computer aided dispatching shall meet the criteria of NFPA 1221 as amended by the
systems. Commission.

Persons may view the proposed Requirements between the

hours of 8:00 a.m. to 4:30 p.m., Monday through Friday, at ~ The following is the minimum requirement acceptable to
the Delaware State Fire Prevention Commission, Delawardneet this section.

State Fire School, Delaware Fire Service Center, 1463

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 11, FRIDAY, MAY 1, 1998



http://www.state.de.us/dvfa/html/commission.html

1680 PROPOSED REGULATIONS

I. Fundamentals X. Records
The System shall be under the control of a responsible  Complete records, sufficient to ensure reliable operations

jurisdiction. of all alarms system functions shall be maintained.

II. General Requirements Xl. Directory Listing
Availability of an alternate facility must exist. A specific telephone number shall be assigned for
The Center met local building codes at time of emergency service with a separate number assigned for normal

construction. business.

The Center has a secured entry system.
The Center has restroom facilities. XIl. Equipment and Operations
At least one telephone line shall be assigned for

[l. Utilities emergency calls.

Climate Control must be available. At least one telephone line should be assigned for business
calls.

IV. Fire Protection In cases where the communications center is not the
Fire Extinguishers provided in accordance with codes. primary answering agency for emergency calls, the answering
Meets State Codes at time of construction. agency shall transfer the call directly to the emergency

operator and remain on the line until assured the transfer is

V. Emergency Lighting effected.

Emergency Lighting required. A voice recording facility shall be provided for each
operator. Calls received by the telephone shall be recorded

VI. Power automatically and the receiving equipment shall be provided
Two power sources provided. with capability of instant playback.

Meets Electrical Code at time of construction.
Storage battery available. XIll.  Dispatching System
All devices and equipment constructed and installed shall
VII. Staffing be suitable for which they were intended.
Jurisdictions receiving more than 600 or more alarms per  All system shall be installed in accordance with
year, shall have at least one operator on duty. established practices.
A supervisor shall be on duty if three or more operators  All System shall pass an acceptance test in the presence
are working. of the authorized representative of the purchaser and of the
Operators shall be on duty and capable of operating th@uthority having jurisdiction.
system.
XIV.  Miscellaneous Radio Devices

VIIl.  Qualifications Where radio home alerting receiving hand held units,
Operators shall be in good health. pocket pagers and similar radio devices are used to receive
Operators shall be familiar with fire service operations. alarms or are used on the Emergency scene they shall:
Operators shall have a working knowledge of the overall Be manufactured for the environment.

EMS System. Be capable of one hand operation.

Shall not be placed into transmit mode except by

IX. Operating Practices operator on amechanically guarded switch.

Calls shall be recorded and tabulated. Indicate audibly before the battery is incapable of

Answering Agency shall be able to transfer calls directly, operating the pager for alerting purposes.
instead of relaying the information to an operator.
A status indication system of all units shall be readily XV.Computer Aided Dispatching Systems
available. CAD Systems shall meet the demands of the authority
An audible warning or alerting signal, typically a having jurisdiction at the time of installation.
distinctive tone(s) shall proceed any alarm transmitted by
voice.
A report of important operations summary statistics shall
be prepared annually.
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3.0 Licensing of Agents; Business Plans

DEPARTMENT OF FINANCE

3.1. Any applicant desiring to obtain a license to act as
DivisioNn oF REVENUE y app g

an agent shall apply to the agency on forms specified by the
OFFICE OF THE STATE LOTTERY Director from time to time. Application forms shall require
Statutory Authority: 29 Delaware Code, the applicant to provide the following, without limitation:
Section 4805(a) (2Pel.C. 4805(a))
(1) The applicant’s legal name, form of entity (e.g.,
The proposed regulations are amendments to the Lottery’§eneral or limited partnership, corporation), the names,
existing Video Lottery Regulations. The Lottery proposes addresses, employer identification or social security numbers
these amendments pursuant ta29. C. section 4805(a). (if applicable) and dates of birth (if applicable) of its directors,
The proposed amendments to Regulations 2.0, 3.1, 3.@fficers, partners, owners;-arkety employeesand video
3.12,3.13,4.2,4.9,5.1,5.11, 6.0, 6.34, 7.0, 7.2, 7.3, 7.6, 7.dgttery operations employees.
7.9, 8.0, 8.5, and 13.1 to make the regulations consistent with
recently enacted legislation in 71 Del. Laws 253. The (3) Withrespect to any persons named in subparagraph
proposed amendments would add the legislative definition of(1) that are not individuals, the names, addresses, social
“video |0ttery Operations emp|oyees" to the regu|ations_ TheseCUrity numbers, and birth dates of all individuals who are
proposed regulations would also delete the existing provisionglirectors, officers, owners, partnegs key employeesor
for agent license renewal based on the new lottery legislationvideo lottery operations employees of any such persons.
The Lottery proposes new regulations 13.12, 13.13, and 13.14

to be consistent with the provisions in the new legislation for ~ (6) The names, if any, and addresses, social security
enforcement of the Lottery statute. numbers, and dates of birth of any person who is or was a

director, officer, owner, partner; Gey employeeor video

Proposed regulation 5.1 allows a single technologylottery operations employee of the applicant who has bee
provider to supply no more than 65% of video lottery machinesascharged with or convicted of a felony, a crime involving
at a single agent's sight. Proposed regulations 7.2 and 7.8ambling, or a crime of moral turpitude.
raise the maximum bet limit to $25.00 per game. Proposed
regulation 7.6 clarifies the procedures for voiding bets by 3.8 The Director shall weigh the following factors in his
underage players. Proposed regulations 7.8 and 7.9 limit th&r" her evaluation of the application:

time period for redemption of jackpots to one hundred and
eighty days. (2) The criminal background, if any, of the applicant, or

any of its officers, directors, partners, ownets; &eg

The Lottery will accept written public comments from €mployeesand video lottery operations employees. No
May 1, 1998 to May 31, 1998. A public hearing will also be license shall be issued to any applicant if any of the persons
conducted at the DNREC Building, Main Auditorium, 89 identified in this subsection have been convicted, within 10
Kings Highway, Dover, on May 20, 1998 at 3:00 p.m. The Years prior to the filing of the application, of any felony, a
Lottery’s phone number is (302)739-5291. Please contacffime of moral turpitude or a crime involving gambling.

me if you have any questions about this matter or require any . _ _
additional information. (9) Whether the person, or any of its officers, directors,

partners, owners; &ey employeesr video lottery operations
employees are known to associate with persons of nefarious
Proposed Regulations backgrounds or disreputable character such that the association
2.0 Definitions could adversely affect the general credibility, security,
integrity, honesty, fairness or reputation of the Lottery.

The following words shall be accorded these meanings:

3A2—Atleast-180-days—priorto-the-expiration—of any
“video lottery operations employee” - an individual fieenserthe-agentmay-appty-forrenewalossuehticense. The
employee, person or agent of an applicant or licensee who iEefevwat-apptication—it-comptete-shai-be-teemee-approved
responsible for the security of video lottery machines, orifhetacteetponby-the-ageney within-100-days-efitsreceipt.
responsible for handling video lottery machine proceeds, or
is otherwise employed in a position that allows direct access ~ 3-13 If the Director proposes to deny a license application

to the internal workings of video lottery machines. or-application-forrenewal-of-thetieenaad the agency is

subject to the requirements contained in subchapter IV of 29
Del.C. chapter 101, the agency shall first give written notice
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to the applicant or licensee of the intended action, the reasons 5.0 Technology Providers: Contracts; Requirements;
therefor, and the right to a hearing as provided for iD&9 Duties
C. chapter 101.

5.1 The Director shall, pursuant to the procedures set
4.0 Licensing of Technology Providers forth in section6928924 of Title 29 of the Delaware Code,
enter into contracts with licensed technology providers as he
4.2 Each person desiring to obtain a license from theor she shall determine to be appropriate, pursuant to which
agency as a technology provider for video lottery games shalihe technology providers shall furnish by sale or lease to the
submit a license application on a form specified and suppliedState video lottery machines in such numbers and for such
by the agency. The license application shall, among othevideo games as the Director shall approve from time to time
things: as necessary for the efficient and economical operation of the
lottery, or convenience of the players, and in accordance with
(2) Require the applicant to supply specified information the agents’ business plans as approved and amended by the
and documents related to the applicant’s fitness and th®irector. No single technology provider shall supply more
background of its owners, partners, directors, officers, keythan-56%65% of the total number of video lottery machines
employeesand video lottery operations employees, including at the premises of any agent. No more thatn 15000 video
but not limited to copies of financial statements, tax returns lottery machines shall be located within the confines of an
insurance policies, and lists of creditors. agent’'s premises unless the Director approves up to an
additionaF56QL,000 machines or other number approved by
(5) Require the applicant to disclose whether thethe Director as permitted by law.
applicant, or any of its present or former officers, directors,
owners, partners;&ey employeesr video lottery operations 5.11 The following duties are required of all licensed
employees, is or has been the subject of an investigation itechnology providers, without limitation:
another jurisdiction, the nature of the investigation, and the
outcome, if any, of such investigation. (13) It shall be the ongoing duty of the technology
provider licensee to notify the Director of any change in
(7) Require the applicant to disclose its legal name, formofficers, partners, directors, key employegsieo lottery
of entity (e.g., general or limited partnership, corporation), operations employees, or owners. These individuals shall also
the names, addresses, social security numbers and dates lmf subject to a background investigation. The failure of any
birth of its directors, officers, partners, owners; &eg of the above-mentioned individuals to satisfy a background
employeesand video lottery operations employees. investigation may constitute “cause” for the suspension or
revocation of the technology provider’s license.
4.9. In evaluating applications, the Director shall
consider: 6.0 Agents: Duties

(2) Any past conduct of the applicant, or any of its present ~ The following duties are required of all licensed agents:
or former officers, directors, partners, owners,key
employeespr video lottery operations employees which may 6.34 Notify the Director on a continuing basis of any
adversely reflect upon the applicant, the nature of the conducthange in officers, partners, directors, key employgdsp
the time that has passed since the conduct, the frequency dttery operations employees, and owners. Such persons will
the conduct and any extenuating circumstances that affect also be subject to a background investigation. The failure of
reduce the impact of the conduct or otherwise reflect uporany of the above-mentioned persons to satisfy a background
the applicant’s fitness for the license. No license shall benvestigation may constitute “cause” for the suspension or
issued to any applicant if any of the persons identified in thisrevocation of the video lottery agent’s license, provided that
subsection have been convicted, within ten years prior to th@n agency is first given a reasonable opportunity to remove
filing of the application, of any felony, a crime of moral or replace such person if the agent was unaware of such
turpitude or a crime involving gambling. “cause” prior to the background investigation.

(5) The association of the applicant, or any of its officers, 7.0 Game Requirements
directors, owners, partners,la@ay employeegr video lottery
operations employees with persons of known criminal 7.2 Video games shall be based on bills, coins, tokens or
background or persons of disreputable character, that magredits, worth between $.05 ard$Z5.00 each, in conformity
adversely affect the general credibility, security, integrity, with approved business plans as amended.
honesty, fairness or reputation of video lottery operations.
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7.3 The Director, in his or her discretion, may authorize of the regulations; or any conduct by the licensee, or any of
extended play features from time to time to which the its owners, officers, directors, partnetskey employeegr
maximum wager limit of=$%25.00 shall not apply. video lottery operations employees, which undermines the

public confidence in the video lottery system or serves the

7.6 Each player shall be at least twenty-one (21) yearsnterest of organized gambling or crime and criminals in any
of age. In the event an underage player attempts to claim smanner. A license may be revoked for an unintentional
prize, the video lottery agent should treat the play of the gameiolation of any Federal, State or local law, rule or regulation
as void and the underage player shall not be entitled to angrovided that the violation is not cured within a reasonable
prize won or a refund of amounts bet. time as determined by the Director, or a longer period where

the video lottery agent has made diligent efforts to cure. For

7.8 Credit slips may be redeemed by a player at thepurposes of this provision, the licensee is deemed to be familiar
designated place on the premises where the video game issuimgth all provisions of these regulations and unintentional
the credit slip is located during the-ere<(3)y@ae hundred  violations shall not include violations which the agent or
and eighty (180) day redeeming period commencing on thdechnology provider asserts are unintentional because of lack
date the credit slip was issued. of awareness of these regulations. Likewise, for purposes of

this provision, diligent efforts to cure shall not constitute a

7.9 No credit slip shall be redeemed more thar-ene (1defense to a suspension or revocation of the license arising
yearone hundred and eighty (180) days from the date ofout of reasons contained in section 13.1(1) or (2) or in
issuance.No jackpot from a coin-in/coin-out machine shall situations where the violation would not have occurred had
be redeemed more than one hundred and eighty (180) dayke licensee exercised diligent efforts to comply with the
from the date on which the jackpot occurred. Funds reservedequirements when they were first applicable.
for the payment of a credit slgy expired unclaimed jackpot
shall be treated as net proceeds if unredeemed-ene—<1) year 13.12 Whoever violates the Lottery chapter 29 Del. C.

andone-(4)dagne hundred and eighty one (181) days from chapter 48, or any Lottery rule or regulation duly promulgated
the date of issuance of the credit gipoccurrence of the thereunder, or any condition of a license issued pursuant to

winning jackpot. The one hundred and eighty day redemptior29 Del. C. section 4805, or any Administrative Order issued
policy in this regulation shall be prominently displayed on pursuant to Lottery statutes or Regulations shall be punishable

the premises of the video lottery agent. as follows:
(i) If the violation has been completed, by a civil penalty
8.0 Accounting and Distribution Procedures imposed by Superior Court, which by 29 Del. C. section 4823

shall have jurisdiction of civil penalty actions brought pursuant
8.5 The net proceeds of the video lottery operations shalto this section, of not less than $1000 nor more than $10,000

be remitted dailpr weekly to the agen@t the discretion of  for each completed violation. Each day of a continued
the Lottery Director through the electronic transfer of funds violation shall be considered as a separate violation if, on each
to an EFT account segregated and held in trust for the agencguch day, the violator has knowledge of the facts constituting
To the extent, if any, that such daiy weekly remission the violation and knows or should know that such facts
cannot be achieved due to the unavailability of bank servicesconstitute or may constitute a violation. Lack of knowledge
the remission shall be made on the first day that such servicaggarding such facts or violation shall not be a defense to a
are available. Agents shall furnish to the agency allcontinued violation with respect to the first day of its
information and bank authorizations required to facilitate theoccurrence.

timely transfer of monies to the State lottery fund. Agents (i) If the violation is continuing or there is a substantial
shall provide the agency thirty (30) days advance notice ofikelihood that it will reoccur, the Director may also seek a
any proposed account changes in order to assure theemporary restraining order, preliminary injunction, or

uninterrupted electronic transfer of funds. permanent injunction in the Court of Chancery, which shall
have jurisdiction of an action for such relief.
13.0 Enforcement (iii) In his discretion, the Director may impose an

administrative penalty of not more than $1,000 for each
13.1 The license of a video lottery agent or technologyyviolation. Each day of continued violation shall be considered
provider may be suspended or revoked for the followingas a separate violation if the violator has knowledge of the
reasons: facts constituting the violation and knows or should know
that such facts constitute or may constitute a violation. Lack
(3) For cause, such as, but not limited to falsifying any of knowledge regarding such facts or violations shall not be a
application for license or report to the agency; failure to reportdefense to a continued violation with respect to the first day
information required by the regulations; the material violation of its occurrence. Prior to the assessment of an administrative
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penalty, written notice of the Director’s proposal to impose DEPARTMENT OF HEALTH AND

such penalty shall be given to the violator, and the violator

shall have 30 days from receipt of such naotice to request a SOCIAL SERVICES

public hearing. Any public hearing, if requested, shall be DivisioN oF SoclaL SERVICES

held prior to the imposition of the penalty and shall be Statutory Authority: 31 Delaware Code,
governed by section 10125 of Title 29. If no hearing is timely Section 512 (3Del.C.512)

requested, the proposed penalty shall become final and shall
be paid no later than 60 days from receipt of the notice of
proposed penalty. Assessment of an administrative penalt?

shall take into account the circumstances, nature, and gravit
of the violation, as well as any prior history of violations, the

degree of culpability, the economic benefit to the violator
resulting from the violation, any economic loss to the State,
and such other matters as justice may require. In the event of

nonpayment of an administrative penalty within 30 days after R h ibility th lovabl K
all legal appeal rights have been waived or otherwise emove the possibility that an employable caretaker

exhausted, a civil action may be brought by the Director inWhose 48-month .Better Chanc_ame limit has e_xplred may
Superior Court for the collection of the penalty. and for re-apply for benefits after a family has not received assistance

interest, from the date payment was due, attorneys’ fees anfﬂ’r 96 consecutive months.
other legal costs and expenses. The validity or amount of A h ish K . .
such administrative penalty shall not be subject to review in ny person who wishes to make written suggestions,

an action to collect the penalty. Any penalty imposed after acomp|lat|ons of data, testimony, briefs or other written

public hearing is held pursuant to this subsection shall bénater_lals concernmg the prqp_o;ed new _regulat!ons must
appealable to Superior Court, and such appeal shall bgubmltsame to the Director, Division of Social Services, P.O.
governed by section 10142 of Title 29. Box 906, New Castle, DE, by May 31, 1998.

(iv) In his discretion, the Director may endeavor to obtain . . L
compliance with requirements of the Lottery chapter, 29 DeI.The action concerning the determination of whether to adopt
C. chapter 48, by written Administrative Order. Such orderthe proposed regulations will be based upon the results of
shall be provided to the responsible party. shall specify thé)epartment and Division staff analysis and the consideration
complaint, and propose a time for correction of the violation.Of the written materials filed by other interested persons.
it may also provide an opportunity for a public hearing at
which the Director shall hear and consider any submission
relevant to the violation, corrective action, or the deadline for
correcting the violation.

Delaware Health and Social Services is considering
vising certain regulations contained in DSSM section
002.7. The Department will receive comments and consider
whether or not to adopt or modify the proposed regulations.

The proposed regulations:

the adult caretaker did not make a good faith effort
to comply with the terms of the CONTRACT OF MUTUAL
RESPONSIBILITY.

13.13 The Director shall enforce chapter 48, of 29

Delaware Code and any rules, regulations, or Administrative q The resEonS|p|I||ty resltslwnh the adu:]t ?are:]aker dtol
Orders issued thereunder. emonstrate substantiality. It is not enough for the adult

caretaker to simply make a claim that the agency failed in its
13.14 Any interest, costs or expenses collected by th(’gffort to provide the services specified under the Contract of

Lottery under actions instituted by 29 Del. C. section 4823 OlJ\/IutuaI Responsibiliﬁy. The adult caretaker must presgnt the
these regulations shall be appropriated to the State Lottergiasons for the claim and show how the agency failed to

Office to carry out the purposes of 29 Del. Code chapter 48! ovide these services.
30027 Re-Application after the Time Limit

Assistance will be denied to employable caretakers
reapplying for benefits after the 48 cumulative month time
limit, unless:

the family has not received assistance for 96
consecutive months
of
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the caretaker proves that grounds exist for an extensionMayer. Materials filed thereafter will not be considered except
where good cause for lateness is demonstrated. Copies of all
Benefits will be provided to these families only in the written submissions filed with the Medicaid office will be
pay-after-performance component, for a maximum of 12available for public inspection in the Medicaid Administrative
cumulative months. DSS will conduct an assessment an®ffice at the address given above. Please call (302) 577-
notice the family prior to termination of benefits (See section4880, extension 131, for an appointment if you wish to review
3002). the materials. Individuals with disabilities who wish to
participate in these proceedings, or review the materials
Families headed by unemployable caretakers can receiveubmitted, should contact the Division to discuss auxiliary
assistance under the Children’s Program. aids or services needed to facilitate such review or
participation. Such contact may be in person, in writing or
3003 Children’s Program - Non Time limited Program by telephone by using the Telecommunications Relay Service,
or otherwise.
A BETTER CHANCE creates a non-time-limited
program for certain families, referred to as the Children’s
Program. Families with the following status will receive REVISIONS:
benefits in the Children’s Program:

Durable Medical Equipment Provider Specific Policy Manual
Families that the agency has determined are
unemployable and unable to achieve self-sufficiency, eithed. BEFNTHON-AND OVERVIEW
because a parent is too physically or mentally disabled to work
in an unsubsidized work setting or because the parent is needéil. CRITERIA FOR COVERAGE
in the home to care for a child or another adult disabled to
that extent; or PoweredAir Hotation Fluidized Bed/Mattress

Families headed by a non-needy, non-parentincontinence Products
caretaker; or

DEPARTMENT OF HEALTH AND

Coverage for Recipients age 4 Years and Over

Incontinence products for recipients age four years and older
SOCIAL SERVICES may be covered by the DMAP when prescribed by a physician
DivisioN OF SocCIAL SERVICES as medically necessary for the treatment of incontinence
Statutory Authority: 31 Delaware Code, related to a diagnosed condition. Treatment of incontinence
Section 505 (3Del.C. 505) aims to control the condition through bladder or bowel
retaining, or other behavior management techniques, diet
PUBLIC NOTICE modification, drug therapy, and possibly surgery. All
Medicaid / Medical Assistance Program reagonable attempts at control treatment are expected to be
made.

In compliance with the State’s Administrative Procedures . ] .
Act (APA - Title 29, Chapter 101 of the Delaware Code) and The DMAP may cover disposable incontinence products for
with 42CFR §447.205, and under the authority of Title 31 of [€CiPients age four years and over. The DME supplier must
the Delaware Code, Chapter 5, Section 505, the Delawar@aintain the physician’s prescription for an incontinent
Department of Health and Social Services (DHSS)/DivisionDrOdUCt in their _cl|ent files and the prescription must be
of Social Services / Medicaid Program is amending its durabld€néwed every six months.

medical equipment, EPSDT, and practitioner provider o ] ]
manuals. The physician must prescribe the most appropriate type of

incontinence products for the recipient and the DME supplier
Comments, written suggestions, compilations of data must dispense the least costly appropriate product of that type.
testimony, briefs or other written materials concerning thisPhysicians are expected to prescribe an accurate daily

change must be received by mail no later than June 1 199@llowance, and DME suppliers are cautioned not to routinely
at the Medicaid Administrative Office, Lewis Bldg., Herman dispense the Medicaid maximum allowance of eight units per

M. Holloway, Sr. Health & Social Services Campus, 1901 N. day unless medically necessary,

DuPont Hwy., New Castle, DE 19720, attention Thelma ] ) ] ]
The DMAP considers the following types on incontinent
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products suitable for recipients who have incontinence:the DME provider if these requirements are not met.
diapers/briefs, incontinent undergarments, guards, pads or

liners. Medicaid recognizes that some patients may requir&/|. EPSDT PROGRAM SPECIFIC POLICY

two types of incontinent products to meet their needs, but the

daily combined usage of both is not to exceed the expectetllon-Covered Services

daily allowance of eight units per day.

Diapers
The DME supplier must use the locally assigned procedure
code WW?798 - Disposable Incontinence Products - MedicallyDiapers routinely used for children under 4 years of age are
Necessary - For Ages Over 4 Years. Billing must include anot covered. Refer to-EgtipmentSpecific-Coverage-Criteria
description of the product dispensed, manufacturer's namefer-BiapersSection Ill, Criteria for Coverage, Incontinence
and product number. The supplier must use locally assigne@roducts, for-a—deseription-ofreguirementsforcoverage of
procedure code WW800 or WW801, depending on the age oftiapers-tntder-age-four{dpecific coverage exceptions.

the recipient, when reusable incontinent products are
prescribed for the treatment of incontinence. Pull-Up Disposable Training Pants

The DMAP does not cover menstruation sanitary suppliesPull-Up disposable training pants are not an appropriate
nor additional incontinent supplies for menstruation. Further treatment for incontinence and do not represent the least costly
Medicaid will not cover Pull-up disposable training pants asappropriate alternative health service available. Therefore,
they are not viewed as an appropriate treatment fothey are considered to be a non-covered serviee. If
incontinence and do not represent the least costly appr oprlaMeeﬁfmeﬁee—pfedﬂets—are—reqtﬁred—duﬁﬁg—a—bﬁg%hﬁra|nlng
alternative health service available. Disposable incontinenpetioth-w eiring

supplies are not to be dispensed under HCPCS procedure co@bﬁr&rﬁmg—wheﬁ—ﬁﬂs—medwaw—%eessary

A5149 (incontinence/ostomy supply, miscellaneous).

Fhe-DMAP-doesrnot-generally-coverincontinence-tiners,

Coverage of Diapers for Children Under 4 Years of Age  diaper-doublers;—sanitary-pads;etc.

Individual consideration may be given for the coverage ofBiapers

disposable diapers for those children under four years of age

when the use is outside the normal range (the DMAP considershe-BMAP-may-reimburse-BME-—suppliers—for-dispesable
eight diapers per day to be normal usage). A letter from thdlapefs—feFeH@bPe—reerpleﬁ%s—fetﬁfears—ef—age—aﬁd—older
attending practitioner must be submitted to the Medicalbi e-eovered
Review Team detailing medical necessity. The letter muswheﬁ—ﬁreseﬁbed—lay—a—physreiaﬂ—as—ﬁﬁeaea}ly—ﬁeeess—ary for
address the child’s diagnosis, the effects of the condition, thehe M Adition.
duration of the condition, the functional level of the child, the

number of diapers used per day, why the excessive number istividtal-consideration-witt-be—given—for-the—coverage of
medically necessary, and if attempted. the results of toiletlisposable-tiapers-forthosechitdrenunderfouryears-of age
training. Authorization is required for the coverage of diaperswhenthe-tse-is-outside-the-nermatrange-(the BMAP-censiders
for children under four years of age. If the service is approved8—diapers—per-day-to-benormat-tusagey—A-tetterfrom the
the DME provider will be required to submit a CMN using attentdingpractitioner—must-be—submitted—tothe EPSDT

the locally assigned procedure code WW799. MedicalReviewFeamdetaiting-medicatnecessity—the-letter
mustaddressthechild's-giagnesis-the-effects-efthe-eondition,
Exceeded Units the-duration-ofthe-conditionthe-functionaHevelefthe-child,

thenumberofdiapersusedperday-why-the-exeessive-number
The DMAP has established an upper limit on medically isedicaltynecessary,—and-if-attempted-the-resultsof toilet
necessary incontinence products for recipients age four yeatsaining—Prior-adthorization-isreguired-for-the-coverage of
and over. This limit (8 per day) represents the maX|mumaHapefs4&Fethfeﬁﬂﬁdef—fetrﬁyears—ef—age—H—the—ser|ce is
usage and will be waived only in extraordinary circumstancesap
If the recipient’s need exceeds the limit, the DME supplier |sus+ﬁg—tl=re—}eea|—l-|epes—eede—\7wv—799
required to submit a letter from the attending practitioner
documenting the recipient’'s diagnosis, why the excessiveFhe-BMAP-has—established—an—tuppertimit-on—medically
number is medically necessary, the total number ofnecessary-tisposable-tiapersforchitdren-overfouryears of
incontinence products needed, and the period of time for whiclge—FhistHmit{8-per-day)represents-the-maximum-usage
the approval is being requested. The letter will be returned tand-wit-be-waived-onty-in-extraordinary-ciretmstances.
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the—patient's-heed-exceeds-the-timit—the-BME-—supplier isthe supplier include ICD-9 CM diagnosis(es) that are relevant
regdiret—to—submit-atetterfrom-—the—attending—practitionerto the procedure codes being authorized on the CMN.
deecumenting-the—patient's—eiaghosis,why-the-execessive
numberis-medically-necessary—the-totaltnumber-of-diaperdhe DME provider must requestpriauthorization by using
needed-and-theperiodoftimeforwhichthe-approvatis-beinddCPCS procedure codes that begin with “L” followed by four
reguestec—Theletterwittbereturnedto-the-DMEprovider if (4) digits. The DME provider must not re-define the procedure

these-reguirements-are-notmet. and must use a code that describes the exact item dispensed.
If the use of a miscellaneous code is necessary, the provider
Equipment Specific Coverage Criteria must include a description of the device and itemized

explanation of all charges.
BilibtanketPhototherapy Blanket

Fhe-replacementof-an-orthotic-or prosthetie,-eue-to-growth,
The DMAP will coverbitiblanketghototherapy blankets to  reguires—doecumentation—oef—theprevious—and—ecurrent
treat abnormal bilirubin levels in newborns. The DME meastrements—ant—afut-exptanation—that-alpossible
provider should use code-WW8BAWS839 when requesting adjustments-have-beer-madbe supplier may be requested
authorization for the-bitibtankgihototherapy blanket—Fhe to submit documentation of measurements and/or adjustments

EPSBbTMedicalReviewTFeam-may-atthorize-therental of afor replacement of an orthotic or prosthetic due to growth.
bitiblanket Rental may be authorized for up to, but not to

exceed-9 days.—Tthe-DMEprovidermustattach-atetter of Enuresis Alarm
medicatnecessity-fromthe-attending-practitionerto-the-CMN.

Fhelettermustinetude-altbitirubintaboratory-dathe DME The DMAP will cover enuresis alarms for children over age

provider may only bill for days the unit was in use and mustfour years. This bed-wetting alarm requiresaiathorization

attach all bilirubin laboratory data to the CMN. A separate ant—a—tetter—ef-meticalnecessityfrom—the—attending
physician’s letter of medical necessity will be required whenpractitioner with the CMN. The supplier must include the

use exceeds the 7 day limit. appropriate ICD-9 CM diagnosis code(s) on the CMilen
requesting authorization for the enuresis alarm the supplier is
Atgmentative-Communication-bevices requwed to use the Iocallv assigned code WW83FBe

*  Fdirevatuation-by-an-expert-examminer{such-as AThis kit must beprioauthorizedvith a CMN.-and-atetter-of

gHeg gisy). medicalneeessityisrequirecHrom-the-attending-practitioner.
: speeeh-anguage-evatuation. When requesting prior authorization for this kit the provider
* SeheeHEP. must use code WWS8E®8 on the CMN. Code WWS8@E9
* TFriatassessmentwith-thereguested-device. fay-alse-be-uset-when-additienal-suppliessuchasthe Secur-
e Comparison to other devices not selected. toekextenstonset{12*tength)isieedeulist be used when

requesting adapters for skin level gastrostomy kits (the request
ﬂﬁe—BMEpfe\ﬁdeHs—FtﬁheHem#Fed—te—aﬂaekﬁhe—eatalog—p—p—s limited to 5 adapters per month)—if approvedthe BMAP

hferafure—e%maﬁtﬁaefureﬁs—ﬂweme—fefﬂ%e—reques{ed—deV| ”'” eover up-to; but notexeeed; Sadapters per manthen

requesting other additional supplies needed with the skin level

ﬁfevideHeHh&deviee tothe iy This fiterature-must document the-cost o t gastrostomy kit code WW800 must be uset—Approval for
' additional-supplies—witk-rot-be—given—prior—to-the-dates of

service—The—EMN-—submitted—to—the BMAPfor an

atthorizationhumber—must-be—sighed-by-the—attending

The DMAP may cover orthotics/prosthetics for children under Practitoner.

the age of 21 through the EPSDT program. Requests for these

items require—priorauthorizationwith a CMN. -ant-a Vil AUGMENTATIVE & ALTERNATIVE

practitioner'stetter-of-medicatneeessillyis important that COMMUNICATION DEVICES & SERVICES

Orthotics/Prosthetics
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Settings in Which AAC Services May be Provided

A. SCOPE OF COVERAGE

AAC services are covered under multiple Medicaid categories,
Augmentative and alternative communication (AAC) devicesincluding, but not limited to:
are defined as electronic or non-electronic aids. devices, or e anindividual's home as part of home health services,

systems that assist a Medicaid beneficiary to overcome ofyhich includes supplies, equipment, and appliances suitable
ameliorate (reduce to the maximum degree possible) thggr yse in the home:

communication limitations that preclude or interfere with .
meaningful participation in current and projected daily
activities. Meaningful participation means effective and ) — -
efficient communication of messages which takes into account  ®  ursing facility services; and

the beneficiary’s preferences. Examples of AAC devices e intermediate care facilities for persons with mental
include: retardation, developmental disabilities and related condition.

* communication boards or books;

¢ electrolarynxes;
* speech amplifiers; and

inpatient hospital services;
* out-patient hospital services;

Because all AAC devices are customized to overcome or

ameliorate each beneficiary’s communication limitations, and

- - are for the sole and exclusive use of a single beneficiary, the
~*  electronic devices that produce speech and/ofcost of AAC devices for residents of nursing facilities and/or

written output. ICE/MR-DD facilities is not included in the facility’s “per

diem” or daily rate for that beneficiary.

AAC devices include devices that are constructed for use as

communication devices as well as systems that may include §regtment Plan & Physician Endorsement of Medical

computer, when an important use of the computer will be aNecessity Required

the beneficiary’s communication device. AAC devices also

include related components and accessories, including\ssessment is necessary prior to the development of the
software programs, symbol sets, overlays, mounting deviceSyeatment plan and physician endorsement. For detailed
switches, cables and connectors, auditory, visual, and tactilgyformation refer to Section B, Assessment, Data Reporting

output devices, and necessary supplies, such as rechargeallgd Procedural Requirements.
batteries.

_ _ o A speech-language pathology treatment plan is required for
AAC services are treatment to assist Medicaid beneficiarieg)| requests for DMAP funding for AAC devices and AAC

in meeting the full range of their communication needs. AACservices. Other health professionals, as appropriate, may
services are within the scope of practice of speech-languaggarticipate in the development of the treatment plan. The
Dath0|Oq|StS. The Qoal of AAC services will be accom[)llShedtreatment p|an must be prepared bM a Speech by a Speech_
by: language pathologist who:
* developing and improving _expressive e has a certificate of clinical competence from the
communication and/or language comprehension skills andymerican Speech-Language-Association;
abilities that may be adversely affected by e.g., congenitalor has completed the equivalent educational
developmental disabilitie men_tal Q|§abll|t|es; ) o o requirements and work experience necessary for the
*  maintaining and protecting beneficiaries’ existing ertificate: or

expressive communication and/or language comprehension has completed the academic program and is acquiring

skills anq apﬂme_s from loss qr d(—::t.e_rloranon due to €.9- supervised work experience to qualify for the certificate.
progressive impairments and disabilities; and
* restoring beneficiaries’ expressive communication A physician must document endorsement of such plan through
and/or language comprehension skills and abilities damagegdither completion of a DMAP approved form or letter of
or lost due to e.g., diseases, disability, or traumatic injury. medical necessity. For individuals enrolled in a managed care

. _ _ _ plan, the endorsing physician must be the primary care
The scope of AAC services includes diagnostic, screeningphysician.

preventive, and corrective service provided by or under the

direction of a Speech-language QathOIOQiSt. SQeCiﬁC aCtiVitieSrhe AAC devices and AAC services must be an integral part

include evaluation for, recommendation of, design, set-up-f the treatment plan. The treatment plan must address each

customization and training related to the use of AAC devicespeneficiary’s unique communication abilities and the
expressive _communication or receptive (language
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comprehension) limitations that preclude or interfere with requirements;
meaningful participation in current and projected daily e description of the speech-language pathologist’'s
activities. It must: AAC services training and experience (and the AAC services

e conform to the scope of coverage stated in this policy;experience of all other professionals, as appropriate) involved

* be based on the evaluation criteria and data reportingn_the assessments of the beneficiary’s functioning and

requirements stated in this policy; communication limitations;
* satisfy the medical need criteria stated in the policy; * beneficiary identifying information, such as name,
nd Medical Assistance ID#, date of the assessment, medical

* indicate that the beneficiary has demonstrated - - :
potential to benefit from AAC devices and/or services at amed|cal history;

diagnosis (primary, secondary, tertiary), and significant

basic and reasonable level. e the AAC device(s) to be examined during the trial
period, including all the necessary components (e.g., mounting
Eligible Individuals device, software, switches or access control mechanism);

e description of the AAC devices assessment
AAC services will be provided to beneficiaries with significant components, such as vocabulary requirements,
expressive _communication or receptive (languagerepresentational system(s), display organization and features,
comprehension) impairments: beneficiaries who currently lackrate enhancement techniques, message characteristics, speech

adequate functional communication skills and abilities throughsynthesis, printed output, display characteristics, feedback,
gestures, speech and/or writing. These impairments includauditory and visual output, access technigues and strategies,

but are not limited to: apraxia of speech, dysarthria, andand portability and durability concerns, if any.

cognitive communication disabilities. * the identification of the service provider(s), e.g.,
_ . . speech-language pathologists, educators, residential providers,
Trial Use Periods for AAC Devices etc. who will assist the beneficiary in learning and using the

AAC device(s) during the trial period;
A trial use period for AAC devices is not required but may be * the identification of the AAC service provider(s)

recommended by the speech-language pathologist Whgvho will assess the trial period: and
conducts the AAC evaluation as described in Section C; ) .
- . " " . . * the data collection schedule and the evaluation
Review Criteria of this policy. The results of trial use periods . . i he b fici h il b d
are often instructive in determining the most appropriate AACSme”a.' SDEC' ic to the fer.]le |C|afrvr.] L "’.‘tlw' - S used to
intervention, and thus are preferred. If the results of the—p_etermmet e success or failure of the trial period.

assessment are clinically inconclusive, Medicaid may require_ . . . .
a trial use period Trial use period proposals must request Medicaid funding for
p .

rental of, or otherwise state the source of all necessary
Medicaid authorization for rental of AAC device(s) will be components of the AAC devices. including AAC services

approved for trial use periods when the speech-languagQrOY'der(S)Who will assist the beneficiary during the trial use
period

pathologist prepares a request consistent with the requireme :
as described in the Trial Use Period Request section of this

olicy. The reasons for a trial use period request include. b rial periods may be extended and/or different AAC devices
are not limited to: the characteristics of the beneficiary’s rowded_b\llvhfen - lIJest_ed bh thgsl eech-lap dua e pathologist
communication limitations; lack of familiarity with a specific responsible for evaluating the trial use period.
AAC device; and concern that the beneficiary has not had_l_ ial Use Period Resul
sufficient experience with the requested device to DermitMts

determination of the device's appropriateness. . . . . .
Results of trial use periods must be submitted with a prior

Trial Use Period Request approval request. The results must include the following:

¢ identification of the requested AAC devices

If a speech-language pathologist or Medicaid seeks a trial us@cluding all required components, accessories, peripheral
period, a plan for this period must be developed by the speectéevices, supplies, and the device vendor;

language pathologist that includes: . identification of the beneficiary’s and
¢ the duration of the trial period; communications partner's AAC devices preference, if any;

» description of the speech-language pathologist's ® lustification stating why the recommended AAC

qualifications that satisfy Medicaid’s provider participation device (including description of the significant characteristics

and features) is better able to overcome or ameliorate the
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communicate limitations that preclude or interfere with the device to determine whether it can be repaired, and if so,
beneficiary’s meaningful participation in current and projectedprepare a written estimate of the diagnostics, parts, labor,
daily activities, as compared to the other AAC devicesshipping, and total cost of the repair, as well as the
considered; and effectiveness (i.e., estimated durability) of the repair.

. justification stating why the recommended AAC
device (including description of the significant characteristics!f Medicaid was the original payment source for the device,
and features) is the least costly, equally effective alternativdhe manufacturer or manufacturer’s designee for the purpose
form of treatment to overcome or ameliorate the ofrepair will:
communication limitations that preclude or interfere with the e repair the device if the total cost of the repair is less

beneficiary’s meaningful participation in current and projectedthan or equal to $300.00; or

daily activities. e notify the beneficiary or the person acting on the
beneficiary’s behalf that the total cost of the (non-battery)
Purchase or Rental repair, including shipping. will be greater than $300.00, and

o _ ~ that prior approval must first be obtained before the repair
The speech-language pathologist is required to estimat@an proceed. When the repair is completed, the manufacturer

whether it is more cost effective to rent or purchase theor representative for the purpose of repair will return the repair
requested AAC device. In addition to price, material factorsgevice to the beneficiary.

in determining cost effectiveness include availability, expected

useful Iife, uggradability, and warranty availability, and terms. If Medicaid was not the Origina| payment source for the device,
The determination to rent or purchase will be based upon coghe manufacturer or manufacturer’s designee for the purpose
effectiveness and must also take into account the comparativef repair will notify the beneficiary or the person acting on
delay in providing the device to the beneficiary. No AAC the peneficiary’s behalf of the repair cost and that prior

device will be denied apgroval SOler because itis not availabl%pprova| must first be obtained before the repair can Qroceed'
for rental.

_ o If the manufacturer or manufacturer’'s designee for repair
AAC devices purchased by the Medicaid program becomesoncludes the device is not able to be repaired, written notice

the property of the beneficiary. will be provided to the beneficiary or person acting on the
_ beneficiary’s behalf that prior approval must be sought to

Repair and Replacement replace the device.

AAC Device(s) Repair Procedure for Repair or Replacement of AAC Device Batteries

Medicaid will pay for repair to keep AAC device(s), |f the assessment conducted by the manufacturer or

accessories and other system components (“devices”) ifhanufacturer's designee for repair identifies the device battery
working condition. Repair will be covered for the anticipated as the malfunctioning or non-functioning part, the fo”owing

useful lifetime of the device(s), and for as long thereafter ayrocedure will be followed:

the device(s) continue to be the appropriate treatment for the repair of the battery will occur independent of the

beneficiary. Medicaid payment for repair will include $300.00 period approval threshold: and
diagnostic testing of the device, parts, labor and shipping, independent of whether Medicaid was the original

when not otherwise available without charge pursuant to a ; for the devi I ¢ of the batt
manufacturer’s warranty. payment source for the device, or replacement of the battery

will occur without the need of prior approval.

Medicaid AAC device repair will be subject to the following . . .
Repair or replacement of an AAC device battery will be

procedure: X —
. . performed, and the device returned to the beneficiary, or
* When a device ceases to function properly, the ; e .
_ . - person acting on the beneficiary’s behalf, as soon as possible.
beneficiary, a person acting on behalf of a beneficiary, or

Medicaid staff will notify the device manufacturer or the Rental of AAC Device During Assessment. Repair and/or
manufacturer’s designee for the purpose of repair, and fO||0V\1Re lacement Period '
Replacement Peri

the manufacturer’s or designee’s instructions to send thé

Wassessmer.\t. ) _ When the manufacturer or manufacturer’'s designee receives
*  When a device is received by the manufacturer orpgtification from the beneficiary or a person acting on the

manufacturer’s designee for the purpose of repair, theeneficiary’s behalf that an AAC device is malfunctioning or

manufacturer or designee will conduct an assessment of thgon-functioning, and is being returned for assessment, the
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manufacturer is authorized to provide the beneficiary, on achanged circumstances may be submitted at any time and must
rental basis, an AAC device during the assessment, repair andiclude the following additional information:
or replacement period. The rental period is authorized to 1. a significant change has occurred in the
continue without regard to the need for prior approval for thebeneficiary’s expressive communication impairments and/or
repair and/or replacement of the beneficiary’s AAC device.receptive communication limitations. Modification or
Rental of an AAC device during the assessment, repair andfeplacement requests due to changed individual circumstance
or replacement period is not limited to devices for which must be supported y a new assessment of communication
Medicaid was the original payment source. limitations; or
2. although there has been no significant change
AAC Device Repairs Greater Than $300.00 and AAC Devicein the beneficiary’s communication limitations, there has been
Replacement a significant change in the characteristics, features or abilities
of available AAC devices (i.e., a technological change) that
Requests for prior approval for AAC device repairs greaterwill overcome or permit a significant further amelioration of
than $300.00 and for AAC device replacements must behe beneficiary’s communication limitations as compared to
accompanied by the following information: the current AAC device. A detailed description of all AAC
e description of the speech-lanquage pathologist'sdevice changes and the purpose of the changes must be
AAC services training and experience (and the AAC servicerovided. In assessing such requests, Medicaid will place
experience of all other professionajs as aQQropriate) invo]ve(ﬂarticular emQhaSiS on whether the eXiSting device reasonably
in the assessments of the beneficiary’s functioning andechieves its purpose.
communication limitations; and e requests for prior approval for replacement of AAC
e beneficiary identifying information, such as name, devices due to loss or damage (either for identical devices or
Medical Assistance ID#, date of the assessment, mediceﬂ“fferent devices) must include additional information
diagnosis (primary. secondary, tertiary). and significantincluding a complete explanation of the cause of the loss or

medical history. damage, and a plan to prevent the recurrence of the loss or
damage.

The speech-language pathologist also must report whether
there have been any significant changes in any of the subje®: ASSESSMENT. DATA REPORTING AND

areas identified in the Required Assessment & Data ReportinfROCEDURAL REQUIREMENTS
section of this policy. The information must include the items .
specifically listed in the Sensory Status, Postural, Mobility & Role Of The Speech-Language Pathologist

Motor Status, Current Speed, Language & Expressive o o o
Communication Status, Communication Needs Inventory,An assessment of individual functioning and communication

Summary of Communication Limitations. AAC Devices limitations that preclude or interfere with meaningful
Assessment Components, and the Treatment Plan and Follov2rticipation in current and projected daily activities is
Up sections and whether the device remains the speechrequired for Medicaid funding for AAC devices and AAC
language pathologist's recommendation for beneficiary’s useservices. The assessment must provide the information detailed
in the Required Assessment & Data Reporting section of this
AAC Devises Replacement or Modification chapter. It must be completed by a speech-language
pathologist (with input from other health professionals, e.g.,
Modification or replacement of AC devices will be covered 0ccupational therapists and rehabilitation engineers).
by Medicaid subject to the following limitations: .
e Allmodification or replacement requests will require 2rior Approval
prior approval;
* Prior approval request for replacement AAC devices
may be submitted for identical or different devices; ) — ) )
o Requests for prior approval for replacement of . require DhVSICIc’i}n endorsgment cpn5|stent with the
identical AAC devices must explain how replacement is moredennltlon of AAC as discussed in section A, Scope of
cost-effective than repair of current device(s). Data must bw ;
provided about age, repair history (frequency, duration and * Mustinclude a sign-off by the beneficiary, guardian
cost). and repair projections (estimated durability of repairs) or similar representative as well as the vendor; and

All requests for AAC device(s):
* require prior approval;

° Requests for Drior aDDrova| for modification or i rEDairS that are qreater than $30000. and requests
replacement of AAC devices with different devices due tofor modification or replacement of AAC devices require prior
approval.
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partners’ communication abilities limitations, if any
Required Assessment & Data Reporting e Communication environments and constraints which

_ _ o affect AAC device selection and/or features (e.qg.. verbal and/
The following data are required to be submitted in support ofgr visual output and/or feedback; distance communication

a prior approval request for AAC devices: needs)
_ o _ 6) Summary of Communication Limitations
Speech-Language Pathologist Identifying Information * Description of the communication limitations that

*  Description of the speech-language pathologist's preciude or interfere with meaningful participation in current
ualifications that satisfy the requirements in this policy.  and projected daily activities (i.e., why the beneficiary’s

. Description of the speech-language pathologist'scurrent communication skills and behaviors prevent
AAC services training and experience (and the AAC servicegneaningful participation in the beneficiary’s current and

experience of all other professionals, as appropriate) involvegrojected daily activities)

in the assessments of the beneficiary’s functioning and7) AAC Devices Assessment Components

communication limitations. e \ocabulary requirements
Benef|C|a.rv_|nformat|on. * Representational system(s)
1) Identifying Information: . o

. Name * Display organization and features

¢ Medical Assistance |D number *  Rate enhancement techniques
* Message characteristics, speech synthesis, printed

* Date_ of thg Assgssmgnt ) output, display characteristics, feedback, auditory and visual
* Medical diagnosis (primary, secondary, tertiary) output

* Significant medical history *  Access techniques and strategies
2) Sensory Status: * Portability and durability concerns, if any

* Vision 8) Identification of AAC Devices Considered for

* Hearing Beneficiary

e Description of how vision, hearing, tactile and/or ¢ Identification of the significant characteristics and
receptive communication impairments or disabilities affect features of the AAC devices considered for the beneficiary
expressive communication e |dentification of the cost of the AAC devices
3) Postural, Mobility & Motor Status: considered for the beneficiary (including all required

* Motor status components, accessories, peripherals, and supplies, as

e Optimal positioning appropriate)

9) AAC Device Recommendation
* |dentification of the requested AAC devices

¢ |Integration of mobility with AAC devices
e Beneficiary’s access methods (and options) for AAC

devices including all required components, accessories, peripheral
4) Current Speech, Language & Expressive Communicationd—‘—Qp—‘—ev'Ces su !'?S a_nd the device vendor o
Status * ldentification of the beneficiary’s and

« Identification and description of the beneficiary’s communication partner’'s AAC devices preference, if any

expressive or receptive (language comprehension) ° Justification stating why the recommended AAC

communication impairment diagnosis device (including description of the significant characteristics
e Speech skills and prognosis and features) is better able to overcome or ameliorate the

) . communication limitations that preclude or interfere with the
e Language skills and prognosis

— ) ) ) ~ beneficiary’s meaningful participation in current and projected
*  Communication behaviors and interaction skKills (i.e., gaily activities. as compared to the other AAC devices

styples and patterns) considered
* Indication of past treatment, if any e Justification stating why the recommended AAC
e Description of current communication strategies, device (including description of the significant characteristics
including use of an AAC device, if any and features) is the least costly, equally effective alternative
5) Communication Needs Inventory form of treatment to overcome or ameliorate the
e Description of beneficiary’s current and projected communication limitations that preclude or interfere with the
(e.g.. within 2 vears) communication needs beneficiary’s meaningful participation in current and projected

+ Communication partners and tasks, including daily activities
10) Treatment Plan & Follow Up
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e Description of short term communication goals articipation in current and projected daily activities;
° Description Of |an term Communication qoa's L4 WhO haVe had a SDeeCh-lanqane DathO|OQiSt (and

e Assessment criteria to measure beneficiary’sOther health professionals, as appropriate) who:

progress toward achieving short and long term communication 1) Derfor”_‘ a.n assessme_nt and_submlt a report
goals pursuant to the criteria set forth in section B, Required

. . Assessment and Data Reporting;
e Description of amount, duration and scope of the 9

AAC . ired for the benefici hi h 2) recommend speech-language pathology
SCIVICES Teguire 5 or.t e beneficiary lo achieve s Orttreatment in the form of AAC devices and AAC services; and
and long term communication goals

) 3) prepare a speech-language pathology treatment
*  Schedule of data collection plan that describes the specific components of the AAC
* Identification and experience of AAC services devices and the required amount, duration and scope of the
provider responsible for training (these services providers mayAAC services that will overcome or ameliorate
include, e.g.: occupational therapists, rehabilitation engineerscommunication limitations that preclude or interfere with the
the beneficiary’s parents, teachers and other servicepeneficiary’s meaningful participation in current and projected

providers) daily activities.
¢ whose requested AAC devices and AAC services
C. REVIEW CRITERIA constitute the least costly, equally effective form of treatment

o _ . _ that will overcome or ameliorate communication limitations
Medicaid funding for AAC devices will be approved when that preclude or interfere with the beneficiary’s meaningful

the devices are established to be medically necessary and th@rticipation in current and projected dailv activities.
least costly, equally effective, alternative form of treatment

to overcome or ameliorate the communication limitations thatGeneral Principles Governing Medical Need Determination
preclude or interfere with the beneficiary’s meaningful e The cause of the beneficiary’s impairment or

articipation in current and projected daily activities. disability (e.qg., congenital, developmental, or acquired) or the
beneficiary’s age at the onset of the impairment or disability
may be relevant considerations | the determination of medical

need.
The medical need for AAC devices and services must be

established by a speech-language pathologist (and other health Whgther a_beneficiary’s .da|.lv aCt.IVItIeS’
professionals, as appropriate) according to the evaluation an%o—pimmumcatlon artners and communication environments
data reporting criteria stated in section B. Required Assessmerfre related to or intersect with other benefits and/or services
and Data Reporting. and be supported by a physician'dregrams (e.g. school, early intervention services, adult
and Data reporting, and be supported by a pnysic

completion of a DSS-approved form or letter of medical serwcgs r_)roqrams. empllo_vment) does.not preclude a
necessity. determination that the beneficiary has a medical need for AAC
> devices and AAC services.

Medical Necessity

In general, medical necessity is established when the requested ® No cognitive, language, literacy, prior treatment, or
device or service meets the criteria of the DSS-approvedther similar pre-requisites must be satisfied by a beneficiary
medical necessity standard. See Appendix H in the Generdh-advance of a request for AAC devices and AAC services.
Policy for the DSS-approved medical necessity standard. e The unavailability of an AAC devices, component
or accessory for rental will not serve as the basis for denying
Subject to these criteria, assessment of “medical necessityd prior approval request for that device, component or
for AAC devices and services will be guided by the following accessory. The prior approval request must document the

specific standards: manner in which a comparable device may be substituted for
assessment purposes in the event that a trial period is required.
Medical Need Criteria for AAC Devices e  The unavailability of a warranty for an AAC device
or other component or accessory will not serve as the basis
Medical need will be established for beneficiaries: for denying a prior approval request for that device, component

* who have a diagnosis of a significant expressive oror accessory, although Medicaid encourages providers to
receptive (language comprehension) communicationconsider the availability of a reasonable warranty as a factor
impairment or disability; within the device selection process.

* whose impairment or disability either temporarily
or permanently causes communication limitations thatAdditional Information Needed - Request for Peer Review

preclude or interfere with the beneficiary’s meaningful * When the medical need for an AAC device cannot
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be established pursuant to the criteria stated in the Medicadhould not be a single technique, device, or strategy, but rather
Need Criteria for AAC Devices in this section, based on thean array of techniques, devices and strategies from which the

information submitted in support of a prior approval request,individual chooses in order to effectively address the demands
Medicaid will determine and take the following steps: of a given communication opportunity.
1) if information required by the Medical Need
Criteria for AAC Devices in this section is not included in the AAC Devices
prior approval request, then Medicaid will make contact Electronic or non-electronic aids, devices or systems that assist
directly with the speech-language pathologist who conducted beneficiary to overcome or ameliorate (to the maximum
the assessment for the beneficiary, identify the specificdegree possible) the communication limitations that preclude
additional information that is needed, and request that ther interfere with meaningful participation in current and
additional information be submitted; and/or projected daily activities. Examples of AAC devices include:
2) ifan interpretation is required of information in communication boards or books, electrolarynxes, speech

the prior approval request, then Medicaid will seek the adviceamplifiers, and electronic devices that produce speech and/or
of speech-language pathologist(s) with extensive AACwritten output. AAC devices include devices that are
experience recommend to Medicaid by the American Speecheonstructed for use as communication devices as well as
Language & Hearing Association (ASHA), the United Statessystems that may include a computer, when an important use
Society for Augmentative & Alternative Communication of the computer will be as the beneficiary’s communication
(USSAAC) and/or RESNA, who will provide the required device. AAC devices also include related components and
information accessories, including software program, symbol sets,

e Requested additional information and/or overlays, mounting devices, switches, cables and connectors,
interpretations must be produced as soon as practicable but #uditory, visual.. and tactile output devices, and necessary
no_event more than 21 working days from the date of thesupplies. such as rechargeable batteries.
request.

* Requests for additional information and/or requests

for interpretations of information submitted will be made prior
to issuance of any denial of a prior approval request.

AAC Services

Treatment to assist beneficiaries in meeting the full range of
their communication needs. The scope of AAC services
includes diagnostic, screening, preventive, and corrective
services provided by or under the direction of a speech-

) ) . language pathologist. Specific activities include evaluation
e Review of prior approval request required by the

. . ) ) - X .~ for, recommendation of, design, sup-up, customization,
Medical Need Criteria for AAC Devices in this section will

o - - rogramming, and training related to the use of AAC devices.
be completed within a reasonable amount of time (in mosf d d d

cases no longer than 60 days). If review has not bee%eneficiarv's Preferences

completed within 45 days, the beneficiary, guardian, or S|milar-|-he means and mode of message transmission a beneficiary
representative will be notified of the status of the DendingDrefers to use in a given communication interaction.
application.
* Regquests for additional information and/or request c\rrent and Projected Daily Activities
for interpretations will be made as soon as the need isthe activities of daily living in which the individual now
identified. participates and in which it is anticipated the individual will
. Decisions on prior approval requests that are notparticipate when the individual’'s communication limitations
timely issued may entitle the beneficiary to pursue an appeahave been overcome or ameliorated via the application of AAC
*  Written notice of decisions to deny prior approval approaches.
or to approve a funding request with or without modifications
will be provided directly to the beneficiary and vendor. Expressive Communication Limitations
Written notice will be provided to other persons, as Difficulties in language production via any expressive
appropriate. communication modality (speech, writing, sign language,

gesture, facial expression, graphic symbol selection).

Time Limits and Notice for Decision Making

D. GLOSSARY _ S

Meaningful Participation
Augmentative and Alternative Communication (AAC) Effective and efficient communication of messages, taking
AAC approaches support., enhance. or augment thénhto account the beneficiary’s preferences regarding means
communication of individuals who are not independent@nd mode of transmission.
communicators in all situations. An individual's AAC system . S

Receptive Communication Limitations
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Difficulties in language understanding via any communication
modality (speech, writing, sign language, gesture, facialAtt-etherMedicaid-etigible-chiterenmustfirstbe-evatuated

expression, graphic symbol selection). by-the-BPH-Dental-Clinie-beforereferral-and-treatment by a
private-dentistean-be-approved{exceptfororthodontics; see

EPSDT Provider Specific Policy Manual “Orthedonties™—entry)—TFhis-means—that-otherwise—healthy

II. QUALIFIED PROVIDERS must-stittbereferred-to-aprivate-dentistby-DPH.

Providers of EPSDT services could include the State’s healttEevered-Services

department, pediatricians, family practitioners and other

private practicing physicians, therapy service providers,Fer—etigibte—chitdren—meeting-the—criteria—orfor-otherwise

providers of specialized supplies and equipment, healthhealthy-childrenwhoneed-serviceswhich-cannotbeprovided
maintenance organizations, prepaid health plans, communityit-the-BPH-Dentat-Clinte{and-for-whem-a—referrat-hasbeen
migrant health centergrivate dentists, and other agencies made-by-BPH)the DMAP-willcovermedicalty neeessary

that are routinely involved with a child’s physical and mental gdentat-servicesfortheretiefof painrancHnfectionsresteration

health needs. ofteeth-and-maintenance-of dentathealth—Covered-services
netude;
IV. CONTENTS/DESCRIPTION OF SERVICES o  Examinations
* Prophytacties
* Huoride-treatments
* Permanentand-temporary-fitings
* Extractions
* Pulpotomies

* Endedoenties

* in-officesedation

* Stainless-steelerowns
* Oratstrgery

* Periodonties

*  Prosthedentics

* Emergency-services

* Adjunctive-servees
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Al-dentat-services—must-be-biled-onaHEFA-1506-¢laim dental services. Eligible children need not have been evaluated

ferm-ant-mustbe-submitted-directty-to-EBS—the-Medicaid and referred by the DPH Dental Clinics to be treated by dental

fiscalagent—Claimsmustbe-submitted-within-one-yearof theroviders enrolled in the DMAP. Clients aged 21 or older are

date-of service-to-be-consideredforpayment. not eligible for dental services under Medicaid; billings for
clients 21 and older will be denied as non-covered services.

See-Appendix-AforthelocalHCPCSprocedure—code used

by-the-DMAP-for-billing-Speciat-NeedsDentat-setrvice. Covered Services

When-bitting-for-Speeiat-NeedsBentat-service-theptace ofMedicaid covers medically necessary dental services in
service“3(doctor's-office)and-the-type-ofserviee“9{other appropriate care settings for the relief of pain and infections,
medical-servieer-mustbe-enterecHn-the-appropriate-btock onestoration of teeth, and maintenance of dental health. Covered
the-claim-form.

services include:

All-servicesprovided-during-a-dentat-visit-sheule-betotaled Examinations Prosthodontics
and-charged-on-one—claim-tine—correspondingto-the-dentatndodontics Sealants
procedare-code-givenin-Appentdix-A—bBohotitemize-eachProphylactics In-office Sedation

individuat-chargefora-clents-service—Dentat-services will Oral Surgery Permanent and temporary fillings
be-reimbursedatanegotiatedrate. Radiographs Periodontics
Extractions Fluoride Treatments
FhireHParty-Liabitity Pulpotomies Adjunctive Services (treatment of
dental pain, anesthesia, drug

MedieaitHs-thepayer-ofHastresort—WhenaMedieaitclientmanagement, etc.)
carries—dentatinsurance—coverage—thatpltan—must-be billed
beforeMedicattt—A—copyof-the—inrsurance—voucher, Orthodontics
exptanation-of-benefits;-or-deniat-statementmustbe-attached

to-the—dentat-claim—and-any-third-partypayment-must beOrthodontics is a covered service under Medicaid’'s EPSDT

ineicatecHnthe-appropriate-field-on-the-ctaim. Dental Program for children under age 21 who have been
diagnosed with a *handicapping” or “crippling” malocclusion.
EPSDT Dental Program However, all orthodontic care must still be referred by and

prior approved by the DPH dental clinics. Payment of
Dental services are covered by the DMAP for children underorthodontic services will continue to be managed by the DPH
age 21 through the EPSDT program. While dental serviceghrough its Special Dental Program.
continue to be provided through the DPH dental clinics, private
dentists may enroll with the DMAP to help create broaderBilling and Reimbursement
access to dental care.

A locally assigned HCPCS procedure code is required for
Under this dental policy there are minimal program billing dental services provided to Medicaid eligible children.
requirements. An enrolled dental provider may treat anyThe locally assigned HCPCS procedure code, definition, unit
Medicaid eligible child and will be paid directly by the DMAP. of service definition, service limitations, prior authorization
The EPSDT dental program does not require priorrequirement, rate, place and type of service codes, and
authorization for services and does not require prior approvatliagnosis codes are found in Appendix A.
by DPH.

When billing for EPSDT dental services the type of service
This EPSDT Dental Program incorporates the previous9” (Other Medical Service) and the appropriate place of
“Special Needs Dental Program” and provides generalservice (as listed below) must be entered in the proper block
guidelines for the treatment of all Medicaid eligible children on the claim form.
whether or not they have special needs. For those Medicaid
clients who are “special needs” children, these guidelinesPlace of Service:
dictate the requirements for the provision of dental care.

1 - Inpatient HospitalC - Residential Treatment Center
Eligibility Criteria 2 - Outpatient Hospital D - Specialized Treatment Facility
3 - Doctor’s Office G - Emergency Room
Children under age 21 who are currently covered by the4 - Patient’'s Home J - Clinic

DMAP (Medicaid), are eligible to receive medically necessary7 - Nursing Home
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providers may bill a client when Medicaid denies a claim
When billing for EPSDT dental services the diagnosis codebecause the client is not eligible on the date of service, when
‘521" (Disorder of Tooth Development and Eruption) must the service is a non-covered benefit in the Medicaid Program
be entered in the proper block on the claim form. (example. age 21 or older, cosmetic care, etc.), or when missed

appointments are usually charged to patients and the Medicaid
All services provided during a dental visit should be totaledclient was informed prior to the appointment that missed

and charged on one claim line corresponding to the dentahdppointments are considered “not covered” by Medicaid.

HCPCS procedure code from Appendix A. One unit of service

covers all charges incurred during the visit. Do not itemizeConfidentiality

each individual charge for a client’s service on the claim form.

However, you should maintain office records or files showing Client information may only be used for purposes directly

each individual service and charge for review purposes. related to the administration of the Medicaid Program. Client
information may not be made public and lists of Medicaid

Dental services will be reimbursed at a pre-determined ratelients may not be made and distributed to others. See the

set by the State. Medicaid Provider Contract for further details.
Third Party Liability Specialized Supplies and Equipment Further information on

coverage of equipment for children under age 21 is available
Medicaid is the payer of last resort. When a Medicaid clientin the EPSDTand Augmentative and Alternative
carries dental insurance coverage, that plan must be bille€ommunication Devices and Services sediofthe Durable
before Medicaid. A copy of the insurance voucher, Medical Equipment Provider Manual.

explanation of benefits, or denial statement must be attached
to the dental claim, and any third party payment must be Practitioner Provider Specific Policy Manual

indicated in the appropriate field on the claim. Medicaid will
coordinate benefits and pay any balance due up to its fee. IX. SPECIFIC CRITERIA FOR ORAL SURGEONS

The managed care organizations contracted by the State f@ental services, including the extraction of teeth, are restricted
provide medical care to Medicaid clients do not provide dentalto recipientsinder twenty-one [21] (through age 20) years of

coverage under the Diamond State Health Plan. age ancdare generally-mustgrovided by the Division of
Public Health (DPHDental Clinics Referrals to private
Medicaid Card dentists are made by DPH when the scope of work required

cannot be provided by the clinic. Dental services which cannot
The provider should check the recipient’'s Medicaid card forbe provided by DPH may only be rendered by a private dentist/
current eligibility before every service (cards are generallyoral surgeon following an evaluation and referral by DPH.
good for the whole month). Dental care is not a covered
benefit for all Medicaid clients even if they have a Medicaid Dental services are also provided by private dentist through

card. Clients aged 21 and older are not covered. the EPSDT Dental Program. Eligible children do not need to
be evaluated or referred by the DPH dental clinic to be treated
Freedom of Choice of Provider by dental providers enrolled with the DMAP in the EPSDT

Dental Program.
Clients are permitted free choice of providers. If a dental

provider decides not to bill Medicaid for a service, the provider Services that are authorized by DPH must be billed directly
must advise the client prior to the delivery of service that theto DPH not the DMAP.

client will be responsible for the bill. The client then retains

the right to decide to be treated and to pay for the servicéental procedures for recipients age 21 and over are not
personally or to seek another dental provider who will acceptcovered in any setting.

the Medicaid payment.

Medicaid Payment xerxkixkEnd of Manual Revisions****x*xx

Medicaid payment is considered payment in full. Therefore,

dental providers may not charge clients for balances not
covered by Medicaid, and may not charge clients for services
and reimburse them once Medicaid pays the claim. However,
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Section 2. Definitions

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code,
Sections 311, 2304(16) & 2312

(18Del.C. 311, 2304(16), 2312) a. Health Insurer health insurance companies, health
maintenance organizations, health service corporations and
INSURANCE COMMISSIONER DONNA LEE H. any other entity providing a plan of health insurance or benefits
WILLIAMS hereby gives notice that a PUBLIC HEARING subject to state insurance regulation;
will be held on Thursday, May 28, 1998 at 10:00 a.m. in the
Main Conference Room of the Delaware Department of b. Health Care Provider -any entity or individual
Insurance, 841 Silver Lake Boulevard, Dover, Delaware. Thidicensed, certified or otherwise permitted by law to provide
Hearing is to consider implementation of Regulation No. 80health care in the ordinary course of business, practice or
(Proposed) entitled “STANDARDS FOR PROMPT, FAIR profession;
AND EQUITABLE SETTLEMENT OF CLAIMS FOR
HEALTH CARE SERVICES". c. Policyholder -a person covered under such policy
The purpose of the Regulation is to establish standardsr a representative designated by such person and entitled to
that will ensure that health insurers pay claims to policyholderamake claims on his or her behalf.
and providers in a timely manner.
The Hearing will be conducted in accordance with the Section 3. Scope
Delaware Administrative Procedures Act, 29 Del.C. Chapter
101. Comments are being solicited by any interested party.  This regulation shall apply to all health insurers as defined
Comments may be in writing or may be presented orally ain Section 2 above, and shall apply to all contracts for
the Hearing. Written comments must be received by theinsurance issued by these entities.
Department of Insurance no later than Friday, May 22, 1998,
and should be addressed to Michael W. Teichman, Delawar&ection 4. Purpose
Department of Insurance, 841 Silver Lake Boulevard, Dover,
DE 19904. Those wishing to testify or give an oral statement ~ The purpose of this regulation is to ensure that health
must notify Michael W. Teichman at (302)739-4251, Ext. 171 insurers pay claims to policyholders and health care providers
no later than Friday, May 22, 1998. in a timely manner. This regulation will establish standards
for both determining promptness in settling claims and
determining the existence of a general business practice for
REGULATION NUMBER 80 (PROPOSED) failing to promptly settle such claims undeg Del. C. §
STANDARDS FOR PROMPT, FAIR AND EQUITABLE  2304(16).
SETTLEMENT OF CLAIMS FOR HEALTH CARE

For the purpose of this regulation, the following
definitions shall apply:

SERVICES Section 5. Prompt payment of claims

Sections a. A health insurer shall pay a claim to a policyholder

or covered person, or make payment to a health care provider
1. Authority within 45 days of receipt of a claim or bill for services.
2. Definitions b. Paragraph “a.” of this section shall not apply in the
3. Scope following cases:
4. Purpose (1) Where the obligation to pay a claim is not
5. Prompt payment reasonably clear.
6. General business practice (2) There exists a reasonable basis supported by
7. Penalty specific information, available for review by the Department,
8. Effective date that such claim was submitted fraudulently.

c. Inthose cases covered by subparagraph b(1) above,

Section 1. Authority a carrier shall pay any undisputed portion of the claim in

accordance with paragraph “a.” of this section and shall notify
This regulation is adopted by the Commissioner pursuanthe policyholder, covered person or health care provider in
to 18Del. C.88 311, 2304(16), and 2312. It is promulgated writing within thirty days of the receipt of the claim:
in accordance with@Del. C.Chapter 101. (1) that such carrier is not obligated to pay the claim
or make the medical payment, stating the specific reasons
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why it is not liable; or - . DEPARTMENT OF NATURAL
(2) to request all additional information needed to RESOURCES & ENVIRONMENTAL

determine liability to pay the claim or make the healthcare

payment. CONTROL

U ot of the inf . ded i b h DivisioNn oF AIR & W ASTE M ANAGEMENT
pon receipt of the information provided in subparagrap AR QUALIT Y MANAGEMENT SECTION

c(2) above, or of an appeal of a claim or bill for health care o

services denied pursuant to subparagraph c(1), a health insurer Statutory_Authonty. 7 Delaware Code,

shall comply with paragraph “a.” of this section. Section 6010 (Del.C. 6010)

Section 6. General business practice
1. TITLE OF THE REGULATIONS:

a. Within a 36 month period, three instances of a health Motor Vehicle Inspection and Maintenance -Regulation
insurer’s failure to pay a claim or bill for services promptly, 26, 31, and 33
as defined in section 5 above, shall give rise to a rebuttable
presumption that the insurer is in violation & DQel. C.§ 2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
2304(16)(). AND ISSUES:

Regulation 26 is proposed to be changed by elimination

b. The 36 month period established in paragraph “a.” of those requirements pertaining only to New Castle and Kent
above shall be measured based upon the date the complainf®unties, with the resulting regulation after changes pertaining
are received at the Department. Each claim or bill, or portioronly to Sussex County. Additions to Regulation 26 are
of a claim or bill, pertaining to a single medical treatment or underlinedand deletions are in-strikeoutor completeness,
procedure provided to an individual policyholder that is new Regulation No. 31 (proposed as part of this package)
processed in violation of this regulation shall constitute anwill entirely replace the New Castle and Kent County

“instance” as described in paragraph “a.” above. requirements of current Regulations No.26 and No.33, with
the latter being eliminated completely. The proposed
Section 7. Penalties Regulation 31 adds various administrative and operational

requirements contained in the federal regulation.
In addition to the imposition of penalties in accordance
with 18 Del. C. 8 2312(b), any health insurer that fails to 3. POSSIBLE TERMS OF THE AGENCY ACTION: N/A
adhere to the standards contained in this regulation shall be
required to pay to the health care provider or claimant, in full4. STATUTORY BASIS OR LEGAL AUTHORITY TO
settlement of the claim or bill for health care services, theACT:
amount of the claim or bill plus interest at the maximum rate 7 Del. C., Section 6010

allowable to lenders undérDel. C.2301(a). This interest Clean Air Act Amendments of 1990
shall be computed from the date the claim or bill for services
first became due. 5. OTHER REGULATIONS THAT MAY BE AFFECTED

BY THE PROPOSAL: None
Section 8. Causes of Action and Defenses
6. NOTICE OF PUBLIC COMMENT:
This regulation shall not create a cause of action for any
person or entity, other than the Delaware InsurancePublic Hearing: May 21,1998, 6 PM, Richardson and Robbins
Commissioner, against a health insurer or its representativBuilding, 89 Kings Highway, Dover Delaware,
based upon a violation of T8l. C.§ 2304(16). In the same
manner, nothing in this regulation shall establish a defens&. PREPARED BY:
for any party to any cause of action based upon a violation oPhilip Wheeler 739-4791
18 Del. C. § 2304(16). April 9, 1998

Section 9. Effective date

This regulation shall become effective 120 days from the
date signed by the Commissioner.
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REGULATION NO. 31

LOW ENHANCED INSPECTION AND MAINTENANCE

PROGRAM
Proposed SIP Revision

DRAFT DRAFT
This document contains predecisional material
Do NOT Cite or Quote

Prepared by the
Delaware Department of Natural Resources and
Environmental Control
Division of Air and Waste Management
Air Quality Management Section

April 15, 1998
Table of Contents
Sec Page Title

1 Applicability.

4  Low enhanced I/M performance standard.
5 Network type and program evaluation.

7 Adequate tools and resources.

7 Test frequency and convenience.

8 Vehicle coverage.

10 Test procedures and standards.

13 Test equipment.

14 Quality control.

O©OoO~NOOOUTLE, WNPE

Appendices to Regulation No. 31

Appendix 1 (d) Commitment to Extend the I/M Program
to the Attainment Date Letter from Secretary Tulou to EPA
Regional Administrator, W. Michael McCabe

Appendix 3 (a)(6) Exhaust Emission Limits According to
Model Year.

Appendix 5 (a) Sections from Delaware Criminal and Traffic
Law Manual

Appendix 6 (a) Division Of Motor Vehicles Policy on Out of
State Renewals

Appendix 7 (a) Idle Test Procedure

Appendix 7 (a) (5) Vehicle Emission Repair Report Form
Appendix 7(a) (8) Evaporative System Integrity (Pressure)
Test

Appendix 10 (a) Emission Repair Technician Certification
Process

Appendix 11(a) Systems Requirement Document —
Registration Denial

Appendix 14 (a) Enforcement against operators and motor
vehicle technicians.

*  Agreement between State of Delaware Department of
Public Safety Motor Vehicle Division and Council 81 of the

American Federation of State, County and Municipal

Employees, Section 8, Disciplinary Action.

*  State of Delaware Merit Rules

Note: The appendix number refers to the section number
in Regulation 31.

10 14 Waivers and compliance via diagnostic inspection. To adopt a new regulation, Regulation No. 31 - Low enhanced

11 16 Motorist compliance enforcement.

12 18 Motorist compliance enforcement program

oversight.
13 18 Quality assurance.

14 18 Enforcement against operators and motor vehicle *

technicians.
15 19 Data collection.
16 19 Data analysis and reporting.

17 19 Motor vehicle technician training and certification

18 21 Public information and consumer protection
19 21 Improving repair effectiveness..

20 21 Compliance with recall notices

21 21 On-road testing..

22 21 Implementation deadlines.

* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER TO THE

ORIGINAL DOCUMENT, NOT THE REGISTER.

Inspection and Maintenance Program, as follows:

Notes on the content of the regulation beginning on the
next page:

The preparation of this document used the Federal

I/M Rule from 40 CFR Part 51 Subpart S as the

framework. All portions of that Rule are addressed

in either Regulation No. 31, which follows, or the

Plan for Implementation, a separate document. This

procedure is consistent with the Introduction to the

Checklist for Completing the Inspection/

Maintenance SIP, dated March 1993, prepared by

the US EPA, Office of Air and Radiation.

*  PFI means the Plan for Implementation document
prepared separately from the regulation describing
the process to be used to implement the regulation
and the LEIM program, i.e. program documentation
or technical support document.

*  Appendices are included as part of this regulation,
however these should not be confused with the
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appendices that are part of the PFI which demonstrates that the area can maintain the relevant
standard for the maintenance period (10 years) without benefit
Other Notes: of the emission reductions attributable to the continuation of

*  This regulation supersedes existing Regulation No.the LEIM program.
26 - Inspection and Maintenance Program, for the
areas of New Castle and Kent Counties. A separatdgf) Definitions
action is being taken concurrently to amend
Regulation 26 to apply only to Sussex County. Alternative Fuel Vehicle: Any vehicle capable of
* Under each section title, the related section from operating on one or more fuels, none of which are gasoline,
the Federal I/M Rule, 40 CFR Part 51 Subpart S isand which is subject to emission testing to the same stringency

given in italics. as a similar gasoline fueled vehicle.
Low enhanced Inspection and Maintenance Program Certified Repair Technician: Automotive  repair
Regulation No. 31 technician certified jointly by the College (or other training

agencies or training companies approved by the Department)
Section 1 - Applicability. [ 40 CFR Part 51 Subpart S §51.350]and the Department of Natural Resources and Environmental

Control and the Division of Motor Vehicles as having passed
(@) This program shall be known as the “Low enhanceda recognized course in emission repair. (See Appendix 10
Inspection and Maintenance Program” or “LEIM Program”, (a))
and shall be identified as such in the balance of this regulation.

Certified Manufacturer Repair Technician:

(b) This regulation shall apply to New Castle and Kent Automotive repair technician certified by the Department of
Counties. Natural Resources and Environmental Control and the

Division of Motor Vehicles, as trained in doing emission
(c) This regulation shall apply to all vehicles registered in repairs on vehicles of a specific manufacturer. (See Appendix
the following postal ZIP codes: 10 (@)

1970119702 19703 19706 19707 19708 19709 19710 19711 College:The Delaware Technical and Community
19712 19713 19714 19715 19716 19717 19718 1972College
1973019731 19732 19733 19734 19735 19936 19703 19938
19800 19801 19802 19803 19804 1980519806 19807 19808 Compliance Rate: The percentage of vehicles out of
19809 19810 19850 19890 19894 19896 19897 1989%he total number required to be inspected in any given year
19899 19901 19902 19903 19904 19934 19936 19938hat have completed the inspection process to the point of
19942 19943 19946 19952 19953 19954 19955 19960eceiving a final certificate of compliance or a waiver.
19961 19962 19963* 19964 19977 19979 19980

Director:  The Director of the Division of Motor

* Note: If vehicles registered in Sussex County and with Vehicles in the Department of Public Safety.

this ZIP code, this regulation is not applicable.

Division:  The Division of Motor Vehicles in the
(d) The legal authority for implementation of the LEIM Department of Public Safety of the State of Delaware.
Program is contained in Pel.C. Chapter 60, §6010(a).
Appendix 1 (d) contains the letter from the State of Delaware, = Department: The Department of Natural Resources and
Secretary of the Department to EPA Regional Administrator,Environmental Control of the State of Delaware.
W. Michael McCabe committing to continue the I/M program
through the enforcement of this regulation out to the attainment  Emissions: Products of combustion and fuel
year and remain in effect until the applicable area isevaporation discharged into the atmosphere from the tailpipe,
redesignated to attainment status and a Maintenance Planfigel system or any emission control component of a motor
approved by the EPA. 7 Del. C. Chapter 60, §6010(a) doesehicle.
not have a sunset date.

Emissions Inspection Area: The emissions inspection
(e) Requirements after attainment. area shall constitute the entire counties of New Castle and
This LEIM program shall remain in effect if the area is Kent.
redesignated to attainment status, until approval of a
Maintenance Plan, under Section 175A of the Clean Air Act, Emissions Standard(s): The maximum
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concentration of hydrocarbons (HC), carbon monoxide (CO)factors derived from the analysis of the model program as
or oxides of nitrogen (NOX), or any combination thereof, defined in 40 CFR Part 51 Subpart S, by using EPA’s
allowed in the emissions from a motor vehicle as establishedomputerized Mobile5a emission factor model. This matrix
by the Secretary, as described in this regulation. of emission factors is dependent upon various speeds,
pollutants and evaluation years.

Failed Motor Vehicle: Any motor vehicle which does not
comply with applicable exhaust emission standards, PFI: The Plan for Implementation of Regulation No. 31,
evaporative system function check requirements and emissiowhich can be also considered to be the technical support
control device inspection requirements during the initial testdocument for that regulation.
or any retest.

Reasonable Costhe actual cost of parts and labor
Flexible Fuel Vehicle: Any vehicle capable of operating which is necessary to cause the failed motor vehicle to comply
on more than one fuel type, one of which includes gasolinewith applicable emissions standards or which contributes
which must be tested to program standards for gasoline. Thitowards compliance. It shall not include the cost of those
is in contrast to alternative fuel vehicles. repairs determined by the Division to be necessary due to the
alteration or removal of any part of the emission control system
Going Concern: Anindividual or business with a of the motor vehicle, or due to any damage resulting from the
primary, full time interest in the repair of motor vehicles.  use of improper fuel in the failed motor vehicle.

GPM: Grams per mile (grams of emissions per mile of Registration Fraud: Any attempt by a vehicle owner
travel). or operator to circumvent the requirements to properly and
legally register any motor vehicle in the State of Delaware.
Manufacturer’s Gross Vehicle Weighthe vehicle
gross weight as designated by the manufacturer as the total Secretary: The Secretary of the Department of Natural
weight of the vehicle and its maximum allowable load. Resources and Environmental Control.

Model Year: The year of manufacture of a vehicle as Stringency Rate: The tailpipe emission test failure rate
designated by the manufacturer, or the model year designatioexpected in an I/M program among pre-1981 model year
assigned by the Division to a vehicle constructed by othempassenger cars or pre-1984 light-duty trucks.
than the original manufacturer.

Vehicle Type: EPA classification of motor vehicles by

Motor Vehicle: Includes every vehicle, as defined in weight class which includes the terms light duty and heavy
21 Del. Code, Section 101, which is self-propelled, exceptduty vehicle.
farm tractors, off-highway vehicles, motorcycles and mopeds.

Waiver: An exemption issued to a motor vehicle that

Motor Vehicle Technician: A person who has completed cannot comply with the applicable exhaust emissions standard
an approved emissions inspection equipment training prograrand cannot be repaired for a reasonable cost.
and is employed or under contract with the State of Delaware.

Waiver Rate: The number of vehicles receiving waivers

New Motor Vehicle: A motor vehicle of the current or expressed as a percentage of vehicles failing the initial exhaust
preceding model year that has never been previously titled ogmission test.
registered in this or any other jurisdiction and whose
ownership document remains as a manufacturer’s certificat&ection 2 -Low Enhanced I/M performance standard.

of origin, unregistered vehicle title. [ 40 CFR Part 51 Subpart S 851.351 ]

Official Inspection Station: All official Motor Vehicle [ Performance evaluation and equivalent program
Inspection Stations located in New Castle and Kent countiesgetermination is contained in the PFI Section 2 (a)]
operated by, or under the auspices of, the Division. (&) On-road testing:

The performance standard shall include on-road
Operator:  An employee or contractor of the State of testing of at least 0.5% of the subject vehicle population, or
Delaware performing any function related to motor vehicle 20,000 vehicles whichever is less, as a supplement to the
inspections in the State. periodic inspection required in paragraph (a) of this section.
The requirements are contained in Section 21 of this
Performance Standard: The complete matrix of emissiorregulation.
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ozone nonattainment areas, on each applicable milestone and
(b) On-board diagnostics (OBD): [RESERVED] attainment deadline, thereafter. Milestones for NOX shall be
(c) Modeling requirements: the same as for ozone..
[ Requirements can be found in the PFI Section 2 (a)]
(b) On-board diagnostics (OBD):
Section 3 - Network type and program evaluation. [Reserved]
[ 40 CFR Part 51 Subpart S §51.353 ]

(c) Modeling requirements:
(@) The LEIM Program shall be a test-only, centralized

system operated in New Castle dteint Counties by the [Modeling requirements may be found in Reg. 31, Section
State of Delaware’s Division of Motor Vehicles. 2]
(1) Network type:
Centralized testing. (d) Program Evaluation
(2) Start date: (1) Program evaluation shall be used in determining
January 1, 1995 actual emission reductions achieved from the LEIM program
(3) Test frequency: for the purposes of satisfying the requirements of sections
Biennial testing. 182(g)(1) and 182(g)(2) of the Clean Air Act, relating to
(4) Model year coverage: reductions in emissions and compliance demonstration.

Idle test of all covered vehicles: Model years 1968 (2) Transient mass emission test procedure [Reserved].
and newer for light duty vehicles and model years 1970 and
newer for light duty trucks. [Additional requirements can be found in the PFI, Section
(5) Vehicle type coverage: 3]
Light duty vehicles, and light duty trucks, rated up
to 8,500 pounds Gross Vehicle Weight Rating (GVWR).  Section 4 - Adequate tools and resources.

(6) Exhaust emission test type: [ 40 CFR Part 51 Subpart S §51.354 ]
Idle test of all covered vehicles according to the
requirements found in Appendix 7 (a). [Requirements can be found in the PFI, Section 4 ]

(7) Emission standards:
(Emissions limits according to model year may be Section 5 - Test frequency and convenience.
found in Appendix 3 (a) (7)) [ 40 CFR Part 51 Subpart S 851.355]
Maximum exhaust dilution measured as no less than
6% CO plus carbon dioxide (CJoon all tested vehicles (as (a) The LEIM Program shall be operated on a biennial
described in Appendix B of the EPA Rule). frequency, which requires an inspection of each subject
(8) Emission control device inspections: vehicle at least once every two years, regardless of any change
Visual inspection of the catalyst on all 1975 and later in vehicle status, at an official inspection station. New vehicles
model year vehicles with the exception of new motor vehiclesmust be presented for LEIM program testing not more than
registered in Delaware. 36 months after initial titling.
(9) Evaporative system function checks:
Evaporative system integrity (pressure) test on 1975(b) This system of inspections and registration renewals
and later model year vehicles with the exception of the fiveallows the additional benefit of coupling both enforcement

most recent model years. systems together. Local, County and State police shall
(10) Stringency: continue to enforce registration requirements, which shall
A 20% emission test failure rate among pre-1981require inspection in order to come into compliance.
model year vehicles. Violations of registration provisions and the resulting penalties
(11) Waiver rate: are found in the Delaware Criminal and Traffic Law Manual,
A 3% rate, as a percentage of failed vehicles. Title 21, Chapter 21. One 60 day extension shall be available
(12) Compliance rate: to allow testing and repair.(See Appendix 5 (a))
A 96% compliance rate.
(13) Evaluation date: (c) Stations shall be open to the public at hours designed for

Low enhanced I/M program areas subject to themaximum public convenience. These hours shall equal a
provisions of this paragraph shall be shown to obtain the samminimum of 42 hours per week. Stations shall remain open
or lower emission levels as the model program described irtontinuously through the designated hours, and every vehicle
this paragraph by 2000 for ozone nonattainment areas angresented for inspection during these hours shall receive a
2001 for CO nonattainment areas, and for severe and extrentest prior to the daily closing of the station. Testing hours
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shall be Monday and Tuesday: 8:00 am to 4:30 pm,reimbursement of the costs of tests provided for agency
Wednesday: 12 noon to 8 pm, Thursday and Friday 8:00 arwehicles, at the discretion of the Director. The installation
to 4:30 pm. These hours may be subject to change by themanager shall provide documentation of proof of compliance
State. Official inspection stations shall adhere to regularto the Director. The documentation shall include a list of
extended testing hours and shall test any subject vehiclsubject vehicles and shall be updated periodically, as
presented for a test during its test period. determined by the Director, but no less frequently than each
inspection cycle. The installation shall use one of the
[ Further requirements may be found in the PFI, Sectionfollowing methods to establish proof of compliance:
5] (i) Presentation of a valid certificate of compliance
from the LEIM program, from any other LEIM program at
Section 6 - Vehicle coveragg.40 CFR Part 51 Subpart S least as stringent as the LEIM program described herein, or

§51.356] from any program deemed acceptable by the Director.
(i) Presentation of proof of vehicle registration
(a) Subject Vehicles within the geographic area covered by the LEIM program,

The LEIM program is based on coverage of all 1968 and lateexcept for any Inspection and Maintenance program whose
model year, gasoline powered, light duty vehicles and 1970nforcement is not through registration denial.
and later model year light duty trucks up to 8,500 pounds (iii) Another method approved by the Director.
GVWR. The following is the complete description of the (5) Vehicles powered solely by a “clean fuel” such as
LEIM program adopted based on the equivalency evaluatiorcompressed natural gas, propane, alcohol and similar non-
in the PFI, Section 3. gasoline fuels shall be required to report for inspection to the
same emission levels as gasoline powered cars until standards
Vehicles registered or required to be registered within thefor clean fuel vehicles become available and are adopted by
emission inspection area, and fleets primarily operated withirthe State.
the emissions inspection area boundaries and belonging to (6) Vehicles able to be powered by more than one fuel,
the covered model years and vehicle classes comprise th&uch as compressed natural gas and/or gasoline, must be tested
subject vehicles, which are as follows: (See Appendix 6 (a)and pass emissions standards for all fuels when such standards
for DMV Out of State Renewals) have become adopted by the Department..

(1) Allvehicles titled/registered in Delaware from model (b) Exemptions
year 1968 light duty vehicles and 1970 and later model yeaiThe following motor vehicles are exempt from the provisions
light duty trucks and whose vehicle type are subject to theof this regulation:

applicable test schedule. (1) Vehicles manufactured and registered as Kit Cars
(2) All subject fleet vehicles shall be inspected at an (2) Tactical military vehicles used exclusively for
official inspection station. military field operations.

(3) Subject vehicles which are registered in the program  (3) All motor vehicles with a manufacturer’'s gross
area but are primarily operated in another LEIM area shall bezehicle weight over 8,500 pounds.
tested, either in the area of primary operation, or in the area  (4) All motorcycles and mopeds
of registration. Alternate schedules may be established to (5) All vehicles powered solely by electricity generated
permit convenient testing of these vehicles (e.g., vehiclefrom solar cells and/or stored in batteries.
belonging to students away at college should be rescheduled (6) Non-road sources, or vehicles not operated on public
for testing during a visit home). roads

(4) Vehicles which are operated on Federal installations  (7) Vehicles powered solely by Diesel fuel.
located within an emission inspection shall be tested,
regardless of whether the vehicles are registered in théc) Any exemption from inspection requirements issued to a
emission inspection jurisdiction. This requirement applies tovehicle under this Section shall not have an expiration date
all employee-owned or leased vehicles (including vehiclesand shall expire only upon a change in the vehicle status for
owned, leased, or operated by civilian and military personneivhich the exemption was initially granted.
on Federal installations) as well as agency-owned or operated
vehicles, except tactical military vehicles, operated on the(d) Fleet owners are required to have all non-exempted
installation. This requirement shall not apply to visiting vehicles under their control inspected at an official inspection
agency, employee, or military personnel vehicles as long astation during regular station hours.
such visits do not exceed 60 calendar days per year. In areas
without test fees collected in the lane, arrangements shall bée) Vehicles shall be pre-inspected prior to the emission
made by the installation with the LEIM program for inspection, and shall be prohibited from testing should any
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unsafe conditions be found. These unsafe conditions includentegrity test procedure is found in See Appendix 7(a) (8) .
but are not limited to significant exhaust leaks, and significant ~ (9) On-board diagnostic checks.

fluid leaks. The Division and the Department shall not be [Reserved]

responsible for major vehicle component failures during the

test, of parts which were deficient or excessively worn prior(b) Test standards

to the start of the test. (1) Emissions standards.
HC, CO, CO+CQ (or CQ, alone), emission standards

Section 7 -Test procedures and standards. shall be applicable to all vehicles subject to the LEIM program

[40 CFR Part 51 Subpart S §51.357 ] and repairs shall be required for failure of any standard

regardless of the attainment status of the area.

(a) Test procedure requirements. (The test procedure use to (i) Steady-state short tests.
perform this test shall conform to the requirements shown in Appropriate model program standards shall be used
Appendix 7 (a)). in idle testing of vehicles from model years 1968 light duty

(1) Initial tests (i.e., those occurring for the first time in vehicles and model years 1970 light duty trucks and newer.
a test cycle) shall be performed without repair or adjustment  (2) Visual equipment inspection standards performed by
at the inspection facility, prior to the test, except as providedhe Motor Vehicle Technician.
in paragraph (a)(10)(i) of this section. (i) Vehicles shall fail visual inspections of subject

(2) An official test, once initiated, shall be performed in emission control devices if such devices are part of the original
its entirety regardless of intermediate outcomes except in theertified configuration and are found to be missing, modified,
case of invalid test condition or unsafe conditions. disconnected, or improperly connected.

(3) Tests involving measurement shall be performed (3) On-board diagnostics test standards.
with equipment that has been calibrated according to the [Reserved].
quality control procedures contained in the PFI Appendix 9
@) (). (c) Applicability.

(4) Vehicles shall be rejected from testing, as coveredin general, section 203(a)(3)(A) of the Clean Air Act prohibits
in this section, if the exhaust system is missing or leaking, omltering a vehicle’s configuration such that it changes from a
if the vehicle is in an unsafe condition for testing. certified to a non-certified configuration. In the inspection

(5) After an initial failure of any portion of any emission process, vehicles that have been altered from their original
testin the LEIM program, all vehicles shall be retested withoutcertified configuration are to be tested by the Motor Vehicle
repairs being performed. This retest shall be indicated on th&echnician in the same manner as other subject vehicles.
records as the second chance test. After failure of the second (1) Vehicles with engines of a model year older than
chance test, prior to any subsequent retests, proof othe chassis model year shall be required to pass the standards
appropriate repairs must be submitted indicating the type otommensurate with the chassis model year.
repairs and parts installed (if any). This shall be done by  (2) Vehicles that have been switched from an engine of
completing the “Vehicle Emissions Repair Report Form” one fuel type to another fuel type that is subject to the LEIM
(Appendix 7 (a) (5) which will be distributed to anyone failing program (e.g., from a diesel engine to a gasoline engine) shall
the emissions test.) be subject to the test procedures and standards for the current

(6) Idle testing using BAR 90 emission analyzers fuel type, and to the requirements of paragraph (d)(1) of this
(analyzers that have been certified by the California Bureatsection.
of Automotive Repair) shall be performed on all 1968 through (3) Vehicles that are switched to a fuel type for which
current (minus three years) model year vehicles in New Castl¢here is no certified configuration shall be tested according to
and Kent Counties. the most stringent emission standards established for that

(7) Emission control device inspection. vehicle type and model year. Emission control device
Visual emission control device checks shall be performedrequirements may be waived if the Division determines that
through direct observation or through indirect observationthe alternatively fueled vehicle configuration would meet the
using a mirror. These inspections shall include a determinatiomew vehicle standards for that model year without such
as to whether each subject device is present. devices.

(8) Evaporative System Integrity Test. Vehicles shall fail (4) Vehicles converted to run on alternate fuels,
the evaporative system integrity test(s) if the system(s) canndrequently called a dual-fuel vehicle, shall be tested and
maintain the equivalent pressure of eight inches of water usingequired to pass the most stringent standard for each fuel type.
USEPA approved fast pass methodology. Additionally, (5) Mixing vehicle classes (e.g., light-duty with heavy-
vehicles shall fail evaporative system integrity testing if the duty) and certification types (e.g., California with Federal)
canister is missing or obviously disconnected, the hoses ar@ithin a single vehicle configuration shall be considered
crimped off, or the fuel cap is missing. Evaporative systemtampering.
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towards the cost limits in paragraphs (a)(3) and (a)(4) of this
Section. The operator of a vehicle within the statutory age
Section 8 - Test equipment][ 40 CFR Part 51 Subpart S and mileage coverage under section 207(b) of the Clean Air

§51.358 ] Act shall present a written denial of warranty coverage from
Computerized test systems are required for performing anyhe manufacturer or authorized dealer for this provision to be
measurement on subject vehicles. waived for approved tests applicable to the vehicle.

(3) Receipts shall be submitted for review to further
(a) Performance features of computerized test systems. verify that qualifying repairs were performed.
[ Requirements may be found in the PFI, Section 8 ] (4) A minimum expenditure for repairs of $75 for pre-
81 model year vehicles or a minimum expenditure of $200
Section 9 - Quality control.[ 40 CFR Part 51 Subpart S for 1981 model year and newer vehicles shall be spentin order
§51.359] to qualify for a waiver. The minimum repair cost for 1981
and newer vehicles shall increase to $450 starting January 1,
Quality control measures are designed to insure that emissioR000. For each subsequent year, the $450 minimum
measurement equipment is calibrated and maintained properlgxpenditure shall be adjusted in January of that year by the
and that inspection, calibration records, and control chartgpercentage, if any, by which the Consumer Price Index for

are accurately created, recorded and maintained. the preceding calendar year differs from the Consumer Price
Index for 1989.
(a) General requirements. (5) The issuance of a waiver applies only to those vehicles

[ Requirements can be found in the PFI Section 9 (a)] failing an exhaust emission tests. No waivers are granted to
vehicles failing the evaporative emission integrity test.
(b) [ Requirements can be found in the PFI Section 9 (b)] (6) Waivers shall be issued by the Division Director only
after:
(c) Document security. (i) a vehicle has failed a retest for only the exhaust
[ Requirements may be found in the PFI, Section 9 (c)] emissions portions of the program, performed after all
qualifying repairs have been completed;

Section 10 - Waivers and compliance via diagnostic (i) and a minimum of 10% improvement (reduction)
inspection. in hydrocarbons (HC) and carbon monoxide (CO) has resulted
[40 CFR Part 51 Subpart S §51.360 ] from those repairs. This requirement (Section 10 (a) (6) (ii))
will cease to be in effect starting January 1, 2000.
(&) Waiver issuance criteria. (7) Qualifying repairs include repairs of primary

(1) Motorists shall expend a reasonable cost, as define@mission control components performed within 90 days of
in Section 1 of this Regulation in order to qualify for a waiver. the test date.
Effective January 1, 1997 for vehicles registered in New Castle  (8) Waivers issued pursuant to this regulation are valid
County and July 1, 1997 for vehicles registered in Kentuntil the date of current registration expiration.
County, in order to qualify for waiver repairs on any 1981 or (9) Waivers will not be issued to vehicles for tampering-
later model year vehicle shall be performed by a certified repairelated repairs. The cost of tampering-related repairs shall
technician or a certified manufacturer repair technician, asot be applicable to the minimum expenditure in paragraph
defined in Section 1 of this regulation, and must have beer{a)(3) of this section. The Director will issue exemptions for
appropriate to correct the emission failure. Repairs of primarytampering-related repairs if it can be verified that the part in
emission control components may be performed by non-question or one similar to it is no longer available for sale
technicians (e.g., owners) to apply toward the waiver limit.
The waiver would apply to the cost of parts for the repair or(b) Compliance via diagnostic inspection.
replacement of the following list of emission control Vehicles subject to an emission test at the cutpoints shown in
component systems: Air induction system (air filter, oxygen Appendix 3 (a)(6) of Regulation 31 may be issued a certificate
sensor), catalytic converter system (convertor, preheabf compliance without meeting the prescribed emission
catalyst), thermal reactor, EGR system (valve, passage/hoseutpoints, if, after failing a retest on emissions, a complete,
sensor) PCV System, air injection system (air pump, checldocumented physical and functional diagnosis and inspection
valve), ignition system (distributor, ignition wires, coil, spark performed by a Delaware Certified Emission Repair
plugs). The cost of any hoses, gaskets, belts, clamps, bracket®chnician shows that no additional emission-related repairs
or other emission accessories directly associated with thesare needed.
components may also be applied to the waiver limit.

(2) Any available warranty coverage shall be used to(c) Quality control of waiver issuance.
obtain needed repairs before expenditures can be countg®equirements may be found in the PFI, Section 10 (c) ]
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a certificate of compliance, and;

(d) (1) In order to meet the requirements of the EPA Rule, (iv) The Division’s unique windshield certificate
the State commits to maintaining a waiver rate equal to oidentification number to verify authenticity; and
less than 3% of the failed vehicles. (v) The Division shall finally check the inspection

(2) The Secretary shall take corrective action to lowerdata base to ensure all program requirements have been met
the waiver rate should the actual rate reported to EPA be aboueefore issuing a vehicle registration.
3%. (4) Ensure that evidence of testing is available and

(3) Actions to achieve the 3% waiver rate, if required, checked for validity at the time of a new registration of a used
shall include measures such as not issuing waivers on vehicleghicle or registration renewal.
less than 6 years old, raising minimum expenditure rates, and (5) Prevent owners or lessors from avoiding testing
limiting waivers to once every four years. If the waiver rate through manipulation of the title or registration system; title
cannot be lowered to levels committed to in the SIP, or if thetransfers do not re-start the clock on the inspection cycle.
State chooses not to implement measures to do so, then the (6) Limit and track the use of time extensions of the
Secretary shall revise the I/M emission reduction projectiongregistration requirement to only one 60 day extension per
in the SIP and shall implement other LEIM program changesvehicle to prevent repeated extensions.
needed to ensure the performance standard is met.

(b) Legal Authority: [Requirements may be found in the PFl,

Section 11 - Motorist compliance enforcement. Section 11 (b) ]

[ 40 CFR Part 51 Subpart S §51.361 ]

(c) (1) (i) Owners of subject vehicles must provide valid

(a) Registration denial. proof of having received a passing test or a waiver to the
Registration denial enforcement (See Appendix 11(a), theDirector’s representative in order to receive registration from
Systems Requirement Document for the Registration Deniathe Division.
process) is defined as rejecting an application for initial (i) State and local enforcement branches, such as
registration or re-registration of a used vehicle (i.e., a vehiclgpolice agencies, as part of this program, shall cite motorist
being registered after the initial retail sale and associatedvho do not visibly display evidence of compliance with the
registration) unless the vehicle has complied with the LEIM registration and inspection requirements.
program requirement prior to granting the application. This (i) Fleet and all other registered applicable vehicle
enforcement is the express responsibility of the Division withcompliance shall be assured through the regular enforcement
the assistance of police agencies for on road inspection anghechanisms concurrent with registration renewal, on-road
verification. The law governing the registration of motor testing and parking lot observation. Fleets shall be inspected
vehicles is found in the Delaware Criminal and Traffic Law at official inspection stations.
Manual, Title 21, Chapter 21. Pursuant to section 207(g)(3) (iv) Federal fleet compliance shall be assured
of the Act, nothing in this section shall be construed to requireghrough the cooperation of the federal fleet managers as well
that new vehicles shall receive emission testing prior to initialas also being subject to regular enforcement operations of the
retail sale. In designing its enforcement program, the DirectoDivision.
shall:

(1) Provide an external, readily visible means of Section 12 - Motorist compliance enforcement program
determining vehicle compliance with the registration oversight.
requirement to facilitate enforcement of the LEIM program. [ 40 CFR Part 51 Subpart S §51.362 ]
This shall be in the form of a window sticker and tag sticker [Requirements may be found in the PFI, Section 12]
which clearly indicate the vehicles compliance status and next
inspection date; Section 13 - Quality assurance.

(2) Adopt a schedule of biennial testing that clearly [ 40 CFR Part 51 Subpart S §51.363 ]
determines when a vehicle shall have to be inspected to complyRequirements may be found in the PFI, Section 13]
prior to (re)registration;

(3) Design a registration denial system which featuresSection 14 - Enforcement against operators and motor vehicle
the electronic transfer of information from the inspection lanestechnicians.
to the Division's Data Base, and monitors the following [ 40 CFR Part 51 Subpart S §51.364 ]
information:

(i) Expiration date of the registration; (a) Imposition of penalties
(i) Unambiguous vehicle identification The State of Delaware shall continue to operate the LEIM
information; and program using State of Delaware Employees for all functions.

(iii) Whether the vehicle received either a waiver or Should enforcement actions be required for violations of
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program requirements, the Agreement between State of Additional requirements may be found in the PFI, Section

Delaware Department of Public Safety Motor Vehicle 19]

Division and Council 81 of the American Federation of State, (1) A prerequisite for a retest shall be a completed repair
County and Municipal Employees, Section 8, Disciplinary form that indicates which repairs were performed. (See Section
Action, and, the State of Delaware Merit Rules, shall be7 (a) (5) of this Regulation)

adhered to in all matters. Applicable provisions of these

documents are found in Appendix 14 (a). Section 20 - Compliance with recall notices.
[ 40 CFR Part 51 Subpart S §51.370 ]
(b) Legal authority. [Reserved]

(1) The Director shall have the authority to temporarily
suspend station motor vehicle technicians’ certificatesSection 21 - On-road testing.
immediately upon finding a violation or upon finding the [ 40 CFR Part 51 Subpart S §51.371]
Motor Vehicle Technician administered emission tests with
equipment which had a known failure and that directly affects(a) Periodic random Delaware registered vehicle pullovers
emission reduction benefits, in accordance with the Agreemenbvn Delaware highways will occur without prior notice to the
between State of Delaware Department of Public Safety Motopublic for on-road vehicle exhaust emission testing.
Vehicle Division and Council 81 of the American Federation
of State, County and Municipal Employees, Section 8(b) Vehicles identified by the on-road testing portion of the
Disciplinary Action. LEIM program shall be notified of the requirement for an
(2) The Director shall have the authority to impose out-of-cycle emission retest , and shall have 30 days from the
disciplinary action against the station manager or the motodate of the notice to appear for inspection. Vehicles not
vehicle technician, even if the manager had no directappearing for a retest shall be out of compliance, and be liable
knowledge of the violation but was found to be careless infor penalties under Title 21 of Delaware Criminal and Traffic
oversight of motor vehicle technicians or has a history ofLaw Manual and the Division will take action to suspend the
violations, in accordance with the Agreement between Stateehicle registration.
of Delaware Department of Public Safety Motor Vehicle
Division and Council 81 of the American Federation of State,[ Additional requirements may be found in the PFI, Section
County and Municipal Employees, and the State of Delaware2l ]
Merit Rules. The lane manager shall be held fully responsible
for performance of the motor vehicle technician in the courseSection 22 - Implementation deadlines.
of duty. [ 40 CFR Part 51 Subpart S §51.373 ]

(c) Recordkeeping. All requirements related to the LEIM program shall be

[ Requirements can be found in the PFI, Section 14 (c)] effective ten days after the Secretary’s order has been signed
and published in the State Register. This regulation supersedes

Section 15 - Data collection. [ 40 CFR Part 51 Subpart She existing Regulation Numbers 26 and 33 for Kent and New

§51.365] Castle Counties effective ten days after the Secretary’s order

[ Requirements may be found in the PFI, Section 15 ] has been signed and published in the State Register.

Section 16 - Data analysis and reporting.
[ 40 CFR Part 51 Subpart S 851.366 ] PLAN FOR IMPLEMENTATION
[ Requirements may be found in the PFI, Section 16 ] Regulation No. 31

Section 17 - Motor vehicle technician training and LOW ENHANCED INSPECTION AND MAINTENANCE

certification. PROGRAM

[ 40 CFR Part 51 Subpart S §51.367 ] Proposed SIP Revision
Section 18 - Public information and consumer protection. DRAFT DRAFT

[ 40 CFR Part 51 Subpart S §51.368 ]
[ Requirements may be found in the PFI, Section 18 ] Prepared by the

Division of Air and Waste Management

Section 19 - Improving repair effectiveness. Air Quality Management Section

[ 40 CFR Part 51 Subpart S §51.369 ] Delaware Department of Natural Resources and

Environmental Control
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Appendix 12 (a)(4) Quality Assurance Enforcement
Procedures

Appendix 12 (a)(5) Document Handling Procedures -
Division Personnel

Appendix 12 (a)(6) Test Record Audits - Department and
Division Personnel

Appendix 18 (b) Consumer Protection Plan

Note: The appendix number refers to the section number in
the PFI

14 21 Enforcement against operators and motor vehicleTo adopt a Plan for Implementation (PFI) of Regulation No.

technicians.
15 21 Data collection.
16 23 Data analysis and reporting.
17 27 Inspector training and certification.
18 27 Public information and consumer protection.
19 28 Improving repair effectiveness.
20 30 Compliance with recall notices.
21 30 On-road testing.
22 31 State implementation plan submissions.
23 31 Implementation deadlines.

* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER TO THE
ORIGINAL DOCUMENT, NOT THE REGISTER.

Appendices to the Plan for Implementation
Appendix 2- (b) Input and Output Files Relating to
Mobile5a Analysis Mobile5a Local Input Sources and

CalculationsResults of Modeling Analysis

Appendix 4 (a) LEIM Program Dedicated Funding
Statute.

Appendix 4 (b) LEIM Program - Personnel Allocation
and Responsibilities

Appendix 5 (a) Citation of authority in Delaware Code

31 - Enhanced Inspection and Maintenance Program, as
follows:

Notes on the content of the PFI beginning on the next page:

*  The preparation of this document used the Federal
I/M Rule from 40 CFR Part 51 Subpart S as the
framework. All portions of that Rule are addressed
in either the PFI, which follows, or Regulation No.
31, a separate document. This procedure is consistent
with the Introduction to th€hecklist for Completing
the Inspection/Maintenance SIP, dated March 1993,
prepared by the US EPA, Office of Air and Radiation.

*  Regulation No. 31 means the new regulation which
is a separate document prepared from this PFI which
describes the regulatory requirements to implement
the LEIM program.

*  Appendices are included as part of this PFI, however
these should not be confused with the appendices
that are part of the regulation.

* Under each section title, the related section from
the Federal I/M Rule, 40 CFR Part 51 Subpart S is
given in italics.

Low Enhanced Inspection and Maintenance Program Plan for
Implementation (PFI)

Section 1 - Applicability. [ 40 CFR Part 51 Subpart S §51.350]

(DMV) that enables the program to a biennial test frequency

Appendix 8 (a) Idle Test Equipment Specifications
Appendix 9 (a) (1) Quality Control Procedures -
Equipment

This program shall be known as the “Low Enhanced
Inspection and Maintenance Program” or the “LEIM
Program”, and shall be identified as such in the balance of
this document.
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Enhanced programs are required in serious or worse ozonequired by the Clean Air Act, as in effect prior to November
nonattainment areas, depending upon population and5, 1990, as interpreted in EPA guidance, to have an I/M
nonattainment classification or design value. The program shall alsoimplement a basic I/M program. Serious,
determination of whether an area has a “Low Enhanced” or @&evere and extreme ozone areas and CO areas over 12.7 ppm
“High Enhanced” program depends on the emission reductionshall also continue operating existing I/M programs and shall
required for the area. If minimal reductions are needed taupgrade such programs, as appropriate, pursuant to this
meet the Rate of Progress Plan/Attainment requirements, theubpart.
“Low Enhanced” program is acceptable, otherwise the “High Applicability:  This criteria does not apply to New
Enhanced” program must be adopted and implemented. Castle or Kent Counties since they are required to adopt
enhanced I/M.
The following analysis first portrays the tests of the EPA Rule, This criteria does not apply to Sussex
first for classification and population criteria and then for since the SIP Revision to include that county in the statewide
extent of area of coverage. For both analyses, various criteribasic I/M program was not adopted by EPA by November
are used to determine applicability. Following each criteria is15, 1990.
an analysis which identifies the areas of Delaware where each
criteria may or may not apply. The rule language is shownin  (4) Any area classified as moderate ozone
italics. nonattainment, and not required to implement enhanced I/M
under paragraph (a)(1) of this section, shall implement basic
(&) Nonattainment area classification and population criterial/M in any 1990 Census-defined urbanized area in the
(1) States or areas within an ozone transport region shallnonattainment area.
implement enhanced I/M programs in any metropolitan Applicability: This criteria applies to no
statistical area (MSA), or portion of an MSA, within the state Delaware counties since no counties are classified as
or area with a 1990 population of 100,000 or more as definedModerate.
by the Office of Management and Budget (OMB) regardless
of the area’s attainment classification. In the case of a multi- (5) Any area outside an ozone transport region classified
state MSA, enhanced I/M shall be implemented in all ozon&s serious or worse ozone nonattainment, or moderate or
transport region portions if the sum of these portions has aserious CO nonattainment with a design value greater than
population of 100,000 or more, irrespective of the population12.7 ppm, and having a 1990 Census-defined urbanized area
of the portion in the individual ozone transport region state population of less than 200,000 shall implement basic I/M in

or area. the 1990 Census-defined urbanized area.
Applicability: This criteria includes New Castle and Kent Applicability: This criteria applies to no
Counties. Delaware counties since no counties are outside the ozone
This criteria excludes Sussex County due to notransport region.
1990 MSA.

(6) Ifthe boundaries of a moderate 0zone nonattainment
(2) Apartfrom those areas described in paragraph (a)(1) area are changed pursuant to section 107(d)(4)(A)(i)-(ii) of
of this section, any area classified as serious or worse ozonthe Clean Air Act, such that the area includes additional
nonattainment, or as moderate or serious CO nonattainmenurbanized areas, then a basic I/M program shall be
with a design value greater than 12.7 ppm, and having a 1980mplemented in the newly included 1990 Census-defined
Bureau of Census-defined (Census-defined) urbanized arearbanized areas.
population of 200,000 or more, shall implement enhanced I/  Applicability: This criteria applies to no
M in the 1990 Census-defined urbanized area. Delaware counties since no counties are classified as
Applicability:  This criteria includes New Castle and Moderate.
Kent Counties.
This criteria excludes Sussex County, (7) If the boundaries of a serious or worse ozone
with a classification of Marginal. nonattainment area or of a moderate or serious CO
nonattainment area with a design value greater than 12.7
(3) Any area classified, as of November 5, 1992, asppm are changed any time after enactment pursuant to section
marginal ozone nonattainment or moderate CO nonattainmentL07(d)(4)(A) such that the area includes additional urbanized
with a design value of 12.7 ppm or less shall continueareas, then an enhanced I/M program shall be implemented
operating I/M programs that were part of an approved Statein the newly included 1990 Census-defined urbanized areas,
Implementation Plan (SIP) as of November 15, 1990, andf the 1980 Census-defined urban area population is 200,000
shall update those programs as necessary to meet the basicét more. If such a newly included area has a 1980 Census-
M program requirements of this subpart. Any such areadefined population of less than 200,000, then a basic I/M
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program shall be implemented in the 1990 Census-definedfthe MSA containing the subject urbanized area are included

urbanized area. to compensate for the exclusion.

Applicability: This criteria applies to no Delaware Applicability: ~ This criteria applies to no
counties since no counties (other than Kent) have urbanize®elaware counties since no counties are outside the ozone
areas. transport region.

(8) If amarginal ozone nonattainment area, not required

to implement enhanced I/M under paragraph (a)(1) of this (3) Emission reduction benefits from expanding
section, is reclassified to moderate, a basic I/M program shallcoverage beyond the minimum required urban area
be implemented in the 1990 Census-defined urbanized area(¥oundaries can be applied toward the reasonable further
in the nonattainment area. If the area is reclassified to seriougprogress requirements or can be used for offsets, provided
or worse, an enhanced I/M program shall be implemented inthe covered vehicles are operated in the nonattainment area,
the 1990 Census-defined urbanized area, if the 1980 Censu$ut not toward the enhanced I/M performance standard
defined urban area population is 200,000 or more. If lessrequirement.

than 200,000, a basic I/M program shall be implemented in Applicability:  Delaware does not plan to include
the 1990 Census-defined urbanized area(s) in thecredits from vehicles registered in Sussex and operated in Kent
nonattainment area. or New Castle due to the tentative nature of this analysis.

Applicability: This criteria could only apply to Sussex,
however data does not demonstrate that Sussex should be (4) In multi-state urbanized areas outside of ozone
reclassified to Moderate nonattainment. transport regions, I/M is required in those states in the subject

multi-state area that have an urban area population of 50,000

(9) If a moderate ozone or CO nonattainment area is or more, as defined by the Bureau of Census in 1990. In a
reclassified to serious or worse, an enhanced I/M programmulti-state urbanized area with a population of 200,000 or
shall be implemented in the 1990 Census-defined urbanizethore that is required under paragraph (a) of this section to
area, if the 1980 Census-defined urban area population ismplement enhanced I/M, any state with a portion of the
200,000 or more. In the case of ozone areas reclassified agrbanized area having a 1990 Census-defined population of
serious or worse, if the 1980 Census-defined population 060,000 or more shall implement an enhanced program. The
the urbanized area is less than 200,000, a basic I/M programother coverage requirementsin paragraph (b) of this section
shall be implemented in the 1990 Census-defined urbanizeghall apply in multi-state areas as well.

area(s) in the nonattainment area. Applicability: ~ This criteria applies to no Delaware
Applicability: ~ This criteria applies to no Delaware counties since no counties are outside the ozone transport
counties since no counties are classified as Moderate. region.

The conclusion of this analysis is that

(b) Extent of area coverage. New Castle and Kent Counties are subject to the LEIM

(1) In an ozone transport region, the program shall program requirements.
entirely cover all counties within subject MSAs or subject
portions of MSAs, as defined by OMB in 1990, except largely{c) Requirements after attainment.
rural counties having a population density of less than 200[ This requirement is included in Regulation 31, Section 1
persons per square mile based on the 1990 Census can ke)]
excluded provided that at least 50% of the MSA population is
included in the program. This provision does not preclude(d) Definitions: (Note: Definitions are found in
the voluntary inclusion of portions of an excluded rural county. Regulation 31).
Non-urbanized islands not connected to the mainland by
roads, bridges, or tunnels may be excluded without regard tcSection 2 - Low Enhanced I/M performance standard. [40
population. CFR Part 51 Subpart S §51.351]

Applicability:  This criteria does not apply to New
Castle or Kent Counties since they are already classified ag) The LEIM programs will be designed and implemented

Severe. to meet or exceed a minimum performance standard, which
This criteria does not apply to Sussex is expressed as emission levels in area-wide average grams
since there are no MSAS in Sussex. per mile (gpm), achieved from highway mobile sources as a

result of the LEIM program. The performance standard was
(2) Outside of ozone transport regions, programs shall established using the following LEIM program inputs and
nominally cover at least the entire urbanized area, based orocal characteristics, such as vehicle mix and local fuel
the 1990 census. Exclusion of some urban population igontrols. The Delaware LEIM program inputs can be found
allowed as long as an equal number of non-urban residentsn Appendix 2 (b).
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(1) Network type: (c) On-board diagnostics (OBD):
Centralized testing. [Reserved]
(2) Start date:
January 1, 1995 (d) Modeling requirements:
(3) Test frequency: [Modeling requirements may be found in the document cited
Annual testing. in paragraph (b) above]
(4) Model year coverage:
Testing of 1968 and newer vehicles. Section 3 - Network type and program evaluation. [ 40 CFR
(5) Vehicle type coverage: Part 51 Subpart S 51.353 ]

Light duty vehicles, and light duty trucks, rated up
to 8,500 pounds Gross Vehicle Weight Rating (GVWR).  (a) Program evaluation.

(6) Exhaust emission test type: The LEIM program includes an ongoing evaluation by the
Idle test of all covered vehicles. (As described in Department to quantify the emission reduction benefits of the
appendix B of Subpart S of 40 CFR 51. program, and to determine if the LEIM program is meeting
(7) Emission standards: the requirements of the Clean Air Act and Regulation 31.
Those specified in 40 CFR Part 85, Subpart W. (1) LEIM program evaluation reports will be prepared

Emission standards for 1981 and newer vehicles of 1.2% COhy the Department on a biennial basis, starting two years after
and 220 ppm HC for the idle test (as described in Appendix Bthe initial start date of mandatory testing as required in Section
of the EPA Rule); and 24 of this PFI. The first report will be due to EPA by July 1,
1998, and every two years thereafter.
Maximum exhaust dilution measured as no lessthan  (2) The LEIM program evaluation test data will be
6% CO plus carbon dioxide (CJoon all tested vehicles (as submitted to EPA and used by the State to calculate local
described in Appendix B of the EPA Rule). fleet emission factors, to assess the effectiveness of the
(8) Emission control device inspections: program, and to determine if the performance standard is being
Visual inspection of the positive crankcase met. The most recent version of EPA’s mobile source
ventilation valve on all 1968 through 1971 model year emission factor model, will be used to reflect the appropriate
vehicles, inclusive, and of the exhaust gas recirculation valvemission reduction effectiveness of LEIM program elements

on all 1972 and newer model year vehicles. within Section 2 of this PFI based on actual performance.
(9) Evaporative system function checks: none
(10) Stringency: Section 4 - Adequate tools and resources. [ 40 CFR Part 51

A 20% emission test failure rate among pre-1981 Subpart S §51.354 ]
model year vehicles.

(11) Waiver rate: (&) Administrative resources.
A 3% waiver rate, as a percentage of failed vehicles.The LEIM program will maintain the administrative resources
(12) Compliance rate: necessary to perform all of the LEIM program functions
A 96% compliance rate. including quality assurance, data analysis and reporting, and
(13) Evaluation date: the holding of hearings and adjudication of cases.

Enhanced I/M program areas subject to the
provisions of this paragraph shall be shown to obtain the samBased on the passage of HB 360 which was signed by the
or lower emission levels as the model program described irGovernor on November 9, 1993, on an annual schedule $2.8
this paragraph by 2000 for ozone nonattainment areas annhillion is dedicated from fines derived from the Justice of the
2001 for CO nonattainment areas, and for severe and extrenfeéeace Courts for the purpose of ongoing operation of the
ozone nonattainment areas, on each applicable milestone adEIM program. This signed legislation amends 86102 of Title
attainment deadline, thereafter. Milestones for NOx shall be29 of the Delaware Code which is found in Appendix 4 (a).
the same as for ozone. In addition, the yearly expected expenditures which Delaware

is committed to for the I/M program is detailed in Appendix

(b) The emission factors determined from the application of4 (a).
the above inputs to Mobile5a are shown in the document
submitted to EPA, in November, 1995, entitled “State of (b) Personnel.
Delaware Demonstration of Meeting the Environmental The LEIM program shall employ sufficient personnel to
Protection Agency Performance Standard for the Low-effectively carry out the duties related to the program,
Enhanced Motor Vehicle Inspection and Maintenanceincluding but not limited to administrative audits, inspector
Program”. This document has been provided in Appendix 2audits, data analysis, LEIM program oversight, LEIM program
(b). evaluation, public education and assistance, and enforcement
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against motorists who are out of compliance with LEIM addressed by opening only enough lanes to provide a
program regulations and requirements. The category ofonvenient wait of no more than a monthly average of 20
personnel, the numbers of each category, the duties anghinutes.

responsibilities of each category and the location of each

category within the structure of Delaware government isSection 6 - Vehicle coverage. [ 40 CFR Part 51 Subpart S
shown in Appendix 4 (b). When required, enforcement actions§51.356 |

taken involving Division and Department personnel shall be

conducted in accordance with the Agreement between th&he legal authority for this section is contained in 7 Del. C.
State of Delaware Department of Public Safety Motor Vehicle86707, as included in Appendix 11 (b).

Division and Council 81 of the American Federation of State,

County and Municipal Employees and the State of DelawareThe requirements of this section and the corresponding section

Merit Rules. in Regulation 31, shall apply to all of the subject vehicles
registered in Delaware as described in the PFI. For the start
(c) Equipment. up of the program on January 1, 1996, this number is an

The LEIM program shall possess equipment necessary ttistorical growth data projection of 478,000 vehicles.
achieve the objectives of the program and meet LEIM progranDelaware has confidence in this estimation based on a lengthy
requirements, including but not limited to a steady supply ofrecord of 3 percent per annum growth in the vehicle
vehicles for covert auditing, test equipment and facilities for population.
LEIM program evaluation, and computers capable of data
processing, analysis, and reporting. Vehicles used for cover$ection 7 -Test procedures and standards. [ 40 CFR Part 51
auditing will be derived from the State owned fleet of vehicles.Subpart S §51.357 ]
[ Requirements may be found in Section 7 of Regulation No.
Section 5 - Test frequency and convenience. [ 40 CFR Par3l ]
51 Subpart S 851.355 ]
(a) Test procedure requirements
(&) The biennial LEIM program test frequency is consistent (1) On-board diagnostic checks.
with Delaware Code requirements of 7 Del.Chapter 21 882109  [Reserved].
and 2110 and found in Appendix 5(a). The test frequency
shall be automatically integrated with the enforcement proces¢b) Test standards
since the date of registration renewal is the same date as that
of the emission testing requirement. Vehicles are assigne&ection 8 -Test equipment. [ 40 CFR Part 51 Subpart S
inspection cycles in Delaware. The inspection cycle normally§51.358 ]
remains with the vehicle when sold or transferred within the
State. New vehicles, or used vehicles newly tagged ina) Performance features of computerized test systems.
Delaware, enter the “cycle” on the date of registration, and
remain on that cycle until removed from service or transferredTest equipment specifications are attached as Appendix 8-
to another state. (a). Each test lane will be equipped with the following
equipment for the idle test, at a minimum: a tailpipe probe, a
(b) In LEIM programs, test systems are to be designed irflexible sample line, a water removal system, particulate trap,
such a way as to provide convenient service to motoristsample pump, flow control components, analyzers for HC,
required to get their vehicles tested. The location of official CO and CQ and Q displays for exhaust concentrations of
inspection stations are located in Wilmington, New CastleHC, CO, Q and CQ. Materials that are in contact with the
and Dover and are essentially the same locations as befogases sampled shall not contaminate or change the character
the requirement for the LEIM program. These locations haveof the gases to be analyzed, including gases from alcohol
been found to be adequate and publicly accepted conveniefiteled vehicles. The probe shall be capable of being inserted
locations since 1983. to a depth of at least eight inches into the tailpipe of the vehicle
being tested, or into an extension boot if one is used. A
The network of stations are to provide test services that arpressure gauge and equipment for flowing compressed air
sufficient to insure short waiting times to get a test. Ininto the fuel tank evaporative control system will be used for
preparing the estimates for the number of lanes required, ththe pressure test. The same equipment shall be used to
State based all assumptions on the peak hours of operatiosgparately test the gas tank cap.
based on local experience. Additional relief will be realized
with the inception of the change of expiration dates to daily,Test equipment for the Idle Test shall comply with the Bureau
avoiding end of period delays. Short-term wait times will be of Automotive Repair BAR 90 TEST ANALYZER SYSTEM
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SPECIFICATIONS dated April 1996, and is incorporated here (3) The vehicle owner or driver will normally be
by reference. Public review of this document may requestegrovided with a computer-generated record of test results,
by contacting the Department at (302) 739-4791. including all of the items listed in 40 CFR part 85, subpart W

as being required on the test record. The test report will
All test equipment will be fully computerized and all processesinclude:

will be automated to the highest degree possible. All () A vehicle description, including license tag
computerized equipment will have lock-out features to preventumber, vehicle identification number, and odometer reading;
tampering by unauthorized personnel. Station managers, or (i) The date and time of test;

their supervisors will have authorization to clear lock-outs or (i) The name or identification number of the

access the hardware for any purpose other than to perform a@ndividual(s) performing the tests and the location of the test

emissions test: and will be required to enter an access codsation and lane;

that identifies them personally in order to do so. The date (iv) The type of tests performed, including emission

and reason for all lock-outs, as well as the date, and by whortests, visual checks for the presence of emission control

lock-outs are cleared will be kept in a data file. components including catalytic converter, and functional,
evaporative system checks including a gas cap test;

The test process is completely computerized. The process (v) The applicable test standards;

begins with data entry, which will involve entering the license (vi) The test results, including exhaust concentrations

plate number or the VIN. The Motor Vehicle Technician and pass/fail results for each mode measured, pass/fail results

will obtain the VIN digits from the vehicle itself and will check for evaporative system checks, and which emission control

the tag number as well. The entry will either, call up a pre-devices inspected were passed, failed, or not applicable;

existing or, create a new vehicle file based on the registration (vii)A handout indicating the availability of warranty

data base and previous inspections of the vehicle. The Motaroverage as required in Section 207 of the Clean Air Act;

Vehicle Technician will compare the data in the file and (viii) Certification that tests were performed in

confirm that the vehicle presented matches the VIN/tagaccordance with the regulations; and

number combination in the file. The test process is completely (iX) For vehicles that fail the tailpipe emission test,

automatic, including the pass/fail decision and test proceduresome possible causes of the specific pattern of high emission

Test lanes will be linked on a real-time basis to a centralevels found during the test are given in the Vehicle Inspection

computer; test data will be recorded onto the station serveProgram Brochure distributed at the inspection lane.

and to the central data base as each test is completed, and

multiple initial testing will be prevented. Records will be (b) Functional characteristics of computerized test systems.

kept on the central data base for 10 years or the life of th@ he test system is composed of emission measurement devices

vehicle whichever is less. The central data base will be backednd other motor vehicle test equipment controlled by a

up nightly, and if the vehicle is purged, data will be recordedcomputer.

on microfiche permanently. System lockouts will be initiated (1) The test system shall automatically:

whenever the following quality control checks are failed or (i) Make a pass/fail decision for all measurements;
not conducted on schedule: periodic calibration or leak (i) Record test data to an electronic medium;
checks, and check of the pressure monitoring devices. All (i) Conduct regular self-testing of recording
electronic calibration and system integrity checks will be accuracy;

performed automatically, i.e., without specific prompting by (iv) Perform electrical calibration and system

the Motor Vehicle Technician prior to each test, and qualityintegrity checks before each test, as applicable, forwarded
control will be under computer control to the extent possible.electronically to the inspection database where it shall be

(1) Emission test equipment shall be capable of testingretained for 10 years or the life of the vehicle whichever is
all subject vehicles and will be updated from time to time toless, and;

accommodate new technology vehicles as well as changes to (v) Initiate system lockouts for:
the LEIM program. (A) Tampering with security aspects of the test
(2) At a minimum, emission test equipment: system;
(i) Shall be automated to the highest degree (B) Failing to conduct or pass periodic
commercially available to minimize the potential for calibration or leak checks;
intentional fraud and/or human error; (C) Failing to conduct or pass the pressure
(i) Shall be secure from tampering and/or abuse; monitoring device check (if applicable);
(i) Shall be based upon written specifications; and (D) A full data recording medium or one that
(iv) Shall be capable of simultaneously sampling dual does not pass a cyclical redundancy check.
exhaust vehicles. (2) The test systems will include a real-time data link to

(v) Shall be able to determine the RPM of the vehicle.a host computer that prevents unauthorized multiple initial
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tests on the same vehicle in a test cycle and to insure tegt a form of compliance with the LEIM program requirements
record accuracy. that allows a motorist to comply without meeting the

(3) The test system will insure accurate data collectionapplicable test standards, as long as prescribed criteria are
by limiting, cross-checking, and/or confirming manual data met.

entry. (a) Issuance criteria.
(4) On-board diagnostic test equipment requirements. [Requirements may be found in Regulation 31, Section 10
[Reserved]. (@]

Section 9 - Quality control. [ 40 CFR Part 51 Subpart S(b) Compliance via diagnostic inspection.
§51.359 ] [Requirements may be found in Regulation 31, Section 10
Quality control measures will insure that emission (b)]
measurement equipment is calibrated and maintained properly,
and that inspection, calibration records, and control chartgc) Quality control of waiver issuance.
are accurately created, recorded and maintained. (Concerning (1) The Director shall provide control of waiver issuance
document maintenance see Regulation 31 Appendix 11(aqind processing by establishing a system of waivers issued by
Systems Requirement Document - Registration Denial) the Division.

(2) Vehicle owners or lessors shall be informed via a
(a) General provisions. standardized form provided by the Division, of potential

(1) The practices described in this section and inwarranty coverage, and ways to obtain warranty repairs upon
Appendix 9 (a) (1) to this PFI shall be followed, at a minimum. their failure of an emissions inspection.

(2) Preventive maintenance on all inspection equipment ~ (3) Division personnel shall insure that repair receipts
necessary to insure accurate and repeatable operation will tere authentic and cannot be revised or reused. All qualified
performed on a periodic basis. receipts shall be permanently marked so they cannot be revised

(3) Computerized analyzers shall automatically recordor reused. Department personnel or personnel contracted by
qguality control check information, lockouts, attempted the Department, on a periodic schedule shall perform visual
tampering, and any other recordable circumstances whiclinspections of all related repairs done by anyone, except for
should be monitored to insure quality control (e.g., servicewaiver repairs done by Certified Emission Repair Technicians.
calls). (4) Waivers shall be tracked, managed, and accounted

for by the Division with respect to time extensions or
(b) Requirements for evaporative system functional testexemptions in the Division’s database so that owners or lessors

equipment. cannot receive or retain a waiver improperly. Records shall
Requirements for evaporative system functional testbe maintained in secured, limited access data files and cross
equipment. checked on a quarterly basis with the main data base to ensure

waivers are being properly managed and reinspected
Equipment shall be maintained by the operator according tdiennially by the inspection program.
demonstrated good engineering practices to assure test
accuracy. Computer control of quality assurance checks an) [Requirements may be found in Regulation 31, Section
qguality control charts shall be used whenever possiblel10 (d)]
Appendix 9 (b) contains periodic maintenance procedures
which shall be performed on all emission testing equipmentSection 11 - Motorist compliance enforcement. [ 40 CFR
by the State. Part 51 Subpart S §51.361 ]
(c) Document security. Compliance shall be ensured through the denial of motor
vehicle registration which, in Delaware, can only be obtained
Measures shall be taken to ensure that compliance documentgpon provision of proof of compliance with LEIM program
and data files cannot be stolen, removed, changed or editegihd safety inspections requirements.
without being damaged or marked for detection. Additional
procedures concern document security can be found ifa) (1) A registration renewal notice shall be sent to each
Appendix 9 (c) vehicle owner in advance of the expiration of the current
registration/inspection.
(2) In Delaware, the compliance sticker (and vehicle tag)
Section 10 -Waivers and compliance via diagnostic inspectionnormally remains with any vehicle already in the program,
[ 40 CFR Part 51 Subpart S §51.360 ] regardless of ownership. Vehicles changing the compliance
sticker and vehicle tag with a change in vehicle ownership
The LEIM program allows for the issuance of a waiver, which shall be assigned a new inspection cycle and require a new
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compliance sticker prior to re-registration. Manipulation of follow effective program management practices, including
the title or registration shall therefore be ineffective in adjustments to improve operation when necessary.
attempting to avoid inspection.

(a) Quality assurance and quality control.
(b) The legal authority is contained in 7 Del. C.60, §6010(a),
7 Del. C. 67, 86702.. These provisions are found in AppendixA gquality assurance program has been implemented to insure
11 (b). In Regulation 31, Section 11 and Appendix 5(a)effective overall performance of the enforcement system.
procedures to be followed by the Division in the specific Quality control procedures are required to instruct individuals
operation of the enforcement program, as well as a penaltyn the enforcement process regarding how to properly conduct
schedule to be followed when violations occur, are includedtheir activities. Audits of the Quality Assurance and Quality
Control procedures shall be performed by Department
(c) (1) Inthe future, through the examination of data, testAuditors and reported to EPA on an annual basis. The quality
records and enforcement actions the Department will be ableontrol and quality assurance program shall include:
to assess the compliance rate. In addition, the Department (1) Verification of exempt vehicle status by inspecting
will conduct on-road and parking lot surveys of vehicles with and confirming such vehicles during registration;
Delaware tags, noting the vehicle inspection sticker located (2) Facilitation of accurate critical test data and vehicle
on the tag and indicating the month and year of expirationidentifier collection through the use of automatic data capture
In these same surveys, tag numbers will be tracked and verifieglystems such as bar-code scanners or optical character readers,
with the Division’s record as to registration compliance. or through redundant data entry performed upon appearance
(2) The State commits to a sustained level of LEIM for testing by lane personnel;
program enforcement which shall ensure a compliance rate  (3) Maintenance of an audit trail to allow for the
of no less than 96% of subject vehicles. This reflects theassessment of enforcement effectiveness such that all
compliance rate used in LEIM program modeling. In the eventdocumentation can be controlled, tracked and reported to EPA
that LEIM program evaluation reveals that this complianceby the Department on an annual basis with program
rate is not being continuously met, the following contingency evaluations;
measures shall be implemented by the Department: (4) Establishment of written procedures for personnel
(i) additional on-road testing and additional parking directly engaged in LEIM program enforcement activities,
lot surveillance contained in Appendix 12 (a)(4);
(ii) contact fleet and federal fleet managerstoensure  (5) Establishment of written procedures for Division
full compliance personnel engaged in LEIM program document handling and
(3) Should these measures not be sufficient to bring therocessing, such as registration clerks or personnel involved
State’s compliance rate to the needed level, a final measurim sticker dispensing and waiver processing, as well as written
shall be implemented. The Division shall generate a list ofprocedures for the auditing of their performance, contained
all vehicles known to be operating in the State under legain Appendix 12- (a)(5);
tags. This list shall be compared to a list of all vehicles in (6) A determination of enforcement program
compliance with the LEIM program. Any outstanding effectiveness through annual audits of test records and LEIM
vehicles shall be investigated by the Department and broughtrogram compliance documentation, with the procedures
into compliance subject to current laws and regulations.  described in Appendix 12- (a)(6). Results shall be provided
to EPA with annual program evaluation reports;
(d) Asdescribed in Section 6 (c) of Regulation No. 31, certain ~ (7) Enforcement procedures in accordance with the
vehicles shall be exempt from the inspection requirements oAgreement Between State of Delaware Department of Public
the LEIM program. Detailed in Appendix 11 (c)(1), is a 1993 Safety Motor Vehicle Division and Council 81 of the
estimation of the percentage of the fleet by vehicle type, andAmerican Federation of State, County and Municipal
the percentage of the subject fleet that vehicle type representEmployees and the State of Delaware Merit Rules for
The exempt status of these vehicles shall be confirmed througimmediate disciplining, retraining, or removing enforcement
the registration inspection requirements and through othepersonnel who deviate from established requirements;
established enforcement mechanisms. If a violation is found,
the exempt status of any individual vehicle may be revoked[Additional requirements may by found in Section 12 of the

PFI]
Section 12 - Motorist compliance enforcement program
oversight. (b) Information management.
[ 40 CFR Part 51 Subpart S §51.362 ] The information data base to be used in characterizing,

evaluating, and enforcing the LEIM program shall:
The enforcement program shall be audited regularly and shall (1) Determine the subject vehicle population through
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analysis of vehicles receiving State of Delaware tags in Newviolation, including the time, date, nature of the violation,
Castle and Kent Counties; and possible effect on vehicles being inspected and the
(2) Permit EPA audits of the enforcement process; programs overall effectiveness. Preliminary results shall be
(3) Assure the accuracy of registration and otherdiscussed with the lane manager. Final results shall be
program document files and data bases through internal anttansmitted to both the Division Director and the Department
cross data base comparisons of records; Secretary who shall decide if further action is required, and
(4) Maintain and ensure the accuracy of the testinginitiate that further action;
database through periodic internal and/or third-party (2) Performance audits in addition to regularly
Departmental review; through automated or redundant dat@rogrammed audits for Motor Vehicle Technicians suspected
entry; and, through automated analysis for valid alpha-of violating regulations as a result of audits, data analysis, or
numeric sequences of the vehicle identification number (VIN),consumer complaints;
certificate number, or tag number. Department auditors shall  (3) Overt performance audits shall be performed once
annually review and verify analyses, and assist the Divisiorper month and shall include:

and Police agencies in enforcement actions; (i) A check for the observance of issuing
(5) Compare on a quarterly and annual basis, the testingvindshield stickers (when implemented;
database to the registration database to determine LEIM (i) A check to see that required record keeping
program effectiveness and establish compliance rates. practices are being followed;
(6) Sample the fleet as a determination of compliance (iii) A check for licenses or certificates and other
through parking lot surveys, road-side pull-overs, or otherrequired display information; and
in-use vehicle measurements. (iv) Observation and written evaluation of each

Motor Vehicle Technician’s ability to properly perform an
(c) The legal authority in Appendix 11 (b),Oel. C. inspection;
86010(a), includes the authority to develop and implement  (4) Covert performance audits shall include:
the enforcement oversight element of the LEIM program. The () Remote visual observation of Motor Vehicle
regulations also include procedures to be followed by theTechnician performance, which shall include the use of aids
Division in the specific operation of the registration denial such as binoculars or video cameras, at least once per year
system, as well as a penalty schedule to be followed whemper Motor Vehicle Technician.
violations occur. (See Regulation 31, Appendix 11 (a) Systems (ii) Site visits at least once per year per number of
Requirement Document- Registration Denial) Motor Vehicle Technicians using covert vehicles set to fail
(this requirement sets a minimum level of activity to one covert
Section 13 - Quality assurance. [40 CFR Part 51 Subpart Sispection for each Motor Vehicle Technician at each station,

§51.363 ] not a requirement that each Motor Vehicle Technician be
involved in a covert audit);
An ongoing quality assurance LEIM program has been (iii) Full documentation of all audit preparation,

implemented to discover, correct and prevent fraud, wasteexecution and performance, including verified vehicle
and abuse and to determine whether procedures are beirgpndition and preparation, which shall be sufficient for
followed, are adequate, whether equipment is measurindpuilding a legal case and establishing a performance record;
accurately, and whether other problems might exist which (iv) Covert vehicles covering the range of vehicle
would impede LEIM program performance. The quality technology groups (e.g., carbureted and fuel-injected vehicles)
assurance and quality control procedures shall be evaluatedcluded in the LEIM program, including a full range of
at least annually to assess their effectiveness and relevanceiimroduced malfunctions covering the emission test, the

achieving LEIM program goals. evaporative system tests, and emission control component
checks (as applicable);
(a) Performance audits. (v) Sufficient numbers of covert vehicles and

Performance audits shall be conducted by the Departmentsuditors to allow for frequent rotation of both to prevent

auditors on a minimum of an annual basis to determinedetection by station personnel during audits conducted once

whether Motor Vehicle Technicians are correctly performing per month; and,

all tests and other required functions. Performance audits (vi) Access to on-line inspection databases by

shall be of two types: overt and covert, and shall include: Department and Division personnel to permit the creation and
(1) Performance audits based upon written proceduresnaintenance of covert vehicle records.

and results shall be reported using either electronic or written

forms to be retained by the Division, with sufficient detail Covert vehicles to be used in this requirement shall be supplied

using violations of procedures found, to support a hearing iffrom the pool maintained by the State of Delaware for use

necessary. This shall include all evidence uncovered of @ghroughout the State by various agencies. The records of these
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vehicles shall be temporarily modified by the Division and related to emission performance;

fitted with regular tags so that they cannot be identified either (v) Emission control systems;

visually or through an electronic search of Division records (vi) Evidence gathering;

as being anything other than regular vehicles used by an (vii) State administrative procedures laws;
individual for normal transportation. Should re-use of any (viii) Quality assurance practices; and
vehicle be necessary in conducting audits, the Division’s (ix) Covert audit procedures.

System Administrator or designee only, shall reset the test (2) Auditors shall themselves be audited by their
records to avoid detection of the vehicle by lane personnel.supervisor, at least once per annum.
(3) The training and knowledge requirements in
(b) Record audits. paragraph (d)(1) of this section may be waived for temporary
Station and Motor Vehicle Technician records shall beauditors engaged solely for the purpose of conducting covert
reviewed or screened at least monthly by the Department, teehicle runs.
assess station performance and identify problems that may
indicate potential fraud or incompetence. Such review shalSection 14 - Enforcement against operators and motor vehicle
include: technicians.
(1) Software-based, computerized analysis which can bg 40 CFR Part 51 Subpart S 851.364 ]
initiated by Division personnel to examine station records and
identify statistical inconsistencies, unusual patterns, and otheEnforcement against operators or motor vehicle technicians
discrepancies; shall include swift, sure, effective, and consistent penalties
(2) Visits to inspection stations by Department auditors, for violation of LEIM program requirements in accordance
to review records not already covered in the electronic analysisvith the Agreement between the State of Delaware
(if any); and Department of Public Safety Motor Vehicle Division and
(3) Comprehensive accounting for the windshield Council 81 of the American Federation of State, County and
stickers (when implemented) used to demonstrate compliancMunicipal Employees and the State of Delaware Merit Rules..
with the LEIM program.
(a) Imposition of penalties.
(c) Equipment audits. [ Requirements may be found in Section 14 of Regulation
No. 31]
During overt site visits, auditors shall conduct quality control
evaluations of the required test equipment, including (whergb) Legal authority.
applicable): [ Requirements may be found in Section 14 of Regulation
(1) A gas audit using gases of known concentrations atNo. 31 ]
least as accurate as those required for regular equipment
quality control and comparing these concentrations to actualc) Recordkeeping. The Department shall maintain records
readings; of all warnings, civil fines, suspensions, revocations, and
(2) A check for tampering, worn instrumentation, violations and shall compile statistics on violations and
blocked filters, and other conditions that would impede penalties on an annual basis. These records shall be provided
accurate sampling; to the Division Director and to the EPA on an annual basis
(3) A leak check; beginning July 1, 1998.
(4) A check to determine that station gas bottles used
for calibration purposes are properly labeled and within theSection 15 - Data collection. [ 40 CFR Part 51 Subpart S
required tolerances; 851.365 |
(5) A check of the system’s ability to accurately detect
background pollutant concentrations; Accurate data collection is essential to the management,
(6) A check of the pressure monitoring devices used toevaluation, and enforcement of an LEIM program. The
perform the evaporative canister pressure test; and Director shall gather test data on individual vehicles, as well
as quality control data on test equipment.
(d) Auditor training and proficiency.
(1) Auditors are required to be formally trained and (a) Test data.
knowledgeable in:

(i) The use of analyzers; The goal of gathering test data is to unambiguously link
(i) LEIM program rules and regulations; specific test results to a specific vehicle, LEIM program
(iii) The basics of air pollution control; registrant, test site, and Motor Vehicle Technician, and to

(iv) Basic principles of motor vehicle engine repair, determine whether or not the correct testing parameters were

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 11, FRIDAY, MAY 1, 1998




PROPOSED REGULATIONS 1719

observed for the specific vehicle in question. In turn, thesg18) Results of the evaporative system pressure test expressed

data can be used to distinguish complying and non-complyingas a pass or fail; and

vehicles as a result of analyzing the data collected and

comparing it to the registration database, to screen inspectio(b) Quality control data. At a minimum, the program shall

stations and Motor Vehicle Technicians for investigation asgather and report the results of the quality control checks

to possible irregularities, and to help establish the overallrequired under Section 9 of this PFI, identifying each check

effectiveness of the LEIM program. At a minimum, the LEIM by station number, system number, date, and start time. The

program shall collect the following with respect to each testdata report shall also contain the concentration values of the

conducted: calibration gases used to perform the gas characterization
portion of the quality control checks.

(1) Test record number;
Section 16 -Data analysis and reporting. [ 40 CFR Part 51
(2) Inspection station and Motor Vehicle Technician Subpart S §51.366 ]

numbers;
Data analysis and reporting are required to allow for
(3) Test system number; monitoring and evaluation of the program by program
management and EPA, and shall provide information
(4) Date of the test; regarding the types of program activities performed and their
final outcomes, including summary statistics and effectiveness
(5) Vehicle Identification Number; evaluations of the enforcement mechanism, the quality
assurance system, the quality control program, and the testing
(6) Delaware tag number; element. Initial submission of the following annual reports

shall commence on July 1, 1996. The biennial report shall
(7) Manufacturer's Gross Vehicle Weight Rating (GVWR) commence on July 1, 1998.
for vehicles above 8,500 pounds;

(a) Test data report.
(8) Vehicle model year, make, and body style and EPA

vehicle classification; The Secretary shall submit to EPA by July of each year a
report providing basic statistics on the testing program for
(9) Odometer reading; January through December of the previous year, including:

(1) The number of vehicles tested by model year and
(10) Category of test performed (i.e., initial test, first retest, vehicle type;

or subsequent retest); (2) By model year and vehicle type, the number and
percentage of vehicles:
(11) Fuel type of the vehicle (i.e., gas, diesel, or other fuel); () Failing the emissions test initially;
(ii)y Failing each emission control component check
(12) Emission test sequence(s) used; initially;

(iii) Failing the evaporative system integrity check
(13)Hydrocarbon emission scores and standards for eacimitially;

applicable test mode; (iv) Failing the first retest for tailpipe emissions;

(v) Passing the first retest for tailpipe emissions;
(14) Carbon monoxide emission scores and standards for each (vi) Initially failed vehicles passing the second or
applicable test mode; subsequent retest for tailpipe emissions;

(vii)Initially failed vehicles passing each emission
(15)Carbon dioxide emission scores (CO+L&nd standards  control component check on the first or subsequent retest by
for each applicable test mode; component;

(viii) Initially failed vehicles passing the
(16)Nitrogen oxides emission scores, if available, and evaporative system integrity check on the first or subsequent
standards for each applicable test mode; retest;

(ix) Initially failed vehicles receiving a waiver; and
(17)Results (Pass/Fail/Not Applicable) of the applicable visual (x) Vehicles with no known final outcome
inspections for the gas cap, catalytic converter, evaporativéregardless of reason);
system, and any other visual inspection for which emission  (3) The initial test volume by model year and test station;
reduction credit is claimed; (4) The initial test failure rate by model year and test
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station; and

(7) The total number of covert vehicles available for

(5) The average increase or decrease in tailpipe emissionndercover audits over the year; and

levels for HC, CO, and NQ(if applicable) after repairs by

(8) The number of covert auditors available for

model year and vehicle type for vehicles receiving an emissioundercover audits.

test.

(b) Quality assurance report.

(c) Quality control report.

The Secretary shall submit to EPA by July of each year a

The Secretary shall submit to EPA by July of each year aeport providing basic statistics on the quality control program
report providing basic statistics on the quality assuranceor January through December of the previous year, including:

program for January through December of the previous year,

including:

(1) The number of inspection stations and lanes

operating throughout the year; and

(1) The number of emission testing sites and lanes in
use in the LEIM program;

(2) The number of equipment audits by station and lane;
(3) The number and percentage of stations that have

(2) The number of inspection stations and lanesfailed equipment audits; and

operating throughout the year:

(i) Receiving overt performance audits in the year;

(i) Not receiving overt performance audits in the
year;

(iii) Receiving covert performance audits in the year;

(iv) Not receiving covert performance audits in the
year.

(3) The number of covert audits:

(i) Conducted with the vehicle set to fail the
emission test;

(i) Conducted with the vehicle set to fail the
component check;

(i) Conducted with the vehicle set to fail the
evaporative system check;

(iv) Conducted with the vehicle set to fail any
combination of two or more of the above checks;

(v) Resulting in a false pass for emissions;

(vi) Resulting in a false pass for component checks;

(4) Number and percentage of stations and lanes shut
down as a result of equipment audits.

(d) Enforcement report.

(1) The Secretary shall, at a minimum, submit to EPA
by July of each year a report providing basic statistics on the
enforcement program for January through December of the
previous year, including:

(i) An estimate of the number of vehicles subject
to the inspection program, including the results of an analysis
of the registration data base;

(i) The percentage of motorist compliance based
upon a comparison of the number of valid final tests with the
number of subject vehicles;

(iii) The number of compliance surveys conducted,
number of vehicles surveyed in each, and the compliance rates
found.

(2) The Secretary shall provide the following additional

(vii)Resulting in a false pass for the evaporative information obtained from the Director:

system check; and
(viii) Resulting in a false pass for any
combination of two or more of the above checks;
(4) The number of Motor Vehicle Technicians and

(i) A report of the LEIM program’s efforts and
actions to prevent motorists from falsely registering vehicles
out of the LEIM program area or falsely changing fuel type
on the vehicle registration, and the results of special studies

stations, in accordance with the Agreement between State db investigate the frequency of such activity; and

Delaware Department of Public Safety Motor Vehicle

(i) The number of registration file audits, number

Division and Council 81 of the American Federation of State, of registrations reviewed, and compliance rates found in such
County and Municipal Employees and the State of Delawareaudits.

Merit Rules:

(i) That were suspended, fired, or otherwise (e) Additional reporting requirements.

prohibited from testing as a result of overt or covert audits;

(i) That were suspended, fired, or otherwise In addition to the annual reports in paragraphs (a) through (d)

prohibited from testing for other causes; and

(5) The number of Motor Vehicle Technicians certified
to conduct testing;

(6) The number of hearings:

of this section, LEIM programs shall submit to EPA by July
of every other year, beginning with July 1, 1998, biennial
reports addressing:

(1) Any changes made in LEIM program design,

(i) Held to consider adverse actions against Motor personnel levels, procedures, regulations, and legal authority,

Vehicle Technicians and stations; and

with detailed discussion and evaluation of the impact on the

(i) Resulting in adverse actions against Motor LEIM program of all such changes; and

Vehicle Technicians and stations;

(2) Any weaknesses or problems identified in the LEIM
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program within the two-year reporting period, what steps have  (2) Completion of motor vehicle technician training and
already been taken to correct those problems, the results gfassing required tests with a grade of at least 80% shall be a
those steps, and any future efforts planned. condition of certification.
(3) Motor vehicle technician certificates shall be valid

Section 17 -Motor Vehicle Technician training and for no more than 2 years, at which point refresher training
certification. and testing shall be required prior to renewal. Alternative
[ 40 CFR Part 51 Subpart S §51.367 ] approaches based on more comprehensive skill examination

and determination of motor vehicle technician competency
The Department and the Division shall jointly ensure thatmay be used.
adequate and appropriate training is available within the state.  (4) Certificates shall not be considered a legal right but
Interested agents may apply to be a state training facility. Upomather a privilege bestowed by the LEIM program conditional
evaluation of the program and a positive finding, the agentupon adherence to LEIM program requirements.
may be certified. The Department and the Division shall
monitor and evaluate the training program delivery at leastSection 18 -Public information and consumer protection.
annually to ensure that it continues to meet the requirementg40 CFR Part 51 Subpart S §51.368 ]
of the program and reflects changes occurring in the program

over time. (a) Public awareness.

(&) Training. The Department and the Division shall ensure the development
(1) Motor vehicle technician training shall impart of a plan for informing the public on an ongoing basis

knowledge of the following: throughout the life of the LEIM program of the air quality

(i) The air pollution problem, its causes and effects; problem, the requirements of federal and state law, the role
(i) The purpose, function, and goal of the inspection of motor vehicles in the air quality problem, the need for and
LEIM program; benefits of an LEIM program, how to maintain a vehicle in a
(i) State inspection regulations and procedures; low-emission condition, how to find a qualified repair
(iv) Technical details of the test procedures and thetechnician, and the requirements of the LEIM program. This

rationale for their design; information will be provided to motorists whose vehicles fail
(v) Emission control device function, configuration, the emission test in a brochure developed by the Division
and inspection; entitled “Vehicle Inspection Program Brochure@. Motorists
(vi) Test equipment operation, calibration, and shall also be offered a list of repair facilities in the area and
maintenance; information on the results of repairs performed by repair
(vii)Quality control procedures and their purpose; facilities in the area, as described in Section 20 (b)(1) of this
(viii)  Public relations; and PFI.
(ix) Safety and health issues related to the inspection
process. (b) Consumer protection.

(2) [ Requirements for monitoring and evaluating the
training program delivery can be found in the PFI, SectionThe Department shall institute procedures and mechanisms
17] to protect the public from fraud and abuse by Motor Vehicle
(3) In order to complete the training requirement, a Technicians, and others involved in the LEIM program. It
trainee shall pass with a minimum of 80% of correct responseshall include mechanisms for protecting whistle blowers and
to all questions, a written test administered by the Division.following up on complaints by the public or others involved
In addition, a hands-on test shall be administered in whichin the process. It shall include a program to assist owners in
the trainee demonstrates without assistance the ability t@btaining warranty covered repairs for eligible vehicles that
conduct a proper inspection, to properly utilize equipmentfail a test. Additional consumer protection policies by the
and to follow other procedures. Inability to properly conduct Division is included in Appendix 18-(b).
all test procedures shall constitute failure of the test. The
LEIM program shall take appropriate steps to insure theSection 19 -Improving repair effectiveness. [40 CFR Part 51
security and integrity of the testing process, and that sufficienSubpart S §51.369 |
training is provided to allow all motor vehicle technicians to

complete the training requirements. Effective repairs are the key to achieving LEIM program goals
and the state shall take steps to ensure the capability exists in
(b) Motor Vehicle Technician Certification. the repair industry to repair vehicles that fail I/M tests.
(1) All motor vehicle technicians shall be certified by
the Division in order to perform official inspections. (a) Technical assistance.
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(c) Repair technician training.
The Department shall provide the repair industry with
information and assistance related to vehicle inspectionThe Secretary shall assess the availability of adequate repair
diagnosis and repair. technician training in the emissions inspection area and, if
(1) The Department shall regularly inform repair the types of training described in paragraphs (c)(1) through
facilities of changes in the inspection LEIM program, training (4) of this section are not currently available, shall insure that
course schedules, common problems being found withtraining is made available to all interested individuals in the
particular engine families, diagnostic tips and the like. community either through private or public facilities. This
(2) The Department shall provide a telephone numbershall involve working with the College (or other training
where the public may call with questions related to the legalgencies or training companies approved by the Department
requirements of state and Federal law with regard to emissioand Division) to add curricula to existing programs or start
control device tampering, engine switching, or similar issuesnew programs The training available shall include:
Where possible, the Department will assist repair technicians (1) Diagnosis and repair of malfunctions in computer
with repair problems and answer technical questions that ariseontrolled, closed-loop vehicles;

out of the repair process. (2) The application of emission control theory and
diagnostic data to the diagnosis and repair of failures on the
(b) Performance monitoring. emission test and the evaporative system functional check;

(1) The Department shall monitor the performance of (3) Utilization of diagnostic information on systematic
individual motor vehicle repair facilities, and provide to the or repeated failures observed in the emission test and the
public at the time of initial failure, a summary of the evaporative system functional check; and
performance of Certified Emission Repair Technicians that  (4) General training on the various subsystems related
have repaired vehicles for retest. Performance monitoringo engine emission control.
shall include statistics on the number of vehicles submitted
for a retest after repair by the repair facility, the percentaggd) The College (or other training agencies or training
passing on first retest, the percentage requiring more than oneompanies approved by the Department and Division) shall
repair/retest trip before passing, and the percentage receivingrovide, jointly certified by the Department and the Division,

a waiver. After six months of program operation, the adequate training in emission repair to qualified individuals.
Department shall issue procedures to weight the averages fdthe program of study shall be consistent with the EPA Rule,
repair shops, to avoid causing a shop to carry a poor recordnd shall qualify the trainees to perform effective repairs on
from the beginning of the program that does not reflect theirvehicles failing the emission test. The course of study shall
current ability to make repairs. The LEIM program may be available on ongoing basis. The Department shall cooperate
provide motorists with alternative statistics that convey similarwith the College (or other training agencies or training
information on the relative ability of repair facilities provide companies approved by the Department) on an ongoing basis
effective and convenient repairs, in light of the age and otheto ensure the training program remains current with any
characteristics of vehicles presented for repair at each facilitychanges to the program or it's requirements.

This performance monitoring shall be achieved by requiringSection 20 -Compliance with recall notices. [ 40 CFR Part
waiver applicants to have repairs performed at repair facilitiess1 Subpart S 851.370 ]
with state certified technicians beginning on January 1, 1997
for vehicles registered in New Castle County and July 1, 1997RESERVED]
for vehicles registered in Kent County. Shops shall be
encouraged to participate because market forces dictate tHgection 21 -On-road testing. [ 40 CFR Part 51 Subpart S
majority of customers will want to seek out State Certified §51.371 ]
repair technicians due to their implied and State regulated
gualifications to perform emission repairs. By “closing the On-road testing is defined as the measurement of HC, CO,
loop”, a standard form readable by a scanner can be used and/or CQ emissions on any road or roadside in any I/M
report repair information by shop and technician directly to aarea. On-road testing is required in the emission inspection
data-base, which will readily allow compilation of the required area as defined in Regulation No. 31.
reporting statistics on performance monitoring.

(2) The Secretary shall provide feedback, including (a) General requirements.
statistical and qualitative information prior to releasing the (1) On-road testing shall be part of the emission testing
information to the public, to individual repair facilities on a system, butis to be a complement to testing otherwise required.
regular basis (at least annually) regarding their success itJsing a mobile Bar 90 unit to fulfill this requirement is one
repairing failed vehicles. Copies will be sent to the Division. alternative under consideration.
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(2) On-road testing shall evaluate the emission
performance of 0.5% of the subject fleet or 20,000 vehicles,
whichever is less, including any vehicles that may be subjecProposed chang®egulation 26 is proposed to be changed
to the follow-up inspection provisions of paragraph (a)(4) of by elimination of those requirements pertaining only to New
this section, each inspection cycle. For Delaware, that meanSastle and Kent County, with the resulting regulation after
that at least 1,125 valid inspections on vehicles are to be&ehanges pertainingnly to Sussex County. Additions are
conducted in this manner, adjusting annually for any changesinderlined and deletions are-in-strikeokibr completeness,

in subject fleet size.

new Regulation No. 31 (proposed as part of this package)

(3) Owners of vehicles that have previously beenwill entirely replace the New Castle and Kent County
through the normal periodic inspection and passed the finatequirements of current Regulations No.26 and Regulation
retest and found to be high emitters shall be notified that théNo.33, with the latter being eliminated completely.

vehicles are required to pass an out-of-cycle follow-up

inspection. Notification of the requirement to appear for testing

shall be issued by mail.

Section 22 -Implementation deadlines.
Subpart S 851.373 ]

[ 40 CFR Part 51

REGULATION NO. 26
MOTOR VEHICLE EMISSIONS INSPECTION
PROGRAM

[Requirements may be found in Regulation 31, Section 23] 01/31/90

APPENDICES TO REGULATION 31, PLAN FOR
IMPLEMENTATION

THIS DOCUMENT MAY BE REVIEWED IN THE
OFFICE OF THE AIR QUALITY MANAGEMENT
SECTION
156 SOUTH STATE STREET
DOVER, DELAWARE
302/439-4791
FROM THE HOURS OF 8 AM TO 4:30 PM

MONDAY THROUGH FRIDAY

THIS DOCUMENT WILL ALSO BE AVAILABLE FOR
REVIEW AT THE PUBLIC HEARING FOR THIS
REGULATION ON MAY 21, 1998, 6 PM
AT THE DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL
89 KINGS HIGHWAY
DOVER, DELAWARE

Motor Vehicle Emission Inspection Program
Regulation No. 26

Proposed SIP Revision

This document containzredecisional material
Do not cite or quote

Prepared by the
Delaware Department of Natural Resources and
Environmental Control
Division of Air and Waste Management
Air Quality Management

Section 1 -Applicability and General Provisions

1.1 Except as provided in Section 4 of this regulation, the
standards, requirements and procedures set forth in this
regulation are applicable to all motor vehicles titled and
registered withirBussex County-the-State-of Belawanel as
specified by the Department, including any motor vehicles
owned or operated by the federal, state and local governments
and their agencies.

02/08/95
Section 2 -Definitions
DIVISION: The Division of Motor Vehicles in the

Department of Public Safety of the State of Delaware.

WAIVER: An exemption issued to a motor vehicle that
cannot comply with the applicable emissions standard and
cannot be repaired for reasonable cost.

DEPARTMENT: The Department of Natural Resources and
Environmental Control of the State of Delaware.

EMISSIONS:  Products of combustion discharged into the
atmosphere from the tailpipe of a motor vehicle engine.

EMISSIONS INSPECTION AREA: The emissions
inspection area will constitute the entire State effective April
1, 1990.

EMISSIONS STANDARD(S): The maximum

concentration of either hydrocarbon (HC) or carbon monoxide
(C0), or both, allowed in the emissions from the tailpipe of a
motor vehicle as established by the Secretary of the
Department of Natural Resources and Environmental Control
or his designee in Technical Memorandum #2 entitled “Motor
Vehicle Inspection and Maintenance Program - Emission
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Limit Determination” dated 12/29/87. 05/09/85
Section 3 - Registration Requirement

FAILED MOTOR VEHICLE: Any motor vehicle

which does not comply with applicable emission standards3.1 Effective January 1, 1983, no motor vehicle that is subject

during the initial test or any retest. to this regulation may be granted registration in the State of
Delaware unless the motor vehicle is in compliance with the

FLEET INSPECTION STATION: Afacility approved by  applicable emissions standards, regardless of its pass/fail status

the Department to conduct emissions inspections of the motoof other tests normally performed at the official inspection

vehicles of a qualified fleet as determined by the Departmentstation.

MODEL YEAR: The year of manufacture of a vehicle as Section 4 - Exemptions
designated by the manufacturer, or the model year designation
assigned by the Division to a vehicle constructed by other.1 The following motor vehicles are exempt from the

than the original manufacturer. provisions of this regulation:
A. Allfarm vehicles not required by law to be registered
MOTOR VEHICLE: Includes every vehicle, as defined in B. All historic vehicles, kit cars or antique vehicles
21Del. Code, Section 101, which is self-propelled, exceptdisplaying antique vehicle registration plates.
farm tractors and off-highway vehicles. C. All motor vehicles with a registered G.V.W. over
8,500 pounds.
MOTOR VEHICLE OFFICER: A person who has D. All motorcycles.

completed an approved emissions inspection equipment E. All vehicles that are registered in Delaware, but are
training program and is employed by an official inspection not operated in Delaware consistent with established

station. procedures of the Division.
F. Allvehicles that obtain power by a means other than
NEW MOTOR VEHICLE: A motor vehicle of the gasoline internal combustion. (Example: diesel, electric,

current or preceding model year that has never beempropane, etc.)
previously titled or registered in this or any other jurisdiction
and whose ownership document remains as a manufacturers2 Any exemption issued to a vehicle under this Section
certificate of origin. will not have an expiration date and will expire only upon a
change in the vehicle status for which exemption was initially
OFFICIAL INSPECTION STATION: The  Motor granted.
Vehicle Safety Inspection Stations in Wilmington, New Castle,
Dover and Georgetown, Delaware, operated by the Division07/06/82
Section 5 - Enforcement
REASONABLE COST: The actual cost of parts and labor
which is necessary to cause the failed motor vehicle to compls.1 Enforcement shall be in accordance with the provisions
with applicable emissions standards or which contributesof 7 Del. C., Chapter 67.
toward compliance. It shall not include the cost of those
repairs determined by the Division to be necessary due t©8/14/96
alteration or removal of any part of the emission control systenSection 6 - Compliance, Waivers and Extensions of Time
of the motor vehicle, or due to any damage resulting from the

use of improper fuel in the failed motor vehicle. 6.1 Compliance with applicable emissions standards shall be
determined at an official inspection station or at a fleet
REGISTERED GROSS VEHICLE WEIGHT (G.V.W.): inspection station. The idle test procedure prescribed by the

The vehicle gross weight designated by the Division on theDepartment in Technical Memorandum #1 entitled “Motor
vehicle registration card which is the total weight of the vehicleVehicle Inspection and Maintenance Program - Vehicle Test
and its maximum allowable load. Procedure and Machine Calibration”, dated 6/9/82, shall be
the official test procedure. A pass/fail printout from the
VEHICLE: Means every device in, upon or by which any emission testing equipment given to the driver will serve as
person or property is or may be transported or drawn upon ¢he driver’s record of the test results.
public highway, excepting devices moved by human power  A. Any motor vehicle shall be deemed to be in
or used exclusively upon stationary rails or tracks andcompliance with Section 3.1 if the test results are equal to or
excepting off-highway vehicles. less than the emissions standards applicable to the motor
vehicle.
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B. Except as provided in Section 6.1 C, any motor SetiatNumber-ofat-Certified-EmissionsRepairTFechnicians
vehicle shall be deemed to be in noncompliance with Sectiontrder-theiremptoy.

3.1 if the test results are greater than the emissions standards +E. A minimum of $75 for pre-81 vehicles and $200 for
applicable to the motor vehicle. 1981 and later vehicles shall be spent on related repairs in

C. Any motor vehicle which fails its initial emissions order to qualify for a waiver. This minimum cost should not
test shall be deemed to be in compliance with Section 3.1 ibe construed as an amount which must be spent as a condition
not later than the registration expiration date, the motor vehiclef compliance after an initial failure. This cost relates only to
either (1) is repaired at reasonable cost and is in compliancthe minimum cost which must be incurred when determining
with applicable emissions standards as determined by athe eligibility of granting a waiver. In addition, this regulation
emissions retest at an Official Inspection Station, or (2) isdoes not prevent the vehicle owner from performing self-
granted a waiver pursuant to Section 6.2, or (3) is granted arepairs.
extension of time not to exceed one month.

D. Whenever the owner of a failed motor vehicle 6.3 The Division shall be responsible for specifying any forms
determines to the satisfaction of the Division that it cannot beor procedures to be followed in making applications pursuant
repaired at reasonable cost, the owner may be granted a waivier Section 6.2.
provided the owner makes application to the Division prior
to the registration expiration date or by such other time a$.4 Waivers issued pursuant to this regulation are valid until
may be specified by the Division. the date of current registration expiration.

6.2 Waiver issuance criteria 6.5 Quality control of waiver issuance.

A. Waivers shall be issued only after a vehicle hasfailed  A. The program shall include methods of informing
a retest performed after all qualifying repairs have beenvehicle owners or lessors of potential warranty coverage, and
completed, and a minimum of 10% improvement (reduction)ways to obtain warranty repairs.
in hydrocarbons (HC) and carbon monoxide (CO) hasresulted B. The program shall insure that repair receipts are
from those repairs. authentic and cannot be revised or reused.

B. Any available warranty coverage shall be used to C. The program shall insure that waivers are only valid
obtain needed repairs before expenditures can be countgdr one test cycle.
towards the cost limits in Section 6.2 E of this regulation.
The operator of a vehicle within the statutory age and mileag®7/06/82
coverage under section 207(b) of the Clean Air Act shallSection 7 - Inspection Facility Requirements
present a written denial of warranty coverage from the
manufacturer or authorized dealer for this provision to be7.1 Motor Vehicle Officers employed by the Division shall
waived for approved tests applicable to the vehicle. meet the requirements specified in this regulation.

C. Waivers shall not be issued to vehicles for tampering-
related repairs. The cost of tampering-related repairs shalf.2 Test equipment used by the Division shall be a type
not be applicable to the minimum expenditure in Section 6.2approved by the Department and testing procedures shall be
F of this regulation. An exemption for tampering-related conducted in accordance with the provisions of this regulation.
repairs may be issued if it can be verified that the part in
guestion or one similar to it is no longer available for sale. 7.3 No person employed by the Division to test motor vehicle

Repairs shall be appropriate to the cause of the test failureemissions shall engage in or have an interest in the operation
and a visual check shall be made to determine if repairs weref repair facilities located in this State; perform emission
actually made if, given the nature of the repair, it can berelated repairs for compensation; or recommend repair
visually confirmed. Receipts shall be submitted for review tofacilities to owners or operators of vehicles being tested.
further verify that qualifying repairs were performed.

E EffectiveJanuary 11997 repairs-on-any-1981 or07/06/82
tater-model-year-vehicleregisteredn—New-Castle—or- KentSection 8 - Certification of Motor Vehicle Officers
Cotnties—shalt-beperformed-by-a—repairtechnictanjointly
cettified-by-the-Departmentthe Departmentof-Public Safety8.1 A person may not perform the duties of a motor vehicle
ancthe DefawareTechnicaland-Community-Coltege-(or otheofficer for testing motor vehicle emissions or operating
tratntngagency—of-traiing—company—apptrovet—by theemission testing equipment to determine the compliance or
Pepartmenty—n-order—to—tuatify-fora—watver—Repairs noncompliance of a motor vehicle as required by this
petformed-by-non-technicians{e-g-ownersymay-apphytowardegulation at an official inspection station unless that person
the-waivertimitfor pre-1981-modetyearvehicles—Repair has applied for and has received certification in accordance
facilities-shattreportmonthly-to-the Departmentthe-Cettificate with the provisions of this Section.
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8.2 To become certified, a person shall successfully complet&EMISSIONS STANDARD(S): The fuel system integrity
a training course for this purpose approved by the Division.standards in Technical Memorandum #1 entitled “Motor
Vehicle Pressure Test Program Procedure, Standards and

07/06/82 Machine Calibration” dated 02/08/95, or the emission control
Section 9 - Calibration and Test Procedures and Approvedievice integrity standards in Technical Memorandum #2
Equipment entitled “Motor Vehicle Emission Control Device Inspection

Program Procedure and Standards” dated 02/08/95.
9.1 All emissions testing for the purpose of determining
compliance with emissions standards shall be performed usingAILED MOTOR VEHICLE: Any motor vehicle
equipment approved by the Department and calibration andvhich does not comply with applicable emission standards
test procedures as provided in this regulation. as prescribed in Technical Memorandums #1 or #2 to this
Regulation during the initial test or any retest.
9.2 Calibration and test procedures shall be those established
by the Department in Technical Memorandum #1 entitledFLEET INSPECTION STATION: Afacility approved by
“Motor Vehicle Inspection and Maintenance Program - the Division to conduct emissions inspections of the motor
Vehicle Test Procedure and Machine Calibration”, dated 6/9~ehicles of a qualified fleet as determined by the Division.
82.
MODEL YEAR: The year of manufacture of a vehicle as
designated by the manufacturer, or the model year designation
REGULATION NO. 33 assigned by the Division to a vehicle constructed by other
than the original manufacturer.

MOTOR VEHICLE PRESSURE TEST AND EMISSION

CONTROL DEVICE INSPECTION PROGRAM MOTOR VEHICLE: Includes every vehicle, as defined in
21 Del. Code, Section 101, which is self-propelled, except
02/08/95 farm tractors and off-highway vehicles.

Section 1 - Applicability and General Provisions

MOTOR VEHICLE OFFICER: A person who has
1.1 Except as provided in Section 4 of this regulation, thecompleted an approved emissions inspection equipment
standards, requirements and procedures set forth in thigaining program and is employed by an official inspection
regulation are applicable to all 1968 and later automobilesstation.
and station wagons and 1970 and later light duty trucks titled
and registered within the counties of New Castle and Kent, ilNEW MOTOR VEHICLE: A motor vehicle of the
the State of Delaware and as specified by the Departmenturrent or preceding model year that has never been previously
including any motor vehicles owned or operated by the federaltitled or registered in this or any other jurisdiction and whose

state and local governments and their agencies. ownership document remains as a manufacturer’s certificate
of origin.

02/08/95

Section 2 - Definitions OFFICIAL INSPECTION STATION: The  Motor

Vehicle Safety Inspection Stations in  Wilmington, New
DEPARTMENT: The Department of Natural Resources andCastle, Dover and Georgetown, Delaware, operated by the
Environmental Control of the State of Delaware. Division.

DIVISION: The Division of Motor Vehicles in the REGISTERED GROSS VEHICLE WEIGHT (G.V.W.):

Department of Public Safety of the State of Delaware. The vehicle gross weight designated by the Division on the
vehicle registration card which is the total weight of the vehicle

EMISSIONS: For the purposes of this regulation, and its maximum allowable load.

emissions are uncombusted fuel from the fuel storage and

delivery system of motor vehicles. VEHICLE: Means every device in, upon or by which any
person or property is or may be transported or drawn upon a
EMISSIONS INSPECTION AREA: For the public highway, excepting devices moved by human power

purposes of this regulation, the emissions inspection area wilbr used exclusively upon stationary rails or tracks and
constitute the counties of New and Kent, effective January 1excepting off-highway vehicles.
1995.
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02/08/95 compliance with Section 3.1 if the test results indicate adequate

Section 3 - Registration Requirement fuel storage and delivery system integrity as a result of the
test being performed.

3.1 Effective January 1, 1995, no motor vehicle that is subject 2. Except as provided in Section 6.2, any motor

to this regulation may be granted registration in the State of/ehicle shall be deemed to be in noncompliance with Section
Delaware unless the motor vehicle is in compliance with the3.1 if the test results do not indicate adequate fuel storage and
applicable emissions standards as prescribed in Technicalelivery system integrity as a result of the test being performed.
Memorandums #1 and #2 to this Regulation regardless of its  B. The Emission Control Device Inspection procedure
pass/fail status of other tests normally performed at the officiafor vehicles registered in the Emissions Inspection Area

inspection station. prescribed by the Department in Technical Memorandum #2
to this regulation entitled “Motor Vehicle Emission Control

02/08/95 Device Inspection Program Procedure and Standards”, dated

Section 4 - Exemptions 02/08/95, shall be the official test procedure. A pass/fail

indication on the inspection card given to the driver will serve
4.1 The following motor vehicles are exempt from the as the driver's record of the test results.
provisions of this regulation: 1. Any motor vehicle shall be deemed to be in
A. Allfarm vehicles not required by law to be registered. compliance with Section 3.1 if the test results indicate that no
B. All historic vehicles, kit cars or antique vehicles removal or tampering is indicated on the appropriate emission

displaying antique vehicle registration plates. controls as a result of the test being performed.
C. All motor vehicles with a registered G.V.W. over 2. Except as provided in Section 6.2, any motor
8,500 pounds. vehicle shall be deemed to be in noncompliance with Section
D. All motorcycles. 3.1 if the test results indicate that removal or tampering is

E. All vehicles that are registered in Delaware, but areindicated on the appropriate emission controls as a result of
not operated in Delaware consistent with establishedthe test being performed.
procedures of the Division. 6.2 Any motor vehicle which fails its initial pressure test or
F. Allvehicles that obtain power by a means other thanemission control device inspection shall be deemed to be in
gasoline internal combustion. (Example: diesel, electric,compliance with Section 3.1 if not later than the registration
propane, etc.) expiration date, the motor vehicle either (1) is repaired and is
in compliance with applicable emissions standards as
4.2 Any exemption issued to a vehicle under this Sectiondetermined by an emissions retest at an Official Inspection
will not have an expiration date and will expire only upon a Station, or (2) is granted an extension of time not to exceed
change in the vehicle status for which exemption was initiallyone month.
granted.
02/08/95
02/08/95 Section 7 - Inspection Facility Requirements
Section 5 - Enforcement
5.1 Enforcement shall be in accordance with the provisions7.1 Motor Vehicle Officers employed by the Division shall

of 7Del. C., Chapter 67. meet the requirements specified in this regulation.
02/08/95 7.2 Test equipment used by the Division shall be a type
Section 6 - Compliance approved by the Department and testing procedures shall be

conducted in accordance with the provisions of this regulation.
6.1 Compliance with applicable emissions standards shall be
determined at an official inspection station or at a fleet7.3 No person employed by the Division to test motor
inspection station. vehicles shall engage in or have an interest in the operation of
A. The Pressure Test procedure for vehicles registeredepair facilities located in this State; perform emission related
in the Emissions Inspection Area prescribed by the Departmentepairs for compensation; or recommend repair facilities to
in Technical Memorandum #1 to this regulation entitled owners or operators of vehicles being tested.
“Motor Vehicle Pressure Test Program Procedure, Standards
and Machine Calibration”, dated 02/08/95, shall be the official02/08/95
test procedure. A pass/fail indication on the inspection cardSection 8 - Certification of Motor Vehicle Officers
given to the driver will serve as the driver’s record of the test
results. 8.1 A person may not perform the duties of a motor vehicle
1. Any motor vehicle shall be deemed to be in officer or operate emission testing equipment to determine
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the compliance or noncompliance of a motor vehicle as 3. Pressurize the gas tank to 28 inches of water, then
required by this regulation at an official inspection station shut off the flow and allow the pressure to stabilize;

unless that person has applied for and has received certification 4. Monitor the system pressure decay for two (2)
in accordance with the provisions of this Section. minutes; and

8.2 To become certified, a person shall successfully complete 5. Remove the clamp and monitor for a drop in
a training course for this purpose approved by the Division. pressure.

02/08/95 C. Pass/Fail Criteria

Section 9 - Calibration, Test Procedures, Standards and Vehicles fail the evaporative system pressure test if the

Approved Equipment system cannot maintain a pressure above eight inches of water
for two minutes after being pressurized (or after some lesser

9.1 Pressure Test Inspection time if a demonstrated equivalency is accepted by the

A. All pressure testing for the purpose of determining Department). Additionally, vehicles fail the evaporative test
compliance with emissions standards as prescribed irf the canister is missing or obviously damaged, if hoses are
Technical Memorandum #1 to this Regulation, dated 02/08/missing or obviously disconnected, or if the gas cap is missing.
95, shall be performed using equipment approved by the
Department and calibration and test procedures as provideD. Calibrations, Adjustments and Quality Control
in this regulation. 1. Evaporative System Integrity Test Equipment

B. Calibration, test procedures and standards for (&) On a weekly basis pressure measurement
Pressure Testing shall be those established by the Departmetiévices shall be checked against a reference device with
in Technical Memorandum #1 to this regulation, dated 02/8/performance specifications equal to or better than those

95. specified for the measurement device. Deviations exceeding
the performance specifications shall be corrected. Flow

9.2 Emission Control Device Inspection measurement devices, if any, shall be checked.
A. All emission control device inspections, for the (b) Systems that monitor evaporative system leaks

purpose of determining compliance with emissions standardshall be checked for integrity on a daily basis by sealing and
as prescribed in Technical Memorandum #2 to this Regulationpressurizing.
dated 02/08/95, shall be performed using equipment approved 2. Pass/fail determinations will be recorded
by the Department and calibration and test procedures aslectronically for test compliance along with all other test data
provided in this regulation. and incorporated in the Motor Vehicle database.

B. Test procedures and standards for emission control
device inspection shall be those established by the Departmertotor Vehicle Pressure Test and Emission Control Device
in Technical Memorandum #2 to this regulation, dated 02/ Inspection Program
08/95. Technical Memorandum #2 02/08/95

Emission Control Device Inspection

Motor Vehicle Pressure Test and Emission Control Device

Inspection Program A. Purpose
Technical Memorandum #1 02/08/95 Visual emission control device checks will be performed
Pressure Test by the inspector through direct observation or through indirect
observation using a mirror, video camera or other visual aid.
A. Purpose These inspections will include a determination as to whether

The integrity (pressure) test determines that the fueleach subject device is present and appears to be properly
vapors are not leaking into the atmosphere, but are beingonnected and appears to be the correct type for the certified
correctly routed to the carbon canister where they are storedehicle configuration.
until being recycled into the engine.

B. The test procedures used to perform the inspections
B. Test Procedures includes the following:

The test procedures using nitrogen or “clean air’ as tracer 1. Verify the existence of the fuel inlet restrictor and
gas are as follows: the gas cap;

1. Remove the gas cap and connect the appropriatefiller 2. Verify that the fuel inlet restrictor is in place and
adapter; undamaged, and

2. Locate the carbon canister; and clamp the hose from 3. Check for the presence of a catalytic converter(s).
the canister to the gas tank as close to the canister as possible.

Make sure the hose does not crack during clamping. C. Pass/Fail Determinations
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Vehicles will fail the visual inspection of emission control C. IMPACT CRITERIA
devices if such devices are part of the original certified
configuration and are found to be missing modified, 1. Will the amendments help improve student
disconnected, or improperly connected. Aftermarket partsachievement as measured against state achievement standards?
as well as original equipment manufactured parts, may be  This amended regulation is designed to more clearly and
considered correct if they are proper for the certified vehiclecompletely define the elements necessary for cooperative
configuration. Where EPA aftermarket approval or self- education programs to be eligible for Vocational-Technical
certification program exists for a particular class of subjectEducation funding units.
parts, vehicles will fail visual equipment inspections if the
part is neither original equipment nor from an approved or 2. Will the amendments help ensure that all students

self-certified aftermarket manufacturer. receive an equitable education?
This regulation will help ensure that all cooperative
D. Calibrations, Adjustments and Quality Control education programs meet the same standards.
1. Data must be recorded for each vehicle tested in
electronic format. This data must positively identify that all 3.  Willthe amendments help to ensure that all students’

three tests of the vehicle’'s emission control system were testeldealth and safety are adequately protected?
and the results for each three tests separately recorded for This amended regulation helps to ensure that students in

that vehicle. cooperative education programs are well supervised at their
2 All pass/fail determinations will be recorded job site.

electronically for test compliance along with all other test data
and incorporated in the Motor Vehicle database. 4. Willthe amendments help to ensure that all students’
legal rights are respected?

This amended regulation will help to ensure that students’
legal rights are protected through requiring signed work

DEPARTMENT OF EDUCATION agreements.
Statutory Authority: 14 Delaware Code,

5. Will the amendments preserve the necessary

Section 122(d) (1Del.C. 122(d)) authority and flexibility of decision makers at the local board
and school level?
EDUCATIONAL IMPACT ANALYSIS PURSUANT The amended regulation will preserve the necessary
TO 14DEL. C., SECTION 122(d) authority and flexibility of decision making at the local board

and school level.
COOPERATIVE EDUCATION PROGRAMS

6. Will the amendments place unnecessary reporting
A. TYPE OF REGULATORY ACTION REQUESTED or administrative requirements or mandates upon decision
makers at the local board and school levels?
Amendment to Existing Regulation The amended regulation may increase the reporting and
administrative requirements if the existing regulation was not
B. SYNOPSIS OF SUBJECT MATTER OF being followed as intended but the program is elective and is
REGULATION not required by the state.

The Secretary seeks the consent of the State Board of 7. Will decision making authority and accountability
Education to amend the regulations entitled Cooperativefor addressing the subject to be regulated be placed in the
Education, page E-5, Section V.D.2. a and b., and Credit fosame entity?

Vocational-Technical Courses, pages E-6 and E-7, Section  The amended regulation will maintain decision making

V.E. Both of these existing regulations address the same topi@uthority and accountability in the same entity.

Cooperative Education Programs. The amended regulation

combines the regulatory elements of both sections and adds 8. Will the amendments be consistent with and not an
the word “shall” to the statements to be clear that these argnpediment to the implementation of other state educational
required elements. Because the amended regulation now takgslicies, in particular to state educational policies addressing

a stronger position on the requirements for Cooperativeachievement in the core academic subjects of mathematics,
Education Programs the amended regulation will not takescience, language arts and social studies?

effect until the 1999-2000 school year to allow the districtsto  This amended regulation will not be an impediment to
make the necessary adjustments. the implementation of other state educational policies.
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9. Is there a less burdensome method for addreSS|n@aH—ef—Hﬁe—h+g++sehee+—PfegFam—ef—5wd1es—as—pﬂﬁ—of the

the purpose of the amendments? every
The amended regulation is necessary because it prOV|d&udeﬁ{—AHﬂfeeaﬁeﬁa}-feehﬁ+eal—edueaﬂeﬁ—eetrrses— have

the local districts with the requirements that must be met inestablished-standards—of-expectation—orperformance and
order to secure funding for the programs. convey—credit-to—students—basedupon—eitherapptropriate

of compliance with the amendments? partofthe-vocational-technicaleducationprogram-—course of
The amended regulation does not add any additional coststudy;—+eference—shoutdbe-made—to—guidetines—establishing

that will not be met through vocational-technical educationthe-basisfereatningtnitsoferedit—Fwo-hours-ofco-operative

funding units. work-experience-are-ettivatent-to-ene-hour-ofinstraetional

FROM THE HANDBOOK FOR K-12 EDUCATION experience—a—student-must-be—enroted—in—afut-time
V.D.2. CO- OPERATIVE EDUCATION emptloyet—n—a—work-assignmentdirectiyretated—to the

program: AS AMENDED

ecetpationalcompetencies—specifiedby-the—teacher- COOPERATIVE EDUCATION

{b) Fhestudent-mustbe—enrolled—n—a-high 1. Cooperative Education provides senior Vocational-

sehootor-a-vocationat-technicat-sehool; Technical students with coordinated on-the-job training not
fe) Fhe-studentmustbe-actively-enroltecHin an ordinarily available in the classroom. During the student’s
approvet-vocational-technicat-eduecationprogram,; senior year, employers may provide this on-the-job training

e Fheco-operative—work-experienee—must in occupations directly related to the vocational-technical
directlyrelate-to-the-student's-vocational-technteal-edueationeducation program in which the student is enrolled. For the
program—eand-be—supervised-through—en-site—visits by arpurpose of granting credit during the school year two hours
assighed-vocationat-teacher-coordinator; of cooperative work experience shall equal one hour of

{e) The-sehootmusthave-atrairing-agreementinstructional time. In a summer cooperative education work

on-file-and-sighed-by-a-parentorguardian,the-employer, thexperience program one half unit of credit shall be granted
student-andthe-teacher-and and shall be counted toward the units of credit necessary for

(-f} ﬂﬁe—seheei—mus-t—have—eﬁ—f-r}e—a—S{-afe—Work graduation.

begins-by-the-student'sparent-orguarciar,—emptoyer and 2. In order to qualify for Vocational-Technical

issuinrg-sehoot-officer. Education funding units beginning with the 1999-2000 school
() Altstate—and-federalHHaborand-Office of year:
CivitRights(OERHaws-mustbe-enforced. a. A vocational-technical education teacher shall

be provided with a full class period, each day, for every thirty
E cEREBITFFORVOCATHONAL-TFECHNICAL (30) students enrolled in the program in order to make

€OURSES guarterly visits to the student’s place of employment to ensure
Voeational-Technical-eduecation-has-become-a-vatuablecoordination between the classroom and the on-the-job
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experience. funding.
b. Students shall possess minimum occupational
competencies specified by the vocational-technical teacher 2. Will the regulation help ensure that all students
coordinator before being placed in cooperative employmentreceive an equitable education?
c. Students shall be in their senior year. This regulation will help insure that all diversified
d. The cooperative work experience shall relate education programs meet the same standards.
directly to the student’s current or completed vocational-
technical education program and be supervised through on 3. Will the regulation help to ensure that all students’
site visits by an assigned vocational-technical teachemhealth and safety are adequately protected?
coordinator. This regulation helps to ensure that students in
e. The school shall have on file, for each student: diversified occupations programs are well supervised at their
(1) atraining agreement signed by a parent or job site.
guardian, the employer, the student and a representative of
the district. 4. Will the regulation help to ensure that all students’
(2) a State Work Permit for Minors (ages 14- legal rights are respected?

17) signed by the parent or guardian, the employer, and the This regulation will help to ensure that students’ legal

issuing school officer before employment begins. rights are protected through requiring signed work agreements.

5. Will the regulation preserve the necessary authority
and flexibility of decision makers at the local board and school

EDUCATIONAL IMPACT ANALYSIS PURSUANT level?
TO 14DEL. C., SECTION 122(d) This regulation will preserve the necessary authority
and flexibility of decision making at the local board and school
DIVERSIFIED OCCUPATIONS PROGRAMS level.
A. TYPE OF REGULATORY ACTION REQUESTED 6. Will the regulation place unnecessary reporting or
administrative requirements or mandates upon decision
New Regulation makers at the local board and school levels?

This regulation does require some additional
B. SYNOPSIS OF SUBJECT MATTER OF reportingand administration but itis an elective program and
REGULATION not required by the state.

The Secretary seeks the consent of the State Board of 7. Will decision making authority and accountability
Education to adopt regulations for Diversified Occupationsfor addressing the subject to be regulated be placed in the
Programs. Diversified Occupations Programs have been isame entity?
existence for many years and have been eligible for State This regulation will maintain decision making
Vocational-Technical Education funding units but the authority and accountability in the same entity.
programs have never had any specific regulations. The
program is similar to the Cooperative Education Programand 8. Will the regulation be consistent with and not an
the regulations have been developed to reflect the similarityimpediment to the implementation of other state educational
The major differences in the regulations are the type of workpolicies, in particular to state educational policies addressing
experience required and the years when students caachievement in the core academic subjects of mathematics,
participate. Because the regulations now take a strongescience, language arts and social studies?
position than is evident in actual practice, the regulation will This regulation will not be an impediment to the
not take effect until the 1999-2000 school year to allow theimplementation of other state educational policies.
districts to make the necessary adjustments.
9. Is there a less burdensome method for addressing
C. IMPACT CRITERIA the purpose of the regulation?
The regulation is necessary because it provides the
1. Will the regulation help improve student local districts with the requirements that must be metin order
achievement as measured against state achievement standartts®ecure funding for the program.
The regulation is designed to clearly and completely
define the elements necessary for diversified education  10. What is the cost to the state and local school boards
programs to be eligible for vocational-technical educationof compliance with the regulation?
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The regulation does not add any additional costs thafThe Secretary seeks the consent of the State Board of
will not be met through vocational-technical education funding Education to amend the Regulation, Student Rights and
units. Responsibilities, page A-2, 1.B.4, in thiandbook for K-12

Education. The regulation requires the local school districts
DIVERSIFIED OCCUPATIONS PROGRAMS to establish their own policies on student rights and
responsibilities and to base the policies on the Department of
1. Diversified Occupations Programs provides studentsEducation documenGuidelines for the Development of
with coordinated on-the-job training not ordinarily available District Policies on Student Rights and Responsibilities and
in the classroom. During the student’s junior and senior yearpn the Policy for School Districts on the Possession, Use or
employers provide this on-the-job training. For the purposeDistribution of Drugs and Alcohol. The amendment changes
of granting credit during the school year, two hours of work the word “must” to “shall’, changes the title of the DOE
experience shall equal one hour of instructional time. In adocument to Technical Assistance Manual for the
summer Diversified Occupations work experience programDevelopment of District Policies on Student Rights and
one half unit of credit shall be granted and that credit shall bdResponsibilities, and adds the policy, School District
counted toward the units of credit necessary for graduation.Compliance with the Gun Free School Act to the list for school
district reference. The regulation is also amended to add that
2. In order to qualify for Vocational-Technical the school district “shall” distribute these policies to every
Education funding units beginning with the 1999-2000 schoolstudent in the school district every year.
year:

a. A vocational-technical education teacher shall C. IMPACT CRITERIA
be provided with a full class period, each day, for every thirty
(30) students enrolled in the program in order to make 1. Will the amendments help improve student
guarterly visits to the student’s place of employment to ensureachievement as measured against state achievement standards?

coordination between the classroom and the on-the-job This amended regulation addresses student rights and
experience. responsibilities, not curriculum issues.

b. Students shall possess minimum competencies
as specified by the teacher coordinator before being placedin 2. Will the amendments help ensure that all students

a diversified occupations employment situation. receive an equitable education?
c. Students shall be in their junior or senior year This amended regulation does not deal directly with

and be actively enrolled in a Diversified Occupations Programissues of an equitable education.
d. The Diversified Occupations work experience

shall be supervised through on-site visits by the teacher 3. Willthe amendments help to ensure that all students’
coordinator. health and safety are adequately protected?
e. The school shall have on file, for each student: The amended regulation does address safety as an
(1) atraining agreement signed by a parent or aspect of student rights and responsibilities.

guardian, the employer, the student and the teacher.

(2) a State Work Permit for Minors (ages 14- 4. Willthe amendments help to ensure that all students’
17) signed by the student’s parent or guardian, employer antkégal rights are respected?
issuing school officer before employment begins. This amended regulation is designed to assure that

districts have adopted policies that protect students rights.

5. Will the amendments preserve the necessary

EDUCATIONAL IMPACT ANALYSIS PURSUANT authority and flexibility of decision makers at the local board
TO 14DEL. C., SECTION 122(d) and school level?
The amended regulation maintains the policy making
STUDENT RIGHTS AND RESPONSIBILITIES on student rights and responsibilities at the local level.
A. TYPE OF REGULATORY ACTION REQUESTED 6. Will the amendments place unnecessary reporting
or administrative requirements or mandates upon decision
Amendment to Existing Regulation makers at the local board and school levels?

The amended regulation does not add any reporting
B. SYNOPSIS OF SUBJECT MATTER OF oradministrative requirements.
REGULATION
7. Will decision making authority and accountability
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for addressing the subject to be regulated be placed in thEDUCATIONAL IMPACT ANALYSIS PURSUANT

same entity? TO 14DEL. C., SECTION 122(d)
The amended regulation maintains the decision making
authority and accountability at the local district level. COMPREHENSIVE SCHOOL DISCIPLINE

IMPROVEMENT PROGRAM

8. Will the amendments be consistent with and not an
impediment to the implementation of other state educationaA. TYPE OF REGULATORY ACTION REQUESTED
policies, in particular to state educational policies addressing
achievement in the core academic subjects of mathematics, Amendment to Existing Regulation
science, language arts and social studies?

The amended regulation will not be an impedimentB. SYNOPSIS OF SUBJECT MATTER OF

to other state educational policies. REGULATION

9. Is there a less burdensome method for addressing he Secretary seeks the consent of the State Board of
the purpose of the amendments? Education to amend the regulations entitled Comprehensive
This amended regulation must be in place to protectSchool Discipline Improvement Program. These regulations
students’ rights. are found in a document entitled Comprehensive School
Discipline Improvement, Regulations Governing Alternative
10. What is the cost to the state and local school boardsnd Intervention Programs, which is located in Appendix G

of compliance with the amended regulation? of theHandbook for K-12 Education. There is also a reference
The amended regulation does not add any additionato Appendix G and to these programs inttaendbook for K-
cost. 12 Education, page A-3, I.B.5. These regulations were
developed as required by DEl. C., Chapter 16, Sections
FROM THE HANDBOOK FOR K-12 EDUCATION 1601 to 1607, Comprehensive School Discipline Improvement

Program. Th€ode defines three programs available to school
I.B.4. STUDENT RIGHTS AND RESPONSIBILITIES districts. They include Alternative Settings for Disruptive
Students, School Based Intervention Programs and Prevention

AlHeeal-schootdistrictsmustestablish-theirownpeticies Programs. The first two programs are administered and
en—studentrights—and-responsibitiies—TFhelocatdistrict’'sregulated by the Department of Education, the third is co-
potiey—shoultdbe-based-on-the-State Boarc-oefEducatioradministered by the Family Services Cabinet Council, the
Poeument-Gtidelinesforthe DevelopmentofDistrietPolicies Department of Services for Children, Youth and their Families,
of-StudentRights-ant-Responsibilities{Oetober1988) andnd the Department of Education. In reviewing the DOE
to—the—State BoardPoteyfor-School-bDistriets—on the regulations for these programs the materials presented in the
PossessionUse-or Distribution-of Drugs-and-AleohoH{Statefirst section, Alternative Settings for Disruptive Students,
Beard—ApprevedﬂtHy—l%G—Rewsedﬂanuary—l%ﬁ—See Pagmntain nine DOE regulations which need to be amended and

readopted. The other section in the DOE regulations, School
Based Intervention Programs, does not contain any DOE

AS AMENDED regulations since the materials in this section are simply a
repeat of information which is in th@ode or is technical
STUDENT RIGHTS AND RESPONSIBILITIES assistance. The Department of Education did not regulate or

provide technical assistance in this document for the third

All local school districts shall have their own policies on program, Prevention Programs, described inGbde. The
student rights and responsibilities and shall distribute thesaine regulations for the Alternative Settings For Disruptive
policies to every student in the school district at the beginningStudents Program include regulations on the following:
of every school year. The local district’s policies shall be Population to be Served, Non-referral of Students, Informing
based on the Technical Assistance Manual for thethe Legal Guardian, Age/Grade Level to be Served, Placement
Development of District Policies on Student Rights andin Alternative Programs, September"@nrollment Count,
Responsibilities and on the Department of EducationAlternative Program Setting, Alternative Program Design and
Regulations, Policy for School Districts on the PossessionStaffing.

Use or Distribution of Drugs and Alcohol, and School District
Compliance with the Gun Free School Act. C. IMPACT CRITERIA

1. Will the amendments help improve student
achievement as measured against state achievement standards?
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This amended regulation is designed to provide an 10. What is the cost to the state and local school boards
alternative setting for students that will be conducive toof compliance with the amendments?
improving their academic achievement. The amended regulation does not add any additional
costs.
2. Will the amendments help ensure that all students
receive an equitable education? This amended regulation FROM THE HANDBOOK FOR K-12 EDUCATION
helps both the student assigned to the alternative program and
the other students to have a chance at an equitable educatidtB-5: COMPREHENSHWVE-SCHOOLBISECHPHNE
MPROVEMENTPROGRAM
3.  Willthe amendments help to ensure that all students’

health and safety are adequately protected? Fitle- 4 Defaware-Code-was-amendedby-HB247-which
This regulation will help to ensure that all students’ atds—a—rew-Chapter—16,-Comprehensive-Schoot-biscipline
safety is protected by removing those students that arémprovementProgram—This—chapterprovides—for the
discipline problems from the mainstream classroom setting.establishment-of-a—statewide—comprehensive—program to
tmprove—student-disciptine—in—thepublic—etementary and
4. Will amendments help to ensure that all students’ seeondary-schoots-of-the-State—Theprogram-—shattprovide
legal rights are respected? for-the—treatment-of pupits—who—are—exhibiting—¢diseipline
This amended regulation will help to protect the legal problems-anc-forthe-establishmentofservicesto-sehoot pupils
rights of all students by providing an alternative educationalwhich-wittreduce-therate-antd-severity-ofdiseiptineproblems
setting for those students who are disruptive. irthe-future—The-program-shattoperate-tnderthe-supervision
and-direction—of-the-State Board-of Eduecation—For the
5. Will the amendments preserve the necessaryRegutations—Governing-Alternative—tntervention—and
authority and flexibility of decision makers at the local board Prevention-Programs,see-Appentdix-G,-State- Board-Approved

and school level? September;1994.
The amended regulation does not alter the authority
and flexibility of decision making at the local board and school APPENDEXG
level.
STATEBOARB-OFEBDUCATON
6. Will the amendments place unnecessary reporting and

or administrative requirements or mandates upon decision BPEPARTMENT-OFPUBHCINSTRUCHON
makers at the local board and school levels?

This amended regulation does not place any COMPREHENSIVE-SCHOOLDISCHPHNE
unnecessary reporting or administrative requirements upon HMPROVEMENT
decision makers at the local board or school level.
REGULATHONS-GOVERNING
7. Will decision making authority and accountability AEFERNATVEANTERVENHON-AND-PREVENTHON
for addressing the subject to be regulated be placed in the PROGRAMS
same entity?
The authority and accountability will remain in the STATE-OFDELAWARE
same entity.
COMPREHENSIYE-SEHOOLDISEHPHNE
8. Will the amendments be consistent with and not an MPROVEMENT
impediment to the implementation of other state educational
policies, in particular to state educational policies addressing REGULATONS-GOVERNING
achievement in the core academic subjects of mathematics, ALTFERNAHVYEANBINTERVENTON
science, language arts and social studies? PROGRAMS
The amended regulation will not be an impediment
to any other educational policies. Approvet-by-State-Board-of-Education
Atgtst1995
9. Is there a less burdensome method for addressing
the purpose of the amendments? Forfurtherinformation-orexptanation,please-contact:
TheDel. C., Chapter 16, requires the Department of Renalt-A—Meade
Education to make regulations for these programs. Education-Associate-School-Climate-and-Diseipline
Pepartmentof-Publietastruetion
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famities-as-an-integrat-program-component; INTERVENTION PROGRAMS

conflictresotutionforaltschootstaff-and-establish-programs1l. Population to be Served
in-classroom-and-behaviorab-managementfor-schools’ staff  Except as otherwise provided herein, all students who
identifiet-as-needing-improvement; are expelled by a local school district shall be placed in these
tri)—desigh—student-mentering,—conflict alternative programs unless the student is expelled for an
resolutionandforpeercounseling-programs-forat-stadentsoffense equivalent to a violation of one of the following: 11
espectaltyfor-those-who—are-identifiedas—having—ehronicDel. C., Sec. 613 (Assault in the First Degree); or 11 Del. C.,
discipline—academicorattentdaneceprobtems. Sec. 1457 (Possession of a Weapon in a Safe School and
Recreation Zone); or 11 Del. C., Sec. 802 (Arson in the Second
F—Funding—ineentive—grants—shalt-beprovided asDegree); or 11 Del. C., Sec. 803 (Arson in the First Degree);
speeifiecHn-the-budget-bitt-appropriation-and-wittbe-basedor 11 Del. C., Sec. 771 (Unlawful Sexual Penetration in the
oenenrolimenttevels-as-follows: Second Degree); or 11 Del. C., Sec. 772 (Unlawful Sexual
+ Sehools-with-essthan-500-studentsgradesK-12; Penetration in the First Degree); or 11 Del. C., Sec. 773
+ Sehools-with-500-799-students-gradesK-12; (Unlawful Sexual Intercourse in the Third Degree); or 11 Del.
+ Sehools-with-800-1,199-studentsgradesK-12; C.. Sec. 774 (Unlawful Sexual Intercourse in the Second
* Sehools-with-1;200-studentsgradesK-12. Degree):; or 11 Del. C., Sec. 775 (Unlawful Sexual Intercourse
in the First Degree); or 16 Del. C., Sec. 4753A (Trafficking
Enroltmenttevels—shal-be-determined-based-on-Septembeavlarijuana, Cocaine, lllegal Drugs or Methamphetamine).
30-countsforthe-priorschoohyear—unds-maynotbeused to
pay-salaries-or-otheremploymentecosts-above-the-state sha2e Non-referral of Students
for-teachers—and-aides—Funds—may-bedsed-forany other Inany case in which as expelled student is not referred to
purpose—for-which-Divisiont-andH-funtds—may-be—used. an alternative program, the decision of the local school district
Schools-or-schoot-districtsmay-contractfor-educational orto expel shall state with specificity the reason for non-referral
related-goods-and-services-with-these-funds. and the evidence in support thereof.

GApplication—Districts/schoolsmustimake-application 3. Informing the Legal Guardian
for—funds—using—forms—and-instructions—provided-by the Districts shall inform the legal guardian of students for
PepartmentofPublictastruetion—Altappticationsmusthave whom expulsion is being considered or who are expelled of
the-approvatofthe board-ofeducation-ofthe-schootdistrict inthe alternative education options that are then currently
which-the-applicant-sehooHslocated—in-orderto-—provideavailable to the students. These options shall include but not
districts-with-grants-in-a-timely-manner—at-apptications for be limited to alternative schools, GED programs, James H.

base-grants-mustbe-submitted-forreview by-the-State-Boar@roves High School and others.
of Educationnotaterthan-Novemberi5-of-each-year.

4. Age/Grade Level to be Served
H-Evaltation—tn-accordanece-with-the-Comprehensive Eligible students shall be primarily those who are enrolled
Sehoot-Oversight Programevalttationshatt—i)-examine than grades 6 through 12, however students in lower grades may
cost-effectiveness-and-programmaticresutts-of-the-programalso be served through these funds.
%e*amm&theﬁﬁﬁe%s—us&e%m&mg—a)—defefmrﬁe—what if
delivers. Placement in Alternative Programs
amafepﬁafe—seﬂﬂees—te—asagﬁed—s-&tdeﬁfs—&ﬂd—%—develop Each district shall establish an Alternative Placement
perfermance-measttes-to-evaldate,-on-an-on-goingbasis, tiieeam to review each case and prescribe the appropriate
effectiveness-of-the-program. placement for each student. The Placement Team, in concert
with the Alternative Program staff, shall design an Individual
Critetta-shattncludestudentdemographie-data;types ofService Plan (ISP) for each student that will include
nterventions-employed;prior-versus—subseguentbehavioradducational goals, behavioral goals, and services needed by

and—academiepatternsparent-involvement—agenciboth the student and his/her family. The ISP shall include a
nvelvementrecidivism-and-othereriteriaas-determined.  tentative re-entry/transition plan. The Alternative Placement

Team shall be composed of a representative of the Alternative

AS AMENDED Program staff; a district level coordinator who will be
designated by the superintendent; the building level principal,
COMPREHENSIVE SCHOOL DISCIPLINE assistant principal or other person as appropriate; student’s
IMPROVEMENT PROGRAMS custodial adult; guidance counselor and/or school social
REGULATIONS GOVERNING ALTERNATIVE worker; representatives from DSCYF such as Youth
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Rehabilitation Service or other worker with whom the family 9. Staffing

is involved as appropriate. Other school, alternative program,  Instructional staff shall include at least two certified

or agency personnel may be invited as needed and determinggiachers in the major academic subject areas who can provide
by the Placement Team. Students who are being placed itihe lead for academic instruction and at least two instructional/
the Alternative Program as a transition from DSCYF facilities service aides. Priority should be given to hiring staff who are
will have an ISP developed in concert with the DSCYF facility qualified to teach special education.

team, the Alternative Placement Team, and the student’s
custodial adult. If students from either a school district or
DSCYF facility are students with disabilities, appropriate
special education staff shall be included in placement EDUCATIONAL IMPACT ANALYSIS PURSUANT
considerations. The Alternative Placement Team and the IEP TO 14DEL. C., SECTION 122(d)

Team may be the same.

THE CONSTITUTION AND BYLAWS OF THE

6. September 30 Enrollment Count DELAWARE SECONDARY SCHOOL ATHLETIC

A student enrolled in an Alternative Program may be ASSOCIATION (DSSAA)
counted in the regular school enrollment count. If enrolled
the previous year in a special education program in theA. TYPE OF REGULATORY ACTION REQUESTED
reporting school, the student may continue to be reported for
the same level of special education service as was received Amendment to Existing Regulation
the previous year. If enrolled the previous year in a vocational
program in the reporting school, the student may be reporte®. SYNOPSIS OF SUBJECT MATTER OF
as enrolled in the next vocational course in the program serielREGULATION

7. Alternative Program Setting The Secretary seeks the consent of the State Board of
The Alternative Program setting shall be apart from theEducation in adopting these recommended changes and
regular school setting, however a part of a school buildingrevisions to the Constitution and Bylaws. The attached
may be used for these programs so long as the students do rqbposals are the result of an annual review of the Constitution
interact with the regular school population or use any schoobnd Bylaws of the Delaware Secondary School Athletic
facility at the same time as the regular school population. Uséssociation (DSSAA) by the DSSAA Constitution and
of other agency facilities (Boys and Girls Club, YMCA, Bylaws Committee and the DSSAA Board of Directors.
YWCA, etc.) is encouraged. Settings shall meet safetyApproximately two-thirds of the proposals are editorial
regulations for student occupancy as outlined in Delawarechanges or minor changes that received no opposition from

Code. member school representatives at the 53rd Annual
Membership Meeting. The proposed revisions were submitted
8. Alternative Program Design to the DSSAA Constitution and Bylaws Committee by either

The Alternative Program shall include an educationala member school, a conference, or the Executive Director.
program designed to maintain and improve skills at least inThey were discussed at length by the Committee on November
core academic areas such as English/language artgl, 1997, and then submitted to the DSSAA Board of Directors
mathematics, science, and social studies that will allowfor initial review at the November 20, 1997 meeting. One of
students to re-enter the regular school program with ahe proposals was rejected by the Board and the remainder
reasonable chance and expectation for success. Every effortere approved. The proposals that received initial approval
shall be made to provide courses comparable to the reguldrom the Board were forwarded to the member schools with
school setting for each student. Opportunities for academi@n invitation to either attend the 53rd Annual Membership
acceleration will also be provided. The academic programMeeting and participate in an open discussion of the proposed
should focus on applied learning activities that encouragerevisions or to submit written comments regarding the
students’ active participation in the learning process agroposed changes. The entire package of proposals was
opposed to work sheets and other “seat oriented” drillpresented to the member school representatives in attendance
exercises. Credit for work accomplished in the Alternativefor their consideration and comment. At the regularly
Program setting shall be automatically transferred to thescheduled DSSAA Board meeting following the Annual
regular school. Included in the academic core studies shoulMembership Meeting, all of the proposed changes, with the
be study skills, test taking strategies, and academic confidenoexception of five proposals, received a second affirmative
building. Counseling and other services shall be deliveredsote. One of the aforementioned five proposals was rejected
on site for students. and the other four were remanded back to the Constitution

and Bylaws Committee for further review and revision. Those
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four proposals were then forwarded to the member schooli interscholastic athletics. The DSSAA Board of Directors
for written comment and a second vote was taken at the Marchnd the Executive Director will enforce the proposed
26, 1998 DSSAA Board meeting. All four proposals were regulations equitably without regard to athletic ability, race,
approved and the twenty-seven proposed changes whichender, economic standing, or school of attendance.
received two affirmative votes from the DSSAA Board were 3. Willthe amendments help to ensure that all students’
forwarded to the Secretary for approval and for the consenhealth and safety are adequately protected?

of the State Board of Education. The Constitution and Bylaws have been written to
Changes to the bylaws which are more than word changeprotect the health and safety of student athletes and the
include: amendments especially the middle school and wrestling

weight amendment continue to support health and safety
* Arevised statement about the organization reflectingconcerns.
DOE regulations and revised organizational 4. Willthe amendments help to ensure that all students’
objectives. legal rights are respected?

e The inclusion of additional persons who are subject 'The Constitution and Bylaws address student
to the Sportsmanship rule and expanded authorityathletes legal rights and the amendments especially those

for the Executive Director to discipline violators. concerned with eligibility for sports participation help to

. . S . clarify those rights.
A clarification of eligibility for shared time students, 5. Will the amendments preserve the necessary

choice students, _student_s Who.are absent or drop O_L"authority and flexibility of decision makers at the local board
students changing their residences, students I nd school level?

Intensive Learning Centers and foreign exchange The amendments will not alter the existing authority

studel_ﬁs. ) ) ) and flexibility for decision makers at the local board and school

* Aclarification of passing work for seniors. level as provided in the Constitution and Bylaws.

* A rrevised definition of Junior High School/Middle 6. Will the amendments place unnecessary reporting
School and a revised statement on athleticor administrative requirements or mandates upon decision
participation for students in this age group. makers at the local board and school levels?

e An addition to the Wrestling Weight Control Code. The amendments will not place any unnecessary

reporting or administrative requirements upon decision makers
at the local board and school levels.

7.  Will decision making authority and accountability
for addressing the subject to be regulated be placed in the

1. Will the amendments help improve student same entity? - . . .
achievement as measured against state achievement standards? Th? decision makling authority and accountability
Proposal #19 closes a loophole in the currentWIII remain in the same entity. . .
academic eligibility requirement for twelfth-grade students . 8'_ will the arr_lendments pe consistent with and nqt an
and also holds them accountable for night school courses an|81ped|ment to the implementation of other state educational

correspondence courses taken outside of the normal SChO8|olicies, in particular to state educational policies addressing
day. The intent of the revision is to prevent a tweIfth-gradeaChievemem in the core academic subjects of mathematics,

student from avoiding the consequences of failing a semester:¢1€Nce language arts and S.OC'al SIUd'eS.? .

length course during the fall by simply repeating the course The _amendments will not be. an |mp§d.|ment to the
or taking another course that satisfies the same graduatio'r'?mlementatlon of other state educational policies. .
requirement during the spring semester. In as much as athletiﬁ 9. lIs there a less burdensgme method for addressing
participation is a powerful motivator for many students, this (N€ PUrpose of the amendments?

proposal should result in greater academic achievement b}/h' The Cdonstltgnon ar:d Bylaws must be amended in
raising the level of accountability. IS way In order to be regulatory.
10. What is the cost to the state and local school boards

Sof compliance with the amendments?
Compliance with the amendments will not add any
costs for the state and local boards.

* A change in the definition of a scrimmage.

C. IMPACT CRITERIA

2. Will the amendments help ensure that all student
receive an equitable education?
The primary responsibility for enforcing the rules
and regulations of the Delaware Secondary School Athletic
Association beIongs to the member schools. If properIyTHE PRECEDING REGULATORY CHANGES WILL BE PRESENTED AT
applied, the rules and regulations provide “a level playing THE NEXT STATE BOARD OF EDUCATION MEETING ON
field” and an equal opportunity for all interested to participate THursDAY, May 15, 1998
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CONSTITUTION AND BYLAWS PROPOSALS

NUMBER PAGE CURRENT ARTICLE ORBYLAW ADDITION, DELETION, OR REVISION

1. 10 Articlel Name A. CHANGE A. Thisorganization shall be known as the Delaware Secondary School
Athletic Association functioning as a body under the auspices of the
Delaware State Board of Education.
TO

This organization shal be known as the Delaware Secondary School
Athletic Association and shall function as the officia designee of the
Secretary of Education with the authority to implement the
Department of Education’s rules and regulations governing the
conduct of interscholagtic athletics.

To encourage athletics.......

2. 10 Article |l ObjectivesA., B., C., CHANGE
and D.

o0w>

sportsmanship.

TO

To preserve and promote the educational significance of
interscholastic athletics.

To ensure that interschol astic athletics remains compatible with the
educational mission of the member schools.

To provide for fair and equitable competition between the member
schools.

To promote sportsmanship and ethical behavior.

To establish and enforce standards of conduct for athletes, coaches,
adminigtrators, officials, and spectators.

. To protect the physical well-being of the athletes.
To promote healthy adolescent lifestyles.
3. 21 Sportsmanship Rule, Section 2. CHANGE 1. He/she makes degrading remarks about the officials during or after a
Processing Violations of the game either on the field of play, from the bench, or through any
Sportsmanship Rule B. 1. f. (1) public news media, or
and (4). TO
1. He/she makes disparaging remarks about the officials during or after
agame either on thefield of play, from the bench, or through any
public news media, or

m mo o w >

CHANGE 4 He/she makes degrading or unprofessional remarks about another
school’ s personnel.
TO
4. He/she makes disparaging or unprofessional remarks about another
school’ s personnel.
4. 22 Sportsmanship Rule Section 2. C. CHANGE a Warning - awarning may be given...repeated.

2.a TO
Reprimand - a reprimand may be given by the Executive Director or the
Sportsmanship Committee. It is officid notice that an unethical or
unsportsmanlike act has occurred is a matter of record, and that such an
occurrence must not be repeated.
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22 Sportsmanship Rule, Section2.C.2.b. CHANGE b. Probation - Probation is amore severe penalty and may be imposed
and b. (1) only by the Sportsmanship Committee on a member school or a
particular team of amember school. Probation may be expressed in
one of the following ways:

1. Conditional probation wherein amember school may engagein
itsregular season schedule, sanctioned events, and conference
and state championships provided the schoal fileswith
DSSAA aprogram indicating the measuresit shall take to
dleviate the problem which caused it to be placed on
probation, or

TO
b. Probation - Probation isamore severe penalty and may be imposed
by the Executive Director or the Sportsmanship Committee on a
member school, a particular team of amember school, a particular
coach or athlete of amember school, or an official. Probation may
be expressed in one of the following ways:
1. Conditional probation wherein the offending party may participate in
regular season contests, sanctioned events, and conference and state
championships provided he/she/school fileswith DSSAA aplan indicating
the measures that shall be taken to alleviate the problem which caused
him/her/schooal to be placed on probation, or

22 Sportsmanship Rule, Section 2. C. CHANGE C. Suspension - aschool or aparticular team suspended from DSSAA

2.c may not engage in interscholastic competition of any kind with any
other school.

TO
Suspension - amember school, a particular team of a member school, a
particular coach or athlete of amember schoal, or an official may not
participate in any DSSAA sanctioned interscholastic competition.

23 Rule 1. Eligibility, Section 2. CHANGE Section 2. Attendance and Competition Dates
Attendance and Competition Dates TO
Section 2. Enrollment and Attendance
23 Rule 1. Eligibility, Section 2. B., ADD B. A shared-time student who attends two (2) different schools during
B.1,andB. 2. the regular school day shall be eligible to participate only at his’her
home schoal.

1. A student's home school shall be the school at which he/sheis
receiving instruction in the core academic areas and at which
he/sheis satisfying the majority of his’her graduation
requirements.

A shared-time student shall not be dligible to participate at the

school at which he/sheis receiving only specialized educational

instruction, e.g. vocationa training.

23 Rule 1. Eligibility, Section 2. C. ADD A student who is participating in the Delaware School Choice Program as
authorized by House Bill 144 of the 138th General Assembly is
obligated to attend the “ choice school” for a minimum of two(2)
years unless the student’ s parent(s) or legal guardian(s) relocate to a
different school district or the student fails to meet the academic
requirements of the “ choice school”. If a student attends a“ choice
school” for less than two(2) years and subsequently transfers back to
hig’her home school, the student must receive a release from the
“choicedigtrict” in order to legally enroll at his’her home school.
Without arelease, the student would not be eligible to participatein
interscholastic athletics.(see Section 4. L.)

23 Rule 1. Eligibility, Section 2. C. CHANGE C. A student must be legdly in attendance...
1
2.
3. lawyer.
TO

C. A student must belegally in attendance at school in order to
participate in a practice, scrimmage, or contest except when excused
by proper school authorities.

1. A student whoisnot legally in attendance at school dueto illness
or injury shall not be permitted to participate in a practice,
scrimmage, or contest on that day.
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11. 23 Rule 1. Eligibility, Section 2. E. CHANGE E. If astudent dropsout of school duetoillnessor injury, isunableto
participate in athletics and misses more than haf of the scheduled
contests of a sports season, and must return to school beyond the
normal period of eigibility to complete academic requirements for
graduation, he/she may petition the DSSAA Board of Directors for
an extension of athletic eligibility. All other DSSAA digibility
requirements must be met.

TO
E. If astudent drops out of school dueto illness or injury, misses more
than half of the scheduled contests at the level of competition at which
he/she was participating, and must return to school beyond the normal
period of eligibility to complete academic requirements for graduation,
he/she may petition the DSSAA Board of Directors for an extension of
ahletic eligibility. All other DSSAA dligibility requirements must be met.

12. 23 Rule 1. Eligibility, Section 2. F. DELETE
and G.

13. 23-24 Rule 1. Eligibility, Section 3. Residence  CHANGE A. A student must beliving with his’her parent(s) or legal guardian(s) in
A. the attendance zone.....school.
TO
A. A student must be living with hig’her custodial parent(s) or legal
guardian(s) in the attendance zone of the school which he/she
attendsin order to be dligible to participate in interscholastic
ahletics at that school. In cases of joint custody, the custodial parent
shall be the parent with actual physical placement as determined by
court action.
14. 24 Rule 1. Eligibility, Section 3. A. 4. CHANGE 4. Seniorsshall be permitted...occurred.
TO
4. A student shall be permitted to complete his’her senior year at the
school he/sheis attending and remain eligible even though a change of
legal residence to the attendance zone of another school has occurred.
This provision shall refer to any change of legal residence that occurs after
the completion of the student’ s junior year.
15. 24 Rule 1. Eligibility, Section 3. CHANGE A. Assignment to Intensive Learning Center - The DSSAA Board of
Interpretation A. Directors determined...ILC.
TO
A. Assignment to Intensive Learning Center - The DSSAA Board of
Directors determined at its November 21, 1991 meeting that all ILC
studentsin grades 9 thru 12 will participate in interscholastic athletics at
the school in which the ILC islocated. If that school does not sponsor
interscholastic teamsin any sport, ILC students will be permitted to
participate at their home school. Students who are assigned to an ILC and
students who are reassigned to their home school from an ILC are not
subject to the provisions of Rule 1. Section 4. Transfer and are
immediately eligible to participate provided they are in compliance with
al other DSSAA €ligibility requirements.
16. 25 Rule 1. Eligibility, Section 4. Transfer ADD In the case of atransfer of guardianship/custody, the transfer shall be the
B.2.a result of acourt order signed by ajudge, commissioner, or master of a
court of competent jurisdiction. (A petition for the transfer of
guardianship/custody, an affidavit, or a notarized statement signed by the
affected parties shall not be sufficient to render the student eligible to
participate in interscholastic athletics.)

17. 25 Rule 1. Eligibility, Section 4. E. DELETE
18. 26 Rule 1. Eligibility, Section 4. J. CHANGE J. If astudent transfers....
and J. 1. 1 met.
TO

J.  If astudent transfers at any time during the school year for reasons
other than those specified in B. above, the student shall beindligible
for a period of ninety(90) school days commencing with the first day
of official attendance in the receiving school except as permitted by
A. above.

If astudent transfers with fewer than ninety(90) school days left in the

academic year, he/she shall beindligible for the remainder of the school

year but shall be eligible beginning with the subsequent fall sports season
provided he/sheisin compliance with al other dligibility requirements.
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19. 29 Rule 4. Passing Work B. CHANGE B. Inthecaseof astudent in the twelfth grade. .. participation.
TO
In the case of astudent in the twelfth grade, he/she must be passing all
courses necessary for graduation from high school in order to be dligible
for participation. A course necessary for graduation shall be any course,
whether taken during or outside of the normal school day, that satisfies an
unmet graduation requirement.

20. 31 Rule 4. Passing Work DELETE
Interpretation C.

21 32 Rule 7. Foreign Exchange CHANGE 1. Al foreign exchange programs...recognized.
Students/Foreign Students A. 1. TO

All foreign exchange programs which are included in the Advisory List of
International Travel and Exchange Programs of the Council on Standards
for International Educational Travel (CSIET) and are two(2) semestersin
length shall be considered as recognized.
22. 58 Rule 5. Participation A., B., and C. CHANGE A. No student shall represent...inclusive.
TO
A. No student shall represent a school in athletics after six(6)
consecutive semesters from the date of higher first entrance into the
seventh grade in schools with grades 7 through 8, inclusive.

@

Seventh grade students shall not be permitted...teams.
TO
B. No student shall represent aschool in athletics after eight (8)
consecutive semesters from the date of hig/her first entrance into the
sixth grade in schools with grades 6 through 8, inclusive.
1. Participation on the part of asixth-grade student shall be at
the discretion of the individual school.
2.  Sixth-grade students shall not be permitted to participate in
football unless the conference develops a classification system
that is approved by the DSSAA Board of Directors.

C. Students below the seventh grade...teams.

TO

C. Studentsbelow the sixth grade shall not be permitted to
practice, scrimmage, or compete on junior high/middle school
interscholastic teams.

23. 58 Rule 6. Grades A. CHANGE A. Thejunior high/middle school shall be grades seven and eight.

TO
Thejunior high/middle school interscholastic athletic program shall
include grades 6 through 8, inclusive.

>

24. 70 Rule 29. Wrestling Weight Control CHANGE B. Theweight classifications....
CodeB.
250 Ibs.
TO
B. Theweight classifications shall be asfollows:
761bs. 1001lbs. 1241bs. 148lbs.
82|bs. 1061bs. 130lbs. 155Ibs.
88lbs. 1121Ibs. 1361bs. 165Ibs.
941bs. 1181bs. 142Ibs. 250 Ibs. (Minimum Weight 164 Ibs.)
25. 70 Rule 29. Wrestling Weight Control DELETE
CodeD. 1.
26. 74 Glossary - Conference, Junior DELETE
High/Middle School, and Semesters
21. 74 Glossary - Practice Game or Scrimmage CHANGE Practice Game or Scrimmage - A game.... purposes.
TO

Scrimmage - An informal competition between schools in which the
officials are not compensated, score is not kept, thetime
periods are modified, the results of the competition are
not reported to the media, the coaches may interrupt play
to provide ingtruction and the competition is strictly for

practice purposes.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promuld#ntéerlined textindicates
new text added at the time of the proposed action. Language whieh-is $kniagh indicates text being deleted.
[Bracketed Bold language]indicates text added at the time the final order was issyBdacketed—striken
threugh] indicates language deleted at the time the final order was issued.

Final Reqgulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published
in the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written
materials, upon all the testimonial and written evidence and information submitted, together with summaries of the
evidence and information by subordinates, the agency shall determine whether a regulation should be adopted, amended
or repealed and shall issue its conclusion in an order which shall include: (1) A brief summary of the evidence and
information submitted; (2) A brief summary of its findings of fact with respect to the evidence and information, except
where a rule of procedure is being adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take
no action and the decision shall be supported by its findings on the evidence and information received; (4) The exact
text and citation of such regulation adopted, amended or repealed; (5) The effective date of the order; (6) Any other
findings or conclusions required by the law under which the agency has authority to act; and (7) The signature of at least

a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of

Regulations, unless such adoption, amendment or repeal qualifies asrganemender §1119.

DEPARTMENT OF
ADMINISTR ATIVE SERVICES

DivisioN oF PROFESSIONAL REGULATION
DELAWARE BoARD oF M EDICAL PRACTICE
REespIrRaTORY CARE PRACTICE

Abvisory CouNciL
Statutory Authority: 24 Delaware Code,
Section 1770B(c)(5) (2Bel.C. 1770B(c)(5))

BEFORE THE BOARD OF MEDICAL PRACTICE

OF THE SATE OF DELIAWARE
IN THE MATTER OF THE | ORDER
ADOPTION OF | APPROVING
REGULATIONS GOVERNING  [INITIAL
THE PRACTICE OF | REGULATIONS

RESPIRATORY CARE |
BY LICENSED RESPIRTORY |
CARE PRACTITIONERS IN THE |
STATE OF DEIAWARE |

ORDER

AND NOW, to-wit, this 7 day of April, 1998, the Board
of Medical Practice having considered the hereto attached
Order of the Respiratory Care Practice Advisory Council
which recommends to the Board the approval of the initial
Rules and Regulations attached to the aforesaid Order of the
Respiratory Care Practice Advisory Council pursuant to 29
Del. C. §1770B;

AND, the Board having determined to approve the Rules
and Regulations as proposed by the Respiratory Care Practice
Advisory Council;

NOW, THEREFORE, IT IS ORDERED:

1. That the hereto attached Rules and Regulations
recommended by the Respiratory Care Practice Advisory
Council are hereby approved by the Board of Medical
Practice.

2. That such Rules and Regulations shall be hereafter
published in the Delaware Register of Regulations and shall
be deemed to be effective ten (10) days after such
publication.
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BY THE BOARD OF MEDICAL PRACTICE:

Jose Barriccanal, M.D.
Board Member

Vicenta G. Marquez, M.D.
Board Member

Jorge Pereira-Ogan, M.D. Ms. Carolyn E. McKown
Board Member Public Board Member

Stephanie Malleus, M.D. Mr. Robert Emrich
Board Member Public Board Member

Catherine T. Hickey, Esqg. Janet Kramer, M.D.
Public Board Member  Board Member

Venerando J. Maximo, M.D. Edward J. McDonnell, M.D.

Board Member Board Member

Stephen Fanto, M.D.
Board Member

Bentley A. Hollander, M.D.
Board Member

Ms. Cleo H. Fountain
Public Board Member

Constantine W. Michell, D.O.
Board Secretary

Cecil C. Gordon, M.D.
Board Vice-President

Yogesh C. Kansal
Board President

BEFORE THE RESPIRATORY CARE PRACTICE
ADVISORY COUNCIL

IN THE MATTER OF THE [ORDER
ADOPTION OF | ADOPTING
REGULATIONS GOVERNING  |NITIAL

THE PRACTICE OF | REGULATIONS

RESPIRATORY CARE |
BY LICENSED RESPIRATORY |
CARE PRACTITIONERS IN THE |

SUMMARY OF EVIDENCE

At the public hearing, the Respiratory Care Practice
Advisory Council introduced evidence of the publication of
the notice of the proposed Rule Making in accordance with
the Delaware Administrative Procedures Act, 29 Del. C. Ch.
101, including proof of publication of the notice of the public
hearing in the Delaware State News newspaper and the News
Journal newspaper, as well as the publication of the proposed
regulations and the notice of the hearing in the Register of
Regulations of the State of Delaware. (Exhibit Nos. 1 and
2).

Robert Lang, the Chairman of the Respiratory Care
Practice Advisory Council, made a brief introductory
presentation concerning the subject matter encompassed by
the proposed Regulations and discussed the practical need
for such regulations and the statutory authority for the Board
to adopt and promulgate them subject to the approval of the
Board of Medical Practice of the State of Delaware.
Chairman Lang marked as Council Exhibit No. 3 the original
of a two-page letter of written comments concerning the
proposed Regulations which had been received from the
Delaware Board of Nursing.

A number of individuals attended the hearing but only
one individual wished to make comments to the Council. Ms.
Ellen Hamilton, the Vice-President for patient service at the
Nanticoke Hospital, commended the Council for its work in
producing the Regulations to govern the practice of
respiratory care. She stated that the document provides a
sound foundation to begin regulation of respiratory care
practitioners. Ms. Hamilton expressed concern over the
language in Regulation Section 5.1 which provided that
respiratory care practitioners may administer medical gases
via the respiratory route. She was concerned over the lack

STATE OF DELAWARE | of a specific definition of the term “medical gases”.

Pursuant to 29 Del. C. Ch.101 and 24 Del. C. The written comments from the Delaware Board of
81770(e)(5), the Respiratory Care Practice Advisory CouncilNursing (Exhibit No. 3) also expressed concern about Section
(“Council”) which functions under the auspices of the 5.1 observing that medical gases via the respiratory route
Delaware Board of Medical Practice (“Board”) gave notice authorizes the administration of anesthesia in the absence of
of its intent to consider adoption of initial regulations a specific definition of the term “medical gases”. The Board
governing the practice of respiratory care by licensedof Nursing suggested that there should be either a definition
respiratory care practitioners in the State of Delaware. of the term medical gases or that the administration of

anesthesia should be specifically prohibited.

A public hearing was held upon due public notice
beginning at 2:30 P.M. on March 5, 1998 to receive oral In its written comments, the Board of Nursing also
public comment and consider any written comments whichsuggested clarification of the definition of “Programs
had been filed concerning the proposed regulations as sétpproved by the Board” in Regulation Section 1.5 and, finally,
forth in the version of the Regulations published for public questioned the operations of the temporary student permit
review and comment in the Delaware Register of Regulationsprovided for in Regulation Section 7.3.

After discussion, the Council determined that
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modification to the provisions of proposed Regulation 5.3 such a temporary permit and the requirement that any such
is not necessary. It is not feasible to define in anypractice be only under direct supervision of a licensed
comprehensive manner the term “medical gases” whichrespiratory care practitioner are deemed by the Council to
comes directly from the Respiratory Care Practitionerbe reasonably adequate safeguards.

Practice Act. 24 Del. C. §1770B. As a practical matter, the

changes in medical technology are sufficiently rapid that any FINDING OF FACT AND CONCLUSIONS

attempt to define the term “medical gases” would likely be

outdated by the time the regulatory process was completed. The Council finds and recommends to the Board of
Furthermore, there are medical gases with anesthetidedical Practice that it is necessary and proper to protect
properties such as Isoflurane which is finding acceptance irthe public to enact the Regulations attached hereto as Exhibit
the treatment of intractable asthma, not so much for its’A” to govern the practice of respiratory care by licensed
anesthetic aspects, but for its use as bronchodilator. It isespiratory care practitioners in the State of Delaware.
clear that an absolute prohibition on the use of anesthesia

would not be appropriate, and the Council finds that there  The difference between the version of the proposed
are sufficient safeguards contained in the proposedRegulations published in the Register of Regulations on
Regulations in Sections 5.2 and 5.3 which delineate thd=ebruary 1, 1998 and the version adopted by the Council and
requirement for training and documentation required for anyrecommended for approval to the Board of Medical Practice
medications that the respiratory care practitioner is tois limited to the non-substantial clarification of the definition
administer. Therefore, modifications to Regulation Sectionin Section 1.5 as discussed and set forth above.

5.3 were not deemed necessary.

ORDER
After discussion, the Council determined that the
clarification requested by the Board of Nursing regarding NOW, THEREFORE, the Respiratory Care Practice
Section 1.5 was appropriate and should be made. Thereforédvisory Council, by the affirmative vote of the undersigned
the Council, by unanimous vote of the undersigned memberanembers, hereby adopts the Rules and Regulations attached
determined to clarify Section 1.5. by adding the terms “initial hereto as Exhibit “A” and recommends approval of such Rules
course of study” before the word “program” and adding andand Regulation to the Board of Medical Practice.
“s” to the word “organization” so that the definition as clarified
reads: These Rules and Regulations shall be published in the
Delaware Register of Regulations after approval by the Board
“ ‘Programs Approved by the Board’ meaingial of Medical Practice and shall be effective ten (10) days after
course of study programs accredited by the Joint  such publication.
Review Committee for Respiratory Therapy
Education (JRCRTE)or its successor organization BY ORDER OF THE RESPIRATORY CARE PRACTICE
which have been approved by the Board.” ADVISORY COUNCIL this 24 day of March, 1998.

These minor modifications are not substantive since the
JRCRTE only accredits the initial course of study in FINAL REGULATIONS
respiratory care and does not certify or accredit continuing
education programs. It is currently the only accrediting TABLE OF CONTENTS
agency available for programs training respiratory care

practitioners. The entry level or initial programs it approvesSECTION 1DEFINITIONS 1
are a minimum of twelve (12) months (3 full semesters) andSECTION 2PURPOSE 1
normally closer to two (2) years in duration as associateSECTION 3 STANDARDS OF PRACTICE

degree programs. FOR THE RESPIRATORY PRACTITIONER 2

SECTION 4STANDARDS RELATED
The length of the entry level programs accredited by the  TO THE RESPIRATORY CARE
JRCRTE addresses the final concern raised by the Board of PRACTITIONER'S COMPETENCE

Nursing concerning the authority of the Council and the board =~ AND RESPONSIBILITIES 2
to deny a temporary permit to a student after completion ofSECTION 5ADMINISTRATION OF
one week of a twenty-one week program. The temporary  MEDICATIONS 3

student permit is available to a student who is enrolled in alBSECTION 6 DISCIPLINARY PROCEEDINGS 4
accredited respiratory care education program. TheSECTION 7 WORKING STUDENT
conditions the Council has established for the granting of = RESPIRATORY CARE PRACTITIONER 6
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SECTION 8 CONTINUING EDUCATION 7 Chapter 17. Medical Practices Act, § 1770B(a)(2).
8.1 Contact hours required for renewal 7
8.2 Exemptions 7 1.8 “Respiratory Care Practitioner (RCP)” - means an
8.3 Criteria for Qualification of individual who practices respiratory care under Title 24,
Continuing Education 8 Delaware Code, Chapter 17. Medical Practices Act, §
8.3.1 Definition of Contact Hours 8 1770B(a)(1) and (7).
8.3.2 Learner Objectives 8
8.3.3 Subject Matter 8 1.9 “Student Respiratory Care Practitioner (Student-
8.3.4 Description 9 RCP)” - means an individual enrolled in an accredited
8.3.5 Types of Activities/Programs 9 Respiratory Care Program recognized and approved by
8.4 Educational Providers 10 the Board.
8.5 Accumulation of Continuing Education 10
8.6 Review/Approval of Continuing 1.10 “Working Student Respiratory Care Practitioner”
Education Contact Hours 11 - means a student respiratory care practitioner who is
SECTION 9 RENEWAL OF LICENSE 11 employed to perform respiratory care under a limited
SECTION 10 APPLICATION FOR A LICENSE 12  scope of practice established by the Board.
* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER TO 1.11  “General Supervision” - means whether by direct
THE ORIGINAL DOCUMENT, NOT TO PAGES IN THE REGISTER. observation and monitoring, protocols approved by

physicians, or orders written or verbally given by
STANDARDS OF RESPIRATORY CARE PRACTICE physicians.
SECTION 1: DEFINITIONS

1.12 “Direct Supervision” - means supervising
1.1 “Board” - means Delaware Board of Medical licensee or supervising physician will be present and
Practice. immediately available within the treatment area.

1.2 “Certified Respiratory Therapy Technician (CRTT)”- SECTION 2: PURPOSE

means the credential awarded by the NBRC to individuals2.1 The purpose of the standards is to establish minimal

who pass the certification examination for entry level acceptable levels of safe practice to protect the general

respiratory therapy practitioners. public and to serve as a guide for the Board to evaluate
safe and effective practice of respiratory care.

1.3 “Council” - means the Respiratory Care Practice

Advisory Council of the Board of Medical Practice. SECTION 3: STANDARDS OF PRACTICE FOR THE
RESPIRATORY CARE PRACTITIONER

1.4 “NBRC” means the National Board for Respiratory

Care, Inc. 3.1:a. The respiratory care practitioner shall conduct
and document respiratory care assessments of individuals

1.5 “Programs Approved by the Board” - medigial and groups by various appropriate means including but not

couse of studyprograms accredited by the Joint Review limited to the following:

Committee for Respiratory Therapy Education (JRCRTE) 1. Collecting objective and subjective data from

or its successor organizatish which have been observations, examinations, physiologic tests, interviews

approved by the Board. and written records in an accurate and timely manner.

2. Sorting, selecting, reporting, and recording
1.6 “Registered Respiratory Therapist (RRT)” - meansthe data.

the credential awarded by the NBRC to individuals who 3. Analyzing data.

pass the registry examination for advanced respiratory 4. Validating, refining and modifying the data by

therapy practitioners. using available resources including interactions with the
patient, family, and health team members.

1.7 “Respiratory Care” - means treatment, management, 5. Evaluating data.

diagnostic testing, control and care of patients with 6. Respiratory care practitioners shall establish

deficiencies and abnormalities associated with theand document data that serves as the basis for the strategy
cardiopulmonary system under the direction of aof care.

physician. Respiratory care includes inhalation therapy

and respiratory therapy under Title 24, Delaware Code3.1:b.  Respiratory care practitioners may develop
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strategies of care such as a treatment plan. 5.2 A respiratory care practitioner shall not deliver any
medication unless the order, written or oral by a physician
3.1:c. Respiratory care practitioners may participateor other person authorized by the Board of Medical
under the direction and supervision of a physician in thePractice, to prescribe that class of medication includes:
implementation of patient care. a. Patient identification
b. Date of the order
SECTION 4: STANDARDS RELATED TO THE c. Time of the order
RESPIRATORY CARE PRACTITIONER’S d. Name of medication
COMPETENCE AND RESPONSIBILITIES e. Dosage
f.
g
h

Frequency of administration
. Route of administration
. Method of administration

4.1 Respiratory care practitioners shall:

a. Have knowledge of the statutes and regulations
governing the practice of respiratory care.

b. Accept responsibility for competent practice of No respiratory care practitioner holding a permit or

respiratory care. a license in the state of Delaware may administer
c. Obtain instructions and supervision from medications for the testing or treatment of
physicians. cardiopulmonary impairment for which the respiratory

d. Function as a member of a health care team bygare provider is untrained or incompetent.
collaborating with other members of the team to provide
appropriate care. 5.3 Respiratory care practitioners must be able to
e. Consult with respiratory care practitioners anddocument appropriate training and proficiency on the
others and seek guidance as necessary. route of medication delivery, drug pharmacology, and
f. Obtain instruction and supervision as necessarydosage calculations for any cardiopulmonary medications
when implementing respiratory care techniques. for which they are responsible to administer. Appropriate
g. Contribute to the formulation, interpretation, training includes but is not limited to the following
implementation and evaluation of objectives and policiescomponents:

related to the practice of respiratory care within the a. Pharmacology. Subject matter shall include
employment setting. terminology, drug standards, applicable laws and legal
h. Report unsafe respiratory care practice andaspects, identification of drugs by name and classification,
conditions to the Respiratory Care and the principles of pharmacodynamics of medications
Practice Advisory Council, (Council), or other used in the treatment and testing of cardiopulmonary
authorities as appropriate. impairment.
i. Practice without unlawful discrimination as to b. Techniques of drug administration. Subject
age, race, religion, sex, national matter shall include principles of asepsis, safety and
origin or disability. accuracy in drug administration, applicable anatomy and
j- Respect the dignity and rights of patients physiology, and techniques of administration and any
regardless of social or economic status, route of administration for cardiopulmonary medications

personal attributes or nature of health problems. that fall within the legal scope of practice of a respiratory
k. Respect patients’ right-to-privacy by protecting care practitioner.

confidentiality unless obligated c. Dosage calculations. Subject matter shall
by law to disclose the information. include a review of arithmetic and methods of calculation
I. Respect the property of patients and theirrequired in the administration of drug dosages.

families. d. Clinical experience. Subject matter shall
m. Teach safe respiratory care practice to otherinclude clinical experience in administration of the

health care workers as appropriate. cardiopulmonary medication(s), planned under the

direction of a qualified respiratory care practitioner or
SECTION 5: ADMINISTRATION OF MEDICATIONS other qualified health care provider responsible for

teaching cardiopulmonary medication administration.
5.1 Respiratory care practitioners may administer e. Role of the respiratory care practitioner in
pharmacological agents, aerosols, or medical gases viadministration of cardio-pulmonary medications. Subject
the respiratory route. Administration of medication by matter shall include constraints of medication
routes other than the respiratory route require the direcadministration under the legal scope of practice for
supervision of a physician. respiratory care practitioners, the rationale for specific

respiratory care in relation to drug administration;
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observations and actions associated with desired drugiolations of Title 24, Delaware Code, § 1770B or of
effects, side effects and toxic effects; communicationthese regulations.
between respiratory care practitioners and other health b. Assuming duties and responsibilities within the

care teams; respiratory care practitioner - clientpractice of respiratory care without adequate preparation
interactions; and the documentation of cardiopulmonaryor supervision or when competency has not been
medication administration. maintained.

c. Performing new respiratory care techniques and/
5.4 Each respiratory care practitioner shall maintain aor procedures without adequate education and practice or
record that documents training and proficiency andwithout proper supervision.
medications that each practitioner is authorized to d. Failing to take appropriate action or follow
administer. At the request of the Council such recordspolicies and procedures in to practice situation designed
may be audited, reviewed, or copied. to safeguard the patient from incompetent, unethical or

illegal health care practices.

5.5 Documentation of medication administration by the e. Inaccurately recording on, falsifying or altering a
respiratory care practitioner shall include at a minimum: patient or agency record.

a. Patient identification f. Committing verbal, physical or sexual abuse or

b. Date of the order harassment of patients or co- employees.

c. Time of the order g. Assigning unqualified persons to perform the

d. Name of medication practice of licensed respiratory care practitioners.

e. Dosage h. Delegating respiratory care responsibilities to

f. Frequency of administration unqualified persons.

g. Route of administration i. Failing to supervise persons to whom respiratory

h. Method of administration care responsibilities have been properly delegated.

i. Respiratory care practitioner’'s name j- Leaving a patient assignment in circumstances

j. Date and time of administration which endangers the patient except in documented

k. Documentation of effectiveness emergency situations.

. Documentation of adverse reactions and k. Failing to safeguard a patient’s dignity and right to
notifications if any privacy in providing respiratory care services which shall

be provided without regard to race, color, creed or status.

SECTION 6: DISCIPLINARY PROCEEDINGS I Violating the confidentiality of information

concerning a patient except where disclosure is required
6.1:a. The license or permit of a respiratory careby law.
practitioner or student found to have committed m. Practicing respiratory care when unfit to perform
unprofessional conduct may be subject to revocationprocedures and make decisions when physically,
suspension, or non-renewal. The practitioner or studenpsychologically, or mentally impaired.
may be placed on probation subject to reasonable terms n. Diverting drugs, supplies, or property of a patient
and conditions, or reprimanded. or agency or attempting to do so.
o. Diverting, possessing, obtaining, supplying or
6.1:b. Any licensed respiratory care practitioner found, administering prescription drugs to any person, including
after notice and hearing, to have engaged in behavior in hiself, except as directed by a person authorized by law to
or her professional activity which is likely to endanger the prescribe drugs or attempting to do so.
public health, safety or welfare or who is unable to render  p. Providing respiratory care in this state without a
respiratory care services with reasonable skill or safetycurrently valid license or permit and without other lawful
to patients because of mental illness or mentalauthority to do so.
incompetence, physical illness or excessive use of drugs q. Allowing another person to use his/her license or
including alcohol may have his or her license revoked,temporary permit to provide respiratory care for any
suspended, not renewed or may be placed on probationpurpose.
r. Aiding, abetting and/or assisting an individual to
6.2 Unprofessional Conduct violate or circumvent any law or duly promulgated rule or
Unprofessional conduct includes any act of fraud, regulation intended to guide the conduct of a respiratory
deceit, incompetence, negligence, or dishonesty andare practitioner or other health care provider.
shall include, without limitation, the following: S. Resorting to, or aiding in any fraud,
a. Performing acts beyond the scope of authorizedmisrepresentation or deceit directly or indirectly in
practice by a respiratory care practitioner to include connection with acquiring or maintaining a license to
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practice respiratory care. Division of Professional Regulation and may not be
t. Failing to report unprofessional conduct by renewed. An application will be considered by the
another respiratory care practitioner licensee or permitCouncil provided that the applicant meets the following
holder or as specified in 4.1:h. criteria:
u. Failing to provide respiratory care to a patient in a. Applicant is matriculated in an approved
accordance with the orders of the responsible physiciarRespiratory Care Program.

without just cause. b. Application is submitted no more than 20 weeks
prior to the program’s announced graduation date.
6.3 Disciplinary Investigations And Hearings c. Applicant shall submit to the Council a certified

list of respiratory care services
6.3:a. Upon receipt of a written complaint against a which have been successfully completed as a part of the
respiratory care practitioner or upon its own motion, therespiratory care curriculum.
Council may request the Division of Professional
Regulation to investigate the complaint or a charge7.4 A studenttemporary permit shall automatically cease
against a respiratory care practitioner and the processipon graduation or on the date that the holder is no longer
established by Title 29, Delaware Code, § 8807 shall bematriculated in and not a graduate of a Respiratory Care
followed with respect to any such matter. Program. Any holder of a temporary student permit which
ceases for any of the reasons stated above shall within five
6.3:b. Where feasible, within sixty (60) days of (5) working days surrender the permit to the Division of
receiving a complaint from the Attorney General’s Office Professional Regulation.
after an investigation pursuant to Title 29, Delaware
Code. § 8807(h), the Council shall conduct an evidentiary7.5 Subject to Rule 7.4, a student temporary permit shall
hearing upon notice to the licensee. Written findings of be valid for 16 weeks.
fact and conclusions of law shall be sent to the Board of
Medical Practice along with any recommendation to 7.6 Respiratory care services which may be performed by
revoke, to suspend, to refuse to renew a license, to placthe holder of a student temporary permit are limited to
a licensee on probation, or to otherwise reprimand aonly those services which have been successfully
licensee found guilty of unprofessional conduct in the completed by the student as part of a respiratory care
licensee’s professional activity which is likely to program. Successful completion of these services must
endanger the public health, safety or welfare, or thebe certified by the program director on the Verification
inability to render respiratory care services with of Respiratory Care Education Form and submitted to the
reasonable skill or safety to patients because of mentaCouncil along with an attached competency check list.
illness or mental incompetence, physical illness orThe holder of the student temporary permit must also
excessive use of drugs including alcohol. meet the employer’'s standards for those procedures in
specified patient care situations.
SECTION 7: WORKING STUDENT RESPIRATORY
CARE PRACTITIONER SECTION 8: CONTINUING EDUCATION

7.1 A working student respiratory care practitioner may 8.1 Contact Hours Required for Renewal
only practice under the direct supervision of a licensed
respiratory care practitioner. The scope of practice is8.1:a. The respiratory care practitioner shall be
limited to those activities for which there is documented required to complete (20) twenty contact hours
evidence of competency. biennially and to retain all certificates and other
documented evidence of participation in an approved/
7.2 Direct supervision means that a licensed respiratoryaccredited continuing education program for a period of
care practitioner will be personally present andat least (3) three years. Upon request, such
immediately available within the treatment area to documentation shall be made available to the Council for
provide aid, direction, and instruction when proceduresrandom audit and verification purposes. All contact hours
are performed. All evaluations, progress notes, and/omust be completed at least sixty (60) days prior to the end
chart entries must be co-signed by a licensed respiratorpf the renewal year.
care practitioner.
8.1:b. Contact hours shall be prorated for new licensees
7.3 A student may apply for a student temporary permit.in accordance with the following schedule:
If approved by the Board, such permit may be issued by th&f'wo years remaining in the licensing
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cycle requires - 20 hours  equal to one (1) contact hour.
One year remaining in the licensing 8.3.1:g. Fifty (50) consecutive minutes of
cycle requires - 10 hours presentation of lectures, seminars or
Less than one year remaining in the workshops in respiratory care or health care subjects
licensing cycle - exempt shall be equivalent to one (1) contact hour.
8.3.1:h. Preparing original lectures, seminars, or
8.2 Exemptions workshops in respiratory care or health care subjects

shall be granted no more than two (2) contact hours for
8.2:a. Alicensee who because of a physical or mentaleach contact hour of presentation.
illness during the license period could not complete the  8.3.1:i. Performing clinical or laboratory research in
continuing education requirement may apply through thehealth care shall be reviewed
Council to the Board of Medical Practice for a waiver. A and may be granted an appropriate nhumber of contact
waiver would provide for an extension of time or hour(s) at the Council’'s discretion.
exemption from some or all of the continuing education 8.3.2 Learner Objectives
requirements for one (1) renewal period. Should the 8.3.2:a. Objectives shall be written and be the basis
illness extend beyond one (1) renewal period, a newfor determining
request must be submitted. content, learning experience, teaching methodologies,
and evaluation.
8.2:b. Arequest for a waiver must be submitted sixty 8.3.2:b. Objectives shall be specific, attainable,

(60) days prior to the license renewal date. measurable, and describe expected outcomes for the
learner.

8.3 Criteria for Qualification of Continuing Education 8.3.3 Subject Matter

Program Offerings Appropriate subject matter for continuing education shall

The following criteria are given to guide respiratory include the following:
care practitioners in selecting an appropriate activity/ 8.3.3:a. Respiratory care science and practice and
program and to guide the provider in planning and other scientific topics
implementing continuing education activities/programs. related thereto
The overriding consideration in determining whether a 8.3.3:b. Respiratory care education
specific activity/program qualifies as acceptable 8.3.3:c. Research in respiratory care and health care
continuing education shall be that it is a planned program  8.3.3:d. Management, administration and supervision
of learning which contributes directly to the professional in health care delivery

competence of the respiratory care practitioner. 8.3.3:e. Social, economic, political, legal aspects of
health care
8.3.1 Definition of Contact Hours 8.3.3:f. Teaching health care and consumer health

8.3.1:a. Fifty consecutive minutes of academic education
course work, correspondence course, or seminar/ 8.3.3:.g. Professional requirements for a formal
workshop shall be equivalent to one (1) contact hour. Arespiratory care program or a related field beyond those
fraction of a contact hour may be computed by dividing that were completed for the issuance of the original
the minutes of an activity by 50 and expressed as dicense
decimal. 8.3.4 Description

8.3.1:b. Recredentialing examination for certified Subject matter shall be described in outline form and shall
espiratory therapy technician, (CRTT), and registeredinclude learner objectives, content, time allotment,
respiratory therapist, (RRT), shall be equivalent to five teaching methods, faculty, and evaluation format.

(5) contact hours. 8.3.5 Types of Activities/Programs
8.3.1:c. Successful completion of advanced specialty  8.3.5:a. An academic course shall be an activity thatis
exams administered by the approved and presented by an accredited post-secondary
National Board for Respiratory Care, (NBRC), shall be educational institution which carries academic credit.
equal to five (5) contact hours for each exam. The course may be within the framework of a curriculum
8.3.1:d. One (1) semester hour shall be equal tothat leads to an academic degree in respiratory care
fifteen (15) contact hours. beyond that required for the original license, or relevant
8.3.1:e. One (1) quarter hour shall be equal to ten (10}o respiratory care, or any course that shall be necessary
contact hours. to a respiratory care practitioner’s professional growth
8.3.1:f. Two (2) hours (120 minutes) of clinical and development.
educational experience shall be 8.3.5:b. A correspondence course contains the
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following elements: 8.5:a. When a licensee applies for license renewal,
1. developed by a professional group, such s ana minimum of twenty (20) contact hours in activities that
education corporation or professional association. update skills and knowledge levels in respiratory care
2. follows a logical sequence. theory, practice and science is required. The total of

3. involves the learner by requiring active twenty (20) contact hours biennially shall include the
response to module materials and provides feedback. following categories:
4. contains a test to indicate progress and to  8.5:a.1. A minimum of 12 contact hours of required
verify completion of module. continuing education contact hours required for renewal
5. supplies a bibliography for continued study. must be acquired in a field related to the science and
8.3.5:c. A workshop contains the following practice of respiratory care as set forth in Subsection

elements: 8.3.3, Subject Matter, a, b, or c.
1. developed by a knowledgeable individual or 8.5:a.2. The remaining 8 contact hours of the

group in the subject matter. required continuing education contact hours required for
2. follows a logical sequence. renewal may be selected from Subsection 8.3.3, Subject
3. involves the learner by requiring active Matter.

response, demonstration and feedback. 8.5:b. Contact hours, accumulated through
4. requires hands-on experience. preparation for, presentation of, or participation in

5. supplies a bibliography for continued study. activities/programs as defined are limited to application
8.3.5:d. Advanced and specialty examinationsin meeting the required number of contact hours a year as
offered by the NBRC or other examinations as approvedfollows:

by the Council including: 1. Presentation of respiratory care education
1. Recredential exam. programs, including preparation time, to a maximum of
2. Pediatric/perinatal specialty exam. four contact hours.
3. Pulmonary function credentialing exams 2. Presentation of a new respiratory care
4. Advanced practitioner exam curriculum, including preparation, to a respiratory care
8.3.5:e. Course preparation education program, to a maximum of four contact hours.
8.3.5:f. Clinical education experience must be: 3. Preparation and publication of respiratory
1. Planned and supervised. care theory, practice or science, to a maximum of four
2. Extended beyond the basic level of contact hours.
preparation of the individual who is licensed. 4. Research projects in health care, respiratory
3. Based on a planned program of study. care theory, practice or science, to a maximum of four
4. Instructed and supervised by individual(s) who contact hours.
possess the appropriate credentials related to the 5. Infection control programs from facility or
discipline being taught. agency to a maximum of one
5. Conducted in a clinical setting. contact hour.
8.4 Educational Providers 6. Correspondence courses that are not within

8.4:a. Continuing education contact hours awardedthe curriculum that leads to an academic degree beyond
for activities/programs approved by the following are that required for the original license to a maximum of
appropriate for fulfilling the continuing education four contact hours.
requirements pursuant to these regulations: 7. Presentation or participation in review or

1. American Association for Respiratory Care. recertification in American Heart  Association or Red
2. American Medical Association under Cross provider or instructor programs, such as Advanced

Physician Category |I. Cardiac Life Support, Basic Life Support, Pediatric
3. American Thoracic Society Advanced Life Support, or CPR, to a maximum of two
4. American Association of Cardiovascular and contact hours per program.
Pulmonary Rehabilitation 8. Academic course work, related to health care
5. American Heart Association or health care administration, to a maximum of four
6. American Nurses Association contact hours.
7. American College of Chest Physicians
8. American Society of Anesthesiologists 8.6 Review/Approval of Continuing Education
9. American Sleep Disorders Association Contact Hours
10. Other professional or educational 8.6:a. The Council may review the documentation
organizations as approved periodically by the Council. of any respiratory care practitioner’'s continuing
8.5 Accumulation of Continuing Education education.
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8.6:b. The Council may determine whether the application.

activity/program documentation submitted meets all 10.3 Appeals Process
criteria for continuing education as specified in these 10.3a When the Council determines that an
regulations. applicant does not meet the qualifications for licensure as

8.6:c. Any continuing education not meeting all prescribed under Title 24, Delaware Code, § 1770B and
provisions of these rules shall be rejected in part or inthe Rules and Regulations governing the practice of
whole by the Council. respiratory care, the Council shall make such

8.6:d. Anyincomplete orinaccurate documentation recommendation to the Board proposing to deny the
of continuing education may be rejected in part or inapplication. The Council shall notify the applicant of its
whole by the Council. intended action and reasons thereof. The Council shall

8.6:e. Any continuing education that is rejected inform the applicant of an appeals process prescribed
must be replaced by acceptable continuing educatiorunder Title 29, Delaware Code, § 10131.
within a reasonable period of time established by the
Council. This continuing education will not be counted
towards the next renewal period.

8.6:f. Each license not renewed in accordance with DEPARTMENT OF
this section shall expire, but may within a period of three ADMINISTR ATIVE SERVICES
years thereafter be reinstated upon payment of all fees as
set by the Division of Professional Regulation of the Division oF PROFESSIONAL REGULATION

State of Delaware. DeLAawARE REAL EsTaTE CoMMISSION
8.6:g. An applicant wishing to reinstate an expired Statutory Authority: 24 Delaware Code,
license shall provide documentation establishing Section 2905 (2Del.C. 2905)

completion of the required 20 hours of continuing

educatim duringthe two-year periOd DFECEding the BEFORE THE DEIAWARE REAL ESTATE COMMISSION
application for renewal.

IN RE: |
SECTION 9. RENEWAL OF LICENSE ADOPTION OF REGUIATIONS |

9.1:a To renew a license to practice respiratory ORDER
care, a licensee must complete a renewal form provided

by the Division of Professional Regulation certifying WHEREAS, pursuant to 24 Del. C. §2905, the Delaware
comple_non of continuing education. , Real Estate Commission (the “Commission”) proposed to

- 9.22b  Renewal notices will be mailed by the 5450t amendments to its rules and regulations as more
Division of Professional Regulation sixty (60) days prior gpecifically set forth in the Hearing Notice which is attached
to the expiration of the license. hereto as Exhibit “A” and incorporated herein; and

SECTION 10. APPLICATION FOR A LICENSE WHEREAS, pursuant to 29 Del. C. 81, notice was

given to the public that a hearing would be held on March 12,

10.1  Application , ~ 1998 at 9:00 a.m in DoveDelaware to consider the
10.1a An application for a license to practice proposed amendments; and

respiratory care must be completed on a form provided by
the Board of Medical Practice and returned to the Board  \wHEREAS. the notice invited the public to submit
Office with the required, non-refundable fee. comments orally or in writing regarding the proposed
10.2 Completed Application amendments: and
10.2a An application for a license to practice '

respiratory care shall be considered completed when the \yHEREAS a hearing was held on March 12, 1998 at

Board has received the foIIowin.g dpcumentation: which a quorum of the Commission was present; and
a. Non-refundable application fee

b. Completed application for licensure WHEREAS, the Commission heard oral comments at

c. Verification of education form the hearing and received several written comments,

d. Verification of national examination score  jocuments and other submissions which were made part of
e. Letter(s) of good standing from other states yhe record (and identified as Exhibits 1-7); and
where the applicant may hold a license, if applicable.

f. Any other information requested in the
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WHEREAS, the Commission finds the proposed states “a bank with an office in Delaware”.
amendments serve to clarify its rules and regulations and to
ensure that its rules and regulations are in compliance with/.F. (Escrow Accounts) - reword for clarity.
24 Del. C. Ch. 29.

VI.A. (Transfer of Broker or Salesperson) - revised to include
NOW, THEREFORE, based on the Commission’s the requirement that a current certificate of licensure be
authority to adopt and revise rules and regulations pursuarprovided by all nonresident brokers who are transferring a
to 24 Del. C. §2905, it is the decision of the Commission tolicense.
adopt the proposed amendment to its rules and regulations,
with the exception of proposed Rule XV.B. The CommissionVI.C. (Transfer of Broker or Salesperson) - Added to require
defers action on proposed Rule XV.B. in order to furtherthat a broker moving an office report the move to the
consider the public comments on that rule. The other rulesCommission in writing by filing a new office application 30
and regulations as amended, a copy of which are attachedays prior to opening the new office.
hereto as Exhibit “B” and incorporated herein, are to be
effective thirty (30) days from the date of this Order. VII. (Discipline of a Real Estate Broker or Salesperson) was
struck in its entirety.
IT IS SO ORDERED this ¥day of April, 1998.
VIIl. (Refund of Fees) was struck in its entirety.
DELAWARE REAL ESTATE COMMISSION
IX.A. (Written Listing Agreements) - Non-substantive

H. James Kelleher, Jr., Chairman correction to “Listing agreements for the rental, sale, lease
Ann K. Baker or

Judy L. Bennett exchange of rel propertyhether exclusive, co-exclusive
Taube R. Carpenter or open shall be in writing and shall be signed by the seller or
Herbert W. Dayton owner.”

H. Hunter Lott, Il

James D. McGinnis IX.B (Copy of Agreements) - Non-substantive correction
Mary B. Parker adding the word “the” to the last sentence which now reads:

“It shall be the responsibility of the licensee to deliver an
Summary of Changes to the Rules and Regulations  executed copy othe agreements to the principals within a
reasonable length of time after execution.”
I.C.3 (Responsibility) - reworded to include “civil penalty”
in the list of possible disciplinary actions which may be takenIX.C.3. (Advertising) - Non-substantive correction, was
by the Commission and to clarify that brokers as well asrevised to replace “he/she” with “the licensee”.
salespersons may be held responsible for violations by a
salesperson. IX.C.4. (Advertising) - Non-substantive revision to replace
the capital “C” in “Company” with a lower case “c” and to add
II. (Requirements for Obtaining a Salesperson’s License) the word “the” for readability as follows: “All advertisements
non-substantive revision to clarify the application processfor personal promotion of licensees must include the name
for the salesperson and to update reference to the statute @f thecompany under whorthe licensee is licensed.
I.D.1.

IX.C.5 (Advertising) was struck in its entirety.
lll. (Requirements for Obtaining a Real Estate Broker'’s
License) - non-substantive revision to clarify the applicationIX.D.2 (Separate Office) - revised by adding the word
process for the broker and to update reference to the statutpermanent” to enforce the requirement of the statute
inllL.F.1. regarding office signs in private home offices: “Where the

office is located in a private home, said office must have a
V.C. (Escrow Accounts) - revised to clarify the language separate entrance and must be approved by the Commission.
regarding the amount of the broker’s own funds which mayThe broker must placegermanent sign indicating the name
be maintained in the escrow account to $100 maximum inunder which the office is licensed, in a conspicuous location.”
order to avoid the account being closed.

Add New Rule IX.E. (Compensation) - Clarifies the need for
V.E. (Escrow Accounts) - previous wording required that the licensee to disclose to all parties any compensation from
broker open an escrow account in a “Delaware bank” nowmore than one party to a transaction that the licensee intends
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to accept, and prohibits the licensee from accepting anyAdd New Rule Regarding Out of State Land Sales
commission, rebate or profit on expenditures made for hisApplications - Outlines requirements for initial applications
principal-owner without the principal’s knowledge and and subsequent addition of units, lots, etc.

informed consent.

Renumber all Rules and Subsections as necessary.
Add New Rule IX.F (Duty to Cooperate) - Identifies the need
for licensees to cooperate with other licensees involved in a TABLE OF CONTENTS
transaction except when such cooperation is not in the best Section I
interest of a client. Further this obligation does not imply
any obligation to share commissions or otherwise compensatSsECTIONS: PAGE
another licensee. Introduction 1
Requirements for Obtaining
X.A. (Renewal Required by Expiration Date on License) - a Salesperson’s License 3
revised to include credit certification procedure for renewal, Requirements for Obtaining a Real
add 15 hours as the number of required continuing education Estate Broker’s License 4
credits for the license renewal, and to accommodate changBeciprocal Licenses 6
of expiration date. Escrow Accounts 7
Transfer of Broker or Salesperson 8
X.B.1. (Delinquency Fee) - Revised to accommodate abisciptine-of-aReat-Estate

change of expiration date and to clarify the late fee payment  Breker-oer-Salesperson 9
process. Refund-ofFees 10

Business Transactions and Practices 11
X.C.1. (Reinstatement of License) - Revised for readabilityRenewal of Licenses 13
and to accommodate a change of expiration date. thaetive-Statds 14
Availability of Rules and Regulations 15
X.C.2. (Reinstatement of License) - Deleted requirement ofDisclosure 16
three (3) letters of character reference, stating that thédearings 18
applicant is of good moral character in compliance with 24Inducements 19
Del.C. 82907(a)(2). Necessity of License 20
Out of State Land Sales Applications
X.D. (Certification of Continuing Education) - Rewritten into
Rule X.A. * Please note that the above page numbers refer to
the original document, not to pages in the Register.
Xl. (Inactive Status) - Deleted in its entirety.
For Revision Effective May 13, 1998
XIl.A. (Fee Charge for Primers) - Reword to clarify that the
Division of Professional Regulation sets fee for Primer. DELAWARE REAL ESTATE COMMISSION RULES

AND REGULATIONS
XIII.A. (Disclosure) - Revised for readability.
.  INTRODUCTION
XIII.B. (Disclosure) - Non-substantive change. A. Authority
1. Pursuantto 24 Del. C. Section 2905, the Dela-
XIII.C. (Disclosure) - Was revised for clarity. ware Real Estate Commission is authorized and empow-
ered and hereby adopts the rules and regulations contained

XIV.A. (Hearings) - Was revised for clarity. herein.

2. The Commission reserves the right to make
XV. (Inducements) - Add language to prohibit payment of any amendments, modifications or additions hereto, that,
commission by a licensee to another licensed person witlin its discretion are necessary or desirable.

the knowledge that all or a portion of the payment will in 3. The Commission reserves the right to grant

turn be paid out or given to an unlicensed person. exceptions to the requirements of the rules and regula-
tions contained herein upon a showing of good cause by

XVI. (Necessity of License) - Non-substantive change. the party requesting such exception, provided such excep-

tion is not inconsistent with the requirements of 24 Del.
XVI.B. (Necessity of License) - Non-substantive change. C. Chapter 29.
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B. Applicability lations regarding real estate courses are issued under
The rules and regulations contained herein, and anyGuidelines forFulfilling the Delaware Real Estate Con-
amendments, modifications or additions hereto are applitinuing Education Requirements-Sehdoldhe Commis-
cable to all persons presently licensed as real estate brgion reserves the right to grant exception to this limita-
kers or real estate salespersons, and to all persons wheon.
apply for such licenses. B. Examination
C. Responsibility 1. Within twelve (12) months of completing an
1. It is the responsibility of the employing bro- accredited course, the applicant momstke application to
ker to insure that the rules and regulations of the Commisthe Commission by subntiibg a score report showing suc-
sion are complied with by licensees. cessful completion of the examination required by the
2. Each office location shall be under the direc- Commission. The applicant must-anfbrward all neces-
tion of a broker of record, who shall provide complete andsary documentation to the Commission to be considered
adequate supervision of that office. A broker serving asfor licensure.
broker of record for more than one office location within 2. An applicant may sit for the examination a
the State shall apply for and obtain an additional license irmaximum of three (3) times after successful completion
his name at each branch office. The application for suchof an approved course in real estate practice. If an appli-
additional license shall state the location of the branch of-cant fails to pass the examination after three (3) attempts
fice and the name of a real estate broker or salespersoat such, the applicant shall be required to retake and suc-
licensed in this State who shall be in charge of managingcessfully complete an approved course in real estate prac-
the branch office on a full time basis. tice before being permitted to sit for the examination again.
A broker shall not serve as broker of record unless C. Ability to conduct business
said broker has been actively engaged in the practice of 1. The Commission reserves the right to reject
real estate, either as a licensed salesperson or a licensad applicant based on his or her inability to transact real
broker, for the preceding three (3) years. estate business in a competent manner or if it determines
that the applicant lacks a reputation for honesty, truthful-
Where an unforeseen event, such as a resignation aness and fair dealings.
termination from employment, death, emergency, iliness, 2. The minimum age at which a salesperson’s li-
call to military service or training, or a sanction imposed cense can be issued is eighteen (18).
by the Commission causes or necessitates the removal of D. Fees
the sole licensed broker in an office, arrangements may The Commission shall not consider an application for
be made with the Commission for another broker to servea salesperson’s license unless such application is submit-
as broker of record for said office on a temporary basis. ted with evidence of payment of the following fees:
The employment of a sales manager, administrative 1. Salesperson’application-ticensdee estab-
manager, trainer, or other similar administrator shall notlished by the Division of Professional Regulation pursu-
relieve the broker of record of the responsibilities con-ant to 29 Del. C. Section 88(d)16(d)

tained and defined herein. 2 Processing-fee-established-by-the-bBivision of
3. The failure of any licensee to comply with the Real Professionat-Regttation—pursuantteo—29-bet—€—Section

Estate Licensing Act and the rules and regulations of the3816(¢d}.

Commission may result in disciplinary action in the form 3= Guaranty-Fund-fee-establishedpursuantto 24

of a reprimandcivil penalty, suspension or revocation of Bet—€—-See—292%(b).
the brokets the and/or salespersaneiviguals license.

lll. REQUIREMENTS FOR OBTAINING A REAL ESTATE
. REQUIREMENTS FOR OBTAINING A BROKER’'S LICENSE
SALESPERSON'S LICENSE The Commission shall consider the application of any
person for a brokés license upon completion of the fol-
The Commission shall consider any applicant who haslowing:
successfully completed the following: A. Course
A. Course 1. The Commission shall consider the applica-
1. The Commission shall consider any applicant tion of any person for a license after said applicant has
who has successfully completed an accredited course isuccessfully completed an accredited course.

Real Estate Practice. 2. Effective May 1, 1978, all courses shall be
2. Effective May 1, 1978, all real estate courses limited to thirty-five (35) students in each class.

shall be limited to thirty-five (35) students in each class. BA. Experience

This applies to both day and night courses. All other regu- 1. A salesperson mubbld an active license-be
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activety-workingin the real estate profession for five (5) 2 Processing-fee-established-by-the-bBivision of
continuous yeargmmediately preceding application—eon- PrefessionatRegutation—pursuantteo—29-bet—C—Sec.
tintousty-before-he-orshe-canapfdy a broker’s license.  8816(d).

2. The applicant shall submit to the Commission 3= GuarantyFundfee-untesspaid-previousty pur-
a list of at least thirty (30) sales or other qualified trans-stantto-24-bBet—-€-See—292H(b).
actions, showing dates, location, purchaser’s name and
seller’'s name —ansactions-inveolving-time-sharesHeases, IV. RECIPROCAL LICENSES
or-property-management-are-notguatifiectransactions for A, Requirements
purposes-of-obtaining-arealestate-brékéeense These 1. A non-resident of this State who is duly li-

sales must have been made by the applicant within the precensed as a broker in another state and who is actually
vious five (5) years through the general brokerage busiengaged in the business of real estate in the other state
ness and not as a representative of a builder, developemay be issued a non-resident broker’s license under 24
and/or subdivider. Transactions involving time-shares, Del. C. Sec. 2909(a).
leases, or property management are not qualified transac- 2. A non-resident salesperson who is duly li-
tions for purposes of obtaining a real estate braké+ censed as a salesperson in another state and who is actu-
cense. The Commission reserves the right to waive any odlly engaged in the business of real estate in the other
the above requirements, upon evidence that the applicardtate may be issued a non-resident salesperson’s license
possesses sufficient experience in the real estate businepsovided such non-resident salesperson is employed by a
or demonstrates collateral experience to the Commissionbroker holding a broker’s license issued by the Commis-
3. The list of thirty (30) sales or other qualified sion.

transactions and/or the variety of the licensee’s experi- 3. The Commission, at its discretion, may is-
ence must be approved by the Commission. sue a non-resident broker’s or salesperson’s license with-
B: Cottrse out the course and examination required by Rules I1.B. or

+. Fhe-Commission—shal-considerthe—applica- |11.C. provided the non-resident broker or salesperson
tior—of-anypersonforaticense—aftersaitappticant hapassed an equivalent course and examination in his/her

sueeessfully-—completedan—aceredited—eourse. resident state and provided that such other state extends
2 EffectiveMay1-1978—al-coturses—shall be the same privilege to Delaware real estate licensees.
timitetto-thirty-five{35)-students—in—each-—eclass. V. ESCROW ACCOUNTS
C. Examination A. All moneys received by a broker as agent for his

Within twelve (12) months of completing an accred- principal in a real estate transaction shall be deposited
ited course, the applicant must submit a score report showwithin three (3) banking days after a contract of sale or
ing successful completion of the examination required bylease has been signed by both parties, in a separate escrow
the Commission and submit all necessary documentatioraccount so designated, and remain there until settlement
including the credit report required by Paragraph E of thisor termination of the transaction at which time the broker
rule to the Commission to be considered for licensure. shall make a full accounting thereof to his or her princi-

D. Ability to conduct business pal.

1. The Commission reserves the right to reject B. All moneys received by a salesperson in connec-
an applicant based on his or her ability to transact real estion with a real estate transaction shall be immediately de-
tate business in a competent manner or if it determinedivered to the appropriate broker.
that the applicant lacks experience, a reputation for hon- C. A broker shall not co-mingle money or any other

esty, truthfulness and fair dealings. property entrusted to him with his money or property, ex-
2. The minimum age at which a person can becept that a broker may maintaip to $100.00 of his/her

issued a broker’s license is twenty-three (23). own funds in-a—speecific-amount-of-his—ewn—funds—from

E. Credit Report $25:66-to-$166-00n the escrow account to cover bank

Each applicant shall submit a credit report from an ap-service charges and to maintain the minimum balance nec-
proved credit reporting agency, which report shall be madeessary to avoid the account being closed.
directly to the Commission. D. A broker shall maintain in his office a complete
F. Fees record of all moneys received or escrowed on real estate
The Commission shall not consider an application for transactions, including the sources of the money, the date
a broker’s license unless such application is submitted withof receipt, depository, and date of deposit; and when a trans-
evidence of payment of the following fees: action has been completed, the final disposition of the mon-
1. Broker'sapplication-ticensdee established eys. The records shall clearly show the amount of the
by the Division of Professional Regulation pursuant to 29broker’s personal funds in escrow at all times.
Del. C. Sec. 88716{d) E. An escrow account must be opened by the broker
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in a-Betawarebankwith an office located in Delaware in  copy of such contract or contracts. It shall be the respon-

order to receive, maintain or renew a valid license. sibility of the licensee to deliver an executed copy of the
F. The Commission masummarily suspeng~tpon agreements to the principals within a reasonable length of

hearing)the license of any broker who fails to comply with time after execution.

Paragraph D, who fails to promptly account for any funds C. Advertising

held in escrow, or who fails to produce all records, books, 1. Any licensee who advertises, on signs, news-

and accounts of such funds upon demand. The suspensigrapers or any other media, property personally owned and/

may-be-immediate-arghall continue until such time as the or property in which a licensee has any ownership inter-

licensee appears for a hearing and furnishes evidence afst, and said property is not listed with a broker, must in-

compliance with the Rules and Regulations of the Com-clude in the advertisement that he/she is the owner of said

mission. property and that he/she is a real estate licensee.

G. Interest accruing on money held in escrow belongs 2. Anylicensee who advertises in newspapers or
to the owner of the funds unless otherwise stated in theany other media, property personally owned and/or prop-
contract of sale or lease. erty in which the licensee has any ownership interest, and

said property is listed with a broker, must include in the
VI. TRANSFER OF BROKER OR SALESPERSON advertisement the name of the broker under whom he/she

A. All licensees who transfer to another office, or is licensed, that he/she is the owner of said property, and
brokers who open their own offices, but who were associ-that he/she is a real estate licensee. This subsection does
ated previously with another broker or company, mustnot apply to signs.
present a completed transfer form to the Commission 3. Any licensee who advertises, by signs, news-
signed by the individual broker or company with whom they paper, or any other media, any property for sale, lease, ex-
were formerly associated, before the broker’s orchange, or transfer that is listed with a broker must in-
salesperson’s license will be transferrelth addition all clude in the advertisement the name of the broker under
brokers who are non-resident licensees must also providezhom the licensee—hefshe licensed.

a current certificate of licensure. 4. All advertisements for personal promotion of

B. The Commission reserves the right to waive this licensees must include the name of g&@mpany under
requirement upon a determination of good cause. whom the licensee is licensed.

C. All brokers of record who move the physical lo- 5 Si—ze,—dhﬂeﬁereﬁ,—pfmaef&ea—&ﬁd—pfeﬁ%mence

cation of their office shall notify the Commission in writ-

ing at least 30 days, or as soon as practical, prior to suc#eferred—te—rﬂ—paragr&ph—z—3—&ﬁd—4—ef—th15—subseeﬂeﬁ shall

move by filing a new office application. be—stbjectto-the Broker-of-Record-approval.

D. Separate Office
V- DPISCHPHNEOFAREALESATEBROKEROR 1. Applicants for broker’s licenses and those
SALESPERSON presently licensed must maintain separate offices in which

A -such—cireumstances—when—it-beecomesnecesio conduct the real estate business. Nothing contained

sary-to-disciptine—a-ticenseethe-Commission-shalt-follow herein, however, shall preclude said persons from sharing
Hﬁe—pfeeedtﬁes—se{—fefth—ﬁhese—RtHes—&ﬁd—Regt&at|on‘EaC|llt|es with such other businesses as insurance, bank-

anathe-Administrative-ProceduresActundle29,-See-  ing, or others that the Commission shall deem compat-
tion—6461-6434. ible.
2. Where the office is located in a private home,
VH—REFUNB-OFFEES said office must have a separate entrance and must be ap-

No-refund-offees-shatt-be-matde-to-any-appticant whoproved by the Commission. The broker must plapera
faits—to—qualifyfor-a-ticense-erwhoreguests—a—echange inmanent sign indicating the name under which the office is

status-—afterarenewathas-beenissued. licensed, in a conspicuous location.
E. Compensation
IX. BUSINESS TRANSACTIONS AND PRACTICES 1. Licensees shall not accept compensation
A. Written Listing Agreements from more than one party to a transaction, even if permit-

Listing Agreements for the rental, sale, lease or ex-ted by law without timely disclosure to all parties to the
change ofr real property, whether exclusive, co-exclusivetransaction.

or open shall be in writing and shall be signed by the seller 2. When acting as agent, a licensee shall not ac-
or owner. cept any commission, rebate, or profit on expenditures
B. Copy of agreements made for his principal-owner without the princigathowl-

Every party to a listing agreement, agreement of pur-edge and informed consent.
chase and sale, or lease shall be furnished with an executed FE._Duty to Cooperate
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Brokers and salespersons shall cooperate with all othefollowing requirements: he or she shall attend and pass
brokers and salespersons involved in a transaction excefhe real estate course for salespersons; take and pass the
when cooperation is not in the cliestest interest. The Commission’s examination for salespersons; and any other

obligation to cooperate does not include the obligation tocriteria established by the Commissien—inetading-the sub-
share commissions or to otherwise compensate anothemnission—ofthree(3)letters-of characterreferenee—stating

broker or salesperson. that-suehindividuatis-of-good-morat-characteMNothing
above shall be construed to allow anyone to take the course
X. RENEWAL OF LICENSES for the purpose of licensing until after the waiting period
A. Renewal Required bixpiration Date on License of two (2) years. Nothing contained herein shall require
Juiy1 the Commission to issue a new license upon completion

In order to qualify for license renewal as a real estateof the above mentioned requirements, as the Commission
salesperson or broker in Delaware, a licensee shall haveetains the right to deny any such application.

completed 15 hours of continuing education within the two bB: cCertification-of-Continding—Education

year period immediately preceding the renewal. The bro-  Fhe-broker-ofrecordshat-ecertify-to-the-Commission,
ker of record for the licensee seeking renewal shall ceron—aferm—supplietby-the-Commission—atthe-time—of li-
tify to the Commission, on a form supplied by the Com- eenset+enewatthatalHicenseesin-histher-office-have com-
mission, that the licensee has complied with the necesptied—with—the—necessary-—continting—edducation—reguire-
sary continuing education requirements. This certifica- ments—TFhis—certification—form—shalt-be—submitted-by the
tion form shall be submitted by the licensee together withtieensee-tegether—with-theirrenewat-apptication—and fee.
his/her renewal application and renewal fee. The brokefFhe-broker-ofrecord-shaltretain—foraperiod-of-one (1)
of record shall retain for a period of one (1) ye¢lhe docu- yeat—the-documents—supporting—histher—certification- that
ments supporting his/her certification that the licensee hashe-ticensee-has—comptied—with—the—continting—edueation

complied with the continuing education requirement. A regtirement.

licensee who has not paid the fees and/or met the require-

ments for the renewal of his or her licensethg expira- %k INACHVYESTATYS

tion date shown thereen3uty dhall not list, sell, lease or Yponthe-paymentof-afee-established-by-thebivision
negotiate for others after such date. ofProfessional-Regutation,—the-Commission—may—place

B. Delinquency Fee any-ticensee-on-nactive-statusforaperiotdnotto-exceed
1. If alicensee fails to renew his or her license twoe—(2)-years.

prior to the expiration date shown thereen—Julyhk or

she shall be required to p#he full license fee and an ad- XIl. AVAILABILITY OF RULES AND REGULATIONS
ditional delinquency fee-{amotdmqual to one half of the A. Fee Charge for Primers
yeatly license fee)-detingueneyfedf a licensee fails to Since licensees are required to conform to the

renew his or her licenssithin 60 days of the expiration Commission’s Rules and Regulations and the Laws of the
date shown thereonbefore-Septembethe license shall State of Delaware, these Rules and Regulations shall be
be cancelled. made available to licensees without charge. However, in

2. Failure to receive notice of renewal by a lic- order to help defray the cost of printing, students in the
ensee shall not constitute a reason for reinstatement. real estate courses and other interested partssshall

C. Reinstatement of License be required to paguch fee as stipulated by the Division of

1. A cancelled license shall be reinstated only Professional Regulation for the booklet or printed mate-
after the licensee pays the necessary fees, including theal. er-such-fee-as-stiputated-by-the-Commission.
delinquency fee, and passes any examinations required by
the Commission. If the licensee fails to apply for renewal XIl. DISCLOSURE
within 6 months of the cancellation date-by-Mareh-1-of the A. A licensee who is the owner, the prospective pur-
nextyear the licensee shall be required to take the statechaser, lessor or lessee or who has any personal interest
portion of the examination. —to—be—reinstateld.the lic- in a transaction, must disclose his or her status as a lic-
ensee fails to apply for renewal before the next renewaknsee to ALL persons with whom he or she is transacting
period commences (two years), the licensee shall be resuch businesg@rior previotdo the execution of any agree-
quired to pass both the state and the national portions ofments and shall includen the agreement such statds-as a
the examination. ticensee-on-the—agreement.

2. No person whose license has been revoked B. Buy--Disclostre
will be considered for the issuance of a new license for a  Any licensee advertising real estate for sale stating in
period of at least two (2) years from the date of the revo-such advertisement, “If we cannot sell your home, we will
cation of the license. Such person shall then fulfill the BUY your home”, or words to that effect, shall disclose in
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the original listing contract at the time he or she obtainsbut being left on the market for backup offers, or is the
the signature on the listing contract, the price he will paysubject of an agreement of sale which contains a right of
for the property if no sales contract is executed during thdirst refusal clause, the existence of such agreement must
term of the listing. Said licensee shall have no more tharbe disclosed by the listing broker to any individual who
sixty (60) days to purchase and settle for the subject propmakes an appointment to see such property at the time such
erty upon expiration of the original listing or any exten- appointment is made.
sion thereof.

C. Alicensee who has direct contact with a potentialXIV. HEARINGS
purchaser or seller shall disclose in writing whom he/she A, When + a complaint is filed with the Commis-
represents in any real estate negotiation or transackiom.  sion against a licensee, thstatus of the broker akcord
Stehdisclosureas to whom the licensee represents shouldin that officeshall not-eannothange—the—status-oef-his or

shal be made at the 1st substantive contact to each partierticense-unti-thepending-case-is—settled
to the negotiation or transactiomn all cases such disclo- B. There shall be a maximum of one (1) postpone-
sure must be made—whom-ticensee-doesnotrepresent, bument for each side allowed on any hearing which has been
—any-event prior to the presentation of an offer to pur- scheduled by the Commission. If any of the parties are
chase. A written confirmation of disclosure shall also beabsent from a scheduled hearing, the Commission reserves
included in the contract for the real estate transaction. the right to act based upon the evidence presented.
The written confirmation of disclosure in the contract
shall be worded as follows: XV. INDUCEMENTS
With respect to agent for seller: “This broker, any co- A. Real Estate licensees cannot use commissions or
operating broker, and any salesperson working with eitherincome received from commissions as rebates or com-
are representing the seller’s interest and have fiduciary repensation paid to or given to NON-LICENSED PERSONS,
sponsibilities to the seller, but are obligated to treat allpartnerships or corporations as inducements to do or se-
parties with honesty. The broker, any cooperating brokercure business, or as a finder’s fee.
and any salesperson working with either, without breach-  [B: Ne-licensee—shaltknowingly pay-a-—commis-
ing the fiduciary responsibilities to the seller, may, amongsion—or-ethercompensation-to-aticensedpersonknow-
other services, provide a potential purchaser with infor- ing-thatticensee—witHnturn—pay-aportion—or-attof
mation about the attributes of properties and available fi-that-which-is+eeceivet-to-aperson-who-deesnotheld a
nancing, show properties, and assist in preparing an offereat-estateticensd.
to purchase. The broker, any cooperating broker, and any
salesperson working with either, also have the duty to reXVI. NECESSITY OF LICENSE
spond accurately and honestly to a potential purchaser's A. For any property listed with a broker for sale, lease
guestions and disclose material facts about propertiespr exchange, only a licensee shall be permitted to host or
submit promptly all offers to purchase and offer proper- staff an open house or otherwise show a listed property.
ties without unlawful discrimination.” That licensee may be assisted by non-licensed persons pro-
With respect to agent for buyer: “This broker, and anyvided a licensee is on site. This subsection shall not pro-
salesperson working for this broker, is representing thehibit a seller from showing their own house.
buyer’s interests and has fiduciary responsibilities to the ~ B. For new construction, subdivision, or develop-
buyer, but is obligated to treat all parties with honesty. Thement listed with a broker for sale, lease or exchange, a
broker, and any salesperson working for the broker, with-licensee shall always be on site when the site is open to
out breaching the fiduciary responsibilities to the buyer,the general public, except where a builder and/or devel-
may, among other services, provide a seller with informa-oper has hired a non-licensed person who is under the di-
tion about the transaction. The broker, and any salesperect supervision of said builder and/or developer for the
son working for the broker, also has the duty to respondourpose of staffing said project.
accurately and honestly to a seller’s questions and disclose
material facts about the transaction, submit promptly allXlV. OUT OF SATE LAND SALES APPLICAIONS
offers to purchase through proper procedures, and serve A. All applications for reqgistration of an out of state
without unlawful discrimination.” land sale must include the following:
In the case of a transaction involving a lease in excess 1. A completed license application on the form
of 120 days, substitute the term “lessor” for the term provided by the Commission.
“seller”, substitute the term “lessee” for the terms “buyer” 2. A $100 filing fee made payable to the State
and “purchaser”, and substitute the term “lease” for “pur-of Delaware.
chase” as they appear above. 3. A valid Business License issued by the State
D. If a property is the subject of an agreement of saleof Delaware, Division of Revenue.
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4. A signed Appointment and Agreement des- State Lottery Office hereby issues this Order regarding
ignating the Delaware Secretary of State as the applgcant’proposed amendments to the existing Lottery Regulations.
registered agent for service of process. The form of Ap-Following notice and a request for public comments, the
pointment and Agreement shall be provided by the Com-Lottery makes the following findings and conclusions:
mission. In the case of an applicant which is a Delaware

corporation, the Commission maiyn lieu of the forego- SUMMARY OF EVIDENCE AND INFORMATION

ing Appointment and Agreement, accept a current cer- SUBMITTED

tificate of good standing from the Delaware Secretary of

State and a letter identifying the applicantegistered 1. The Lottery posted public notice of the proposed

agent in the State of Delaware. Amended Regulations in the Register of Regulations and in
5. The name and address of the applicand’si- the News-Journal and Delaware State News. On March 17,

dent broker in Delaware and a completed Consent of Bro-1998, the Lottery received a letter from Robert Osgood
ker form provided by the Commission. Designation of acommenting on the proposed regulationsr. @sgood is
resident broker is required for all registrations regard-the Chairperson for the Delaware State Council for Persons
less of whether sales will occur in Delaware. with Disabilities. M. Osgood requested that section (1)(j)
6. A bond on the form provided by the Com- of the Regulations be revised to mandate that surveys of
mission in an amount equal to ten (10) times the amountetailers be completed by a “qualified individual.” He also
of the required deposit. suggested that section (3)(c) provide that retailer locations
7. Copies of any agreements or contracts to bemust comply with current ADA Accessibility Guidelines “and/
utilized in transactions completed pursuant to the regis-or any future amendments to ADAAG.” FinalMr. Osgood
tration. recommended that section 6(e) be revised to clarify that “the

B. Each registration of an out of state land sale must25% threshold is additive over the years when modifications
be renewed on an annual basis. Each application for reare required to ensure accessibility of a location.”
newal must include the items identified in sub-sections
2 through 4 of Section A above and a statement indicat- FINDINGS OF ACT
ing whether there are any material changes to informa-
tion provided in the initial registration. Material changes 2. The public was given notice and an opportunity to
may include, but are not limited to, the change of theprovide the Lottery with comments in writing on the proposed
applicants resident broker in Delaware: any changes toRegulations. The written evidence received by the Lottery
the partners, officers and directors’ disclosure form in-is summarized in paragraph #1. The Lottery has considered
cluded with the initial application; and any changes in thethe written comments submitted to the Lotter
condition of title.

C. If, subsequent to the approval of an out of state 3. The Lottery finds that the comments submitted by
land sales registration, the applicant adds any new lots oMr. Osgood were made in a good faiffod to clarify the
units or the like to the development, then the applicantexisting proposed regulations. The Lottery does find the
must, within thirty days, amend its registration to include recommended changes are not needed as the current
this material change. A new registration statement is notegulations adequately address the agsngyidelines and
required, and the amount of the bond will remain the sameprocedures. First, under section (1)(j), the Lottery finds it
is implied that the Lottery would only use persons who are
qualified to conduct surveys of retailer sights. Under section
(3)(c), the Lottery will review retailer locations to determine

DEPARTMENT OF FINANCE compliance with ADA Accessibility Guidelines (ADAAG)
DivisioN oF REVENUE published in the Federal Register on July 26, 1991. These
OFEFICE OF THE STATE LOTTERY guidelines are the federal requirements that are currently in

place and define the term “accessible” as contained in section

Statutory Authority: 29 Delaware Code, 1(a) of the proposed Regulations. The Lottery does not

Section 4805(a) (2Pel.C. 4805(a)) believe an amendment is needed to reflect the fact that the
Lottery will follow the currently effective federal statutes

BEFORE THE DEIAWARE STATE LOTTERY OFFICE and requirements. The Lottery is legally required to do so

IN RE: PROPOSED RULES AND REGWTIONS by the federal law and it does not believe the regulations need

to be specifically amended to reflect this fact.
ORDER

_ 4. The Lottery has reviewed rMOsgoods proposed
Pursuant to 2®el. C. section 4805(a), the Delaware reyision of section (6)(e). MOsgood requests language be
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added stating that the 25% limit for an exemption is “additive (1) Definitions

over the years.” The Lottery is not exactly clear on whatis  a) “Accessible” means complying with the technical
being requested by this proposal. The regulations alreadyequirements found in the ADA Accessibility Guidelines
specify that the exemption for undue hardship applies if the(ADAAG).

cost of making changes to the premises exceeds 25% of the

retailer’'s annual lottery compensation. Section (6)(e). These b) “Accessible Route” means a continuous
regulations also clearly provide, that under this exemptionunobstructed path connecting all accessible elements and
the retailer is required to make annual improvements towardpaces of a building or facility. Interior accessible routes
compliance in an amount not to exceed 25% of the retailemay include corridors, floors, ramps, elevators, lifts, and
commissions. The regulations provide that this requirementlear floor space at fixtures. Exterior accessible routes
to make improvements continues “on a year-to year basisnay include parking access aisles, curb ramps,
until all the improvements and modifications required by this crosswalks at vehicular ways, walks, ramps, and lifts.
rule have been completed.” The Lottery finds the existing

regulation in its proposed form is clear and adequately spells ¢) “ADA” means the Americans with Disabilities
out the retailer’s obligations. The Lottery will adopt this Act (42 United States Code. §812101-12213 and 47
regulations in its proposed form. United States Code 8225 and §611).

CONCLUSIONS d) “Director” means the Director of the State
Lottery Office.
5. The proposed Regulations were promulgated by the
Lottery Office in accord with its statutory duties and authority e) “Entrance” means any access point to a building
as set forth in 2®el. C. section 4805(a). The Lottery deems or portion of a building or facility used for the purpose of
the proposed Regulations necessary for the effectiveentering. An entrance includes the approach walk the
enforcement of 2®el. C. section 4805 and for the full and vertical access leading to the entrance platform, the
efficient performance of the Lottery’s duties thereunder. Theentrance platform itself, vestibules if provided, the entry
Lottery concludes that the adoption of the proposeddoor(s) or gate(s), and the hardware of the entry door(s)
Regulations would be in the best interests of the citizens obr gate(s).
the State of Delaware and consonant with the dignity of the
State and the general welfare of the people under section f) “Facility” means all or any portion of buildings,
4805(a). structures, site improvements, complexes, equipment,
roads, walks, passageways, parking lots, or other real or
6. The Lottery will adopt the proposed Amended personal property located on a site.
Regulations pursuant to Z#l. C. section 4805 and 2el.
C. section 10118. The Lottery has considered the written g) “Lottery Program” means on-line and instant
comments of the public prior to issuance of this Order. Agames offered to the public through retailer licensees.
copy of the adopted regulations are attached as exhibit #1
and incorporated as part of this Order. h) “Lottery” or “State Lottery Office” means the
lottery established by the Delaware State Lottery Law,
7. The effective date of this Order shall be ten (10) daysChapter 348, Volume 59, of the Laws of Delaware.
from the date of publication of this Order in the Register of

Regulations on May 1, 1998. i) “Lottery Retailer” or “Retailer” means a business
entity housed in a specific retail facility that is under
It is so ordered this 4day of April, 1998. license with the Delaware Lottery to provide lottery
Vernon Kirk related services.
Hearing Officer
Delaware State Lottery Office i) “Inspection Report” means a completed survey

of the retailer or applicant facility that identifies barriers
to program accessibility, if any and suggest possible

Delaware Lottery Final Regulation solutions.
Non-Discrimination on the Basis of Disability in k) “Service Site” means an area within a lottery
Delaware Lottery Programs retailer facility where a customer can purchase a lottery

related product. This is usually the cashier’s station.
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(2) Purpose this regulation prior to granting a license. The State
Lottery Office will not grant a license to an applicant who

a) The Americans with Disabilities Act (P.L. 101- is not in compliance with this regulation.

336, U.S.C. 88 12131-12134), known as the ADA,

prohibits discrimination on the basis of disability in the b) Inspection reports. The State Lottery Office,

delivery of programs offered by entities of state or local prior to granting a license, shall provide lottery applicants

government. The purpose of this regulation is to ensurawith an Inspection Report that shall identify barrier

that the Delaware Lottery is in compliance with the ADA removal actions, if any, necessary to provide program

by ensuring that people with disabilities have access taaccessibility. The identified actions must be completed

Delaware Lottery programs. prior to the granting of a license.

b) In defining the scope or extent of any duty (5) Current Retailers
imposed by these regulations including compliance with
the standard of accessibility defined in paragraph 3(b), a) The State Lottery Office shall inspect the site of
higher or more comprehensive obligations established byeach lottery retailer for compliance with this regulation.
otherwise applicable federal, state or local enactment

may be considered. b) Inspection reports . The State Lottery Office
shall provide to all current retailers an Inspection Report
(3) General Requirements that shall identify barrier removal actions necessary to

provide program accessibility. The identified actions
a) Prohibition of discrimination. No lottery must be competed within 90 days of receipt of the
retailer shall discriminate against any individual on the Inspection Report.
basis of a disability in the full and equal enjoyment of
lottery related goods, services, facilities, privileges, c) Extensions. The Director may grant an extension
advantages, or accommodations of any lottery licensedf up to 90 days to allow a current retailer to complete
facility. barrier removal actions identified in the Inspection
Report.
b) Standard of accessibility. Each Retailer is
required to meet a standard of accessibility that enables (i) Any request for an extension must be in
people with disabilities, including those who use writing, and shall include specific reasons for an
wheelchairs, to enter the lottery licensed facility and extension and supporting documentation.
participate in the lottery program. An accessible route

must be provided comprised of the following accessible (i) The Director shall grant an extension only
elements: upon showing of good cause.
1) Parking if parking is provided to the general
public; (6) Permitted exemptions
2) Exterior route connecting parking (or a a) The following exemptions to the requirements of
public way if no parking is provided) to an accessible this rule may be granted by the Director. The Director
entrance; shall review the circumstances and supporting
documentation provided by the retailer to determine if the
3) Entrance; retailer's request for an exemption should be granted.

The Director shall determine the type and scope of

4) Interior Route connecting the entrance to a documentation to be required for each exemption

service site. classification. All decisions made by the Director shall

be final; any retailer whose request for an exemption is

c) Each element shall meet the design standards sedenied by the Director shall be required to satisfy the

forth in the ADA Accessibility Guidelines (ADAAG) requirements of this rule as a condition for maintaining
published in the Federal Register on July 26, 1991. its eligibility for a Lottery retailer contract.

(4) New License Applicants b) Historic properties. To the extent a historic
building is exempt under federal law, and if barrier

a) License applicants. The State Lottery Office removal would threaten or destroy the historic
shall inspect the site of applicants for compliance with significance of the structure, this rule shall not apply to a
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gualified historic building or facility that is listed in or is f) Alternative methods. Where an exemption is
eligible for listing in the National Register of Historic granted in accordance with the provisions of this sub-
Places under the National Historic Preservation Act or ischapter, the lottery retailer shall make the lottery related
designated as historic under State or Local law. goods and services available through alternative methods.
Examples of alternative methods include, but are not
c) Legal impediment to barrier removal. Any law, limited to:
act, ordinance, state regulation, ruling or decision which

prohibits the lottery retailer from removing a structural 1) Providing curb service;
impediment or from making a required improvement to
the facility may be the basis for an exemption to this rule. 2) Directing by sighage to the nearest accessible

A lottery retailer requesting an exemption for a legal lottery retailer.
impediment will not be required to formally seek a zoning
variance to establish such impediment, but will be (7) Complaints Relating to Non-Accessibility
required to document that they have applied for and have
been refused whatever permit(s) are necessary to remove a) An aggrieved party may file an accessibility
the identified barrier(s). complaint with the Lottery Director or designee for
review. Complaints must be in writing and, where
d) Landlord refusal. An exemption may be granted possible, submitted on an ADA complaint form. As soon
based on the refusal of a landlord to grant permission taas practical, but not later than 30 days after the filing of a
a Lottery retailer to make structural improvements complaint, each complaint will be investigated. After the
required by the Lottery under this rule. The exemptioncompletion of the investigation, if the agency determines
shall only apply to the retailer’'s current lease term. Tothat the lottery retailer is not in compliance with this
request such an exemption, the retailer must submitegulation, a letter of non-compliance will be issued to
documentation to the Director that the retailer requestedhe lottery retailer with a copy to the complainant. If the
the Landlord’s permission to make the required structurallottery retailer is determined to be in compliance, a letter
improvements, that such request was denied by theso stating will be mailed to the retailer and complainant.
landlord, and the reasons for the denial. In making aRegardless of whether a complaint has been filed, the
decision on the exemption request the Director shall takeagency will issue a letter of noncompliance within 30
into consideration, but not be limited to,, the sufficiency days after the completion of an onsite inspection of the
of the reasons provided by the landlord for denying thelottery retailer facility if the agency determines that the
retailer's request. lottery retailer is not in compliance with this regulation.

e) Undue financial hardship. A limited exemption b) If the letter of non-compliance shows
may be granted if a retailer can demonstrate that the costeficiencies in the accessibility of the retailer facility,
of removing a structural barrier or of making the required the lottery retailer shall submit a plan to the agency within
structural modification(s) to the retailer’s facility is an 30 days of the issuance of the letter of non-compliance.
undo financial hardship in that the cost of making such aThe plan shall describe in detail how the lottery retailer
change(s) exceeds 25% of the retailer's compensationvill achieve compliance with this regulation. Compliance
from the Lottery for the prior calendar year (An shall be accomplished within 90 days of the letter of non-
annualized sales figure based upon the retailer's mostompliance. The Lottery may, upon request, grant the
current 13-week sales period shall be used for thosdottery retailer additional time to submit the plan for good
retailer locations with less than a full year's history of cause.
sales.) Under the terms of this limited exemption, a
retailer would be required to annually make those c) Within 20 days of the submission of the plan to
improvements and modifications that can be financedthe agency, the Lottery shall notify the lottery retailer of
within an amount that is approximately equal to 25% of the agency’s acceptance or rejection of the plan. If the
the total compensation earned from the Lottery in theplan is rejected, the notification shall contain the reasons
prior calendar year. This requirement would continue onfor rejection of the plan and the corrections needed to
a year-to-year basis until all the improvements andmake the plan acceptable to the Lottery. If the retailer
modifications required by this rule have been completed.agrees to make the required corrections, the Lottery shall
A retailer shall provide all supporting documentation accept the plan as modified.
requested by the Director to substantiate the, cost
estimates of making the required improvements to the d) If a retailer fails to submit a plan within 30 days
retailer’s location. of issuance of the letter of noncompliance and has not
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requested an extension of time to submit a plan, thehearing not later than 30 days before the date of the
Lottery may proceed to initiate termination proceedings.hearing.

e) If approved, the plan must be completely b) All relevant rules of evidence and time limits
implemented within 60 days of the agency’s notice of established in these rules shall apply to hearings
approval. The Lottery may, upon request, grant the lotteryconducted under this regulation.
retailer additional time for good cause. Notice of any
extension will also be sent to the complainant, if (9) Non-Exclusivity of Remedies
applicable. Any such extension will commence
immediately upon expiration of the first 60 day period. a) Remedies established by these regulations are

not intended to supplant, restrict or otherwise impair

f) If the corrective action taken by the lottery resort to remedies otherwise available under law,
retailer corrects the deficiencies specified in the letterincluding those authorized by the ADA and Del. Code
of noncompliance as originally issued or as later revisedAnn., title 6, ch. 45 (1993).
or reissued or if the onsite inspection of the lottery
retailer facility reveals compliance with this regulation,

the Lottery will issue a notice of compliance. Until this DEPARTMENT OF NATURAL

notice is issued, a complaint will be considered pending.
RESOURCES & ENVIRONMENTAL
g) Failure to make the identified modifications in CONTROL
compliance with the accessibility standards and within the DivisioN oF Eist & WILDLIFE
required time period will result in the initiation of :
proceedings to suspend or revoke the lottery license by Statutory Authority: 7 Delaware Code,
the agency. Section 903(e)(2)(a) (bel.C. 903(e)(2)(a))

h) A license will be suspended if the Lottery Order No.98-F-0012
determines that the lottery retailer has made significant
progress toward correcting deficiencies listed in the ORDER
compliance report, but has not completed implementation
of the approved compliance plan. If the Lottery SUMMARY OF EVIDENCE AND INFORMATION
determines that the lottery retailer has not made a good
faith effort to correct the deficiencies listed in the Pursuant to due notice, 1:9 Del. R. 1351-1357 (March
compliance report, this inaction will result in the 1, 1998), the Department of Natural Resources and
revocation of the lottery license for that lottery licensed Environmental Control proposed to enact amendments to tidal
facility. finfish regulations to reduce the recreational harvest of

summer flounder; maintain the current commercial fishery

i) While proceedings to suspend or revoke a lotteryfor weakfish; reduce the harvest of tautog and reduce the
retailer’s license are pending pursuant to this regulation fishing mortality on black sea bass to be consistent with the
and until a notice of compliance is issued pursuant toFishery Management Plans for summer floundeakfish,
subsection (c) of this section, the Lottery shall withhold tautog, and black sea bass. These plans have been approved
incentive payments from the lottery retailer. In addition, by the Atlantic States Marine Fisheries Commission. The
if a license is revoked pursuant to this regulation, andrequirements in these plans must be complied with by the
incentive payments and other privileges have beenstates according to the provisions of the Atlantic Coastal
withheld from the affected retailer pending review of the Fisheries Cooperative Management Plan.
complaint, the lottery retailer forfeits any claim to such

incentive payments or other privileges. A public hearing was held on March 26, 1998 in Dpve
Delaware in front of Charles A. LesseFisheries
(8) Request for Hearings Administrator for the Department and the Departriment

designee to receive testimony and evidence. His report is
a) If the Lottery proposes the denial of an attached to this orde
application for a license or the suspension or revocation
of a lottery retailer’s license pursuant to this regulation, FINDINGS OF ACT
the agency shall give the applicant or lottery retailer
written notice of the time and place of the administrative The FMP for weakfish requires Delaware to continue
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its reduced commercial fishing effort in 1998 by closing 34 Section 1. Amend Tidal Finfish Regulation No. 4, SUMMER

days to gill netting in the Delaware Bay and Ocean. FLOUNDER SIZE LIMITS; POSSESSION LIMITS;
The FMP for summer flounder requires Delaware to SEASONS; in subsections (b) and (j) by striking the words

reduce the recreational creel limit in 1998 from 10 to 8 and“ten (10)” and substituting in lieu thereof the words “eight

to increase the minimum recreational size limit from 14.5(8)";

inches to 15 inches. Further amend Tidal Finfish Regulation No. 4 in
The FMP for black sea bass requires Delaware to clossubsections (¢) and (d) by striking the words “fourteen and

the recreational fishery on August 1 through August 15. Itone-half (14.5)” and substitute in lieu thereof the words

also requires Delaware to impose trip limits on commercial“fifteen (15).”

fishermen and close the commercial fishery if a federal

guarterly quota is reached. Section 2. Amend Tidal Finfish Regulation No. 10,
The FMP for tautog requires Delaware to reduce itsWEAKFISH SIZE LIMITS; POSSESSION LIMITS;

annual exploitation rate to 20% in 1998. This requires aSEASONS; by striking subsection (e) in its entirety and

35.5% reduction in the landings relative to 1997 landings.substitute in lieu thereof the following:

This can be accomplished by a reduction in the creel limit

and/or a seasonal closure. “(e) It shall be unlawful for any person to fish with any
No significant testimony or evidence was submitted gill net in the Delaware Bay or Atlantic Ocean or to take and

contrary to the requirements of the FMP’s for summerreduce to possession any weakfish from the Delaware Bay

flounder, black sea bass, or weakfish. Testimony was giveror the Atlantic Ocean with any fishing equipment other than

on the six options presented by staff that would reduce the hook and line during the following periods of time:

tautog exploitation to 20%. Most of this testimony supported

larger creel limits and the shortest seasonal closure. Beginning at 12:01 a.m. on May 1, 1998 and ending at
midnight on May 10, 1998:
CONCLUSIONS beginning at 12:01 a.m. on May 15, 1998 and ending at

midnight on May 17, 1998;
The appropriate amendments to Tidal Finfish Regulation beginning at 12:01 a.m. on May 22, 1998 and ending at
Nos. 4, 10, 22 and 23 should be implemented to bringmidnight on May 24, 1998;
Delaware into compliance with fishery management plans  beginning at 12:01 a.m. on May 29, 1998 and ending at
for summer flounder, weakfish, tautog and black sea bass. midnight on May 31, 1998;
Future considerations should be given to collecting beginning at 12:01 a.m. on June 5, 1998 and ending at
effort and harvest data relative to recreational spear fishingnidnight on June 7, 1998;
for tautog in order for that segment of the recreational fishery  beginning at 12:01 a.m. on June 12, 1998 and ending at
to be addressed independently. Until this data is collectedmidnight on June 14, 1998;
spear fishing creel limits and seasons have to coincide with  beginning at 12:01 a.m. on June 19, 1998 and ending at
recreational fishing creel limits and seasonal closures tanidnight on June 21, 1998;
remain in compliance with the tautog FMP. and beginning 12:01 a.m. on June 25, 1998 and ending
at midnight on June 30, 1998.”
ORDER

Section 3. Amend Tidal Finfish Regulation No. 22, TAUTOG
It is hereby ordered, this 7th day of April, 1998 that SIZE LIMITS; POSSESSION LIMITS, by striking it in its
amendments to tidal finfish regulations Nos. 4, 10, 22 andentirety and substitute in lieu thereof the following:
23, copies of which are attached hereto, are adopted pursuant
to 7 Del. C. 8903 (e)(2)(a) and are supported by the*TIDAL FINFISH REGULATION NO. 22 TAUTOG SIZE
Department’s findings on the evidence and testimonyLIMITS; POSSESSION LIMITS; SEASONS
received. This order shall become effective on May 11,

1998. (a) It shall be unlawful for any person to possess any
tautogTautoga onitis, less than fourteen (14) inches in total
Christophe A.G. Tulou, Secretary, length during the period beginning at 12:01 a.m. on July 1
Department of Natural Resources and and ending at 12:00 p.m. on March 31, next ensuing.

Environmental Control.
(b) It shall be unlawful for any person to possess any
Be it adopted by the Department of Natural Resourcedautog less than fifteen (15) inches in total length during the
and Environmental Control the following amendments: period beginning at 12:01 a.m. on April 1 and ending at 12:00
p.m. on June 30, next ensuing.
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(c) Notwithstanding the provisions of 7 Del. C. §938 its home port and the next time said vessel returns to any
and 8939, it shall be unlawful for any person to possess morgort in Delaware.”
than three (3) tautog during the period beginning at 12:01 on
April 1 and ending at 12:00 p.m. on June 30, next ensuing, at  Further amend Tidal Finfish Regulation No. 23 by adding
or between the place where said tautog were caught and sa@&dnew subsection (d) to read as follows:
person’s personal abode or temporary or transient place of “(d) It shall be unlawful for any person to fish for black
lodging. sea bass for commercial purposes or to land any black sea
bass for commercial purposes during any quarter indicated
(d) It shall be unlawful for any person to possess morein subsection (c) after the date in said quarter that the National
than ten (10) tautog during the period beginning at 12:01Marine Fisheries Services determines that quarter’s quota is
a.m. on July 1 and ending at 12:00 p.m. on March 31, nexfilled.”
ensuing, at or between the place where said tautog were caught
and said person’s personal abode or temporary or transier8ection 5. Amendments to Tidal Finfish Regulation Nos. 4,
place of lodging. 10, 22 and 23 will have a significant impact upon the
conservation of the summer flounder fishery, the weakfish
(e) Notwithstanding the provisions of subsections (a)fishery, the tautog fishery and the black sea bass fishery.
and (d) of this regulation, it shall be unlawful for any person
to possess any tautog during the period beginning at 12:08ection 6. These amendments to Tidal Finfish Regulation
a.m. on September 8 and ending at 12:00 p.m. on Septembalios. 4, 10, 22 and 23 shall become effective on May 11,
18, next ensuing, except in said person’s personal abode dr998.
temporary or transient place of lodging.”

Section 4. Amend Tidal Finfish Regulation No. 23, BLACK Final Regulations
SEA BASS SIZE LIMIT, by adding the words “TRIP LIMITS;
SEASONS; QUOTAS" after the word “LIMIT” in the title. TIDAL FINFISH REGULATION NO. 4. SUMMER
FLOUNDER SIZE LIMITS; POSSESSION LIMITS;
Further amend Tidal Finfish Regulation No. 23 in SEASONS.
subsection (a) by striking the words “nine (9)” as they appear
therein and substitute in lieu thereof the words “ten (10).” a) It shall be lawful for any person to take and reduce to
possession summer flounder from the tidal waters of this
Further amend Tidal Finfish Regulation No. 23 in State at any time except as otherwise set forth in this
subsection (b) by striking subsection (b) in its entirety andregulation.
substitute in lieu thereof the following: b) It shall be unlawful for any recreational fisherman to
“(b) It shall be unlawful for any recreational fisherman have in possession more than ten-(B))summer flounder
to take and reduce to possession any black sea bass or & or between the place where said summer flounder were
land any black sea bass during the period beginning at 12:0¢aught and said recreational fisherman’s personal abode or
a.m. on August 1 and ending at midnight on August 15.”  temporary or transient place of lodging.
c¢) Itshall be unlawful for any person, other than qualified
Further amend Tidal Finfish Regulation No. 23 by adding persons as set forth in paragraph (f) of this regulation, to
a new subsection (c) to read as follows: possess any summer flounder that measure lessthan-fourteen
andone-hat-{34-5fifteen(15) inches between the tip of the
“(c) It shall be unlawful for any person to possess onsnout and the furthest tip of the tail.
board a vessel at any time or to land after one trip more than  d) It shall be unlawful for any person, other than a
the following quantities of black sea bass during the quarteficensed commercial finfisherman with a gill net permit,
listed: while on board a vessel, to have in possession any part of a
summer flounder that measures less than-fottteen—and one-
First Quarter (January, February and March) - 11,000ral(34-5)fifteen (15) inches between said part’'s two most
Ibs. distant points unless said person also has in possession the
Second Quarter (April, May and June) - 7,000 lbs. head, backbone and tail intact from which said part was
Third Quarter (July, August and September) - 3,000 Ibs.removed.
Fourth Quarter (October, November and December) -  e) It shall be unlawful for any licensed commercial
4,000 Ibs. finfisherman with a gill net permit to have in possession any
part of a summer flounder that measures less than fourteen
“One trip” shall mean the time between a vessel leaving(14) inches between said part’s two most distant points unless
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said person also has in possession the head, backbone and tas than thirteen (13) inches, total length.
intact from which said part was removed. b) It shall be unlawful for any person to whom the
f) Notwithstanding the size limits and possession limits Department has issued a commercial food fishing license and
in this regulation, a person may possess a summer floundex food fishing equipment permit for hook and line to have
that measures no less than fourteen (14) inches between tineore than six (6) weakfish in possession during the period
tip of the snout and the furthest tip of the tail and a quantity ofbeginning at 12:01 AM on May 1 and ending at midnight on
summer flounder in excess of the possession limit set forttOctober 31 except on four specific days of the week as
in this regulation, provided said person has one of thendicated by the Department on said person’s food fishing
following: equipment permit for hook and line.

1) A valid bill-of-sale or receipt indicating the date c) It shall be unlawful for any person, who has been
said summer flounder were received, the amount of saidssued a valid commercial food fishing license and a valid
summer flounder received and the name, address anftbod fishing equipment permit for equipment other than a
signature of the person who had landed said summer floundehook and line to possess weakfish, lawfully taken by use of

2) A receipt from a licensed or permitted fish dealer such permitted food fishing equipment, that measure less

who obtained said summer flounder; or than twelve (12) inches, total length.
3) A bill of lading while transporting fresh or frozen d) It shall be unlawful for any person, except a person
summer flounder. with a valid commercial food fishing license, to have in

g) Notwithstanding the size limits in this regulation, a possession more than six (6) weakfish, not to include
person may possess a summer flounder that measures no legsakfish in one’s personal abode or temporary or transient
than fourteen (14) inches between the tip of the snout and thglace of lodging. A person may have weakfish in possession
furthest tip of the tail, provided said person has one of thehat measure no less than twelve (12) inches, total length, and

following: in excess of six (6) if said person has a valid bill-of-sale or
1) A valid commercial finfishing license and gill net receipt for said weakfish that indicates the date said weakfish
permit issued by the Department; or were received, the number of said weakfish received and the

2) A valid vessel permit issued by the Regional name, address and signature of the commercial food
director, NMFS, to fish for and retain summer flounder in the fisherman who legally caught said weakfish or a bill-of-sale
EEZ or a dealer permit issued by the Regional Director oror receipt from a person who is a licensed retailer and legally
NMFS, as set forth in 50CFR, Part 625. obtained said weakfish for resale.

h) It shall be unlawful for any commercial finfisherman e) It shall be unlawful for any person to fish with any gill
to sell, trade and or barter or attempt to sell, trade and or barteret in the Delaware Bay or Atlantic Ocean or to take and
any summer flounder or part thereof that is landed in this Stateeduce to possession any weakfish from the Delaware Bay or
by said commercial fisherman after a date when the ddhe Atlantic Ocean with any fishing equipment other than a
minimis amount of commercial landings of summer flounder hook and line during the following periods of time:
is determined to have been landed in this State by the Beginnirgati2:0+-AM-on-May-3—1997and-ending at
Department. The de minimis amount of summer floundermidnight-enMay-11-1997;
shall be 0.1% of the coast wide commercial quota as set forth  beginning-at12:0+-AM-on-May-16,1997and-ending at
in the Summer Flounder Fishery Management Plan approveehithight-enMay-18-1997;
by the Atlantic States Marine Fisheries Commission. beginningat-12:0+-AM-on-May-23-1997and-ending at

i) It shall be unlawful for any vessel to land more than mithight-envay-26:1997;

200 pounds of summer flounder in any one day in this State.  beginningat12:0+-AM-onr-May-30,1997and-ending at

j) Itshall be unlawful for any person, who has been issuedmithight-en—3une-1-1997;

a commercial foodfishing license and fishes for summer  beginningat12:06+-AM-onJunre-6,-1997and-ending at
flounder with any food fishing equipment other than a gill net, migright-on-June-8,1997;

to have in possession more than ten (10) summer flounder at  beginning-at-12:0+-AM-onJune-13,-1997and-ending at
or between the place where said summer flounder werenignight-onJune—15-1997;

caught and said person’s personal abode or temporary or antbeginring-ati2:0+-AMonJune-26,1997ant-ending
transient place of lodging. at-mithightonJunre—28-1997.

Beginning at 12:01 AM on May 1, 1998 and ending at
midnight on May 10, 1998;

TIDAL FINFISH REGULATION 10. WEAKFISH SIZE beginning at 12:01 AM on May 15, 1998 and ending at
LIMITS; POSSESSION LIMITS; SEASONS. midnight on May 17, 1998;

beginning at 12:01 AM on May 22, 1998 and ending at
a) It shall be unlawful for any person to possess weakfishmidnight on May 24, 1998;

Cynoscion regalis taken with a hook and line, that measure  beginning at 12:01 AM on May 29, 1998 and ending at
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midnight on May 31, 1998; 16-for-tattog-{Tattoga-onitis)-or-blackfish.
beginning at 12:01 AM on June 5, 1998 and ending at o _
midnight on June 7, 1998; §939.—Fishh=rg—_seaseﬁ§;—e*eepﬂ0n- o _
beginning at 12:01 AM on June 12, 1998 and ending at  t&)—Netwithstanding§938—of thistitle;—it—shal—be
midnight on June 14, 1998; untewfut-for—any-persen—to—possess—orretain—more—than 3
beginning at 12:01 AM on June 19, 1998 and ending attatiteg-{Tattoga-onitis)tring-the-periot-beginning-at-12:01
midnight on June 21, 1998; af-on-Aprit-throtigh-antHnetuding-midnight-enJune 30
and beginning at 12:01 AM on June 25, 1998 and end|ng‘1e*l‘eﬁ‘5UfH@l’e*eepﬁ'‘Tﬂt‘&ﬁ'fﬁd‘f\ffd‘dﬂf"\#hﬁ‘ﬂ‘eedﬂfes‘\fﬁthOUt
at midnight on June 30, 1998.” the-ait-of-an—tntderwater- mechanicat-breathing-teviee may

f) The Department shall indicate on a persons foodtéke by spear-and-pessess-not-meore-than-10-tauteg-per day
fishing equipment permit for hook and line four (4) specific €tfing-this-peried. o
days of the week during the period May 1 through October 31, ~ Netwithstaneding—§929b)—(7)—of this-titte;—itshal be
selected by said person when applying for said permit, as téftawfutto-pessessany tatitogdtiringtheperiod-beginning at
when said permit s valid to take in excess of six (6) weakfisht2:8ta-m-enAprit-ihrough-andinctudingmidnightenJune
per day. These four days of the week shall not be changed 86 fiext-ensting-which-meastrestessthan-i5inehesiong in
any time during the remainder of the calendar year. totaHength.

g) Itshall be unlawful for any person with a food fishing tby—Each-tauteg-taken-and retained-in-violation-of the
equipment permit for hook and line to possess more than siRfevisiens-in-subsection-a)-of this seetion-shatt-constitute a
(6) weakfish while on the same vessel with another persorfeparate-viotation.
who also has a food fishing equipment permit for hook and
line unless each person’s food fishing equipment permit for (&) 1t shall be unlawful for any person to possess any

hook and line Speciﬁes the same day of the week in questio utog Butoga onitis, less than fourteen (14) inches in total

for taking in excess of six (6) weakfish. length during the period beginning at 12:01 a.m. on July 1
and ending at 12:00 p.m. on March 31, next ensuing.
(b) It shall be unlawful for any person to possess any

TIDAL FINFISH REGULATION NO.22 TAUTOG:; SIZE  lautog less than fifteen (15) inches in total length during the

LIMITS. period beginning at 12:01 a.m. on April 1 and ending at 12:00
p.m. on June 30, next ensuing.

(a) Notwithstanding 7 Delaware Cod®29 (b) (7) it (c) Notwithstanding the provisions of 7 Del. C. 8938
shatt-be-untawiut-for-any-persen-to-possess-any-tattog tha@nd 8939, it shall be unlawful for any person to possess more

meastrestess-that-thiteen{13)-inchesintotaHength-duringlan three (3) tautog during the period beginning at 12:01 on
the-periot-beginning-at-12:0a-m—on-Jantary-+—1997 andpril 1 and ending at 12:00 p.m. on June 30, next ensuing, at
ending-at-midnight-on-Mareh-31—1997-or-during-the-periodQr between the place where said tautog were caught and said
beginning—at—12:0+—a-m—on—July—+—1997-anc—ending aersons personal abode or temporary or transient place of
mighight-on-Beecmber31—1997. lodging.

{b) Notwithstanding 7 Delaware Code §929 {b) (7) it (d) It shall be unlawful for any person to possess more
shalt-be-untawiut-for-any-persen-to-possess-any-tattog thahan ten (10) tautog during the period beginning at 12:01
meastrestessthan-fourteen{t4HnehesintotaHength-during.m._on July 1 and ending at 12:00 p.m. on March 31, next
the-periot-beginning-at-12:0+-a-m—on-Jantary-+—1998 an@nsuing. at or between the place where said tautog were caught
ending-at-midnight-on-Mareh-31—1998-or-during-the-periodand said persos’personal abode or temporary or transient

beginning—at-12:01-a-m—en—July—+—1998-and-ending aflace of lodging.

mithight on-December31—1998-orduring-saie-periodsin all () Notwithstanding the provisions of subsections (a)
years-thereafter. and (d) of this regulation, it shall be unlawful for any person

to possess any tautog during the period beginning at 12:01

Also-in-effeet-are8938—7 Delaware-Codea8939—7 a.m. on September 8 and ending at 12:00 p.m. on September
Pelaware-Code. 18, next ensuing, except in said persgpérsonal abode or

temporary or transient place of lodging.
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TIDAL FINFISH REGULATION NO.23 BLACK SEABASS A public hearing was held on March 24, 1998, in Dpve
SIZE LIMIT; TRIPLIMITS; SEASONS[QUOTAS] Delaware in front of James H. Graybeal, Boating Law
Administrator for the Department and the Departrigent

a) It shall be unlawful for any person to have in designee to receive testimony and evidence. His report is
possession any black sea bass (Centropritis striata) thatttached to this orde
measures less tharrine (8h (10) inches, total length.

b) ttshattbeuntawfuHforanypersonwho-hasbeenissued FINDINGS OF ACT
acommercia-food-fishinglicense by the-Bepartmentto have
possessionany-blacksea-bassafterJanuary-1,1998, that The Coast Guard promulgates regulations affecting the
meastresless-than-ten{(16)yinehes—total-measure. operation of vessels on the waters of this State. The operators

It shall be unlawful for any recreational fisherman of such vessels are required to be in compliance with both
to take and reduce to possession any black sea bass or @ast Guard and Department regulationd/ith the
land any black sea bass during the period beginning at 12:0Departmeris regulations having gone without revision since
a.m. on August 1 and ending at midnight on August 15. 1975, they had become obsolete and in need of significant
(c) It shall be unlawful for any person to possess on boardipdating to conform with what is now required by the Coast
a vessel at any time or to land after one trip more than th&uard.
following quantities of black sea bass during the quarter

listed: CONCLUSIONS
First Quarter (January, February and March) - 11,000

Ibs. The proposed Boating Regulations, as modified, should
Second Quarter (April, May and June) - 7,000 Ibs. be enacted to: eliminate conflicts with Coast Guard safety

Third Quarter (July, August and September) - 3,000 Ibs.and equipment requirements; reduce the likelihood of injuries

Fourth Quarter (October, November and December) -or accidents; and improve the administration of State-
4,000 Ibs. maintained boat ramps and parking lots. The modifications
are “not substantive” within the meaning of §118(c) of
[A One] trip shall mean the time between a vessel leavingTitle 29 of the Delaware Code. Future consideration should
its home port and the next time said vessel returns to any potie given to the Coast Guasdequipment requirements for
in Delaware. documented vessels.

ORDER
DEPARTMENT OF NATURAL It is hereby ordered, this #4lay of April, 1998, that

RESOURCES & ENVIRONMEN TAL Boating Regulations BR-1 through BR-12, copies of which

CONTROL are attached hereto, are adopted pursuant to 23 Del1C4§ 2
and are supported by the Departmerfindings on the

DivisioN oF FisH & WILDLIFE ) . ; :
evidence and testimony received. This order shall become

ENFORCEMENT SECTION effective on Mayll, 1998.
Statutory Authority: 23 Delaware Code,
Section 214 (23 Del.C. 2114) Christophe A. GTulou, Secretary
Department of Natural Resources
Order No. 98-F-0015 and Environmental Control
ORDER FINAL BOATING REGULATIONS
SUMMARY OF EVIDENCE AND INFORMATION BR-1. GENERAL.

Pursuant to due notice, 1:9 Del. R. 1357-1373 (MarchSection 1. Code of Federal Regulations.
1, 1998), the Department of Natural Resources and These regulations reference provisions from the Code
Environmental Control proposed to enact regulations withof Federal Regulations (CFR), revised as of July 1, 1997,
respect to: the registration of undocumented vessels; accidefnd October 1, 1996, for U.S.Ttles 33 and 46, respectiyel
reporting; safety standards for vessels and associated
equipment; operating requirements; and the administratiorSection 2. Application of Regulations.

of State-maintained boat ramps and parking lots. Unless otherwise specified, these regulations shall apply
to all vessels used on the watefdthe this] State.
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so fixed as to show the light from right ahead to 22.5_degrees
abaft the beam on either side of the vessel, except that on a
vessel of less than 12 meters (39.4 ft.) in length the masthead
light shall be placed as nearly as practicable to the fore and
aft centerline of the vessel.

(13) “Motorboat” shall mean any vessel 65 f§&0.8
m)] in length or less equipped with propulsion machinery,
BR-2. DEFINITIONS. including steam.

(14) “Motor vessel” shall mean any vessel more than 65
feet [(19.8 m)]in length propelled by machinery other than
eam.

(15) “Navigable channel” shall mean a channel plotted

(1) “All-round light” shall mean a light showing an ©N @ National Oceanic and Atmo_spheric Ac_iministration
unbroken light over an arc of the horizon of 360 degrees. nautical chart or a channel marked with buoys, lights, beacons,

(2) “Boat” shall mean any vessel manufactured or used 2N9€S, Or other markers by the Coast Guard or with Coast

primarily for non-commercial use; leased, rented, or Guard approval.

chartered to another for the latter's non-commercial use; or ~ (16) “Negligent” shall mean the omission to do
engaged in the carrying of 6 or fewer passengers. something which a reasonable person, guided by those

(3) “Coast Guard approved” shall mean that the Ordinary considerations which ordinarily regulate human

equipment has been determined to be in compliance wittf{fairs, would do, or the doing of something which a

Coast Guard specifications and regulations relating to thé'easonalzle and pfuf?e”t person would not do.
materials, construction, and performance. (17) “Open boat” shall mean a motorboat or motor vessel

(4) “Commercial hybrid PFD” shall mean a hybrid PFD with all engine and fuel tank compartments, and other spaces
approved for use on commercial vessels identified on thd® Which explosive or flammable gases and vapors from these

[Section 3. Obedience to Orders by Enforcement
Officers.

It shall be a violation of this regulation for a person
to willfully fail or refuse to comply with any lawful
order or direction of an enforcement officer invested by
law with authority to enforce these regulations.]

For purposes of BR-3 through BR-12, the following
words and phrases shall have the meaning ascribed to thert
unless the context clearly indicates otherwise:

PED label. compartments may flow, open to the atmosphere and so
(5) “Division” shall mean the Division of Fish and arranged as to prevent the entrapment of such gases and vapors
wildlife. within the vessel.

(18) “Operator” shall mean that person in control or in

(6) “Enforcement officer” shall mean a sworn member X -
charge of the vessel while the vessel is in use.

of a police force or other law-enforcement agency of this . N _
State or of any county or municipality who is responsible  (19) “Owner” shall mean a person who claims lawful
for the prevention and the detection of crime and theP0SSession of a vessel by virtue of legal title or equitable

enforcement of the laws of this State or other governmentaintereSt therein which entitles him/her to such possession.
units within the State (20) “Passenger” shall mean every person carried on

(7) “Especially hazardous condition” shall mean a P02ard a vessel other than: , o
condition which endangers the life of a person on board a (@) The owner or the owner’s representative;
vessel. (b) The operator;

(8) “First aid” shall mean emergency care and treatment  (¢) Bona fide members of the crew engaged in the
of an injured person before definitive medical and surgicalbus'ness of the vessel who have contributed no consideration
management can be secured for their carriage and who are paid for their services; or

(9) “Grossly negligent” shall mean the intentional failure _ (d) Any guest on board a vessel which is being used
to perform a manifest duty in reckless disregard of the€Xclusively for pleasure purposes who has not contributed

consequences as affecting the life or property of another2Y consideration, directly or indirectly, for his/her carriage.
(21) “Personal flotation device” shall mean a device that

such a gross want of care and regard for the rights of others
as to justify the presumption of willfulness and wantonness S @PProved by the Commandant of the Coast Guard pursuant
(10) “Issuing authority” shall mean a state where a'© 46 CFR Part 160. _ _
numbering system for vessels has been approved by the Coast (22) "PFD” shall mean personal flotation device.
Guard or the Coast Guard where a numbering system has not (23) “Racing shell”, “rowing scull”, “racing canoe” or

been approved. Issuing authorities are listed in Appendix A, 'acing kayak” shall mean a manually propelled vessel thatis

(11) “Licensing agent” shall mean a qualified person recogni_zed by na_t@onal or internation_al ra(?ing associations
authorized by the Division tardgister-vesselgistribute for use in competitive racing and one in which all occupants
boat registrations] pursuant to § 2113(d) of Title 23. row, _scull, or paddle, _With the e_xception of a coxswain, if

(12) “Masthead light” shall mean a white light placed °N€ iS prowde_d, and is not designed to carry and_ does not
over the fore and aft centerline of a vessel showing arC&y @ny equipment not solely for competitive racing.

unbroken light over an arc of the horizon of 225 degrees and ~ (24) "Recreational vessel” shall mean any vessel being
manufactured or operated primarily for pleasure; or leased,
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rented, or chartered to another for the latter’s pleasure. It  (34) “Type lll PFD” shall mean any Coast Guard approved
does not include a vessel engaged in the carrying of six owearable device designed to maintain conscious wearers in a
fewer passengers. vertical and slightly backward position. While the Type IlI
(25) “Restricted visibility” shall mean any condition in  PFD has the same minimum buoyancy as the Type Il PFD, it
which visibility is restricted by fog, mist, falling snow, heavy has little or no turning ability.
rainstorms, or any other similar causes. (35) “Type IV PFD” shall mean any Coast Guard approved
(26) “Sidelights” shall mean a green light on the starboarddevice designed to be thrown to a person in the water and
side and a red light on the port side each showing an unbrokegrasped and held by such person until rescued. It is not
light over an arc of the horizon of 112.5 degrees and so fixediesigned to be worn. Type IV devices, which include buoyant
as to show the light from right ahead to 22.5 degrees abaftushions, ring buoys, and horseshoe buoys, are designed to
the beam on its respective side. On a vessel of less than 2tave at least 16.5 pounds buoyancy.
meters (65.6 ft.) in length, the sidelights may be combined  (36) “Type V PFD”[is shall mean]any Coast Guard
in one lantern carried on the fore and aft centerline of theapproved wearable device designed for a specific and
vessel, except that on a vessel of less than 12 meters (39réstricted use. The label on the PFD indicates the kinds of
ft.) in length the sidelights when combined in one lanternactivities for which the PFD may be used and whether there
shall be placed as nearly as practicable to the fore and a#ftre limitations on how it may be used.
centerline of the vessel. (37) “Type V hybrid PFD"[is shall mean]any Coast
(27) “Slow-No-Wake” shall mean as slow as possible Guard approved wearable device designed to give additional
without losing steerage way and so as to make the leadtuoyancy by inflating an air chamber. When inflated it turns
possible wake. (This almost always means speeds of leshe wearer similar to the action provided by a Type |, II, or Il
than 5 miles per hour.) PFD (the type of performance is indicated on the label). The
(28) “Special flashing light” shall mean a yellow light exact specification and performance of the PFD will vary
flashing at regular intervals at a frequency of 50 to 70 flashesomewhat with each device.
per minute, placed as far forward and as nearly as practicable (38) “Use” shall mean to operate, navigate, or employ.
on the fore and aft centerline of the tow and showing an  (39) “Water[ski~er—"water-] skiing” shall includgatt

unbroken light over an arc of the horizon of not less thanferms—ef-water—skiing,—skitng—on—an atuaptane—knee
180 degrees nor more than 225 degrees and so fixed as bwart-or-othercontrivances,parasaiting-of any activity

show the light from right ahead to abeam and no more thafwhere whereby] a person is towed behind or alongside a
22.5 degrees abaft the beam on either side of the vessel. [boat vessel]

(29) “State of principal use” shall mean a state on whose
waters a vessel is used or to be used most during a calendBR-3. REGISTRATION, NUMBERING, AND
year. It shall mean this State if the vessel is to be used, dockeJARKING OF VESSELS.
or stowed on the waters fthe this] State for over 60
consecutive days. Section 1. Applicability.

(30) “Sternlight” shall mean a white light placed as nearly This regulation shall apply to all vessels propelled by
as practicable at the stern showing an unbroken light over anny form of mechanical power, including electric trolling
arc of the horizon of 135 degrees and so fixed as to show thmotors, used or placed on the waterdthe this] State,
light 67.5 degrees from right aft on each side of the vesselexcept the following:

(31) “Towing light” shall mean a yellow light having the (1) Foreign vessels temporarily using such waters;
same characteristics as the sternlight. (2) Military or public vessels of the United States, except

(32) “Type | PFD” shall mean any Coast Guard approvedrecreational-type public vessels;
wearable device designed to turn most unconscious wearers (3) A vessel whose owner is a state or subdivision
in the water from a face down position to a vertical andthereof, other than this State, which is used principally for
slightly backward position. The Type | PFD has the greatesgovernmental purposes, and which is clearly identifiable as
required buoyancy: the adult size provides at least 22 poundsuch;
buoyancy, and the child size provides at least 11 pounds (4) A vessel used exclusively as a ship’s lifeboat; and
buoyancy. (5) Vessels which have been issued valid marine

(33) “Type Il PFD” shall mean any Coast Guard approveddocuments by the Coast Guard.
wearable device designed to turn some unconscious wearers
from a face-down position to a vertical and slightly backward Section 2. Vessel Number Required.
position. An adult size device provides at lgd&2 15.5] (a) Except as provided in Section 3 of this regulation,
pounds buoyancy, the medium child size provides at least 1ho person shall use or place on the wateftiefthis] State
pounds, and the infant and small child sizes provide at least @ vessel to which this regulation applies unless:
pounds buoyancy. (1) It has a number issued on a certificate of number
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by this State; and No person shall use a vessel to which this regulation
(2) The number is displayed as described in Sectionapplies unless the certificate of number, lease, or rental
8 of this regulation. agreement required by Section 5 of this regulation is carried

(b) This regulation shall not apply to a vessel for which aon board in such a manner that it can be handed to a person
valid temporary certificate has been issued to its owner byauthorized under Section 6 of this regulation to inspect it.
the issuing authority in the state in which the vessel is

principally used. Section 8. Numbers: Display; Size; Color.
(a) Each number required by Section 2 of this regulation
Section 3. Reciprocity. shall:
(a) When the state of principal use is a state other than (1) Be painted on or permanently attached to each

this State and the vessel is properly numbered by that statsjde of the forward half of the vessel,
the vessel shall be deemed in compliance with the numbering except as allowed by subsection (b) or required by
system requirements of this State in which it is temporarilysubsection (c) of this section;

used. (2) Be in plain vertical block characters of not less
(b) When this State becomes the state of principal usehan 3 inches in height;

for a vessel numbered by another state, the vessel's current (3) Contrast with the color of the background and

number shall be recognized as valid for a period of 60be distinctly visible and legible;

consecutive days before numbering is required by this State. (4) Have spaces or hyphens that are equal to the width

of a letter other than “I” or a number other than “1” between

Section 4. Other Numbers and Letters Prohibited. the letter and number groupings (example: DL 5678 D or
No person shall use a vessel to which this regulationDL-5678-D); and

applies that has any letters or numbers that are not issued by (5) Read from left to right.

an issuing authority for that vessel on its forward half. (b) When a vessel is used by a manufacturer or by a dealer

for testing or demonstrating, the number may be painted on
Section 5. Certificate of Number Required (Registration  or attached to removable plates that are temporarily but firmly
Card). attached to each side of the forward half of the vessel.

(a) Except as provided in Section 3 of this regulation, (c) On vessels so configured that a number on the hull
no person shall use a vessel to which this regulation appliesr superstructure would not be easily visible, the number
unless it has on board: shall be painted on or attached to a backing plate that is

(1) A valid certificate of number or temporary attached to the forward half of the vessel so that the number
certificate for that vessel issued by this State; or is visible from each side of the vessel.

(2) For rental vessels described in subsection (b)  (d) Expired validation decals shall be removed and only
of this section, a copy of the lease or reatgfeement, effective decals shall be displayed.
signed by the owner or the owner’s authorized representative
and by the person leasing or renting the vessel, that contairSection 9. Notification of Issuing Authority.

at least: The person whose name appears as the owner of a vessel
(a) The vessel number that appears on theon a certificate of number shall, within 15 days, notify the
certificate of number; and Division of:
(b) The period of time for which the vessel is (1) Any change in said person’s address;
leased or rented. (2) The theft or recovery of the vessel;
(b) The certificate of number for vessels less than 26 (3) The loss or destruction of a valid certificate of
feet in length and leased or rented to another for the latter'sumber;
non-commercial use for less than 24 hours may be retained (4) The transfer of all or part of said person'’s interest
on shore by the vessel's owner or representative at the plada the vessel; and
from which the vessel departs or returns to the possession (5) The destruction or abandonment of the vessel.

of the owner or the owner’s representative.
Section 10. Surrender of Certificate of Number.
Section 6. Inspection of Certificate. The person whose name appears as the owner of a vessel
Each person using a vessel to which this regulationon a certificate of number shall surrender the certificate to
applies shall present the certificate of number, lease, or rentdhe Division or a licensing agent within 15 days after it
agreement required by Section 5 of this regulation to anybecomes invalid under subsections (b), (c), (d) or (e) of
enforcement officer for inspection at the officer’s request. Section 14 of this regulation.

Section 7. Location of Certificate of Number. Section 11. Removal of Number and Validation Decal.
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The person whose name appears on a certificate o€ertificate of number and the sticker:
number as the owner of a vessel shall remove the number (1) Is displayed within 6 inches of the number; and
and validation sticker from the vessel when: (2) Meets the requirements in subsections (b) and
(1) The vessel is documented by the Coast Guard; (c) of this section.
(2) The certificate of number is invalid under (b) Validation stickers shall be approximately 3 inches
Section 14(c) of this regulation; or square.
(3) This State is no longer the state of principal use. (c) The year in which each validation sticker expires shall
be indicated by the colors, blue, international orange, green,
Section 12. Application for Certificate of Number. and red, in rotation beginning with green for stickers that
Any person who is the owner of a vessel to which Sectionexpired in 1975 (see Appendix B).
1 of this regulation applies may apply for a certificate of
number for that vessel by submitting the following to the Section 16. Contents of Application for Certificate of

Division or [the nearesta] licensing agent: Number.
(1) The application prescribed by the Division; (a) Each application for a certificate of number shall
(2) The fee required by § 2113(a) of Title 23; and contain the following information:
(3) Proof of ownership as required by Section 22 (1) Name of each owner;
of this regulation. (2) Address of at least one owner, or the address of
the principle place of business of an owner that is not an
Section 13. Duplicate Certificate of Number. individual, including zip code;
If a certificate of number is lost or destroyed, the person (3) Mailing address, if different from the address
whose name appears on the certificate as the owner may appigquired by paragraph (a)(2) of thection;
for a duplicate certificate by submitting the following to the (4) Date of birth of the owner;
Division [or a licensing agent] (5) Citizenship of the owner;
(1) The application prescribed by the Division; and (6) State in which vessel is or will be principally
(2) The fee required by 8 2113(b) of Title 23. used;
(7) The number previously issued by an issuing
Section 14. Validity of Certificate of Number. authority for the vessel, if any;
(a) Except as provided in subsections (b), (c), (d) and (8) Expiration date of certificate of number issued
(e) of this section, a certificate of number is valid until the by the issuing authority;
date of expiration prescribed by this State. (9) Official number assigned by the Coast Guard, if
(b) A certificate of number issued by this State is invalid applicable;
after the date upon which: (10) Whether the application is for a new number,
(1) The vessel is documented or required to berenewal of a number, or transfer of ownership;
documented; (11) Whether the vessel is used for pleasure, rent

(2) The person whose name appears on theor lease, dealer or manufacturer
certificate of number as owner of the vessel transfers all of demonstration, commercial passenger carrying,

his/her ownership in the vessel; or commercial fishing, or other commercial use;
(3) The vessel is destroyed or abandoned. (12) Make of vessel or name of vessel builder, if
(c) A certificate of number issued by this State is invalid known;
if: (13) Year vessel was manufactured or built, or model
(1) The application for the certificate of number year, if known;
contains a false or fraudulent statement; or (14) Manufacturer’s hull identification number, if
(2) The fees for the issuance of the certificate of any;
number are not paid. (15) Overall length of vessel;
(d) A certificate of number is invalid 60 days after the (16) Whether the hull is wood, steel, aluminum,
day on which another state becomes the state of principdiberglass, plastic, or other;
use. (17) Type of vessel (open, cabin, house, etc.);
(e) A certificate of number is invalid when the person (18) Whether the propulsion is inboard, outboard,
whose name appears on the certificate involuntarily losesnboard-outdrive, jet, or sail with auxiliary engine;
his/her interest in the numbered vessel by legal process. (19) Whether the fuel is gasoline, diesel, or other;
(20) Social security number, or, if that number is
Section 15. Validation Stickers. not available, the owner’s driver’s license number (if the owner

(a) No person shall use a vessel that has a number issuésiother than an individual, the owner’s taxpayer identification
by this State unless a validation sticker was issued with theumber, social security number, or driver’s license number);
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(21) The signature of the owner. (7) Signature of owner;
(b) An application made by a manufacturer or dealer for (8) Date of issuance; and
a number that is to be temporarily affixed to a vessel for (9) Notice to the owner that the temporary

demonstration or test purposes may omit items 13 througteertificate is invalid after 60 days from the date of issuance.
20 of subsection (a) of this section.
Section 19. Form of Number.
Section 17. Contents of a Certificate of Number. (a) Each number shall consist of the two capital letters
(a) Except as allowed in subsection (b) of this section,"DL” denoting this State as the issuing authority, followed
each certificate of number shall contain the following by:

information: (1) Not more than four numerals followed by not
(1) Number issued to the vessel, more than two capital letters (example: DL 1234 BD); or
(2) Expiration date of the certificate; (2) Not more than three numerals followed by not
(3) State of principal use; more than three capital letters (example: DL 567 EFG).
(4) Name of the owner; (b) A number suffix shall notinclude the letters “I”, “O”,
(5) Address of the owner, including zip code; or “Q,” which may be mistaken for numerals.

(6) Whether the vessel is used for pleasure, rent or
lease, dealer or manufacturer demonstration, commerciabection 20. Size of Certificate of Number.
passenger carrying, commercial fishing, or other commercial  Each certificate of number shall be 22 by 3% inches.
use;

(7) Manufacturer’s hull identification number (or Section 21. Terms and Conditions for Vessel Numbering.
the hull identification number issued by the Department), if Except for a recreational-type public vessel of the

any; United States, the State shall condition the issuance of a
(8) Make of vessel; certificate of number on title to, the original manufacturer’s
(9) Year vessel was manufactured,; or importer’s statement or certificate of origin, copy of
(10) Overall length of vessel; notarized bill of sale, or other proof of ownership of a vessel.
(11) Whether the vessel is an open boat, cabin

cruiser, houseboat, etc.; Section 22. Boat Registration Records.
(12) Whether the hull is wood, steel, aluminum, (a) All valid records shall be filed alphabetically by the

fiberglass, plastic, or other; last names of owners and numerically by “DL” registration
(13) Whether the propulsion is inboard, outboard, numbers;

inboard-outdrive, jet, or sail with auxiliary engine; (b) Invalid records shall be maintained for three years at

(14) Whether the fuel is gasoline, diesel, or other; which time they shall be destroyed.
(15) A quotation of the State regulations pertaining
to change of ownership or addredecumentation, loss, BR-4. CASUALTY REPORTING SYSTEM
destruction, abandonment, theft or recovery of vessel REQUIREMENTS.
carriage of the certificate of number on board when the vessel
is in use, rendering aid in a boat accident, and reporting oection 1. Administration.

vessel casualties and accidents. The casualty reporting system of this State shall be
(b) A certificate of number issued to a manufacturer oradministered by the Boating Law Administrator who shall:
dealer to be used on a vessel for test or demonstration (1) Provide for the reporting of all casualties and
purposes may omit items 7 through 14 of subsection (a) ofccidents required by Section 2 of this regulation;
this section if the word “manufacturer” or “dealer” is plainly (2) Receive reports of vessel casualties or accidents
marked on the certificate. prescribed by Section 3 of this regulation;
(3) Review accident and casualty reports to assure
Section 18. Contents of Temporary Certificate. accuracy and completeness of reporting; and
A temporary certificate issued pending the issuance of (4) Determine the cause of casualties and accidents
a certificate of number shall contain the following reported.
information:
(1) Make of vessel; Section 2. Report of Casualty or Accident.
(2) Length of vessel; (a) The operator of a vessel shall submit the casualty or
(3) Type of propulsion; accident report prescribed in 33 CFR 8§ 173.57 to the
(4) State in which vessel is principally used; reporting authority prescribed in Section 4 of this regulation
(5) Name of owner; when, as a result of an occurrence that involves the vessel or
(6) Address of owner, including zip code; its equipment:
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(1) A person dies; (b) When the operator of a vessel cannot give the notice
(2) A person[teses—consciotshess—orreceives required by subsection (a) of this section, at least one of the
injured and requires] medical treatment beyond first aid persons on board shall notify the Division of Fish and

[er-is—tlisabledformore-than—24-hout$; Wildlife Enforcement Section, Telephone: 302-739-4580
(3) Damage to the vessel and other property totalsor 1-800-523 3336, or determine that the notice has been
more than $500.00; or given.
(4) A person disappears from the vessel under
circumstances that indicate death or injury. Section 6. Rendering of Assistance in Accidents.
(b) A report required by this section shall be made: [(&)] The operator of a vessel involved in an accident
(1) Immediately if a person dies within 24 hours of shall:
the occurrence; (1) Render necessary assistance to each individual

(2) Immediately if a persofteses—eonsciousness affected to save that affected individual from danger caused
or—reeeivesis injured and requires] medical treatment by the accident, so far as the operator can do so without
beyond first aid, ofis—disabledformore-than—24-houts  serious danger tothe operator’s or individual's vessel or to

of] disappears from a vessel; and individuals on board; and
(3) Within 5 days of the occurrence or death if an (2) Give the operator’'s name and address and
earlier report is not required by this subsection. identification of the vessel to the operator or individual in

(c) When the operator of a vessel cannot submit thecharge of any other vessel involved in the accident, to any
casualty or accident report required by subsection (a) of thisndividual injured, and to the owner of any property damaged.
section, the owner shall submit the casualty or accident [(b)-Anr-individual-complying-with-subseetion—<{a)of
report. this—section-or-gratuitotusty-and-ingood-faith-rendering

(d) The accident or casualty report completed by a Fistassistance—atthe—scene—of-a—casualty—without-objeetion
and Wildlife Agent may be substituted to meet the by-anindividuatassisted—is-nottablefor-damages—as a

requirements of this section. resutt-of-rendering-assistance-orfor-anact-or-omission
: o . I , ’ eal
Section 3. Casualty or Accident Report. treatment—or-other-assistance-when-the-individualacts

Each report required by Section 2 of this regulation shallas-an-erdinaty, reasenabte-antprudentindividuatwoutd
be in writing, dated upon completion, and signed by the persotave—actet—underthe—circumstancep.

who prepared it and shall contain, if available, the information
about the casualty or accident required by the Coast GuarBR-5. WATER SKIING.
pursuant to 33 CFR § 173.57.
Section 1. Water Skiing.
Section 4. Where to Report. (a) No person shall operate a vessel on any waters of
The report required by Section 2 of this regulation shallthis State for purposes of towing a person on water skis unless
be submitted to the Boating Law Administrator, Departmentthere is in such vessel a competent person, in addition to the
of Natural Resources and Environmental Control, Division operator, in a position to observe the progress of the person
of Fish and Wildlife, 89 Kings Highway, Dover, Delaware being towed. The observer shall be considered competent if
19901. he/she can, in fact, observe the person being towed and relay
any signals from the person being towed to the operator. This
Section 5. Immediate Notification of Death, subsection shall not apply to Class A vessels operated by the
Disappearance, or Physical Injury. person being towed and designed to be incapable of carrying
(&) When, as a result of an occurrence that involves dahe operator in or on the vessel.
vessel or its equipment, a person dies or disappears from a (b) No person shall engage in water skiing unless such
vessel or sustains an injury requiring more than first aid, theperson is wearing a Type |, Type Il, Type lll, or Type V PFD.
operator shall, without delay, by the quickest means availableThis provision shall not apply to a performer engaged in a
notify the Division of Fish and Wildlife Enforcement professional exhibition or a person preparing to participate
Section, Telephone: 302-739-4580 or 1-800-523-3336, ofor participating in an official regatta, boat race, marine parade,
(1) The date, time, and exact location of the tournament, or exhibition.
occurrence; (c) No person shall engage in water skiing and no person
(2) The name of each person who died, disappearedshall operate a vessel towing a person so engaged on any
or sustained an injury; waters of[the this] State with a tow line that exceeds 75
(3) The number and name of the vessel; and feet.
(4) The names and addresses of the owner and (d) No person shall engage in water skiing and no person
operator. shall operate a vessel towing a person so engaged on any
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waters ofthe this] State on which water skiing is prohibited. (1) Any shoreline where “Slow-No-Wake” signs
(e) No person shall engage in water skiing and no persomave been erected by the Department;
shall operate a vessel towing a person so engaged between (2) Floats;
sunset and sunrise. (3) Docks;
(f) The operator of a vessel towing a water skier shall (4) Launching ramps;
comply with all laws and regulations as they pertain to the (5) [eengested—beachedMarked swimming
individual’s class of vessel and shall maneuver the vessel in areas}
careful and prudent manner, so as not to interfere with other (6) Swimmers; or
vessels or obstruct any channel or normal shipping lane, and (7) Anchored, moored, or drifting vessels.
maintain reasonable distance from persons and property, so (c) No person shall operate a vessel at a rate of speed
as not to endanger the life or property of any person. greater than is reasonable having regard to conditions and

(g) No person shall engage in water skiing in such acircumstances such as the closeness of the shore and shore
manner as to strike or threaten to strike any person, vesseahstallations, anchored or moored vessels in the vicinity, width
or property, and no person shall operate a vessel oof the channel, and if applicable, vessel traffic and water use.
manipulate a tow line or other towing device in such a manner
as to cause a water skier to strike or threaten to strike anoth&ection 2. Responsibility of Operator.
person, vessel, or property. The operator of any vessel on the waters of this State

(h) No person shall engage in water skiing and no persoshall be legally responsible for injuries, damages to life, limb,
shall operate a vessel towing a person so engaged within or@ property caused by his/her vessel or vessel wake.
hundred (100) feet of any person in the water, a pier, dock,

float, wharf, or vessel anchored or adrift, or in any d|rect|on[5eeﬁeﬁ—3—ehed+eﬁee—te—e+de+s—by—EﬁJFe+eeﬁ=rent

of boat launching ramps, both public and private.
I T ol e lationt
Section 2. Prohibited Water Skiing Areas. to—witlfuty—fait-orrefuse—to—comply—with—anytawfut
Water skiing shall be prohibited in the following areas: erderor-tirection-of-an-enforeement-officerinvested-by

(1) The Rehoboth-Lewes Canal, in its entirety; taw-with—atthority-to—enforee—this—reguiation;]
(2) The channel through Masseys Landing from

Buoy No. 12 off Bluff Point to Buoy No. 19A; BR-7. NEGLIGENT AND GROSSLY NEGLIGENT

(3) The Assawoman Canal, in its entirety; OPERATION OF A VESSEL.

(4) The Indian River Inlet between Buoy No. 1 and
the Coast Guard Station; Section 1. Negligent or Grossly Negligent Operation.

(5) Roosevelt Inlet from 100 yards off jetty entrance (a) No person shall operate any vessel on the waters of
to the Canal; [the this] State in a negligent manner.

(6) White Creek south of Marker No. 9A; and (b) No person shall operate any vessel on the waters of

(7) Any [desigrated—ptblic marked] swimming [the this] State in a grossly negligent manner.
areas, unless authorized by a special permit issued by the (c) Depending upon the degree of negligence, the

Department. following shall constitute a violation of subsection (a) or (b)
of this section:
[Section-3—Obedience-to-Ordersby-Enforecement-Officers. (1) Failure to reduce speed in areas where boating
H-shaltbe-a-viotation-of thisregulationforapersen  is concentrated, endangering life, limb, and/or property;
to—witlfuty—fait-orrefuse—to—complty—with—anytawfat (2) Operating at excessive speestder—storm
orderor-direction-of-an-enforcement-officerinvested-by  conditions—in—fog-or-othertow-visibility—conditions at
taw-with—atthority-to—enforee—this—reguiation;] times of restricted visibility];
(3) Operating at excessive speed when maneuvering
BR-6. VESSEL SPEED. room is restricted by narrow channels or when vision is
obstructed by such things as jetties, land, or other vessels;
Section 1. Safe Boat Speed. (4) Impeding the right-of-way of a stand-on or
(a) Every vessel shall at all times proceed at a safe speagtivileged vessel so as to endanger risk of collision;
so that she can take proper and effective action to avoid (5) Towing a water skier in a restricted area or where
collision and be stopped within a distance appropriate to then obstruction exists;
prevailing circumstances and conditions. (6) Operating a vessel within swimming areas when
(b) The speed of all vessels on the waters of this Statdathers are present;
shall be limited to a Slow-No-Wake speed when within 100 (7) Operating a vessel in areas posted as closed to
feet of: vessels due to hazardous conditions;
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(8) Operating a vessel through an area where a regatt8ection 2. Enforcement.
or marine parade is in progress in a way that could presenta (a) Enforcement officers shall, if a violation of this
hazard to participants or spectators and interfere with theegulation is observed, and in their judgment such a deficiency
safeconduct of the event; creates an especially hazardous condition to the occupants
(9) Operating a vessel with any person sitting on of the vessel, direct the operator to take specific steps to
the bow, gunwales, or stern with legs hanging over the side correct the unsafe condition.

except a sailboat equipped with lifelines while engaged (b) Compliance by operator. Immediate compliance
in a race for which a permit has been secured under 8 by the operator is required for safety purposes. Failure to
2120 of Title 23] comply with the directives of an enforcement officer shall

(10) Operating a vessel or use any water skis whileresult in a citation under Section 3[dfis+egutation BR-
under the influence of alcohol, any narcotic drug, barbiturate 1] as well as for the specific violation which created the unsafe

marijuana, or hallucinogen; condition.
(11) Loading a vessel with passengers or cargo
beyond its safe carrying capacity; [Section-3—Obedience-to-Ordersby-Enforeement-Officers.

(12) Operating a vessel with an engine of a higher  ttshattbe-a-vielation-ef-thisregutation-for-a—person
horsepower rating than the rating noted on the vessel'so—wiltfuty—fat-orrefuse—to—ecomply—with—anytawfut
capacity plate or in the manufacturer’s specifications; and eorder-or-direction-of-an-enforcement-officerinvested-by

(13) Other actions deemed by an enforcementtaw—with—authority-to—enforece-thisregutatiorr)
officer to be in violation of subsection (a) or (b) of this
regulation. BR-9. MINIMUM REQUIRED EQUIPMENT FOR

VESSELS USING STATE WATERS.

[Section—2—Obedience—to—Ordershy Enforcement
Officers: PART A - General.
H-shaltbe-a-viotation-of thisregulationferapersen  Section 1. Applicability.

to—witlfuty—fait-or—refuse—to—complty—with—anytawfat (a) This regulation does not apply to:
orderor-direction-of-an-enforcement-officer-invested-by (1) Military or public vessels of the United States,
taw-with—atthority-to—enforee—this—regutation;] other than recreational-type public vessels; and
(2) A vessel used exclusively as a ship’s lifeboat.
BR-8. TERMINATION OF UNSAFE USE OF A VESSEL. (b) Part B of this regulation prescribes general provisions
applicable to all vessels covered by this regulation. Part C
Section 1. Especially Hazardous Conditions. prescribes minimum required equipment for recreational
Especially hazardous conditions warranting terminationvessels used on the waters[tfe this] State. Part D
of voyage shall include, but not be limited to,: prescribes minimum required equipment for vessels other
(1) Insufficient [lfe-saving—devieesnumber of than recreational vessels that are not required to be
Coast Guard approved PFDs] documented.
(2) Insufficient fire{fighting——¢devices
extinguishing equipment} [Seetion—2—Compliance—with—Coast-Guart-Regutations.
(3) Overloaded [beyond manufacturer’s Purstant-to-§214-of Titte23,evef-vesselshaltbe
recommended safe loading capacity] provided-with-the-egtipmentprescribed-by-Coast-Guard

(4) Failure to display required navigation lights; regutations—ant—any-amendments—er-changes-thereto,
(5) Fuel leakagéfrom either the] fuel system or  even—if-steh—amendments—orchanges-thereto-have-not

engine; been—enacted-ntotawby-this—State-orpromuigated-as
(6) Fuel accumulatioffetherthan-fuettank) in regutations—by-theDivision]
the bilges}
(7) Failure to meet ventilation requiremefitsr PART B - Provisions Applicable to All Vessels Covered
tank and engine spaces] by this Regulation.
(8) [Fatture—to—meet Improper] backfire flame  Section 1. Fire-Extinguishing Equipment.
control [regdirement]; () All hand portable fire extinguishers, semiportable
(9) Excessive leakage or accumulation of water in fire extinguishing systems, and fixed fire extinguishing
bilges; systems shall be Coast Guard approved pursuant to 46 CFR §
(10) Deteriorated condition of vessel; or 25.30-5.
(11) Any other condition deemed hazardous by an (b) All required hand portable fire extinguishers and
enforcement officer. semiportable fire extinguishing systems shall be of the “B”

type; i.e., suitable for extinguishing fires involving flammable
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liquids such as gasoline, oil, etc., where a blanketing orelsewhere on the extinguisher, the container shall be replaced
smothering effect is essential. The number designations fowith a new one and thigentainer extinguisher shall be]
size will start with “I” for the smallest to “V” for the largest. properly serviced or the extinguishshall be] replaced with

For the purpose of this regulation, only sizes | through Ill another approved extinguisher.

will be considered. Sizes | and Il are considered hand portable  [th)(g)] Fire extinguishers shall be at all times kept in a
fire extinguishers and sizes lll, IV, and V are consideredcondition for immediate and effective use, and shall be so
semiportable fire extinguishing systems which shall be fittedplaced as to be readily accessible.

with suitable hose and nozzle or other practicable means so

that all portions of the space concerned may be coveredSection 2. Backfire Flame Control.

Examples of size graduations for some of the typical hand  (a)Applicability. This section applies to every gasoline
portable fire extinguishers and semiportable fire engine installed in a motorboat or motor vessel after April
extinguishing systems are set forth in the following table: 25, 1940, except outboard motors.

(b) Installations made before November 19, 1952, need

TYPE SIZE FOAM CcOo2 DRY CHEMICAL H ALON i H i 1
(eaLLonS) | PouNDS) PoUNDS | (POUNDS) not megt the Qetalled requirements of this secpon and may
be continued in use as long as they are serviceable and in
1, 1, g .
S ”' ;1//“ 1‘; fo %2 good condition. Replacements shall meet the applicable
2 . . .
B m - E ) - requirements of this section.

(c) Installations consisting of backfire flame arrestors
[¢eh(c)] All hand portable fire extinguishers and ©Of engine air and fuel induction systems bearing basic
semiportable fire extinguishing systems shall haveApproval. Nos. 162.015 or 162.041 or engine air and fuel
permanently attached thereto a metallic name plate givingnduction systems bearing basic Approval Nos. 162.015 or
the name of the item, the rated capacity in gallons, quarts, 0#62.042, may be continued in use as long as they are
pounds, the name and address of the person or firm for whorgerviceable and in good condition. New installations or
approved, and the identifying mark of the actual manufacturerféplacements shall meet the applicable requirements of this
[€e)(d)] Vaporizing-liquid type fire extinguishers Section.
containing carbon tetrachloride or chlorobromomethane  (d) No person may use a vessel to which this section
or other toxic vaporing liquids are not acceptable as equipmerftPplies unless each engine is provided with an acceptable
required by this part. means of backfire flame control. The following are
[9(e)] Hand portable or semiportable extinguishers acceptable means of backfire flame control:
which are required on their name plates to be protected from (1) A backfire flame arrester complying with
freezing shall not be located where freezing temperaturesociety of Automotive Engineers (SAE) Standard J-1928 or
may be expected. Underwriters Laboratories (UL) Standard 1111 and marked
[6g)()] The use of dry chemical, stored pressure, fire accordingly. The flame arrestor shall be suitably secured to
extinguishers not fitted with pressure gauges or indicatingthe air intake with a flame tight connection;
devices, manufactured prior to January 1, 1965, may be (2) An engine air and fuel induction system which
permitted on motorboats and other vessels so long as sudlfovides adequate protection from propagation of backfire
extinguishers are maintained in good and serviceabldlame to the atmosphere equivalent to that provided by an

condition. The following maintenance and inspections areapproved backfire flame arrester. A gasoline engine utilizing
required for such extinguishers: an air and fuel induction system, and operated without an

(1) When the date on the inspection record tag onaPproved backfire flame arrester, shall either include a reed

the extinguisher shows that 6 months have elapsed since la%glve assembly or be installed in accordance with SAE
weight check ashore, then such extinguisher is no longeptandard J-1928; and o
accepted as meeting required maintenance conditions until (3) An arrangement of the carburetor or engine air

reweighed ashore and found to be in a serviceable conditiofduction system that will disperse any flames caused by
and within required weight conditions; engine backfire. The flames must be dispersed to the

(2) If the weight of the container [8 ¥] ounce  atmosphere outside the vessel in such a manner that the
less than that stamped on the container, it shall be servicedlames will not endanger the vessel, persons on board, or

(3) If the outer seal or seals (which indicate hearby vessels and structures. Flame dispersion may be
tampering or use when broken) are notintact, an enforcemerﬁChi.eVEd.by attac.hments to the carburetor or location of the
officer may inspect such extinguisher to see that the frangibléngine air induction system. All attachments shall be of
disc in[the] neck of the container is intact; and if such disc Metallicconstruction with flametight connections and firmly
is not intact, the container shall be serviced: and secured to withstand vibration, shock, and engine backfire.

(4) If there is evidence of damage, use, or leakage, (€) No person may use a vessel to which this section
such as dry chemical powder observed in the nozzle ofPplies unless the backfire flame arrester is serviceable and
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in good condition. (b) A vessel of less than 12 meters (39.4 ft.) in length
shall be equipped with a whistle or horn, or some other
Section 3. Ventilation. sounding device capable of making an efficient sound signal.

(a) Applicability. This section applies to motorboats,
motor vessels, and boats used on the watefgefthis] Section 5. Visual Distress Signals.
State and subject to this regulation. (a) Applicability. This section applies to all boats
(b) No person shall operate a motorboat or motor vesselpperated on the coastal waters of this State and those waters

except an open boat, built after April 25, 1940, and beforeconnected directly to them (i.e., bays, sounds, harbors, rivers,
August 1, 1980, which uses fuel having a flashpoint of 110inlets, etc.) where any entrance exceeds 2 nautical miles
F., or less, without every engine and fuel tank compartmenbetween opposite shorelines to the first point where the
being equipped with a natural ventilation system. A naturallargest distance between shorelines narrows to 2 miles.
ventilation system consists of: (b) Prohibition. Unless exempted by subsection (c) of

(1) At least two ventilator ducts, fitted with cowls this section, no person may use a boat to which this section
or their equivalent, for the efficient removal of explosive or applies unless visual distress signals, approved by the
flammable gases from the bilges of every engine and fueCommandant of the Coast Guard under 46 CFR Part 160 or
tank compartment; certified by the manufacturer under 46 CFR Parts 160 and

(2) At least one exhaust duct installed so as to extend 61, in the number required, are on board. Devices suitable
from the open atmosphere to the lower portion of the bilgefor day use and devices suitable for night use, or devices
and at least one intake duct that is installed to extend to auitable for both day and night use, shall be carried.
point at least midway to the bilge or at least below the level  (¢) Exemptions The following boats shall be exempt
of the carburetor air intake; and from the carriage requirements of subsection (b) of this

(3) The cowls shall be located and trimmed for section between sunrise and sunset, but between sunset and
maximum effectiveness and in such a anner so as to prevestunrise, visual distress signals suitable for night use, in the

displaced fumes from being recirculated. number required, shall be on board:
(c) Boats built after July 31, 1978, shall be exempt from (1) Boats less than 16 feet in length;

the requirements of subsection (a) of this section for fuel (2) Boats participating in organized events such as
tank compartments that: races, regattas, or marine parades;

(1) Contain a permanently installed fuel tank if each (3) Open sailboats less than 26 feet in length not
electrical component is ignition rotected in accordance withequipped with propulsion machinery; and
33 CFR § 183.410(a); and (4) Manually propelled boats.

(2) Contain fuel tanks that vent to the outside of the (d) Launchers When a visual distress signal carried to
motorboat or motor vessel. meet the requirements of this section requires a launcher to

(d) Boats built after July 31, 1980, or which are in activate, then a launcher approved by the Coast Guard under
compliance with the Coast Guard Ventilation Standard, a46 CFR § 160.028 shall also be carried. Launchers
manufacturer requirement (33 CFR 88 183.610 andmanufactured before January 1, 1981, which do not have
183.620), shall be exempt from the requirements ofapproval numbers are acceptable for use with meteor or
subsections (b) and (d) of this section. parachute signals as long as they remain in serviceable

(e) No person shall operate a boat after July 31, 1980¢ondition.
that has a gasoline engine for electrical generation, (e) Visual distress signals accepted Any of the
mechanical power or propulsion unless it is equipped withfollowing signals when carried in the number required, can
an operable ventilation system that meets the requirementise used to meet the requirements of this section:
of 33 CFR § 183.610(a), (b), (d), () and (f) and 183.6209(a). (1) An electric distress light meeting the standards

(f) Boat owners shall maintain their boats’ ventilation of 46 CFR 8§ 161.013. One is required to meet the night
systems in good operating condition (regardless of the boat’snly requirement;

date of manufacture). (2) An orange flag meeting the standards of 46 CFR
§ 160.072. One is required to meet the day only requirement;
Section 4. Whistles and Bells. (3) Pyrotechnics meeting the standards noted in the

(a) A vessel of 12 meters (39.4 ft.) or more in length following table:
shall be equipped with a whistle and a bell. The whistle and
bell shall comply with the specifications in Annex Ill to the
Inland Navigation Rules (33 CFR Part 86). The bell may be
replaced by other equipment having the same respective sound
characteristics, provided that manual sounding of the
prescribed signals shall always be possible.
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APPROVAL NO. DEVICE MEETS REQUIRE- NO. REQUIRED th|S section. ) ) )
UNDER 46 CFR__DESCRIPTION MENTS FOR (c) A Type V PFD may be carried in lieu of any PFD
§ 160.021 Hand-Held Red Flates Day and Night 3 . . . .
—5T50022 FToating Orange Smoke—Day Only ) required under subsections (a) and (b) of this section,
§ 160.024 Parachute Red Flare Day and Night 3 i .
§ 160.036 Hand-Held Rocket- prOVIded' L
Propelled Parachute Day and Night 3 (1) The approval label on the Type V PFD indicates
Red Flare . . .
5160037 Hand-Held Orange that the device is approved:
Smoke Day Only 3 i i i i
- oA O STk Bay Ony . _ (a) For the activity in which the vessel is
§ 160.066 Red Aerial Pyrotechnic belng Used; or
Flare Day and Night 3 (b) As a substitute for a PFD of the Type
— _ . required in the vessel in use,
(f) Any cpmbmanon of signal devices selected.from the (2) The PFD is used in accordance with any
types noted in paragraphs (e)(1), (2) and (3) of this sectionequirements on the approval label; and
when carried in the number required, may be used to meet (3) The PFD is used in accordance with requirements

both day and night requirementd{Examptes:the  in its owner's manual, if the approval label makes reference
eombination-ef-two—hend-hetdredflaresandonAe 0 such a manual.
parachute—red—flaremeetsboth—day—and night (d) A Type V hybrid PFD may satisfy the carriage
feqirements;-and-three-hand-held-erange-smoeke-with  requirements provided it is worn except when the boat is not
one-etectric—tistresstight-meetboth-day-antnight  ynderway or when the user is below deck.

reguirements:) (The following illustrates the variety

and combination of devices which can be carried to meet  gection 2. Exceptions.

both day and nlght requirements: three hand-held red (a_) Canoes and kayaks 16 feet in |ength and over are
flares; one hand-held red flare and two parachute flares;  exempted from the requirements for carriage of the additional
or three hand-held orange smoke signals with one Type |V PFD required under Section 1(b) of this part.
electric distress light.)] (b) Racing shells, rowing sculls, racing canoes and racing
(9) Stowage, serviceability, approval and markinlo  kayaks are exempted from the requirements for carriage of
person may use a boat unless the visual distress signaﬁqy Type PFD required under Section 1 of this part.
required by this section are: (c) Sailboards are exempted from the requirements for

(1) Readily accessible; carriage of any Type PFD required under Section 1 of this
(2) In serviceable condition and the service life of part.

the signal, if indicated by a date marked on the signal, has not

expired; . _ Section 3. Stowage, Condition, and Marking of PFDs.

(3) Legibly marked with the approval number or (a) No person may use a recreational vessel unless each
certification statement as specified in 46 CFR Parts 160 anq-ype I, 11, or Il PFD required by Section 1(a) of this part, or
161; and equivalent Type allowed by Section 1(c) of this part, is readily

(4) In sufficient quantity as required by the Coast g¢ccessible.

Guard. (b) No person may use a recreational vessel unless each

(h) Prohibited use No person in a boat shall display a Type IV PFD required by Sectidate) 1(b)] of this part, or
visual distress signal on waters to which this section appliegquivalent Type allowed by Section 1(c) of this part, is
under any circumstance except a situation where assistanggmediately available.

is needed because of immediate or potential danger to the (C) No person may use a recreational vessel unless each

persons on board. PFD required by Section 2(c) of this part or allowed by
o . . Section 1(b) of this part is:

PART C - Minimum Required Equipment for (1) In serviceable condition, as defined by 33 CFR

Recreational-Type Vessels. § 175.23:

Section 1. Personal Flotation Devices. (2) Of an appropriate size and fit for the intended

(a) Except as provided in Section 2 of this part, no personyearer, as marked on the approval label;
may use a recreational vessel unless at least one PFD of the gnqg

following types is on board for each person: (3) Legibly marked with its Coast Guard approval
(1) Type | PFD; number, as specified in 46 CFR Part 160.
(2) Type Il PFD; or
(3) Type Il PFD. Section 4. Fire-Extinguishing Equipment Required.

(b) No person may use a recreational vessel 16 feet or  (a) Motorboats less than 26 feet in length with no fixed
more in length unless one Type IV PFD is on board in additiorire extinguishing system installed in machinery spaces shall
to the total number of PFD’s required in subsection (a) ofcarry at least one Type B-I approved hand portable fire

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 11, FRIDAY, MAY 1, 1998




1784 FINAL REGULATIONS

extinguisher. When an approved fixed fire extinguishing Section 2. Life Preservers and Other Life-Saving
system is installed in machinery spaces, a portableEquipment Required.

extinguisher is not required. If the construction of the (a) No person may operate a vessel to which Section 1
motorboat does not permit the entrapment of explosive orof this part applies unless it meets the requirements of this
flammable gases or vapors, no fire extinguisher is requiredsection.

(b) Motorboats 26 feet to less than 40 feet in length (b) Each vessel not carrying passengers for hire, less
shall carry at least two Type B-I approved hand portable firethan 40 feet in length, shall have at least one life preserver
extinguishers or at least one Type B-Il approved portable firg(Type | PFD), buoyant vest (Type Il PFD), or marine buoyant
extinguisher. When an approved fixed fire extinguishing device intended to be worn (Type Il PFD), of a suitable size
system is installed, one less Type B-I extinguisher is requiredfor each person on board. Kapok and fibrous glass life

(c) Motorboats 40 feet to not more than 65 feet in lengthpreservers which do not have plastic-covered pad inserts as
shall carry at least three Type B-I approved hand portablegequired by 46 CFR 88 160.062 and 160.005 are not
fire extinguishers or at least one Type B-I and one Type B-llacceptable as equipment required by this subsection.
approved portable fire extinguisher. When an approved fixed  (c) Each vessel carrying passengers for hire and each
fire extinguishing system is installed, one less Type B-lvessel 40 feet in length or longer not carrying passengers
extinguisher is required. for hire shall have at least one life preserver (Type | PFD) of

(d) Motorboats 65 feet and over used for recreationala suitable size for each person on board. Kapok and fibrous
purposes shall carry fire extinguishing equipment asglass life preservers which do not have plastic-covered pad
prescribed under Section 3(b) of Part D of this regulation. inserts as required by 46 CFR 88 160.062 and 160.005 are

(e) Motorboats are required to carry fire extinguishersnot acceptable as equipment required by this subsection.

if any one of the following conditions exist: (d) In addition to the equipment required by subsection
() Inboard engines; (b) or (c) of this section, each vessel 26 feet in length or
(2) Closed compartments and compartments undetonger shall have at least one Coast Guard approved ring life
seats wherein portable fuel tanks may be stored; buoy.
(3) Double bottoms not sealed to the hull or which (e) Each vessel not carrying passengers for hire may
are not completely filled with flotation material; substitute an exposure suit (or immersion suit) for a life
(4) Closed living spaces; preserver, buoyant vest, or marine buoyant device required
(5) Closed stowage compartments in which under subsection (b) or (c) of this section. Each exposure
combustible or flammable materials are stowed; or suit carried in accordance with this paragraph shall be Coast

(6) Permanently installed fuel tanks. (Fuel tanks Guard approved.

secured so they cannot be moved in case of fire or other (f) On each vessel, regardless of length and regardless
emergency are considered permanently installed.) of whether carrying passengers for hire, a commercial hybrid

(f) Motorboats contracted for prior to November 19, PFD may be substituted for a life preserver, buoyant vest, or
1952, shall meet the applicable provisions of this sectionmarine buoyant device required under subsection (b) or (c)
insofar as the number and general type of equipment i®f this section if it is:
concerned. Existing items of equipment and installations (1) In the case of a Type V commercial hybrid PFD,
previously approved but not meeting the applicable worn when the vessel is underway and the intended wearer is
requirements for type approval may be continued in servicenot within an enclosed space;
so long as they are in good condition. All new installations (2) Used in accordance with the conditions marked
and replacements shall meet the requirements of this sectiolmn the PFD and in the owner’s manual; and

(3) Labeled for use on uninspected commercial

PART D - Life-Saving Equipment for Commercial Vessels  vessels.

not Documented. (g9) The life-saving equipment required by this section
Section 1. Applicability. shall be legibly marked.
This part applies to each vessel to which this regulation  (h) The life-saving equipment designed to be worn
applies except: required in subsections (b), (c), and (e) of this section shall
(1) Vessels used for non-commercial use; be readily accessible.
(2) Vessels leased, rented, or charted to another for (i) The life-saving equipment designed to be thrown
the latter’s non-commercial use; or required by subsection (d) of this section shall be
(3) Commercial vessels propelled by sail not immediately available.
carrying passengers for hire; or () The life-saving equipment required by this section

(4) Commercial barges not carrying passengers forshall be in serviceable condition.
hire.
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Section 3. Fire-Extinguishing Equipment Required. BR-10. BOAT RAMPS AND PARKING LOTS
(a) Motorboats. ADMINISTERED BY DIVISION.
(1) Motorboats less than 26 feet in length shall abide
by Section 4(a) of Part C of this regulation. Section 1. Applicability.

(2) Motorboats 26 feet in length to less than 40 This regulation applies to boat ramps, parking lots, and
feet in length shall abide by Section 4(b) of Part C of thisseawalls or other mooring facilities administered by the
regulation. Division.

(3) Motorboats 40 feet in length to less than 65
feet in length shall abide by Section 4(c) of Part C of thisSection 2. Boat Ramps and Mooring Facilities.
regulation. (a) Whoever uses a boat ramp, seawall, or other mooring

(b) Motor Vessels. facility shall do so on a first-come, first-serve basis.

(1) Motor vessels less than 50 gross tonnage shall  (b) No person shall leave a vessel unattended at any
carry one Type B-Il approved hand portable fire extinguisher.seawall or other mooring facility. Disabled vessels shall clear

(2) Motor vessels 50 and not over 100 gross tonnagédhe area as soon as possible.
shall carry two Type B-Il approved hand portable fire (c) No person shall use any seawall or other mooring
extinguishers. facility except for vessels loading and unloading and as a

(3) Motor vessels 100 and not over 500 grossholding area for vessels waiting to use boat ramps.
tonnage shall carry three Type B-Il approved hand portable  (d) No person shall moor or conduct repairs to a vessel
fire extinguishers. in any area which interferes with vessel traffic at a boat ramp.

(4) Motor vessels 500 but not over 1,000 gross Ramp space shall be kept clear at all times for usage of vessels
tonnage shall carry six Type B-Il approved hand portable firebeing launched or recovered.
extinguishers. (e) Vessels left abandoned at any seawall or other

(5) Motor vessels over 1,000 gross tonnage shallmooring facility or found adrift shall be removed at the
carry eight Type B-Il approved hand portable fire owner’'s expense. Vessels left unattended at any seawall or
extinguishers. other mooring facility in excess of 48 hours without

(c) In addition to the hand portable fire extinguishers contacting the Division or a Fish and Wildlife Agent shall be
required by subsection (b) of this section, the following fire- deemed abandoned.
extinguishing equipment shall be fitted in the machinery
space: Section 3. Parking Lots.

(1) One Type B-ll hand portable fire extinguisher (a) No person shall park a vehicle or boat trailer in an
shall be carried for each 1,000 B. H. P. of the main enginesindesignated parking space.
or fraction thereof. However, not more than six such (b) No person shall park, stop, or stand a vehicle or boat
extinguishers need be carried. trailer in front of a boat ramp except in designated areas.

(2) On motor vessels over 300 gross tons, either  (c) No person shall park a vehicle or boat trailer in such
one Type B-lll semiportable fire-extinguishing system shall a manner as to impede traffic.

be fitted, or alternatively, a fixed fire-extinguishing system (d) No person shall camp overnight in a parking lot.
shall be fitted in the machinery space. (e) No person shall abandon a vehicle or boat trailer in a
(d) Barges carrying passengers. parking lot. If a vehicle or boat trailer is abandoned, it will

(1) Every barge 65 feet in length or less while be removed at the owner’s expense. Vehicles or boat trailers
carrying passengers when towed or pushed by a motorboaleft unattended in a parking lot for in excess of 48 hours
motor vessel or steam vessel shall be fitted with hand portable/ithout contacting the Division or a Fish and Wildlife Agent
fire extinguishers as required by this Section 4 of Part C ofshall be deemed abandoned.
this regulation, depending upon the length of the barge. (f) Operators of emergency vehicles shall have priority

(2) Every barge over 65 feet in length while carrying over all other vehicles. Vessel operators shall clear passage
passengers when towed or pushed by a motorboat, motdor emergency vehicles on their approach or when directed
vessel or steam vessel shall be fitted with hand portable firdy an enforcement officer.
extinguishers as required by this section, depending upon the

gross tonnage of the barge. [Section—4—Obedience—to—Ordersby-Enforcement
Officers:
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BR-11. NAVIGATION LIGHTS. (c) No person may use a vessel to which this regulation
applies unless it carries and exhibits the light or day shapes
Section 1. Applicability. required in the International or Inland Navigational Rules and

(a) Except for vessels used by enforcement officers forAnnexes (Commandant Instruction M16672.2C) for vessels
law enforcement purposes, this regulation applies to allused under special circumstances defined therein.
vessels used on the waters of this State.

(b) Vessels over 20 meters (65.6 ft.) in length and vesselS$ection 4. Navigation Lights Required.
listed below shall display lights and exhibit shapes in (a) Power-driven vessels underway in international and
accordance with the International or Inland Navigation Rulesinland waters shall exhibit:

and Annexes (Commandant Instruction M16672.2C): (1) A masthead light forward;
(1) Vessels towing, pushing, or being towed or (2) A second masthead light abaft of and higher than
pushed; the forward one; except that in inland waters a vessel of less
(2) Vessels engaged in fishing; than 50 meters (164 ft.) in length shall not be obliged to
(3) Vessels not under command; exhibit such light but may do so;
(4) Vessels restricted in their ability to maneuver; (3) Sidelights; and
(5) Pilot vessels; or (4) A sternlight.
(6) Air-cushion vessels. (b) Power-driven vessels underway in international
waters:
Section 2. Visibility of lights. (1) Power-driven vessels of less than 12 meters
[&)] The lights required by this section shall have an(39.4 ft.) in length may in lieu of the lights prescribed in
intensity so as to be visible at the following ranges: subsection (a) of this section exhibit an all-round white light
(1) In a vessel of 12 meters (39.4 ft.) or more in and sidelights;
length but less than 50 meters (164 ft.) in length: (2) Power-driven vessels of less than 7 meters (23

(a) a masthead light, 5 miles; except that whereft.) in length whose maximum speed does not exceed 7 knots
the length of the vessel is less than 20 meters (65.6 ft.), Bnay in lieu of the lights prescribed in subsection (a) of this

miles; section exhibit an all-round white light and shall, if
(b) a sidelight, 2 miles; practicable, also exhibit sidelights; and
(c) a sternlight, 2 miles; (3) The masthead light or all-round white light on a
(d) a towing light, 2 miles; power-driven vessel of less than 12 meters (39.4 ft.) in length
(e) awhite, red, green or yellow all-round light, may be displaced from the fore and aft centerline of the vessel
2 miles; and if centerline fitting is not practicable, provided that the
(f) a special flashing light, 2 miles. sidelights are combined in one lantern which shall be carried
(2) In a vessel of less than 12 meters (39.4 ft.) inon the fore and aft centerline of the vessel or located as nearly
length: as practicable in the same fore and aft line as the masthead
(a) a masthead light, 2 miles; light or the all-round white light.
(b) a sidelight, 1 mile; (c) Power-driven vessels underway in inland waters shall
(c) a sternlight, 2 miles; exhibit the same light for vessels in subsection (a) of this
(d) a towing light, 2 miles; section except:
(e) awhite, red, green or yellow all-round light, (1) A vessel of less than 12 meters (39.4 ft.) in
2 miles; and length may, in lieu of the lights prescribed in subsection (a)
(f) a special flashing light, 2 miles. of this section, exhibit an all-round white light and sidelights.
(2) A vessel of less than 20 meters (65.6 ft.) in
Section 3. Prohibition. length need not exhibit the masthead light forward of

(a) No person may use a vessel to which this regulatioramidships but shall exhibit it as far forward as practicable.
applies without carrying and exhibiting the lights required in (d) Sailing vessels underway and vessels under oars in
Section 4 of this regulation and of the intensity required ininternational and inland waters:

Section 2 of this regulation: (1) A sailing vessel underway shall exhibit:
(1) When underway or at anchor; (a) Sidelights; and
(2) In all weathers from sunset to sunrise; and (b) A sternlight;
(3) During times of restricted visibility. (2) In a sailing vessel of less than 20 meters (65.6

(b) No person may use a vessel to which this regulatiortft.) in length, the lights prescribed in paragraph (d)(1) of this
applies which exhibits other lights which may be mistakensection may be combined in one lantern carried at or near
for those required in Section 4 of this regulation during suchthe top of the mast where it can best be seen.
time as navigation lights are required. (3) A sailing vessel underway may, in addition to
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the lights prescribed in paragraph (d)(1) of this section,Section 2. Anchoring.

exhibit at or near the top of the mast, where they can best be (a) No person shall anchor a vessel or other object in a

seen, two all-round lights in a vertical line, the upper beingnavigable channel or allow any equipment from an anchored

red and the lower being green, but these lights shall not beessel to extend into the channel and subsequently interfere

exhibited in conjunction with the combined lantern permitted with passage of any other vessel.

in paragraph (d)(2) of this section. (b) No person shall anchor a vessel in such a manner as
(4) A sailing vessel of less than 7 meters (23 ft.) in to obstruct or otherwise obscure navigation aids.

length shall, if practicable, exhibit the lights prescribed in (c) No person shall anchor a vessel or allow any

paragraph (d)(1) or (2) of this section, but if she does notequipment from an anchored vessel to obstruct or otherwise

she shall have ready at hand an electric torch or lighted lanterimterfere with passage or any other vessel near:

showing a white light which shall be exhibited in sufficient (1) A boat launching facility;
time to prevent collision. (2) A marina entrance;

(5) A vessel under oars may exhibit the lights (3) The entrance to any canal or waterway;
prescribed in this section for sailing vessels, but if she does (4) A permanent mooring facility; or
not, she shall have ready at hand an electric torch or lighted (5) A vessel docking facility.
lantern showing white light which shall be exhibited in (d) No person shall place any item or equipment in a
sufficient time to prevent collision. navigable channel so as to obstruct or otherwise impede or

(6) A vessel proceeding under sail when also beinginterfere with the passage of a vessel.
propelled by machinery shall exhibit forward where it can
best be seen a conical shape, apex downward. When upd&ection—3—0betience—to—Orders—byEnforecement
inland waters, a vessel of less than 12 meters (39.4 ft.) irbfficers:
length is not required to exhibit this shape. H-shaltbe-a-viotation-of thisregulationforapersen
(e) Anchored vessels: to—witlfuty—fait-or—refuse—to—comply—with—any—tawfut
(1) International and Inland Vessels at permanent erder-ortirection-of-an-enforeement-officerinvested-by
moorings are not required to display an anchor light. taw-with—atthority-to—enforee—this—reguiation;]
(2) International and Inland A vessel of less than
50 meters (164 ft.) in length at anchor shall exhibit an all-* Must have manufacture date of October 1980 or later.

round white light where it can best be seen or: 2 These signals require use in combination with a suitable
(a) In the fore part, an all-round white light or launching device.
one ball; and 3 These devices may be either meteor or parachute assisted

(b) At or near the stern and at a lower level thantype. Some of these signals may require use in combination
the light prescribed in subparagraph (2)(a) of this subsectionyith a suitable launching device.
an all-round white light.
(3) Inland. A vessel of less than 7 meters (23 ft.) APPENDIX A
in length, when at anchor, not in or near a narrow channel, ISSUING AUTHORITIES
fairway, anchorage, or where other vessels normally navigate,
shall not be required to exhibit the lights or shapes prescribed (a) The state is the issuing authority and reporting

in paragraph (d)(2) of this section. authority in:
[Seetion—5—Obedience—to—Ordersby-Enforcement Alabama (AL) Montana (MT)
Officers: American Samoa (AS) Nebraska (NB)
H-shaltbe-a-viotation-of thisregulationferapersen  Arizona (AZ2) Nevada (NV)
to—witlfuty—fait-orrefuse—to—complty—with—anytawfat Arkansas (AR) New Hampshir@NH)
orderor-direction-of-an-enforcement-officerinvested-by  California (CF) New Jersey  (NJ)
taw-with—atthority-to—enforee—this—reguiation;] Colorado (CL) New Mexico (NM)
Connecticut  (CT) New York (NY)
BR-12. ANCHORING AND OBSTRUCTING Delaware (DL) North Carolina (NC)
NAVIGATION. District of Columbia (DC) North Dakota (ND)
Florida (FL) Ohio (OH)
Section 1. Applicability. Georgia (GA) Oklahoma (OK)
This regulation applies to all vessels or other objectsGuam (GM) Oregon (OR)
used or placed on the waters of this State. Hawaii (HA) Pennsylvania  (PA)
Idaho (ID) Puerto Rico (PR)
lllinois (IL) Rhode Island  (RI)
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Indiana (IN) South Carolia (SC) DEPARTMENT OF NATURAL
o R oot 28 RESOURCES & ENVIRONMENTAL
Kentucky (KY) Texas (TX) CONTROL

Louisiana (LA) Utah (UT) DivisioN oF AIR & W ASTE M ANAGEMENT
m'r;;n d img)) xierginnci’;'t %B Statutory Authority: 7 Delaware Code,
Massachusetts (MS) Virgin Islands (V1) Chapter 60

Michigan (MC) Washington (WN)

Minnesota (MN) WestVirginia  (WV) Secretary’s Order No. 98-A-0014

Mississippi (M1) Wisconsin (WS) . o

Missouri (MO) Wyoming (WY) Re: Proposed Regulation No. 38 “Emission Standards

for Hazardous Air Pollutants for Source Categories”
(b) The Coast Guard is the issuing authority and of the RegulationgGoverningthe Control of Air Pollution

reporting authority in:

Date of Issuance: April 14, 1998

Alaska (AK)
Effective Date of Regulatory Amendments: May 11, 1998

(c) The abbreviations following the names of the

states listed in the paragraphs (a) and (b) are the two capital Background
letters that must be used in the number format to denote
the state of principal use. On Wednesday, April 8, 1998, a public hearing was
held in the DNREC Auditorium of the Richardson and
APPENDIX B Robbins Building at 89 Kings Highway, Dover, Delaware,
ONE YEAR CYCLE beginning at approximately 6:00 p.m. The public hearing
concerned the proposed new Regulation No. 38 “Emission
COLOR YEAR ISSUED YEAR EXPIRES Standards for Hazardous Air Pollutants for Source
Blue 1997 1997 Categories” of th&®egulations Governing the Control of Air
Orange 1998 1998 Pollution. This is the first of several anticipated regulatory
Green 1999 1999 actions to adopt federal requirements from 40 CFR Part 63
Red 2000 2000 concerning hazardous air pollutants into the Delaware
Blue 2001 2001 Regulations Governing the Control of Air Pollution.
Orange 2002 2002
Il. Findings
FPWo-YEAREYELE

1. Proper notice of the hearing was provided as
| cOLOR VEARISSUED YEAREXPIRES required by law, including publication in the Delaware

Red 1996 1997 Register of Regulations.
Blye 1997 1998 2. No members of the public testified or offered
Otanae 1998 1999 written comments at the public hearing concerning adoption
Green 1999 2000 of the proposed regulation.
Red 2000 20041 3. Only minor changes were made to this proposal
Blue 2001 2007 after itwas put out to public notice. These changes were made
for the sake of clarification and do not substantially affect the
THREE YEAR CYCLE proposed regulation.
4. This regulation adopts federal requirements
COLOR YEAR ISSUED YEAR EXPIRES concerning emission standards for hazardous air pollutants
Green 1995 1997 for source categories. The regulation of these pollutants
Red 1996 1998 should further the policies and purposes ofDél. C.
Blue 1997 1999 Chapter 60.
Orange 1998 2000
Green 1999 2001 . Order
Red 2000 2002 In view of the above findings, it is hereby ordered

that the proposed Regulation No. 38 “Emission Standards for
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Hazardous Air Pollutants for Source Categories” be adopted994:-\bt-59,page-62589-etsegdated-December6,1994;
and incorporated into thiRegulations Governing the Control Yeol—66,page4963-et-seq,—datedJanya5, 1995k

of Air Pollution according to the Administrative Procedures 66, page-33122-datetJunre-27-199501v60, page 45980
Act and that the amendments be effective on the date stategt-see—dated-September1—19950%-6%,page25399-et

hereinabove. seg-tated-May211996anddf-61,page-66227et-seq,
dated-December1#-1996]are hereby adopted by reference
V. Reasons with the following changes:
Promulgation of this regulation will adopt state (a) The provisions of Subpart A of this regulation

emission standards for hazardous air pollutants for sourcéRegulation 38) apply to owners or operators who are or may
categories. The regulation of these pollutants should furthebe subject to a subsequent subpart(s) of this regulation,
the policies and purposes oDe&l. C. Chapter 60. except when otherwise specified in that subsequent
subpart(s).
Christophe A. G. Tulou, Secretary
(b) Except as shown in Table A-1 of this subpart,

FINAL REGULATION NO. 38 “Department” shall replace each of the following:
(1) “Administrator”;
EMISSION STANDARDS FOR HAZARDOUS (2) “Administrator or by a State with an approved
AIR POLLUTANTS FOR SOURCE CATEGORIES permit program”;
(3) “Administrator (or a State with an approved
2131 4/4/98 permit program)”;
OVERVIEW (4) “Administrator (or the State with an approved
permit program)”;
Title 11l of the Clean Air Act Amendments of November (5) “Administrator (or a State)”; and
15, 1990 revised Section 112 of the 1970 Clean Air Act that (6) “Administrator (or the State)”.
addressed hazardous air pollutants (HAPs) and changed the
way that these pollutants were to be regulated. Title Il (c) Paragraph 63.1(b)(2) shall be replaced with the

identified the specific HAPs and established the regulatoryfollowing language: “In addition to complying with the
approach that the U.S. Environmental Protection Agencyprovisions of this part, the owner or operator of any such
(EPA) would take to control their emissions from stationary source may be required to obtain, revise or amend permits
sources. issued to stationary sources [pn—atthorized-State—air
poltution—controt-ageney-or-an-operating—permit-by-the
The EPA is initially required to promulgate emission Administrater—of-theU-S—Environmentat-Protection
standards that are based on the maximum achievable contréligerey{(ERA)pursuantto-titte-V-of-the-Aet{42-U-5-C.
technology (MACT) for categories or subcategories of #6614) the Department]. For more information about
sources according to a Congress-mandated schedule. Withiobtaining permits, see Regulations 2, 25 and 30 of the State
eight years of promulgating these MACT-based standardspf Delaware “Regulations Governing the Control of Air
the EPA is required to address the remaining or residual rislPollution” fer—part—Fo—of-this—chaptetr-whicheveris
by promulgating, if needed, standards necessary to provideppticabte.”]
an ample margin of safety to protect public health or to prevent
an adverse environmental effect. The initial MACT-based [(d) Paragraph 63.1(c)(2)(iii) shall be replaced with
regulations are at 40 CFR Part 63. the following language: “Area sources affected by that
emission standard are immediately subject to the
The Department is adopting these regulations inrequirement to apply for and obtain a title V permit. If

response to 7 Del. C., Chapter 60. a standard fails to specify what the permitting
requirements will be for area sources affected by that

231 4/4/98 standard, then area sources that are subject to the

Subpart A General Provisions standard will be subject to the requirement to obtain a

title V permit without deferral. If the owner or operator
The provisions of Subpart A - General Provisions, of is required to obtain a title V permit, he or she shall
Title 40, Part 63 of the Code of Federal Regulatifaested apply for such permit in accordance with Regulation 30
July 1, 1997,-as—setfah—in—ol—59-oftheFederal of the State of Delaware “Regulations Governing the

Registerpage—12430-et-set,—datedMeh—16,—1994—as  Control of Air Pollution.”]
amendeeHn\6L-59,page—19453-etseqg,—dated-Aprit22,
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[(e) Paragraph 63.1(e) shall be replaced with the Regulation 30 of the State of Delaware “Regulations
following language: “After January 3, 1996, the owner  Governing the Control of Air Pollutiofi-whicheveris
or operator of such source may be required to obtain a appticabte.”]
title V permit from the permitting authority (or revise

such a permit if one has already been issued to the [(n) The definition of Permit program found in
source) before a relevant standard is established under Section 63.2 shall be replaced with the following
this part. If the owner or operator is required to obtain language: “Permit programmeans the comprehensive

(or revise) a title V permit, he/she shall apply to obtain  State operating permit system established under
(or revise) such permit in accordance with Regulation  Regulation 30 of the State of Delaware “Regulations
30 of the State of Delaware “Regulations Governing the  Governing the Control of Air Pollution.”]
Control of Air Pollution.”]
([t o]) The definition of PermifR r] evision found in
[(f) The definition of Act found in Section 63.2 shall  Section 63.2 shall be replaced with the following language:

be replaced with the following language: Act means “Permit revisionmeans any permit modification or
the Clean Air Act (42 U.S.C. 7401 et seq., dated November administrative permit amendment to a title V permit as
15, 1990)."] defined in[regutations—codified—n—this—echapterto

mptement-titte—V—of-the-Act{(42-Y-5-C—76614r
(f¢t g) The definition of Administrator found in Regulation 30 of the State of Delaware “Regulations
Section 63.2 shall be replaced with the following language:Governing the Control of Air Pollutiof-whichever—is
“Administratormeans the Administrator of the United States appticabte.”]
Environmental Protection Agency.”
[(p) The definition of Permitting authority found in
([e h]) The last sentence in the definition of Affected Section 63.2 shall be replaced with the following

source found in Section 63.2 shall be deleted. language: “Permitting authoritymeans the Department.”]

[(i) The definition of Approved permit program (ra) The Responsible Official definition (4) found
found in Section 63.2 shall be replaced with the following in Section 63.2 shall be replaced with the following language:
language: “Approved permit progranmeans the permit  “ For affected sources (as defined in this part) applying for

program established under Regulation 30 of the State or subject to a title V permit: “responsible official” shall
of Delaware “Regulations Governing the Control of Air have the same meaning as defined in Regulation 30 of the
Pollution.”] State of Delaware “Regulations Governing the Control of

Air Pollution”[-ertederat-titte—V—regutations—in—this
([Fj1)  The definition of Department is added to list chapter{42-5-C—7+661)—whicheveris—applicabl¢

of definitions found in Section 63.2 with the following

language: Departmentmeans the Department of Natural ([k r]) Paragraph 63.4(a)(1)(ii) shall be replaced with
Resources and Environmental Control as defined in Title 29the following language: “An extension of compliance granted
Delaware Code, Chapter 80, as amended.” under this part by the Department; or”

[(k) The last sentence in the number 2 definition of [(s) Paragraph 63.4(a)(3) shall be replaced with the
Effective date found in Section 63.2 shall be replaced following language: “After January 3, 1996, no owner
with the following language: “(3) With regards to the or operator of an affected source who is required under
permit program, the effective date is January 3, 1996.”]  this part to obtain a Regulation 30 permit shall operate

such source except in compliance with the provisions of

([g¢ 11) The definition of Part 70 permit found in this part and the applicable requirements of the permit
Section 63.2 shall be replaced with the following language:program.”]

“Part 70 permitmeans any permit issued, renewed, or revised

pursuant to Regulation 30 of the State of Delaware ([t t]) Paragraph 63.5(b)(3) shall be replaced with the

“Regulations Governing the Control of Air Pollution.” following language: “After the effective date of any relevant
standard promulgated by the Administrator under this part,

([r m]) The definition of Permi{M m]odification whether or not an approved permit program is effective in
found in Section 63.2 shall be replaced with the following the State in which an affected source is (or would be) located,
language: Permit modificatiormeans a change to a title V. no person may construct a new major affected source or
permit as defined ifregutations-—codifiecnthis—chapter reconstruct a major affected source subject to such standard,

to—imptement-titteV-ofthe-Act {42 U-S5-C—7661)r or reconstruct a source such that the source becomes a major
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affected source subject to the standard, without obtainingcompliance with all relevant standards for which initial
written approval, in advance, from the Department in performance tests were conducted under Sec. 63.7, but during
accordance with the procedures specified in paragraphs (dhe time such performance tests were conducted fails to meet
and (e) of this section.” any relevant opacity emission standard, the owner or operator
of such source may petition the Administrator (with copy to

([m u]) The last sentence in paragraphs 63.5(b)(4) andhe Department) to make appropriate adjustment to the opacity
63.9(b)(5) shall be replaced with the following language: “Theemission standard for the affected source. Until the
application for approval of construction or reconstruction Administrator notifies the owner or operator of the
required in Sec. 63.5(b)(3) may be used to fulfill the appropriate adjustment, the relevant opacity emission
notification requirements of this paragraph.” standard remains applicable.”

([r v]) The first sentence in paragraph 63.5(d)(1)(i) ([s aa]) Paragraph 63.6(i)(4)(i)(A) shall be replaced
shall be replaced with the following language: “An owner or with the following language: “The owner or operator of an
operator who is subject to the requirements of paragraplexisting source who is unable to comply with a relevant
(b)(3) of this section shall submit to the Department anstandard established under this part pursuant to section 112(d)
application for approval of the construction of a new major of the Act may request that the Department grant an extension
affected source, the reconstruction of a major affectedallowing the source up to 1 additional year to comply with
source, or the reconstruction of a source such that the sourdke standard, if such additional period is necessary for the
becomes a major affected source subject to the standard.”installation of controls. An additional extension of up to 3

years may be added for mining waste operations, if the 1-

([e w]) Paragraph 63.5(e)(5)(i) shall be replaced with year extension of compliance is insufficient to dry and cover
the following language: “ Relieve an owner or operator of mining waste in order to reduce emissions of any hazardous
legal responsibility for compliance with any applicable air pollutant. The owner or operator of an affected source
provisions of this part or with any other applicable Federal,who has requested an extension of compliance under this
State, or local requirement, including, but not limited to the paragraph and who is otherwise required to obtain a title V
requirement to obtain construction permits under Regulatiorpermit shall apply for such permit or apply to have the
2 or 25 of the State of Delaware “Regulations Governing thesource’s title V permit revised to incorporate the conditions
Control of Air Pollution”, before commencing construction of the extension of compliance. The conditions of an
or reconstruction; or ” extension of compliance granted under this paragraph will

be incorporated into the affected source’s title V permit

([p x]) Paragraphs 63.5(e)(5)(ii), 63.7(c)(3)(iii)(B) according to the provisions of Regulation 30 of the State of
and 63.8(e)(3)(vi)(B) shall be replaced with the following Delaware “Regulations Governing the Control of Air

language: “Prevent the Administrator from implementing or Pollution’-er-ederat-titte-V+egutations-in-this—chapter
enforcing this part or taking any other action under the Actt42-5-5-C—7661)—whichever-are—appticahlg

or Department from implementing or enforcing this

regulation or taking any other action under 7 Del. C., Chapter ([t bb]) Paragraph 63.6(i)(16) shall be replaced with the

60.” following language: “The granting of an extension under this

section shall not abrogate the Administrator’s authority under

([er y]) Paragraph 63.6(g)(2) shall be replaced with thesection 114 of the Act or Department’s authority under 7

following language: “An owner or operator requesting Del. C., Chapter 60.”

permission under this paragraph shall, unless otherwise

specified in an applicable subpart, submit to the Administrator ([t cc]) Paragraph 63.7(a)(3) shall be replaced with the

and Department a proposed test plan or the results of testingllowing language: “The Administrator or Department may

and monitoring in accordance with Sec. 63.7 and Sec. 63.8, eequire an owner or operator to conduct performance tests

description of the procedures followed in testing or at the affected source at any other time when the action is

monitoring, and a description of pertinent conditions during authorized by section 114 of the Act or by Regulation 17 of

testing or monitoring. Any testing or monitoring conducted the State of Delaware “Regulations Governing the Control

to request permission to use an alternative nonopacityof Air Pollutants”, respectively.”

emission standard shall be appropriately quality assured and

quality controlled, as specified in Sec. 63.7 and Sec. 63.8."  ([v dd]) Paragraph 63.7(b)(2) shall be replaced with the

following language: “In the event the owner or operator is

([r z]) Paragraph 63.6(h)(9)(i) shall be replaced with unable to conduct the performance test on the date specified

the following language: “If the Department finds under in the natification requirement specified in paragraph (b)(1)

paragraph (h)(8) of this section that an affected source is imf this section, due to unforeseeable circumstances beyond
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his or her control, the owner or operator shall notify the Department’s satisfaction that the affected source is in
Department within 5 days prior to the scheduled performanceeompliance with the relevant standard.”
test date and specify the date when the performance test is
rescheduled. This notification of delay in conducting the (Iy gg] Paragraph 63.7(e)(4) shall be replaced with the
performance test shall not relieve the owner or operator ofollowing language: “Nothing in paragraphs (e)(1) through
legal responsibility for compliance with any other applicable (€)(3) of this section shall be construed to abrogate the
provisions of this part or with any other applicable Federal, Administrator’s authority to require testing under section 114
State, or local requirement, nor will it prevent the of the Act or Department’s authority under Regulation 17 of
Administrator from implementing or enforcing this part or the State of Delaware “Regulations Governing the Control
taking any other action under the Act or Department fromof Air Pollution.”
implementing or enforcing this regulation or taking any other
action under 7 Del. C., Chapter 60.” ([z hh]) Paragraph 63.7(f)(2)(iii) shall be replaced with
the following language: “Submits the results of the Method
([w ee) Paragraph 63.7(c)(3)(ii)(B) shall be replaced 301 validation process to the Administrator (with copy to
with the following language: “If the owner or operator intends the Department) along with the notification of intention and
to demonstrate compliance by using an alternative to any teshe justification for not using the specified test method. The
method specified in the relevant standard, the owner olowner or operator may submit the information required in
operator shall refrain from conducting the performance testhis paragraph well in advance of the deadline specified in
until the Department approves the site-specific test plan (ifparagraph (f)(2)(i) of this section to ensure a timely review
review of the site-specific test plan is requested) followingby the Administrator in order to meet the performance test
the Administrator’'s approval of the use of the alternative date specified in this section or the relevant standard.”
method. If the Department does not approve the site-specific
test plan (if review is requested) within 30 days before the  ([aa ii]) Paragraph 63.7(f)(3) shall be replaced with the
test is scheduled to begin, the performance test datefllowing language: “The Administrator will determine
specified in paragraph (a) of this section may be extendeavhether the owner or operator’s validation of the proposed
such that the owner or operator shall conduct the performancalternative test method is adequate when the Administrator
test within 60 calendar days after the Department approveapproves or disapproves the use of the alternative test method
the site-specific test plan. Notwithstanding the requirementgequired under paragraph (c) of this section. If the
in the preceding two sentences, the owner or operator madministrator finds reasonable grounds to dispute the results
proceed to conduct the performance test as required in thisbtained by the Method 301 validation process, the
section (without the Department’s prior approval of the site- Administrator may require the use of a test method specified
specific test plan) if he/she subsequently chooses to use the a relevant standard.”
specified testing and monitoring methods instead of an
alternative.” ([pb jj] ) Paragraphs 63.8(b)(1) shall be replaced with the
following language: “Monitoring shall be conducted as set
([x ff]) Paragraph 63.7(e)(2) shall be replaced with theforth in this section and the relevant standard(s) unless —
following language: “Performance tests shall be conducted (i) The Department specifies or approves the use
and data shall be reduced in accordance with the test method$ minor changes in methodology for the specified
and procedures set forth in this section, in each relevanmonitoring requirements and procedures; or
standard, and, if required, in applicable appendices of parts (i) The Administrator approves the use of
51, 60, 61, and 63 of this chapter unless — alternatives to any monitoring requirements or procedures.
(i) The Department specifies or approves, in (iii) Owners or operators with flares subject to Sec.
specific cases, the use of a test method with minor change®3.11(b) are not subject to the requirements of this section
in methodology; or unless otherwise specified in the relevant standard.”
(i) The Administrator approves the use of an
alternative test method, the results of which the Administrator ~ (Jee kk])  Paragraph 63.8(e)(1) shall be replaced with
has determined to be adequate for indicating whether ahe following language: “When required by a relevant standard,
specific affected source is in compliance; or and at any other time the Administrator may require under
(i) The Department approves shorter sampling section 114 of the Act or Department may require under
times and smaller sample volumes when necessitated bRegulation 17 of the State of Delaware “Regulations
process variables or other factors; or Governing the Control of Air Pollution”, the owner or
(iv) The Department waives the requirement for operator of an affected source being monitored shall conduct
performance tests because the owner or operator of aa performance evaluation of the CMS. Such performance
affected source has demonstrated by other means to thevaluation shall be conducted according to the applicable
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specifications and procedures described in this section or iemission rate of the pollutant of interest in the units of the
the relevant standard.” relevant standard is less than 50 percent of the relevant
standard. For affected sources subject to emission limitations
([ete+ 11]) Paragraph 63.8(e)(3)(v)(B) shall be replaced expressed as control efficiency levels, the owner or operator
with the following language: “If the owner or operator intends may petition the Administrator (with copy to the Department)
to demonstrate compliance by using an alternative to &o substitute the relative accuracy test with the procedures
monitoring method specified in the relevant standard, thein section 10 of Performance Specification 2 if the control
owner or operator shall refrain from conducting the device exhaust emission rate is less than 50 percent of the
performance evaluation until the Department approves thdevel needed to meet the control efficiency requirement. The
site-specific performance evaluation test plan (if requestedplternative procedures do not apply if the CEMS is used
once the Administrator approves the use of the alternativeeontinuously to determine compliance with the relevant
method. If the Administrator does not approve the use of thestandard.”
alternative method within 30 days before the performance
evaluation is scheduled to begin, the performance evaluation ([gg o0o]) Paragraph 63.9(b)(4) shall be replaced with
deadlines specified in paragraph (e)(4) of this section mayhe following language: “The owner or operator of a new or
be extended such that the owner or operator shall conduceconstructed major affected source, or of a source that has
the performance evaluation within 60 calendar days after thdeen reconstructed such that the source becomes a major
Department approves the site-specific performanceaffected source, that has an initial startup after the effective
evaluation test plan. Notwithstanding the requirements in thedate of a relevant standard under this part and for which an
preceding two sentences, the owner or operator may proceegbplication for approval of construction or reconstruction is
to conduct the performance evaluation as required in thigequired under Sec. 63.5(d) shall provide the following
section (without the Department’s prior approval of the site-information in writing to the Department:”
specific performance evaluation test plan) if he/she
subsequently chooses to use the specified monitoring ([hk pp]) Paragraph 63.9(b)(4)(i) shall be replaced
method(s) instead of an alternative.” with the following language: “A natification of intention to
construct a new major affected source, reconstruct a major
([ee mm]) Paragraph 63.8(f)(4)(i) shall be replaced affected source, or reconstruct a source such that the source
with the following language: “An owner or operator who becomes a major affected source with the application for
wishes to use an alternative monitoring method shall submiapproval of construction or reconstruction as specified in
an application to the Administrator (with copy to the Sec. 63.5(d)(1)(i);"
Department) as described in paragraph (f)(4)(ii) of this
section, below. The application may be submitted at any time  ([i- qq]) Paragraph 63.10(b)(3) shall be replaced with
provided that the monitoring method is not used tothe following language: “If an owner or operator determines
demonstrate compliance with a relevant standard or othethat his or her stationary source that emits (or has the potential
requirement. If the alternative monitoring method is to beto emit, without considering controls) one or more hazardous
used to demonstrate compliance with a relevant standard, thair pollutants is not subject to a relevant standard or other
application shall be submitted not later than with the site-requirement established under this part, the owner or operator
specific test plan required in Sec. 63.7(c) (if requested) oishall keep a record of the applicability determination on site
with the site-specific performance evaluation plan (if at the source for the life of the source or until the source
requested) or at least 60 days before the performancehanges its operations to become an affected source,
evaluation is scheduled to begin.” whichever comes first. The record of the applicability
determination shall include an analysis (or other information)
([ff nn]) Paragraph 63.8(f)(6)(i) shall be replaced with that demonstrates why the owner or operator believes the
the following language: “An alternative to the test method source is unaffected (e.g., because the source is an area
for determining relative accuracy is available for affectedsource). The analysis (or other information) shall be
sources with emission rates demonstrated to be less than Sufficiently detailed to allow the Department to make a
percent of the relevant standard. The owner or operator of afinding about the source’s applicability status with regard to
affected source may petition the Administrator (with copy the relevant standard or other requirement. If relevant, the
to the Department) under paragraph (f)(6)(ii) of this sectionanalysis shall be performed in accordance with requirements
to substitute the relative accuracy test in section 7 ofestablished in subparts of this part for this purpose for
Performance Specification 2 with the procedures in sectiorparticular categories of stationary sources. If relevant, the
10 if the results of a performance test conducted accordingnalysis should be performed in accordance with EPA
to the requirements in Sec. 63.7, or other tests performeduidance materials published to assist sources in making
following the criteria in Sec. 63.7, demonstrate that theapplicability determinations under section 112, if any.”
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[(rr) The last two sentences of Paragraph [(d) Paragraph 63.403(b) shall be replaced with the
63.10(d)(5)(ii) shall be replaced with the following following language: “For new IPCT’s that have an initial
language: “Notwithstanding the requirements of the  startup before September 8, 1994, the compliance date
previous sentence, after January 3, 1996, the owner or shall be May 11, 1998."]
operator may make alternative reporting arrangements,

in advance, with the Department. Procedures governing [(e) Paragraph 63.403(c) shall be replaced with the
the arrangement of alternative reporting requirements  following language: “For new IPCT’s that have an initial
under this paragraph are specified in Sec. 63.9(i).”] startup on or after September 8, 1994, the compliance

date shall be May 11, 1998 or the date of the initial
(i ss) Paragraph 63.10(f)(6) shall be replaced with the startup, whichever is later.”]
following language: “Approval of any waiver granted under
this section shall not abrogate the Administrator’s authority ([e f]) The opening paragraph of Section 63.404 shall
under the Act or Department’s authority under 7 Del. C.,be replaced with the following language: “No routine
Chapter 60 or in any way prohibit the Department from latermonitoring, sampling, or analysis is required. In accordance
canceling the waiver. The cancellation will be made only afterwith section 114 of the Act, the Administrator can require
notice is given to the owner or operator of the affectedcooling water sample analysis of an IPCT if there is
source.” information to indicate that the IPCT is not in compliance
with the requirements of Sec. 63.402 of this subpart. In
([kk tt]) Paragraph 63.15(b)(3) shall be added with theaccordance with Regulation 17 of the State of Delaware
following language: “(3) Any information provided to or “Regulations Governing the Control of Air Pollution”, the
otherwise obtained by the Department shall be made availablBepartment can require cooling water sample analysis of an
to the public unless it is determined to be confidential undedPCT to indicate that the IPCT is not in compliance with the
7 Del. C., Chapter 60, Section 6014 or 29 Del. C., Chapterequirements of Sec. 63.402 of this subpart. If cooling water

100, Section 10002(d).” sample analysis is required:”

* PLEASE SEE TABLE A-1 OF SUBPART A AT THE END OF THE [(g) Paragraph 63.405(a)(1) shall be replaced with

REGULATION . the following language: “In accordance with Sec. 63.9(b)
of subpart A, owners or operators of all affected IPCT’s

231 4/4/98 that have an initial startup before September 8, 1994,

SubpartQ Emission Standards for Hazardous Air shall notify the Department in writing. The notification,

Pollutants for Industrial Process Cooling Towers which shall be submitted not later than May 11, 1998,

shall provide the following information:”]
The provisions of Subpart Q - National Emission
Standards for Hazardous Air Pollutants for Industrial Process  [(h) Paragraph 63.405(a)(2) shall be replaced with
Cooling Towers, of Title 40, Part 63 of the Code of Federalthe following language: “In accordance with Sec. 63.9(b)
Regulations]dated July 1, 1997 —as-setféh—in—‘ol—59, of subpart A, owners or operators of all affected IPCT’s
%re hereby that have an initial startup on or after September 8, 1994,
adopted by reference with the following changes shall notify the Department in writing that the source
is subject to the relevant standard no later than May 11,
(a) Except as shown in Table Q-1 of this subpart,1998 or 12 months after initial startup, whichever is
“Department” shall replace “Administrator”. later. The natification shall provide all the information
required in paragraphs (a)(1)(i) through (a)(1)(iv) of this
(b) The Responsible Official definition (4) found in section.”]
Section 63.401 shall be replaced with the following language:
“ For affected sources (as defined in this part) applying for [(i) Paragraph 63.405(b)(1) shall be replaced with
or subject to a title V permit: “responsible official” shall the following language: “In accordance with Sec. 63.9(h)
have the same meaning as defined in Regulation 30 of thef subpart A, owners or operators of affected IPCT’s shall
State of Delaware “Regulations Governing the Control of submit to the Department a notification of compliance
Air Pollution” [-ertederattitte—V—regutations—in—this status by May 11, 1998."]
chapter-{(42-Y-5-:C—7661)-whicheveris—appticahblg
(fetj1) Table 1 of Subpart Q, which is being adopted by
[(c) Paragraph 63.403(a) shall be replaced with the reference, is modified by the following additions or
following language: “For existing IPCT’s, the deletions:
compliance date shall be May 11, 1998."] (1) Paragraph 63.9(i) is added in the listing of
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General Provisions that are applicable to Subpart Q;
(2) Subparagraph 63.9(b)(6) is deleted from the listing of General Provisions that are
not applicable to Subpart Q; and
(3) Item 63.10(b)(2)(xiii) is added in the listing of General Provisions that are not
applicable to Subpart Q.
Table Q-1 of Subpart Q - Exceptions to “ Department” as replacement of
“Administrator” under Subpart Q (a)

“Administrator”
means
Reference “ Administrator” Comment
63.401 Yes In definition (3)
“Responsible officid”
63.404 Yes Asreplaced

Table A-1 of Subpart A - Exceptions to “Department” as replacement of
“Administrator et a” under Subpart A (b)(1)to (6)

“ Administrator “Administrator et al” is
“Administrator” eta”is replaced by
means replaced by “Administrator and
“Administrator” “Administrator or Department”
Reference Department”
Comments
63.13)(2) & (3) Yes
63.1(a)(11) Yes
63.1(a)(12) Yes
63.1(b)(2) Yes Asreplaced
63.1(c) Yes
63.2 Yes Asreplaced
“ Administrator”
63.2 Yes
“ Alternative Emission Standard”
63.2 Yes
“ Alternative test method”
63.2 Yes
“Approved permit program”
63.2 Yes
“Compliance date”
63.2 Yes For last usein definition
“Equivaent emission limitation”
63.2 Yes
“Federally enforceable”
63.2 Yes
“Lesser quantity”
63.2 Yes
“Major source”
63.2 Yes
“New source’
63.2 Yes
“Performance audit”
63.2 Yes
“Permitting authority”
63.2 Yes

“Reconstruction”
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63.2
“Regulation promulgation
schedule’

63.2
“Relevant Standard”
63.2
“Responsible official”
63.4(a)(1)(i)

63.5(b)(3)
63.5(b)(4)
63.5(b)(5) & (6)
63.5(€)(5)(ii)
63.6(c)(1)
63.6(9)(1)
63.6(9)(2)

63.6(0)(3)
63.6()(9)(7)

63.6(i)(16)
63.7(a)(3)
63.7(b)(2)
63.7(c)(2)(iii)
63.7(c)(3)(ii)(B)
63.7()(3)(iii)(B)
63.7(c)(4)(iii)
63.7()(2)
63.7(e)(4)
63.7(f)(1)
63.7(f)(2)(i)
63.7(f)(2)(Gii)
63.7(f)(3)
63.7(f)(4) & (5)
63.8(a)(2)
63.8(b)(1)
63.8(e)(1)
63.8(6)(3)(v)(B)
63.8(e)(3)(vi)(B)
63.8(f)(1), (2) & (3)
63.8(f)(4)(i)
63.8(F)(4)(iii) & (5)
63.8(f)(6)(i)
63.8(F)(6)(ii)
63.8(f)(6)(iii)
63.8(f)(6)(iii)
63.9(a)(3)
63.9(b)(5)
63.10(a)(3)
63.10(f)(6)
63.12
63.13
63.15

Yes

Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes

Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes

Yes

Yes
Yes
Yes
Yes
Yes
Yes

Yes

FINAL REGULATIONS

Yes

In definition (3)

Asreplaced

1% occurrence

Asreplaced

Asreplaced

Asreplaced

Asreplaced
Asreplaced
Asreplaced
1% occurrence
Asreplaced
Asreplaced

Asreplaced
Asreplaced

Yes 1% occurrence

Asreplaced
Asreplaced

Asreplaced
Asreplaced
Asreplaced
Asreplaced
Asreplaced

Asreplaced

1% & 3% occurrence

Yes 2™ occurrence

1% occurrence

Asreplaced
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DEPARTMENT OF EDUCATION

regulation shall be cited ilhe School Nurse, A Guide to

Responsibilities.

Statutory Authority: 14 Delaware Code,
Section 122(d) (1Del.C. 122(d))

BEFORE THE DEPARTMENT OF EDUCATION
OF THE STATE OF DELAWARE
REGULATORY IMPLEMENTING ORDER

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the

Secretary pursuant to DEl. C, Section 122, in open session
at the State Boatsl regularly scheduled meeting on April

16, 1998. The effective date of this Order shall be ten days

VISION SCREENING

from the date this order is published in Bedaware Register

of Regulations.

I. SUMMARY OF THE EVIDENCE AND INFORMTION
SUBMITTED

The regulation orvision Screening found on pages 43
to 48 inThe School Nurse, A Guide to Responsibilities must
be amended. This regulation lists the grades where vision
screening must occur as well as requiring screenings for new
students, special education students and driver education
students. Requirements to notify parents or guardians and to
enter the results in the school health record are also included.
The amendment is necessary in order to isolate the regulatory
responsibilities of the school nurse from the technical
assistance information and to use the word “shall” in the
regulatory statements.

Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News
on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning the
amendment.

IT IS SO ORDERED this 16th day of April, 1998.
Dr. Iris T. Metts, Secretary of Education

Consented to this 16th day of April, 1998.
STATE BOARD OF EDU@TION

Dr. James L. Spartz, President

JeanW. Allen, Vice President

Nancy A. Doorey

JohnW. Jardine, J

Dr. Joseph A. Pika

Dennis J. Savage

Dr. Claibourne D. Smith

EXHIBIT B

Vision Screening

1. All children in kindergarten or grade 1 and in grades 3,

5. 8, and 10 shall receive a vision screening by December

[I. FINDINGS OFFACT

15th of the current school year

The Secretary and the State Board of Education find thag.

Students new to the school system, teacher referrals,

it is necessary to amend the regulation because of the nedlose students considered for special education placement
to clarify the regulatory responsibilities of the school nurse.and driver education students shall have a vision screening.

[ll. DECISION TO AMEND THE REGUIATION

3. The school nurse shall record the results on the School

[Health] _Record.

For the foregoing reason the Secretary and the State

Board of Education conclude that it is necessary to amend. The school nurse shall notify parents/guardians if the

the regulation. Therefore, pursuant toDdl. C., Section
122, the regulation attached hereto as Exhibit B is hereby
amended. Pursuant to the provisions oDBlaware Code,
Section 122(e), the amended regulation hereby adopted shall
be in effect for a period of five years from the effective date
of this order as set forth in Sectidvhbelaw.

IV. TEXT AND CITATION

child has a suspected vision problem.

BEFORE THE DIPARTMENT OF EDUCATION
OF THE SATE OF DEIAWARE
REGULATORY IMPLEMENTING ORDER

HEARING SCREENING PROCEDURES

The text of the regulation amended hereby shall be inl. SUMMARY OF THE EVIDENCE AND INFORMTION

the form attached hereto as Exhibit B, and said amended

SUBMITTED
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The regulation on Hearing Screening Procedures found  Consented to this T&day of April, 1998.

on pages 28 to 35 iffhe SchoolNurse, A Guide to STATE BOARD OF EDU@TION
Responsibilities must be amended. This regulation lists the
grade levels where hearing screenings mustrpcequires Dr. James L. Spartz, President

re-screenings and new student screenings. Notification of  JeanWw. Allen, Vice President
the parent or guardian of the screening results and the Nancy A. Doorey
recording of the results in the school health record are also  JohnW. Jardine, 1J
regulated. The amendment is necessary in order to isolate Dr. Joseph A. Pika
the regulatory responsibilities of the school nurse from the  Dennis J. Savage
technical assistance information and to use the word “shall”  Dr. Claibourne D. Smith
in the regulatory statements.
EXHIBIT B
Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News Hearing Screening
on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning thel. All children in kindergarten or grade 1 and in grades 3,

amendment. 5, 8 and in grade 10 od Khall receive a hearing screening
by December 15th of the current school year

II. FINDINGS OFFACT
2. Students new to the school system and those students
The Secretary and the State Board of Education find thatonsidered for special education placement shall have a
it is necessary to amend the regulation because of the nedtbaring screening.
to clarify the regulatory responsibilities of the school nurse.
3. Should any child again fail the screening, a repeat
Ill. DECISIONTO AMEND THE REGULATION screening shall be done within two (2) weeks of the initial
screening.
For the foregoing reason the Secretary and the State
Board of Education conclude that it is necessary to amendl. The school nurse shall record the test results on the
the regulation. Therefore, pursuant toDdl. C., Section  School Health Record.
122, the regulation attached hereto as Exhibit B is hereby
amended. Pursuant to the provisions oDbBlaware Code, 5. The school nurse shall notify the parents/guardian that
Section 122(e), the amended regulation hereby adopted shahe child has failed the hearing screening and may have a
be in effect for a period of five years from the effective datehearing loss.
of this order as set forth in Sectidvhbelaw.

IV. TEXT AND CITATION BEFORE THE DIPARTMENT OF EDUCATION
OF THE JATE OF DELAWARE
The text of the regulation amended hereby shall be in REGULATORY IMPLEMENTING ORDER
the form attached hereto as Exhibit B, and said amended
regulation shall be cited ihe School Nurse, A Guide to DELAWARE SCHOOL HEA.TH RECORD CARD

Responsibilities.
I. SUMMARY OF THE EVIDENCE AND INFORMTION

V. EFFECTIVE DATE OF ORDER SUBMITTED

The actions herein above referred to were taken by the  The regulation on the Delaware School Health Record
Secretary pursuant to DEl. C, Section 122, in open session Card found on page 22 ifhe School Nurse, A Guide to
at the State Boatsl regularly scheduled meeting on April Responsibilities must be amended. This regulation defines
16, 1998. The effective date of this Order shall be ten dayshe school nurse responsibilities in keeping school health
from the date this order is published in Bedlaware Register records. The amendment is necessary to eliminate the

of Regulations. reference to a “card” since most record keeping will be done

electronically and to separate the regulatory aspects of the

IT IS SO ORDERED this ¥6day of April, 1998. policy from those that were included for technical assistance
purposes.

Dr. Iris T. Metts, Secretary of Education
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Notice of the proposed amendment of the regulation was EXHIBIT B
published in the News Journal and the Delaware State News
on March 16, 1998, in the form hereto attached as Exhibit A. Delaware School Health Record
There were no comments received concerning the
amendment. 1. The “School Health Record” is confidential and shall be

stored so that only duly authorized persons have access to it.
II. FINDINGS OFFACT

2. A “School Health Record” shall be prepared for each

The Secretary and the State Board of Education find thaschool child. When a child is promoted to another school in

it is necessary to amend the regulation because of the ned¢le district or transfers to another school in or out of state
to clarify the regulatory responsibilities of the school nurse.this shall accompany the other school records.

[ll. DECISION TO AMEND THE REGUIATION 3. The health record will serve for the duration of the child’
schooling. The school nurse shall use the “Student Health
For the foregoing reason the Secretary and the Statélistory Update” to keep health records current.
Board of Education conclude that it is necessary to amend
the regulation. Therefore, pursuant toQdl. C., Section 4. The “School Health Record” shall remain in the general
122, the regulation attached hereto as Exhibit B is herebychool file or nurse’ file during the pupif attendance in
amended. Pursuant to the provisions oDBlaware Code, school. The school nurse should destroy any duplicate or
Section 122(e), the amended regulation hereby adopted shaartial health record after entries have been transferred to
be in effect for a period of five years from the effective datethe official record so that there is only one correct and up-
of this order as set forth in Sectivhbelaw. to-date record.

IV. TEXT AND CITATION 5. No health or psychological data shall be filmed with
school academic records.
The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit B, and said amende@. All student health records shall be retained at the school
regulation shall be cited imhe School Nurse, A Guide to for two years after termination (graduation, drop-out).
Responsibilities.

7. All health records shall be transferred to the State
V. EFFECTIVE DATE OF ORDER Records Center which will retain the records for a total of
25 years.
The actions herein above referred to were taken by the
Secretary pursuant to DEl. C, Section 122, in open session

at the State Boatsl regularly scheduled meeting on April BEFORE THE DIPARTMENT OF EDUGATION
16, 1998. The effective date of this Order shall be ten days OF THE SATE OF DEIAWARE
from the date this order is published in Bedaware Register REGULATORY IMPLEMENTING ORDER

of Regulations.
DELAWARE EMERGENCY TRATMENT CARD

IT IS SO ORDERED this 16th day of April, 1998.
I. SUMMARY OF THE EVIDENCE AND INFORMTION

Dr. Iris T. Metts, Secretary of Education SUBMITTED

Consented to this 16th day of April, 1998. The regulation the Delaware ErgencyTreatment Card
STATE BOARD OF EDU@TION found on page 99 oThe School Nurse, A Guide to

Dr. James L. Spartz, President Responsibilities must be amended. The existing regulation
JeanW. Allen, Vice President is in the form of a card that parents or guardians must fill out
Nancy A. Doorey and sign and a list of school emergency procedures are
JohnW. Jardine, 1J attached to the card. The amendment puts into regulation the
Dr. Joseph A. Pika language that states that the card must be used and what
Dennis J. Savage information must be on the card.

Dr. Claibourne D. Smith
Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News
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on March 16, 1998, in the form hereto attached as Exhibit A. EXHIBIT B
There were no comments received concerning the
amendment. THE DELAWARE EMERGENCY TRRTMENT CARD
Il. FINDINGS OFFACT A Delaware Emearency Teatment Card shall be on file for

every child enrolled in the Delaware Public Education system
The Secretary and the State Board of Education find thaaind the card must contain at a minimum, requests for the

it is necessary to amend the regulation because the regulatofgllowing information: studen$ name, birth date, school
requirement must be in the form of a written statement andlistrict, school, grade, homeroom or teacheme address,

not in the form of a card. home phone, mother/guardiamame and/or father/guardian’
name, their place of employment and work phone, two other
I1l. DECISIONTO AMEND THE REGUIATION names, addresses and phone numbers for times when the

parent or guardian can not be reached, family physician, name
For the foregoing reason the Secretary and the Statand phone, family dentist, name and phone, stusler@dical

Board of Education conclude that it is necessary to amengroblems and allgies, the studerst’'medical insurance and
the regulation. Therefore, pursuant toDdl. C., Section fifpossible] the parent/guardiar’signature. This
122, the regulation attached hereto as Exhibit B is herebynformation may be shared on a need to know basis.
amended. Pursuant to the provisions obBlaware Code,
Section 122(e), the amended regulation hereby adopted shall
be in effect for a period of five years from the effective date BEFORE THE DIPARTMENT OF EDUCATION
of this order as set forth in Sectivhbelaw. OF THE JATE OF DELIAWARE
REGULATORY IMPLEMENTING ORDER

IV. TEXT AND CITATION
DAILY LOG
The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit B, and said amended. SUMMARY OF THE EVIDENCE AND INFORMATION
regulation shall be cited ihe School Nurse, A Guide to SUBMITTED

Responsibilities.

The Secretary seeks the consent of the State Board of
V. EFFECTIVE DATE OF ORDER Education to amend the regulation Daily Log found on page
93 inThe School Nurse, A Guide to Responsibilities. This
The actions herein above referred to were taken by theegulation mandates the keeping of a daily log and identifies
Secretary pursuant to DEl. C, Section 122, in open session the types of information that must be included. The
at the State Boatsl regularly scheduled meeting on April amendment is necessary in order to require that the school
16, 1998. The effective date of this Order shall be ten daysurse keep a daily log and it clearly states what information
from the date this order is published in Brelaware Reqister must be in the log.

of Regulations.

Notice of the proposed amendment of the regulation was

IT IS SO ORDERED this 16th day of April, 1998. published in the News Journal and the Delaware State News

Dr. Iris T. Metts Secretay of Education on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning the

Consented to this 16th day of April, 1998. amendment.

STATE BOARD OF EDU@TION

Dr. James L. Spartz, President II. FINDINGS OFFACT

JeanW. Allen, Vice President

Nancy A. Doorey The Secretary and the State Board of Education find that

JohnW. Jardine, 1J it is necessary to amend the regulation because of the need

Dr. Joseph A. Pika to clarify the regulatory responsibilities of the school nurse.

Dennis J. Savage

Dr. Claibourne D. Smith Ill. DECISIONTO AMEND THE REGULATION

For the foregoing reason the Secretary and the State
Board of Education conclude that it is necessary to amend
the regulation. Therefore, pursuant toQdl. C., Section
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122, the regulation attached hereto as Exhibit B is hereby BEFORE THE DIPARTMENT OF EDUGATION

amended. Pursuant to the provisions obBlaware Code, OF THE SATE OF DEIAWARE
Section 122(e), the amended regulation hereby adopted shall REGULATORY IMPLEMENTING ORDER
be in effect for a period of five years from the effective date
of this order as set forth in Sectidvhbelaw. ACCIDENT REPQORTING
IV. TEXT AND CITATION I. SUMMARY OF THE EVIDENCE AND INFORMTION
SUBMITTED

The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit B, and said amended The regulation Accident Reporting found on page 125
regulation shall be cited ilhe School Nurse, A Guide to in The School Nurse, A Guide to Responsibilities identifies

Responsibilities. when the school nurse must file an accident report and how
it should be done. The amendment is necessary in order to
V. EFFECTIVE DATE OF ORDER isolate the regulatory responsibilities of the school nurse

from the technical assistance and to use the word “shall” in
The actions herein above referred to were taken by théhe regulatory statements.
Secretary pursuant to DEl. C, Section 122, in open session
at the State Boatsl regularly scheduled meeting on April Notice of the proposed amendment of the regulation was
16, 1998. The effective date of this Order shall be ten daygublished in the News Journal and the Delaware State News
from the date this order is published in Bredlaware Register on March 16, 1998, in the form hereto attached as Exhibit A.
of Regulations. There were no comments received concerning the
amendment.

IT IS SO ORDERED this 16th day of April, 1998.
II. FINDINGS OFFACT
Dr. Iris T. Metts Secretay of Education
The Secretary and the State Board of Education find that
Consented to this 16th day of April, 1998. it is necessary to amend the regulation because of the need
to clarify the regulatory responsibilities of the school nurse.

STATE BOARD OF EDU@TION
Dr. James L. Spartz, President Ill. DECISION TO AMEND THE REGUIATION
JeanW. Allen, Vice President
Nancy A. Doorey For the foregoing reason the Secretary and the State
JohnW. Jardine, 1J Board of Education conclude that it is necessary to amend
Dr. Joseph A. Pika the regulation. Therefore, pursuant toQdl. C., Section
Dennis J. Savage 122, the regulation attached hereto as Exhibit B is hereby
Dr. Claibourne D. Smith amended. Pursuant to the provisions obBlaware Code,
Section 122(e), the amended regulation hereby adopted shall
EXHIBITB be in effect for a period of five years from the effective date
of this order as set forth in Sectidvhbelaw.
Daily Log

IV. TEXT AND CITATION
1. The school nurse shall maintain a daily log which includes

at a minimum: The text of the regulation amended hereby shall be in
a. School Name the form attached hereto as Exhibit B, and said amended
b. Three point date regulation shall be cited ilhe School Nurse, A Guide to
c. Students first and last name Responsibilities.
d. Time of arrival and departure
e. Presenting complaint V. EFFECTIVE DATE OF ORDER
f. Nurses assessment and plan
g. Disposition (return to class, sent home, etc.) The actions herein above referred to were taken by the
h. Parent contact, if appropriate Secretary pursuant to DEl. C, Section 122, in open session
i. Complete nurse’signature at the State Boatsl regularly scheduled meeting on April

16, 1998. The effective date of this Order shall be ten days
from the date this order is published in Bedaware Register
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of Regulations. on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning the
IT IS SO ORDERED this 16th day of April, 1998. amendment.
Dr. Iris T. Metts Secretay of Education II. FINDINGS OFFACT
Consented to this 16th day of April, 1998. The Secretary and the State Board of Education find that
it is necessary to amend the regulation because of the need
STATE BOARD OF EDU@TION to clarify the regulatory responsibilities of the school nurse.
Dr. James L. Spartz, President
JeanW. Allen, Vice President Ill. DECISIONTO AMEND THE REGULATION
Nancy A. Doorey
JohnW. Jardine, 1J For the foregoing reason the Secretary and the State
Dr. Joseph A. Pika Board of Education conclude that it is necessary to amend
Dennis J. Savage the regulation. Therefore, pursuant toQdl. C., Section
Dr. Claibourne D. Smith 122, the regulation attached hereto as Exhibit B is hereby
amended. Pursuant to the provisions obBlaware Code,
EXHIBIT B Section 122(e), the amended regulation hereby adopted shall
be in effect for a period of five years from the effective date
Accident Reporting of this order as set forth in Sectivhbelow.
1. In addition to entering an accident incident in daily log, IV. TEXT AND CITATION
the school nurse shall make a written report on the
appropriate form to the district office in the following The text of the regulation amended hereby shall be in
circumstances: the form attached hereto as Exhibit B, and said amended

a. The school nurse has referred the student for medicategulation shall be cited ihe School Nurse, A Guide to
evaluation, regardless of whether the parent/guardiarResponsibilities.
followed through on that request.

b. The student has missed more than one-half day due V. EFFECTIVE DATE OF ORDER
to the accident.

The actions herein above referred to were taken by the
Secretary pursuant to DEl. C, Section 122, in open session

BEFORE THE DIPARTMENT OF EDUCATION at the State Boatsl regularly scheduled meeting on April
OF THE SATE OF DEIAWARE 16, 1998. The effective date of this Order shall be ten days
REGULATORY IMPLEMENTING ORDER from the date this order is published in Bedaware Register

of Regulations.
PARENTAL REQUESTTO HAVE PRESCRIPTION

MEDICATIONS ADMINISTEREDAT SCHOOL IT IS SO ORDERED this 16th day of April, 1998.
I. SUMMARY OF THE EVIDENCE AND INFORMTION Dr. Iris T. Metts, Secretary of Education
SUBMITTED

Consented to this 16th day of April, 1998.
The regulation Parental Request to Have Prescription
Medications Administered in School found on page 105 b in STATE BOARD OF EDU@TION
The School Nurse, A Guide to Responsibilities must be Dr. James L. Spartz, President
amended. This regulation identifies the information that the  JeanW. Allen, Vice President
school nurse must get from the parent or guardian and the Nancy A. Doorey
records that must be kept. The amendment is necessary in  JohnW. Jardine, 1J
order to isolate the regulatory responsibilities of the school  Dr. Joseph A. Pika
nurse from the technical assistance information and to use Dennis J. Savage
the word “shall” in the regulatory statements. Dr. Claibourne D. Smith

Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News
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EXHIBIT B [1l. DECISION TO AMEND THE REGUIATION

Administration of Prescription Medications For the foregoing reason the Secretary and the State
Board of Education conclude that it is necessary to amend

1. Medications prescribed by a licensed healthcarethe regulation. Therefore, pursuant toDdl. C., Section
provider may be administered to students by the school nurs&22, the regulation attached hereto as Exhibit B is hereby

under the following conditions: amended. Pursuant to the provisions oDblaware Code,
a. Request received from the parent/guardian. Section 122(e), the amended regulation hereby adopted shall

b. The medication is brought/sent to school in the be in effect for a period of five years from the effective date

original container that is properly labeled with the student’ of this order as set forth in Sectidh below.
name; the name of the medication; time; dosage; how it is to

be administered; the physiciamhame; name of pharmacy IV. TEXT AND CITATION
and phone number; and a current date of the prescription.
c. Any allergies are noted. The text of the regulation amended hereby shall be in

d. All controlled substances are counted and the form attached hereto as Exhibit B, and said amended
reconciled at least once a month and kept under double lockegulation shall be cited imhe School Nurse, A Guide to

e. The daily log or special medication record shows Responsibilities.
the studeng name, time, and date of administration.

f.  Alllong term medications shall be reauthorized each V. EFFECTIVE DATE OF ORDER
year

The actions herein above referred to were taken by the
Secretary pursuant to DEl. C, Section 122, in open session

BEFORE THE DIPARTMENT OF EDUGATION at the State Boatsl regularly scheduled meeting on April
OF THE SATE OF DEIAWARE 16, 1998. The effective date of this Order shall be ten days
REGULATORY IMPLEMENTING ORDER from the date this order is published in Bedaware Register

of Regulations.
GUIDELINES FOR THE ADMINISTRATION OF

NONPRESCRIPTION DRUGS IT IS SO ORDERED this 16th day of April, 1998.
I. SUMMARY OF THE EVIDENCE AND INFORMTION Dr. Iris T. Metts Secretay of Education
SUBMITTED

Consented to this 16th day of April, 1998.
The regulation Guidelines for Administration of
Nonprescription Drugs found on page 104Time School STATE BOARD OF EDU@TION
Nurse, A Guide to Responsibilities must be amended. This  Dr. James L. Spartz, President
regulation identifies the responsibilities of the school nurse  JeanW. Allen, Vice President
in the administration of nonprescription drugs. The Nancy A. Doorey
amendment is necessary in order to isolate the regulatory  JohnW. Jardine, J
responsibilities of the school nurse from the technical Dr. Joseph A. Pika
assistance information and to use the word “shall” in the Dennis J. Savage
regulatory statements. Dr. Claibourne D. Smith

Notice of the proposed amendment of the regulation was EXHIBIT B
published in the News Journal and the Delaware State News
on March 16, 1998, in the form hereto attached as Exhibit A. Administration of Nonprescription Medications
There were no comments received concerning the
amendment. 1. Nonprescription medications may be administered by
the school nurse to students. The school nurse shall do the
Il. FINDINGS OFFACT following:
a. Assess the particular complaint and symptoms to
The Secretary and the State Board of Education find thatetermine if other measures can be used before medication
it is necessary to amend the regulation because of the neésl administered.
to clarify the regulatory responsibilities of the school nurse. b. Look for a record of all allergies, especially to
medications, on the studemtschool health record.
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c. Have the permission of the parent or guardian tobe in effect for a period of five years from the effective date
administer any medications. of this order as set forth in Sectivhbelow.
d. Seek medical attention if the symptoms or
conditions persist. IV. TEXT AND CITATION
e. Record the studers’name, name of medicine,
dosage and time on the daily log. The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit B, and said amended
regulation shall be cited ihe School Nurse, A Guide to

BEFORE THE DIPARTMENT OF EDUCATION Responsibilities.
OF THE JATE OF DELAWARE
REGULATORY IMPLEMENTING ORDER V. EFFECTIVE DATE OF ORDER
POLICY ON THE SCHOOL NURSE AND THE The actions herein above referred to were taken by the

HANDICAPPED CHILD AND POLICY FOR PROVIDING  Secretary pursuant to DEl. C, Section 122, in open session
CARETO THE CHILD WITH SPECIAL HEA.TH NEEDS at the State Boatsl regularly scheduled meeting on April
16, 1998. The effective date of this Order shall be ten days
I. SUMMARY OF THE EVIDENCE AND INFORMTION from the date this order is published in Bedaware Register
SUBMITTED of Regulations.

The policies entitled, Policy Statement on the School IT IS SO ORDERED this 16th day of April, 1998.
Nurse and the Handicapped Child, and Policy for Providing
Care to the Child with Special Needs found on pages 175 Dr. Iris T. Metts Secretay of Education
and 181 respectively ilhe School Nurse, A Guide to
Responsibilities must be amended. These regulations list Consented to this 16th day of April, 1998.
the responsibilities of the school nurse as a member of the
IEP team and the requirements for ministering to the special STATE BOARD OF EDU@TION
health needs of children. The amendment is necessary in Dr. James L. Spartz, President
order to combine the two policies in to one policy entitled, JeanW. Allen, Vice President
The School Nurse and the Child with Special Health Needs.  Nancy A. Doorey
The amended policy removes the technical assistance JohnW. Jardine, d
language and includes only those areas that are regulated and Dr. Joseph A. Pika
uses the word “shall” in the regulatory language. Dennis J. Savage

Dr. Claibourne D. Smith

Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News EXHIBIT B
on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning theThe School Nurse and the Child with Special Health Needs
amendment.

1. The school nurse, as a member of the evaluation team
shall:

a. Assist in identifying candidates for placement in a
The Secretary and the State Board of Education find thaspecial program.

it is necessary to amend the regulation because the two b. Conduct the initial health evaluation and parent
policies need to be combined and the regulatoryconference.

II. FINDINGS OFFACT

responsibilities of the school nurse need to be clarified. c. Assist in obtaining an in-depth health and
developmental history and home environment assessment.
I1l. DECISIONTO AMEND THE REGUIATION d. Provide and interpret all pertinent information

including results of recent physical assessments.
For the foregoing reason the Secretary and the State e. Develop the individual health maintenance plan with
Board of Education conclude that it is necessary to amendhe student/parent if possible.
the regulation. Therefore, pursuant toQdl. C., Section f. Provide the evaluation team wifthe health
122, the regulation attached hereto as Exhibit B is herebynformation necessary to developthe health component
amended. Pursuant to the provisions obBlaware Code, of the individual education plan, IEP
Section 122(e), the amended regulation hereby adopted shall g. Periodically confer with the student, parent and

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 11, FRIDAY, MAY 1, 1998




FINAL REGULATIONS

1805

faculty to revise the health maintenance plan.

h. Help the student or the studenparent or guardian
to use appropriate community resources.
[i. Follow up on medical recommendations and

report to teachers and appropriate personnel.]

regulated by the Department of Education.

Ill. DECISIONTO REPEAL THE REGUITION

For the foregoing reasons, the Secretary concludes that

j- Provide and/or supervise nursing treatment, the proposed regulation should be repealed. Therefore,
medications, and specialized health procedures which allowursuant to 1Del. C., Section 122, the regulation attached
the students to remain in the least restrictive environmenhereto as Exhibit B is repealed.

with the following conditions:

(1) A written request shall be obtained from the
parent for the procedure

(2) A written authorization from the child’
physician[must shall] be on file.

(3) Each change in thgtreeedure request] from

the parent or physician requires reauthorization. All

[procedures requests] shall be reauthorizefevery—six
months each year]

(4) Adaily treatment log that includes chiédiame,

IV. TEXT AND CITATION

The text of the regulation repealed hereby shall be in the

form attached hereto as Exhibit B and shall be removed from
the Handbook for K-12 Education, Section [.M.12.

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the

date and time shall be kept on all medications and treatmerfsecretary pursuant to D&l. C., Section 122, in open session

administered with any reactions or comments noted. at the State Boatsl regularly scheduled meeting on April
16, 1998. The effective date of this Order shall be ten days
from the date this order is published in Bedaware Register

of Regulations.

BEFORE THE DIPARTMENT OF EDUCATION
OF THE SATE OF DEIAWARE
REGULATORY IMPLEMENTING ORDER IT IS SO ORDERED this 16th day of April, 1998.

FIRE AND EMERGENCY PREPAREDNESS Dr. Iris T. Metts Secretay of Education

I. SUMMARY OF THE EVIDENCE AND INFORMTION
SUBMITTED

Consented to this 16th day of April, 1998.

STATE BOARD OF EDU@TION
Dr. James L. Spartz, President
JeanW. Allen, Vice President
Nancy A. Doorey

The Handbook for K-12 Education contains a section
entitled Fire and Emergency Preparedness, I.M.12, page A-
54. This regulation should be repealed because the first part

of the regulation beginning with the word “All”, through the
word “session”, is from 1Bel.C., Section 4109. The second
part beginning with the word “During”, and ending with the

word “Year”, is from the State Fire Prevention Regulations,

PartV, Section 1-3, Fire Drills in Educational and

JohnW. Jardine, d

Dr. Joseph A. Pika
Dennis J. Savage
Dr. Claibourne D. Smith

Institutional Occupancies. Since this section is simply a
restating of thdelaware Code and from another regulation,
this does not need to be regulated again by the Department,
and thus should be repealed as a regulation of the Department
of Education. Notice of the proposed repeal of this

EXHIBIT B

Repeal of Regulation for Fire and Emergency
Preparedness

regulation was published in the News Journal and the
Delaware State News on February 16, 1998, in the formbt2. HREANDEMERGENCY-PRERREDBNESS

& ﬁd%—BeFaw&re—sehee{s—afe—subjee{—te—BeFaware—Code

attached as Exhibit A. The notice invited written comments
but none were received.

II. FINDINGS OFFACT

The Secretary finds that the regulation should be repealeﬂlrre—dfms—shaH—mehjde—eemp}ef&evaeuaﬂeﬁ—e#—aH—pefsons
because it simply conveys information from Belaware  fromthebuilding—Duting-severe-weathiire-trilsmay-be
Code and from other regulations and does not need to bpostponed—Arecord-ofaltire-drilsshaltbekeptandpersons
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in-charge-of-each-school-shalbmaintaina-written—+eeord orSecretary pursuant to Del. C, Section 122, in open session
site-of-alt-sueh-fire-drills-hetd,—giving-the-time-aned-date of at the State Boals regularly scheduled meeting on April
each—dritt-hetd—Fhis—record—of-fire—drilts—shalt-be—made 16, 1998. The effective date of this Order shall be ten days
avaitablte-to-arepresentative-of-the-State-Hre-Marshal, upofrom the date this order is published in Bredaware Reqister

feerues-t—'Fhe—Feeefd—shaPFbeﬁarﬁfamed—fe%a-peﬁed-ef threef Regulations.
ed

IT IS SO ORDERED this 16th day of April, 1998.

Dr. Iris T. Metts Secretay of Education
BEFORE THE DIPARTMENT OF EDUCATION
OF THE SATE OF DEIAWARE Consented to this 16th day of April, 1998.
REGULATORY IMPLEMENTING ORDER

STATE BOARD OF EDU@TION
TITLE IXOF THE EDUCATIONAL AMENDMENTS OF Dr. James L. Spartz, President
1972 CONCERNING PHYSICAL EDUATION JeanW. Allen, Vice President
Nancy A. Doorey
I. SUMMARY OF THE EVIDENCE AND INFORMTION JohnW. Jardine, J
SUBMITTED Dr. Joseph A. Pika

Dennis J. Savage

The Handbook for K-12 Education contains a section Dr. Claibourne D. Smith
entitled Title IX of the Educational Amendments of 1972
Concerning Physical Education, 1.C.2., pages A-3 and A-4. EXHIBIT B
This regulation needs to be repealed because it simply
presents information for technical assistance purposes from Repeal of Regulation fdritle IX of the Educational
the federal regulations fditle IX and is not a Department Amendments of 1972 Concerning Physical Education
of Education regulation. Notice of the proposed repeal of
this regulation was published in the News Journal and thé:€2 HHEK-OFEDYCAHONAEAMENDMENTSOF
Delaware State News on February 16, 1998, in the formi972-CONCERNINGPHYSICALEDUCHON
attached as Exhibit A. No comments were received regarding

the proposed repeal of the regulation. H-1976-and-1978"gitlsphysical-eduecation™—ane—"boys
physicat-education”-became—studentphysical-edueation”
II. FINDINGS OFFACT underitteH-of-the-Educationat-Amendments-of 1972.
& Section-86-34-of e bé-states-that
The Secretary finds that the regulation should be repealed ) Physicaleducation—units—efinstraction
because it simply provides technical assistance about aregtired-for-ene-—sexmustbereqguiredforeveryone.
existing federal regulation and is not a Department of {2) Hlective—unitsmustbe-scheduled-on an
Education regulation. epen—entolimentbasis.
3) Groupingby-abitityispermittecastong as
[Il. DECISIONTO REPEAL THE REGUITION objective-standards-of-ndividuatperformanceretated-to the
uhit-studies-are-apptiet-withoutregare-to-sex
For the foregoing reasons, the Secretary concludes that b. Section86-33-ofifle-bX—=states-that
it is necessary to repeal this regulation. Therefore, pursuant ) Students—may-be-separated—by-—sex for
to 14Del. C, Section 122, the regulation attached hereto aparticipation-in—contact-sports.
Exhibit B is repealed. {2) Evatuation—outcomes—may-hot-atversely
affeet-members—of-ene-sex.
IV. TEXT AND CITATION {3) Studentsmaybe-separated-forinstruction

The text of the regulation repealed hereby shall be in the
form attached hereto as Exhibit B, and said regulation shall
be removed from thelandbook for K-12 Education.

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the
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BEFORE THE DIPARTMENT OF EDUGATION pursuant to 1Del. C., Section 122, the regulation attached
OF THE SATE OF DEIAWARE hereto as Exhibit B is hereby readopted. Pursuant to the
REGULATORY IMPLEMENTING ORDER provisions of 14Delaware Code, Section 122(e), the
regulation hereby readopted shall be in effect for a period of
SMOKING REGULATIONS five years from the effective date of this order as set forth in

SectionV. below.
. SUMMARY OF THE EVIDENCE AND INFORMTION
SUBMITTED IV. TEXT AND CITATION

The Smoking Regulation found in thiandbook for K- The text of the regulation readopted hereby shall be in
12 Education section I.M1, page A-53 was made a the form attached hereto as Exhibit B, and said regulation
regulation in 1987. It forbids the use, dispensing and sale o$hall be cited in thélandbook for K-12 Educatim section
tobacco products by students K-12 during school hours in.M.11.
school buildings, on school grounds or on school buses. This
regulation did away with “smoking courts” in high schools V. EFFECTIVE DATE OF ORDER
and generally put students on notice that smoking in or around
schools was totally forbidden. Since this state regulation = The actions herein above referred to were taken by the
was passed a federal law entitled the Pro-Children Act ofSecretary pursuant to DEl. C, Section 122, in open session
1994, has also been enacted which says “no person shadt the State Boarsl regularly scheduled meeting on April
permit smoking within any indoor facility owned or leased 16, 1998. The effective date of this Order shall be ten days
or contracted for and utilized by such person for provisionfrom the date this order is published in Bredaware Reqister
of routine or regular kindergarten, elementary or secondaryf Regulations.
education or library services to children.” Children are
defined as “individuals who have not attained the age of 18.”  IT IS SO ORDERED this 16th day of April, 1998.
This law applies to agencies and organizations that receive
federal funds and it covers public schools and numerous other  Dr. Iris T. Metts, Secretary of Education
agencies serving children. This federal law effects adult
behavior concerning smoking which the Department of Consented to this 16th day of April, 1998.
Education regulation does not address. The federal law does
not mention tobacco products such as snuff and chewing STATE BOARD OF EDU@TION
tobacco and does not cover the school grounds and the school Dr. James L. Spartz, President
buses which are both part of the Department of Education  JeanW. Allen, Vice President
regulation. The regulation is recommended for readoption ~ Nancy A. Doorey
because in concert with the federal statute, most aspects of JohnW. Jardine, 1J
the problem are covered and the important emphasis on  Dr. Joseph A. Pika
student behavior is sustained. Notice of the proposed Dennis J. Savage
readoption was published in the News Journal and Delaware  Dr. Claibourne D. Smith
State News on February 16, 1998, in the form hereto attached
as Exhibit A. The notice invited written comments and none EXHIBIT B
were received.
[.M.11. SMOKING REGULATIONS
Il. FINDINGS OFFACT
Each school district in Delaware is required to have a
The Secretary finds that in order to continue to supportpolicy which, at a minimum, prohibits smoking and the use,
the concept of tobacco free schools and to protect childremispensing or selling of tobacco products such as snuff and
from the negative effects of the use of tobacco and tobaccehewing tobacco by students in kindergarten through grade
products this regulation should be readopted. This regulatioi2 during school hours in school buildings, on school
is complimentary to and extends the intent of the federalgrounds, or on school buses.
law.

Ill. DECISIONTO READOPT THE REGURATION

For the foregoing reasons, the Secretary concludes that
it is necessary to readopt the existing regulation. Therefore,
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BEFORE THE DIPARTMENT OF EDUCATION
OF THE SATE OF DEIAWARE
REGULATORY IMPLEMENTING ORDER

IMMUNIZ ATION RULES AND REGUIATIONS OF THE
STATE BOARD OF EDU@TION

I. SUMMARY OF THE EVIDENCE AND INFORMTION

of this order as set forth in Sectidhbelow.
IV. TEXT AND CITATION

The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit B, and said amended
regulation shall be cited ilhe School Nurse, A Guide to

Responsibilities.

SUBMITTED

The regulation on Immunization Rules and Regulations
of the State Board of Education found on pages 71 and 72 in

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the

The School Nurse, A Guide to Responsibilities must beSecretary pursuant to Del. C, Section 122, in open session
amended. This regulation defines a school “enterer” and listait the State Boatsl regularly scheduled meeting on April

all required immunizations students must have.

Thel6, 1998. The effective date of this Order shall be ten days

regulation defines “certification of immunization” and from the date this order is published in Bedaware Reqister

“conditional school admission”.
on how to deal with lost or destroyed medical records and
how to seek exemptions from immunization. The amendment
is necessary to add a new section B.1.d. which requires
students to receive three doses of Hepatitis B beginning in
the 1999-2000 school year with kindergarten and grade seven.
This change was recommended by the Department of Public
Health and the School Health Advisory Committee. The
existing sections d. and e. become e. and f. The amendment
also removes section H, Implementation, which is no longer
necessary because the previously existing parts of the
regulation have been implemented.

Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News
on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning the
amendment.

II. FINDINGS OFFACT

The Secretary and the State Board of Education find that
it is necessary to amend the regulation to add the Hepatitua.
B immunization to the required immunizations because the
Department of Public Health and the School Health Advisory

It also provides direction of Regulations.

IT IS SO ORDERED this 16th day of April, 1998.
Dr. Iris T. Metts, Secretary of Education
Consented to this 16th day of April, 1998.

STATE BOARD OF EDU@TION
Dr. James L. Spartz, President
JeanW. Allen, Vice President
Nancy A. Doorey

JohnW. Jardine, 1J

Dr. Joseph A. Pika

Dennis J. Savage

Dr. Claibourne D. Smith

EXHIBIT B

Immunizations-Rules-and-Regutations-of-the-State-Board of
Edueation

Definition of School Enterer

A school enterer is any child between the ages of two

Committee feel that it is necessary due to the long term andnonths and 21 years entering or being admitted to a Delaware
recurring negative effects of contracting the Hepatitus Bschool district for the first time, including but not limited

infection.

Ill. DECISIONTO AMEND THE REGUIATION

to, foreign exchange students, immigrants, students from
other states and territories and children entering from non-
public schools.

For the foregoing reason the Secretary and the Stat8.
Board of Education conclude that it is necessary to amend
the regulation. Therefore, pursuant toQdl. C., Section

Immunization Requirements for School Admission

The following minimum immunizations will be required

122, the regulation attached hereto as Exhibit B is herebyor all school enterers:

amended. Pursuant to the provisions obBlaware Code,
Section 122(e), the amended regulation hereby adopted shall

1. Vaccine
a Four or more doses of diphtheria, tetanus,

be in effect for a period of five years from the effective datepertussis (DTP) or diphtheria, tetanus (DT) vaccine or a
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combination of these vaccines with the following exceptions: physician or public health agency which specifies that the
(1) a child who received a fourth dose prior to the fourth school enterer:

birthday must have a fifth dose; (2) a child who received the a. has received at least one dose of DTP or DT

first dose of Td (adult) at or after age seven may meet thisand

requirement with only three doses of Td (adult). b. has received at least one dose of OPV or IPV
b. Four doses of oral polio vaccine (OPV) or four and

doses of inactivated polio virus (IPV) or a combination of c. has received at least one dose of measles,

these vaccines with the following exception: If the third mumps and rubella (MMR) vaccine.

primary dose of OPV or IPV is administered on or after the d. Children entering school without

fourth birth date, a fourth dose is not required. documentation for the first or second dose of measles should

c. Two doses of measles vaccine. The first dosebe admitted after the first dose. A second dose is required
should be administered on or after the age of 12 monthsbetween 30 and 90 days after the first dose. (MMR can be
The second dose should be administered after the fourthsed to meet this requirement.)
birthday. The combination vaccines of measles, mumps, 3. Denial
rubella (MMR) can be used to meet this requirement. If the school enterer fails to complete the series of

d. Three doses of Hepatitis B vaccine beginning required immunizations according to the Division of Public
in the 1999-2000 school year with kindergarten and gradeHealth’s recommended schedule, the parent or legal guardian
seven. (By adding a grade at each of the levels, by the yeavill be notified the child will be excluded.

2004-2005 all students will be required to have the vaccine.).

& e.One dose of rubella vaccine administered afterE. Lost or Destroyed Medical Records
the age of 12 months.

e.f. One dose of mumps vaccine administered after ~ When an immunization record has been lost or destroyed

the age of 12 months. by the medical provider who administered the vaccine, the
2. Disease histories for measles, rubella and mumpgarent must sign a written statement to this effect and must
will not be accepted unless serologically confirmed. obtain at least one dose of DTP or DT, one dose of OPV or

3. Abooster dose of Td (adult) is recommended at tenlPV and immunization against measles, mumps and rubella.
year intervals for all students after the last DTP or DT doseEvidence that the vaccines were administered must be

was administered. presented to the superintendent or designated person. An
exemption to this requirement would be a statement from a
C. Certification of Immunization physician demonstrating serological evidence of immunity

to measles, mumps or rubella.
All parents or legal guardians of school enterers must
present a certificate specifying the month, day, and year that. Exemption from Immunization
the immunizations were administered by the physician or ~ Exemption from this requirement may be granted in
public health agency. accordance wittDelaware Code, Title 14, Section 131.

{Passed-by-the-State-Board-of Education—on—December 1%. Verification of School Records

1996 The Division of Public Health shall have the right to audit
and verify school immunization records to determine
D. Admission compliance with the law.
1. Notice H—mptementation

According to Delaware Code, Title 14, Section 131, Effective—September—1—199t-and-theregfthese
Paragraph C, a principal or person in charge of a school shatevised—regutations-wittbe-enferced—12/£9/90

not permit a child to enter into school without acceptable
evidence of immunization. The parent or legal guardian shall
be notified of this requirement in writing. Within 14 calendar
days after notification, evidence must be presented to the
school that the basic series of immunizations has been
initiated or has been completed.

2. Conditional
A school enterer may be conditionally admitted to
a Delaware school district by presenting a statement from a
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FINAL REGULATIONS

BEFORE THE DIPARTMENT OF EDUCATION
OF THE SATE OF DEIAWARE
REGULATORY IMPLEMENTING ORDER

POLICY FOR PROVIDING EDUGTION FOR
STUDENTS WITH HIV INFECTION

I. SUMMARY OF THE EVIDENCE AND INFORMTION
SUBMITTED

The regulation Policy for Providing Education to
Students with HIV Infection found on page 81Tine School

The text of the regulation amended hereby shall be in
the form attached hereto as Exhibit B, and said amended
regulation shall be cited ilhe School Nurse, A Guide to

Responsibilities.

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the
Secretary pursuant to DEl. C, Section 122, in open session
at the State Boatsl regularly scheduled meeting on April
16, 1998. The effective date of this Order shall be ten days
from the date this order is published in Bedaware Register

Nurse, A Guide to Responsibilities and on pages A-52 - A-of Reqgulations.

53 in theHandbook for K-12 Education must be amended.
This regulation affirms the rights of students in K-12 and
adult education programs with HIV infection to attend the
public schools of Delaware and affirms their right to privacy

IT IS SO ORDERED this 16th day of April, 1998.

Dr. Iris T. Metts, Secretary of Education

concerning the existence of the infection. The amendment
is necessary to remove the procedural references and focus
only on the regulatory sections. Sections 2, 3, 4, and 8 are
removed and sections 5, 6, and 7 become 2, 3, and 4. In
section 4, the words “established by the State Department of
Public Instruction and Division of Public Health and approved
by the Delaware State Board of Education on December 19,
1985” and the last sentence “These procedures will be found
in the School Nurse Handbookschool Bus Drivers
Handbook,Handbook for School Food Services, dad2
Handbook” are removed.

Notice of the proposed amendment of the regulation was
published in the News Journal and the Delaware State News
on March 16, 1998, in the form hereto attached as Exhibit A.
There were no comments received concerning the
amendment.

II. FINDINGS OFFACT
1.

Consented to this 16th day of April, 1998.
STATE BOARD OF EDU@TION

Dr. James L. Spartz, President
JeanW. Allen, Vice President
Nancy A. Doorey

JohnW. Jardine, 1J

Dr. Joseph A. Pika

Dennis J. Savage

Dr. Claibourne D. Smith

EXHIBIT B

Providing Educatiofo Students with HIV Infection

Petieyfor Providing Education To Students with HIV

Infection

A student enrolled or entering a Delaware public

The Secretary and the State Board of Education find thaschool/program, or in an adult or apprenticeship program,
it is necessary to amend the regulation because of the needth HIV infection shall be permitted to attend school
to remove the procedural sections and focus only on thainless the student, in the opinion of his/her physician, is
regulatory sections. at risk from communicable diseases (e.g. measles,

chicken pox) present in the school or has other medically

IIl. DECISIONTO AMEND THE REGULATION related problems.

For the foregoing reason the Secretary and the Stat&. Any—eonfhet—regarding—attendance—of—the—HIV
Board of Education conclude that it is necessary to amendnrfected-studentby-the-schootdistrictwittbereviewed on
the regulation. Therefore, pursuant toDdl. C., Section acasebycasebasisbytheState-AdvisoryPanetappointed
122, the regulation attached hereto as Exhibit B is herebypy—the—State—Department—of—Public—tastruection—and
amended. Pursuant to the provisions oDBlaware Code, consisting—of—the—State—Health—Offieer—State
Section 122(e), the amended regulation hereby adopted shdlipidemiotogist—a—representative—from—the—Medical
be in effect for a period of five years from the effective date Seetety—of-bBelaware,—a—representative—from—the—State
of this order as set forth in Sectivhbelow. Pepartment-of-Publictnstruction—a—sehootnurse—and a

IV. TEXT AND CITATION
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mantfests—symptoms—which—justify—exetusionr—b) a BEFORE THE DIPARTMENT OF EDUGATION

eurrentreportfrom-—the—students—personatphysician. If OF THE SATE OF DEIAWARE

recommended-by-the-student'sphysictanthe-student will REGULATORY IMPLEMENTING ORDER
it Lot S e by the

panet. PHYSICAL EXAMINATIONS

ﬁregf&m—wheﬁﬁeﬁudeﬁ#s—%ys-reﬁﬁ#eﬁes—mhe-smte SUBMITTED

occtrret-hasbeen—corrected-or-hasabated—aned-the Panel The regulation on Physical Examinations found on pages
determines-the—student-can—retarn—to—sehool. 15 and 16 iThe School NurséA Guide to Responsibilities
must be amended. This regulation requires that all students
4. TFhe-schoolnurse—in—cooperation—with—thebuiding have a physical examination before entering school, lists one
principat—shalt—funetion—as—(a)the—taisen—with—the exception and requires school nurses to record all findings
stugdent'sphysictan-and-the-State-Advisery-Panet—(b) theon the school record. The amendment is necessary in order
atdvocatefor-the HV-infected-stutdentinthe-schoot(i.e.,to isolate the regulatory responsibilities of the school nurse
assistin—problem—resolution—answer—eguestionsy—€) therom the technical assistance information and to use the word
coordinator-of-servicesprovided-by-otherstaff. “shall” in the regulatory statements.

5:2. A student entitled to a free public education Notice of the proposed regulation was published in the
pursuant to 14 Del. C. ch. 2 and/or ch. 31, with HIV News Journal and the Delaware State News on March 16,
infection who is removed for reasons stated in Paragrapti998, in the form attached as Exhibit A. There were no
1, shall be provided with an appropriate alternative comments received concerning the amendment.
education according to already established procedures.
II. FINDINGS OFFACT

6-3. Dissemination of the knowledge that a student
has HIV infection is subject to State and Federal privacy = The Secretary and the State Board of Education find that
laws and regulations. it is necessary to amend this regulation because of the need

to clarify the regulatory responsibilities of the school nurse.
7+ 4. Routine and standard procedures (i.e. universal
precautions) for handling all body fdes—est&bhs—hed by [ll. DECISIONTO AMEND REGULATION

ofPublicHealth—ant—approved-by-theDelaware—State  For the foregoing reason the Secretary and the State
Board—of—FEducation—on—Dbecember—19,—198bBall be Board of Education conclude that it is necessary to amend

utilized in every school and program—Fheseprocedureghis regulation. Therefore, pursuant toDdl. C., Section
wittHbe-fountHnthe-SehoolNurse Handbook-Sehoot Bus 122, the regulation attached hereto as Exhibit B is hereby
brivers HandbookHandbookfor-SehooH-oot-Services,amended. Pursuant to the provisions oDBlaware Code,
anre-HK-12Handbook. Section 122(e), the amended regulation hereby adopted shall
be in effect for a period of five years from the effective date

8 Ed-ueaﬁeﬁal—pfegrams—&beut—l-HV—H#ee&eﬁ—mede of of this order as set forth in Sectivhbelow.
feeﬁﬁques—sh&H—lae—e#efed—te—&H—seheeJ—perseﬁﬁeh The IV. TEXT AND CITATION

trathing-programs-for-schootnursesand-otherdesignated The text of the regulation amended hereby shall be in

petsonnel—who—wittbe—responsible—for—sechoot—istrict the form attached hereto as Exhibit B, and said amended

programs. regulation shall be cited ihe School Nurse, A Guide to
Responsibilities.

Passed-by-the-State-Board-of Educationoen-May-17-1990.

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the
Secretary pursuant to DEl. C, Section 122, in open session
at the State Boatsl regularly scheduled meeting on April
16, 1998. The effective date of this Order shall be ten days
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from the date this order is published in Bredlaware Register [5: 6.] The school nurse shall record all findings on the

of Regulations. School Health Record.
IT IS SO ORDERED this 16th day of April, 1998. [e——New-enterershave-ten—sehoot-daysto-comply-with
the—regutationbeforebeing-exctudedfrom—school—A
Dr. Iris T. Metts Secretay of Education doctmented—appointment-with-a-ticensed-provider-as
Consented to this 16th day of April, 1998.
STATE BOARD OF EDU@TION BEFORE THE DIPARTMENT OF EDUCATION
Dr. James L. Spartz, President OF THE SATE OF DEIAWARE
JeanW. Allen, Vice President REGULATORY IMPLEMENTING ORDER
Nancy A. Doorey
JohnW. Jardine, 1J ORTHOPEDIC SCREENING
Dr. Joseph A. Pika
Dennis J. Savage I. SUMMARY OF THE EVIDENCE AND INFORMTION
Dr. Claibourne D. Smith SUBMITTED
EXHIBIT B The regulation on Orthopedic Screening found on pages
51 and 52 inThe School Nursed Guide to Responsibilities
Physical Examinations must be amended. This regulation lists the grades when

students must receive orthopedic screenings both Phase |
1. All pupils upon entrance to the Delaware school systemand Phase Il and requires the school nurse to record the
shall have had a physical examination by a licensed medicahformation in the school health record. The amendment is
physician, nurse practitioner or physicmmssistant. The necessary in order to isolate the regulatory responsibilities
Physical Examination form can be given to the parent orfrom the technical assistance information and to use the word
guardian if requestedAit-ethernew-enterersmust-have  “shall” in the regulatory statements.
records; Notice of the proposed regulation was published in the

News Journal and the Delaware State News on March 16,

[2—Altstudents-whopatticipatein-spertsmusthave-aphysicall998, in the form attached as Exhibit A. There were no

examinatior]. comments received concerning the amendment.

[2. New enterers have 14 school days to comply with II. FINDINGS OFFACT

the regulation before being excluded from school. A

documented appointment with a licensed provider as The Secretary and the State Board of Education find that
stated above will defer exclusion.] it is necessary to amend this regulation because of the need

to clarify the regulatory responsibilities of the school nurse.
[3. All students shall have a physical examination each

year before participating in interscholastic sports (see [Il. DECISIONTO AMEND REGULATION
Rule 8A of the Delaware Secondary School Athletic
Association [DSSAA] Annual Official Handbook)] For the foregoing reason the Secretary and the State

Board of Education conclude that it is necessary to amend
[3:4.] Those selected pupils whose health status suggesthis regulation. Therefore, pursuant toDdl. C., Section
further follow-up as a result of observations and/or 122, the regulation attached hereto as Exhibit B is hereby
conferences by the teacher and school nurse shall have @mended. Pursuant to the provisions oDklaware Code,
additional physical examination or medical consultation. Section 122(e), the amended regulation hereby adopted shall

be in effect for a period of five years from the effective date
[4 5.] Children of Christian Scientist parents may requestof this order as set forth in Sectidh below.

exemption from physical exams by having their parents obtain

the proper form from the “Committee on Publication for IV. TEXT AND CITATION
Delaware” which is responsible for such matters. The school
should not furnish these forms. The text of the regulation amended hereby shall be in

the form attached hereto as Exhibit B, and said amended
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regulation shall be cited ihe School Nurse, A Guide to
Responsibilities.

V. EFFECTIVE DATE OF ORDER

The actions herein above referred to were taken by the
Secretary pursuant to DEl. C, Section 122, in open session

at the State Boatsl regularly scheduled meeting on April

BEFORE THE DIPARTMENT OF EDUCATION
OF THE SATE OF DEIAWARE
REGULATORY IMPLEMENTING ORDER

REPEAL OF MINIMUM-MAXIMUM PROGRAM
ASSIGNMENT AND EXPERIMENATION AND
MODIFICATION OF STUDIES

16, 1998. The effective date of this Order shall be ten dayd. SUMMARY OF THE EVIDENCE AND INFORMTION

from the date this order is published in Bedaware Register
of Regulations.

IT IS SO ORDERED this 16th day of April, 1998.
Dr. Iris T. Metts, Secretary of Education
Consented to this 16th day of April, 1998.

STATE BOARD OF EDU@TION
Dr. James L. Spartz, President
JeanW. Allen, Vice President
Nancy A. Doorey

JohnW. Jardine, 1J

Dr. Joseph A. Pika

Dennis J. Savage

Dr. Claibourne D. Smith

EXHIBIT B

Orthopedic Screening

SUBMITTED

These two regulations from theéandbook for K-12
Education are recommended for repeal because they are
technical assistance statements and should not be made
regulatoy. They areV.A.5, page D-6, Minimum-Maximum
Program Assignment, an¥.B, page D-6, Experimentation
and Modification of Studies.

Notice of the proposed repeal of these regulations was
published in the News Journal and the Delaware State News
on January 12, 1998, in the form attached as Exhibit A. No
comments were received regarding the proposed repeal of
these regulations.

II. FINDINGS OFFACT

The Secretary and the State Board of Education find that
these regulations should be repealed. It is necessary to
clearly differentiate between what is regulation and what is
technical assistance and Minimum and Maximum Program
Assignment and Experimentation and Modification of Studies
are technical assistance statements and not designed to
specifically regulate behavio

[ll. DECISIONTO REPEAL REGUIATIONS

For the foregoing reasons, the Secretary with the consent
of the State Board of Education concludes that these
regulations should be repealed. Therefore, pursuant to 14
Del. C., Section 122, the regulations attached hereto as

[1. All pupils in grades 5 through 9 shall have an
orthopedic saeening by December 15th of each yea

2. The school nurse shall notify the parents/guardian
if a suspected deviation has been detected.

3. The school nurse shall record the findings on the
school health record.]

Exhibit B are hereby repealed.
IV. TEXT AND CITATION

The text of the regulations repealed hereby shall be in
the form attached hereto as Exhibit B, and said regulations
shall be removed from thidandbook for K-12 Education,
section V.

V. EFFECTIVE DATE OF ORDER
The actions herein above referred to were taken by the

Secretary with the consent of the State Board of Education
pursuant to 1Del. C., Section 122, in open session at the
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State Boar regularly scheduled meeting on April 16,1998. PUBLIC SERVICE COMMISSION

The effective date of this Order shall be ten days from the
date this order is published in tielaware Register of IN THE MATTER OF THE

Regulations. IMPLEMENTATION OF
. . THE UNIVERSAL SERVICE PSC REGUIATION
IT IS SO ORDERED this 16th day of April, 1998. PROVISIONS OF THE DOCKET NO. 48
. f Ed . TELECOMMUNICATIONS
Dr. Iris T. Metts, Secretary of Education ACT OF 1996

I
I
I
I
I
I
OPENED AUGUST 12, 1997
Consented to this 16th day of April, 1998. ( ) ‘
I
I
I
I
I
I
I

IN THE MATTER OF THE

STATE BOARD OF EDUGTION APPLICATION OF BELL PSC DOCKET
Dr. James L. Spartz, President ATLANTIC-DELAWARE, INC. | NO. 97-028
JeanW. Allen, Vice President FOR CERTIFICATION AS AN
Nancy A. Doorey ELIGIBLE TELECOMMUNI-
JohnW. Jardlne,.r] CATIONS CARRIER
Dr. Joseph A. Pike (FILED DECEMBER 3, 1997)
Dennis J. Savage
Dr. Claibourne D. Smith ORDER NO. 4763

EXHIBIT B

The Commission, on this 14th day of April, 1998,
determines and orders:

1. Under the federal Universal Service Support (“USF”)
programs, as adopted in 1997, a telecommunications carrier
seeking designation as an “eligible telecommunications
. carrier” (47 U.S.C. § 214(e)) must provide “toll limitation”

1. Handbook for K-12 Education - Page D-6 services for qualifying low-income consumers. 47FCR.
> 88 54.101 (a) (9), 54.210 (c), (d). Once designated, an

. - . eligible telecommunications carrier (“ETC”) must provide
a Fhere-isno-mandated-minimumor-maximum | . : g . .
Lifeline service to qualifying low-income subscribers. 47

Program assighme trorany 'EEt.E'st"a _studsn tit Sl'e.t"d b F.R. 8 54.405. As part of such Lifeline service, the ETC
WWWWQ anfhust provide to requesting eligible subscribers, without
preperschedtling, alt students would-be-assigned-aprograry, o wo| fimitation.” 47 CE.R. § 54.401(a)(3). In its
Sened t:l.sl EE. & EEI;E the-most prefitable-use-of thetr edueation riginal May, 1997 USF Ordethe Federal Communications
l'. . L Commission (“FCC”) defined “toll limitation” to include both
b  Thetequirementsfor graduation wowidindicate %%toll blocking” (which allows a subscriber to block
that-a stticke 'E.Sl'Et o “Et.iy be-seheduted for aotiess .thaButgoing toll calls) and “toll-control” (which allows a
three-fult-credits peryeanttis t'.'ds standable-that certain subscriber to limit in advance toll usage per billing cycle)
eapabIe—aﬁdﬂeﬁfed—swdems—ﬁﬁgh{—be—sehedtﬂed-feﬁas Mafhe ETC was to allow the subscriber a choice between “toll
as-6-fult-creditsplus-health-and-physical-edueation. blocking” and “toll control.”

2. In PSC Order No. 4679 (Dec. 16, 1997), this
Commission set forth the criteria it would use, on a
provisional basis, for designating a telecommunications
B: EXPERIMENTAHON-AND-MOBIHCAHONAN carrier as an ETC. The sameydm PSC Order No. 4684

S , | (Dec. 16, 1997) , the Commission determined that this State
Fhe-State Bepartment of Publie istruetion strengly ould participate in the federal Lifeline program to allow

S i . loc TCs to receive federal support in the amount of $5.25, plus
SEI'EEI. sty cttoge beyond-the-minin UM TEGUIEMENtS e cost of toll limitation. In PSC Order No. 4680 (Dec. 17,
ESEE“E.I shed—in—thistHandbook E".'d either+ '.ple.' Ient1997), the Commission designated Bell AtlanticDelaware,
expetimental Programs-of E.ISE nodfy the—o g.anlzaﬂon OfInc:. (“BA-Del”), as an ETC to serve the entire State. In that
program E.I SE.tE eS-to-provide thebest possible EeaCher'Orde, the Commission waived the requirement that BA-Del
tearring situation-for-af-stadents. provide the “toll control” service component of toll

limitation until the FCC decided a then-pending motion for

REPEAL OF MINIMUM-MAXIMUM PROGRAM
ASSIGNMENT AND EXPERIMENATION AND
MODIFICATION OF STUDIES

2. Handbook for K-12 Education - Page D-6
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reconsideration. IN THE MATTER OF THE |
4. OnDecember 30, 1997, the FCC, in its Fourth OrderIMPLEMENTATION OF THE | PSC REGULATION
on Reconsideration of its USF Order, redefined “toll UNIVERSAL SERVICE | DOCKET NO. 48

limitation” to be either “toll blocking” or “toll control” and PROVISIONS OF THE |

obligated ETCs to provide only one, and not necessarily bothTELECOMMUNICATIONS ACT |

of these services, unless the carrier is technically capable ddF 1996 |

providing both services. In the latter case, the carrier musfOPENED AUGUST 12, 1997) |

provide the consumer the choice between “toll blocking” and

“toll control.,, See In the Matter of Federal-State Joint Board ORDER NO. 4772

on Universal service, CCB Docket No. 96-45, Fourth Order

on Reconsideration at 112-115, FCC 97-420 (rel. Dec. 30, On this 14th day of April, 1998, the Commission
1997). determines and orders the following:

5. BA-Del has indicated that, at the present time, it 1. In the Telecommunications Act of 1996 (“the
cannot provide “toll control” services. In light of the FCC’s Act”),! Congress directed the Federal Communications
Fourth Reconsideration Order, the Commission now amend€ommission (“FCC”) and the state utility commissions to
any requirements that it may have imposed in PSC Ordersake various steps to establish explicit support mechanisms
Nos. 4679, 4680, and 4684 relating to “toll limitation” to to ensure the delivery of affordable telecommunications
conform to the new federal definition. For purposes of thoseservice to all Americans. 47 U.S.C. § 254. Specifically,
orders, “toll limitation” shall mean either toll blocking or Congress directed the FCC, in conjunction with the states,
toll control for ETCs that are incapable of providing both to devise methods to ensure that “[clonsumers in all regions
services. For ETCs that are capable of providing bothof the Nation, including low-income consumers and those in
services, “toll limitation” shall denote both toll blocking and rural, insular, and high cost areas..... have access to

toll control. telecommunications and information services..... at rates that
are reasonably comparable to rates charged for similar
Now, therefore, IT IS ORDERED: services in urban areas.” 47 U.S.C. § 254(b)(3). To provide

funding for such services, Congress directed the creation of
1. That, for purposes of PSC Orders Nos. 4679 (Decfederal universal service mechanisms. 47 U.S.C. §
16, 1997), 4684 (Dec. 16, 1997), and 4680 (Dec. 17, 1997)254(b)(5),(d). At the same time, Congress also recognized
as well as for any further Orders related to eligible, the ability of the States to create complementary state
telecommunications carriers under 47 U.S.C. 8 214(e) omuniversal service programs funded by state support
the federal Lifeline program, the term “toll limitation” shall, mechanisms. 47 U.S.C. 8§ 254(f).
consistent with 47 C.F.R. § 54.400(d), denote either toll 2. In May, 1997, the FCC released its Universal
blocking or toll control for these eligible telecommunications Service Order (“USF Order”) implementing the various
carriers that are incapable of providing both services. Founiversal service directives under section 254. In the Matter
eligible telecommunications carriers that are capable ofof Federal-State Joint Board on Universal Service, CC Dckt.
providing both services, “toll limitation” shall denote both No. 96-45, Report & Order, FCC 97-157 (rel. May 8, 1997).
toll blocking and toll control. In that USF Order, the FCC determined that, beginning in
1999, non-rural carriers should receive federal universal
2. That the Commission reserves the jurisdiction andservice support based on the forward-looking cost of
authority to enter such further Orders in this proceeding agroviding designated supported services. The amount of

may be deemed necessary or proper. federal support would be a portion (25 percenof)the
difference after subtracting national revenue per line
BY ORDER OF THE COMMISSION: benchmarksfrom the forward looking economic cost of
providing designated supported services. USF Order at
ATTEST: §8199-201, 223-26, 269. The FCC is currently in the process
Acting Secretary of attempting to adopt or construct a specific cost model

platform to be used to determine the forward-looking cost

of supported services on a nationwide basis. However, in the
USF Order, the FCC concluded that a state could submit its
own forward looking economic cost study which, if approved,

would be used as the basis for calculating federal universal
service support for local exchange carriers in that state. If
approved, the state specific cost study would govern both
federal universal high cost support and any complementary
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state support mechanism. USF Order at $$ 206, 246, 248ikely exceed the federal universal support amounts returned.
54. If a state chooses not to submit a cost study or if thén light of the small amount of federal support which can be
state-specific cost study is not approved, the FCC willexpected under the USF Order’s federal regime and the heavy
determine federal support levels for carriers in that state byost to the Commission of conducting a proceeding to
use of the FCC's nationwide methodology. determine forward-looking costs, the balance tips in favor

3. To meet a deadline imposed by the FCC, theof simply allowing the relatively small amount of federal
Commission directed the Executive Director to notify the high cost support for this State to be calculated by use of the
FCC that this Commission had tentatively elected to submitdefault federal methodology.

a state-specific cost study, but reserving the ability to 7. The Commission is aware that the FCC, in its USF
withdraw such election, if, upon later consideration, the Order, encouraged the States to coordinate the costing
Commission determined a statespecific study to be neithemethodologies they might use for setting permanent prices
necessary nor appropriate. Atthe same time the Commissiofor unbundled network elements with those used to calculate
directed Staff to conduct an investigation into whether theuniversal service support. This coordination would, in the
Commission should submit a state-specific cost study to thé=CC’s view, reduce duplication and diminish inefficient
FCC and, if so, what should be the content of the underlyingarbitrage opportunities. USF Order at 1 247,. 251. This
cost methodology or model. PSC Order No. 4571 (Aug. 12 State has previously completed a proceeding setting prices
1997). for unbundled network elements. See PSC Orders Nos. 4542

4. Staff conducted such an investigation holding a(July 8, 1997) and 4577 (Aug. 19, 1997) (“the SGAT Orders”)
workshop and soliciting comments from interested carrierslt is possible that the costing methodologies and inputs
and the Division of the Public Advocate. In addition, Staff underlying those SGAT Orders may well turn out to be
has reviewed estimates of the amount of possible federadlifferent than those finally adopted by the FCC as the basis
high cost support to be paid to carriers in this State undefor calculating federal universal service support. However,
several of the various methodologies now being consideredhe Commission does not believe that any such divergence
by the FCC. in cost calculations compels the Commission to develop a

5. Staff has reported that none of the entities statespecific cost study to be submitted to the FCC. First, it
responding to its investigation urge the Commission tois not apparent that the costing results derived from any
develop and submit a state-specific cost study. Moreoverdiffering methodologies or inputs will be so great so as to
based on its investigation, Staff recommends that thesncourage arbitrage. Second, in this small state, even if cost
Commission not pursue submission of a state-specific costlifferences do arise, arbitrage opportunities will be limited
study. As Staff reports, in most areas in Delaware, any coso that relatively small number of lines which will receive
study, whether developed here or at the FCC, will probablyfederal support.
not result in calculated costs for supported services 8. The Commission emphasizes that its decision here
significantly in excess of the national revenue benchmarksloes not mean that carriers in Delaware will not be eligible
currently under consideration. Accordingly, as Staff sees itto receive federal universal support. It only means that the
carriers in Delaware will not receive significant dollar amount of such support shall be determined under a federally
amounts in federal high cost support under any currenteveloped costing methodology, not one constructed by this
forward looking cost methodolody.Staff notes that, at the Commission. Moreover, the Commission emphasizes that
same time, the development of a state-specific cost studif the FCC alters the mechanisms for calculating universal
via a process open to all interested carriers would likelyservice support, by moving to state grants or changing the
become a contentious, highly litigated proceeding. Staff thusmanner of calculation, the Commission will be ready to re-
concludes and recommends, that after weighing the unlikelyexamine its position. In particular, if the anticipated revenue
benefits, if any, of a state-specific cost study against theobenchmarks change, or the anticipated level of federal support
potential drain on Commission time and resources toflowing to this State increases, then the Commission will
formulate such a study, the most appropriate course woul@gain evaluate the appropriate action.
be to not develop a state-specific cost study. Without such a
study, federal universal support would be determined under  Now, therefore, IT IS ORDERED:
the methodology adopted by the FCC.

6. The Commission concurs in the recommendation 1. Thatthe Executive Director shall, on or before April
of Staff for the reasons expressed in Staff's memorand&4, 1998, notify the Federal Communications Commission
submitted October 17, 1997 and April 13, 1998. Delawarethat this Commission will not file a state-specific cost study
is a “low-cost” state for providing the designated supportedfor the calculation of federal high cost support for Delaware.
local services. As such, it appears that this State will be &uch notification shall indicate that the Commission reserves
“net payor” in the federal universal service game - thethe right to modify its position should changes ensue in the
universal service contributions derived from Delaware will manner of calculating or distributing federal high cost
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universal support. DEPARTMENT OF FINANCE

2. That the Commission reserves the jurisdiction and
Division oF REVENUE

authority to enter such further Orders in this matter as may . .
be deemed necessary or prope Statutory Authority: 30 Delaware Code, Section

563 (30Del.C. § 563)

BY ORDER OF THE COMMISSION:
TECHNICAL INFORMATION MEMORANDUM 98-1

ATTEST:

Acting Secretary SUBJEQ: FINAL “CHECK THE BOX” REGULATIONS

! Pub.L. No. 104-104110 Stat. 56 to be codified at Purpose of Regulation -- The purpose of this regulation
various parts of 47 U.S.C. is to explain the relationship between the classification of

organizations for federal and state tax purposes and the
2 The FCC has recently indicated it will reconsider this procedures for electing entity classification.
percentage and possibly the entire manner of providing
federal high cost supportSee: In the Matter of Federal- Authority to make regulations; general information --
State Joint Board on Universal Service, Report to Congress,
FCC 98-67 (rel. April 10, 1998). (i) The Director of Revenue is charged with the
administration and enforcement of all state tax laws unless
3 The FCC tentatively set the benchmarks in the amountsuch duties are expressly conferred upon another ygenc
of $31 for residential services and $51 for supported singleTitle 30 Delaware Code 8563
line business services.

(ii) Published regulations are made and promulgated
4 Staff reviewed the results run on two models underpursuant to authority vested in the Diract80Del. C. 8563
construction by the FCC: HA1 kueé.0Oa and BCPM ve3.1.
Those models were run with various inputs, including the (iii) As used in published regulations, references to a
models sponsgs inputs, a series of inputs specified by the section (§8) number refer to a section of the Delaware Code.
FCC for the BCPM. and the inputs adopted by this References to a section (8) number preceded by a “1”, as in
Commission in its unbundled elements pricing proceeding§[+-1966-11.502.1] refer to sections of regulations

(“the SGAT proceeding”). published by the Division of Revenue of this State.
The approximate amount of anticipated federal dollars
for high cost support using the Hatfield model and various REGULATION:

inputs ranged from $500,000 to $700,000. The approximate

amount of anticipated federal dollars utilizing the BCPM § [+3966-1 1.502.1] In general; Classification of
model varied from $4.35 million (using the sponsanputs) organizations for federal and state tax purposes; election of
to $1.5 to $1.8 million using the $G and FCC suggested entity classification.

inputs.

(a) Meaning of terms -- Any term used in these regulations
shall have the same meaning as when used in a comparable
context in the laws and income tax regulations of the United
States referring to federal income taxes, unless a different
meaning is clearly required. Any reference to the laws of the
United States or to the Internal Revenue Code shall mean the
Internal Revenue Code of 1986 [26 U.S.C. § 1 et seq.] as
amended and regulations and amendments thereto and other
laws of the United States relating to federal income taxes, as
the same may be or beconféeetive, for the taxable yea

(b) Classification of entities -- The classification of entities
for Delaware tax purposes shall be as prescribed for federal
tax purposes. Unless inconsistent with Delawave the
provisions of Sections 301.7701-1; 301.7701-2; and
301.7701-3 of the Regulations to the Internal Revenue Code
of 1986 are hereby adopted for Delaware purposes.
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shattbe—classified-as—a—corporation—for Detaware—tax ([g e]) Effective date of this regulation -- This regulation
purpoeses] is effective as of January 1, 1997.

([¢t c]) Notice of election to be classified as a corporation -([k f]) Contact Person -- For more information about these
[A B blusiness entifes y]electing to be classified as a regulations or the classification of entities, contact John J.
corporation for federal tax purposes shall attach a copy oMaciejeski, Jr., Assistant Director, Office of Business Taxes,
Internal Revenue Service Form 8832, “Entity Classification State of Delaware Division of Revenue, 820 N. French Street,
Election” to their Delaware Corporate Income Tax Return, Wilmington, Delaware 19801 or phone (302) 577-8450.
Form 110(for its first taxable year ending after the date

of this Regulation]. SPECIAL NOTE: The 1997 Delaware Corporate Income
Tax Returns and instructions were prepared and mailed
([e d]) Tax return requirements -- erroneously identifying the “Check the Box” regulations

(1) In general -- Members or partners of a business entityas  Technical Information Memorandum 97-9. The
which has not elected to be classified as a corporation andorrect number is Technical Information Memorandum
which does business in this State shile-income—tax 98-1.
returns—for-alt-sueh—tax—years be subject to the filing
requirements of Title 30 of the Delaware Code for all
such years in which the business entity does business in
this state].

(2) Special rules for non-electing, single member
limited liability companies doing business in Delaware and

their [eerporate] members -- Notwithstanding other “Check the Box” Diagram
provisions of these regulations or regulations of the Internal Non-Electing
Revenue Code to the contrary, Single Member LLC

(A) [atimitecHiability-company(ELC)-that-has:
enty—a-—singleindividvat-member—and(i-doesnot-elect Non-Electing LLC conducts
to-be-classifietas-a-corporation-pursuantto-theserules, LLC an active trade/
andi)-derives—any-incomefrom—sodrees—ithis—State business in
{determinetHn-aceordance-with-—Fitle-30-Delaware-Code Delaware
S113 o : identindividuad—orgi
has—a—member—resiting—in—this—State,—shat—fie Corporate Single Membe Individual Single Member

i - . | b ; = 1

K € Entity Entity

a. “d. g_ tossS eee|_pts tex .etu s-foraft-sueh—tax yearAp Disregarded Disregrde
individual who is the single member of a non-electing

limited liability company (LLC) conducting business in

this State shall be subject to the filing requirements of :bcwlfs ?oonn(sjifdgcrjer}soration ';1"3%:2 ‘;"rg;ir‘ij;r;d
Title 30 of the Delgware C.od.e for all years in which the Nexus created for the - Schedule C
LLC conducts business within this State] corporate single

(B) A corporation which is a single member of a
non-electing limited liability company (LLCere-which
ishet-exemptunderTite-30-Defaware-Code-8§1962(h),

ane-gross—receipts—tax—returns—for-alt-such—tax—years
conducting business in this state shall file corporation
income tax and business license and gross receipts tax
returns for all such years in which the LLC does business
in this state]

(3) The attached flow charts illustrate these principles.
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DELAWARE RIVER BASIN 739-3178.
COMMISSION

Delaware State Housing Authority Comprehensive Plan

Executive Summary 1998
The Delaware River Basin Commission will meet on

WedneSday, May 27,1998, in Avondale, PA. Forinformation Issues Related to PHMAP (Pub“c Housing Management
contact Susan M. Weisman at (609) 883-9500 ext 203. Assessment Program)

Delaware State Housing Authority (DSHA) is a high
performing PHA. No significant PHMAP issues need to be
addressed. In order to retain its high-performer status, DSHA

DELAWARE STATE HOUSING plans to make a significant investment in staff training. This
includes training designed to implement HUD's requirements
AUTHORITY for project-based budgeting, and other training programs
designed to improve staff management skills. DSHA plans
Comprehensive Plan Notice to continue its program of staff training with CGP funds.

The U.S. Department of Housing and Urban Partnership Process
Development (HUD) is providing modernization funding on
a formula basis to Public Housing Agencies (PHAs) to enable A partnership process has been established with our
them to improve the physical condition and to upgrade theresidents, governmental agencies, and the community to
management and operations of existing public housingdevelop and implement the goals, strategies, and priorities
developments to assure their continued availability for low-identified in the Comprehensive Plan.
income families. Delaware State Housing Authority (DSHA),
a public body corporate and politic of the State of DelawareResident Participation Process
(Subsection 4053(4), Title 31, Delaware Code), having its
principal office at 18 The Green, Dover, Delaware 19901, is Resident meetings were held at each of the sites during
the authorized administrator of HUD’s Comprehensive GrantApril 1998, at which time the residents were given the
Program (CGP) for the State of Delaware and is a PHA withopportunity to ask questions and to identify their
more than 250 PHA-owned units. The 1998 CGP from HUDmodernization needs. The meetings were lightly attended,
is expected to be approximately $525,000. and the issues raised have already been addressed in this year’s
CGP submittal.
For CGP funding, DSHA is required to develop a
Comprehensive Plan through deliberation with the residents, Records of attendance and the comments received are
local government, and the public. The contents of thekept as part of DSHA's CGP files.
Comprehensive Plan include the Executive Summary,
Physical and Management Needs Assessments, a Five-Ye&ublic Hearing
Action Plan, Local Government Statements, PHA Resolution
and the Annual Statement. The Comprehensive Plan mustbe A public hearing will be held at 6:00 p.m. on May 21,
submitted to the HUD Philadelphia field office by July 15, 1998 in Dover. The meeting will be advertised for two weeks
1998. in all editions of the Delaware State News and the News
Journal, daily newspapers of general circulation throughout
As required by the State’s Registrar of Regulations ancthe State.
HUD, a public hearing must be held to ensure an opportunity
for residents, local government officials and other interestedBriefing of Community Leaders
parties to express their priorities and concerns regarding CGP
expenditures. The hearing will be held in the Community During March 1998, DSHA notified community leaders
Building of the Liberty Court Apartment complex at 6:00 p.m., by mail concerning its intention to submit an application to
EDT, on Thursday, May 21, 1998. Liberty Court is located HUD for CGP funds and requested each of them to sign Form
at 1289 West Walker Road, Dover, Delaware. PublicHUD-52835. Each official had previously been invited to
comments concerning issues of the CGP submittal by DSHAattend a briefing session concerning the program.
will be accepted in writing to DSHA, 18 The Green, Dover,
Delaware 19901, Attention: Steve Gherke until May 31, 1998.
DSHA'’s phone number is 302-739-4263 and fax number is
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1822 GOVERNOR’'S APPOINTMENTS

BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
Alliance for Adolescent Pregnancy Rev. B. Leslie James Pleasure of

Prevention Advisory Board
Committee on Employment of People Mr. Griff Campbell

with Disabilities Ms. Gina Edwards
Ms. Maureen Gleckner
Mr. James Kristof
Ms. Laura McCann
Mr. Spiros Mantzavinos
Ms. Ann Stewart

Council on Alcoholism, Drug Abuse  Ms. Janet E. Leitch
and Mental Health

Council on Forestry Ms. Grace Lowe

Council on Hispanic Affairs Ms. Maria Matos
Ms. Sharon Saez

Council on Long Term Care Facillities Mr. William I. Taylor, Sr.
Deferred Compensation Council Mr. Oliver J.Gumbs

Delaware Economic & Financial Hon. Deborah H. Capano
Advisory Council

Delaware Gaming Control Board Ms. Kathy D. Harron

Delaware Health Resources Board Mr. Richard D. Pack

Delawae Workforce Development Dr. Orlando George
Council

Mr. Frederick Janeka

Mr. Ralph Kuebler

Mr. Michael Sheehy

the Govenor

04/01/01
04/01/01
04/01/01
05/31/98
04/01/01
04/01/01
04/01/01

06/30/98

03/06/01

01/09/01
03/06/01

04/01/01

03/06/01

Pleasure of
the Governor

03/06/03

03/12/01

Pleasure of
the Governor
Pleasure of
the Governor
Pleasure of
the Governor

Pleasure of
the Governor
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
Delmarva Advisory Council Mr. Frank B. Calio Pleasure of

Dental Hygiene Advisory Committee

Department’s Corridor Capacity
Preservation Program

Department’s Corridor Capacity

Preservation Program

Diamond State Port Corporation
Advisory Board

Foster Care Review Board

the Governor

Mr. George J. Collins Pleasure of

the Governor

Ms. Thelma D. Monroe Pleasure of

the Governor

Ms. Elizabeth Garey 03/12/01

Jeffrey W. Bullock, Chief of Staff
The Honorable Anne P. Canby
The Honorable Robert W. Coy, Jr.
The Honorable John F. Tarburton
The Honorable Christophe A.G. Tulou

Mr. Michael Ciabattoni 03/19/00
Mr. Michael E. Harkins 03/19/00

Mr. Joseph M.Asher 03/06/00
Ms. Gail B. Begatto 04/08/00
Ms. Alexis V. Ciconte 03/06/00
Ms. Elaine I. Keating 03/06/00
Ms. Michele C. Gott 03/06/00
Ms. Margaret T. Gralewski 03/06/00
Ms. Vicky K. Kleinman 03/06/00
Ms. Marie Wallop 03/06/00

Justice of the Peace for Sussex County

Newark Housing Authority

Non-Emergency Number Review
Committee

The Honorable William J. Hopkins, Jr. 03/25/04

The Honorable John W. O'Bier 03/25/04

Mr. David Hill 04/10/04

Ms. Pauline Lathem 04/01/04
Mr. S. Bernard Ableman Pleasure of

Sentencing Accountability Commission

the Governor

Mr. Thomas P. McGonigle 03/06/02
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
State Board of Examiners of Optometry  Mr. Mark Metzelaar 03/06/01
State Board of Plumbing Examiners Mr. Lawrence R. Carson 03/12/01
Mr. Bruce F. Collins 03/12/01
Mr. Robert R. Frederick, Jr. 03/25/01
Ms. Willa Gains 03/25/00
Ms. Lynn S. Mangene 03/12/99
Mr. Richard B. Millar, Jr. 03/12/99
Mr. Wayne R. Reed 03/12/00
Mr. Carey G. Saddler, lli 03/12/00
Mr. Dean W. Sherman 03/12/99
State Examining Board of Physical Ms. Danna L. Levy 03/06/01
Therapists Worker’s
Worker’'s Compensation Advisory Mr. Frederick C. Janeka 04/01/01
Council
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STATE OF DELAWARE required by law to prepare minutes of their meetings in a timely
DEPARTMENT OF JUSTICE fashion, consistent with the purposes of FOIA. The City
ATTORNEY GENERAL OPINION prepared a verbatim transcript in lieu of minutes at your
NO. 98-IB01 request, which required a longer time. Any reasonable delay
encountered thereby would not give rise to a FOIA violation.
January 21, 1998 The second issue is whether the City’s Board of Ethics
went into executive session for a purpose authorized by statute.
Ms. Shirley M. Tarrant Section 10004(b)(4) of FOIA permits a public body to go
37 Old Oak Road into executive session for: “Strategy sessions, including those
Newark, DE 19711 involving legal advice or opinion from an attorney-at-law,

_ _ _ _ with respect to collective bargaining or pending or potential
RE: Freedom of Information Act Complaint Against City of |itigation, but only where an open meeting would have an

Newark adverse effect on the bargaining or litigation position of the
public body; . ..."
Dear Ms. Tarrant: The minutes of the meeting of the Board of Ethics on

June 19, 1997 show that at 5:32 p.m. the Board voted
This letter is the Attorney General’s written determination ynanimously to go “Into executive session with the assistance
in response to your complaint alleging that the City of Newarkof legal counsel.” The Board came out of executive session at
(the “City”) violated the Freedom of Information Act, 29 Del. 6:47 p.m., approximately one hour and fifteen minutes later.
C. Sections 10001-10005 (“FOIA"). The City’s response to the alleged impropriety of the
Your letter of complaint dated December 12, 1997 wasexecutive session is as follows:
received by this Office on December 15, 1997. By letter dated
December 16, 1997, we asked the City to respond to your The motion to move into such a session was apparently
allegations within ten days. By letter dated December 24, driven by the fact that the Board of Ethics was
1997, we received the City’s response. confronted by various legal arguments during the
Initially, this Office lacks jurisdiction over, and expresses hearing and was being called upon to interpret and
no opinion regarding, the merits of your alleged ethical  rule upon heretofore unconstrued Ethics Code
violations by a member of the City Council. Our focus is provisions. The request to meet with legal counsel
strictly on your claim that, in connection with a hearing on  was entirely in order. Since Ms. Tarrant has provided
those alleged ethical violations, the City’s Board of Ethics you with a verbatim transcript of the executive session
violated FOIA.  Inyour letter of complaint you identify two discussion, you are of course free to review it and to
FOIA violations: first. the City did not timely provide you assess the interaction between the Board and City staff.
with a transcript of an executive session held on June 19, 1997,
and second, the City’s Board of Ethics did not go into  We have reviewed the seventeen-page transcript of the
executive session on June 19, 1997 for a purpose authorizegkecutive session on June 19, 1997. Although there is some
by statute. The City denies that it violated FOIA in either discussion of legal issues between members of the Board and
regard. the City Solicitor, most of the discussion is about the merits
FOIA does not require a public body to tape record itsof the ethics charges. There is no discussion with counsel of
meetings or executive sessions, or have a stenographer presgiinding or potential litigation. The only litigation discussed
to transcribe the proceedings. The statute only requires thagas litigation that occurred in 1981 involving one of the City
“le]ach public body shall maintain minutes of all meetings, Council members now charged with ethical violations.
including executive sessions, conducted pursuant to this  Rather than a legal strategy session with counsel, the
section, and shall make such minutes available for publicexecutive session was clearly to allow the Board to deliberate
inspection and copying as a public record.” 29 Del. C. Sectiorthe merits of the ethical charges considered in the public
10004(f). This Office has previously determined that the dutyhearing. Indeed, at one point the City Solicitor remarked: “If
to maintain written minutes of public meetings does not requireyou’re not ready, if you’re not comfortable taking, a vote on
a public body to tape record the meeting. See Att'y Gen. Opeach and every one of these questions, then | think we ought
94-1023 (June 21, 1994). to adjourn and continue our deliberations another day.”
Since FOIA does not require a public body to tape record Emphasis added.) The Board continued deliberating, and by
its meetings. FOIA cannot require that public body to preparehe end of the executive session the Board members had
a verbatim transcript of any meeting. In this case, the Cityreached a consensus on how they would vote on each of the
elected to prepare a verbatim transcript of its June 19, 199¢harges after the Board came out of executive session. In
meeting, including the executive session. Public bodies ar€hemical Industry Council of Delaware, Inc. v. State Coastal
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Zone Industrial Control Board, Del. Ch., C.A. No. 1216-K, of the Board’s action” an opportunity to view a critical step
1994 WL 274295 (May 19, 1994) (Jacobs, V.C.), the Chanceryn the process of adjudicating ethics charges against a City
Court observed that the “legal advice” exception to the opercouncilman.lanni v. Department of Elections of New Castle
meeting law must be given “[a] narrow. limited interpretation” County, Del. Ch., 1986 WL 9610 (Aug. 29, 1986) (Allen,
consistent “with the legislative history of the act, which the C.).

General Assembly had amended in 1985 to narrow its scope  Even though the City Council accepted the Board of
to prevent potential abuse.” 1994 WL 274295, at p. 11. InEthics’ recommendation to dismiss the ethical charges, that
CIC, the State Coastal Zone Industrial Control Board met inacceptance does not cure the FOIA violation. In Leyy, Vice
private with counsel to discuss proposed regulations. Even i€Chancellor Chandler rejected the school district’'s argument
the Board’s regulations were likely to be the subject ofthat a later public vote validated any action taken at a meeting
litigation, the wholesale use of executive sessions ... to debatén violation of FOIA. The court, however, declined to enjoin
discuss, and share views concerning the evolving revisionghe implementation of the student reassignment plan, which
of the Regulations . . . went far beyond strategizing with itshad already been fully implemented, because of the toll on
counsel about potential litigation” 1d. the students involved.

Public bodies are not permitted to evade the requirements  In this case, no similar hardship would be involved if the
of the open meeting law by nominally invoking one of the Board of Ethics were to hold a new hearing and this time
statutory exceptions for executive sessi@ee Att'y Gen.  deliberate in public as required by law. We direct the Board
Op., 9611332 (Oct. 10, 1996) (“consensus votes in executivéo do so within sixty days of the date of this letter, and to
session are prohibited”) (citingevy v. Board of Education report back to us in writing to confirm that this remedial action
of Cape Henlopen School District, Del. Ch., C.A. No. 1447 has been taken.

(Oct. 1, 1990) (Chandler, V.C.)). The whole executive session
on June 19, 1997 was to deliberate the merits, which in turn Conclusion
led to a consensus vote.

The discussion at the executive session extended well Based on your complaint, the City’s response, and the
beyond legal advice regarding pending or potential litigation.documents provided to us, we determine that the City did not
A legitimate argument may be made that the Board of Ethicwiolate the public records provisions of FOIA. Further, we
should be entitled to deliberate in private because of thaletermine that the City’s Board of Ethics went into executive
sensitive nature of the subjects before it. If the Board,session on June 19, 1997 for a purpose not authorized by
however, believes that the requirements of the open meetingtatute. To remedy that FOIA violation, we direct the City to
law “unreasonably infringe[s] upon their deliberative notice another hearing on the ethics charges filed against City
processes, such grievances must be directed to the Geneabuncilman Godwin which shall be open to the public.
Assembly which has made the policy decision to enact thd-urther, if the Board of Ethics votes to go into executive
sunshine law in its present forni.&vy, 1990 WL 154147, at  session at any time during that hearing, it must be for a purpose
p. 6. Indeed, the General Assembly has excepted, by statutauthorized by FOIA, and any discussion during executive
certain public bodies from the requirement of the open meetingession shall be limited to that authorized purpose.
law to deliberate in public.See, e.g., 29 Del. C. Section

10004(h); House Bill 205 (effective July 1997) (Industrial Very truly yours,
Accident Board, Human Relations Commission, Tax Appeals W. Michael Tupman
Board). Deputy Attorney General

That leaves us with the issue of remedy. You have asked
our Office to invalidate the decision made by the Board of Approved:
Ethics in violation of FOIA. The City responds that holding Michael J. Rich
the hearing again would not change the result. “The Board otate Solicitor
Ethics has rejected Ms. Tarrant’s claims of ethical violations
by Councilman Godwin. That rejection has been accepted
by the City Council. The Council has further elected not to
rescind that acceptance based on any alleged impropriety by
its staff.”

We do not believe, however, that the City committed a
mere “technical” violation of FOIA for which no remedy
might be necessary. We find that the Board’'s closed
deliberations affected “substantial public rights” by depriving
“members of the public with an intense interest in the subject
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STATE OF DELAWARE during 1997 to discuss and finally adopt its Comprehensive
DEPARTMENT OF JUSTICE Plan for land use.
ATTORNEY GENERAL OPINION
NO. 98-1B02 Summary of the Law

January 30, 1998 Section 10004 of Title 29 of the Delaware Code provides

that “[e]very meeting of all public bodies shall be open to the
Ms. Patricia McCune public” except as authorized by statute for executive session.

P.O. Box 102 A “public body” is defined to include any “board, commission,

11 82 Levels Road department, agency, committee, ad hoc committee, special

Middletown, DE 19709 committee, temporary committee, advisory board and

committee, [or] subcommittee” appointed by any body which
RE: Freedom of Information Act Complaint Against Town is “impliedly or specifically charged” by another public body

of Middletown “to advise or to make reports, investigations or
recommendations.” 2Bel.C. Section 10002(a).
Dear Ms. McCune: Section 10004(e)(2) provides: “All public bodies shall

give public notice of their regular meetings and of their intent
This letter is our written determination in response to yourto hold an executive session closed to the public, at least 7
complaint alleging that the Town of Middletown (the “Town”) days in advance thereof. The notice shall include the agenda,
violated the Freedom of Information Act, P@I.C. Sections  if such has been determined at the time, and the dates, times
10001- 10005 (“FOIA™. and places of such meetings; Section 10004(e)(4) requires
Your letter of complaint dated October 14, 1997 wasthat notice “shall include, but not be limited to, conspicuous
received by this Office on October 27, 1997. By letter datedposting of said notice at the principal place of the public body
October 30, 1997, we asked the Town to respond within terholding the meeting...”
days to your allegations that the City had violated the open  “Agenda” is defined to “include but is not limited to a
meeting requirements of FOIA. By letter dated Novembergeneral statement of the major issues expected to be discussed
10, 1997, the Town responded, denying any violations ofat a public meeting, as well as a statement of intent to hold an
FOIA. executive session and the specific ground or grounds therefor
By letter dated November 18, 1997, we asked the Towrn29 Del. C. Section 10002(f).
to provide us with copies of notices and agenda for various

meetings, which were sent to us under cover of letter dated Discussion and Findings
November 2 1, 1997.
In your letter, you allege that the Town violated FOIA The Town’s Draft Comprehensive Plan was initially

by failing to give notice to the public of meetings to discuss prepared by the Institute for Public Administration of the
the development and eventual adoption of the Town’sCollege of Human Resources, Education and Public Policy
Comprehensive Plan. You also allege that the Town did nobf the University of Delaware. On January 9 and March 13,
hold a public meeting to review comments on the Draft1997, members of the Institute staff, the Town Planning
Comprehensive Plan from the Cabinet Committee on Stat€ommission, the Mayor, and members of the Town Council
Planning Issues and the Office of State Planning Coordinatiorheld workshops to provide direction for the development of
As for your second allegation, the Town responds that itthe plan. According to the Town, “[tlhese were not advertised
“merely submitted plans, as required by law to these Stateneetings and were merely meetings to discuss generally the
agencies. What happened, as far as they are concerned,soposed form of the comprehensive plan, as well as the status
unknown to the Town, and certainly there was no Townof the study. Additionally, a quorum of the Council members
involvement either official or unofficial with regard to the were not in attendance at the meeting.”
proceedings before the State committees after submission of These two meetings “were followed by an advertised

the proposed plan.” public workshop which was held on April 23, 1997, the
The submission of local land use plans to state agenciepurpose of which was to secure citizen input to the proposed
is required by the Land Use Planning Act (“LUPA"), 26l. plan.” According to the Town, “[t]his meeting was actually

C. Chapter 92. To the extent you are complaining aboutalled by personnel of Wilmapco [Wilmington Area Planning
whether the Town complied with LUPA, that is outside the Council], and was not in any way called by Council of the
jurisdiction of this Office and will not be addressed further. Town of Middletown, nor any of its functioning boards.” The

We will focus, instead, on your allegations that the Town failed Town claims that notice of this meeting was publishéthia

to give the required notice to the public when it held meetingsNews Journal. The copy of the notice provided to us
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advertised that there would be a “Mobility Friendly Design facts of this case, and our Office does not consider this aspect
Standards Workshop” from 4:00-8:00 p.m. on Wednesday 0f our determination to be binding with respect to any similar
April 23,1997 at the Middletown Public Works Building. ~ complaint in the future.
The Town states that there was another “advertised public
meeting on May 21, 1997 which was held in the Public Works ~ B. The April-May Public Workshops
Building of the Town of Middletown ... to secure citizen
input.” Again, the only notice of this meeting was published ~ The Town describes the meetings on April 23 and May
in The News Journal, and it advertised a “Mobility Friendly 21, 1997 as designed “to secure citizen input to the proposed
Design Standards Public Workshop.” plan.” As such, they were crucial to the public’s opportunity
At a meeting on August 4,1997, the Town Council to be heard and to influence the process by which local land
reviewed the status of the Comprehensive Plan and invitedise decisions would be made. The only documents supplied
people from the University of Delaware to answer questionsto us by the Town evidencing notice given of those meetings
about the plan. Notice of this meeting was published in thevere published iThe News Journal, not by the Town, but by
Middletown Transcript on July 31, 1997, as well as posted inWilmapco. Further, those notices did not mention the Town's
the Town Hall (but on what date is not certain). The Comprehensive Plan, but rather a “Mobility Friendly Design
Comprehensive Plan was included as an item on the agendgtandards Public Workshop.” The Town did not submit any
for that meeting. evidence as to whether any members of the public attended
The Town Council again considered the Comprehensivethe workshops, or whether the Comprehensive Plan is what
Plan at its meeting on September 8, 1997. The Town claim@/as really discussed. In any event, the Wilmapco notice in
that notice was given to the public in the newspaper as welthe newspaper -- buried deep in the legal notices section --
as by posting in the Town Hall, but it is not clear when thiswould hardly give a citizen of the Town adequate notice that
was done since the Town did not provide us with copies ofhis or her input into the Comprehensive Plan was being invited.
the notices which we requested. The Town states that “[a]ctiord he Town suggests that it was not incumbent on it to provide
on the plan was deferred until the Council meeting in Octobethe required notice under FOIA, because Wilmapco arranged
of 1997.” the public workshops. This Office has previously determined
At a meeting on October 6, 1997, the Town Council votedthat it is irrelevant who is the formal sponsor of a public
to adopt the Comprehensive Plan. Notice of that meetingneeting. “[A] meeting as defined in Section 10002(e) does
was published in thiddletown Transcript on October 2, not cease to be a meeting because the Council gathers as a
1997 as well as posted in the Town Hall (on what date, it igesult of an invitation of another public official or bodst’y
not clear). Approval of the Comprehensive Plan was included3en. Op. 94-1036 (Dec. 15, 1994). We find that the Town

as an agenda item. violated the public notice provisions of FOIA by failing to
post notices with agenda so as to inform the citizens of the
A. The Institute Workshops Town that their input was being sought regarding the proposed

Comprehensive Plan.

The Town admits that the two workshops held on January
9 and March 13, 1997 “were not advertised.” Apparently, the ~ C. The Town Council Meetings
Town believes that since “a quorum of the Council was not in
attendance at the meeting,” the open meeting law did not ~ With regard to the August 4,1997 meeting, the Town
apply. This Office has previously determined that mee’[ingspub"Shed notice and the agenda (which included “Middletown
of less than a quorum of a public body may still be subject tocComprehensive Plan”) in the newspaper five days before (on
FOIA if they appear to be a deliberate attempt to circumventJuly 31, 1997). TheTown did not provide us with copies of
the requirements of the laBee Att'y Gen. Op. 961B02 (Jan. the notices for the September 8, 1997 meeting, but the minutes
2,1996). Moreover, just calling a meeting a “workshop” doesshow that the comprehensive plan was not discussed; the
not take it outside the requirements of the open meeting lawMayor merely indicated that had copies for anyone’s review.
See Att’y Gen. Op. 96-IB | | (Mar. 20, 1996). The notice and agenda for the October 6, 1997 meeting was

Even if less than a quorum of the Town Council was published in the news paper four days before (on October
present at the Institute workshops, we find that they constitute@,1997). The agenda included “Comprehensive Plan
an ad hoc committee of the Council and therefore theirapproval.”
meeting, without notice to the public, violated FOIA. Since Unless there are special circumstances, FOIA requires
it would be counter-productive to turn the clock back to thepublic bodies to post notice of their meetings at least seven
beginning of the Comprehensive Plan process, we do not thindays in advance. The Town Council did not, for either the

that any remedial action for these violations of FOIA is August 4 or the October 6, 1997 meetings, and therefore
required. This conclusion, however, is limited to the SpecificVi0|ated FOIA. The violation is all the more serious since the
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Council was preparing to vote on a land use plan that wouldequired notice for the Town Council meetings on August 4

have considerable impact on the lives of all of the Town’sand October 6, 1997. We direct the Town to take the remedial

citizens. measures outlined above as soon as practicable, and to provide
The Town takes the position that it made every effort tous with satisfactory proof that such measures have been taken

involve the public in the decision making process leading upin accordance with FOIA.

to the adoption of the Comprehensive Plan. The Town points

out that there was a third public workshop on June 5, 1997, Very truly yours,
for which notice was “personally delivered to all the residents W. Michael Tupman
of the Town.” In addition to the three public workshops, “there Deputy Attorney General

were presentations made to civic associations, the
[Middletown] Chamber of Commerce, and the Approved:
Appoquinimink School District.” The Town maintains that Michael J. Rich
“ample opportunity [was] given to each and every citizen of State Solicitor
the area as to the proposed plan and opportunities to have

input.”
We do not perceive any conscious intent by the Town to
keep the public in the dark about the Comprehensive Plan. STATE OF DELAWARE
Nevertheless, a series of FOIA violations did occur, and they DEPARTMENT OF JUSTICE
may have deprived some members of the public of timely ATTORNEY GENERAL OPINION
and complete information about several crucial steps in the NO. 98-IBO1A
process that led to the Council’'s adoption of the Plan on
October 6, 1997. Accordingly, we believe that the action February 20, 1998
taken by the Council adopting the Plan is void because it was
done in violation of FOIA. AG Opinion- 1130la-98 Supplemental

To remedy these FOIA violations, we direct the Town to
call a special meeting to consider anew whether to adopt (ndRoger A. Akin, Esquire
simply ratify) the Comprehensive Plan. Alternatively, the City Solicitor
Town may include the issue of adoption of the Comprehensive20 Elkton Road
Plan as an agenda item at a regular meeting. provided that tiéewark, DE 19711
notice of the regular meeting adequately provides notice that
the issue of the Comprehensive Plan will be considered aRe: City of Newark FOIA
such regular meeting. Notice of that meeting must be given
at least seven days in advance, and the notice and agen@ear Roger:
must be posted conspicuously in the Town Hall as required
by FOIA. While not required by FOIA nor imposed by this By your letter of February 19, 1998, The City of Newark
office as a condition of FOIA compliance, the Town should has asked whether the Department of Justice will reconsider
also consider additional means (eg., newspaper, personal maits opinion dated January 21, 1998 when it found that the
of giving the public notice so that all interested citizens canNewark Board of Ethics had violated the Freedom of
attend to voice their views. Information Act (“FOIA”). We found that the Board violated
The courts of this state and the Department of Justicahe restrictions governing the type of business which can be
have been consistent in requiring strict compliance with FOIA.conducted during an executive session. As a result, we
The Town should be vigilant to assure that all future meetingconcluded that the Board would be required to conduct a new
notices and agenda meet that standard of strict complianckearing on the complaint. You have indicated that the Board
irrespective of the matter of public concern under is meeting on February 20, 1998 to determine how to proceed
consideration. as a result of the finding contained in our opinion of January
21, 1998.
Conclusion After failing to reach either Ms. or Mr. Tarrant on the
19th | was able to talk with both of them this morning. |
Based on the complaint, and the Town’s written response$axed a copy of your letter to Mr. Tarrant at his office this
and documents provided to us, we determine that the Towmorning. Mr. and Ms. Tarrant objected to any reconsideration
violated the open meeting requirements of FOIA by failing to of the opinion on two grounds: first that the City has instituted
post the required notices and agendas for the public workshopsew procedures which allow for subpoenas which was not
on April 23 and May 21, 1997, and for failing to provide the the case at the time of the original hearing and second that to
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merely require that the Board deliberate again would not be a
sufficient sanction to act as deterrent toward future FOIA
violations by the city.

While | understand your desire to have the Board meet
expeditiously to resolve this issue consistent with our decision,
the Department of Justice is concerned that both parties have
a full opportunity to be heard. Since you have told me that
you want to advise the Board on the 20th in anticipation of a
proceeding to be noticed for a later date, | will consider your
request under 29 Del. reconsideration so long as it brings to
our attention relevant information which is germane to the
FOIA issue as opposed to the merits of the case or non-FOIA
issues relating to the Board'’s procedures.

As discussed in the opinion of January 21st, the only
FOIA violation which occurred related to the improper use of
the executive session for purposes of deliberation. As pointed
out in your letter, the remedial action should be tailored to
meet the violation. While we recognize that remedial action
may create a burden, the city should not be required to repeat
any process which did not give rise to a FOIA violation. Since
there is a verbatim transcript of the hearing and since the Board
which will reconsider the case will be comprised of the same
persons who originally heard the complaint, we will modify
our opinion of January 21, 1998 in the following manner:

The deliberations and vote taken by the Board of Ethics
were in violation of 2®Del C.§10004(b)(4). The Board shall
reconvene in order to conduct deliberations based on the
verbatim transcript of the hearing provided that the members
of the Board meeting in the reconvening session are identical
to the members who originally heard the complaint on June
19, 1997. The deliberations shall be conducted on the record
in open session consistent with the findings set forth in our
opinion dated January 21, 1998. It shall not be necessary to
hold a full evidentiary hearing merely to take evidence or
introduce documents already of record. On the other hand,
the Board is free to expand the proceeding for purposes which
it deems proper and appropriate so long as the proceeding
otherwise complies with FOIA requirements.

In all other respects, we restate and reaffirm all of the
findings and conclusions set forth in our opinion of January
21, 1998 which are not inconsistent with this letter.

Very truly yours,
Michael J. Rich
State Solicitor
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DELAWARE STATE FIRE Kings Highway, Dover, on May 20, 1998 at 3:00 p.m. The
PREVENTION COMMISSION Lottery’s phone number is (302)739-5291.
Statutory Authority: 16 Delaware Code,
Section 6603 (& Del.C. 6603) DEPARTMENT OF HEALTH AND

SOCIAL SERVICES

DivisioN oF SocliaL SERVICES

The Delaware State Fire Prevention Commission will  Statutory Authority: 31 Delaware Code,
hold a hearing pursuant to D&l. C. 86603 and 2®el. C. Section 512 (3Del.C.512)
Ch., 101 on May 26, 1998 at 7:00 p.m. in Room 5 of the
Delaware State Fire School at the Delaware Fire Service  pgjaware Health and Social Services is considering
Center, 1461 Chestnut Grove Road, Dover, Delaware. Thggyising certain regulations contained in DSSM section

Commission is proposing to adopt the following: 3002.7. The Department will receive comments and consider

o ) ) ) whether or not to adopt or modify the proposed regulations.
Minimum Requirements for Dispatch Centers to include

utilities, fire protection, emergency lighting power, staffing, The proposed regulations:
qualifications, operating practices, records, equipment and

operations_, disp_atching system and radio devices and Remove the possibility that an employable caretaker
computer aided dispatching systems. whose 48-montiA Better Chanetime limit has expired may

) ) re-apply for benefits after a family has not received assistance
Persons may view the proposed Requirements between thg, g6 consecutive months.

hours of 8:00 a.m. to 4:30 p.m., Monday through Friday, at
the Delaware State Fire Prevention Commission, Delaware Any person who wishes to make written suggestions,

State Fire School, Delaware Fire Service Center, 14634 mpijations of data, testimony, briefs or other written
Chestnut Grove Road, Dover, Delaware, 19904. materials concerning the proposed new regulations must

. i . - _ submit same to the Director, Division of Social Services, P.O.
Persons may present their views in writing by mailing their g, 906 New Castle. DE by May 31, 1998.
views to the Commission at the above address prior to the ' L ’

hearing, and the Commission will consider those responses
received before 7:00 p.m. on May 26, 1998, or by offering

testimony at the Public Hearing. If the number of persons DEPARTMENT OF HEALTH AND
desiring to testify at the Public Hearing is large, the amount SOCIAL SERVICES

of time allotted to each speaker will be limited. There will be

a reasonable fee charged for copies of the proposed changes.

NOTICE OF PUBLIC HEARING

DivisioN oF SocliaL SERVICES
Statutory Authority: 31 Delaware Code,
Section 512 (3Del.C.512)

PUBLIC NOTICE

DEPARTMENT OF FINANCE Medicaid / Medical Assistance Program
DivisioN oF REVENUE
OFFICE OF THE STATE L OTTERY In compliance with the State’s Administrative Procedures

Act (APA - Title 29, Chapter 101 of the Delaware Code) and
with 42CFR 8447.205, and under the authority of Title 31 of
the Delaware Code, Chapter 5, Section 505, the Delaware
_ .Department of Health and Social Services (DHSS) / Division
The proposed regulations are amendments to the Lottery'$¢ 5o cial Services / Medicaid Program is amending its durable

existing Video Lottery Regulations. The Lottery proposes ,adical equipment, EPSDT, and practitioner provider
these amendments pursuant ta22. C. section 4805(a). manuals.

Statutory Authority: 29 Delaware Code,
Section 4805(a) (2Pel.C. 4805(a))

The Lottery will accept written public comments from Comments, written suggestions, compilations of data,
May 1, 1998 to May 31, 1998. A public hearing will also be agtimony, briefs or other written materials concerning this

conducted at the DNREC Building, Main Auditorium, 89 change must be received by mail no later than June 1, 1998,
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at the Medicaid Administrative Office, Lewis Bldg., Herman
M. Holloway, Sr. Health & Social Services Campus, 1901 N. DEPARTMENT OF NATURAL

DuPont Hwy., New Castle, DE 19720, attention Thelma RESOURCES & ENVIRONMENTAL
Mayer. Materials filed thereafter will not be considered except CONTROL
where good cause for lateness is demonstrated. Copies of all

written submissions filed with the Medicaid office will be Division oF AIR & W ASTE M ANAGEMENT

available for public inspection in the Medicaid Administrative AR QUALIT Y MANAGEMENT SECTION
Office at the address given above. Please call (302) 577- Statutory Authority: 7 Delaware Code,
4880, extension 131, for an appointment if you wish to review Section 6010 (Del.C. 6010)

the materials. Individuals with disabilities who wish to

participate in these proceedings, or review the materials

submitted, should contact the Division to discuss auxiliary1 TITLE OF THE REGULATIONS:

aids or services needed to facilitate such review or  wotor Vehicle linspection and Maintenance -Regulation
participation. Such contact may be in person, in writing orpg 31, and 33

by telephone by using the Telecommunications Relay Service,

or otherwise. 2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:
Regulation 26 is proposed to be changed by elimination
DEPARTMENT OF INSURANCE of those requirements pertaining only to New Castle and Kent
Statutory Authority: 18 Delaware Code, Counties, with the resulting regulation after changes pertaining
Sections 311, 2304(16) & 2312 only to Sussex County. Additions to Regulation 26 are

underlinedand deletions are ir-strikeouEor completeness,
new Regulation No. 31 (proposed as part of this package)
will entirely replace the New Castle and Kent County
INSURANCE COMMISSIONER DONNA LEE H.  requirements of current Regulations No.26 and No.33, with
WILLIAMS hereby gives notice that a PUBLIC HEARING  the |atter being eliminated completely. The proposed
will be held on Thursday, May 28, 1998 at 10:00 a.m. in thereqgulation 31 adds various administrative and operational
Main Conference Room of the Delaware Department Ofrequirements contained in the federal regulation.
Insurance, 841 Silver Lake Boulevard, Dover, Delaware. This

Hearing is to consider implementation of Regulation No. 803 posSIBLE TERMS OF THE AGENCY ACTION: N/A
(Proposed) entitled “STANDARDS FOR PROMPT, FAIR

AND EQUITABLE SETTLEMENT OF CLAIMS FOR 4 STATUTORY BASIS OR LEGAL AUTHORITY TO
HEALTH CARE SERVICES". ACT:

The purpose of the Regulation is to establish standards 7 pe|. C., Section 6010
that will ensure that health insurers pay claims to policyholders  cjean Air Act Amendments of 1990
and providers in a timely manner.

The Hearing will be conducted in accordance with thes oTHER REGULATIONS THAT MAY BE AFFECTED
Delaware Administrative Procedures Act, 29 Del.C. Chaptergy THE PROPOSAL: None
101. Comments are being solicited by any interested party.

Comments may be in writing or may be presented orally alg NOTICE OF PUBLIC COMMENT:
the Hearing. Written comments must be received by the

Department of Insurance no later than Friday, May 22, 1998pp|ic Hearing: May 21,1998, 6 PM, Richardson and Robbins
and should be addressed to Michael W. Teichman, Delawargjding, 89 Kings Highway, Dover Delaware,

Department of Insurance, 841 Silver Lake Boulevard, Dover,

DE 19904. Those wishing to testify or give an oral statement; pREPARED BY:

must notify Michael W. Teichman at (302)739-4251, Ext. 171 phjlip Wheeler 739-4791

no later than Friday, May 22, 1998. April 9, 1998

(18 Del.C. 311, 2304(16), 2312)
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DEPARTMENT OF EDUCATION A. public hearing WiII.be hgld at 6:00 p.m. on May 21,
S Authority: 14 Del Cod 1998 in Dover. The meeting will be advertised for two weeks
tatutor_y uthority: €laware Loae, in all editions of the Delaware State News and the News
Section 122(d) (1Del.C. 122(d)) Journal, daily newspapers of general circulation throughout
the State.

THE REGULARL Y SCHEDULED MEETING OF THE
StATE BOARD OF EDUCATION WILL BE HELD ON
THURsSDAY, May 21, 1998aT 11:00A.M.

DELAWARE RIVER BASIN
COMMISSION

The Delaware River Basin Commission will meet on
Wednesday, May 27, 1998, in Avondale, PA. For information
contact Susan M. Weisman at (609) 883-9500 ext 203.

DELAWARE STATE HOUSING
AUTHORITY

Comprehensive Plan Notice

The U.S. Department of Housing and Urban
Development (HUD) is providing modernization funding on
a formula basis to Public Housing Agencies (PHAS) to enable
them to improve the physical condition and to upgrade the
management and operations of existing public housing
developments to assure their continued availability for low-
income families. Delaware State Housing Authority (DSHA),
a public body corporate and politic of the State of Delaware
(Subsection 4053(4), Title 31, Delaware Code), having its
principal office at 18 The Green, Dover, Delaware 19901, is
the authorized administrator of HUD’s Comprehensive Grant
Program (CGP) for the State of Delaware and is a PHA with
more than 250 PHA-owned units. The 1998 CGP from HUD
is expected to be approximately $525,000.

For CGP funding, DSHA is required to develop a
Comprehensive Plan through deliberation with the residents,
local government, and the public. The contents of the
Comprehensive Plan include the Executive Summary,
Physical and Management Needs Assessments, a Five-Year
Action Plan, Local Government Statements, PHA Resolution
and the Annual Statement. The Comprehensive Plan must be
submitted to the HUD Philadelphia field office by July 15,
1998.
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Please return this order form to Ms. Hedgecock at P.O. Box 1401, Legislative Hall, Dover, Delaware, 19903, or fax it to
(302) 739-3894s soon as possible. (Don't forget to make a copy for your own files). You will be billed upon our
receipt of your order. Your service(s) will begin, promptly, when payment is received and the General Assembly
convenes. Thank you for using the Subscription Services of the Division of Research.
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The Delaware General Assembly i a hicameral legislature
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The General Assembly Website features:

. Current legislative information

. Information on both the Senate and House of Representatives
. Information on the legislative process

. Various reports and publications

The General Assembly Website is located at:
http://www.state.de.us/research/assembly.htm
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