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The Delaware Register of Regulations is an
officia State publication established by authority
of 69 Del. Laws, c. 107 and is published on the
first of each month throughout the year.

The Delaware Register will publish any
regulations that are proposed to be adopted,
amended or repeded and any emergency
regulations promul gated.

The Register will also publish some or all of
the following information:

Governor’s Executive Orders

Governor’s Appointments

Attorney Genera’s Opinionsin full text
Agency Hearing and Meeting Notices
Other documents considered to be in the
public interest.

CITATIONTO THE
DELAWARE REGISTER

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:

2:6 Del. R. 1000 - 1010 (December 1, 1998)
refers to Volume 2, Issue 6, pages 1000 - 1010 of
the Delaware Register issued on December 1,
1998.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues)
for the Delaware Register of Regulations is
$120.00. Single copies are available at a cost of
$12.00 per issue, including postage. For more
information contact the Division of Research at
302-739-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS

Delaware citizens and other interested parties
may participate in the process by which
administrative regulations are adopted, amended
or repealed, and may initiate the process by which
the validity and applicability of regulations is
determined.

Under 29 Del.C. 810115 whenever an
agency proposes to formulate, adopt, amend or
repeal aregulation, it shall file notice and full text
of such proposals, together with copies of the
existing regulation being adopted, amended or
repealed, with the Registrar for publication in the
Register of Regulations pursuant to 81134 of this
titte. The notice shall describe the nature of the
proceedings including a brief synopsis of the
subject, substance, issues, possible terms of the
agency action, areference to the legal authority of
the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
persons may present their views; if in writing, of
the place to which and the final date by which such
views may be submitted; or if at a public hearing,
the date, time and place of the hearing. If apublic
hearing is to be held, such public hearing shall not
be scheduled less than 20 days following
publication of notice of the proposal in the
Register of Regulations. If a public hearing will
be held on the proposal, notice of the time, date,
place and a summary of the nature of the proposal
shall aso be published in at least 2 Delaware
newspapers of general circulation. The notice
shall also be mailed to all persons who have made
timely written requests of the agency for advance
notice of its regulation-making proceedings.

The opportunity for public comment shall be
held open for a minimum of 30 days after the
proposal is published in the Register of
Regulations. At the conclusion of al hearings and
after receipt, within the time allowed, of all written
materials, upon al the testimonial and written
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evidence and information submitted, together with
summaries of the evidence and information by
subordinates, the agency shall determine whether
a regulation should be adopted, amended or
repealed and shall issue its conclusion in an order
which shall include: (1) A brief summary of the
evidence and information submitted; (2) A brief
summary of its findings of fact with respect to the
evidence and information, except where a rule of
procedure is being adopted or amended; (3) A
decision to adopt, amend or repeal a regulation or
to take no action and the decision shal be
supported by its findings on the evidence and
information received; (4) The exact text and
citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6)
Any other findings or conclusions required by the
law under which the agency has authority to act;
and (7) The signature of at least a quorum of the
agency members.

The effective date of an order which adopts,
amends or repeals a regulation shall be not less
than 10 days from the date the order adopting,
amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula-
tions, unless such adoption, amendment or repeal
qualifies as an emergency under §10119.

Any person aggrieved by and claiming the
unlawfulness of any regulation may bring an
action in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption,
amendment or repeal of a regulation shall be sub-
ject to review until final agency action on the pro-
posal has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court as a
defense in the action.

Except as provided in the preceding section,
no judicial review of a regulation is available
unless a complaint therefor is filed in the Court
within 30 days of the day the agency order with
respect to the regulation was published in the
Register of Regulations.

CLOSING DATESAND ISSUE DATES
FORTHEDELAWAREREGISTEROF
REGULATIONS

|SSUE CLOSING CLOSING
_DATE__ _ _DATE _ _ _TIME_
APRIL 1 MARCH 15 4:30 P.M
MAY 1 APRIL 15 4:30 P.M
JUNE 1 MAY 15 4:30 P.M
JuLy 1 JUNE 15 4:30 P.M
August 1 JuLy 15 4:30 P.M

DIVISION OF RESEARCH STAFF:

William S. Montgomery, Director,
Division of Research; Walter G. Feindt, Deputy
Director; Kathleen K. Amalfitano, Secretary;
Jeffrey W. Hague, Registrar of Regulations;
Maryanne McGonegal, Research Analyst; Ruth
Ann Melson, Legidative Librarian; Deborah J.
Messina, Print Shop Supervisor; Alex W. Mull,
Assistant Registrar; Deborah A. Porter,
Administrative Secretary; Virginia L. Potts,
Administrative Assistant; Barbara Ryan, Public
Information Clerk; Don Sellers, Printer; Thom
Shiels, Legidative Attorney; Marguerite P.
Smith, Public Information Clerk; Alice W. Stark,
Legidative Attorney; Mary Jane Starkey, Senior
Secretary; Marvin L. Stayton, Printer; Rochelle
Yerkes, Senior Secretary.
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in the preceding issues of the current volume of the Delaware Register of Regulations.

(Emer.); and regulations that have been repealed are designated with (Rep.).

Thetable printed below lists the regulations that have been proposed, adopted, amended or repeal ed

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that
issue of the Register in which the regulation was published. Proposed regulations are designated with
(Prop.); Final regulations are designated with (Final); Emergency regulations are designated with

Attorney General
Opinion No. 98-1B03, Authority to Delegate Approval of Certain Personnel Transactions ....... 2:2Del.R. 324
Opinion No. 98-1B04, FOIA Complaint Against Appoquinimink School District............... ....... 2:2Del.R. 325
Opinion No. 98-1B05, FOIA Complaint Against Appoquinimink School District............... ....... 2:4Del.R. 699
Opinion No. 98-1B06, Candidacy of Richard L. ABDOLL..........cccoveoeirere e e 2:4Del.R. 700
Opinion No. 98-1B07, Sworn Payroll Information, 29 Del.C. 10002.........ccccceevvererererreeies enene 2:4Del.R. 703
Opinion No. 98-1B08, Complaint Against the Town of TOWNSend...........ccoevvivvererinvnreeres e 2:4Del.R. 705
Opinion No. 98-1B09, FOIA Complaint Against Woodbridge School District.........cccccveees v 2:8 Del.R. 1396
Opinion No. 98-1B10, Candidacy of Douglas Salter..........ccccevereereeeniene e eenens 2:8 Del.R. 1397
Opinion No. 98-1B11, Opinion of the Attorney General Concerning the Licensing of Oral
MaXil1OfaCial SUFGEONS.....c.eeeeeeeiee sttt st sr e s e e e naenees sreenes 2:8 Del.R. 1398
Opinion No. 98-1B12, FOIA Complaint Against Woodbridge School District.........ccccceeees wunee. 2:8 Del.R. 1399
Opinion No. 98-1B13, FOIA Complaint Against Town of Laurel........ccccoovvivvivvvneseveneenes enee 2:8 Del.R. 1401
Opinion No. 98-1B14, FOIA Complaint Against City of Newark.........c.ccoevevvvivvvneriesnnenes e 2:8 Del.R. 1402
Delaware Solid Waste Authority
DSWA, RUleS and REQUIALTIONS.........ccveuereereeeisese st e st seeee e e e sre e sresaesnesae e naenees sseeses 2:8 Del.R. 1316 (Prop.)
Differential Disposal FEE PrOgraM.......ccccoviiriieieeese s st steee ettt s naenees sreeses 2:8 Del.R. 1328 (Prop.)
Proposed Amendment to the Statewide Solid Waste Management Plan..........c.ccocvvvvevenees v 2:8 Del.R. 1329 (Prop.)
Delaware State Fire Prevention Commission
Part VV, Chapter 5, Standard for the Marking, Identification, and Accessibility of Fire Lanes,
Exits, Fire Hydrants, Sprinkler and Standpipe CONNECLIONS............ccoovveveriererenereerens ceveens 2.5Del.R. 765 (Prop.)
2:8Del.R. 1331 (Prop.)
Department of Administrative Services
Division of Professional Regulation
Board of Clinical Social WOrk EX@MINErS........cccciirereeeeeeieesesesesieseesees e seeseeseseesens seesses 2:2Del.R. 164 (Prop.)
2:5Del.R. 775 (Final)
Board of Cosmetology and Barbering...........cueevevereneeisiecesese e seeees seeees 2:4Del.R. 440 (Prop.)
2:8 Del.R. 1378 (Final)
B0oard Of FUNEral SENVICES.......ccuceieiicise e st s e e e e aenees srennes 2:2Del.R. 207 (Fina)
Board of EXaminers in OPLtOMELIY........ccccviererereesesereseeesseseseseestesseseessesseseesssnsesensens seesses 2:1Del.R. 95 (Fina)
Board of Examiners of PSYChOIOQISES. .......oierereiirirenieecese s s aenees seeeees 2:1Del.R. 103 (Final)
2:3Del.R. 341 (Prop.)
2:5Del.R. 776 (Final)
Board of Examiners of Speech/Language Pathologists, Audiologists & Hearing Aid
DISPENSEIS  oovvieieieiiesiisieseseee e s e se st s e st see e e e e e ene e s e saesaesbesaeseeteteneeeenenne seerens 2:3Del.R. 370 (Fina)
B0oard Of FUNEral SENVICES.......ccueiieiicesie ettt s e eenaeaenees srenees 2:7 Del.R. 1061 (Prop.)
=TT fo o AT £ T o S 2:4Del.R. 682 (Fina)
(2 T0T= o o o= 7= o3 2.1Del.R. 6 (Prop.)
2:4Del.R. 683 (Final)
Board of PIUMbING EXAMINETS........ccccviiieieriieeeseesesesesessesseseseessessesesssesessesssssssensens seesses 2:7 Del.R. 1065 (Prop.)
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Board of Professional Counselors of Mental Health............ccoevincininiics e 2:1 Del.R.

2:3Del.R.

Delaware Board of Occupational TREFaDY.......ccoceverierereereeeeeeseeesese e seeseseessesaeseeees seeeses 2:8 Del.R.

Delaware Council on Real EState APPraiSErS.....cciireiereereeeeeeresesiesieseeseeseseessesseseesees seesses 2:3Del.R.
Delaware Gaming Board

Bingo, Charitable Gambling & RafflES........cvviireiereree e e 2:4 Del.R.

2:7 Del.R.

Regulations GoVerning BiNQO.........ccoueiierireneseseseseeseeseesesessestesessessessesressessnns seeses 2:8 Del.R.

Regulations Governing Charitable Gambling other than Raffles...........ccccvevvvies e 2:8 Del.R.

Delaware Real Estate COMIMISSION........ciiriiiriiiiieierisieneeiesee st see e ssesesseesseeses sesenes 2:8 Del.R.

Department of Agriculture

Forest Service Regulations fOr State FOrESS........ovviviviiiirerereeeeereee st nees saeens 2:3Del.R.
Harness Racing Commission

Administrator of Racing, DEfiNItiON..........ccceiiiirinineee e e eeaeas 2:4Del.R.

2:7 Del.R.

Inclusion in List of Commission OffiCialS.........ccveriieierecre e e 2:4Del.R.

2:7 Del.R.

Calculation of Time Allowance Based on Weather Conditions...........ccooeeeveieneienens v 2:4Del.R.

2:7 Del.R.

Calculation of Time Allowance Based on Weather Conditions..........c.ccooevveveieneienens v 2:7 Del.R.

Commission’s Powers to Appoint OffiCialS........oocererere e e 2:4Del.R.

2:7 Del.R.

Commission’s Powers to Appoint OffiCialS........cooeeerere e e 2:7 Del.R.

Commission’s Powers to Regulate Drug TeSHNG ......coeiereerieriereeeneriese e ceeeaes 2:4Del.R.

2:7 Del.R.

Conditions for Non-Winners and Winners of Over $100.00............coevvrueenereseresinnens seeeene 2:4Del.R.

2:7 Del.R.

Conditions for Number of HOrseSin FIeld........c.oooeeiiiieniiee s e 2:4Del.R.

2:7 Del.R.

Creation of Racing Official POSITIONS.........cccoiiiiiiriiere e caeeaes 2:4Del.R.

Definition Of INVESHIGALOL. .......couiiieieeeee e et seeenes 2:4Del.R.

2:7 Del.R.

Delaware Owned or Bred Races, Addition Of ... e 2:4 Del.R.

2:7 Del.R.

(000010 [1 0] 1S3 {o] SH USSR 2:4 Del.R.

2:7 Del.R.

DEfINITIONS OF ...t et e b seeneas 2:4Del.R.

2.7 Del.R.

Filing of Claiming Authorization at Time of Declaration, Requirement of.............cccce. e 2:4Del.R.

2:7 Del.R.

OVEMIGNE EVENES ...ttt et bbb sttt e s saeenis 2:7 Del.R.

Payment of Court Reporter Costs by Licensees Filing Appeals.........ccoeveeeieneneienens ceee 2:4Del.R.

2:7 Del.R.

Procedure for Determination of Preference Dates.........cooevrereninene e e 2:4Del.R.

2:7 Del.R.

Procedure for Determination of Preference Dates.........cooeerererenene e e 2:7 Del.R.

Procedure for Horses Placed on Steward' S LiSt.........cocoeeeererienenene e cveeees 2:4Del.R.

2:7 Del.R.

Prohibition on Racing Claimed HOISES..........coouie i caeenes 2:7 Del.R.

Prohibition of Racing HOrses 15 Years or Older.........oooceeeererienenere e cveees 2:4Del.R.

2:7 Del.R.

12 (Prop.)
371 (Final)

1340

(Prop.)

372 (Find)

444 (Prop.)

1224
1349
1349
1343

348

457
1239
457
1240
462
1244
1068
456
1238
1068
457
1240
461
1243
461
1244
457
456
1239
458
1240
458
1240
458
1240
460
1242
1068
461
1243
461
1244
1068
461
1243
1068
460
1243

(Final)
(Prop.)
(Prop.)
(Prop.)

(Prop.)

(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
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Revision of Procedures for Claiming Horse that Tests Positive for Illegal Substance.. ....... 2:4Del.R. 460 (Prop.)
2:7Del.R. 1242 (Final)
Selection of Racesin Division, Procedure for...........ovvrenereneieeese s e seenees cveens 2:4Del.R. 460 (Prop.)
2:7Del.R. 1243 (Final)
RVA7Z 21T o) o1 2 SRS 2:4Del.R. 684 (Find)
Pesticide RUIES & REGQUIBLIONS.......cccciueeeeeeiceirese st st ste e sa e ettt st seeneen sseenes 2.5Del.R. 724 (Prop.)
2:8Del.R. 1380 (Final)

Thoroughbred Racing Commission
Administrator of Racing, RUIE 4.10..........cccceiirireiisereereeeeseeese e e see e seesaeneens eesens 2:7 Del.R. 1070 (Prop.)
Appointment of Racing Officials, RUIE 4.0L..........ccooeieieieeeeeceee e eeeens 2:7 Del.R. 1069 (Prop.)
INVESiGator, RUIE 4.09........ccue ettt s srenaennene seenens 2:7 Del.R. 1070 (Prop.)
Limitson Claims, RUIE 13.04..........oooieiieie e s e see e e ettt sneste e saenees sseenes 2:7 Del.R. 1071 (Prop.)
Prohibition on Racing Claimed Horses, RUI€ 13.18........ccccceoeierienennsineseseeseeneseeees ceeens 2:1Del.R. 93 (Find)
Qualification for Stewards, RUIE 3.01..........cceiveieeirere e nees ereenes 2:7 Del.R. 1069 (Prop.)
Racing Claimed HOrses, RUIE 13.19........coiiiiiie et seeeaas 21Del.R. 6 (Prop.)
2:3Del.R. 373 (Fina)
SEAMENT OF PUMPOSE ... ettt sttt et sb e bbb et b ees seeenas 2:7 Del.R. 1070 (Prop.)

Department of Education

Career Guidance & Placement COUNSEIOFS. .....ccuuiiiiriireriirierie et e seeaes eeaene 2:5Del.R. 740 (Prop.)
Comprehensive School DisCipling Program..........cocieieieenieieeeeeeesese e e sesene 2:3Del.R. 374 (Find)
Constitution & BYlaWS Of DSSAA.......coi ittt se et se e enes 2enens 2:1Del.R. 113 (Fina)
Cooperative EAUCALTION PrOgram........cccooeierireieeerie e e s st see st seeseenes sesens 2:1Del.R. 110 (Fina)
Delaware Testing Requirements for Initial LICENSUIE.........cooiviiieiiiiiininee e e 21Del.R. 32 (Prop.)
Diversified OCCUPELiONS PrOgraMS......c.coiririreeeeiesie ettt sbe b e b b e et seenees saeenes 2:1Del.R. 111 (Fina)
Establishing a School District Planning Process, Repeal of PoliCy.........ccoooviiineiinencnenees e 2:2Del.R. 166 (Rep.)
General Education Devel 0opment (GED).........ooiiiiiienenieeeeeee et eenene 21Del.R. 16 (Prop.)
2:3Del.R. 376 (Fina)
James H. Groves High SChOOL..........ccooiii et eeaeas 21Del.R. 17 (Prop.)
2:3Del.R. 378 (Fina)
K = 12 GUIAANCE PrOGIaIMS. . ..cueiti ittt sttt se e et sb et sae b sbesae e e besbeeen saeenas 25Del.R. 741 (Prop.)
Middle Level EJUCation REGUIBLION...........cciiiiiiriie ettt saeenas 2:2Del.R. 167 (Prop.)
Middle Level Education Section of Handbook for K-12 Education, Repeal of...........ccccceeet e 21De.R. 23 (Rep.)
Middle Level Mathematics & Science Certification..........ocooeveieienrininenenese s e 21Del.R. 21 (Prop.)
2:3Del.R. 377 (Find)
Multicultural Education REQUIALTONS........ccciiiiriiiie sttt saeenas 2:4Del.R. 462 (Prop.)
2:7Del.R. 1244 (Final)
Options for Awarding Credit Toward High School Graduation............c.ccoceeeieieneneninnieces e 2:7 Del.R. 1071 (Prop.)
Policy for Establishing a School District Planning ProCeSS..........ccceoeerenenenene e sienees ceeeees 2:4Del.R. 464 (Prop.)
2:6 Del.R. 960 (Final)
Policy for School Districts on the Possession, Use & Distribution of Drugs & Alcohal...... ....... 2:2Del.R. 213 (Fina)
Prohibition Of DiSCrMINGLION.........cc.coieririnireee ettt bbb ees saeenas 2:4Del.R. 465 (Prop.)
2:7Del.R. 1276 (Final)
Promotion POLICY oottt b bbb sttt saenas 2:2Del.R. 171 (Prop.)
Promotion REQUIALTON ........cc.eiiiiiiiieeeeee ettt ettt sb b s a et sbe s saenas 25Del.R. 742 (Prop.)
2:7Del.R. 1247 (Final)
Releasing Students to Persons other than their Parents or Legal Guardians............ccooevenees cuene. 2:3Del.R. 357 (Prop.)
2:5Del.R. 778 (Final)
SAFELY e e bbb b e bbb e ben eees 2:2Del.R. 215 (Fina)
SChOOI ATEENAEINCE ...t e bbb e e e 2enene 2:2Del.R. 172 (Prop.)
2:4Del.R. 685 (Final)
School Calendar and Required Days and Hours of INStruCtion.............ccoceveeeneieneneviesiees e 2:8 Del.R. 1350 (Prop.)
SCHOOI CONSLIUCTION ...ttt ettt b e b b e bt e e e 2eneane 2:6 Del.R. 807 (Prop.)
2:8 Del.R. 1380 (Final)
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SChOOI CUSIOTIANS .t enn eees 2:3De.R. 353
2:5De.R. 778
Student Progress, Grading & Reporting, RePeal Of ........ccooeieiieeeerse e e 2.2Del.R. 171
2:4Del.R. 686
Student Rights & ReSPONSIDIITIES......cvceieerire s eeneens 2:1Del.R. 112
Summer School Programs, REPEal Of ..........coov it eeneens 2:2Del.R. 172
2:4De.R. 687
JLIC=: 11270] oo Y/ SRS 2:8 Del.R. 1350
Title ] COMPIAINT PrOCESS........ciueieeeeetisise st ste et e st sse s e saesresteseesreteseeseenseneens eesens 2:2Del.R. 217
UNItCOUNE et et enrenis 21De.R. 25
2:3De.R. 382
Department of Finance
Division of Revenue
Proposed Tax Ruling 98- , Contractors LiCeNSe TaX.....ceoveeereererereseseeseeseseeseeneeseenees seeenes 2:1Del.R. 40
Proposed Technical Information Memorandum 98-2, Effect of Federal
Small Business Job ProteCtion ACL...........ccureeiiiieerese s e 21De.R. 41
2:3Del.R. 384
Office of the State L ottery
Video Lottery Regulations, Operations Employees, License Renewal, tC...........ccoceer e 2:1Del.R. 115
Video Lottery Regulations, 5.2(2) Maximum Bet Limit & 7.9 Redemption Period..... ....... 2:3Del.R. 358
2:5De.R. 779
Department of Health & Social Services
Division of Mental Retardation
DMR ElQIDility CriterTa. . ..coeeeeerieriestesie st sttt seeenes 2:8 Del.R. 1358
Division of Public Health
OFfice Of DIINKING WELE........coiieeieeeee et st eeeenes 2:7 Del.R. 1094
Office of Health Facilities Licensing & Certification
Managed Care Organi ZatiONS...........ccoceeeeruerereeiereese e seeseesesesae e e stesbeseesseseene esseas 21De.R. 42
2:6 Del.R. 962
Office of Vital Statistics
Vital Statistics Code, ReguIatioNS fOL.........cceieriiieeieeieeeere e e 2:8 Del.R. 1351
Regulations Governing Lead-Based Paint Hazards...........cccooeoerineneninienie e e 2:2Del.R. 234
Division of Social Services
A Better Chance/Food Stamp PrOgram...... ...ttt e seene eevens 2:1Del.R. 118
Community Support Services/Alcohol-Drug Abuse Provider Manual...........ccoooeevenees e 2:6 Del.R. 811
Community Support ServicesMental Health Provider Manual..............cocooiiiineienns e 2:6 Del.R. 823
DMAP, 270.10, DMAP 301.25 & DMAP 307.60Q.......cccenrerireenineririeieesesieiesesesieieseeses seenens 2:3Del.R. 385
DMAP, 301.25 Composition of Budget UnNit............ccoeieiiiriinieninene e ceeenes 2:2Del.R. 219
DMAP, 301.25C, Adult EXpansion POPUIation............cceoeererienenene e ceeenes 2:3Del.R. 387
DMAP, Ambulatory Surgical Center Manual............cocoeoeeerierienienene e e 2:4Del.R. 495
2:6 Del.R. 985
DMAP Durable Medical Equipment, EPSDT & Practitioner Provider Manuals.......... ....... 2:2De.R. 221
DMARP, General PoliCy ManUaL...........ccoeiiiirinie e seeenes 2:4Del.R. 497
2:6 Del.R. 986
DMAP, General PoliCy ManUaL...........coeiiiiiinie e saeenes 2:6 Del.R. 837
DMAP, General Policy Manual, AlTENS.........coouie i saeenes 21De.R. 67
2:3Del.R. 389
DMAP, Genera Policy Manual, Medicaid Credit Balance Report (MCBR)..........cccc.. ... 2:7 Del.R. 1076
DMAP, Inpatient HOSpital ManUaL...........ccooerireiiniieeeeee e seeenes 2:4Del.R. 496
2:6 Del.R. 986
DMAP, Outpatient HOSpital ManUaL............cccoereiiniieieeeeee e seeenes 2:4Del.R. 497
2:6 Del.R. 986

(Prop.)
(Final)
(Prop.)
(Final)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)

(Prop.)

(Prop.)
(Final)

(Final)

(Prop.)
(Final)

(Prop.)
(Prop.)

(Prop.)
(Final)

(Prop.)
(Final)

(Final)
(Prop.)
(Prop.)
(Final)
(Final)
(Final)
(Prop.)
(Final)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
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DMARP, Practitioner ManUal...........cccceevveieseniene s seeseeeeeeee s se s see e s s e e seeees sseeses 2:4Del.R. 496 (Prop.)
2:6 Del.R. 985 (Final)
DMAP, Provider Manual, Reimbursement for SErVICeS.........cceovrvvivrieveseniesesenesenees ceeeees 2:1Del.R. 66 (Prop.)
2:3Del.R. 389 (Final)
DSSM Section 3005, TANF PrOgraM......ccccveierereneseeeeeeeeeeseseseseeseessesessessesssssesees ssesses 2:4Del.R. 494 (Prop.)
2:7 DEI.R. 1249 (Final)
DSSM Section 3008, Children Born to Teenage Parent...........cccccvvvvevevenievesesceneenees covenes 2:1Del.R. 65 (Prop.)
2:6 Del.R. 981 (Final)
DSSM Section 3024, Citizens and Aliens Eligibility for TANFE.......ccccovivvievevenierenees v 2.5Del.R. 744 (Prop.)
2:8Del.R. 1384 (Final)
DSSM Section 3031, Work for your Welfare (Workfare) Program.........ccccvevvevievenees ceenne 2.5Del.R. 745 (Prop.)
2:8Del.R. 1386 (Final)
DSSM Section 9007.1, Citizenship & AlEN SEatUS.......cceoeeeereererenese e seesen e seeees ceeens 2:3Del.R. 359 (Prop.)
2:6 Del.R. 982 (Final)
DSSM Section 9068, FOOd Stamp Program.........c.coeveeeeeeeereeienesiesie e seeees sveenes 2:2Del.R. 174 (Prop.)
2:7Del.R. 1251 (Final)
DSSM Section 9085, Reporting Changes.........cocieeereeeereeieerieeesiese e seeenes 2:7 Del.R. 1054 (Emer.)
2:7Del.R. 1074 (Prop.)
DSSM Section 9092, Simplified Food Stamp Program...........c.cceeereienenenenesesenees ceeees 2:2Del.R. 174 (Prop.)
2:7Del.R. 1251 (Final)
DSSM Section 11000 & 12000, Child Care & First Step Program..........ccccceeveneienees ceeee 2:4Del.R. 466 (Prop.)
2:7Del.R. 1249 (Final)
DSSM Section 14900, Eligibility ManUal...........ccoooiieieiiinineneeese e ceeenes 2:4Del.R. 493 (Prop.)
2:6 Del.R. 984 (Final)
DSSM Section 16000, Eligibility ManUal............coooiieieiiieinenese e cveeees 2:4Del.R. 492 (Prop.)
2:6 Del.R. 984 (Final)
DSSM Section 18200, Uninsured REQUIFEMENT............ooeeieerireneniesie e seeenes 2:7 Del.R. 1075 (Prop.)

DSSM, Title XX, Delaware Healthy Children Program, General Policy Manual and
ElGIDIlity ManUEL........cooii et b seeaeas 2:4Del.R. 485 (Prop.)
Long Term Care, Home Health, Ground Ambulance & Hospice Provider Manuals.... ....... 2:3Del.R. 389 (Fina)
Long Term Care Provider Manual, Durable Medical Equipment...........cccoooevenenienenees ceeee 2.1 Del.R. 68 (Prop.)
2:3Del.R. 389 (Fina)
Medicaid Eligibility Manual, Renumbering Of...........cocooeoiininnene s e 2:3Del.R. 359 (Prop.)
2:5Del.R. 780 (Final)
Medical Necessity, Definition Of ..o e 2:5Del.R. 748 (Prop.)
2:7Del.R. 1249 (Final)
Non-Emergency Transportation Provider Manual............cccccooeorinene i e 2:6 Del.R. 837 (Prop.)
2:8Del.R. 1384 (Final)
Non-Emergency Transportation Provider Manual, Unloaded Mileage..........ccccooeveeees e 2:3Del.R. 389 (Fina)
Outpatient Hospital Provider ManUaL............ccoooeieriniie e seeeaes 2:6 Del.R. 836 (Prop.)
2:8Del.R. 1384 (Final)
Pharmacy Provider Manual, Reimbursement for SErviCes.........cocuvverinenienenenesenees e 21 Del.R. 67 (Prop.)
2:3Del.R. 389 (Final)
Practitioner Provider ManUAL............ccooieiiiinine e seeenes 2:6 Del.R. 836 (Prop.)
2:8Del.R. 1384 (Final)
Private Duty NUFSING MBNUAEL..........cooiiiiiiiineie ettt seeenes 2:6 Del.R. 838 (Prop.)
2:8Del.R. 1384 (Final)
Simplified Food Stamp Program, ABC Benefits........coooo e e 2:1Del.R. 120 (Fina)
Temporary Assistance for Needy Families (TANF) ... e 21 Del.R. 60 (Prop.)
2:4Del.R. 688 (Final)

Department of Insurance

Regulation No. 37, Defensive Driving Course Discount (Automobiles & Motorcycles) .... ....... 2:1Del.R. 68 (Prop.)
2:6 Del.R. 989 (Final)
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Regulation No. 47, Education for Insurance Adjusters, Agents, Brokers, Surplus

Lines Brokers & CONSUITANTS........ceirririiririnriiieerieiesesie st sse s seeses sesenes 2:1De.R. 122
Regulation No. 63, LoNg-Term Care INSUrANCE..........ccveererereereeiereeesressessessesseseessessessesees sseeses 2:2Del.R. 187
Regulation NO. 65, WOrKplace Saf €LY ........ccuririreeierie s e seeeeese st nees sseenes 21Del.R. 71

2:4Del.R. 688
Regulation No. 80, Standards for Prompt, Fair and Equitable Settlements of Claims for

HEAITN Care SEIVICES. ....oeiuiieieiieeie ettt b e sebenes 2:2De.R. 277
Department of Natural Resources & Environmental Control

Delaware Coastal Management Program, Federal Consistency PoliCIES.........cocvvevverievenees ceeee 2:4Del.R. 500

Delaware Coastal Z0Ne REQUIGLIONS.........ccvriiirieire st stesee e ettt s saenees sseenes 2:.5Del.R. 749

Division of Air & Waste Management
Air Quality Management Section

1999 Rate-of-Progress Plan for Kent & New Castle Counties............ccoovvvvvrvres ceeene 2:8 Del.r. 1359
Accidental Release Prevention RegUIBLION...........ccceeirerenieninese e eeaens 2:4Del.R. 629
2:7Del.R. 1252
Delaware Low Enhanced Inspection & Maintenance (LEIM) Program............ccccc ceeee. 2:2Del.R. 234
Regulation 20, New Source Performance Standards for Hospital/Medical/I nfectious
WESLE INCINEFGEOTS. ...ttt n enns 21De.R. 75
2:3Del.R. 390
Regulation 1 & 24, Definition of Volatile Organic Compounds (VOC).......cccccceee ceeeeee 21De.R. 74
2:4Del.R. 690
Regulation 1 & 3, Governing the Control of Air POlUtION...........ccooeiiiiiiiiniiee e 2:7 Del.R. 1195
Regulation 24, Control of Volatile Organic Compound EmMiSSIONS..........ccoceveiiee cenuene 25De.R. 761
2:8 Del.R. 1387
Regulation 37, NOX Budget PrOgram............ccoeeireierieneeieere st seene eeaeas 2:7Del.R. 1170
Regulation 38, Emission Standards for Hazardous Air Pollutants for
SOUICE CAIEJOIIES....cueeuertereeetestestestes e seestestesesse s e sseeae e e sbesbesbesaesbesbeseessenbeseanean saeenes 2:5Del.R. 759
2:8 Del.R. 1390
Waste Management Section
Regulations Governing HazardoUS WaSste..........c.coueruereeneiinierenesie et eeaens 2:6 Del.R. 994
Regulations Governing SOlid WaSste.........c.cooeiiiiieieneee e eeieas 2:4Del.R. 545

2:6 Del.R. 838
Division of Fish & Wildlife

B0ating REQUIBLTIONS........couiieieeeieieteee ettt et se et eene seeaeas 2:6 Del.R. 930

REPIOPOSAL ...t ettt ettt s b e b bbb b e et e nene eeaeas 2:7 Del.R. 1197
Shellfish Reg. No. S-23, Lobster-Pot DeSIgN........ccovveeeiieieeeese s v 2:8 Del.R. 1373
Shellfish Reg. No. S-25, Lobster-Pot Season & Limits for Commercial

LODSIEr POt LICENSE.....eeiiteeeteiete ettt erens 2:8 Del.R. 1374
Shellfish Reg. No. S-26, Possession of V-Notched L obsters Prohibited................ ....... 2:8 Del.R. 1375
Shellfish Reg. No. S-55-A, Public Lottery for Horseshoe Crab Dredge Permits... ....... 2:7 Del.R. 1055
Tidal Finfish Reg. No. 4, Summer Flounder Size Limits; Possession Limits; Season ..2:8 Del.R. 1375
Tidal Finfish Reg. No. 10, Weakfish Size Limits, Possession Limits, Seasons..... ....... 2:7Del.R. 1213
Tidal Finfish Reg. No. 23, Black Sea Bass Size Limit; Trip Limits; Seasons; Quotas..2:8 Del.R. 1376
Tidal Finfish Reg. No. 24, Fish Pot Requirements...........ccccooiiiinein e e 2:7 Del.R. 1215
Tidal Finfish Reg. No. 26, American Shad & Hickory Shad Credl Limits............ ....... 2:7 Del.R. 1216
Wildlife & Fresh Water Fish RegUIBLIONS.........coeeririierineseese e eeeeas 2:6 Del.R. 916

Division of Water Resources
NPDES General Permit Program Regulations Governing Storm Water Discharges

Associated With INdustrial ACHVILY.........ooeiiriiie e e e 2:3Del.R. 393
Water Supply Section
Regulations for Licensing Water Well Contractors, Pump Installer Contractors, Well
Drillers, Well Drivers & PUmp INStall€rs......cccooeiiiiie e e 2:2Del.R. 176

2:6 Del.R. 997

(Final)
(Prop.)
(Prop.)
(Final)

(Findl)

(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Final)
(Final)

(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)

(Prop.)
(Final)

(Final)
(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Emer.)
(Prop.)
(Prop.)
(Prop.)
(Prop.)
(Prop.)
(Prop.)

(Final)

(Prop.)
(Final)
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Watershed Assessment Section
Total Maximum Daily Loads (TMDLSs) for Indian River, Indian River Bay, and
Rehoboth Bay, DElQWEIE.........ccccviiiiree st naeaene eesens 2:2Del.R. 183 (Prop.)
2:6 Del.R. 1004 (Final)
Total Maximum Daily Loads (TMDLSs) for Nanticoke River & Broad Creek,...... ....... 2:2Del.R. 185 (Prop.)
2:6 Del.R. 1006 (Final)
Department of Pubic Safety
Rules of the Delaware Alcoholic Beverage Control Commission, Rule 29...........cccccecvveveen ceeee. 2:7Del.R. 1216 (Prop.)
Department of Servicesfor Children, Youth & Their Families
Office of Child Care Licensing
Child ADUSE REJISITY ...t enrenis 2:1Del.R. 129 (Final)
Department of State
Office of the State Banking Commissioner
Regulation No. 5.121.0002, Procedures Governing the Creation & Existence
Of @N INEENTM BANK ...ttt st saeenes 2:4Del.R. 669 (Prop.)
2:6 Del.R. 1021 (Final)
Regulation No. 5.1403.0001, Procedures Governing Filings and Determinations Respecting
Applications for a Foreign Bank Limited Purpose Branch or Foreign Bank Agency....2:2 Del.R. 299 (Final)
Regulation No. 5.1403.0002, Application by a Foreign Bank for a Certificate of Authority
to Establish a Foreign Bank Limited Purpose Branch or Foreign Bank Agency
Pursuant to 5 Delaware Code 81403.........coooiiiiirieiereereeee et neene eeaeas 2:2Del.R. 299 (Fina)
Regulation No. 5.1403/1101.0003, Regulations Governing the Organization, Chartering
Supervision, Operation and Authority of a Delaware Foreign Bank Limited Purpose
Branch, a Delaware Foreign Bank Agency and a Delaware Foreign Bank
REPreSeNtative OffiCE......ciui i e e seeaeas 2:2Del.R. 312 (Fina)
Regulation No. 5.1422.0004, Application by a Foreign Bank for a License to Establish
a Foreign Bank Representative Office Pursuant to Subchapter 11, Chapter 14,
Title 5, DElaWare COUE........ccoirireri ettt bbb et £enens 2:2Del.R. 315 (Fina)
Regulation No. 5.2102(b)/2112.0001, Mortgage L oan Brokers Operating Regulations.......2:3 Del.R. 361 (Prop.)
2:5Del.R. 782 (Fina)
Regulation No. 5.2210(d).0001, Licensed Lenders Operating Regulations............cccc. ... 2:3Del.R. 362 (Prop.)
2:5Del.R. 782 (Fina)
Regulation No. 5.2218/2231.0003, Licensed Lenders Regulations Itemized Schedule
OFf CRANJES ..ttt b e bbb bbb e e s saenas 2:3Del.R. 364 (Prop.)
2:5Del.R. 784 (Final)
Regulation No. 5.2741.0001, Licensed Casher of Checks, Drafts or Money Orders
Operating REQUIALTONS ........coueereeerieee et sttt st st es saeenes 2:3Del.R. 365 (Prop.)
2:5Del.R. 786 (Final)
Regulation No. 5.2743.0002, Licensed Casher of Checks, Drafts or Money Orders
Posting of the Fee Schedule & Minimum Requirements for Content of Books
a0 L= oo o PSS 2:3Del.R. 366 (Prop.)
2:5Del.R. 786 (Final)
Regulation No. 5.2905(€)/122(b).0001, Motor Vehicle Sales Finance Companies Minimum
Requirements for Content of BoOOks and ReCOrdS..........ccoorerereneneneniene e e 2:3Del.R. 366 (Prop.)
2:5Del.R. 787 (Final)
Regulation No. 5.2905(€).0002, Motor V ehicle Sales Finance Companies Operating
REGUIBLIONS ...ttt ettt sb e bbbt se et e eene seeneas 2:3Del.R. 367 (Prop.)
2:5Del.R. 788 (Final)
Regulation No. 5.3404.0001, Preneed Funeral Contracts Regulations Governing
[rrevocabl @ TrUSt AQrEEMENTS ... .oeiieeeeriert ettt s 2enene 2:2Del.R. 319 (Fina)
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Regulation No. 5.701/774.0001, Procedures for Applications to Form a Bank, Bank &
Trust Company or Limited Purpose Trust Company, Pursuant to Chapter 7 of
Title 5 of the DElaware COde.........cccovvvieierereseeeeeee e eeneens 2:4Del.R. 671 (Prop.)
2:6 Del.R. 1023 (Fina)
Regulation No. 5.751.0013, Procedures Governing the Dissolution of a State Chartered
Bank OF TrUSE COMP@NY.....ccuereeeeeeeeeeeeseseesesseseeseeeeseesseeeessessessessessessessessensensens seeses 2:2Del.R. 296 (Find)
Regulation No. 5.833.0004, Application by an Out-of-State Savings Institution,
Out-of -State Savings & Loan Holding Company or Out-of-State Bank Holding
Company to Acquire a Delaware Savings Bank or Delaware Savings and
Loan HOldiNG COMPANY........coeieeeeeieeeeseesesieseeseeseeseesseeeessessessessessessessessessensens seeses 2:4Del.R. 673 (Prop.)
2:6 Del.R. 1025 (Find)
Regulation No. 5.844.0009, Application by an Out-of-State Bank Holding Company to
Acquire a Delaware Bank or Bank Holding Company, 5 Del.C. 844..........ccccceeue e 2:4Del.R. 676 (Prop.)
2:6 Del.R. 1029 (Fina)
Regulation No. 5.853.0001P, Procedures Governing the Registration of Delaware Bank
Holding Companies with the Bank Commissioner Pursuant to the Provision of
Section 853 of Title 5, Delaware Code, Repeal Of...........ccooeiiiiiiinine s e 2:2Del.R. 320 (Fina)
Regulation No. 5.852.0002, Application to Become a Delaware Bank Holding Company..2:2 Del.R. 297 (Rep.)

Department of Transportation

AeronautiCal REQUIGLTIONS........coiiiiiiiieieeeee ettt st sb e bbbt e sbeeene seeneas 2:1Del.R. 130 (Fina)

Subdivision Plan ReVIeW FEe ProCEAUIES...........coiiiiiriiireee e eeaene 2:4Del.R. 693 (Fina)
Governor’s Office

AppPoiNtMENES & NOMINGLIONS ......ciuiieireeieieieeeere ettt sbe b sbe st besaesbeeens eenea 2:1Del.R. 145

2:2De.R. 322
2:3Del.R. 425
2:4Del.R. 696
25De.R. 790
2:6 Del.R. 1037
2:7 Del.R. 1295
2:8 Del.R. 1395

EXECULIVE OFAEN IND. B4 ..ottt ettt ettt ettt s e e be e sbeeeateebessabeesaeesabeesaeans senbens 2:1De.R. 143
EXECULIVE OFder NO. 55 ...cviiiiiciee ettt ettt ettt e s e et e sbe e e ae e be e sabeesaeesabeesneens senbens 2:6 Del.R. 1033
EXECULIVE OFAEN IND. 56 .....oeeiiriiiieiieecte ettt ettt stee et e s be e saeeebe e sbeesaseebessnbeesaeesabeesseens senbes 2.7 Del.R. 1293
EXECULIVE OFAE IND. 57 ...ttt ettt ettt ettt et e st esaeeebe e sbeeeateebessnbeesaeesabeesaeens senbens 2:8 Del.R. 1394

Public Service Commission
PSC Regulation Docket No. 4, Minimum Filing Requirements for all Regul ated

Companies Subject to the Jurisdiction of the Public Service COmmission...........ccoceeees cueee. 21Del.R. 81 (Prop.)
PSC Regulation DOCKEL NO. 10......cc.iiiiieiieiireeeeiese et sb et sb e e et e s saeenas 2:6 Del.R. 946 (Prop.)
PSC Regulation Docket No. 12 (Track I11), Rules to Govern Payphone Services.........c... ... 2:4Del.R. 695 (Fina)
PSC Regulation Docket No. 41, Implementation of the Telecommunications Technology

INVESIMENT ACE ettt bttt bbb b be b seenbennene seeneas 2:2Del.R. 280 (Fina)

PSC Regulation Docket No. 44, Information Required to be Filed by a Manufacturer to
Establish an Additional Dealer or to Relocate an Existing Deal ership Pursuant to

B DELLC. 4915() ...veuierereereererieteiee sttt sttt bttt e bbbt et b e et b e se e b b frrenas 2:4De.R. 679 (Prop.)
2:6 Del.R. 1009 (Final)
PSC Regulation DOCKEL NO. 45.........ouiieeieiieeee ettt ettt bbb st saeenas 2:6 Del.R. 954 (Prop.)
PSC Regulation Docket No. 47, Discounts for Intrastate Telecommunications and Information
Services Provided to SChools and Libraries.........c.coeveienineieneeienene s seeenes 2:7 Del.R. 1057 (Emer.)

2:7 Del.R. 1220 (Prop.)
Violent Crimes Compensation Board
RUIES XXV I, XXV T, XXX, XXX iutitieriettieserisieiesesesieiesesesesieiesesesbe b sesssss s sessssssssessssesens sesesas 2:5De.R. 773 (Prop.)
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DEPARTMENT OF NATURAL
RESOURCES AND

ENVIRONMENTAL CONTROL

DivisiON OF AIR & WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

The fina regulations Governing the Control of Air
Pollution, Numbers 24 and 38, relating to Dry Cleaning
Facilities using Perchloroethylene were published in Volume
2, Issue 8 of the Register beginning at page 1387. Two
corrections should be noted.

1. The effective date listed at the end of the table of
contents should read 06/30/99. The corrected text, bolded
and bracked, follows:

Table of Contents

Section 39 - [RESERVED]

Section 40 - Leaks from Synthetic Organic
Chemical, Polymer, and Resin Manufacturing
Equipment. Page 138

Page 132

Section 41 - Manufacture of High-Density Polyethylene,
Polypropylene and Polystyrene Resins. Page 144
Section 42 - Air Oxidation Processes in the Synthetic
Organic Chemical Manufacturing Industry  Page 152
Section 43 - Bulk Gasoline Marine Tank Vessel

Loading Facilities. Page 164
Section 44 - Batch Processing Operations. Page 174
Section 45 - Industrial Cleaning Solvents. Page 182
Section 46 - [RESERVED] Page 187
Section 47 - Offset Lithographic Printing. Page 187

Section 48 -Reactor Processes and Distillation Operations in
the Synthetic Organic Chemical

Manufacturing Industry. Page 195

Section 39 - Perehlorecthylene Bry-Cleaning [RESERVED].
HAH93 2/11/99 [06/30/99]

2. On page 1393 section (g)(2) the sub-paragraph
identifier (iii) should be added in front of the word “All”.
The corrected text, bold and bracked, follows:

(e q) Fhe-opening-top Paragraph 63.324(c) shall be
replaced with the following language: “ (c)(1) Each owner or
operator of an area source dry cleaning facility that exceeds
the solvent consumption amounts specified in paragraphs
63.320 (d), (€) or (g) shall notify the Department not later

than 30 days after the exceedance occurred. The notification
shall provide the following information and shall be signed
by aresponsible official who shall certify its accuracy:

(i) The name and address of the dry cleaning
facility;

(ii) A copy of the yearly perchloroethylene
consumption records that indicate that there was an
exceedance of the applicable amount specified in paragraphs
63.320 (d), (€) or (q):

(iii) The circumstances that led to the exceedance;

and

(iv) A statement that all information contained in
the notification is true and accurate.

(2) Each owner or operator of an area source dry
cleaning facility that becomes subject to additional
reguirements under Sec. 63.320 (f)(1) or (i)(1) shall submit
to the Department on or before the dates specified in Sec.
63.320 (f)(2 1) or (i)(-2 1), a notification of compliance
status providing the following information and signed by a
responsible official who shall certify its accuracy:

(i) The new yearly perchloroethylene solvent
consumption limit based upon the yearly solvent
consumption calculated according to Sec. 63.323(d);

(i) Whether or not they are in compliance with
each applicable requirement of Sec. 63.322; and

[(iii)]All information contained in the statement is

accurate and true.”
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PROPOSED REGULATIONS
Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text.
Language which is strieken through indicates text being deleted.

1434

Proposed Regulations

Under 29 Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal aregulation, it shal file
notice and full text of such proposals, together with copies of the existing regulation being adopted, amended or repealed, with
the Registrar for publication in the Register of Regulations pursuant to 81134 of thistitle. The notice shall describe the nature
of the proceedings including a brief synopsis of the subject, substance, issues, possible terms of the agency action, areference
to the legal authority of the agency to act, and reference to any other regulations that may be impacted or affected by the
proposal, and shall state the manner in which persons may present their views; if inwriting, of the place to which and the final
date by which such views may be submitted; or if at a public hearing, the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not be scheduled less than 20 days following publication of notice of the
proposal in the Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation; The
notice shall also be mailed to al persons who have made timely written requests of the agency for advance notice of its

regulation-making proceedings.

DELAWARE HEALTH CARE

COMMISSION
DELAWARE HEALTH INFORMATION NETWORK
Statutory Authority: 16 Delaware Code,
Section 9921 ( 16 Del.C. 9921)

Delaware Health Care Commission
Delaware Health Information Network

Public Notice

Please Take Notice, pursuant to 29 Del.C. Chapter 101
and 16 Del.C. § 9925, that the Delaware Health Information
Network has proposed regulations for the governance and
administration of the Board of the Delaware Health
Information Network. The regulations will describe the
Board's organization and general rules of procedure. A
public hearing will be held on the proposed regulations on
Monday, March 22, at 3:00 p.m. in Downes Lecture Hall of
the Delaware Technical and Community College, Terry
Campus Conference Center, Dover, Delaware. The Delaware
Health Care Commission will receive and consider input in
writing from any person the proposed regulations. Written
comments should be submitted in care of Judith Chaconas,
Delaware Hedth Care Commission, Delaware Hedlth
Information Network, 150 William Penn Street, Ground
Floor, Dover, DE 19901. Final date to submit written
comments shall be March 31, 1999 by 4:30 p.m. Anyone
wishing to obtain a copy of the proposed regulations or to
make comments at the public hearing should contact Judith

Chaconas at the above address or by calling (302) 739-6906.
This notice will be published in two newspapers of general
circulation not less than twenty (20) days prior to the date of
the hearing.

DELAWARE HEALTH INFORMATION NETWORK
PROPOSED REGULATIONS

Chapter 1 — Board of Governance and Administration

§101. Appointment; Terms of Office

(a) Individuals appointed to the Board of the Delaware
Health Information Network (hereafter “Board”) shall be
appointed in writing by the entity holding the power of
appointment pursuant to 16 Del.C. § 9921. The appointing
entity may remove any of its appointees by appointing
another with at least thirty days notice to the Chairperson of
the Board.

(b) Individuals shall be appointed to the Board for a
term of three years, except as provided herein. The term for
each Board position shall be staggered by thirds, more or
less, so that the first term for a Board position may be one,
two or three years and shall be determined by lot. The
Secretary shall maintain arecord of the terms for each Board
position. Terms shall commence on January 1 and expire on
December 31 of the appropriate year and upon appointment
of their successors.

() A member of the Board may be removed for cause
by the majority of the members appointed to the Board and
confirmed by the Delaware Health Care Commission.
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§102. Officersof the Board; Duties

(& One member of the Board shall be elected to serve
as Chairperson by a majority of the members appointed to
the Board. The Chairperson shall:

(1) preside over meetings of the Board,;

(2) maintain good order;

(3) determine the agenda for meetings

(4) appoint the membership of committees and
work groups, except the Executive Committee;

(5) execute documents in the name of the Board,;
and

(6) perform such other matters as determined by
the Board.

(b) One member of the Board shall be elected to serve
as Vice-Chairperson by amajority of the members appointed
tothe Board. The Vice-Chairperson shall perform the duties
of the Chairman when he or sheis not able to do so.

() One member of the Board shall be elected to serve
as Secretary by a majority of the members appointed to the
Board. The Secretary shall maintain the records of the
Board and its members, and attest to the official matters of
the Board. Additionally, the Secretary shall perform the
duties of the Chairman when the Chairperson and Vice-
Chairperson are not able to do so.

§103. Committees, Work Groups

(& The Board shall have an Executive Committee and
such other committees or work groups as may be desirable
fromtime to time. A member of the Board shall serve asthe
Chairperson of such committees. The Executive Committee
shall be comprised of 7 members, to include the
Chairperson, who shall preside, the Vice-Chairperson, the
Secretary and 4 other members elected by a mgjority of the
Board. The Executive Committee is authorized to act on
behalf of the full Board where the full Board can not be
reasonably convened to act in atimely manner on a matter,
as assigned by the Board.

(b) No Committee, except the Executive Committee, or
work group needs a quorum to conduct business.
Nevertheless, such meetings shall be conducted publicly,
unless the meeting is determined to be closed to the public.

(c) Meetings and activities of committees and work
groups shall be determined by the committee and group
leadership, and in accordance with the direction of the
Board.

§104. Board Meetings; Notice

(& The Chairperson, with the advice of the Board,
shall determine the frequency and schedule of Board
meetings and with the assistance of the staff provide the

required notices pursuant to 29 Del.C. ch. 100.

(b) A majority of the members of the Board shall
congtitute a quorum and shall be sufficient for any action by
the Board provided, however, that if the number afterwards
should be reduced below a quorum, business is not
interrupted unless a member calls attention to the fact.

(c) The Board may convene special meetings or
reschedule meetings as provided by law.

(d) AIl meetings of the Board shall be conducted in
public unless it is closed to the public in accordance with
law.

§105. Public Accessto Records

(@) The Board shall permit access to its public records
in accordance with the law and as that term is defined in 29
Del.C. ch. 100. A Delaware citizen that wishesto inspect the
Board's public records shall call or write to staff to
determine a convenient time and place. The Board may
impose a reasonable charge for requested copying of any
public records. The Chairperson may request legal advice
from the Attorney General and authorize access to public
records.

(b) No access shall be provided to the health
information network or data without an order of the Health
Care Commission or otherwise in accordance with these
rules.

§106. Conflict of Interest; Recusal

(@ The members shall conduct themselves in
accordance with the Delaware Code of Ethics, 29 Del.C. ch.
58.

(b) If any member has a conflict of interest as defined
in the Code of Ethics, they shall recuse themselves from
voting in the matter. The conflicted members may
participate in discussions on the conflicted matter as long as
they have disclosed the nature of the conflict to the other
members. If they choose not to disclose the nature of the
conflict to the other members, such conflicted members must
publicly state at the Board meeting or in writing to the
Chairperson they will not be participating in the conflicted
matter. The Secretary shall maintain a record of such
recusals.

(c) Members may seek legal advice on purported
conflicts from the Attorney General or a determination from
Ethics Counsel.

§107. Statutory Authority
The Delaware Health Care Commission is authorized

pursuant to 16 Del.C. § 9925 (a) to promulgate these rulesin
accordance with 29 Del.C. ch. 101.
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DEPARTMENT OF EDUCATION

Statutory Authority: 14 Delaware Code,
Section 122(d) (14 Del.C. 122(d))

EDUCATIONAL IMPACT ANALYSISPURSUANT
TO 14 DEL.C., SECTION 122(d)

STUDENTS- NECESSARY AND LEGAL ABSENCES
A. TYPE OF REGULATORY ACTION REQUESTED
Amendment to Existing Regulation

B. SYNOPSIS OF
REGULATION

SUBJECT MATTER OF

The Secretary seeks the consent of the State Board of
Education to amend the regulation entitled Necessary and
Lega Absences found in Appendix A of the Handbook for
K-12 Education, page 2. The amendment is needed to focus
the language of the regulation on the four main areas where
absences are permitted by the Secretary and the State Board
of Education and to eliminate from regulation those areas
covered in the Del. C. Loca boards of education have the
responsibility under 14 Del. C. to enforce the laws
concerning school attendance and District Superintendents
as the chief school officers may excuse or cause to be
excused any child for necessary and legal absences. This
regulation along with the Del. C. provides school districts
with the parameters they need to establish there local
attendance poalicies.

C. IMPACT CRITERIA

1.  Will the amended regulation help improve student
achievement as measured against state achievement
standards?

The amended regulation addresses absence from
school, not academic achievement.

2. Will the amended regulation help ensure that al
students receive an equitable education?
The amended regulation addresses absence from
school, not equity issues.

3. Will the amended regulation help to ensure that al
students' health and safety are adequately protected?
The amended regulation addresses absences from
school, not health and safety issues.

4. Will the amended regulation help to ensure that all
students' legal rights are respected?

The amended regulation addresses absence from
school and will be the foundation for defining excused
absences which does relate to a student’ s legal rights.

5. Will the amended regulation preserve the necessary
authority and flexibility of decision makers at the local board
and school level?

The amended regulation will preserve the necessary
authority and flexibility of decision makers at the local board
and school level since the specifics of policies on school
attendance continue to be left to the local school districts.

6. Will the amended regulation place unnecessary
reporting or administrative requirements or mandates upon
decision makers at the local board and school levels?

The amended regulation will not place unnecessary
reporting or administrative requirements or mandates upon
decision makers at the local board and school levels.

7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
same entity?

The decision making authority and accountability
for addressing the subject to be regulated will remain in the
same entity.

8. Will the amended regulation be consistent with and
not an impediment to the implementation of other state
educational policies, in particular to state educational
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and social
studies?

The amended regulation is consistent with and not
an impediment to the implementation of other state
educational policies, in particular to state educational
policies addressing achievement in the core academic
subjects of mathematics, science, language arts and social
studies.

9. Is there a less burdensome method for addressing
the purpose of the regulation?
The regulation needs to be amended to remove the
parts that are covered in the Del. C.

10. What is the cost to the state and to the local school
boards for compliance with the regulation?
There is no cost to the state and the local school
boards for compliance with the regulation.
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AS APPEARSIN APPENDIX A OF THE HANDBOOK
FOR K-12 EDUCATION

AS AMENDED

600.5. Students- Necessary and L egal Absence

1.0 In addition to any absence otherwise excused by
law, upon the request of a parent, guardian or other person
legally having control of a student, the following shall be
deemed to be valid reasons for a student’s absence from
school:

1.1 Contagious disease in the home of the student,
subject to regulations of the Division of Public Health; or

1.2 In the case of the death of an immediate family
member of the student, an absence not to exceed one week.
Members of the student’s immediate family shall be defined
as. Father, mother, brother, sister, son, daughter, spouse,
parent-in-law and grandparent; or

1.3 In _the discretion of each district board or its
designee, funerals of other relatives or close friends, not to
exceed three days; or

1.4 Appearances both in and out of court to attend to
legal matters where the student is a plaintiff, defendant,
witness or other party; or

15 Such other absences as deemed reasonably
necessary by the district board or its designee and not
otherwise inconsistent with the provisions of any attendance
law.

EDUCATIONAL IMPACT ANALY SIS PURSUANT
TO 14 DEL. C., SECTION 122(d)

USE OF QUICK RELIEF ASTHMASTIC INHALERSBY
STUDENTSIN SCHOOLS

A. TYPE OF REGULATORY ACTION REQUESTED
Amendment to Existing Regulation

B. SYNOPSIS OF
REGULATION

The Secretary seeks the consent of the State Board of
Education to amend regulation 800.19 Possession, Use or
Distribution of Drugs and Alcohol, found in the 800 section
of the document Regulations of the Department of
Education. The amendment adds a new section, 3.12, which
permits students to have quick relief asthmatic inhalers in
their possession and to use them during school hours. The
purpose of this amendment is to exempt asthmatic inhalers
from the phrase in the regulation that forbids students to be
in possession of a drug or drug like substance. The

SUBJECT MATTER OF
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amendment requires that a prescription for the drug and
parent’s permission for the student to self medicate be on
record in the school nurse's office. It al'so permits the school
nurse to refuse to let the child carry his or her own quick
relief asthmatic inhaler if necessary.

C. IMPACT CRITERIA

1.  Will the amendment to the regulation help improve
student achievement as measured against state achievement
standards?

The amendment to the regulation addresses health
and safety issues, not academic achievement issues.

2. Will the amendment to the regulation help ensure
that all students receive an equitable education?
The amendment to the regulation addresses health
and safety issues, not equity issues.

3. Will the amendment to the regulation help to ensure
that all students health and safety are adequately protected?
The amendment to the regulation enables students
to carry and use quick relief asthmatic inhalersin the schools
in order to have them readily available in case of an asthma
attack during school hours.

4. Will the amendment to the regulation help to ensure
that all students legal rights are respected?
The amendment to the regulation protects the rights
of al involved including the school administration.

5. Will the amendment to the regulation preserve the
necessary authority and flexibility of decision makers at the
local board and school level?

The amendment to the regulation gives the school
nurse final veto power if carrying the quick relief asthmatic
inhaler would not be in the best interest of the child and the
other students.

6. Will the amendment to the regulation place
unnecessary reporting or administrative requirements or
mandates upon decision makers at the local board and school
levels?

The amendment to the regulation will not place
unnecessary reporting or administrative requirements or
mandates upon decision makers at the local board and school
levels.

7.  Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
same entity?

The decision making authority and accountability
for addressing the subject to be regulated will remain in the
same entity.

8. Will the regulation be consistent with and not an
impediment to the implementation of other state educational
policies, in particular to state educational policies addressing
achievement in the core academic subjects of mathematics,
science, language arts and social studies?

The regulation is consistent with and not an
impediment to the implementation of other state educational
policies, in particular to state educational policies addressing
achievement in the core academic subjects of mathematics,
science, language arts and social studies.

9. Is there a less burdensome method for addressing
the purpose of the regulation?
No, the amendment had to be added to the
regulation if the change in procedure was going to occur in
the schools.

10. What is the cost to the state and to the local school
boards of compliance with the regulation?
There is no cost to the state and to the local school
boards for compliance with this regul ation.

PROPOSED CHANGE

800.19. Possession, Use or Distribution of Drugs and
Alcohol July 1998

1.0 The following policy on the possession, use, or
distribution of drugs and acohol shall apply to all public
school districts.

1.1 The possession, use and/or distribution of
alcohol, adrug, adrug-like substance, alook-alike substance
and/or drug paraphernalia are wrong and harmful to students
and are prohibited within the school environment.

1.2 Student lockers are the property of the school
and may be subjected to search at any time with or without
reasonable suspicion.

1.3 Student motor vehicle use to and in the school
environment is a privilege which may be extended by school
districts to students in exchange for their cooperation in the
maintenance of a safe school atmosphere. Reasonable
suspicion of a student's use, possession or distribution of
alcohol, adrug, adrug-like substance, alook-alike substance
or drug paraphernalia, or of a student's possession of an
unauthorized electronic beeper or other communication
device in the school environment, may result in the student
being asked to open an automobile in the school
environment to permit school authorities to look for such
items. Failure to open any part of the motor vehicle on the
reguest of school authorities may result in the police being
caled to conduct a search, and will result in loss of the
privilege to bring the vehicle on campus.

1.4 All acohol, drugs, drug-like substances, look-
alike substances and/or drug paraphernalia found in a
student's possession shall be turned over to the principa or
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designee, and be made available, in the case of a medical
emergency, for identification. All substances shall be sealed
and documented, and, in the case of substances covered by
16 Del. C., ch 47, turned over to police as potential evidence.

2.0 The following definitions shall apply to this policy
and will beused in all district policies.

2.1 "Alcohal" shall mean alcohol or any alcoholic
liquor capable of being consumed by a human being, as
defined in Section 101 of Title 4 of the Delaware Code
including alcohol, spirits, wine and beer.

2.2 "Drug" shall mean any controlled substance or
counterfeit substance as defined in Section 4701 of Title 16
of the Delaware Code including, for example, narcotic drugs
such as heroin or cocaine, amphetamines, anabolic steroids,
and marijuana, and shall include any prescription substance
which has been given to or prescribed for a person other than
the student in whose possession it is found.

2.3 "Drug paraphernalia’ shall mean al
equipment, products and materials as defined in Section
4701 of Title 16 of the Delaware Code including, for
example, roach clips, miniature cocaine spoons and
containers for packaging drugs.

2.4 "Prescription drugs' shall mean any substance
obtained directly from or pursuant to a valid prescription or
order of a practitioner, as defined in 16 Del. C., Sec. 4701
(24), while acting in the course of his or her professional
practice, and which is specifically intended for the student in
whose possession it is found.

2.5 "Drug-like substance" shal mean any
noncontrolled and/or nonprescription substance capable of
producing a change in behavior or altering a state of mind or
feeling, including, for example, some over-the-counter
cough medicines, certain types of glue, caffeine pills.

2.6 "Nonprescription medication" shall mean any
over-the-counter medication; some of these medications may
be a "drug-like substance."

2.7 "Look-alike substance" shall mean any
noncontrolled substance which is packaged so asto appear to
be, or about which a student makes an express or implied
representation that the substance is, a drug or a
noncontrolled substance capable of producing a change in
behavior or altering a state of mind or feeling. See Del. C.,
Sec. 4752A.

2.8 "Possess," "possessing," or "possession” shall
mean that a student has on the student's person, in the
student's belongings, or under the student's reasonable
control by placement of and knowledge of the whereabouts
of, alcohol, a drug, a look-alike substance, a drug-like
substance or drug paraphernalia.

2.9 "Use" shall mean that a student is reasonably
known to have ingested, smoked or otherwise assimilated
alcohol, a drug or a drug-like substance, or is reasonably
found to be under the influence of such a substance.

210  "Digtribute "distributing” or

"distribution” shall mean the transfer or attempted transfer of
acohol, a drug, a look-alike substance, a drug-like
substance, or drug paraphernalia to any other person with or

without the exchange of money or other vauable
consideration.
211 "School environment” shall mean within

or on school property, and/or at school sanctioned or
supervised activities, including, for example, on school
grounds, on school buses, at functions held on school
grounds, at extra-curricular activities held on and off school
grounds, on field trips and at functions held at the school in
the evening.

212  "Expulsion" shall mean exclusion from
school for a period determined by the local district not to
exceed 180 school days. The process for readmission shall
be determined by the local district. (State Board Approved
January 1991, Revised August 1991)

3.0 Each school district shall have a policy on file and
update it periodically. The policy shall include, as a
minimum the following:

3.1 A system of notification of each student and of
his’her parent at the beginning of the school year, and
whenever a student enters or re-enters the school during the
school year, of the state and district policies and regulations.

3.2 A statement that it is anticipated that the state
and district policies shall apply to al students, except that
with respect to handicapped students, the federal law will be
followed, and a determination of whether the violation of the
acohol and drug policy was due to the student's
handicapping condition will be made prior to any discipline
or change or placement in connection with the policy.

3.3 A written policy which sets out procedures for
reporting incidents, how authorities and/or parents are to be
contacted, and how confidentiality isto be maintained.

3.4 A written policy on how evidence isto be kept,
stored and documented, so that the chain of custody is
clearly established prior to giving such evidence over to the
police.

3.5 A written policy on search and seizure.

3.6 A program of intervention and assistance,
which includes:

3.6.1 Having in each school building at
least one person to whom staff can refer students to receive
initial counseling and to obtain information on counseling/
treatment services available to the student, on the student's
rights, if any, to those services, and on the confidentiality
which the student can expect

36.2 A written statement, available to be
given to students or their parents, on what resources are
available in the school environment and in the community
for counseling and for drug and/or a cohol treatment

3.6.3 A system which ensures that all staff
members are aware of resources in and referral procedures
within the school environment, and encourage students to
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seek support and assistance

364 A sysem which encourages or
requires that a student with alcohol or drug problems be
assessed to determine the extent of alcohol or drug
involvement and that the student receive the appropriate
level of counseling or treatment needed

365 A policy of notification of the
conditions under which the district will provide or pay for
alcohol and/or drug counseling/treatment and/or testing, and
the extent to which the cost of such services must be borne
by the student.

3.7 A discipline policy which contains, a a
minimum, the following penalties for infractions of state and
district drug policies.

3.71 Usellmpairment: For a first offense,
if astudent isfound to be only impaired and not in violation
of any other policies, he/she will be suspended for up to 10
days, or placed in an aternative school setting for up to 10
days, depending upon the degree of impairment, the nature
of the substance used, and other aggravating or mitigating
factors. For a second or subsequent offense, a student may
be expelled or placed in an alternative school setting for the
rest of the school year.

3.7.2  Possession of acohol, a drug, a drug-
like substance, and/or a look-alike substance, in an amount
typical for personal use, and/or drug paraphernalia: For a
first offense, the student will be suspended for 5-10 days, or
placed in an alternative school setting for 5-10 days. For a
second or subsequent offense, a student may be expelled for
the rest of the school year.

3.7.3 Possession of a quantity of alcohol, a
drug, a drug-like substance, a look-alike substance and/or
drug paraphernalia in an amount which exceeds an amount
typical for personal use, and/or distribution of the above
named substances or paraphernaia: the student will be
suspended for 10 days, or placed in an aternative school
setting for 10 days. Depending on the nature of the
substance, the quantity of the substance and/or other
aggravating or mitigating factors, the student also may be
expelled.

3.8 A policy in cases involving a drug-like
substance or a look-alike substance for establishing that the
student intended to use, possess or distribute the substance as
adrug.

3.9 A policy which establishes how prescription
and non-prescription drugs shall be handled in the school
environment and when they will be considered unauthorized
and subject to these state and local policies.

310 A policy which sets penalties for the
unauthorized possession of communication devices.

3.11 A policy which sets out the conditions for
return after expulsion for alcohol or drug infractions.

3.12 Notwithstanding any of the foregoing to
the contrary, all policies adopted by public school districts

relating to the possession or use of drugs shall permit a
student’s discretionary use and possession of an asthmatic
quick relief inhaler (“Inhaler”) with individual prescription
label; provided, nevertheless, that the student uses the
inhaler pursuant to prescription or written direction from a
state licensed health care practitioner; a copy of which shall
be provided to the school district; and further provided that
the parent(s) or legal custodian(s) of such student provide the
school district with written authorization for the student to
possess and use the inhaler at such student’s discretion,
together with a form of release satisfactory to the school
district releasing the school district and its employees from
any and al liability resulting or arising from the student’s
discretionary use and possession of the inhaler; and further
provided that the school nurse may impose reasonable
limitations or restrictions upon the student’'s use and
possession of the inhaler based upon the student’s age, level
of maturity, behavior, or other relevant considerations.

4.0 The policy shall include the designation of adistrict
committee composed of teachers, parents, school nurses, and
community leaders. Any revisions in the local school
district policy will be submitted to the Department of
Education for review and approval.

* THE ABOVE REGULATORY CHANGES WILL BE
PRESENTED AT THE MONTHLY MEETING OF THE STATE
BOARD OF EDUCATION, MARCH 18, 1999.

DEPARTMENT OF HEALTH AND
SOCIAL SERVICES

Statutory Authority: 16 Delaware Code,
Section 1143(e) (16 Del.C. 1143(¢e))

MANDATORY PRE-EMPLOYMENT CRIMINAL
HISTORY RECORD CHECKS
AND DRUG TESTING REGULATIONS

As Authorized by Title 16 Del. Code Sections 1141-1142
PUBLIC NOTICE

Delaware Hedth & Social Services (DHSS), in

compliance with Senate Bill 13 passed in the 140" General
Assembly, has prepared draft regulations governing
mandatory pre-employment criminal history record checks
and drug testing for persons seeking to work in nursing
homes or other facilities licensed under Title 16 Del. Code,
Chapter 11. These requirements also apply to persons
referred for placement in such facilities by temporary
agencies.
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The regulations lay out the responsibilities of
employers, applicants, and DHSS. They contain a listing of
the types of crimes, conviction for which disqualifies an
individual from working in nursing homes or other facilities
licensed under Title 16 Del. Code, Chapter 11.

INVITATION FOR PUBLIC COMMENT
Public hearings will be held as follows:

Tuesday, March 23, 1999, 10 am — noon
The Chapel, Herman Holloway Campus
Delaware Health & Social Services
1901 N. DuPont Highway

New Castle, DE

Thursday, March 25, 1999, 1 pm — 3 pm
University of Delaware Kent County Center*
69 Transportation Circle

Dover

[*Traveling on Rt. 13 south, when you come to the split,
follow “Rt. 113 for beaches’ to the left. DelDot's Admin.
Bldg. is a short way up on the right. The UD Kent County
Center isin the same complex as DelDot's Administration
Bldg.]

For clarifications or additional directions to either
location, please call Barbara Baker at 577-4950

Written comments are also invited on these proposed
new regulations and should be sent to the following address:

Linda Barnett

Division of Management Services
Delaware Health & Social Services
Herman Holloway Campus

1901 N. DuPont Highway

New Castle, DE 19720

Such comments must be received by April 1, 1999.

PROPOSED REGULATIONSFOR CRIMINAL HISTORY
RECORD CHECKS AND PRE-EMPLOYMENT DRUG
TESTING FOR PERSONS WORKING IN NURSING
HOMES AND OTHER FACILITIES LICENSED UNDER
16 Del. C. Ch. 11.

LEGAL BASIS

1. The legal base for these regulations is in the
Delaware Code, Title 16, Chapter 11, Sections 1141 and
1142.

PURPOSE

2. Theoverall purpose of these regulationsisto ensure
the safety and well-being of residents of facilities licensed
pursuant to 16 Del. C. Ch. 11. To this end, persons selected
for employment in these facilities, effective March 31, 1999,
will be subject to pre-employment criminal history checks
and pre-employment drug testing. Further, these regulations
apply to any person referred by a temporary agency, as
herein defined, to such facilities for temporary employment
who was hired by such agency on or after March 31, 1999.

DEFINITIONS

3. “Nursing home” means a residential facility that
provides shelter and food to more than one person who,
because of their physical and/or mental condition, require a
level of care and services suitable to their needs to contribute
to their health, comfort, and welfare; and who are not related
within the second degree of consanguinity to the controlling
person or persons of the facility. The facilities covered here
are those licensed pursuant to 16 Del. C. Ch. 11, and include
but are not limited to nursing facilities (commonly referred
to as nursing homes); assisted living facilities; intermediate
care facilities for persons with mental retardation;
neighborhood group homes; family care homes; and rest
residential facilities.

4. “Applicant” means any person seeking employment
in a nursing home; a current employee of such facility who
seeks promotion within the same facility; and/or a person
hired on or after March 31, 1999, by atemporary agency (as
defined below and including, but not limited to, contractors
and home health agencies) who is sent by that agency to
work in anursing home.

5. “Contractor or Temporary Agency” means any
person or organization that provides services to a nursing
home where the work responsibilities are located in the
facility on a regular or intermittent basis and where the
nursing home's need for the service is ongoing (i.e., whether
or not the specific person performs the service regularly or
intermittently, the nursing home will need to ensure that
those services are provided). Thisincludes, but is not limited
to, such services as housekeeping, food service, security,
physicians, beauticians, and therapists. It does not include
companies or vendors working on the physical structures,
systems or grounds of nursing homes on a temporary, as
needed, basis. For the purposes of these regulations,
contractors are included in the definition of temporary
agencies and are therefore subject to the same requirements
astemporary agencies.

6. “Conditional Employment” is the period of time
during which an applicant is working in a nursing home
while his’/her employer has not received the results of (a) the
State criminal history record, (b) the Federal criminal history
record, and (c) the drug test.

7. "Department or DHSS" means Delaware Health &
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Social Services.

8. “Disqualifying convictions or disqualifying crimes’
aretheitems delineated in Section 17 of these regulations.

9. “Employer” is any person, business entity,
management company, temporary agency, or other
organization that hires persons to work in a nursing home or
that places persons for work in a nursing home.

10. “Evidence” means verification from the State
Bureau of Identification or designee that the applicant has
been fingerprinted and that his’her criminal history records
have been requested. In addition, evidence means
documentation that drug testing has been performed.

11. “Fina Employment” is contingent upon the
employer’s receipt of the State Bureau of Identification
criminal  history record containing evidence of no
disqualifying crimes or of any factors which would render
that applicant unsuitable for employment in a nursing home;
a report by the Department that there are no disqualifying
crimes in such person’s Federa criminal record; and the
results of the drug testing.

12. To*hire” means to begin employment of an
applicant after March 31, 1999, or to pay wages for the
services of a person who has not worked for the employer
during the preceding twelve-month period.

13. “lllegal drug” means: marijuana/cannabis; cocaine;
opiates  including  heroin;  phencyclidine  (PCP);
amphetamines; and any other illegal drug subsequently
specified by the Department in the absence of a valid
physician prescription.

14. “Temporary agency oOr contractor” means any
business organization or person that places persons with
another business organization to perform services. As used
in these regulations, a temporary agency includes home
health agencies which make such placements and
contractors.

PERSONS SUBJECT TO THE LAW

15. All applicants hired on or after March 31, 1999, and
all current employees who seek promotion in a nursing home
are subject to the provisions of 16 Del C. 1141 and 1142. In
addition, all persons hired on or after March 31, 1999, by a
temporary agency (as defined herein) and placed on or after
March 31, 1999, at a nursing home are subject to the
provisions of 16 Del C. 1141 and 1142.

FREQUENCY OF CRIMINAL HISTORY RECORD
CHECKS

16. Any applicant who has been the subject of a
qualifying background check in Delaware within the
previous 5 years shall be exempt from 16 Del C. Section
1141, except that the applicant is not exempt from
subsequent employer access to the information contained in
that background check. To qualify, such a check must
include both State and Federal crimina history record

checks and be pursuant to 16 Del C. Section 1141. However,
employers, at their own expense, shall have the right to
require more frequent background checks.

CRITERIA FOR UNSUITABILITY FOR EMPLOYMENT

17. The following types of crimina convictions (or
such crimes, if committed in another jurisdiction, which are
comparable under Delaware law) automatically disqualify a
person from working in a nursing home, if the person was
convicted of the offense within the time parameters
specified:

e Any felony, if convicted within the last five years.

*  Those Class A misdemeanors included in Title 11,
Chapter 5, Subchapter I, Subpart A, of the
Delaware Code, if convicted within the last five
years.

e Any misdemeanor in Delaware involving a
controlled substance, a counterfeit controlled
substance, or a designer drug as specified in
Chapter 47 of Title 16 of the Delaware Code, or
conviction of a crime in any state or loca
jurisdiction, any Federal or military reservation or
the District of Columbia, or any foreign jurisdiction
that would be equivalent to such a misdemeanor in
Delaware, if convicted within the last five years.

« Any felony in Delaware involving a controlled
substance, a counterfeit controlled substance, or a
designer drug as specified in Chapter 47 of Title 16
of the Delaware Code, or conviction of a crime in
any state or local jurisdiction, any Federal or
military reservation or the District of Columbia, or
any foreign jurisdiction that would be equivalent to
such a felony in Delaware, if convicted within the
last ten years.

* Any violent felony, as specified in Title 11 Del C.
Section 4201 (c), if convicted within the last ten
years.

« Conviction of any act causing death (as defined in
Title 11, Chapter 5, Subchapter 11, Subpart B, of the
Delaware Code, with no time limit.

« Conviction of any sexua offense designated as a
felony in Title 11, Chapter 5, Subchapter |1, Subpart
D of the Delaware Code, with no time limit.

18. In regard to other crimina convictions, the

following criteria are to be used in determining whether a
person is suitable for employment in a nursing home:

A. Type of offense(s)

B. Frequency of offense(s)

C. Length of time since the offense(s)
D. Ageat thetime of the offense(s)

E. Severity of the offense(s)

F. Record since the offense(s)

G

. Nature of the offense(s) in relation to the type
of job assignment
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H. Disposition of the offense(s).

SANCTIONS
19. Sanctions against applicants shall be applied and
enforced in the following circumstance(s):

A. Failure by an applicant to disclose relevant
crimina history information on a criminal history record
request form that is subsequently disclosed as a result of the
criminal history record check shall result in acivil penalty of
not less than $1,000 nor more than $5,000 for each violation.

B. Failure of an applicant to comply with pre-
employment drug testing, as required, shall result in a civil
penalty of not less than $1,000 nor more than $5,000 for
each violation.

C. Violations will be reported by the employer to
the Division of Long Term Care Residents Protection.

20. Sanctions against employers shall be applied and
enforced in the following circumstance(s):

A. An employer who hires an applicant
conditionally before receiving verification that the applicant
has been fingerprinted and that the State and Federa
criminal history record checks have been requested shall be
subject to a civil penalty of not less than $1,000 nor more
than $5,000 for each violation.

B. An employer who hires an applicant for final
employment and fails to request and/or fails to obtain a
report of the person’s entire criminal history record from the
State Bureau of Identification shall be subject to a civil
penalty of not less than $1,000 nor more than $5,000 for
each violation.

C. An employer who hires an applicant for final
employment and fails to request and/or fails to obtain a
written report regarding suitability of the applicant based on
his or her Federal criminal history shall be subject to a civil
penalty of not less than $1,000 nor more than $5,000 for
each violation.

D. Employer falure to comply with the pre-
employment drug testing law shall result in acivil penalty of
not less than $1,000 nor more than $5,000 for each violation.

EMPLOY ER RESPONSIBILITIES

21. Criminal history record checks and drug testing are
to be completed on applicants who have been prescreened
and to whom an offer of employment may be made.
Payment for drug testing is the responsibility of the
employer or the applicant.

22. Conditiona employment cannot begin until the
employer has received evidence that the applicant’s State
and Federal criminal history records have been requested,
he/she has been fingerprinted, and he/she has requested the
appropriate drug testing. Under no circumstances shall an
applicant be employed on a conditional basis for more than 2
months if the drug test results have not been received by his/
her employer.

23. An employer whose nursing home includes both
licensed and unlicensed areas must ensure that all persons
who perform services in the licensed areas comply with the
law.

24. The employer shall ensure that every application
for employment at a nursing home specifies that the
applicant is required to provide any and all information
necessary to obtain a report of the person’s entire criminal
history record from the State Bureau of Identification and a
report of the person’s entire Federal criminal history record
pursuant to the Federa Bureau of Investigations
appropriation of Title I of Public Law 92-544. |n addition,
every application for employment shall contain a statement
that must be signed by the applicant in which the applicant
grants full release for the employer to request and obtain any
such records or information contained on a criminal history
record.

25. The employer shall ensure that a criminal history
record request form has been completed and that the
employer copy is maintained in its files.

26. The employer shall also maintain a signed copy of a
verification of providing fingerprints to the Delaware Sate
Police form.

27. When exigent circumstances exist, and an employer
must fill a position in order to maintain the required level of
service, the employer may hire an applicant on a conditional
basis when the employer receives evidence that the applicant
has actually had the appropriate drug testing, as long as the
person has also provided verification of fingerprinting. All
persons hired shall be informed in writing and shall
acknowledge, in writing, that his’her drug test results have
been requested.

28. The employer must ensure that no applicant
remains employed in conditional status for more than two
months without receiving the results of the mandatory drug
testing. If the drug testing results are not received within
two months, the applicant must be terminated from
employment, or in the case of an applicant seeking
promotion, the applicant must be demoted or removed from
employment in the nursing home.

29. The employer must provide to the Department a
copy of each applicant’s mandatory drug test results within
10 business days of their receipt . Along with the results, or
as soon thereafter as the decision is made, the employer shall
notify the Department as to whether the applicant shall
remain employed.

30. When the employer is notified of conviction of one
or more disqualifying crimes in either the State or Federal
criminal history of an applicant, the employer shall terminate
the applicant. A copy of or documentation of the
termination notification shall be sent to the Department and a
copy maintained in the facility’ sfiles.

31. If an employer wishes to have a crimina history
record check conducted on an applicant who has been the
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subject of a qualifying State and Federal background check
within the previous 5 years, the cost for this must be borne
by the employer. Payment must be made directly to the State
Police. The Department will, at no cost, provide the results
of the Federal Bureau of Investigation information, just as it
would for an applicant who had not had such a check
conducted within the previous 5 years.

32. If a person is fingerprinted under the auspices of
these regulations more than once during a five-year period,
the cost of that fingerprinting will not be borne by the State.
The potential employer is required to confirm with DHSS
that the applicant has been previously fingerprinted. If
billed, the Department will return such invoices to the State
Police so that they can obtain payment from the employer
specified on the criminal history record request form. Such
employer may obtain payment from the applicant.

33. The employer will notify the Department if an
applicant is separated from employment for any reason prior
to completion of the criminal history check process.

34. The employer will have the responsibility for using
the results of the criminal history record check and the drug
testing as factors in making the determination of suitability
for final employment, unless the State and/or Federal
criminal history record check identifies the presence of a
conviction of one or more disqualifying crimes, in which
case the applicant is automatically disgualified for final
employment and must be terminated.

35. The employer will notify the applicant of the
findings.

36. The employer will notify the Department of the
names of all persons who were offered and accepted
conditional and final employment.

37. It is recommended that employers require that al
new employees after March 31, 1999, notify them of any
subsequent convictions.  Subsequent convictions may
impact the suitability of employment of the employee, as
determined by the employer.

RESPONSIBILITIES OF TEMPORARY AGENCIES

38. As employers, temporary agencies are responsible
for all items delineated above under the section titled
“EMPLOY ER RESPONSIBILITIES" (sections 21-37).

39. In addition, temporary agencies are responsible for
the cost of criminal history record checks.

40. Also, temporary agencies are required to inform
nursing homes of any criminal background identified in the
criminal history information provided by the State Bureau of
Identification and the Federal report, as summarized by the
Department, regarding any person placed or referred for
work at such facility. The temporary agency must have each
applicant sign a full release giving the agency permission to
provide any such criminal history information received
about him/her to any nursing home where the person is
placed to work.

41. Temporary agencies are required to inform nursing
homes of the mandatory drug test results of persons placed
or referred for work in such facilities. Applicants shall sign
a full release giving the agency permission to provide any
such information to any nursing home where they are placed
to work.

APPLICANTS RESPONSIBILITIES

42. Applicants are responsible for completing all
information accurately and completely on a criminal history
record regquest form; a verification of providing fingerprints
to the Delaware State Police form; and any form provided by
the employer for use in obtaining mandatory pre-
employment drug testing. Any applicant who refuses to
complete any one or more of these forms is deemed to have
voluntarily withdrawn his/her application.

43. The applicant is responsible for having his/her
fingerprints taken and returning a verification of providing
fingerprints to the Delaware Sate Police form to the
employer.

44. The applicant is responsible for informing any
potential employer if he/she has already been fingerprinted
under the jurisdiction of these regulations. The potential
employer is required to confirm with DHSS that the
applicant has been previously fingerprinted. The cost for
additional fingerprinting, done above and beyond the one
fingerprinting per five-year period required by these
regulations, shall not be borne by the State.

45. The applicant is responsible for completing the
required drug testing and providing verification to the
employer.

THE DEPARTMENT’ SRESPONSIBILITIES

46. The Department is responsible for promulgating
these regulations and revising them, as the need may arise.

47. Since an applicant’s Federal crimina record may
not be provided to a privately-owned entity or to the
applicant, the Department will issue a report to the employer
based upon the information received.

48. Once the Department has received all necessary
documentation , it shall perform areview, guided by criteria
and timelines developed by the Department, and issue a
written summary of findings to the employer. If conviction
of a disgualifying crime is included on the State or Federal
criminal history report, the Department will immediately
notify the employer, prohibiting either the hire or continued
conditional employment of the applicant.

CONFIDENTIALITY

Title 11, subsection 8513 (c) (1) of the Delaware Code
permits the State Bureau of Identification to "furnish
information pertaining to the identification and conviction
data of any person...of whom the Bureau has record...to
...[[]ndividuals and agencies for the purpose of employment
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of the person whose record is sought, provided...[t]he use of
the conviction data shall be limited to the purpose for which
it was given..."

49. The Depatment shall store written and
electronically-recorded criminal history record information
in a secure manner, to provide for the confidentiality of
records and to protect against any possible threats to their
security and integrity.

50. The Department shall limit the use of the criminal
history record information to its purpose of determining
suitability for employment.

51. The Department shall not release to employers, as
defined in these regulations, copies of actual written reports
of criminal history records prepared by the Federal Bureau
of Investigation.

52. The following procedure shall be established to
permit the review of criminal history record files by the
applicant:

A. An applicant shall submit a request in writing
to the Department for the on-site review of his’her criminal
history record file.

B. An appointment shall be made for the applicant
to review the record at the Department. Photo identification
will be required at the time of the review.

C. Therecord shall be reviewed in the presence of
a Department employee.

D. Written documentation of the date and time of
the review and the name of those present shall be filed in the
criminal history record file for the applicant.

E. The Department shall not remove criminal
history records (written and electronic) from the secure files
for any purpose other than to permit review by the named
applicant.

53. Criminal history record information shall not be
disseminated to any persons other than the applicant, his/her
employer or subsequent employer(s), nursing homes to
which a person is placed by a temporary agency, or the
Department (11 Del. C. Section 513(d)).

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 107 (31 Del.C. 107)

PUBLIC NOTICE
Medicaid / Medical Assistance Program

In compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Social
Services (DHSS) / Division of Social Services / Medicaid

Program is amending its durable medical egquipment and
general policy provider manual(s).

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to the Director, Medical Assistance Programs,
Division of Social Services, P.O. Box 906, New Castle, DE
19720 by March 31, 1999.

REVISION:
Durable Medical Equipment Manual

External Ambulatory Infusion Pump, Insulin

The purchase of an external ambulatory infusion pump,
insulin, may be covered by the DMAP only in situations
where there is medical documentation that the pump use is
reasonable and medically necessary for the individual
patient. A detailed letter of medical necessity from an
endocrinologist is required and must address the following:

»  Duration and success of MDI (multi dose injection)
therapy; inability to safely achieve adequate
glycemic control;

e Pertinent laboratory testing, including Glycated
Hemoglobin results;

*  Number of diabetic related incidences (in the past
year) that required hospitalization and/or assistance
of another person;

* Description of any existing diabetic complications
(Retinopathy, Nephropathy, Neuropathy);

* Recipient’s level of understanding, motivation, and

involvement in disease treatment plan; willingness

to adhere to a proper diet and exercise regiment;
ability to self monitor blood glucose levels;

Ability to operate device with a brief description of

training; and

* Medical treatment plan that includes use of device
and planned follow-up.

When requesting prior authorization for the purchase of
an external ambulatory infusion pump, insulin, the durable

medical equipment provider isrequired to submit aMedicaid

Certificate of Medical Necessity. If approved, the following

supplies may be billed separately using the appropriate codes

listed in Appendix A:

* Syringe with needle for external insulin pump,
sterile, 3cc;

» Infusion set for external insulin pump, needle type;
and

* Infusion set for external insulin pump, non-needle

cannulatype.
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Replacement parts, such as batteries, piston rods, and
adapters may also be billed separately using the appropriate
code in Appendix A. Any additional medically necessary
supplies, related to the use of the external ambulatory
infusion pump, insulin, must be prior authorized. A letter
detailing the medical necessity of the additional supplies
must be submitted to the Medical Review Team.

General Policy Manual

Please Note: The Childhood Vaccination Schedule that
currently appears in the general policy is being moved
from the policy section into an Appendix within the
manual. The schedule is not shown as part of the
revisions since the layout would be difficult to place in
the Register.

Immunization Vaccines for Children Program
For Children Ages 0 Through 18 Y ears

The state of Delaware participates in the Vaccines for
Children (VFC) Program which supplies free vaccines to
providers for VFC eligible children under age 19. Children
eligible to receive VFC-provided vaccines include the
following: 1) children who receive Medicaid; 2) uninsured
children; and 3) children who are American Indian or
Alaskan Native. In addition, children who have health
insurance that does not cover vaccines can receive VFC-
provided vaccines at federally qualified health centers and
rural health clinics. The VFC program is operationally
administered by the Division of Public Health. Providers
must enroll in the VFC Program to receive free vaccines and
to receive an administration fee. For further information and
enrollment materials please call DPH at 1-800-282-8672.

Medicaid does not pay providers for the cost of vaccines
available through the VFC Program, but will pay an
administration fee for each immunization given to a
Medicaid eligible child not enrolled in the Diamond State
Health Plan, the State’s Medicaid managed care program .
Under the DSHP, the participating Managed Care
Organizations (MCOs) are responsible for al primary care
services including immunizations. The administration fees
for DSHP enrolled children are accounted for in the
capitated rate paid to the MCOs, therefore the Medicaid
Program does not pay providers for immunizations
administered to DSHP enrolled children. MCOs determine
their own policies on reimbursement of administration fees.

Providers will be paid the administration fee for
children who have not yet been enrolled in a MCO and for
those Medicaid eligible children who are indligible for
participation in the DSHP. The State of Delaware will also
pay VFC-enrolled providers the administration fee for
immunizations given to non-Medicaid VFC eligible

children. Enrolled providers must submit an Immunization
Registry (IR) form to the Division of Public Health where
the immunization data is recorded and passed electronically
to EDS for adjudication and payment.

The felewing immunization vaccines CPF—eodes
represent—the—vaceines—eurrently covered under the VFC
Program are identified in the Childhood Immunization
Schedule found in Appendix L. VFC participating providers
will receive an administration fee (as specified above) for
these vaccines when administered according to the schedule
recommended by the Advisory Committee on Immunization
Practices (ACIP).

Generally, only combined antigen vaccines will be
provided through the VFC Program. Single antigen vaccines
will be available and related administration fees

reimbursable only when a normally appropriate combined

antlgen is contraindicated. %Laﬁeel-l-a—vaeeme—(epir—eed&e

For Adults Ages 19 Y ears and Older

Providers may continue to be reimbursed for the actual
cost of medically necessary vaccines provided to adults age
19 or older. NOTE: Vaccines required for travel outside the

United Stat% are not covered Jihe—feuewmg—vaeeme—epl

Claims for adult immunizations should be sent directly
to EDSfor processing and payment. They should not be sent
to the Division of Public Health's Immunization Registry.
Administration fees will not be reimbursed separately for
adult immunizations. The administration fee will continue
to be considered part of the office visit fee paid in addition to
the payment made for the vaccine.

Non-Covered Services

Some services are NEVER covered by the DMAP
except if covered by Medicare or are in a managed care
organization’s benefit package. These services include, but
are not limited to:

e Serviceswhich are not medically justified.
* Vaccines required for travel outside the United
States;
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Cosmetic surgical procedures and treatment. The
DMAP does not reimburse any provider for any
services related to cosmetic treatment/procedures or
plastic surgery services. Cosmetic services are
defined as beautification or aesthetic procedures,
surgery, drugs, etc. designed to improve the
appearance of an individua’s physica
characteristic which is within the broad range of
normal, by surgical alteration or other means.
Procedures (other than those transplants covered by
transplant criteria) designated as experimental by
the Medicare program.

Services denied by Medicare as not medically
necessary.

Drugs dispensed by the practitioner.

Autopsies.

Routine dental services for persons twenty-one (21)
years of age and over. All routine and non-routine
dental services are restricted to recipients under
twenty-one (21) years of age and must be rendered
or authorized by the Division of Public Health or a
local dental clinic which is contracted to provider
EPSDT dental services to DMAP recipients. No
dental procedures for recipients over twenty-one
(21) years of age are covered in any setting. Dental
services include any services related to the dental
treatment such as drugs, anesthetics, use of
operating/recovery room, etc.

Routine eye care and/or corrective lenses (except
aphakic or bandage lenses necessary after cataract
surgery) for persons twenty-one (21) years of age
and over.

Hearing aids for persons twenty-one (21) years of
age and over.

Social services.

Pharmaceuticals not covered include: DESI drugs,
drugs used for cosmetic purposes, drugs for obesity,
fertility drugs, drugs used in the treatment of sexual
dysfunction, investigational drugs and compound
prescriptions.

Infertility related services. The DMAP does not
cover any services related solely to the treatment of
infertility. Examples of these non-covered services
include drug therapy, surgical procedures,
laboratory testing, radiology services, hospital
services and physician services.

Podiatric services. The DMAP will pay for routine
foot care ONLY for recipients who are diagnosed as
having diabetes or circulatory/vascular disorders.
Inpatient care in Ingtitutions for Mental Diseases
(IMDs) for individuals age 21 through 64 (no
exceptions for Medicare deductible/co-insurance).
Chiropractic services.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 512(1) (31 Del.C. 512(1))

PUBLIC NOTICE

Delaware Health and Social Services is proposing
changes to regulations contained in the Division of Social
Services Manual Section 9018, 9060, and 9068. These
changes are initiated pursuant to 29 Delaware Code Section
10114 and its authority as prescribed by 31 Delaware Code
Section 512. Written material s and suggestions by interested
persons for related to this proposal must be forwarded by
March 31, 1999, to the Director, Division of Social Services,
P. O. Box 906, New Castle, DE 19720.

COMMENT PERIOD

Any person who wishes to make petitions for
reconsideration or revision thereof, such petitions must be
forwarded by March 31, 1999 to the Director, Division of
Social Services, P. O. Box 906, New Castle, DE 19720.

SUMMARY OF REGULATIONS:

« Extends eligibility criteria for able-bodied adults
without dependents to include participation in
workfare;

* Expands the definition of legally obligated child
support payments used as a food stamp deduction;
and

e Changes the certification periods guidelines for
certain households which was mandated by Food
and Nutrition Services to help improve the food
stamp error rate.

NATURE OF PROPOSED REVISIONS:
Proposed Policy:

9018.2 Work Requirements for Able-Bodied Adults
Without Dependents Effective November 22, 1996

Individuals are ineligible to continue to receive food
stamps if, during the preceding 36-month period they
received food stamps at least three (3) months (consecutive
or otherwise) while they did not either:

e work a least 20 hours per week (averaged
monthly); eF

e participate in awork program at least 20 hours per
week (averaged monthly);

e participates in _and complies in _a work
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supplementation program; or
*  particpatesin aworkfare program.

Work is defined as paid or non-paid employment,
including volunteer work.
Qualifying work programs include programs under:

e Job Training and Partnership Act (JTPA);

e Trade Adjustment Assistance Act; or

e Employment and Training (except for job search or
job search training programs).

Exemptions
Individuals are exempt from this work requirement if
theindividual is:

» under 18 or over 50 years of age; (The month after
an individua turns 18 will be the first month the
individual must start meeting the work
requirements. The month an individual turns 50
years of age will start the exemption.)

* medically certified as physically or mentally unfit
for employment, which requires amedical form;

e a paent or other household member with
responsibility for adependent child under the age of
18. (The exemption for non-parents will require a
statement about the responsibility).

»  pregnant (any trimester);

» or otherwise exempt from work requirement under
DSSM 9018.3.

Regaining eligibility

Individuals denied €ligibility under this work
requirement, or who would have been denied under this
work regquirement if they had reapplied, can regain eligibility
if during a 30-day period the individual:

» works (paid or non-paid) for 80 hours or more;

* participates in and complies with a work program,
as described above, for 80 hours or more; er

e paticipates in and complies in a work
supplementation program; or

¢ particpatesin aworkfare program.

Individuals who regain eligibility based on the
requirements above will remain eligible as long as they meet
the above requirements.

Individuals who lose their employment or cease
participation in work or work supplementation programs
may continue to receive food stamps for up to three (3)
consecutive months beginning from the date DSS is notified
that work has ended.

The only remaining cure during the 36-month period is
for the individual to:

e comply with the work requirements of this section;

or

e to become exempt under other provisions of the

reguirement.
9060 INCOME DEDUCTIONS
E. Child support payments deduction - Legally obligated
child support payments made to or for, children who live
outside of the household. Only child support payments that
are legally obligated can be alowed as a deduction. This
alsoincludes:

a) Amounts paid out of the household's current
income to make up for months in which the household did
not meet its obligation, except for amount paid through tax
intercept, and

b) The value of legally binding child support that is
provided in-kind, such as payment of rent directly to the
landlord,

Payments provided for health care,

Payments for education,

Payments for recreation,

Payments for clothing,

ments to meet other specific needs of a child or
d

mentsto cover attorney’sfee, interest, and court

gegle

38

children

g

cost

[}

The following are examples of how to treat child
support payments:

1. Mr. Aiscourt ordered to pay Mrs. A $100 a week
in child support. He also pays $30 a month child support for
arrears to make up the months he was not ableto pay. Mr. A
is eligible for a $430 child support deduction from his
current income.

2. Mr. Ciscourt ordered to pay Mrs. C $800 a month
in child support. He pays $500 a month directly to the
landlord for Mrs. C's rent and $100 directly to the utility
company for Mrs. C's electric. Mrs. C receives the $200
balance in cash. Mr. C is dligible for a $800 child support
deduction from his current income.

Alimony payments are not included in the child support
deduction.

9068  Certification Periods
[273.10(f)]

Certification periods means the period of time within
which a household shall be eligible to receive benefits. At
the expiration of each certification period, entitlement to
food stamp benefits ends. Further eligibility will be
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established only upon a recertification based upon a newly
completed application, an interview and verification. Under
no circumstances will benefits be continued beyond the end
of a certification period without a new determination of
eligibility.

The certification periods for al households shall not
exceed 12 months.

12-month certification periods are assigned to
househol ds when:

e Households consist entiredly of eldely or
unemployable persons with stable income like
Social Security, SSI, pension and/or disability
benefits; and

»  Households receive their primary source of income
from self-employment or regular farm employment
with the same employer.

7-month certification periods are gned to households
when:

¢ Households receiving ABC/GA and FS so that the
food stamp recertification period expires the month
dfter the cash assistance redetermination date.

6-month certification periods are assigned to households
when:

» Households have stable income such as, but not
limited to, pensions, social security, SSI, in-state
unemployment compensation, workman's
compensation, child support paid through DCSE,
and on-going ABC/GA households, and there is
little likelihood of major changes in income,
deductions and household composition;

 Households consist of ABAWD individuals
because the system will close the case after three
months of not meeting the work rules;

* Households claiming a child support deduction
have arecord of regular child support payments and
or__child support arrearage payments to
nonhousehold members. and;

+«  Households-have been-closed-due to-the New-Hire

I I . i that o
WG'Fkl'H'g- 0

3-month certification periods are assigned to households
when:

Households have unstable circumstances, such as

households receiving child support payments
directly from the absent parent, households

receiving out-of-state unemployment
compensation, households with an unemployed
adult who was employed with12 months prior to the
date of application, households with zero (0)
income, households with expenses that exceed
income, and all households with earned income;

* Households claiming a child support deduction
have arecord of irregular child support payments or
child support arrearage payments to nonhousehold
members;

* Homeless households receive their benefits at a P.
0. Box;

* Householdsreceive their benefits at the local office;

*  Households have been closed due to the New Hire
Match and they come in verifying they are no

longer working:and.
+»  Households-have unstable circumstances:

DEPARTMENT OF INSURANCE

Statutory Authority: 18 Delaware Code,
Section 314, 2503 (18 Del.C. 314, 2503)

Notice of Public Hearing

Insurance Commissioner Donna Lee Williams hereby gives
notice that a public hearing will be held on Tuesday, March

23, 1999 at 10:00 am. in the 2"d Floor Conference Room of
the Delaware Insurance Department at 841 Silver Lake
Boulevard, Dover, DE 19904.

The purpose of the Hearing is to solicit comments from the
insurance industry and the general public on the proposed
revisions to Insurance Department Regulation 41, Medicare
Supplement Insurance Minimum Standards.

The Hearing will be conducted in accordance with the
Delaware Administrative Procedures Act, 29 Del.C. Chapter
101. Comments are being solicited from any interested party.
Comments may be in writing or may be presented orally at
the hearing. Written comments must be received by the
Department of Insurance no later than Friday, March 19,
1999 and should be addressed to Fred A. Townsend , IlI,
Deputy Insurance Commissioner, 841 Silver Lake
Boulevard, Dover, DE 19904. Those wishing to testify or
those intending to provide oral testimony must notify Fred
A. Townsend, Il at 302.739.4251 ext. 157 or 800-.282.8611
no later than Friday, March 19, 1999.

Dated: February 18, 1999

Regulation 41
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Medicare Supplement Insurance Minimum Standards

January 1, 1992

Amended Effective April 9, 1992
Amended Effective April 1, 1996
Amended Effective November 20, 1998
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Section 1.Purpose

The purpose of this regulation is to provide for the
reasonable standardization of coverage and simplification of
terms and benefits of Medicare supplement policies or
contracts; to facilitate public understanding and comparison

of such policies; to eliminate provisions contained in such
policies which may be misleading or confusing in
connection with the purchase of such policies or with the
settlement of claims; and to provide for full disclosures in
the sale of accident and sickness insurance coverages to
persons eligible for Medicare.

Section 2.Authority

This regulation is issued pursuant to the authority vested in
the Commissioner under Title 18, Delaware Code, Sections
314 and 3403.

Section 3.Applicability and Scope
A. Except as otherwise specificaly provided in
Sections 7, 12, 13, 16 and 21, this regulation shall apply to:
(1) All Medicare supplement policies delivered or
issued for delivery in this State on or after the effective date
of this regulation, and
(2) All certificates issued under group Medicare
supplement policies which certificates have been delivered
or issued for delivery in this State.

B. This regulation shall not apply to a policy or
contract of one or more employers or labor organizations, or
of the trustees of a fund established by one or more
employers or labor organizations, or combination thereof,
for employees or former employees, or a combination
thereof, or for members or former members, or a
combination thereof, of the labor organizations.

Section 4.Definitions

For purposes of this regulation:

A. "Applicant" means:

(1) In the case of an individua Medicare
supplement policy, the person who seeks to contract for
insurance benefits, and

(2) In the case of a group Medicare supplement
policy, the proposed certificateholder.

B. “Bankruptcy” means when a Medicare+Choice
organization that is not an issuer has filed, or has had filed
against it, a petition for declaration of bankruptcy and has
ceased doing business in the state.

CB. "Certificate” means any certificate delivered or
issued for delivery in this state under a group Medicare
supplement policy.

DeE."Certificate Form" means the form on which the
certificate is delivered or issued for delivery by the issuer.

E. Continuous period of creditable coverage” means
the period during which an individual was covered by
creditable coverage, if during the period of the coverage the
individual had no breaks in coverage greater than sixty-three

(63) days.
E. (1) “Creditable coverage” means, with respect to

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 9, MONDAY, MARCH 1, 1999




PROPOSED REGULATIONS

1451

an individual, coverage of the individual provided under any

following if it is offered as a separate policy, certificate of

of the following:

(@) A group health plan;

(b) Health insurance coverage;

(c) Part A or Part B of Title XVIII of the Social
Security Act (Medicare);

(d) Title XIX of the Social Security Act
(Medicaid), other than coverage consisting solely of benefits
under section 1928;

(e) Chapter 55 of Title 10 United States Code

(CHAMPUS)
(f) A medical care program of the Indian Health

contract of insurance:
(@ Medicare supplemental health insurance as
defined under Section 1882(g)(1) of the Social Security Act;
(b) Coverage supplemental to the coverage
provided under Chapter 55 of Title 10, United States Code;
and

(c) Similar supplemental coverage provided to
coverage under a group health plan.
G. “Employee welfare benefit plan” means a plan,
fund or program of employee benefits as defined in 29
U.S.C. Section 1002 (Employee Retirement Income Security

Service or of atribal organization;
(g) A State health benefits risk poal;
(h) A health plan offered under Chapter 89 of Title

Act).

H. “Insolvency” means when an issuer, licensed to
transact the business of insurance in this state, has had afina

5 United States Code (Federal Employees Health Benefits

order of liguidation entered against it with a finding of

Program);
(i) A public health plan as defined in federa

insolvency by a court of competent jurisdiction in the
issuer’'s state of domicile.

regulation; and
(1) A health benefit plan under Section 5(¢) of the

Peace Corps Act (22 United States Code 2504(€)).

(2) “Creditable coverage” shall not include one or
more, or any combination of, the following:

(8) Coverage only for accident or disability
income insurance, or any combination thereof;

(b) Coverage issued as a supplement to liability
insurance;

(c) Liability insurance, including general liability

Bl. "Issuer" includes insurance companies, fraternal
benefit societies, health care service plans, headth
maintenance organizations, and any other entity delivering
or issuing for delivery in this state Medicare supplement
policies or certificates.

EJ. "Medicare" means the "Health Insurance for the
Aged Act," Title XVI1II of the Socia Security Amendments
of 1965, as then constituted or later amended.

K. “Medicaret+Choice plan” means a plan of coverage
for health benefits under Medicare Part C asdefined in [refer

insurance and automobile liability insurance;
(d) Workers compensation or similar insurance;
(e) Automobile medical payment insurance;
(f) Credit-only insurance;
(9) Coverage for on-site medical clinics; and
(h) Other similar insurance coverage, specified in

to definition of Medicaret+Choice plan in Section 1859 found
in Title IV, Subtitle A, Chapter 1 of P.L. 105-33], and
includes:

(1) Coordinated care plans which provide health
care services, including but not limited to hedth
maintenance organization plans (with or without a point-of-

federal regulations, under which benefits for medical care

service option), plans offered by provider-sponsored

are secondary or incidental to other insurance benefits.
(3) “Creditable coverage” shall not include the
following benefits if they are provided under a separate

organizations, and preferred provider organization plans;
(2) Medical savings account plans coupled with a
contribution into a MedicaretChoice medical savings

policy, certificate, or contract of insurance or are otherwise

account; and

not an integral part of the plan:

(8) Limited scope dental or vision benefits;

(b) Benefitsfor long-term care, nursing home care,
home heath care, community-based care, or any
combination thereof; and

(¢) Such other similar, limited benefits as are
specified in federal regulations.

(4) “Creditable coverage” shall not include the
following benefits if offered as independent, noncoordinated
benefits:

(@) Coverage only for a specified disease or
illness; and

(b) Hospital indemnity or other fixed indemnity
insurance.

(5) “Creditable coverage’

shal not include the

(3) Medicaret+Choice private fee-for-service plans.
FL. "Medicare Supplement Policy” means a group or
individual policy of accident and sickness insurance or a
subscriber contract other than a policy issued pursuant to a
contract of hospital and medical service associations or
health maintenance organizations, under Section 1876 or
Section 1833 of the Federal Social Security Act (42 U.S.C.
Section 1395 et seg.) or an issued policy under a
demonstration project specified in 42 U.S.C. § 1395s3(g)(1),
which is advertised, marketed or designed primarily as a
supplement to reimbursements under Medicare for the
hospital, medical or surgical expenses of persons eligible for
Medicare.
GM."Policy Form" means the form on which the policy
isdelivered or issued for delivery by the issuer.
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N. “Secretary” means the Secretary of the United
States Department of Health and Human Services.

Section 5.Policy Definitions and Terms

No policy or certificate may be advertised, solicited or
issued for delivery in this state as a Medicare supplement
policy or certificate unless such policy or certificate contains
definitions or terms which confirm to the requirements of
this section.

A. "Accident,” "Accidental Injury,” or "Accidental
Means' shall be defined to employ "result" language and
shall not include words which establish an accidental means
test or use words such as "external, violent, visible wounds'
or similar words of description or characterization.

(1) Thedefinition shall not be more restrictive than
the following: "Injury or injuries for which benefits are
provided means accidental bodily injury sustained by the
insured person which is the direct result of an accident,
independent of disease or bodily infirmity or any other
cause, and occurs while insurance coverage isin force."

(2) The definition may provide that injuries shall
not include injuries for which benefits are provided or
available under any workers compensation, employer's
liability or similar law, or motor vehicle no-fault plan, unless
prohibited by law.

B. "Benefit Period" or "Medicare Benefit Period" shall
not be defined more restrictively than as defined in the
Medicare program.

C. "Convaescent Nursing Home," "Extended Are
Facility," or "Skilled Nursing Facility" shall not be defined
more restrictively than as defined in the Medicare program.

D. "Hedth Care Expenses' means expenses of health
maintenance organizations associated with the delivery of
health care services, which expenses are analogous to
incurred losses of insurers.

Expenses shall not include:
(1) Home office and overhead costs,
(2) Advertising costs;
(3) Commissions and other acquisition costs;
(4) Taxes,
(5) Capital costs;
(6) Administrative costs; and
(7) Claims processing costs.

E. "Hospita" may be defined in relation to its status,
facilities and available services or to reflect its accreditation
by the Joint Commission on Accreditation of Hospitals, but
not more restrictively than as defined in the Medicare
program.

F. "Medicare" shall be defined in the policy and
certificate. Medicare may be substantially defined as "The
Health Insurance for the Aged Act, Title XVIII of the Social
Security Amendments of 1965 as Then Constituted or Later

Amended,” or "Title I, Part | of Public Law 89-97, as
Enacted by the Eighty-Ninth Congress of the United States
of Americaand popularly known as the Health Insurance for
the Aged Act, as then constituted and any later amendments
or substitutes thereof," or words of similar import.

G. "Medicare Eligible Expenses' shall mean expenses
of the kinds covered by Medicare, to the extent recognized
as reasonable and medically necessary by Medicare.

H. "Physician" shall not be defined more restrictively
than as defined in the Medicare program.

I. "Sickness' shall not be defined to be more
restrictive than the following:

"Sickness means illness or disease of an insured person
which first manifests itself after the effective date of
insurance and while the insurance isin force."

The definition may be further modified to exclude
sicknesses or diseases for which benefits are provided under
any workers compensation, occupational disease,
employer'sliability or similar law.

Section 6.Policy Provisions

A. Except for permitted preexisting condition clauses
as described in Section 7A(1) and Section 8A(1) of this
Regulation, no policy or certificate may be advertised,
solicited or issued for delivery in this state as a Medicare
supplement policy if the policy or certificate contains
limitations or exclusions on coverage that are more
restrictive than those of Medicare.

B. No Medicare supplement policy or certificate may
use waivers to exclude, limit or reduce coverage or benefits
for specifically named or described preexisting diseases or
physical conditions.

C. No Medicare supplement policy or certificate in
force in the State shall contain benefits which duplicate
benefits provided by Medicare.

Section 7.Minimum Benefit Standards for Policies or
Certificates I ssued for Delivery Prior to January 1, 1992

No policy or certificate may be advertised, solicited or
issued for delivery in this State as a Medicare supplement
policy or certificate unless it meets or exceeds the following
minimum standards. These are minimum standards and do
not preclude the inclusion of other provisions or benefits
which are not inconsistent with these standards.
A. General Standards.

The following standards apply to Medicare supplement
policies and certificates and are in addition to all other
reguirements of this regulation.

(1) A Medicare supplement policy or certificate
shall not exclude or limit benefits for losses incurred more
than six (6) months from the effective date of coverage
because it involved a preexisting condition. The policy or
certificate shall not define a preexisting condition more
restrictively than a condition for which medical advice was
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given or treatment was recommended by or received from a
physician within six (6) months before the effective date of
coverage.

(2) A Medicare supplement policy or certificate
shall not indemnify against losses resulting from sickness on
adifferent basis than losses resulting from accidents.

(3) A Medicare supplement policy or certificate
shall provide that benefits designed to cover cost sharing
amounts under Medicare will be changed automatically to
coincide with any changes in the applicable Medicare
deductible amount and co-payment percentage factors.
Premiums may be modified to correspond with such
changes.

(4 A "noncancellable," "guaranteed renewable,”
or "noncancellable and guaranteed renewable" Medicare
supplement policy shall not:

(8 Provide for termination of coverage of a
spouse solely because of the occurrence of an event specified
for termination of coverage of the insured, other than the
nonpayment of premium; or

(b) Be cancelled or nonrenewed by the insurer
solely on the grounds of deterioration of health.

(5) (a) Except asauthorized by the Commissioner
of this state, an issuer shall neither cancel nor nonrenew a
Medicare supplement policy or certificate for any reason
other than nonpayment of premium or materia
misrepresentation.

(b) If agroup Medicare supplement insurance
policy is terminated by the group policyholder and not
replaced as provided in Paragraph (5)(d), the issuer shall
offer certificateholders an individual Medicare supplement
policy. Theissuer shall offer the certificateholder at least the
following choices:

(1) An individual Medicare supplement
policy currently offered by the issuer having comparable
benefits to those contained in the terminated group Medicare
supplement policy; and

(2) An individual Medicare supplement
policy which provides only such benefits as are required to
meet the minimum standards as defined in Section 8B of this
regulation.

(c) If membership in a group is terminated,
theissuer shall:

(1) Offer the certificateholder the
conversion opportunities as are described in Subparagraph
(b); or

(2) At the option of the group
policyholder, offer the certificateholder continuation of
coverage under the group policy.

(d) If agroup Medicare supplement policy is
replaced by another group Medicare supplement policy
purchased by the same policyholder, the issuer of the
replacement policy shall offer coverage to all persons
covered under the old group policy on its date of

termination. Coverage under the new group policy shall not
result in any exclusion for preexisting conditions that would
have been covered under the group policy being replaced.

(6) Termination of a Medicare supplement policy
or certificate shall be without prejudice to any continuous
loss which commenced while the policy wasin force, but the
extension of benefits beyond the period during which the
policy was in force may be predicated upon the continuous
total disability of the insured, limited to the duration of the
policy benefit period, if any, or to payment of the maximum
benefits.

B. Minimum Benefit Standards.

(1) Coverage of Part A Medicare eligible expenses
for hospitalization to the extent not covered by Medicare
from the 61st day through the 90th day in any Medicare
benefit period;

(2) Coveragefor either al or none of the Medicare
Part A inpatient hospital deductible amount;

(3) Coverage of Part A Medicare eligible expenses
incurred as daily hospital charges during use of Medicare's
lifetime hospital inpatient reserve days,

(4) Upon exhaustion of al Medicare hospital
inpatient coverage including the lifetime reserve days,
coverage of ninety percent (90%) of all Medicare Part A
eligible expenses for hospitalization not covered by
Medicare subject to a lifetime maximum benefit of an
additional 365 days;

(5) Coverage under Medicare Part A for the
reasonable cost of the first three (3) pints of blood (or
equivalent quantities of packed red blood cells, as defined
under federal regulations) unless replaced in accordance
with federal regulations or already paid for under Part B;

(6) Coverage for the coinsurance amount of
Medicare eligible expenses under Part B regardiess of
hospital confinement, subject to a maximum calendar year
out-of-pocket amount equal to the Medicare Part B
deductible [$100];

(7) Effective January 1, 1990, coverage under
Medicare Part B for the reasonable cost of the first three (3)
pints of blood (or equivalent quantities of packed red blood
cells, as defined under federal regulations), unless replaced
in accordance with federal regulations or already paid for
under Part A, subject to the Medicare deductible amount.

(8) Cancer Screening every other year for both
men and women as recommended by the U.S. Department of
Health and Human Services, Office of Disease Prevention
and Health Promotion, except that nothing in this Section
shall contravene Section 7.A of this regulation.

(9) Annual influenzaimmunizations.

Section 8.Benefit Standards for Policies or Certificates
Issued or delivered on or after January 1, 1992.

The following standards are applicable to all Medicare
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supplement policies of certificates delivered or issued for
delivery in this State on or after January 1, 1992. No policy
or certificate may be advertised, solicited, delivered or
issued for delivery in this State as a Medicare supplement
policy or certificate unless it complies with these benefit
standards.

A. Genera Standards. The following standards apply
to Medicare supplement policies and certificates and are in
addition to all other requirements of this regulation.

(1) A Medicare supplement policy or certificate
shall not exclude or limit benefits for losses incurred more
than six (6) months from the effective date of coverage
because it involved a preexisting condition. The policy or
certificate may not define a preexisting condition more
restrictively than a condition for which medical advice was
given or treatment was recommended by or received from a
physician within six (6) months before the effective date of
coverage.

(2) A Medicare supplement policy or certificate
shall not indemnify against losses resulting from sickness on
adifferent basis than losses resulting from accident.

(3) A Medicare supplement policy or certificate
shall provide that benefits designed to cover cost sharing
amounts under Medicare will be changed automatically to
coincide with any changes in the applicable Medicare
deductible amount and co-payment percentage factors.
Premiums may be modified to correspond with such
changes.

(4) No Medicare supplement policy or certificate
shall provide for termination of coverage of a spouse
because of the occurrence of an event specified for
termination of coverages of the insured, other than the
nonpayment of premium.

(5) Each Medicare supplement policy shall be
guaranteed renewable and

(& The issuer shall not cancel or nonrenew
the policy solely on the ground of health status of the
individual; and

(b) The issuer shall not cancel or nonrenew
the policy for any reason other than nonpayment of premium
or materials misrepresentation.

(c) If the Medicare supplement policy is
terminated by the group policyholder and is not replaced as
provided under Section 8A(5)(e), the issuer shall offer
certificate- holders an individual Medicare supplement
policy which (at the option of the certificate holder):

(i) Provides for continuation of the
benefits contained in the group policy; or

(ii) Provides for such benefits that
otherwise meet the requirements of this subsection.

(d) If an individua is a certificateholder in a
group Medicare supplement policy and the individual
terminates membership in the group, the issuer shall:

(i) Offer the certificateholder the

conversion opportunity described in Section 8A(5)(c); or

(ii) At the option of the group
policyholder, offer the certificate-holder continuation of
coverage under the group policy.

(e) If agroup Medicare supplement policy is
replaced by another group Medicare supplement policy
purchased by the same policyholder, the issuer of the
replacement policy shall offer coverage to al persons
covered under the old group policy on its date of
termination. Coverage under the new policy shall not result
in any exclusion for preexisting conditions that would have
been covered under the group policy being replaced.

(6) Termination of a Medicare supplement policy
or certificate shall be without prejudice to any continuous
loss which commenced while the policy wasin force, but the
extension of benefits beyond the period during which the
policy was in force may be conditioned upon the continuos
total disability of the insured, limited to the duration of the
policy benefit period, if any, or payment of the maximum
benefits.

(7) @ A Medicare supplement policy or
certificate shall provide that benefits and premiums under
the policy or certificate shall be suspended at the request of
the policyholder or certificateholder for the period (not to
exceed twenty-four (24) months) in which the policyholder
or certificateholder has applied for and is determined to be
entitled to medical assistance under Title X1X of the Socia
Security Act, but only if the policyholder or certificateholder
notifies the issuer of such policy or certificate within ninety
(90) days after the date the individual becomes entitled to
such assistance. Upon receipt of timely notice, the issuer
shall return to the policyholder or certificateholder that
portion of the premium attributable to the period of Medicaid
eligibility, subject to adjustment for paid claims.

(b) If such suspension occurs and if the
policyholder or certificateholder loses entitlement to such
medical assistance, such policy or certificate shall be
automatically reingtituted (effective as of the date of
termination of such entitlement) as of the termination of such
entitlement, if the policyholder or certificate holder provides
notice of loss of such entitlement within ninety (90) days
after the date of such loss and pays the premium attributable
to the period, effective as of the date of termination of such
entitlement.

(c) Reinstitution of such coverages:

(i) Shal not provide for any waiting
period with respect to treatment of preexisting conditions;

(ii) Shall provide for coverage which is
substantially equivalent to coverage in effect before the date
of such suspension; and

(iii) Shall provide for classification of
premiums on terms as favorable to the policyholder or
certificateholder as the premium classification terms that
would have applied to the policyholder or certificateholder
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had the coverage not been suspended.

B. Standards for Basic ("Core") Benefits Common to

All Benefit Plans.
Every issuer shall make available a policy or certificate
including only the following basic "core' package of
benefits to each prospective insured. An issuer may make
available to prospective insureds any of the other Medicare
Supplement Insurance Benefit Plans in addition to the basic
"core" package, but not in lieu of it:

(1) Coverage of Pat A Medicare Eligible
Expenses for hospitalization to the extent not covered by
Medicare from the 61st day through the 90th day in any
Medicare benefit period;

(2) Coverage of Pat A Medicare Eligible
Expenses incurred for hospitalization to the extent not
covered by Medicare for each Medicare lifetime inpatient
reserve day used;

(3) Upon exhaustion of the Medicare hospital
inpatient coverage including the lifetime reserve days,
coverage of the Medicare Part A eligible expenses for
hospitalization paid at the Diagnostic Related Group (DRG)
day outlier per diem or other appropriate standard of
payment, subject to a lifetime maximum benefit of an
additional 365 days. The provider must accept the issuer’s
payment as payment in full and may not bill the insured for
any balance;

(4) Coverage under Medicare Parts A and B for the
reasonable cost of the first three (3) pints of blood (or
equivalent quantities of packaged red blood cells as defined
under federa regulations) unless replaced in accordance
with federal regulations.

(5) Coverage for the coinsurance amount (under a
prospective payment system) of Medicare Eligible Expenses
under Part B regardless of hospital confinement, subject to
the Medicare Part B deductible.

C. Standards for Additional Benefits. The following
additional benefits shall be included in Medicare
Supplement Benefit Plans "B" through "J' only as provided
by Section 9 of this Regulation.

(1) Medicare Part A Deductible: Coverage for al
of the Medicare Part A inpatient hospital deductible amount
per benefit period.

(2) Skilled Nursing Facility Care: Coverage for
the actual billed charges up to the coinsurance amount from
the 21st day through the 100th day in a Medicare benefit
period for post-hospital skilled nursing facility care eligible
under Medicare Part A.

(3) Medicare Part B Deductible: Coverage for all
of the Medicare Part B deductible amount per calendar year
regardless of hospital confinement.

(4) Eighty Percent (80%) of the Medicare Part B
Excess Charges: Coverage for eighty percent (80%) of the
difference between the actual Medicare Part B charge as

billed, not to exceed any charge limitation established by the

Medicare program or state law, and the Medicare-approved
Part B charge.

(5) One Hundred Percent (100%) of the Medicare
Part B Excess Charges. Coverage for all of the difference
between the actual Medicare Part B charge as hilled, not to
exceed any charge limitation established by the Medicare
program or state law, and the Medicare-approved Part B
charge.

(65)Basic Outpatient Prescription Drug Benefit:
Coverage for fifty percent (50%) of outpatient prescription
drug charges, after atwo hundred fifty dollar ($250) calendar
year deductible, to a maximum of one thousand two hundred
fifty dollars ($1,250) in benefits received by the insured per
calendar year, to the extent not covered by Medicare.

(76) Extended Outpatient  Prescription  Drug
Benefit: Coverage for fifty percent (50%) of outpatient
prescription drug charges, after a two hundred fifty dollar
($250) calendar year deductible to a maximum of three
thousand dollars ($3,000) in benefits received by the insured
per calendar year, to the extent no coverage by Medicare.

(8#) Medically Necessary Emergency Care in a
Foreign Country: Coverage to the extent not covered by
Medicare for eighty percent (80%) of the billed charges for
Medicare-eligible expenses for medicaly necessary
emergency hospital, physician and medical carereceivedina
foreign country, which care would have been covered by
Medicare if provided in the United States and which care
began during thefirst sixty (60) consecutive days of each trip
outside the United States, subject to a calendar year
deductible of two hundred fifty dollars ($250), and alifetime
maximum benefit of fifty thousand dollars ($50,000). For
purposes of this benefit, "emergency care" shall mean care
needed immediately because of an injury or an illness of
sudden and unexpected onset.

(98) Preventive Medical Care Benefit: Coverage for
the following preventive health services:

(& An annua clinical preventive medical
history and physical examination that may include tests and
services from subsection (b) and patient education to address
preventive health care measures.

(b) Any one or acombination of the following
preventive screening tests or preventive services, the
frequency of which is considered medically appropriate.

(1) Feca occult blood test and/or digital
rectal examination, or both;

(2) Mammogram;

(3) Dipstick urinalysis for
bacturiuria and proteinuria;

(4) Pure tone (air only) hearing screening
test, administered by a physician;

(5) Serum cholesterol screening (every

hematuria,

five (5) years);
(6) Thyroid function test;
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(7) Diabetes screening.

(¢) Influenza vaccine administered at any
appropriate time during the year and Tetanus and Diphtheria
booster (every ten (10) years).

(d) Any other tests or preventive measures
determined appropriate by the attending physician.

Reimbursement shall be for the actual charges up to one
hundred (100) percent of the Medicare-approved amount for
each service, as if Medicare were to cover the service as
identified in American Medica Association Current
Procedural Terminology (AMA CPT) codes, to a maximum
of one hundred twenty dollars ($120) annualy under this
benefit. This benefit shall not include payment for any
procedure covered by Medicare.

(109)At-Home Recovery Benefit: Coverage for
services to provide short term, at-home assistance with
activities of daily living for those recovering from an illness,
injury or surgery.

(8) For purposes of this benefit, the following
definitions shall apply:

(i) "Activities of daily living" include,
but are not limited to bathing, dressing, personal hygiene,
transferring, eating, ambulating, assistance with drugs that
are normally self-administered, and changing bandages or
other dressings.

(ii) "Care provider" means a duly
qualified or licensed home heath aide or homemaker,
personal care aide or nurse provided through a licensed
home health care agency or referred by a licensed referral
agency or licensed nurses registry.

(iii) "Home" shall mean any place used by
the insured as a place of residence, provided that such place
would qualify as a residence for home health care services
covered by Medicare. A hospital or skilled nursing facility
shall not be considered the insured's place of residence.

(iv) "At-home recovery visit" means the
period of a visit required to provide at home recovery care,
without limit on the duration of the visit, except each
consecutive 4 hoursin a 24-hour period of services provided
by a care provider is one visit.

(b) Coverage Requirements and Limitations

(i) At-home recovery services provided
must be primarily services which assist in activities of daily
living.

(i) The insured's attending physician
must certify that the specific type and frequency of at-home
recovery services are necessary because of a conditioner for
which a home care plan of treatment was approved by
Medicare.

(iii) Coverageis limited to:

() No more than the number and type of at-home
recovery visits certified as necessary by the insured's
attending physician. The total number of at-home recovery

visits shall not exceed the number of Medicare approved
home health care visits under a Medicare approved Home
Care Plan of Treatment.

(1) The actual charges for each visit up to a
maximum reimbursement of forty dollars ($40) per visit.

(111) One thousand six hundred dollars ($1,600) per
calendar year.

(IV)Seven (7) visitsin any one week.

(V) Care furnished on a visiting basis in the
insured's home.

(V1) Services provided by a care provider as defined
in this section.

(VI At-home recovery visits while the insured is
covered under the policy or certificate and not otherwise
excluded.

(VII1)At-home recovery visits received during the
period the insured is receiving Medicare approved home care
services or no more than eight (8) weeks after the service
date of the last Medicare approved home health care visit.

(c) Coverageisexcluded for:

(i) Home care visits paid for Medicare or
other government programs; and

(ii) Care provided by family members, unpaid
volunteers or providers who are not care providers.

(116)New or Innovative Benefits: An issuer may, with

the prior approval of the Commissioner, offer policies or
certificates with new or innovative benefitsin addition to the
benefits provided in a policy or certificate that otherwise
complies with the applicable standards. The new or
innovative benefits may include benefits that are appropriate
to Medicare supplement insurance, new or innovative, not
otherwise available, cost-effective, and offered in a manner
which is consistent with the goa of simplification of
Medicare supplement policies.

Section 9.Standard Medicare Supplement Benefit Plans

A. An issuer shal make available to each prospective
policyholder and certificateholder a policy form or
certificate form containing only the basic "core" benefits, as
defined in Section 8B of this regulation.

B. No groups, packages or combinations of Medicare
supplement benefits other than those listed in this section
shall be offered for sale in this state, except as may be
permitted in Section 8B(10) and in Section 10 of this
regulation.

C. Benefit plans shall be uniform in structure,
language, designation and format to the standard benefit
plans "A" through "J' listed in this subsection and conform
to the definitions in Section 4 of this regulation. Each
benefit shall be structured in accordance with the format
provided in Sections 8B and 8C and list of the benefitsin the
order shown in this subsection. For purposes of this section,
"structure, language and format" means style, arrangement
and overall content of a benefit.
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D. Anissuer may use, in addition to the benefit plan
designations required in subsection C, other designations to
the extent permitted by law.

E. Make-up Benefit Plans:

(1) Standardized Medicare supplement benefit
plan "A" shall be limited to the basic ("core") benefits
common to all benefit plans, as defined in Section 8B of this
regulation.

(2) Standardized Medicare supplement benefit
plan"B" shall include only the following: the core benefit as
defined in Section 8B of this regulation, plus the Medicare
Part A deductible as defined in Section 8C(1).

(3) Standardized Medicare supplement benefit

benefit deductibles. The annual high deductible plan “F’
deductible shall be $1500 for 1998 and 1999, and shall be
based on the calendar year. It shall be adjusted annually
thereafter by the Secretary to reflect the change in the
Consumer Price Index for all urban consumers for the
twelve-month period ending with August of the preceding
year, and rounded to the nearest multiple of $10.

(8) Standardized Medicare supplement benefit
plan “G” shall include only the following: The core benefit
as defined in Section 8B of this regulation, plusthe Medicare
Part A deductible, skilled nursing facility care, eighty
percent (80%) of the Medicare Part B excess charges,
medically necessary emergency carein aforeign country and

plan “C” shall include only the following: The core benefit

the at-home recovery benefit as defined in Sections 8C(1),

as defined in Section 8B of thisregulation, plusthe Medicare

(2).(4). (8) and (10) respectively.

Part A deductible, skilled nursing facility care, Medicare
Part B deductible and medically necessary emergency care

(9) Standardized Medicare supplement benefit
plan “H” shall include only the following: the core benefit

in aforeign country as defined in Sections 8C(1), (2). (3) and

as defined in Section 8B of thisregulation, plusthe Medicare

(8) respectively.
(34) Standardized Medicare supplement benefit

plan "D" shal include only the following: the core benefit as
defined in Section 8B of this regulation, plus the Medicare
Part A deductible, skilled nursing facility care, medically
necessary emergency care in a foreign country and the at-
home recovery benefit as defined in Section 8C(1), (2), (84)
and (109) respectively.

(45) Standardized Medicare supplement benefit
plan"E" shall include only the following: the core benefit as
defined in Section 8B of this regulation, plus the Medicare
Part A deductible, skilled nursing facility care, medically
necessary emergency care in a foreign country and
preventive medical Care as defined in Sections 8C(1), (2),
(87) and (98) respectively.

(6) Standardized Medicare supplement benefit
plan “F” shall include only the following: Fthe core benefit
as described in Section 8B of this regulation , plus the
Medicare Part A deductible, the skilled nursing facility care,
the Part B deductible, one hundred (100%) of the Medicare
Part B excess charges, and the medically necessary
emergency care in a foreign country as defined in Sections
8C (1), (2). (3). (5) and (8) respectively.

(7) Standardized Medicare supplement benefit
high deductible plan “F’ shall include only the following:

Part A deductible, skilled nursing facility care, basic
prescription drug benefit and medically necessary
emergency care in a foreign country as defined in Sections
8C(1), (2), (6), and (8) respectively.

(10) Standardized Medicare supplement benefit
plan "I" shall consist of only the following: the core benefit
as defined in Section 8B of this regulation, plusthe Medicare
Part A deductible, skilled nursing facility care, one hundred
percent (100%) of the Medicare Part B excess charges, basic
prescription drug benefit, medically necessary emergency
care in a foreign country and at-home recovery benefit as
defined in Sections 8C(1), (2), (5), (6), (8) and (10)
respectively.

(11) Standardized Medicare supplement benefit
plan "J' shall consist of only the following: the core benefit
as defined in Section 8B of this regulation, plusthe Medicare
Part A deductible, skilled nursing facility care, Medicare
Part B deductible, one hundred percent (100%) of the
Medicare Part B excess charges, extended prescription drug
benefit, medically necessary emergency care in a foreign
country, preventive medical care and at-home recovery
benefit as defined in Section 8C(1), (2), (3), (5), (7), (8), (9)
and (10) respectively.

(12) Standardized Medicare supplement benefit
high deductible plan “J’ shall consist of only the following:

100% of covered expenses following the payment of the
annual high deductible plan “F” deductible. The covered

100% of covered expenses following the payment of the
annual _high deductible plan “J’ deductible. The covered

expenses include the core benefit as defined in Section 8B of

expenses include the core benefit as defined in Section 8B of

this regulation, plus the Medicare Part A deductible, skilled

this regulation, plus the Medicare Part A deductible, skilled

nursing facility care, the Medicare Part B deductible, one

nursing facility care, the Medicare Part B deductible, one

hundred percent (100%) of the Medicare Part B excess

hundred percent (100%) of the Medicare Part B excess

charges, and medicaly necessary emergency care in_a

charges, extended outpatient drug benefit, medicaly

foreign country as defined in Sections 8 C(1). (2). (3). (5)

necessary emergency care in a foreign country, preventive

and (8) respectively. The annual high deductible plan “F’

medical care benefit and at-home recovery benefit as defined

deductible shall consist of out-of-pocket expenses, other

in Sections 8 C(1), (2), (3). (5). (7). (8)., (9) and (10).

than premiums, and shall be in addition to any other specific

respectively. The annual high deductible plan “J’ deductible
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shall consist of out-of-pocket expenses, other than
premiums, for services covered by the Medicare supplement
plan “J’ policy, and shall be in addition to any other specific
benefit deductibles. The annua high deductible plan “J’
deductible shall be $1500 for 1998 and 1999, and shall be
based on the calendar year. It shall be adjusted annually
thereafter by the Secretary to reflect the change in the
Consumer Price Index for all urban consumers for the
twelve-month period ending with August of the preceding
year, and rounded to the nearest multiple of $10.

Section 10.Medicare Select Policies and Certificates:

A. (1) This section shal apply to Medicare Select
policies and certificates, as defined in this section.

(2) No palicy or certificate may be advertised as a
Medicare Select policy or certificate unless it meets the
requirements of this section.

B. For the purposes of this section:

(1) "Complaint® means any dissatisfaction
expressed by an individual concerning a Medicare Select
issuer or its network providers.

(2) "Grievance" means dissatisfaction expressed in
writing by an individual insured under a Medicare Select
policy or certificate with the administration, claims practices
or provision of services concerning a Medicare Select issuer
or its network providers.

(3) "Medicare Select issuer" means an issuer
offering, or seeking to offer, a Medicare Select policy or
certificate.

(4) "Medicare Select policy" or "Medicare Select
certificate” mean respectively a Medicare supplement policy
or certificate that contains restricted network provisions.

(5) "Network provider" means a provider of health
care, or agroup of providers of health care which has entered
into a written agreement with the issuer to provide benefits
insured under a Medicare Select policy.

(6) "Restricted network provision" means any
provision which conditions the payment of benefits, in
whole or in part, on the use of network providers.

(7) "Service ared' means the geographic area
approved by the Commissioner within which an issued is
authorized to offer aMedicare Select policy.

C. The Commissioner may authorize an issuer to offer
a Medicare Select policy or certificate, pursuant to his
section and section 4358 of the Omnibus Budget
Reconciliation Act (OBRA) of 1990 if the Commissioner
finds that the issuer has satisfied all of the requirements of
this regulation.

D. A Medicare Select issue shall not issue a Medicare
Select policy or certificate in this State until its plan of
operation has been approved by the Commissioner.

E. A Medicare Select issuer shall file a proposed plan
of operation with the Commissioner in a format prescribed
by the Commissioner. The plan of operation shall contain at

|east the following information:

(1) Evidence that all covered services that are
subject to restricted network provisions are available and
accessible through network providers, including a
demonstration that:

(@) Services can be provided by network
providers with reasonable promptness with respect to
geographic location, hours of operation and after-hour care.
The hours of operation and availability of after-hour care
shall reflect usual practice in the local area. Geographic
availability shall reflect the usual travel times within the
community.

(b) The number of network providers in the
service area is sufficient, with respect to current and
expected policyholders, either:

(i) To deliver adequately all services that
are subject to arestricted network provision; or
(ii) To make appropriate referrals.

(c) There are written agreements with
network providers describing specific responsibilities.

(d) Emergency care is available twenty-four
(24) hours per day and seven (7) days per week.

(e) In the case of covered services that are
subject to a restricted network basis, there are written
agreements with network providers prohibiting the providers
from billing or otherwise seeking reimbursement from or
recourse against any individual insured under a Medicare
Select policy or certificate. This paragraph shall not apply to
supplemental charges or coinsurance amounts as stated in
the Medicare Select policy or certificate.

(2) A datement or may providing a clear
description of the service area.

(3) A description of the grievance procedure to be
utilized.

(4) A description of the quality assurance program,
including:

(@ Theformal organizational structure;

(b) The written criteriafor selection, retention
and removal of network providers; and

(c) The procedures for evaluating the quality
of care provided by network providers, and the process to
initiate corrective action when warranted.

(5) A list and description, by speciaty, of the
network providers.

(6) Copies of the written information proposed to
be used by the issuer to comply with subsection I.

(7) Any other information requested by the
Commissioner.

F. (1) A Medicare Select issuer shal file any
proposed changes to the plan of operation, except for
changes to the list of network providers with the
Commissioner prior to implementing such changes. Such
changes shall be considered approved by the Commissioner
after thirty (30) days unless specifically disapproved.
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(2) An updated list of network providers shall be
filed with the Commissioner at |east quarterly.

G. A Medicare Select policy or certificate shall not
restrict payment for covered services provided by non-
network providersif:

(1) The services are for symptoms requiring
emergency care or are immediately required for an
unforeseen illness, injury or a condition; and

(2) It is not reasonable to obtain such services
through a network provider.

H. A Medicare Select policy or certificate shal
provide payment for full coverage under the policy for
covered services that are not available through network
providers.

I. A Medicare Select issuer shall make afull and fair
disclosure in writing of the provisions, restrictions, and
limitations of the Medicare Select policy or certificate to
each applicant. This disclosure shall include at least the
following:

(1) Anoutline of coverage sufficient to permit the
applicant to compare the coverage and premiums of the
Medicare Select policy or certificate with:

(8 Other Medicare supplement policies or
certificates offered by the issuer; and

(b) Other Medicare Select
certificates.

(2) A description (including address, phone
number and hours of operation) of the network providers,
including primary care physicians, specialty physicians,
hospitals, and other providers.

(3) A description of the restricted network
provisions, including payments for coinsurance and
deductibles when providers other than network providers are
utilized.

(4) A description of coverage for emergency and
urgently needed care and other out of service area coverage.

(5) A description of limitations on referras to
restricted network providers and to other providers.

(6) A description of the policyholder's rights to
purchase any other Medicare supplement policy or
certificate otherwise offered by the issuer.

(7) A description of the Medicare Select issuer's
quality assurance program and grievance procedure.

J.  Prior to the sale of a Medicare Select policy or
certificate, a Medicare Select issuer shall obtain from the
applicant a signed and dated form stating that the applicant
has received the information provided pursuant to
Subsection | of this section and that the applicant
understands the restrictions of the Medicare Select policy or
certificate.

K. A Medicare Select issuer shall have and use
procedures for hearing complaints and resolving written
grievances from the subscribers. Such procedures shall be
aimed at mutual agreement for settlement and may include

policies or

arbitration procedures.

(1) The grievance procedure shall be described in
the policy and certificates and in the outline of coverage.

(2) At the time the policy or certificate is issued,
the issuer shall provide detailed information to the
policyholder describing how a grievance may be registered
with the issuer.

(3) Grievances shall be considered in a timely
manner and shall be transmitted to appropriate decision-
makers who have authority to fully investigate the issue and
take corrective action.

(4) If agrievance is found to be valid, corrective
action shall be taken promptly.

(5) All concerned parties shall be notified about
the results of a grievance.

(6) Theissuer shal report no later than each March
31st to the Commissioner regarding its grievance procedure.
The report shall be in a format prescribed by the
Commissioner and shall contain the number of grievances
filed in the past year and a summary of the subject, nature
and resolution of such grievances.

L. At the time of initial purchase, a Medicare Select
issuer shall make available to each applicant for a Medicare
Select policy or certificate the opportunity to purchase any
Medicare supplement policy or certificate otherwise offered
by the issuer.

M. (1) At therequest of anindividual insured under a
Medicare Select policy or certificate, a Medicare Select
issuer shall make available to the individual insured the
opportunity to purchase a Medicare supplement policy or
certificate offered by the issuer which has comparable or
lesser benefits and which does not contain a restricted
network provision. The issuer shall make the policies or
certificates available without requiring evidence of
insurability after the Medicare Select policy or certificate has
been in force for six (6) months.

(2) For the purposes of this subsection, a Medicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select
policy or certificate being replaced. For the purposes of this
paragraph, a significant benefit means coverage for the
Medicare Part A deductible, coverage for prescription drugs,
coverage for at-home recovery services or coverage for Part
B excess charges.

N. Medicare Select policies and certificates shall
provide for continuation of coverage in the event the
Secretary of Health and Human Services determines that
Medicare Select policies and certificates issued pursuant to
this section should be discontinued due to either the failure
of the Medicare Select Program to be reauthorized under law
or its substantial amendment.

(1) Each Medicare Select issuer shall make
available to each individual insured under a Medicare Select

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 9, MONDAY, MARCH 1, 1999




1460

PROPOSED REGULATIONS

policy or certificate the opportunity to purchase any
Medicare supplement policy or certificate offered by the
issued which has comparable or lesser benefits and which
does not contain a restricted network provision. The issuer
shall make such policies and certificates available without
requiring evidence of insurability.

(2) For the purposes of this subsection, aMedicare
supplement policy or certificate will be considered to have
comparable or lesser benefits unless it contains one or more
significant benefits not included in the Medicare Select
policy or certificate being replaced. For the purposes of this
paragraph, a significant benefit means coverage for the
Medicare Part A deductible, coverage for prescription drugs,
coverage for at-home recovery services or coverages for Part
B excess charges.

O. A Medicare Select issuer shall comply with
reasonable requests for data made by state or federa
agencies, including the United States Department of Health
and Human Services, for the purpose of evaluating the
Medicare Select Program.

Editor's Note: Section 10, Medicare Select Policies and
Certificates, of this Regulation is effective October 6, 1995,
pursuant to President Clinton's signing H.R. 483 on July 7,
1995, permitting Medicare Select policies to be offered in al
fifty states, and the Delaware Insurance Commissioner's
amending this regulation pursuant to 29 Del. C. 10013(b)(5).

Section 11.0pen Enrollment

A. An issuer shall not deny or condition the issuance
or effectiveness of any Medicare supplement policy or
certificate available for sale in this state, nor discriminate in
the pricing of such a policy or certificate because of the
health status, claims experience, receipt of health care, or
medical condition of an applicant in the case of an
application for a policy or certificate that is submitted prior
to or during the six (6) month period beginning with the first
day of the first month in which an individua is both 65 years
of age or older and is enrolled for benefits under Medicare
Part B. Each Medicare supplement policy and certificate
currently available from an issuer shall be made available to
al applicants who qualify under this subsection without
regard to age.

condition exclusion by the aggregate of the period of
creditable coverage applicable to the applicant as of the
enrollment date. The Secretary shall specify the manner of
the reduction under this subsection.

CB. Except as provided in Section 223, subsection A
shall not be construed as preventing the exclusion of benefits
under a policy, during the first six (6) months, based on a
preexisting condition for which the policyholder or
certificateholder received treatment or was otherwise
diagnosed during the six (6) months before the coverage
became effective.

Section 12.Guaranteed Issue for Eligible Persons
A. Guaranteed Issue

(1) Eligible persons are those individuals
described in Subsection B who apply to enroll under the
policy not |ater than sixty-three (63) days after the date of the
termination of enrollment described in Subsection B, and
who submit evidence of the date of termination or
disenrollment with the application for a Medicare
supplement policy.

(2) With respect to eligible persons, an issuer shall
not deny or condition the issuance or effectiveness of a
Medicare supplement policy described in Subsection C that
is offered and is available for issuance to new enrollees by
the issuer, shall not discriminate in the pricing of such a
M edicare supplement policy because of health status, claims
experience, receipt of health care, or medical condition, and
shall not impose an exclusion of benefits based on a
preexisting condition under such a Medicare supplement
policy.

B. Eligible Persons

An €ligible person is an individual described in any of the

following paragraphs:

(1) The individua is enrolled under an employee
welfare benefit plan that provides health benefits that
supplement the benefits under Medicare; and the plan
terminates, or the plan ceases to provide al such
supplemental health benefits to the individual; or the
individual is enrolled under an employee welfare benefit
plan that is primary to Medicare and the plan terminates or
the plan terminates or the plan ceases to provide all health
benefits to the individual because the individual |eaves the
plan;

B. (1) If an applicant qualifies under Subsection A
and submits an application during the time period referenced
in Subsection A and, as of the date of the application, has

(2) The individual is enrolled with a
Medicaret+Choice organization under a Medicaret+Choice

had a continuous period of creditable coverage of at least six

plan under part C of Medicare, and any of the following

months, the issuer shall not exclude benefits based on a

circumstances apply:

preexisting condition.
(2) If the applicant qualifies under Subsection A

(i) The organization's or plan’'s certification
[under this part] has been terminated or the organizations has

and submits an application during the time period referenced

terminated or otherwise discontinued providing the plan in

in Subsection A and, as of the date of application, has had a

the areain which the individual resides;

continuous period of creditable coverage that isless than six
months, the issuer shall reduce the period of any preexisting

(ii) Theindividual isno longer €eligibleto elect
the plan because of a change in the individual’s place of
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residence or other change in circumstances specified by the

any similar organization operating under demonstration

Secretary, but not including termination of the individual’s

project authority, an organization under an agreement under

enrollment on the basis described in Section 1851(q)(3)(B)

section 1833(a)(1)(A) (health care prepayment plan), or a

of the federal Social Security Act (where the individual has

Medicare Select policy; and

not paid premiums on a timely basis or has engaged in
disruptive behavior as specified in standards under Section

(b) The subsequent enrollment under
subparagraph (@) is terminated by the enrollee during any

1856), or the plan is terminated for all individuals within a

period within the first twelve (12) months of such

residence area;
(iii) The individual demonstrates, __in

subsequent _enrollment (during which the enrollee is
permitted to terminate such subsequent enrollment under

accordance with guidelines established by the Secretary,
that:

(1) The organization offering the plan substantially

section 1851(e) of the federal Social Security Act); or
(6) Theindividual, upon first becoming enrolled in
Medicare pat B at age 65 or older, enrolls in a

violated a material provision of the organization’s contract

Medicaret+Choice plan under Part C of Medicare, and

under this part in relation to the individual, including the

disenrolls from the plan by not later than twelve (12) months

failure to provide an enrollee on a timely basis medically

dfter the effective date of enrollment.

necessary care for which benefits are available under the
plan or the failure to provide such covered care in

C. Productsto Which Eligible Persons are Entitled
The Medicare supplement policy to which eligible persons

accordance with applicable quality standards; or
(1) The organization, or agent or other entity acting on
the organization's behalf, materially misrepresented the

are entitled under:
(1) Section 12B(1), (2). (3) and (4) is a Medicare
supplement policy which has a benefit package classified as

plan’s provisions in marketing the plan to the individual; or

Plan A, B, C, or F offered by any issuer.

(iv) The individual meets such other
exceptional conditions as the Secretary may provide.”
(3) (& Theindividual is enrolled with:

(2) Section 12B(5) is the same Medicare
supplement policy in which the individual was most recently
previously enrolled, if available from the same issuer, or, if
not so available, a policy described in Subsection C(1).

(i) An_eligible organization under a
contract under Section 1876 (Medicare risk or cost);
(ii) A _similar _organization operating

(3) Section 12B(6) shall include any Medicare
supplement policy offered by any issuer.

under demonstration project authority, effective for periods
before April 1, 1999;
(iii) An organization under an agreement

D. Noatification Provisions
(1) Atthetime of an event described in Subsection
B of this section because of which an individual loses

under Section 1833(a)(1)(A) (health care prepayment plan);

coverage or benefits due to the termination of a contract or

or
(iv) An organization under a Medicare

agreement, policy, or plan, the organization that terminates
the contract or agreement, the issuer terminating the policy,

Select palicy; and
(b) The enrollment ceases under the same

circumstances that would permit discontinuance of an

or _the administrator of the plan being terminated,
respectively, shall notify the individual of his or her rights
under this section, and of the obligations of issuers of

individual’s election of coverage under Section 12B(2).
(4) The individua is enrolled under a Medicare

Medicare supplement policies under Subsection A. Such
notice shall be communicated contemporaneously with the

supplement policy and the enrollment ceases because:
(@ (i) Of the insolvency of the issuer or

bankruptcy of the nonissuer organization; or
(ii) Of other involuntary termination of

notification of termination.

(2) Atthetime of an event described in Subsection
B of this section because of which an individual ceases
enrollment under a contract or agreement, policy, or plan, the

coverage or enrollment under the policy;

(b) The issuer of the policy substantialy
violated a material provision of the policy; or

(€) The issuer, or an agent or other entity

organization that offers the contract or agreement, regardless
of the basis for the cessation of enrollment, the issuer
offering the policy, or the administrator of the plan,
respectively, shall notify the individual of his or her rights

acting on the issuer’'s behalf, materially misrepresented the

under this section, and of the obligations of issuers of

policy’s provisions in marketing the policy to the individual;

Medicare supplement policies under Section 12A. Such

(5 (@ The individual was enrolled under a

notice shall be communicated within ten (10) working days

Medicare supplement policy and terminates enrollment and

of the issuer receiving notification of disenroll ment.

subsequently enrolls, for the first time, with any
Medicaret+Choice organization under a Medicare+Choice
plan under part C of Medicare, any €eligible organization
under a contract under Section 1876 (Medicare risk or cost),

Consumer Protections for the Eligible Persons of 1999.
(1) The €ligible persons of 1999 are those persons
who meet the definition of eligible persons set forth in

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 9, MONDAY, MARCH 1, 1999




1462

PROPOSED REGULATIONS

Section 12 B on or about January 1, 1999, including those
persons who were originaly eligible for Medicare benefits
due to disability.

(2) Notwithstanding any provision of this
regulation to the contrary, issuers of Medicare supplement
policies or certificates shall:

(@) File forms with the Department for
standardized plans A, B, C and F described in Section 9
above for any such plans not on file with the Department as

of the date of this amendment on or before October 6 |
1998;

(b) Offer such plans on a guaranteed issue
basisto the eligible persons of 1999 in conformance with the
provisions of subsections A. and B. of Section 12 above;

(c) Not discriminate in the pricing of any
Medicare supplement policy offered to eligible persons of
1999 because of health status, claims experience, receipt of
health care, or medical condition and shall mot impose an
exclusion of benefits based on a pre-existing condition; and

(d) Give written notice of the availability of
guaranteed issue plans A, B, C, and F to the eligible persons
of 1999 to whom they solicit M edicare supplement policies.

(3) Issuers of Medicare supplement policies and
certificates shall certify in writing that the plans filed in
accordance with this section are identical with the exception
of benefit package to Medicare supplement plans that such
issuer currently has on file with the Department. Such
issuers shall submit required filings such as outlines of
coverage on or before November 1, 1999.

(4) Any provision of this regulation not in direct
conflict the provisions of this subsection E shall remain in
full force an effect.

Section 13.Standards for Claims Payment

A. An issuer shall comply with Section 1882(c)(3) of
the Social Security Act (as enacted by Section 4081(b)(2)(C)
of the Omnibus Budget Reconciliation Act of 1987 (OBRA),
Pub. L. No. 100—203) by:

(1) Accepting a notice from a Medicare carrier on
dually assigned claims submitted by participating physicians
and suppliers as a claim for benefits in place of any other
clam form otherwise required and making a payment
determination on the basis of the information contained in
that notice;

(2) Notifying the participating physician or
supplier and the beneficiary of the payment determination;

(3) Paying the participating physician or supplier
directly;

(4) Furnishing at the time of enrollment, each

1. Filing deadline set by adoption of Life and Health
Bulletin No. 21 on October 6, 1998.

enrollee with a card listing the policy name, number, and a
central mailing address to which notices from a Medicare
carrier may be sent;

(5) Paying user fees for claim notices that are
transmitted electronically or otherwise; and

(6) Providing to the Secretary of Hedth and
Human Services, at least annually, a central mailing address
towhich all claims may be sent by Medicare carriers.

B. Compliance with the requirements set forth in

Subsection A above shal be certified on the Medicare
supplement insurance experience reporting form.

Section 143.Loss Ratio Standards and Refund or Credit of
Premium
A. LossRatio Standards

(1) (& A Medicare Supplement policy form or
certificate form shall not be delivered or issued for delivery
unless the policy form or certificate form can be expected, as
estimated for the entire period for which rates are computed
to provide coverage, to return to policyholders and
certificateholders in the form of aggregate benefits (not
including anticipated refunds or credits) provided under the
policy form or certificate form:

(i) At least 75 percent of the aggregate
amount of premiums earned in the case of group policies, or

(ii) At least 65 percent of the aggregate
amount of premiums earned in the case of individual
policies,

(b) Calculated on the basis of incurred claims
experience or incurred health care expenses where coverage
is provided by a health maintenance organization on a
service rather than reimbursement basis and earned
premiums for such period and in accordance with accepted
actuarial principles and practices.

(2) All filings of rates and rating schedules shall
demonstrate that expected claims in relation to premiums
comply with the requirements of this section when combined
with actual experienceto date. Filings of rate revisions shall
also demonstrate that the anticipated loss ratio over the entire
future period for which the revised rates are computed to
provide coverage can be expected to meet the appropriate
loss ratio standards.

(3) For purposes of applying subsection A(1) of
this Section and Subsection C(3) of Section 14 only, policies
issued as a result of solicitations of individuals through the
mails or by mass media advertising (including both print and
broadcast advertising) shall be deemed to be individua
policies.

B. Refund or Credit Calculation

(1) An issuer shal collect and file with the
Commissioner by May 31 of each year the data contained in
the applicable reporting form contained in Appendix A for
each type in a standard Medicare supplement benefit plan.

(2) If onthe basis of the experience as reported the
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benchmark ratio since inception (ratio 1) exceeds the
adjusted experience ratio since inception (ratio 3), then a
refund or credit calculation is required. The refund
calculation shall be done on a statewide basis for each type
in a standard Medicare supplement benefit plan. For
purposes of the refund or credit calculation, experience on
policiesissued within the reporting year shall be excluded.

(3) For the purposes of this section, policies or
certificates issued prior to January 1, 1992, the issuer shall
make the refund or credit calculation separately for al
individual policies (including all group policies subject to an
individual loss ratio standard when issued) combined and all
other group policies combined for experience after the
(effective date of this amendment). The first such report
shall be due by May 31, 1998.

(4) A refund or credit shall be made only when the
benchmark loss ratio exceeds the adjusted experience loss
ratio and the amount to be refunded or credited exceeds ade
minimislevel. Therefund shall include interest from the end
of the calendar year to the date of the refund or credit at a
rate specified by the Secretary of Heath and Human
Services, but in no event shall it be less than the average rate
of interest for 13-week Treasury notes. A refund or credit
against premiums due shall be made by September 30
following the experience year upon which the refund or
credit is based

C. Annua Filing of Premium Rates

An issuer of Medicare supplement policies and certificates
issued before or after the effective date of January 1, 1992 in
this State shall file annually its rates, rating schedule and
supporting documentation including ratios of incurred losses
to earned premiums by policy duration for approval by the
Commissioner in accordance with the filing requirements
and procedures prescribed by the Commissioner. The
supporting documentation shall aso demonstrate in
accordance with actuarial standards of practice using
reasonable assumptions that the appropriate loss ratio
standards can be expected to be met over the entire period
for which rates are computed. Such demonstration shall
exclude active life reserves. An expected third-year loss
ratio which is greater than or equal to the applicable
percentage shall be demonstrated for policies or certificates
in force less than three (3) years. As soon as practicable, but
prior to the effective date of enhancements in Medicare
benefits, every issuer of Medicare supplement policies or
Medicare supplement policies or certificates in this State
shall file with the Commissioner, in accordance with the
applicablefiling procedures of this State:

(1) (& Appropriate premium adjustments
necessary to produce loss ratios as anticipated for the current
premium for the applicable policies or contracts. The
supporting documents as necessary to justify the adjustment
shall accompany the filing.

(b) An issuer shall make such premium

adjustments as are necessary to produce an expected loss
ratio under the policy or certificate to conform with
minimum loss ratio standards for Medicare supplement
policies and which are expected to result in a loss ratio at
least as great as that originally anticipated in the rates used to
produce current premiums by the issuer for the Medicare
supplement insurance policies or certificates. No premium
adjustment which would modify the loss ratio experience
under the policy other than the adjustments described herein
should be made with respect to a policy at any time other
than upon its renewal date or anniversary date.

(©) If an issuer fails to make premium
adjustments acceptable to the Commissioner, the
Commissioner may order premium adjustments, refunds, or
premium credits deemed necessary to achieve the loss ratio
reguired by this section.

(2) Any appropriate riders, endorsements or policy
forms needed to accomplish the Medicare supplement policy
or certificate modifications necessary to eliminate benefit
duplications with Medicare. The riders, endorsements or
policy forms shal provide a clear description of the
Medicare supplement benefits provided by the policy or
certificate.

D. Public Hearings

The Commissioner may conduct a public hearing to gather
information concerning arequest by an issuer for an increase
in aratefor apolicy form or certificate form issued before or
after the effective date of this Regulation if the experience of
the form for the previous reporting period is not in
compliance with the applicable loss ratio standard. The
determination of compliance is made without consideration
of any refund or credit for such reporting period. Public
notice of the hearing shall be furnished in a manner deemed
appropriate by the Commissioner.

Section 154.Filing and Approval of Policies and Certificates
and Premium Rates

A. An issuer shall not deliver or issue for delivery a
policy or certificate to a resident of this State unless the
policy form or certificate form has been filed with and
approved by the Commissioner in accordance with filing
requirements and procedures prescribed by the
Commissioner.

B. Anissuer shal not use or change premium rates for
a Medicare supplement policy or certificate unless the rates,
rating schedule and supporting documentation have been
filed with and approved by the Commissioner in accordance
with the filing requirements and procedures prescribed by
the Commissioner.

C. (1) Except as provided in paragraph (2) of this
subsection, an insurer shall not file for approval more than
one form of a policy or certificate of each type for each
standard Medicare supplement benefit plan.

(2) An issuer may offer, with the approval of the
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Commissioner, up to four additional policy forms or
certificate forms of the same type for the same standard
Medicare supplement benefit plan, one for each of the
following cases.

(& The inclusion of new or innovative
benefits;

(b) The addition of either direct response or
agent marketing methods;

() The addition of either guaranteed issue or
underwritten coverage;

(d) The offering of coverage to individuals
eligible for Medicare by reason of disability.

(3) For the purposes of this action, a "type" means
an individual policy, agroup policy, an individual Medicare
Select policy, or agroup Medicare Select policy.

D. (1) Except as provided in paragraph (1)(a), an
issuer shall continue to make available for purchase any
policy form or certificate form issued after the effective date
of this Regulation that has been approved by the
Commissioner. A policy form or certificate form shall not
be considered to be available for purchase unless the issuer
has actively offered it for sale in the previous twelve months.

(8 Anissuer may discontinue the availability
of a policy form or certificate form if the issuer provides to
the Commissioner in writing its decision at least 30 days
prior to discontinuing the availability of the form of the
policy or certificate. After receipt of the notice by the
Commissioner, the issuer shall no longer offer for sale the
policy form or certificate form in this State.

(b) Anissuer that discontinues the availability
of apolicy form or certificate form pursuant to subparagraph
(a) shall not file for approval anew policy form or certificate
form of the same type for the same standard Medicare
supplement benefit plan as the discontinued form for a
period of five (5) years after the issuer provides notice to the
Commissioner of the discontinuance. The period of
discontinuance may be reduced if the Commissioner
determined that a shorter period is appropriate.

(2) The sale or other transfer of Medicare
supplement business to another issuer shall be considered a
discontinuance for the purposes of this subsection.

(3 A change in the rating structure or
methodology shall be considered a discontinuance under
paragraph (1) unless the issuer complies with the following
requirements:

(& The issuer provides an actuaria
memorandum, in a form and manner prescribed by the
Commissioner, describing the manner in which the revised
rating methodology and resultant rates differ from the
existing rating methodology and existing rates.

(b) The issuer does not subsequently put into
effect a change of rates or rating factors that would cause the
percentage differential between the discontinued and
subsequent rates as described in the actuarial memorandum

to change. The Commissioner may approve a change to the
differential which isin the public interest.

E. (1) Except as provided in paragraph (2), the
experience of al policy forms or certificate forms of the
same type in a standard Medicare supplement benefit plan
shall be combined for purposes of the refund or credit
calculation prescribed in Section 13 hereof.

(2) Forms assumed under an assumption
reinsurance agreement shall not be combined with the
experience of other forms for purposes of the refunds or
credit calculation.

Section 165.Permitted Compensation Arrangements

A. Anissuer or other entity may provide commission
or other compensation to an agent or other representative for
the sale of a Medicare supplement policy or certificate only
if the first year commission or other first year compensation
is no more than two hundred percent (200%) of the
commission or other compensation paid for selling or
servicing the policy or certificate in the second year or
period.

B. The commission or other compensation provided in
subsequent (renewal) years must be the same as that
provided in the second year or period and must be provided
for no fewer than five (5) renewal years.

C. No issuer or other entity shal provide
compensation to its agents or other producers and no agent
or producer shall receive compensation greater than the
renewal compensation payable by the replacing issuer or
renewal policies or certificates if an existing policy or
certificate is replaced.

D. For purposes of this section, "compensation”
includes pecuniary or non-pecuniary remuneration of any
kind relating to the sale or renewal of the policy or certificate
including but not limited to bonuses, gifts, prizes, awards
and finders fees.

Section 176.Required Disclosure Provisions
A. Genera Rules.

(1) Medicare supplement policies and certificates
shal include a renewal or continuation provision. The
language or specifications of the provison must be
consistent with the type of contract issued. Such provision
shall be appropriately captioned and shall appear on the first
page of the policy and shall include any reservation by the
issuer of the right to change premiums and any automatic
renewal premium increases based on the policyholder's age.

(2) Except for riders or endorsements by which the
issuer effectuates a request made in writing by the insured,
exercises a specifically reserved right under a Medicare
supplement policy, or is required to reduce or eliminate
benefits to avoid duplication of Medicare benefits, all riders
or endorsements added to a Medicare supplement policy
after date of issue or at reinstatement or renewa which
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reduce or eliminate benefits or coverage in the policy shall
require a signed acceptance by the insured. After the date of
the policy or certificate issue, any rider or endorsement
which increases benefits or coverage with a concomitant
increase in premium during the policy term shall be agreed
to in writing signed by the insured, unless the benefits are
required by the minimum standards for Medicare
supplement policies, or if the increased benefits or coverage
isrequired by law. Where a separate additional premium is
charged for benefits provided in connection with riders or
endorsements, the premium charge shall be set forth in the
policy.

(3) Medicare supplement policies or certificates
shall not provide for the payment of benefits based on
standards described as "usual and customary,” "reasonable
and customary" or words of similar import.

(4) If aMedicare supplement policy or certificate
contains any limitations with respect to preexisting
conditions, such limitations shall appear as a separate
paragraph of the policy and be labeled as "Preexisting
Condition Limitations."

(5) Medicare supplement policies and certificates
shall have a notice prominently printed on the first page of
the policy or certificate or attached thereto stating in
substance that the policyholder or certificateholder shall
have the right to return the policy or certificate within thirty
(30) days of its delivery and to have the premium refunded
if, after examination of the policy or certificate, the insured
person is not satisfied for any reason.

(6) (a) Issuersof accident and sickness policies or
certificates which provide hospital or medical expense
coverage on an expense incurred or indemnity basis to a
person(s) eligible for Medicare shall provide to those
applicants a "Guide to Health Insurance for People with
Medicare" in the form developed jointly by the National
Association of Insurance Commissioners and the Health
Care Financing Administration and in a type size no smaller
than 12 point type. Delivery of the Buyer's Guide shall be
made whether or not such policies or certificates are
advertised, solicited or issued as Medicare supplement
policies or certificates as defined in this regulation. Except
in the case of direct response issuers, delivery of the Buyer's
Guide shall be made to me applicant at the time of
application and acknowledgmentackrewledgement of
receipt of the Buyer's Guide shall be obtained by the issuer.
Direct response issuers shall deliver the Buyer's Guide to the
applicant upon request but not later than at the time the
policy is delivered.

(b) For purposes of this section, "form" mans
the language, format, type size, type proportional spacing,
bold character, and line spacing.

B. Notice Requirements.

(1) Assoon as practicable, but no later than thirty

(30) days prior to the annual effective date of any Medicare

benefit changes, an issuer shall notify its policyholders and
certificateholders of modifications it has made to Medicare
supplement insurance policies or certificates in a format
acceptable to the Commissioner. The notice shall:

(@) Include a description of revisions to the
Medicare program and a description of each modification
made to the coverage provided under the Medicare
supplement policy or certificate, and

(b) Inform each policyholder or
certificatehol der as to when any premium adjustment isto be
made due to changesin Medicare.

(2) The notice of benefit modifications and any
premium adjustments shall be in outline form and in clear
and simple terms so as to facilitate comprehension.

(3) Such notices shall not contain or be
accompanied by any solicitation.

C. Outline of Coverage Requirements for Medicare
Supplement Policies.

(1) Issuers shall provide an outline of coverage to
al applicants at the time application is presented to the
prospective applicant and, except for direct response
policies, shall obtain an acknowledgment of receipt of the
outline from the applicant; and

(2) If anoutline of coverageis provided at thetime
of application and the Medicare supplement policy or
certificate is issued on a basis which would require revision
of the outline, a substitute outline of coverage properly
describing the policy or certificate shall accompany such
policy or certificate when it is delivered and contain the
following statement, in no less than twelve (12) point type,
immediately above the company name:

"NOTICE: Read thisoutline of coverage carefully. It isnot
identical to the outline of coverage provided upon
application and the coverage originally applied for has not
been issued.”

(3) The outline of coverage provided to applicants
pursuant to this Section consists of four parts: acover page,
premium information disclosure pages, and charts displaying
the features of each benefit plan offered by the issuer. The
outline of coverage shall be in the language and format
prescribed below in no less than twelve (12) point type. All
plansA, B,C, D, E, F, G, H, | and JB;E+-andJ shal be
shown on the cover page, and the plan(s) that are offered by
this issuer shall be prominently identified. Premium
information for plans that are offered shall be shown on the
cover page or immediately following the cover page and
shall be prominently displayed. The premium and mode
shall be stated for all plans that are offered to the prospective
applicant.  All possible premiums for the prospective
applicant shall be illustrated.

(4) The following items shall be included in the
outline of coverage in the order prescribed below.
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[COMPANY NAME]

Outline of Medicare Supplement Coverage Cover Page
Benefit Plan(s) [insert letters of plan(s) being
offered)]

Medicare supplement insurance can be sold in onlysix ten
standard plans, plus two high deductible plans. This chart
shows the benefits included in each plan. Every company
must make available Plan "A". Some plans may not be
availablein your state.

BASIC BENEFITS: Included in All Plans.

Hospitalization: Part A coinsurance plus coverage for 365
additional days after Medicare benefits end.

Medical Expenses: Part B coinsurance (20% of Medicare-
approved expenses), or, under a prospective payment
system, applicable copayments.

Blood: First three pints of blood each year.

A B C D E E =23 G H | J r
Basic Basic Basic Basic Basic Basic Basic Basic Basic Basic
Benefits Benefits Benefits | Benefits | Benefits Benefits Benefits Benefits Benefits Benefits
Skilled Skilled Skilled Skilled Skilled Skilled Skilled Skilled
Nursing Nursing Nursing Co- | Nursing Nursing Co- | Nursing Nursing Nursing Co-
Co- Co- Insurance Co- Insurance Co- Co- Insurance
Insuran Insuran Insurance Insurance Insurance
ce ce
Part A Pat A Pat A Part A Part A Part A Part A Part A Part A
Deductibl Deducti Deducti Deductible Deductible Deductible Deductibl Deductible Deductible
e ble ble e
Pat B Part B Part B
Deducti Deductible Deductible
ble
Part B Part B Part B Part B
Excess Excess Excess Excess
(100%) (80%) (100%) (100%)
Foreign Foreign Foreign Foreign Foreign Foreign Foreign Foreign
Travel Travel Travel Travel Travel Travel Travel Travel
Emerge Emerge Emergency Emergency Emergency Emergenc Emergency Emergency
ncy ncy y
At- At-Home At-Home At-Home
Home Recovery Recovery Recovery
Recover
y
Basic Basic Extended
Drugs Drugs Drugs
($1,250 ($1,250 ($3,000
Limit) Limit) Limit)
Preventive Preventive
Care Care

PREMIUM INFORMATION [Boldface Type]

We [insert issuer's name] can only raise your premium if we
raise the premium for al policieslike yoursin this State. [If
the premium is based on the increasing age of the insured,
include information specifying when premiums will
change]

DISCLOSURES [Boldface Type]

Use this outline to compare benefits and premiums among
policies.

READ YOUR POLICY VERY CAREFULLY [Boldface
Type]

This is only an outline, describing your policy's most
important features. The policy is your insurance contract.
Y ou must read the policy itself to understand all of the rights
and duties of both you and your insurance company.

RIGHT TO RETURN POLICY [Boldface Type]

If you find that you are not satisfied with your policy, you
may return it to [insert issuer's address]. If you send the
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policy back to us within 30 days after your receive it, we will
treat the policy asif it had never been issued and return all of
your payments.

POLICY REPLACEMENT [Boldface Type]

If you are replacing another health insurance policy, do NOT
cancel it until you have actualy received your new policy
and are sure you wan to keep it.

NOTICE [Boldface Type]

This policy may not fully cover al of your medical costs.
[for agents:]

Neither [insert company's hame] nor its agents are connected

with Medicare.

[for direct response]
[insert company's name]
Medicare.

is not connected with

This outline of coverage does not give all the details of
Medicare coverage. Contact your local Social Security
Office or consult "The Medicare Handbook" for more
details.

COMPLETE ANSWERS ARE VERY
[Boldface Type]

IMPORTANT

When you fill out the application for the new policy, be sure
to answer truthfully and completely all questions about your
medical and health history. The company may cancel your
policy and refuse to pay any claimsif you leave out or fasify

important medical information. [If the policy or certificateis
guaranteed issue, this paragraph need not appear.]

Review the application carefully before you sign it. Be
certain that all information has been properly recorded.

[Include for each plan prominently identified in the cover
page, a chart showing the services, Medicare payments, plan
payments and insured payments for each plan, using the
same language, in the same order, using uniform layout and
format as shown in the charts below. No more than four
plans may be shown on one chart. For purposes of
illustration, charts for each plan are included in this
regulation. An issuer may use additional benefit plan
designations on these charts pursuant Section 9D of this
Regulation.]

[Include an explanation of any innovative benefits on the
cover page and in the chart, in a manner approved by the
Commissioner.]

PLAN A

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

*A benefit period begins on the first day you receive service
asan inpatient in a hospital and ends after you have been out
of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION* Semiprivate room and
board, general nursing and miscellaneous service
and supplies
First 60 days
61st thru 90th day
91st day and after:
- While using 60 lifetime .
reserve days All but $[764] $0 $716 (Part A Deductible)
- Once lifetime reserve days All but $[191] aday $[191 aday $0
are used:
-Additional 365 days
All but $[382] aday $[382] aday $0
- Beyond the Additional
365 days
$0 100% of $0**
Medicare Eligible
Expenses
$0 All Costs
$0
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SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements, including
having been in a hospital for at least 3 days and
entered a Medicare-approved facility within 30
days after leaving the hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday $0 Up to $[95.50] aday
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional 100% $0 $0
HOSPICE CARE
Available as long as your doctor certifies you are All but very limited | $0 Balance
terminally ill and you elect to receivethese services | oinqur-ance for  out-
patient drugs and in-
patient respite care

**NQOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would

have paid.

PLAN A

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare-Approved
amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES

MEDICARE PAYS

PLAN PAYS YOU PAY

MEDICAL EXPENSES — IN OR OUT OF THE
HOSPITAL AND OUTPATIENT TREATMENT, such
as Physician's services, inpatient and outpatient
medical and surgical services and supplies, physical
and speech therapy, diagnostic tests, durable medical
equipment,
- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare Approved

Amounts
- Part B Excess Charges (Above

Medicare Approved Amounts)

$0

$0

Generally 80%

$0 $100 (Part B Deductible)

Generally 20% $0

$0 All Costs

BLOOD

- First 3 pints $0

- Next $100 of Medicare Approved
Amounts*

- Remainder of Medicare Approved
Amounts

80%

All Costs $0
$0 $100 (Part B Deductible)

20% $0
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CLINICAL LABORATORY SERVICES — BLOOD
TESTS FOR DIAGNOSTIC SERVICES
100% $0 $0
PARTSA & B
SERVICES MEDICARE PLAN PAYS | YOU PAY
PAYS
HOMEHEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled care
services and medical supplies
— Durable medical equipment 100% $0 $0
First $100 of Medicare
Approved Amounts*
Remainder of Medicare $0 $0 $100  (Part B
Approved Amounts Deductible)
80% 20%
$0

* A benefit period begins on the first day you receive service
asan inpatient in a hospital and ends after you have been out
of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

PLAN B

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, genera
nursing and miscellaneous service and
supplies:
First 60 days
61% thru 90™ day
Q\llsth(‘jlay and aggrlf i All but ${764] $764] (Pat A | $0
: 'e“j‘“g itetime All but ${191] aday Deductible) $0
reserve 0ays ${191] aday
- Once lifetime reserve days
are used:
- Additional 365 days All but $[382] aday $0
$[382] aday
- Beyond the Additional
365 days $0 SO+
100% of Medicare
Eligible Expenses
$0 All Costs
$0
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SKILLED NURSING FACILITY CARE*
You must meet Medicare's requirements,
including having been in a hospital for at
least 3 days and entered a Medicare-
approved facility within 30 days after
leaving the hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday $0 Up to $[95.50] aday
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Available as long as your doctor certifies | Ay pyt very limited coinsurance | $0 Balance
you are termindly ill and you elect to | ¢ gyt patient drugs and in-
receive these services patient respite care

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would
have paid.

PLAN B

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare-Approved
Amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY

MEDICAL EXPENSES — IN OR OUT
OF THE HOSPITAL AND OUT-
PATIENT TREATMENT, such as
Physician's  services, inpatient and
outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic  tests, durable medical
equipment,
- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare

Approved Amounts
- Part B Excess Charges

(Above Medicare Approved

Amounts)

$0

Generaly 80%

$0 $100 (Part B Deductible)

Generally 20% $0

$0 All Costs
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BLOOD

- First 3 pints $0 All Costs $0

- Next $100 of Medicare
Approved Amounts*

- Remainder of Medicare
Approved Amounts

$0 $0 $100 (Part B Deductible)

80% 20% $0

CLINICAL LABORATORY SERVICES
— BLOOD TESTS FOR DIAGNOSTIC
SERVICES

100% $0 $0

PARTSA & B
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled care
services and medical supplies
— Durable medical equipment
First $100 of Medicare
Approved Amounts*
Remainder of Medicare
Approved Amounts $0 $0 $100 (Part B Deductible)

100% $0 $0

80% 20% $0

*A benefit period begins on the first day you receive service
asan inpatient in a hospital and ends after you have been out

PLAN C of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

MEDICARE (PART A) — HOSPITAL SERVICES — PER

BENEFIT PERIOD

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscel-laneous service and
supplies:
First 60 days
61% thru 90™ day All but $7[64] $764] (Pat A | 30
91st day and after: All but $[191] aday Deductible) $0
- While using 60 lifetime $[191] aday
reserve days
- Once lifetime reserve days
are used: All but $3[82] aday $0
- Additional 365 days $3[82] aday
- Beyond the Additional $0 $0**
365 days 100% of Medicare
Eligible Expenses
$0 All Costs
$0
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SKILLED
CARE*

You must meet Medicare's requirements,
including having been in a hospital for at
least 3 days and entered a Medicare-
approved facility within 30 days after

NURSING  FACILITY

Available as long as your doctor certifies
you are terminaly ill and you elect to
receive these services

respite care

leaving the hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Up to $[95.50] a day $0
$0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE

All but very limited coinsu-rance | $0
for out-patient drugs and in-patient

Balance

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would
have paid.

PLAN C

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare-Approved
Amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY

MEDICAL EXPENSES — IN OR OUT
OF THE HOSPITAL AND OUT-
PATIENT TREATMENT, such as
Physician's  services, inpatient and
outpatient medical and surgical services
and supplies, physical and speech therapy,
diagnostic  tests, durable medical
equipment,
- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare

Approved Amounts
- Part B Excess Charges

(Above Medicare Approved

Amounts)

$0

Generaly 80%

$100 (Pat B
deductible)

Generally 20%

All Costs
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BLOOD

- First 3 pints $0 All Costs $0

- Next $100 of Medicare
Approved Amounts*

- Remainder of Medicare
Approved Amounts

$0 $100 (Pat B | $0
deductible)

80% $0
20%

CLINICAL LABORATORY SERVICES
— BLOOD TESTS FOR DIAGNOSTIC
SERVICES

100% $0 $0

PARTSA & B

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled care
services and medical supplies
— Durable medical equipment
First $100 of Medicare 100%
Approved Amounts*
Remainder of Medicare
Approved Amounts $0 $100 (Part B
deductible)

80%
20%

OTHER BENEFITS— NOT COVERED BY MEDICARE

FOREIGN TRAVEL — NOT COVERED
BY MEDICARE Medically necessary
emer-gency care services beginning
during the first 60 days of each trip
outside the USA

- First $250 each calendar year

- Remainder of Charges

$0 $250

80% to a lifetime | 20% and amounts over the

maximum benefit of | $50,000 lifetime maximum

$50,000
* A benefit period begins on the first day you receive service
asan inpatient in a hospital and ends after you have been out

PLAN D of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

88

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

‘ SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
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HOSPITALIZATION* Semiprivate
room and board, general nursing and
miscel-laneous service and supplies
First 60 days
61st thru 90th day
91st day and after:
- While using 60 lifetime
reserve days All but $[764] $[764] _ (Pat A | $0
- Once lifetime reserve days are used: All but ${191] a day Deductible) $0
- Additional 365 days $[191] aday
All but $[382] aday $0
- Beyond the Additional 365 $[382] aday
days
$O $O**
100% of Medicare
Eligible Expenses
$0 All Costs
$0
SKILLED NURSING FACILITY
CARE*
You must meet Medicare's
requirements, including having been in
ahospital for at least 3 days and entered
a Medicare-approved facility within 30
days after leaving the hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Upto $[95.50] aday | $0
$0 $0 All costs
BLOOD
A rst_:_s pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Avallable as long as your doctor | A pyt very limited coinsurance for | $0 Balance
certifies you are termi nal_ly ill and you out-patient drugs and in-patient
elect to receive these services respite care

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would
have paid.

PLAN D

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare-Approved
amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY
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MEDICAL EXPENSES — IN OR
OUT OF THE HOSPITAL AND OUT-
PATIENT TREATMENT, such as
Physician's services, inpatient and
outpatient medical and surgical services
and supplies, physica and speech
therapy, diagnostic tests, durable
medical equipment,
- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare

Approved Amounts
- Part B Excess Charges

(Above Medicare Approved

Amounts)

$0 $0 $100 (Part B Deductible)

Generally 80% Generally 20% $0

$0 $0 All Costs

BLOOD

- First 3 pints %0 All Costs $0

- Next $100 of Medicare
Approved Amounts*

- Remainder of Medicare
Approved Amounts

$0 $0 $100 (Part B Deductible)

80% 20% $0

CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES

100% $0 $0

PARTSA & B

SERVICES MEDICARE PAYS PLAN PAYS | YOU PAY

HOME HEALTH CARE
MEDICARE APPROVED
SERVICES
— Medically necessary
skilled
care services and | 100% $0 $0
medical
supplies
— Durable medical $0 $0
equipment
- First $100 of Medicare | 80% 20%
Approved Amounts*
- Remainder of Medicare
Approved Amounts

$100 (Part B
Deductible)

$0
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AT-HOME RECOVERY
SERVICES — NOT
COVERED BY
MEDICARE Home care
certified by your doctors,
for persona care during
recovery from an injury or
sickness for which
Medicare approved a Home Actual Balance
Care Treatment Plan Chargesto $40
— Benefit for each visit avisit
— Number of Vvisits Up to the
covered
(must be received within ”M”emd.b;re of
8 A I ed
weeks of last Medicare vizirigov ot 1o
Approved visit) excee'd 7 each
— Calendar year maximum
y week
$1,600
OTHER BENEFITS — NOT COVERED BY MEDICARE
FOREIGN TRAVEL — NOT
COVERED BY MEDICARE
Medically necessary emergency care
services beginning during the first 60
days of each trip outside the USA
- First $250 each calendar year
- Remainder of Charges
$0 $250
80% to a lifetime | 20% and amounts over the
maximum benefit of | $50,000 lifetime maximum
$50,000
* A benefit period begins on the first day you receive service
PLAN E asan inpatient in a hospital and ends after you have been out

MEDICARE (PART A) — HOSPITAL SERVICES — PER

BENEFIT PE

RIOD

of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

SERVICES

MEDICARE PAYS

PLAN PAYS

YOU PAY
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HOSPITALIZATION* Semiprivate
room and board, general nursing and
miscel-laneous service and supplies
First 60 days
61st thru 90th day
9lst day and after: All but ${764 §764] (Pat A | $0
- While using 60 lifetime All but $[191] aday Deductible) $0
reserve days ${191] aday
- Once lifetime reserve days
are used: All but $[382] aday $0
- Additional 365 days $[382] aday
- Beyond the Additional 365
days $0**
100% of Medicare
$0 Eligible Expenses All Costs
$0
SKILLED NURSING FACILITY
CARE*
You must meet Medicare's
requirements, including having been in
ahospital for at least 3 days and entered
a Medicare-approved facility within 30
days after leaving the hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Upto $[95.50] aday | $0
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Avallable as long as your doctor | )| pyt very limited coinsur-ance | $0 Balance
certifies you are terminally ill and you | ¢, out-patient drugs and in-patient
elect to receive these services respite care

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would

have paid.

PLAN E

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare Approved
Amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY
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MEDICAL EXPENSES — IN OR
OUT OF THE HOSPITAL AND OUT-
PATIENT TREATMENT, such as
Physician's services, inpatient and
outpatient medical and surgical services
and supplies, physica and speech
therapy, diagnostic tests, durable
medical equipment,
- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare

Approved Amounts
- Part B Excess Charges

(Above Medicare Approved

Amounts)

$0 $0 $100 (Part B Deductible)

Generally 80% Generally 20% $0

$0 $0 All Costs

BLOOD

- First 3 pints %0 All Costs $0

- Next $100 of Medicare
Approved Amounts*

- Remainder of Medicare
Approved Amounts

$0 $0 $100 (Part B Deductible)

80% 20% $0

CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES

100% $0 $0

PARTSA & B

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

HOME HEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled
care services and medical
supplies
— Durable medica equipment
- First $100 of Medicare 100% $0 $0
Approved Amounts*
- Remainder of Medicare

Approved Amounts .
$0 $0 $100 (Part B Deductible)

80% 20% $0
(continued) OTHER BENEFITS — NOT COVERED BY MEDICARE

PLAN E (continued)

SERVICES MEDICARE PAYS PLAN PAYS | YOU PAY
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FOREIGN TRAVEL —
NOT COVERED BY
MEDICARE

Medically necessary emer-
gency care  services
beginning during the first
60 days of each trip outside
the USA

- First $250 each calendar
year

- Remainder of Charges

88

$0 $250

80% to a|20% and amounts
lifetime over the $50,000
maximum lifetime maximum
benefit of
$50,000

*PREVENTIVE
MEDICAL CARE
BENEFIT — NOT
COVERED BY
MEDICARE ASome
annual physical and
preventive  tests and
services such as. —feeal
ecedtt—bloed-test— digita
rectal exam, mammogram;
hearing screening, dipstick
urinalysis, diabetes
screening, thyroid function
test, irfluenza-shet-tetanus
and diphtheria booster and
education, administered or
ordered by your doctor
when not covered by
Medicare

- First $120 each calendar
year

- Additional charges

88

$120 $0
$0 All Costs

*Medicare benefits are subject to change. Please consult the
latest Guide to Health Insurance for People with Medicare.

PLAN F or HIGH DEDUCTIBLE PLAN F

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

*A benefit period begins on the first day you receive service
as an inpatient in a hospital and ends after you have been out
of the hospital and have not received skilled care in any other
facility for 60 daysin arow.

**This high deductible plan pays the same or offers the same
benefits as Plan F after one has paid a calendar year [$1500]
deductible. Benefits from the high deductible plan F will not

begin until out-of-pocket expenses are [$1500]. Out-of-

pocket expenses for this deductible are expenses that would

ordinarily be paid by the policy. This includes the Medicare

deductibles for Part A and Part B, but does not include the

plan’s separate foreign travel emergency deductible.
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AFTER YOU PAY | IN ADDITION TO $1500
$1500 DEDUCTIBLE,** YOU PAY
DEDUCTIBLE,**
PLAN PAYS
SERVICES MEDICARE PAYS
HOSPITALIZATION* Semiprivate
room and board, general nursing and
miscel-laneous service and supplies
First 60 days
61st thru 90th day
91st day and after: All but $[764] §764] (Pat A | $0
- While using 60 lifetime All but ${191] aday Deductible) $0
reserve days $191] aday
- Once lifetime reserve days
are used: All but $[382] aday
- Additional 365 days $[382] aday
- Beyond the Additional 365
days $0 $O**
100% of Medicare
$0 Eligible Expenses All Costs
$0
SKILLED NURSING FACILITY
CARE*
You must meet Medicare's
requirements, including having been in
a hospital for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the
hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Upto $[95.50] aday | $0
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Avallable as long as your doctor | Ayt very limited coinsur-ance for | $0 Balance
certifies you are terminally ill and you out-patient drugs and in-patient
elect to receive these services respite care

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would

have paid.

PLAN F or HIGH DEDUCTIBLE PLAN F

MEDICARE (PART B) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

*A benefit period begins on the first day you receive service
asan inpatient in a hospital and ends after you have been out
of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

**This high deductible plan pays the same or offers the same
benefits as Plan F after one has paid a calendar year [$1500]
deductible. Benefitsfrom the high deductible plan F will not
begin until out-of-pocket expenses are [$1500]. Out-of-
pocket expenses for this deductible are expenses that would
ordinarily be paid by the policy. Thisincludesthe Medicare
deductibles for Part A and Part B, but does not include the
plan’s separate foreign travel emergency deductible.
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(continued)

AFTER YOU PAY

AFTER YOU PAY $1500

$1500 DEDUCTIBLE** YOU PAY
DEDUCTIBLE,**
PLAN PAYS

SERVICES MEDICARE PAYS

MEDICAL EXPENSES — IN OR

OUT OF THE HOSPITAL AND OUT-
PATIENT TREATMENT, such as
Physician's services, inpatient and
outpatient medical and surgica
services and supplies, physical and
speech therapy, diagnostic tests,
durable medica equipment,

- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare
Approved Amounts
- Part B Excess Charges
(Above Medicare Approved
Amounts)
$0 $100 (Part B | $0
Deductible)
Generally 80%
Generally 20%
$0 $0
100%
BLOOD
- First 3 pints $0 All Costs
- Next $100 of Medicare
Approved Amounts*
- Remainder of Medicare $0 $100 . (Part B
Approved Amounts Deductible)
80% $0
20%
CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES
100% $0 $0
PARTSA & B

PLAN F or HIGH DEDUCTIBLE PLAN F (cont.)

SERVICES

MEDICARE PAYS

AFTER YOU PAY
$1500
DEDUCTIBLE,**
PLAN PAYS

AFTER YOU PAY $1500
DEDUCTIBLE,** YOU PAY
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HOME HEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled
care services and medical
supplies
— Durable medica equipment
- First $100 of Medicare 100% $0 $0
Approved Amounts*
- Remainder of Medicare
Approved Amounts
$0 $100 (Pat B | $0
Deductible)
80% $0
20%
OTHER BENEFITS — NOT COVERED BY MEDICARE
AFTER YOU PAY AFTER YOU PAY $1500
$1500 DEDUCTIBLE,** YOU PAY
DEDUCTIBLE,**
PLAN PAYS
SERVICES MEDICARE PAYS
FOREIGN TRAVEL — NOT
COVERED BY MEDICARE
Medically necessary emer-gency care
services beginning during the first 60
days of each trip outside the USA
- First $250 each calendar year
- Remainder of Charges
$0 $0 $250
$0 80% to a lifetime | 20% and amounts over the
maximum benefit of | $50,000 lifetime maximum
$50,000
*A benefit period begins on the first day you receive service
asan inpatient in a hospital and ends after you have been out
PLAN G of the hospital and have not received skilled carein any other

facility for 60 daysin arow.

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION*  Semiprivate
room and board, general nursing and
miscel-laneous service and supplies
First 60 days
61st thru 90th day
91st day and after: All but ${764] $[764] (Pat A | $0
- While using 60 lifetime All but $[191] aday Deductible) $0

reserve days ${191] aday
- Once lifetime reserve days

are used: All but $[382] aday $0

- Additional 365 days $[382] aday

- Beyond the Additional 365

days $O $O*~k
100% of Medicare
$0 E(I;glble Expenses All Costs
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SKILLED NURSING FACILITY
CARE*

You must meet Medicare's
requirements, including having been in
a hospital for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the

Available as long as your doctor
certifies you are terminally ill and you
elect to receive these services

respite care

hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Up to $[95.50] aday $0
$0 $0 All costs
BLOOD
First 3 pints $0 3 pints $0
Additional amounts 100% $0 $0
HOSPICE CARE

All but very limited coinsur-ancefor | $0
out-patient drugs and in-patient

Balance

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited

PLAN G

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare Approved

from billing you for the balance based on any difference

Amounts for covered services (which are noted with an

between its billed charges and the amount Medicare would

asterisk), your Part B Deductible will have been met for the

have paid.

calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY

MEDICAL EXPENSES — IN OR
OUT OF THE HOSPITAL AND OUT-
PATIENT TREATMENT, such as
Physician's services, inpatient and
outpatient medical and surgica
services and supplies, physical and
speech therapy, diagnostic tests,
durable medical equipment,
- First 100 days of Medicare

Approved Amounts*
- Remainder of Medicare

Approved Amounts
- Part B Excess Charges

(Above Medicare Approved

Amounts)

$0

Generally 80%

$0 $100 (Part B Deductible)

Generally 20% $0

80% 20%
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BLOOD
- First 3 pints ) $0 All Costs $0
- Next $100 of Medicare
Approved Amounts* .
- Remainder of Medicare $0 $0 $100 (Part B Deductible)
Approved Amounts
80% 20% $0
CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES
100% $0 $0
(continued) PARTSA & B
PLAN G (continued)
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOME HEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled
care services and medical
supplies
— Durable medical equipment
- First $100 of Medicare 100% $0 $0
Approved Amounts*
- Remainder of Medicare
Approved Amounts )
$0 $0 $100 (Part B Deductible)
80% 20% $0
AT-HOME RECOVERY SERVICES
— NOT COVERED BY MEDICARE
Home care certified by your doctors,
for personal care during recovery from
an injury or sickness for which
Medicare approved a Home Care
Treatment Plan
— Benefit for each visit
— Number of visits covered
(must be received within 8
weeks of last Medicare $0 Actual Charges to | Balance
Approved visit) $40 avisit
$0
— Calendar year maximum Up to the number of
Medicare Approved
visits, not to exceed
7 each week
$0
$1,600
OTHER BENEFITS— NOT COVERED BY MEDICARE
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
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FOREIGN TRAVEL —
COVERED BY MEDICARE
Medically necessary emer-gency care
services beginning during the first 60
days of each trip outside the USA

- First $250 each calendar year

- Remainder of Charges

$0 $0 $250

20% and amounts over the
$50,000 lifetime maximum

$0 80% to a lifetime
maximum benefit of
$50,000

*A benefit period begins on the first day you receive service
as an inpatient in a hospital and ends after you have been out
of the hospital and have not received skilled care in any other
facility for 60 daysin arow.

PLANH

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
HOSPITALIZATION* Semiprivate
room and board, general nursing and
miscel-laneous service and supplies
First 60 days
61st thru 90th day
91st day and after: All but $764] §764] (Pat A | $0
- While using 60 lifetime Al but ${191] aday Deductible) $0
reserve days $191] aday
- Once lifetime reserve days
are used: All but $[382] aday
- Additional 365 days $[382] aday
- Beyond the Additional 365
days $0 $0**
100% of Medicare
Eligible Expenses All Costs
$0
SKILLED NURSING FACILITY
CARE*
You must meet Medicare's
requirements, including having been in
a hospital for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the
hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Upto $[95.50] aday | $0
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Avallsble as long as your doctor | Ayt very limited coinsur-ance for | $0 Balance
certifies you are terminaly ill and you out-patient drugs and in-patient
elect to receive these services respite care

**NOTICE: When your Medicare Part A hospital benefits
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are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare Approved

from billing you for the balance based on any difference

Amounts for covered services (which are noted with an

between its billed charges and the amount Medicare would

asterisk), your Part B Deductible will have been met for the

have paid.

PLANH

calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY

MEDICAL EXPENSES — IN OR
OUT OF THE HOSPITAL AND
OUTPATIENT TREAT-MENT, such
as Physician's services, inpatient and
outpatient medical and  surgica
services and supplies, physical and
speech therapy, diagnostic tests,
durable medical equipment,
- First 100 days of Medicare
Approved Amounts*
- Remainder of Medicare
Approved Amounts
- Part B Excess Charges
(Above Medicare Approved
Amounts)

$0

Generally 80%

$0 $100 (Part B Deductible)

Generally 20% $0

$0 All Costs

BLOOD

- First 3 pints $0

- Next $100 of Medicare
Approved Amounts*

- Remainder of Medicare
Approved Amounts

80%

All Costs $0

$0 $100 (Part B Deductible)

20% $0

CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES

100%

PARTSA & B

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY
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HOME HEALTH CARE MEDICARE
APPROVED SERVICES
— Medically necessary skilled
care services and medical
supplies
— Durable medical equipment
- First $100 of Medicare 100% $0 $0
Approved Amounts*
- Remainder of Medicare
Approved Amounts

$0 $0 $100 (Part B Deductible)

80% 20% $0
(continued) OTHER BENEFITS— NOT COVERED BY MEDICARE

PLAN H (continued)

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY

FOREIGN TRAVEL — NOT
COVERED BY MEDICARE
Medically necessary emer-gency care
services beginning during the first 60
days of each trip outside the USA

- First $250 each calendar year

- Remainder of Charges

$0 $0 $250

80% to a lifetime | 20% and amounts over the
maximum benefit of | $50,000 lifetime maximum

$50,000
BASIC OUTPATIENT PRE-
SCRIFTION DRUGS — NOT
COVERED BY MEDICARE
- First $250 each calendar year
- Next $2,500 each calendar
year $0 $0 $250
- Over $2,500 each calendar $0 50% — $1.250 | 50%
year calendar year
maximum benefit All Costs
$0
* A benefit period begins on the first day you receive service
PLAN I asan inpatient in a hospital and ends after you have been out

of the hospital and have not received skilled carein any other
MEDICARE (PART A) — HOSPITAL SERVICES— PER  facility for 60 daysin arow.
BENEFIT PERIOD

| SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
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HOSPITALIZATION*  Semiprivate
room and board, general nursing and
miscellaneous service and supplies
First 60 days
61st thru 90th day
91st day and after:
- While using 60 lifetime
reserve days All but $[764] $[764] _ (Pat A | $0
- Once lifetime reserve days are used: All but $[191] a day Deductible) $0
- Additional 365 days $[191] aday
- Beyond the Additional 365 All but $[382] aday $0
days $[382] aday
$0 $O**
100% of Medicare
Eligible Expenses
$0 All Costs
$0
SKILLED NURSING FACILITY
CARE*
You must meet Medicare's
requirements, including having been in
a hospital for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the
hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] a day Upto $[95.50] aday | $0
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Avaleble as long as your doctor | Ay pyt very limited coinsurance for | $0 Balance
certifies you are termindly ill and you | . patient drugs and in- patient
elect to receive these services respite care

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would

have paid.

PLAN |

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare-Approved
Amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES MEDICARE PAYS

PLAN PAYS YOU PAY
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(continued)

MEDICAL EXPENSES — IN OR
OUT OF THE HOSPITAL AND
OUT-PATIENT TREATMENT, such
as Physician's services, in-patient and
out-patient medical and surgical
services and supplies, physical and
speech therapy, diagnostic tests,
durable medical equipment,
- First 100 days of Medicare
Approved Amounts*
- Remainder of Medicare
Approved Amounts
- Part B Excess Charges

PLAN | (continued)

(Above Medicare Approved $0 $0 $100 (Part B Deductible)
Amounts)
Generally 80% Generally 20% $0
$0 100% $0
BLOOD
- First 3 pints A %0 All Costs $0
- Next $100 of Medicare $0 $0 $100 (Part B Deductible)
Approved Amounts*
- Remainder of Medicare
Approved Amounts 80% 20% $0
CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES
100% 3$0 $0
PARTSA & B
SERVICES MEDICARE PAYS PLAN PAYS | YOU PAY
HOME HEALTH CARE
MEDICARE
APPROVED SERVICES
— Maedicaly necessary 100% $0 $0
skilled care services and
medical supplies
—  Durable medica
equipment $0 $0 $100 (Part
- First $100 of Deductible)
Approved Amounts* $0
- Remainder of
Medicare
Approved Amounts
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AT-HOME RECOVERY SERVICES
— NOT COVERED BY
MEDICARE

Home care certified by your doctors,
for personal care during recovery
from an injury or sickness for which
Medicare approved a Home Care

Treatment Plan
— Benefit for each visit $0 Actual Charges to | Balance
$40 avisit
— Number of visits covered $0
(must be received within 8 Up to the number of
weeks of last Medicare Medicare Approved
Approved visit) visits, not to exceed
. 7 each week
— Calendar year maximum $0
$1,600
OTHER BENEFITS — NOT COVERED BY MEDICARE
SERVICES MEDICARE PAYS PLAN PAYS YOU PAY
FOREIGN TRAVEL — NOT
COVERED BY MEDICARE
Medically necessary emer-gency care
services beginning during the first 60
days of each trip outside the USA
- First $250 each calendar year
- Remainder of Charges* $0 $0 $250
$0 80% to a lifetime | 20% and amounts over the
maximum benefit of | $50,000 lifetime maximum
$50,000
BASIC OUTPATIENT PRE-
SCRIPTION DRUGS — NOT
COVERED BY MEDICARE
- First $250 each calendar year
- Next $2,500 each calendar $0 $0 $250
year $0 50% —  $1,250 50%
calendar year
- Over $2,500 each calendar %0 maximum benefit All Cosis
year $0

PLAN Jor HIGH DEDUCTIBLE PLAN J

MEDICARE (PART A) — HOSPITAL SERVICES — PER
BENEFIT PERIOD

*A benefit period begins on the first day you receive service
as an inpatient in ahospital and ends after you have been out
of the hospital and have not received skilled carein any other
facility for 60 daysin arow.

**This high deductible plan pays the same or offers the same
benefits as Plan J after one has paid a calendar year [$1500]
deductible. Benefits from high deductible plan J will not
begin until out-of-pocket expenses are [$1500]. Out-of-
pocket expenses for this deductible are expenses that would
ordinarily be paid by the policy. This includes the Medicare
deductibles for Part A and Part B, but does not include the
plan’s separate prescription drug deductible or the plan's
separate foreign travel emergency deductible.

SERVICES MEDICARE PAYS

AFTER YOU PAY | IN_ADDITION TO $1500

$1500 DEDUCTIBLE** YOU PAY
DEDUCTIBLE **
PLAN PAYS
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HOSPITALIZATION*
Semiprivate room and board, general
nursing and miscellaneous service
and supplies
First 60 days
61st thru 90th day
91st day and after:
- While using 60 lifetime All but $[764] $[764] _ (Pat A | $0
reserve days All but $[191] aday Deductible) $0
- Once lifetime reserve days are used: $[191] aday
- Additional 365 days
All but $[382] aday $0
- Beyond the Additional 365 $[382] aday
days
$O $O*~k
100% of Medicare
Eligible Expenses
$0 All Costs
$0
SKILLED NURSING FACILITY
CARE*
You must meet Medicare's
requirements, including having been
in a hospita for at least 3 days and
entered a Medicare-approved facility
within 30 days after leaving the
hospital
- First 20 days
- 21st thru 100th day
- 101st day and after
All approved amounts $0 $0
All but $[95.50] aday Upto ${95.50] aday | $0
$0 $0 All costs
BLOOD
First 3 pints $0 3pints $0
Additional amounts 100% $0 $0
HOSPICE CARE
Avallable as long as your doctor | Al pt very limited coinsurance for | $0 Balance
certifies you are terminaly ill and out-patient drugs and in-patient
you elect to receive these services respite care

**NOTICE: When your Medicare Part A hospital benefits
are exhausted, the insurer stands in the place of Medicare
and will pay whatever amount Medicare would have paid for
up to an additional 365 days as provided in the policy’s
“Core Benefits.” During this time the hospital is prohibited
from billing you for the balance based on any difference
between its billed charges and the amount Medicare would

have paid.

PLAN J

MEDICARE (PART B) — MEDICAL SERVICES — PER
CALENDAR YEAR

*Once you have been billed $100 of Medicare-Approved
Amounts for covered services (which are noted with an
asterisk), your Part B Deductible will have been met for the
calendar year.

SERVICES MEDICARE PAYS

AFTER YOU PAY | AFTER YOU PAY $1500

$1500 DEDUCTIBLE** YOU PAY
DEDUCTIBLE **
PLAN PAYS
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MEDICAL EXPENSES — IN OR
OUT OF THE HOSPITAL AND
OUT-PATIENT TREATMENT, such
as Physician's services, inpatient and
outpatient medical and surgical
services and supplies, physical and
speech therapy, diagnostic tests,
durable medical equipment,
- First 100 days of Medicare
Approved Amounts*
- Remainder of Medicare
Approved Amounts
- Part B Excess Charges
(Above Medicare Approved

Amounts)
$0 $100 (Part B

Deductible)

Generally 80% $0
Generally 20%

$0 $0
100%

BLOOD

- First 3 pints $0 All Costs

- Next $100 of Medicare $0 $100 (Part B
Approved Amounts* Deductible)

- Remainder of Medicare
Approved Amounts

88

80%
20%

CLINICAL LABORATORY
SERVICES — BLOOD TESTS FOR
DIAGNOSTIC SERVICES

100% $0 $0

(continued) PARTSA & B

PLAN Jor HIGH DEDUCTIBLE PLAN J(cont.)

AFTER YOU PAY | AFTER YOU PAY $1500
$1500 DEDUCTIBLE** YOU PAY
DEDUCTIBLE **
PLAN PAYS
SERVICES MEDICARE PAYS
HOME HEALTH CARE
MEDICARE APPROVED
SERVICES
— Medically necessary skilled care
services and medical supplies 100% $0 $0
— Durable medica equipment
- First $100 of Medicare
Approved Amounts*
- Remainder of Medicare $0 $100 (Part B
Approved Amounts Deductible)
80% $0
20%
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(continued)

AT-HOME RECOVERY SERVICES
— NOT COVERED BY
MEDICARE Home care certified by
your doctors, for personal care during
recovery from an injury or sickness
for which Medicare approved aHome
Care Treatment Plan

— Bengfit for each visit

— Number of visits covered

(must be received within 8
weeks of last Medicare
Approved visit)

— Calendar year maximum

Actual Charges to $40
avisit

Up to the number of
Medicare  Approved
visits, not to exceed7
each week

$1,600

Balance

PLAN Jor HIGH DEDUCTIBLE PLAN J(cont.)

OTHER BENEFITS—NOT COVERED BY MEDICARE

AFTER YOU PAY | AFTER YOU PAY $1500
$1500 DEDUCTIBLE,** YOU PAY
DEDUCTIBLE,**
SERVICES MEDICARE PAYS PLAN PAYS
FOREIGN TRAVEL — NOT
COVERED BY MEDICARE
Medically necessary emer-gency care
services beginning during the first 60
days of each trip outside the USA
- First $250 each calendar year
- Remainder of Charges $0 $0 $250
$0 80% to a lifetime | 20% and amounts over the
maximum benefit of | $50,000 lifetime maximum
$50,000
EXTENDED OUTPATIENT
PRESCRIPTION DRUGS — NOT
COVERED BY MEDICARE
- First $250 each calendar year
$0 $0 $250
)l/\le?t $6,000 each calendar % 50% —  $3000 | 50%
calendar year
- Over $6,000 each calendar $0 maximum benefit All Costs
year
$0
***PREVENTIVE MEDI-CAL
CARE BENEFIT — NOT COVERED
BY MEDICARE
ASome annual  physical  and
preventive tests and services such as:
fecal-oceultblood-test— digital rectal
exam, ammegram,——hearing
screening, dipstick urinalysis, diabetes
screening, thyroid function test,
nfluenza-shet—tetanus and diphtheria
booster and education, administered or
ordered by your doctor when not
covered by Medicare
- First $120 each calendar year
- Additional charges $0 $120 $0
$0 $0 All Costs
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***Medicare benefits are subject to change. Please consult
the latest Guide to Health Insurance for People with
Medicare.

[Drafting Note: The term "certificate" should be substituted
for the word "policy" throughout the outline of coverage
where appropriate.]

D. Notice Regarding Policiesor Certificates Which are
Not Medicare Supplement Policies.

(1) Any accident and sickness insurance policy or
certificate, other than a Medicare supplement policy, or a
policy issued pursuant to a contract under Section 1876 of
the Federal Social Security Act (42 U.S.C. § 1395 et seq.),
disability income policy; basic, catastrophic, or major
medical expense policy; single premium nonrenewable
policy or other policy identified in Section 3B of this
regulation, issued for delivery in this State to persons
eligible for Medicare by reason of age shall notify insureds
under the policy that the policy is not a Medicare supplement
policy or certificate. The notice shall either be printed or
attached to the first page of the outline of coverage delivered
to insureds under the policy, or if no outline of coverage is
delivered, to the first page of the policy or certificate
delivered to insureds. The notice shall be in no less than
twelve (12) point type and shall contain the following
language:

"THIS [POLICY OR CERTIFICATE] IS NOT A
MEDICARE SUPPLEMENT [POLICY OR CONTRACT].
If you are eligible for Medicare, review the "Guide to Health
Insurance for People with Medicare” available from the
company."

(2) Applications provided to persons eligible for
Medicare for the health insurance policies or certificates
described in Subsection D(1) shal disclose, using the
applicable statement in Appendix C, the extent to which the
policy duplicates Medicare. The disclosure statement shall
be provided as a part of, or together with, the application for
the policy or certificate.

Cross-reference to Section 16: See Appendix C, page .

Section 18%.Requirements for
Replacement Coverage

A. Application forms shall include the following
guestions designed to €elicit information as to whether, as of
the date of the application, the applicant has another
Medicare supplement or other health insurance policy or
certificate in force or whether a Medicare supplement policy
or certificate is intended to replace any other accident and
sickness or certificate is intended to replace any other
accident and sickness policy or certificate presently in force.
A supplementary application or other form to be signed by
the applicant and agent containing such questions and

Application Forms and

statements may be used.

[Statements]

(1) You do not need more than one Medicare
supplement policy.

(2) If you purchase this policy, you may want to
evaluate your existing health coverage and decide if you
need multiple coverages.

(3) You may be €ligible for benefits under
Medicaid and may not need a Medicare supplement policy.

(4) The benefits and premiums under your
Medicare supplement policy can be suspended, if requested,
during your entitlement to benefits under Medicaid for 24
months. Y ou must request this suspension within 90 days of
becoming €eligible for Medicaid. If you are no longer
entitled to Medicaid, your policy will be reinstituted if
reguested within 90 days of losing Medicaid eligibility.

(5) Counseling services are available in your state
to provide advice concerning your purchase of Medicare
supplement insurance and concerning medical assistance
through the state Medicaid program, including benefits as a
Qualified Medicare Beneficiary (QMB) and a Specified
Low-Income Medicare Beneficiary (SLMB).

[Questiong]

To the best of your knowledge.

(1) Do you have another Medicare supplement
policy or certificate in force (including health care service
contract, health maintenance organization contract)?

(a) If so, with which company?
(b) If so, do you intend to replace your current
Medicare supplement policy with this policy [certificate] ?

(2) Do you have any other health insurance
coverage that provides benefits similar to this Medicare
supplement policy?

(a) If so, with which company?
(b) What kind of policy?

(3) Are you covered for
through the State Medicaid program:

(8 As a Specified Low-Income Medicare
Beneficiary (SLMB)?
(b) As a Quadified Medicare Beneficiary

medical assistance

(QMB)?
(c) For Other Medicaid medical benefits?

B. Agentsshall list any other health policies they have
sold to the applicant.

(1) list policies sold which are still in force.
(2) List policies sold in the past five (5) years
which are no longer in force.

C. Inthe case of adirect response issuer, a copy of the
application or supplemental form, signed by the applicant,
and acknowledged by the insurer, shall be returned to the
applicant by the insurer upon delivery of the policy.
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D. Upon determining that a sale will involve
replacement of Medicare supplement coverage, any issuer,
other than a direct response insurer, or its agent, shall furnish
the applicant, prior to issuance or delivery of the Medicare
supplement policy or certificate, a notice regarding
replacement of accident and sickness coverage. One copy of
such notice signed by the applicant and the agent, except
where the coverage is sold without an agent, shall be
provided to the applicant and an additional signed copy shall
be retained by the insurer. A direct response issuer shall
deliver to the applicant at the time of the issuance of the
policy the notice regarding replacement of accident and
sickness coverage.

E. The notice required by Subsection D above for an
issuer shall be provided in substantially the following form
in no less than twelve (12) point type.

NOTICE TO APPLICANT REGARDING
REPLACEMENT OF MEDICARE SUPPLEMENT
INSURANCE

[Insurance company's name and address]

SAVE THIS NOTICE!
YOU IN THE FUTURE

IT MAY BE IMPORTANT TO

According to [your application] [information you have
furnished], you intend to terminate existing Medicare
supplement insurance and replace it with a policy to be
issued by [Company Name] |nsurance Company. Y our hew
policy will provide thirty (30) days within which you may
decide without cost whether you desire to keep the policy.

Y ou should review this new coverage carefully. Compare it
with all accident and sickness coverage you now have. If,
after due consideration, you find that purchase of this
Medicare supplement coverage is a wise decision, you
should terminate your present Medicare supplement
coverage. You should evaluate the need for other accident
and sickness coverage you have that may duplicate this

policy.

STATEMENT TO APPLICANT BY ISSUER, AGENT
[BROKER OR OTHER REPRESENTATIVE]:

| have reviewed your current medical or health insurance
coverage. To the best of my knowledge, this Medicare
supplement policy will not duplicate your existing Medicare
coverage because you intend to terminate your existing
Medicare supplement coverage. The replacement policy is
being purchased for the following reason(s) (check one):

Additional benefits.
No change in benefits, but lower premiums.

Fewer benefits and lower premiums.
Other.

1. Hedth conditions which you may presently have
(preexisting conditions) may not be immediately or fully
covered under the new policy. This could result in denial or
delay of aclaim for benefits under the new policy, whereas a
similar claim might have been payable under your present
policy.

2. State law provides that your replacement policy or
certificate may not contain new preexisting conditions,
waiting period, elimination periods or probationary periods.

3. If you till wish to terminate your present policy
and replace it with new coverage, be certain to truthfully and
completely answer all questions on the application
concerning your medical and health history. Failure to
include all material medical information on an application
may provide a basis for the company to deny any future
claims and to refund your premium as though your policy
had never been in force. After the application has been
completed and before you sign it, review it carefully to be
certain that all information has been properly recorded. [If
the policy or certificate is guaranteed issue, this paragraph
need not appear.]

Do not cancel your present policy until you have received
you new policy and are sure that your want to keep it.

(Signature of Agent, Broker or Other Representative)

[Typed Name and Address of Issuer, Agent or Broker]

(Applicant's Signature)

(Date)
*Signature not required for direct response sales.

F. Paragraphs 1 and 2 of the replacement notice
(applicable to preexisting conditions) may be deleted by an
issuer if the replacement does not involve application of a
new preexisting condition limitation.

Section 198.Filing Requirements for Advertising
An issuer shall provide a copy of any Medicare supplement

advertisement intended for use in this State whether through
written, radio or television medium to the Commissioner of
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Insurance of this State for review or approval by the
Commissioner to the extent it may be required under state
law.

Section 2019.Standards for Marketing
A. Anissuer directly or through its producers, shall:

(1) Establish marketing procedures to assure that
any comparison of policies by its agents or other producers
will be fair and accurate.

(2) Establish marketing procedures to assure
excessive insurance is not sold or issued.

(3) Display prominently by type or other
appropriate means, on the first page of the policy the
following:

"Notice to buyer: This policy may not cover al of your
medical expenses.”

(4) Inquire and otherwise make every reasonable
effort to identify whether a prospective applicant or enrollee
for Medicare supplement insurance already has accident and
sickness insurance and the types and amounts of any such
insurance.

(5) Establish auditable procedures for verifying
compliance with this Subsection A.

B. In addition to the practices prohibited in [insert
citation to state unfair trade practices act], the following acts
and practices are prohibited:

(1) Twisting. Knowingly making any misleading
representation or incomplete or fraudulent comparison of
any insurance policies or insurers for the purpose of
including, or tending to induce, any person to lapse, forfeit,
surrender, terminate, retain, pledge, assign, borrow on, or
convert any insurance policy or to take out a policy of
insurance with another insurer.

(2) High pressure tactics. Employing any method
of marketing having the effect of or tending to induce the
purchase of insurance through force, fright, threat, whether
explicit or implied, or undue pressure to purchase or
recommend the purchase of insurance.

(3) Cold lead advertising. Making use directly or
indirectly of any method of marketing which fails to disclose
in a conspicuous manner that a purpose of the method of
marketing is solicitation of insurance and that contact will be
made by an insurance agent or insurance company.

C. The terms "Medicare Supplement,” "Medigap,"
"Medicare Wraparound" and words of similar import shall
not be used unless the policy is issued in compliance with
this regulation.

Section 210.Appropriateness of Recommended Purchase
and Excessive Insurance

A. In recommending the purchase or replacement of
any Medicare supplement policy or certificate an agent shall
make reasonable efforts to determine the appropriateness of

arecommended purchase or replacement.

B. Any sde of Medicare supplement coverage that
will provide an individual more than one Medicare
supplement policy or certificate is prohibited.

Section 221.Reporting of Multiple Policies

A. On or before March 1 of each year, an issuer shall
report the following information for every individua
resident of this State for which the issuer has in force more
than one Medicare supplement policy or certificate:

1. Policy and certificate number; and
2. Date of issuance.

B. The items set forth above must be grouped by

individual policyholder.

Section 232.Prohibition Against Preexisting Conditions,
Waiting Periods, Elimination Periods and Probationary
Periods in Replacement Policies or Certificates

A. If a Medicare supplement policy or certificate
replaces another Medicare supplement policy or certificate,
the replacing issuer shall waive any time periods applicable
to preexisting conditions, waiting periods, elimination
periods and probationary periods in the new Medicare
supplement policy or certificate to the extent such time was
spent under the original policy.

B. If a Medicare supplement policy or certificate
replaces another Medicare supplement policy or certificate
which has been in effect for at least six (6) months, the
replacing policy shall not provide any time period applicable
to preexisting conditions, waiting periods, elimination
periods and probationary periods.

Section 243.Separability

If any provision of this regulation or the application thereof
to any person or circumstances is for any reason held to be
invalid, the remainder of the regulation and the application
of such provision to other persons or circumstances shall not
be affected thereby.

Section 254.Effective Date
This Regulation shall be effective on January 1, 1992.
David N. Levinson
November 8, 1991
APPENDIX A
MEDICARE SUPPLEMENT REFUND CALCULATION

FORM
FOR CALENDAR YEAR

TYPEL
SMSBP?
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FOR THE STATE OF COMPANY
NAME

NAIC Group Code NAIC Company
Code

PERSON COMPLETING THIS EXHIBIT
Title Telephone
Number

@ (b)

Earned Incurred
Premium>Claims®
Line
1. Current Year's Experience
a. Total (al policy years)
b. Current year'sissues (%)
c. Net (for reporting purposes = 1a - 1b)

2. Past Years Experience (All Policy Y ears)

3. Total Experience
(Net Current Year + Past Y ears Experience)

4. RefundsLast Year (Excluding Interest)

5. Previous Since Inception (Excluding Interest)

6. Refunds Since Inception (Excluding I nterest)

7. Benchmark Ratio Since Inception
(SEE WORKSHEET FOR RATIO 1)

8. Experienced Ratio Since Inception

Total Actual Incurred Claims (Line 3, Col. b) = Ratio 2

Tot. Earned Prem. (Line 3, Col. a — Refunds Since
Inception (line 6)

9. LifeYearsExposed Since Inception

If the Experienced Ratio is less than the Benchmark Ratio,
and there are more than 500 life years exposure, then
proceed to calculation of refund.

APPENDIX A

MEDICARE SUPPLEMENT REFUND CALCULATION
FORM
FOR CALENDAR YEAR

TYPEL

SMSBP?
FOR THE STATE OF
NAME

NAIC Group Code
Code
PERSON

COMPANY

NAIC Company

COMPLETING THIS EXHIBIT

Title
Number

Telephone

10. Tolerance Permitted (obtained from credibility table)

11. Adjustment to Incurred Claim for Credibility

Ratio 3 = Ratio 2 + Tolerance

If Ratio 3 is more than benchmark ratio (ratio 1), arefund or
credit to premium is not required.
Claims =

12. Adjusted Incurred

(Tot. Earned Premiums (line 3, col. 8) — Refunds Since
Inception (line 6) x Ratio 3 (line 11)

13. Refund = Total Earned Premium (line 3, col. a) —
Refunds Since Inception (line 6) —
Adjusted Incurred Claims (line 12)

Benchmark Ratio (Ratio 1)

If the amount on line 13 is less than .005 times the
annualized premium in force as of December 31 of the
reporting year, then no refund is made. Otherwise, the
amount on line 13 is to be refunded or credited, and a
description of the refund and/or credit against premiums to
be used must be attached to this form.

MEDICARE SUPPLEMENT CREDIBILITY TABLE

Life Y ears Exposed Since InceptionTolerance

10,000+0.0%

5,000 - 9,9995.0%
2,500 - 4,9997.5%
1,000 - 2,49910.0%
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500 - 99915.0%

If less than 500, no credibility.

Yndividual, group, individua Medicare Select, or group
Medicare “ Select only

2'SMSBP" = Standardized Medicare Supplement Benefit
Plan

3Includes model Loadi ngs and fees charged.
4Excludes Active Life Reserves.

SThisisto be used as"Issue Y ear Earned Premium” for Y ear
1 of next year's "Worksheet for Calculation of Benchmark
Ratios".

| certify that the above information and calculations are true
and accurate to the best of my knowledge and belief.

Signature

Name — Please Type

Title

Date

APPENDIX A

REPORTING FORM FOR THE CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION

FOR INDIVIDUAL POLICIES FOR CALENDAR YEAR

TYPEL

SMSBP?
FOR THE STATE OF
NAME

NAIC Group Code
Code
PERSON

COMPANY

NAIC Company

COMPLETING THIS EXHIBIT

Title
Number

Telephone

@ | ®»* © C) C) 0 © Q) 0] 0 ©F
Year Earned Factor (b) x | Cumula- (d) x (e) Factor (b) x (9) Cumula | (h)x (i) Policy
Premium (© tive Loss -tive Year Loss
Ratio Loss Ratio
Ratio

1 2.770 0.442 0.000 0.000 04

2 4.175 0.493 0.000 0.000 0.55

3 4.175 0.493 1.194 0.659 0.65
4 4.175 0.493 2.245 0.669 0.67

5 4.175 0.493 3.170 0.678 0.69

6 4.175 0.493 3.998 0.686 0.71

7 4.175 0.493 4.754 0.695 0.73

8 4.175 0.493 5.445 0.702 0.75

9 4.175 0.493 6.075 0.708 0.76
10 4.175 0.493 6.650 0.713 0.76
1 4.175 0.493 7.176 0.717 0.76
12 4.175 0.493 7.655 0.720 0.77
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13 4175 0.493 8.093 0.723 077
14 4175 0.493 8.493 0.725 077
15 4175 0.493 8.684 0.725 077
Total (k): : (m): (n):
APPENDIX A

Benchmark Ratio Since Inception: (I + n) / (k= m):

Yndividual, group, individua Medicare Select, or group
Medicare “ Select only

2'SMSBP" = Standardized Medicare Supplement Benefit

REPORTING FORM FOR THE CALCULATION OF
BENCHMARK RATIO SINCE INCEPTION
FOR INDIVIDUAL POLICIES FOR CALENDAR YEAR

. 1
Plan - Use“P" for pre-standardized plans TYPE
3Year 1isthe current calendar year - 1. Year 2isthe current SMSBP?
calendar year - 2 (etc.) (Example: If the current year is1991, FOR THE STATE OF COMPANY
then: Year 1is1990; Year 2 is 1989, etc.) NAME
4For the calendar year on the appropriate line in column (a), ’C\Itgollec Group Code NAIC Company
the premium earned during that year for policies issued in
P g ety P PERSON  COMPLETING  THIS  EXHIBIT

that year.
5These loss ratios are not explicitly used in. computing _the Title Telephone
benchmark loss ratios. They are the loss ratios, on a policy Number
year basis, which result in the cumulative loss ratios
displayed on this worksheet. They are shown here for
informational purposes only.

@ | © C) © M © Q) 0) 0) ©°

Year Earned Factor (b) x | Cumula- (d)x (e Factor (b)x(g) | Cumula- (h) x (i) Policy

Premiu (0 tive Loss tive Loss Year Loss
m Ratio Ratio Ratio

1 2770 0507 0.000 0.000 0.46

2 4.175 0.567 0.000 0.000 0.63

3 4.175 0.567 1.194 0.759 0.75

4 4175 0567 2245 0771 0.77

5 4.175 0.567 3.170 0.782 0.8

6 4.175 0.567 3.998 0.792 0.82

7 4175 0567 4.754 0.802 0.84

8 4.175 0.567 5.445 0.811 0.87

9 4.175 0.567 6.075 0.818 0.88

10 4175 0567 6.650 0.824 0.88

11 4.175 0.567 7.176 0.828 0.88
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12 4.175 0.567 7.655 0.831 0.88
13 4175 0.567 8.093 0.834 0.89
14 4.175 0.567 8.493 0.837 0.89
15 4.175 0.567 8.684 0.838 0.89
Total (k): (): (m): (n):

Certificate #l ssuance
Benchmark Ratio Since Inception: (I + n) / (k= m):

Undividual, group, individual Medicare Select, or group
Medicare “ Select only

2'SMSBP" = Standardized Medicare Supplement Benefit
Plan - Use“P" for pre-standardized plans

3Year 1isthe current calendar year - 1. Year 2isthe current
calendar year - 2 (etc.) (Example: If the current year is1991,
then: Year 1is1990; Year 2is 1989, etc.)

“For the calendar year on the appropriate line in column (a),
the premium earned during that year for policies issued in
that year.

5These loss ratios are not explicitly used in computing the
benchmark loss ratios. They are the loss ratios, on a policy
year basis, which result in the cumulative loss ratios
displayed on this worksheet. They are shown here for
informational purposes only.

APPENDIX B

FORM FOR REPORTING
DUPLICATE MEDICARE SUPPLEMENT POLICIES

Company Name:

Address:

Phone Number:

Due March 1, annually

The purpose of this form is to report the following
information on each resident of this state who has in force
more than one Medicare supplement policy or certificate.
Theinformation is to be grouped by individual policyholder.

Policy and Date of

Signature

Name and Title (please type)

Date
APPENDIX C
DISCLOSURE STATEMENTS

Instructions for Use of the Disclosure Statements for
Health Insurance Policies sold to Medicare Beneficiaries
that Duplicate Medicare

1. Section 1882(d) of the Federal Social Security
ActlawPL103N432; [42 U.S.C. 1395sg] prohibitsthe sale
of a heath insurance policy (the term policy or policies
includes certificates) that duplicate Medicare benefits unless
it will pay benefits without regard to other health coverage
and it includes the prescribed disclosure statement on or
together with the application.

2. All types of health insurance policies that duplicate
Medicare shal include one of the attached disclosure
statements, according to the particular policy type involved,
on the application or together with the application. The
disclosure statement may not vary from the attached
statements in terms of language or format (type size, type
proportional spacing, bold character, line spacing, and usage
of boxes around text).

3. State and federal law prohibits insurers from selling
a Medicare supplement policy to a person that already has a
Medicare supplement policy except as a replacement.

4. Property/casualty and life insurance policies are not
considered health insurance.

5. Disability income policies are not considered to
provide benefits that duplicate Medicare.

6. Long-term care insurance policies that coordinate
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with Medicare and other health insurance are not considered
to provide benefits that duplicate Medicare.

7. The federal law does not pre-empt state laws that
are more stringent than the federal requirements.

87. The federal law does not pre-empt existing state
form filing requirements.

9. Section 1882 of the federal Social Security Act was
amended in Subsection (d)(3)(A) to allow for aternative
disclosure statements. The disclosure statements aready in
Appendix C remain. Carriers may use either disclosure
statement with the requisite insurance product. However,
carriers should use either the original disclosure statements
or the alternative disclosure statements and not use both

simultaneously.

[Original disclosure statement fFor policies that provide
benefits for expenses incurred for an accidental injury only]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance

This insurance provides limited benefits, if you meet the
policy conditions, for hospital or medical expenses that
result from accidental injury. It does not pay your Medicare
deductibles or coinsurance and is not a substitute for
Medicare Supplement insurance.

Thisinsurance duplicates Medicare benefits when it pays:
hospital or medical expenses up to the maximum stated

in the policy

Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization

physician services

other approved items and services

Before Y ou Buy This Insurance

v Check the coverage in al health insurance policies you
already have.

v For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

v For help in understanding your health insurance, contact
your state insurance department or state senior insurance

counseling program.

[Original disclosure statement Ffor policies that provide
benefits for specified limited services]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance

This insurance provides limited benefits, if you meet the
policy conditions, for expenses relating to the specific
services listed in the policy. It does not pay your Medicare
deductibles or coinsurance and is not a substitute for
Medicare Supplement insurance.

This insurance duplicates Medicare benefits when:
any of the services covered by the policy are also
covered by Medicare

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization

physician services

other approved items and services

Before Y ou Buy This Insurance

v Check the coverage in al health insurance policies you
aready have.

v For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

v For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Original disclosure statement Ffor policies that reimburse
expenses incurred for specified disease(s) or other specified
impairment(s).  This includes expense incurred cancer,
specified disease and other types of health insurance policies
that limit reimbursement to named medical conditions.]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance
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This insurance provides limited benefits, if you meet the
policy conditions, for hospital or medical expenses only
when you are treated for one of the specific diseases or
health conditions listed in the policy. It does not pay your
Medicare deductibles or coinsurance and is not a substitute
for Medicare Supplement insurance.

Thisinsurance duplicates Medicare benefits when it pays:
hospital or medical expenses up to the maximum stated
in the policy

Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization

physician services

other approved items and services

Before Y ou Buy This Insurance

v Check the coverage in al health insurance policies you
already have.

v For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

v For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Criginal disclosure statement Ffor policies that pay fixed
dollar amounts for specified diseases or other specified
impairments. This includes cancer, specified disease, and
other health insurance policies that pay a scheduled benefit
or specific payment based on diagnosis of the conditions
named in the policy.]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance

This insurance pays a fixed amount, regardless of your
expenses, if you meet the policy conditions, for one of the
specific diseases or health conditions named in the policy. It
does not pay your Medicare deductibles or coinsurance and
is not a substitute for Medicare Supplement insurance.

This insurance duplicates Medicare benefits because

Medicare generally pays for most of the expenses for the
diagnosis and treatment of the specific conditions or
diagnoses named in the policy.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization

physician services

hospice

other approved items and services

Before Y ou Buy This Insurance

v Check the coverage in al health insurance policies you
aready have.

v For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

v For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Original disclosure statement Ffor indemnity policies and
other policies that pay a fixed dollar amount per day,
excluding long-term care policies.]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance

This insurance pays a fixed amount, regardiess of your
expenses, for each day you meet the policy conditions. It
does not pay your Medicare deductibles or coinsurance and
is not a substitute for Medicare Supplement insurance.

This insurance duplicates M edicare benefits when:
any expenses or services covered by the policy are also
covered by Medicare

Medicare generally pays for most or al of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization

physician services

hospice

other approved items and services
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Before Y ou Buy This Insurance

v Check the coverage in all health insurance policies you
already have.

v For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

v For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Criginal disclosure statement Ffor policies that provide
benefits for both expenses incurred and fixed indemnity
basig]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance

This insurance pays limited reimbursement for expenses if
you meet the conditions listed in the policy. It also pays a
fixed amount, regardless of your expenses, if you meet other
policy conditions. It does not pay your Medicare deductibles
or coinsurance and is not a substitute for Medicare
Supplement insurance.

Thisinsurance duplicates Medicare benefits when:

- any expenses or services covered by the policy are aso
covered by Medicare; or

- it pays the fixed dollar amount stated in the policy and
Medicare covers the same event

Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

- hospitalization

- physician services

- hospice

- other approved items and services

Before Y ou Buy This Insurance

v Check the coverage in al health insurance policies you
already have.

v For more information about Medicare and Medicare

Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

v For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

BENEFHS
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[Original disclosure statement +for other health insurance
policies not specifically identified in the previous
statements]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THIS INSURANCE DUPLICATES SOME MEDICARE
BENEFITS

Thisis not Medicare Supplement Insurance

This insurance provides limited benefits if you meet the
conditionslisted in the policy. It does not pay your Medicare
deductibles or coinsurance and is not a substitute for
Medicare Supplement insurance.

This insurance duplicates M edicare benefits when it pays:

the benefits stated in the policy and coverage for the
same event is provided by Medicare

Medicare generally pays for most or al of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization

physician services

hospice

other approved items and services

Before Y ou Buy This Insurance

v Check the coverage in al headlth insurance policies you
aready have.

v For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.
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v For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Alternative disclosure statement for policies that provide

trigger the payment of benefits from this policy.

This insurance provides limited benefits, if you meet the
policy conditions, for expenses relating to the specific
services listed in the policy. It does not pay your Medicare

benefits for expenses incurred for an accidental injury only.]

deductibles or coinsurance and is not a substitute for

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THISISNOT MEDICARE SUPPLEMENT INSURANCE

M edicare Supplement insurance.

Medicare pays extensive benefits for medically necessary

Some health care services paid for by Medicare may also

services regardless of the reason you need them. These
include:

trigger the payment of benefits from this policy.

This insurance provides limited benefits, if you meet the
policy conditions, for hospital or medical expenses that
result from accidental injury. It does not pay your Medicare
deductibles or coinsurance and is not a substitute for

hospitalization
physician services
other approved items and services

This policy must pay benefits without regard to other health

M edicare Supplement insurance.

Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These
include:

hospitalization
physician services
other approved items and services

This policy must pay benefits without regard to other health
benefit coverage to which you may be entitled under
Medicare or other insurance.

Before You Buy This Insurance

< Check the coverage in all health insurance policies you

benefit coverage to which you may be entitled under
Medicare or other insurance.

Before You Buy This Insurance

+ Check the coverage in all health insurance policies you
aready have.

# For more information about Medicare and Medicare
Supplement insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

+ For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Alternative disclosure statement for policies that reimburse
expenses incurred for specified diseases or other specified

already have.

< For more information about Medicare and Medicare

impairments. This includes expense-incurred cancer,

specified disease and other types of health insurance policies
that limit reimbursement to named medical conditions.]

Supplement _insurance, review the Guide to Health
Insurance for People with Medicare, available from the

IMPORTANT NOTICE TO PERSONS ON MEDICARE

insurance company.

« For help in understanding your health insurance, contact

THISISNOT MEDICARE SUPPLEMENT INSURANCE

Some health care services paid for by Medicare may also

your state insurance department or state senior insurance

trigger the payment of benefits from this policy. Medicare

counseling program.

[Alternative disclosure statement for policies that provide

generally pays for most or all of these expenses.

This insurance provides limited benefits, if you meet the

benefits for specified limited services.]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THISISNOT MEDICARE SUPPLEMENT INSURANCE

policy conditions, for hospital or medical expenses only
when you are treated for one of the specific diseases or
health conditions listed in the policy. It does not pay your
Medicare deductibles or coinsurance and is not a substitute

Some health care services paid for by Medicare may also

for Medicare Supplement insurance.
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Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These

hospice
other approved items and services

This policy must pay benefits without regard to other health

include:

- hospitalization
- physician services
- hospice
other approved items and services

This policy must pay benefits without regard to other health
benefit coverage to which you may be entitled under
Medicare or other insurance.

Before You Buy This Insurance

< Check the coverage in all health insurance policies you
already have.

< For more information about Medicare and Medicare
Supplement _insurance, review the Guide to Health

benefit coverage to which you may be entitled under
Medicare or other insurance.

Before Y ou Buy This Insurance

# Check the coverage in all health insurance policies you
aready have.

+ For more information about Medicare and Medicare
Supplement _insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

+ For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

[Alternative disclosure statement for indemnity policies and

Insurance for People with Medicare, available from the

other policies that pay a fixed dollar amount per day,

insurance company.

« For help in understanding your health insurance, contact

excluding long-term care policies.]

IMPORTANT NOTICE TO PERSONS ON MEDICARE

your state insurance department or state senior insurance

THISISNOT MEDICARE SUPPLEMENT INSURANCE

counseling program.

[Alternative disclosure statement for palicies that pay fixed

Some health care services paid for by Medicare may also
trigger the payment of benefits from this policy.

dollar _amounts for specified diseases or other specified

impairments. This includes cancer, specified disease, and
other health insurance policies that pay a scheduled benefit

Thisinsurance pays afixed dollar amount, regardless of your
expenses, for each day you meet the policy conditions. It

or_specific payment based on diagnosis of the conditions

does not pay your Medicare deductibles or coinsurance and

named in the policy.]

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THISISNOT MEDICARE SUPPLEMENT INSURANCE

Some health care services paid for by Medicare may also

is not a substitute for M edicare Supplement insurance.

Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These

trigger the payment of benefits from this policy.

This insurance pays a fixed amount, regardless of your
expenses, if you meet the policy conditions, for one of the
specific diseases or health conditions named in the policy. It
does not pay your Medicare deductibles or coinsurance and
is not a substitute for M edicare Supplement insurance.

Medicare pays extensive benefits for medically necessary

include:

- hospitalization

- physician services

- hospice

other approved items and services

This policy must pay benefits without regard to other health
benefit coverage to which you may be entitled under

services regardless of the reason you need them. These

Medicare or other insurance.

include:

hospitalization
physician services

Before You Buy This Insurance

+ Check the coverage in all health insurance policies you
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already have.

# For more information about Medicare and Medicare
Supplement _insurance, review the Guide to Health

your state insurance department or state senior insurance
counseling program.

[Alternative disclosure statement for other health insurance

Insurance for People with Medicare, available from the

policies not specifically identified in the preceding

insurance company.

«  For help in understanding your health insurance, contact

statements.

IMPORTANT NOTICE TO PERSONS ON MEDICARE

your state insurance department or state senior insurance

THISISNOT MEDICARE SUPPLEMENT INSURANCE

counseling program.

[Alternative disclosure statement for policies that provide

Some headlth care services paid for by Medicare may also
trigger the payment of benefits from this policy.

benefits upon both an expense-incurred and fixed indemnity
basis.

IMPORTANT NOTICE TO PERSONS ON MEDICARE
THISISNOT MEDICARE SUPPLEMENT INSURANCE

This insurance provides limited benefits if you meet the
conditionslisted in the policy. It does not pay your Medicare
deductibles or coinsurance and is not a substitute for
M edicare Supplement insurance.

Some health care services paid for by Medicare may also

Medicare generally pays for most or all of these expenses.

trigger the payment of benefits from this policy.

This insurance pays limited reimbursement for expenses if

Medicare pays extensive benefits for medically necessary
services regardless of the reason you need them. These

you meet the conditions listed in the policy. It also pays a
fixed amount, regardless of your expenses, if you meet other
policy conditions. It does not pay your Medicare deductibles
or _coinsurance and is not a substitute for Medicare
Supplement insurance.

Medicare generally pays for most or all of these expenses.

Medicare pays extensive benefits for medically necessary

include:

- hospitalization
- physician services
- hospice
other approved items and services

This policy must pay benefits without regard to other health
benefit coverage to which you may be entitled under

services regardless of the reason you need them. These

Medicare or other insurance.

include:

- hospitalization
- physician services
- hospice
other approved items and services

This policy must pay benefits without regard to other health

Before You Buy This Insurance

+ Check the coverage in all health insurance policies you
aready have.

+ For more information about Medicare and Medicare
Supplement _insurance, review the Guide to Health

benefit coverage to which you may be entitled under

Insurance for People with Medicare, available from the

Medicare or other insurance.

Before You Buy This Insurance

< Check the coverage in all health insurance policies you

insurance company.

+ For help in understanding your health insurance, contact
your state insurance department or state senior insurance
counseling program.

already have.

# For more information about Medicare and Medicare
Supplement _insurance, review the Guide to Health
Insurance for People with Medicare, available from the
insurance company.

« For help in understanding your health insurance, contact
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DEPARTMENT OF NATURAL
RESOURCES AND

ENVIRONMENTAL CONTROL
DivisiON OF AIR & WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

REGISTER NOTICE

1. TITLE OF THE REGULATIONS:

REGULATION NO. 25 - “REQUIREMENTS FOR
PRECONSTRUCTION REVIEW” OF THE STATE OF
DELAWARE REGULATIONS GOVERNING THE
CONTROL OF AIRPOLLUTION

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:

The Department is proposing to amend Regulation No.
25 to correct deficienciesidentified by the EPA inan April 3,
1998 Federal Register rulemaking (Volume 63, Number 64,
pages 16433 - 16435) and to clarify existing provisions of
the regulation. The corrections to noted deficiencies include
the public participation procedures for nonattainment new
source review (NSR) permits, and the criteria to claim
emission reductions to be used as the offset requirement for
new major sources or major modifications to existing major
sources of volatile organic compounds or nitrogen oxides
emissions. The federal requirements for these provisions are
found at 40 CFR Part 51 Subpart I, “Review of New Sources
and Modifications.”
3. POSSIBLE TERMS OF THE AGENCY ACTION:

None

4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT:
7 Delaware Code, Chapter 60

5. OTHERREGULATIONSTHAT MAY BEAFFECTED
BY THE PROPOSAL.:
None

6. NOTICE OF PUBLIC COMMENT:

The public comment period for this proposed revision
will extend to, at least, March 30, 1999. Interested parties
may submit comments in writing during this time frame to:
Leslie Andersen, Air Quality Management Section, 715
Grantham Lane, New Castle, DE 19720, and/or statements
and testimony may be presented either orally or in writing at
the public hearing to be held on Tuesday, March 23, 1999
beginning at 6:00 p.m. at the DNREC Richardson & Robbins

Building in Dover, DE.

7. PREPARED BY:
Leslie C. Andersen (302) 323-4542, February 10, 1999

REGULATION NO. 25
REQUIREMENTS FOR PRECONSTRUCTION
REVIEW

0H1H93 xx/xx/99
Section 1 - General Provisions

1.1 Requirements of this regulation are in addition to any
other requirements of the State of Delaware Regulations
Governing the Control of Air Pollution.

1.2 Any stationary source which will impact an attainment
area or an unclassifiable area as designated by the U.S.
Environmental Protection Agency (EPA) pursuant to Section
107 of the Clean Air Act Amendments of 1990 (CAA), is
subject to the regulations of Section 3, Prevention of
Significant Deterioration (PSD).

1.3 Any dationary source which will impact a
non-attainment area as designated by the EPA pursuant to
Section 107 of the CAA is subject to the regulations of
Section 2, Emission Offset Provisions (EOP).

1.4 A source may be subject to PSD for one pollutant and to
EOP for another pollutant, or may affect both attainment or
unclassifiable areas and a non-attainment area for the same
pollutant.

15 Any emission limitation represented by Lowest
Achievable Emission Rate (LAER) may be imposed by the
Department pursuant to regulations adopted under Section 2
herein notwithstanding any emission limit specified
elsewhere in the State of Delaware Regulations Governing
the Control of Air Pollution.

1.6 Any emission limitation represented by Best Available
Control Technology (BACT) may be imposed by the
Department pursuant to regulations adopted under Section 3
herein notwithstanding any emission limit specified
elsewhere in the State of Delaware Regulations Governing
the Control of Air Pollution.

1.7 No stationary source shall be constructed unless the
applicant can substantiate to the Department that the source
will comply with any applicable emission limit or New
Source Performance Standard or Emission Standard for a
Hazardous Air Pollutant as set forth in the State of Delaware
Regulations Governing the Control of Air Pollution.
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1.8 Any stationary source that implements, for the purpose
of gaining relief from Regulation 25, Section 3, by any
physical or operationa limitation on the capacity of the
source to emit a pollutant, including (but not limited to) air
pollution control equipment and restrictions on hours of
operation or on the type or amount of material combusted,
stored, or processed, shall be treated as part of its design and
the limitation or the effect it would have on emissions is
enforceable, not withstanding any emission limit specified
elsewhere in the State of Delaware Regulations Governing
the Control of Air Pollution. If a source petitions the
Department for relief from any resulting limitation described
above, the source is subject to review under Regulation 25,
Sections 2 and 3 as though construction had not yet
commenced on the source or modification.

1.9 Definitions - For the purposes of this regulation

A. "Mgjor Stationary Source" - See Sections 2.2 and
3.0

B. "Mgor Modification”

1. Magjor modification means any physical change
or change in the method of operation of a major stationary
source that would result in a significant net emissions
increase of any pollutant subject to regulation under the
CAA.

2. Any net emissions increase that is significant
for either volatile organic compounds or nitrogen oxides
shall be considered significant for ozone.

3. A physical change or change in the method of
operation shall not include:

i. Routine
replacement;

ii. Use of an dternative fuel or raw material
by reason of an order under sections 2(a) and (b) of the
Energy Supply and Environmental Coordination Act of 1974
(or any superseding legislation) or by reason of a natural gas
curtailment plan pursuant to the Federal Power Act;

iii. Use of an alternative fuel by reason of an
order or rule under Section 125 of the CAA;

iv. Use of an dternative fuel at a steam
generating unit to the extent that the fuel is generated from
municipal solid waste;

v. Use of an dternative fuel or raw material
by a stationary source which:

a The source was capable of
accommodating before January 6, 1975, unless such change
would be prohibited under any previously issued permit
condition which was established after January 6, 1975.

b. The source is approved to use under
any previously issued PSD permit or under Regulation 25,
Section 3.

maintenance, repair and

vi. Anincrease in the hours of operation or in
the production rate, unless such change would be prohibited
under any previously issued permit condition which was

established after January 6, 1975;

vii. Any change in ownership at a stationary
source.

C. "Net Emissions Increase"

1. Net emissions increase means the amount by
which the sum of the following exceeds zero:

i. Any increase in actual emissions from a
particular physical change or change in method of operation
at a stationary source; and

ii. Any other increases and decreases in
actual emissions at the source that are contemporaneous with
the particular change and are otherwise creditable.

2. Anincrease or decrease in actual emissions is
contemporaneous with the increase from the particular
change only if it occurs between:

i. The date five years before construction on
the particular change commences; and

ii. The date that the increase from the
particular change occurs.

3. Anincrease or decrease in actual emissions is
creditable only if the Department has not relied on it in
issuing a permit for the source under this section, which
permit isin effect when the increase in actual emissions from
the particular change occurs.

4. Anincrease or decrease in actual emissions of
sulfur dioxide or particulate matter which occurs before the
applicable baseline date is creditable only if it is required to
be considered in calculating the amount of maximum
allowable increases remaining available.

5. An increase in actual emissions is creditable
only to the extent that the new level of actual emissions
exceedsthe old level.

6. A decrease in actual emissions is creditable
only to the extent that:

i. Theold level of actual emissions or the
old level of alowable emissions, whichever is lower,
exceeds the new level of actual emissions;

ii. It isenforceable at and after the time that
actual construction on the particular change begins; and

iii. It has approximately the same qualitative
significance for public health and welfare as that attributed
to the increase from the particular change.

iv. It has not been adopted by the Department
as arequired reduction to be made part of the SIP or it is not
required by the Department pursuant to an existing
reguirement of the SIP.

7. Anincrease that results from aphysical change
at a source occurs when the emissions unit on which
construction occurred becomes operational and begins to
emit a particular pollutant. Any replacement unit that
requires shakedown becomes operational only after a
reasonable shakedown period, not to exceed 180 days.

D. "Potential to Emit" means the maximum capacity
of a stationary source to emit a pollutant under its physical
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and operational design. Any physica or operational
limitation on the capacity of the source to emit a pollutant,
including air pollution control equipment and restrictions on
hours of operation or on the type or amount of material
combusted, stored, or processed, shall be treated as part of its
design if the limitation or the effect it would have on
emissionsis enforceable. Secondary emissions do not count
in determining the potential to emit of a stationary source.

E. "Stationary Source' means any building, structure,
facility or installation which emits or may emit any air
pollutant subject to regulation under the CAA.

F. "Building, Structure, Facility, or Installation"
means all of the pollutant-emitting activities which belong to
the same industrial grouping, are located on one or more
contiguous or adjacent properties, and are under the control
of the same person (or persons under common control).
Pollutant-emitting activities shall be considered as part of the
same industrial grouping if they belong to the same "Magjor
Group" (i.e., which have the same first two digit code) as
described in the Standard Industrial Classification Manual,
1972, as amended by the 1977 Supplement (U.S.
Government Printing Office stock numbers 4101-0066 and
003-005-00176-0, respectively). For purposes of Section 2,
this definition shall apply only to the "Building, Structure or
Facility".

G. "Emissions Unit" means any part of a stationary
source which emits or would have the potentia to emit any
pollutant subject to regulation under the CAA.

H. "Construction” means any physica change or
change in the method of operation (including fabrication,
erection, installation, demolition or modification of an
emissions unit) which would result in a change in actual
emissions.

I. "Commence" as applied to construction of a major
stationary source or magjor modification means that the
owner or operator has all necessary preconstruction
approvals or permits and either has:

1. Begun, or caused to begin, a continuous
program of actual on-site construction of the source, to be
completed within a reasonable time; or

2. Entered into binding agreements or contractual
obligations, which cannot be canceled or modified without
substantial loss to the owner or operator, to undertake a
program of actual construction of the source to be completed
within areasonable time.

J. "Necessary Preconstruction Approvals or Permits’
means those permits or approvals required under Delaware
air quality control laws and regulations.

K. "Begin Actua Construction" means, in general,
initiation of physical on-site construction activities on an
emissions unit which are of a permanent nature. Such
activities include, but are not limited to, installation of
building supports and foundations, laying underground
pipework and construction or permanent storage structures.

With respect to a change in method of operations, this term
refers to those on-site activities other than preparatory
activities which mark the initiation of the change.

L. “Best Available Control Technology" means an
emissions limitation (including a visible emission standard)
based on the maximum degree of reduction for each
pollutant subject to regulation under CAA which would be
emitted from any proposed major stationary source or major
maodification which the Department, on a case-by-case basis,
takes into account energy, environmental, and economic
impacts and other costs, determines is achievable for such
source or modification through application of production
processes or available methods, systems, and techniques,
including fuel cleaning or treatment or innovative fuel
combustion techniques for control of such pollutant. In no
event shall application of best available control technology
result in emissions of any pollutant which would exceed the
emissions allowed by any applicable standard under
Regulation 20 and 21. If the Department determines that
technological or economic limitations on the application of
measurement methodology to a particular emissions unit
would make the imposition of an emissions standard
infeasible, a design, equipment, work practice, operational
standard, or combination thereof, may be prescribed instead
to satisfy the requirement for the application of best
available control technology. Such standard shall, to the
degree possible, set forth the emissions reduction achievable
by implementation of such design, equipment, work practice
or operation, and shall provide for compliance by means
which achieve equivalent results.

M. "Baseline Concentration”

1. Basdline concentration means that ambient
concentration level which exists in the baseline area at the
time of the applicable baseline date. A baseline
concentration is determined for each pollutant for which a
baseline date is established and shall include:

i. The actua emissions representative of
sources in existence on the applicable baseline date, except
as provided in paragraph 1.9M(2);

ii. The alowable emissions of major
stationary sources which commenced construction before
January 6, 1975, but were not in operation by the applicable
baseline date.

2. The following will not be included in the
baseline concentration and will affect the applicable
maximum allowabl e increase(s):

i. Actua emissions from any major
stationary source on which construction commenced after
January 6, 1975; and

ii. Actua emissions increases and decreases
at any stationary source occurring after the baseline date.

N. "Baseline Date"

1. Basdline date means the earliest date after
August 7, 1977, on which the first complete application is
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submitted by a major stationary source or major
modification subject to the requirements of Regulation 25,
Section 3.

2. Baseline date means the earliest date after
August 7, 1977, but before the effective date of this
regulation, on which the first complete application by a
major stationary source or major modification which would
have been subject to the requirements of Regulation 25,
Section 3 if application were submitted after the effective
date of this regulation.

3. The baseline date is established for each
pollutant for which increments or other equivalent measures
have been established if:

i. The areain which the proposed source or
modification would construct is designated as attainment or
unclassifiable for the pollutant on the date of its complete
application under this section; and

ii. In the case of a major stationary source,
the pollutant would be emitted in significant amounts, or, in
the case of amajor modification, there would be a significant
net emissions increase of the pollutant.

O. "Basdline Area’

1. Baseline area means any intrastate area (and
every part thereof) designated as attainment or unclassifiable
in which the major source or major modification establishing
the baseline date would construct or would have an air
quality impact equal to or greater than 1 1g/m3 (annual
average) of the pollutant for which the baseline date is
established.

2. Area redesignations cannot intersect or be
smaller than the area of impact of any major stationary
source or major modification which:

i. Establishes abaseline date, or

ii. Issubject to this section.

P. "Allowable Emissions' means the emissions rate of
a stationary source calculated using the maximum rated
capacity of the source (unless the source is subject to
enforceable limits which restrict the operating rate, or hours
of operation, or both) and the most stringent of the

following:

1. The applicable standards as set forth in
Regulations 20 and 21;

2. Other applicable Delaware State

Implementation Plan emissions limitations, including those
with a future compliance date; or

3. The emissions rate specified as an enforceable
permit condition, including those with a future compliance
date.

Q. "Secondary Emissions’ means emissions which
would occur as a result of the construction or operation of a
major stationary source or major modification, but do not
come from the major stationary source or major modification
itself. For the purpose of this section, secondary emissions

must be specific, well defined, quantifiable, and impact the
same general area as the stationary source or modification
which causes the secondary emissions. Secondary emissions
may include, but are not limited to:

1. Emissions from ships, trains, or other vehicles
coming to or from the new or modified stationary source;
and

2. Emissions from any offsite support facility(s)
which would not otherwise be constructed or increase its
emissions as a result of the construction or operation of the
major stationary source or major modification.

R. "Innovative Control Technology" means any
system of air pollution control that has not been adequately
demonstrated in practice, but would have a substantial
likelihood of achieving greater continuous emissions
reduction than any control system in current practice or of
achieving at least comparable reductions at lower cost in
terms of energy economics, or non-air quality environmental
impacts.

S. "Fugitive Emissions" means those emissions which
could not reasonably pass through a stack, chimney, vent, or
other functionally equivalent opening.

T. "Actual Emissions:

1. Actua emissions means the actual rate of
emissions of a pollutant from an emission unit, as
determined in accordance with subparagraphs (2) through
(4) below.

2. In general, actual emissions as of a particular
date shall equal the average rate, in tons per year, at which
the unit actually emitted the pollutant during a two-year
period which precedes the particular date and which is
representative of normal source operation. The Department
shall alow the use of a different time period upon a
determination that it is more representative of normal source
operation. Actua emissions shall be calculated using the
unit's actual operating hours, production rates, and types of
materials processed, stored, or combusted during the
selected time period.

3. The Depatment may presume that
source-specific  alowable emissions for the unit are
equivalent to the actual emissions of the unit.

4. For any emissions unit which has not begun
normal operations on the particular date, actual emissions
shall equal the potential to emit of the unit on that date.

U. "Complete" means, in reference to an application
for a permit, that the application contains al of the
information necessary for processing the application.

V. "Significant"

1. Significant means, in reference to a net
emissions increase or the potential of a source to emit any of
the following pollutants, a rate of emissions that would equal
or exceed any of the following rates:

Pollutant and Emissions Rate
Carbon monoxide: 100 tons per year (TPY)
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Sulfur dioxide: 40 TPY

Particulate matter: 25 TPY

Ozone: New Castle and Kent Counties - 25
TPY of ether volatile organic compounds or nitrogen
oxides*

Sussex County - 40 TPY of either

volatile organic compounds or nitrogen oxides *

Lead: 0.6 TPY

Asbestos: 0.007 TPY

Beryllium: 0.0004 TPY

Mercury: 0.1 TPY

Vinyl chloride: 1 TPY

Fluorides: 3 TPY

Sulfuric acid mist: 7 TPY

Hydrogen sulfide (H,S): 10 TPY

Total reduced sulfur (including H,S): 10 TPY

Reduced sulfur compounds (including H,S):

10TPY
PM g particulate: 15 TPY

*  Note: Increases in net emissions shall not
exceed 25 tons per year in New Castle and Kent Counties, or
40 tons per year in Sussex, when aggregated with all other
net increases in emissions from the source over any period of
five consecutive calendar years which includes the calendar
year in which such increases occur. No part of the five
consecutive years shall extend before January 1, 1991.

2. "Significant" means, in reference to a net
emissions increase or the potential of a source to emit a
pollutant subject to regulation under the CAA that paragraph
1.9V.(1) doesnot list, any emissions rate.

3. Notwithstanding paragraph 1.9 V.(1),
"significant" means any emissions rate or any net emissions
increase associated with a major stationary source or major
modification, which would construct within ten kilometers
of aClass| area, and have an impact on such area equal to or

greater than 1 1g/m?3, (24-hour average).

W. "Fixed capital cost" means the capital needed to
provide all the depreciable components.

X. "Lowest Achievable Emission Rate (LAER) means
the same as defined in Regulation No. 1, "Definitions and
Administrative Principles’.

Y. "Reconstruction" will be presumed to have taken
place where the fixed capital cost of the new components
exceed 50 percent of the fixed capital cost of a comparable
entirely new stationary source. Any final decision as to
whether reconstruction has occurred shal be made in
accordance with the provisions of 40 CFR 60.15(f)(1)-(3). A
reconstructed stationary source will be treated as a new
stationary source for purposes of this regulation. In
determining lowest achievable emission rate (LAER) for a
reconstructed stationary source, the provisions of 40 CFR
60.15(f)(4) shall be taken into account in assessing whether a

new source performance standard is applicable to such
stationary source.

Z. “Ozone Transport Region” means the region
designated by section 184 of the federal Clean Air Act and
comprised of the states of Connecticut, Delaware, Maine,
Maryland, Massachusetts, New Hampshire, New Jersey,
New York, Pennsylvania, Rhode Island, Vermont, and the
Consolidated Metropolitan Statistical Area that includes the
District of Columbia and northern Virginia.

AA.“Permanent” (Reductions) means that the actual
emission reductions submitted to the Department for
certification have been incorporated in a permit or a permit
condition or, in the case of a shutdown, the permit to operate
for the emission unit(s) has been voided.

BB. “Quantifiable” (Reductions) means that the amount,
rate_and characteristics of emission reductions can be
determined by methods that are considered reliable by the
Department and the Administrator of the EPA.

CC.“Real” (Reductions) means reductions in actual
emissions released into the atmosphere.

DD.“Surplus’ (Reductions) means actual emission
reductions below the baseline (see Section 2.5(B)) not
required by regulations or proposed regulations, and not
used by the source to meet any state or federal regulatory

reguirements.
EE. “Enforceable” means any standard, reguirement,

limitation or condition established by an applicable federal
or state regulation or specified in a permit issued or order
entered thereunder, or contained in a SIP approved by the
Administrator of the U.S. Environmental Protection Agency
(EPA), and which can be enforced by the Department and the
Administrator of the EPA.

O0H1HI3 xx/xx/99

Section 2 - Emission Offset Provisions (EOP)

2.1 Applicability - The provisions of this Section shall
apply to any person responsible for any proposed new major
stationary source or any proposed major modification.

2.2 For purposes of Section 2, "major stationary source"
means

A. Any stationary source of air pollutants which emits,
or has the potential to emit, 100 tons per year or more of any
pollutant subject to regulation under the Clean Air Act,
except for either volatile organic compound or nitrogen
oxides, or

B. Any stationary source of air pollutants which emits,
or has the potential to emit either volatile organic
compounds or nitrogen oxides in the following amounts:

moderate nonattainment areas and located in the ozone
transport region - 50 tons per year volatile organic
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compounds or 100 tons per year of oxides of nitrogen;_or

The new or modified

2. SussexCednty— For serious ozone

nonattainment areas - 50 tons per year of either volatile
organic compounds or oxides of nitrogen, or

3. [For severe ozone nonattainment areas - 25 tons
per year of either volatile organic compounds or oxides of
nitrogen, or

4. For_extreme ozone nonattainment areas - 10
tons per year of either volatile organic compounds or oxides
of nitrogen.

C. Any physica change that would occur at a
stationary source not qualifying under paragraph (A) or (B)
asamajor stationary source, if the change would constitute a
major stationary source by itself.,or

D. A major stationary source that is magjor for either
volatile organic compounds or nitrogen oxides shall be
considered major for ozone, and "installation" means an
identifiable piece of process, combustion or incineration
equipment.

2.3 For the purposes of Sections 2.4 and 2.5 of this
regulation, emission units located in areas designated as
attainment or marginal nonattainment areas that are located
within the ozone transport region shall be considered located
in a moderate 0zone nonattainment area.

23 2.4Conditions for Approval - No person subject to the
provisions of subsection 2.1 shall install a major stationary
source of volatile organic compounds or of nitrogen oxides,
or make a major modification to a source which will cause or
contribute to any violation of the national ambient air quality
standards for ozone within an area of non-attainment for that
pollutant unless the following conditions are met:

A. The new major source or the magjor modification is
controlled by the application of lowest achievable emission
rate (LAER) control technology.

B. All existing sources in the State owned or
controlled by the owner of the proposed new or modified

source must satisfy the following offset requirements;:

L+  ForNewCaste& Kent-Ceunties 1-3to-1-of

2. ForSussexCeunty, +-15t0-1

1. Theratio of total actual emissions reductions of
volatile organic compounds or nitrogen oxides to total
dlowable increased emissions of volatile organic
compounds or nitrogen oxides shall be:

a For moderate ozone nonattainment areas,

1.15to 1, or
b. For serious 0zone nonattainment areas, 1.2

tol, or

c. [For severe ozone nonattainment areas, 1.3
tol, or

d. For extreme ozone nonattainment areas,
1.5to 1.

2. All offsets shall be federally enforceable at the
time of application to construct and shall be in effect by the
time the new or modified source commences construction.

B. Theemissionreductionreguired-by-Section2.3-Cis
tmplemented-such-that-there ts-a-net-air-quality-benefitin-the
affected-area:

E

D. 1. The application for construction permit
pursuant to Regulation No. H 2 shall include an analysis of
aternative sites, sizes, production processes and
environmental control techniques for such proposed source
which demonstrates that benefits of the proposed source
significantly outweigh the environmental and social costs
imposed as a result of its location, construction, or
modification.

2. Public participation for the construction permit
shall be pursuant to Regulation No. 2, Section 12.3 or 12.4
and 12.5.

2.5 Ciriteriafor Emission Reductions Used as Offsets
A. All emission reductions claimed as offset credits
shall bereal, surplus, quantifiable, and federally enforceable;

source are in compliance with the applicable local, State and
federal regulations or are in compliance with a consent order
specifying a schedule and timetable for compllance

B. The baseline for determining credit for emissions
reductions shall be the lower of actual or allowable
emissions. The offset credit shall only be alowed for
emission reductions made below the baseline;

C. Emission reductions claimed as offsets shall be
included in the most recent rate of progress (ROP) emissions
inventory and shall have occurred on or after January 1,
1991;

D. Credit for an emission reduction may be claimed
for use as an offset to the extent that the Department has not
relied on it in issuing any permit under this regulation and
has not relied on it for demonstration of attainment or
reasonabl e further progress;

E. Emission reductions shall not be used as offsets in
an area with a higher nonattainment classification than the
one in which they were generated.
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E. Emission reductions claimed as offsets by a source
must be generated from within the same nonattainment area
or from any other area that contributes to a violation of the
ozone National Ambient Air Quality Standard in the
nonattainment area which the source is located.

2.6 Emission reductions generated in a state other than
Delaware and which are placed in the emissions bank
established pursuant to Regulation No. 34 of the State of
Delaware’'s “Regulations Governing the Control of Air
Pollution” may be used as offsets provided they are federally
enforceable and meet, at a minimum, all the provisions of
Regulation No. 34 and Sections 2.5(E). and (F) of this

regulation.

03/29/88
Section 3 - Prevention of Significant Deterioration of Air

Quality

3.0 Definitions - For purposes of this Section 3
A. "Magjor Stationary Source"
(1) Magjor stationary source means:

(i) Any of the following stationary sources of
air pollutants which emits or has the potential to emit, 100
tons per year or more of any pollutant subject to regulation
under the CAA: Fossil fuel-fired steam electric plants of
more than 250 million British thermal units per hour heat
input, coal cleaning plants (with thermal dryers), kraft pulp
mills, portland cement plants, primary zinc smelters, iron
and steel mill plants, primary aluminum ore reduction plants,
primary copper smelters, municipal incinerators capable of
charging more than 250 tons of refuse per day, hydrofluoric,
sulfuric, and nitric acid plants, petroleum refineries, lime
plants, phosphate rock processing plants, coke oven
batteries, sulfur recovery plants, carbon black plants (furnace
process), primary lead smelters, fuel conversion plants,
sintering plants, secondary metal production plants,
chemical process plants, fossil fuel boilers (or combinations
thereof) totaling more than 250 million British thermal units
per hour heat input, petroleum storage and transfer units with
atotal storage capacity exceeding 300,000 barrels, taconite
ore processing plants, glass fiber processing plants, and
charcoal production plants;

(if) Notwithstanding the stationary source size
specified in paragraph 3.0 A.(1)(i) of this section, any
stationary source which emits, or has the potential to emit,
250 tons per year or more of any air pollutant subject to
regulation under the CAA; or

(iii) Any physical change that would occur at a
stationary source not otherwise qualifying under paragraph
3.0 as a mgor sationary source, if the change would
congtitute amajor stationary source by itself.

(2) A mgjor stationary source that is major for
volatile organic compounds shall be considered major for

ozone.

3.1 Ambient Air Increments. In areas designated as Class |,
Il or I, increases in pollutant concentration over the
baseline concentration shall be limited to the following:

Maximum allowable increase
(Micrograms per cubic meter)

Class|
Pollutant

Total suspended particulates:
Annual geometricmean 5

24-hour maximum 10
Sulfur dioxide:
Annual arithmeticmean 2
24-hour maximum 5
3-hour maximum 25
Classl|
Pollutant

Total suspended particul ates:
Annual geometric mean 19

24-hour maximum 37
Sulfur dioxide:

Annual arithmetic mean 20

24-hour maximum 91

3-hour maximum 512

Class |

Total suspended particul ates:
Annual geometric mean 37

24-hour maximum 75
Sulfur dioxide:

Annual arithmetic mean 40

24-hour maximum 182

3-hour maximum 700

For any period other than an annua period, the
applicable maximum allowable increase may be exceeded
during one such period per year at any one location.

3.2 Ambient Air Ceilings. No concentration of a pollutant
shall exceed:

A. The concentration permitted under the national
secondary ambient air quality standard, or

B. The concentration permitted under the national
primary ambient air quality standard, whichever
concentration is lowest for the pollutant for a period of
exposure.
3.3 Restrictions on Area Classification.
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A. All Areas in the State of Delaware are designated
Class I, but may be redesignated as provided in 40 CFR
52.51(g).

B. The following areas may be redesignated only as
Classl:

(1) Bombay Hook National Wildlife Refuge; and

(2) A national park or national wilderness area
established after August 7, 1977 which exceeds 10,000 acres
insize.

3.4 Exclusions from Increment Consumption

A. Upon written request of the governor, made after
notice and opportunity for at least one public hearing to be
held in accordance with procedures established by the State
of Delaware, the Department shall exclude the following
concentrations in determining compliance with a maximum
allowable increase:

(1) Concentrations attributable to the increase in
emissions from stationary sources which have converted
from the use of petroleum products, natural gas, or both by
reason of an order in effect under sections 2(a) and (b) of the
Energy Supply and Environmental Coordination Act of 1974
(or any superseding legislation) over the emissions from
such sources before the effective date of such an order;

(2) Concentrations attributable to the increase in
emissions from sources which have converted from using
natural gas by reason of a natural gas curtailment plan in
effect pursuant to the Federal Power Act over the emissions
from such sources before the effective date of such plan;

(3) Concentrations of  particulate  matter
attributable to the increase in emissions from construction or
other temporary emission-related activities of new or
modified sources;

B. No exclusion of such concentrations shall apply
more than five years after the effective date of the order to
which paragraph 3.4A(1) refers or the plan to which
paragraph 3.4A(2) refers, whichever is applicable. If both
such order and plan are applicable, no such exclusion shall
apply more than five years after the later of such effective
dates.

3.5 Stack Heights
The provisions of Regulation 27 - STACK HEIGHTS,
are applicable to this section.

3.6 Review of Major Stationary Sources and Major
Modifications - Source Applicability and Exemptions.

A. No stationary source or modification to which the
requirements of paragraphs 3.7 through 3.14 of this section
apply shall begin actual construction without a permit which
states that the stationary source or modification would meet
those requirements. The Department has authority to issue
any such permit.

B. The requirements of paragraphs 3.7 through 3.14 of

this section shall apply to any major stationary source and
any major modification with respect to each pollutant subject
to regulation under the CAA that it would emit, except as
this section otherwise provides.

C. Therequirements of paragraphs 3.7 through 3.14 of
this section apply only to any major stationary source or
major modification that would be constructed in an area
designated as attainment or unclassifiable.

D. Therequirements of paragraphs 3.7 through 3.14 of
this section shall not apply to a particular major stationary
source or magjor modification, if:

(1) The source or modification would be a
nonprofit health or nonprofit educational institution, or a
major modification would occur at such an institution, and
the governor requests that it be exempt from those
reguirements; or

(2) The source or modification would be a major
stationary source or major modification only if fugitive
emissions, to the extent quantifiable, are considered in
calculating the potential to emit of the stationary source or
modification and the source does not belong to any of the
following categories:

) Coa cleaning plants (with thermal
dryers);

(i) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary auminum ore reduction
plants;

(vii) Primary copper smelters;

(viii) ~ Municipal incinerators capable of
charging more than 250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid
plants;

x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) ~ Coke oven batteries;

(xiv)  Sulfur recovery plants;

(xv) Carbon black plants (furnace
process);

(xvi)  Primary lead smelters;

(xvii)  Fuel conversion plants;

(xviii)  Sintering plants;

(xix)  Secondary metal production plants;

(xx) Chemical process plants;

(xxi)  Fossil-fuel boilers (or combination
thereof) totaling more than 250 million British thermal units
per hour heat input:

(xxii)  Petroleum storage and transfer units
with atotal storage capacity exceeding 300,000 barrels;

(xxiii)  Taconite ore processing plants;

(xxiv)  Glassfiber processing plants;
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(xxv)  Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric plants
of more than 250 million British thermal units per hour heat
input;

(xxvii) Any other stationary source category
which, as of August 7, 1980, is being regulated under section
111 or 112 of the CAA; or

(3) The source is a portable stationary source
which has previously received a permit under this section,
and

(i) The owner or operator proposal to relocate
the source and emissions of the source at the new location
would be temporary; and

(i) The emissions from the source would not
exceed its allowable emissions; and

(iii) The emissions from the source would
impact no Class | area and no area where an applicable
increment is known to be violated; and

(iv) Reasonable notice is given to the
Department prior to the relocation identifying the proposed
new location and the probable duration of operation at the
new location. Such notice shall be given to the Department
not less than ten days in advance of the proposed relocation
unless a different time duration is previously approved by
the Department.

E. The requirements of paragraphs 3.7 through 3.14 of
this section shall not apply to a major stationary source or
major modification with respect to a particular pollutant if
the owner or operator demonstrates that, as to that pollutant,
the source or modification islocated in an area designated as
non-attai nment.

F. The requirements of paragraphs 3.8, 3.10, and 3.12
of this section shall not apply to amajor stationary source or
major modification with respect to a particular pollutant, if
the allowable emissions of that pollutant from the source, or
the net emissions increase of that pollutant from the
modification:

(1) Would impact no Class | area and no area
where an applicable increment is known to be violated, and

(2) Would be temporary.

G. The Department may exempt a stationary source or
modification from the requirements of paragraph 3.10 with
respect to monitoring for a particular pollutant if:

(1) The emissions increase of the pollutant from
the new source or the net emissions increase of the pollutant
from the modification would cause, in any area, air quality
impacts less than the following amounts:

Carbon monoxide: 575 ug/m3, 8-hour average;

Nitrogen dioxide: 14 ug/m3, annual average;

Total suspended particulate: 10 ug/m3, 24-hour
average;

Sulfur dioxide: 13 ug/md, 24-hour average;

Ozone (Note 1)

Lead: 0.1 ug/m3, 24-hour average;

Mercury: 0.25 ug/m3, 24-hour average;

Beryllium: 0.0005 ug/m3, 24-hour average;

Fluorides: 0.25 ug/m3, 24-hour average;

Vinyl chloride: 15 ug/m3, 24-hour average;

Total reduced sulfur: 10 ug/m®, 1-hour average;

Hydrogen sulfide: 0.04 ug/m®, 1-hour average;

Reduced sulfur compounds: 10 ug/m?, 1-hour
average;

PM o particulate: 10 ug/m?3, 24-hour average

(2) The concentrations of the pollutant in the area
that the source or modification would affect are less than the
concentrations listed in paragraph 3.6G(1), or the pollutant is
not listed in paragraph 3.6G(1).

3.7 Control Technology Review

A. A magor stationary source or major modification
shall meet each applicable emissions limitation of the State
of Delaware's Air Pollution Control Regulations.

B. A new major stationary source shall apply best
available control technology for each pollutant subject to
regulation under the CAA that it would have the potential to
emit in significant amounts.

C. A maor modification shall apply best available
control technology for each pollutant subject to regulation
under the CAA for which it would result in a significant net
emissionsincrease at the source. This regquirement appliesto
each proposed emissions unit at which a net emissions
increase in the pollutant would occur as aresult of a physical
change or change in the method of operation in the unit.

D. For phase construction projects, the determination
of best available control technology shall be reviewed and
modified as appropriate at the latest reasonable time which
occurs no later than 18 months prior to commencement of
construction of each independent phase of the project. At
such time, the owner or operator of the applicable stationary
source may be required to demonstrate the adequacy of any
previous determination of best available control technology
for the source.

Note 1: No de minimus air quality level is provided for
ozone. However, any net increase of 100 tons per year or
more of volatile organic compounds subject to PSD would
be required to perform an ambient impact analysis including
the gathering of ambient air quality data.

3.8 Source Impact Analysis. The owner or operator of the
proposed source or modification shall demonstrate that
allowable emission increases from the proposed source or
modification, in conjunction with all other applicable
emissions increases or reductions (including secondary
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emissions), would not cause or contribute to air pollution in
violation of:

A. Any national ambient air quality standard in any air
quality control region; or

B. Any applicable maximum allowable increase over
the baseline concentration in any area.

3.9 Air Quality Models.

A. All estimates of ambient concentrations required
under this section shall be based on the applicable air quality
models, data bases, and other requirements specified in the
"Guideline on Air Quality Models' (OA-QPS 1.2-080, U.S.
Environmental Protection Agency, Office of Air Quality
Planning and Standards, Research Triangle Park, N.C.
27711, April, 1978 or its subsequent revisions). This
document isincorporated by reference.

B. When an air quality impact model specified in the
"Guideline on Air Quality Models' is inappropriate, the
model may be modified or another model substituted. Such
a change must be subject to the notice and opportunity for
public comment under paragraph 3.14 of this section.
Written approval of the Department must be obtained for any
modification or substitution. Methods like those outlined in
the "Workbook for the Comparison of Air Quality Models'
(U.S. Environmental Protection Agency, Office of Air
Quality Planning and Standards, Research Triangle Park,
N.C. 17711, May, 1978 or its subsequent revisions) should
be used to determine the comparability of air quality models.
3.10  AirQuality Analysis
A. Preapplication Analysis.

(1) Any application for a permit under this section
shall contain an analysis of ambient air quality in the area
that the magjor stationary source or major modification would
affect for each of the following pollutants:

(i) For the source, each pollutant that it would
have the potential to emit in a significant amount;

(if) For the modification, each pollutant for
which it would result in a significant net emissions increase.

(2) With respect to any such pollutant for which no
National Ambient Air Quality Standard exists, the analysis
shall contain such air quality monitoring data as the
Department determines is necessary to assess ambient air
quality for that pollutant in any area that the emissions of
that pollutant would affect.

(3) With respect to any such pollutant (other than
non-methane hydrocarbons) for which such a standard does
exist, the analysis shall contain continuous air quality
monitoring data gathered for purposes of determining
whether emissions of that pollutant would cause or
contribute to a violation of the standard or any maximum
allowable increase.

(4 In general, the continuous air quality
monitoring data that is required shall have been gathered

over aperiod of at least one year and shall represent at least
the year preceding receipt of the application, except that, if
the Department determines that a complete and adequate
analysis can be accomplished with monitoring data gathered
over a period shorter than one year (but not to be less than
four months), the data that is required shall have been
gathered over at least that shorter period.

(5) The owner or operator of a proposed stationary
source or modification of volatile organic compounds who
satisfies al of the following conditions may provide
post-approval monitoring data for ozonein lieu of providing
preconstruction data as required under paragraph 3.10A.

Condition 1: The new source is required to
meet an emission limitation which specifies the lowest
achievable emission rate for such source.

Condition 2: The applicant must certify that all
existing major sources owned or operated by the applicant
(or any entity controlling, controlled by, or under common
control with the applicant) in Delaware are in compliance
with all applicable emission limitations and standards under
the CAA (or arein compliance with an expeditious schedule
approved by the Department).

Condition 3: Emission reductions ("offsets")
from existing sources in the area of the proposed source
(whether or not under the same ownership) are required such
that there will be reasonable progress toward attainment of
the applicable NAAQS. Only intrapollutant emission offsets
will be acceptable (e.g., hydrocarbon increases may not be
offset against SO(reductions)).

Condition 4: The emission offsetswill provide
a positive net air quality benefit in the affected area (see 40
CFR Part 51 App. S). Atmospheric simulation modeling is
not necessary for volatile organic compounds and NO,.

Fulfillment of Condition 3 will be considered adequate to
meet this condition for volatile organic compounds and NO,.

B. Post-construction monitoring.  The owner or
operator of a mgjor stationary source or major modification
shall, after construction of the stationary source or
modification conduct such ambient monitoring as the
Department determines is necessary to determine the effect
emissions from the stationary source or modification may
have, or are having, on air quality in any area.

C. Operations of monitoring stations. The owner or
operator of a mgjor stationary source or major modification
shall meet the Quality Assurance Requirements for PSD Air
Monitoring as preapproved by the Department during the
operation of monitoring stations for purposes of satisfying
paragraph 3.10 of this section.

311 Source Information. The owner or operator of
proposed source or modification shall submit all information
necessary to perform any anaysis or make any
determination required under this section.
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A. With respect to a source or modification to which
paragraphs 3.8, 3.10, and 3.12 of this section apply, such
information shall include but not be limited to:

(1) A description of the nature, location, design
capacity and typical operating schedule of the source or
modification, including specifications and drawings showing
its design and plant layout;

(2) A detailed schedule for construction of the
source or modification;

(3) A detailed description as to what system of
continuous emission reduction is planned for the source or
modification, emission estimates, and any other information
necessary to determine that best available control technology
would be applied

B. Upon request of the Department, the owner or
operator shall also provide information on:

(1) The air quality impact of the source or
modification, including meteorological and topographical
data necessary to estimate such impact; and

(2) The air quality impacts, and the nature and
extent of any or all genera commercial, residential,
industrial, and other growth which has occurred since
August 7, 1977 or the applicable baseline date(s), in the area
the source or modification would affect.

3.12  Additional Impact Analyses.

A. The owner or operator shall provide an analysis of
the impairment to visibility, soils and vegetation that would
occur as a result of the source or modification and general
commercial, residential, industrial and other growth
associated with the source or modification. The owner or
operator need not provide an analysis of the impact on
vegetation having no significant commercial or recreational
value.

B. The owner or operator shall provide an analysis of
the air quality impact projected for the area as a result of
general commercial, residential, industrial and other growth
associated with the source or modification.

3.13 Public Participation

A. Within 30 days after receipt of an application to
construct, or any addition to such application, the
Department shall advise the applicant of any deficiency in
the application or in the information submitted. In the event
of such a deficiency, the date of receipt of the application
shall be, for the purpose of this section, the date on which the
Department received all required information.

B. Within one year after receipt of a complete
application, the Department shall make afinal determination
on the application. This involves performing the following
actionsin atimely manner:

(1)) Make a preliminary determination whether
construction should be approved, approved with conditions,
or disapproved.

(2) Make available a copy of al materias the
applicant submitted, a copy of the preliminary
determination, and a copy or summary of other materials, if
any, considered in making the preliminary determination.

(3) Notify the public, by advertisement in a
newspaper of general circulation in each region in which the
proposed source or modification would be constructed, of
the application, the preliminary determination, the degree of
increment consumption that is expected from the source or
modification, and the opportunity for comment at public
hearing as well as written public comment.

(4) Send acopy of the notice of public comment to
the applicant and to officials and agencies having cognizance
over the location where the proposed construction would
occur asfollows: the chief executives of the city and county
where the source or modification would be located and any
comprehensive regional land use planning agency whose
lands may be affected by emissions from the source or
modification. Additionally, if the proposed source would
have significant interstate impact, the Governor of that
impacted state would be notified.

(5) Provide opportunity for a public hearing for
interested persons to appear and submit written or ora
comments on the air quality impact of the source or
modification, alternatives to the source or modification, the
control technology required, and other appropriate
considerations.

(6) Consider all written comments submitted
within a time specified in the notice of public comment and
all comments received at any public hearing(s) in making a
final decision on the approvability of the application. No
later than ten days after the close of the public comment
period, the applicant may submit a written response to any
comments submitted by the public. The Department shall
consider the applicant's response in making a final decision.
The Department shall make all comments available for
public inspection in the same locations where the
Department made available preconstruction information
relating to the proposed source or modification.

(7) Make a fina determination whether
construction should be approved, approved with conditions,
or disapproved pursuant to this section.

(8) Notify the applicant in writing of the final
determination and make such notification available for
public inspection at the same location where the Department
made available preconstruction information and public
comments relating to the source or modification.

3.14  Source Obligation.

A. Any owner or operator who constructs or operates a
source or modification not in accordance with the
application submitted pursuant to this section or with the
terms of any approval to construct, or any owner or operator
of a source or modification subject to this section who
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commences construction after the effective date of these
regulations without applying for and receiving approval
hereunder, shall be subject to appropriate enforcement
action.

B. Approva to construct shal become invalid if
construction is not commenced within 18 months after
receipt of such approval, if construction is discontinued for a
period of 18 months or more, or if construction is not
completed within a reasonable time. The Department may
extend the 18-month period upon a satisfactory showing that
an extension is justified. This provision does not apply to
the time period between construction of the approved phases
of aphased construction project; each phase must commence
construction within 18 months of the projected and approved
commencement date.

C. Approva to construct shall not relieve any owner or
operator of the responsibility to comply fully with applicable
provisions of any other requirements under local or Federal
law.

D. At such time that a particular source or
modification becomes a major stationary source or major
modification solely by virtue of a relaxation in any
enforceable limitation which was established after August 7,
1980 on the capacity of the source or modification otherwise
to emit a pollutant, such as a restriction on hours of
operation, then the requirements or paragraphs 3.7 through
3.14 of this section shall apply to the source or modification
as though construction had not yet commenced on the source
or modification.

3.15 Innovative Control Technology.

A. An owner or operator of a proposed major
stationary source or major modification may request the
Department in writing no later than 30 days after the close of
the public comment hearing to approve a system of
innovative control technology.

B. The Department shall, with the consent of the
Governor of Delaware, determine that the source or
modification may employ a system of innovative control
technology, if:

(1) The proposed control system would not cause
or contribute to an unreasonable risk to public health,
welfare, or safety in its operation or function;

(2) The owner or operator agrees to achieve alevel
of continuous emissions reduction equivalent to that which
would have been required under paragraph 3.7B by a date
specified by the Department. Such date shall not be later
than four years from the time of startup or seven years from
permit issuance;

(3) The source or modification would meet the
requirements of paragraphs 3.7 and 3.8 based on the
emissions rate that the stationary source employing the
system of innovative control technology would be required

to meet on the date specified by the Department;

(4) The source or modification would not be
before the date specified by the Department:

(i) Cause or contribute to a violation of an
applicable national ambient air quality standard; or

(ii) Impact any Class| area; or

(iii) Impact any area where an applicable
increment is known to be violated; and

(5) All other applicable requirements including
those for public participation have been met.

C. The Department shall withdraw any approval to
employ a system of innovative control technology made
under this section, if:

(1) The proposed system fails before the specified
date to achieve the required continuous emissions reduction
rate; or

(2) The proposed system fails before the specified
date so as to contribute to an unreasonable risk to public
health, welfare, or safety; or

(3) The Department decides at any time that the
proposed system is unlikely to achieve the required level of
control or to protect the public health, welfare, or safety.

D. If asource or modification failsto meet the required
level of continuous emission reduction within the specified
time period or the approval is withdrawn in accordance with
paragraph 3.15C, the Department may allow the source or
modification up to an additional three years to meet the
requirement for the application of best available control
technology through use of a demonstrated system of control.

DiIVISION OF AIR & WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

REGISTER NOTICE
1. TITLE OF THE REGULATIONS:

Amendment to Regulation 31 and
implementation

its plan for

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:

To amend Regulation 31 (Inspection and Maintenance
Program) as follows:

1. To extend the new model year exemption for
the exhaust idle test from 3 yearsto Syears.

2. Torevise the procedure of the exhaust idle test
for model year vehicles 1981 and newer, whereby the new
procedure would test vehicles at an engine speed of normal
idle and 2500 rpms, and;

3. To amend Section 3 (c) (1) of the Regulation
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to specify the VMAS™ dynamometer procedure as the
method of evaluating the I/M program.
4. To add a new section to the regulation, titled

Clean Screening whose provisions would allow exempting
vehicles normally required to be tested for exhaust and
evaporative emissions when those vehicles are a a
inspection facility and the wait time for vehicles at the at end
of the testing queue is 90 minutes or greater. The new
section describes the model years eligible for the “clean
screen exemption”. The clean screen exemption is given to
vehicles categorized by model and model year that have
passed vehicle exhaust emissions inspections in the State of
Colorado.

To amend the Plan for Implementation of Regulation 31
asfollows:

To revise the performance standard modeling to reflect
the change in the new idle test procedure

3. POSSIBLE TERMS OF THE AGENCY ACTION:
N/A

4, STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT:

» 7De.C. Section 6010

* Clean Air Act Amendments of 1990

5. OTHERREGULATIONSTHAT MAY BEAFFECTED
BY THE PROPOSAL:
None

6. NOTICE OF PUBLIC COMMENT:
Public Hearing is on April 13, 1999, 6 PM, Richardson
and Robbins Auditorium, 89 Kings Highway, Dover

PREPARED BY:
Philip A. Wheeler 739-4791, 2/24/99

REGULATION NO. 31

LOW ENHANCED
INSPECTION AND MAINTENANCE
PROGRAM

PROPOSED
SIPREVISION

Prepared by the Delaware Department of Natural Resources
and Environmental Control

Division of Air and Waste Management

Air Quality Management Section

2/24/99
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Proposed change: Regulation 31 is proposed to be
changed by revising one existing provision and adding four
new provisions as follows: changing the new model year
exemption for the exhaust emission test from 3 years to 5
years, requiring 1981 and newer model year vehicles to
undergo a new idle test procedure which will be the two
speed idle test; to add a new exemption of vehicle criteria
that is referred in the regulation as clean screening;
amending Section 3 (c) (2): Transient mass emission test
procedure which is reserved in the existing regul ation.

Low enhanced Inspection and Maintenance Program
Regulation No. 31

Section 1 - Applicability.
(8 Thisprogram shall be known asthe "L ow enhanced
Inspection and Maintenance Program" or "LEIM Program",
and shall be identified as such in the balance of this
regulation.
(b) Thisregulation shall apply to New Castle and Kent
Counties.
(c) Thisregulation shall apply to all vehicles registered
in the following postal ZIP codes:
19701 19702 19703 19706
19709 19710 19711 19712
19715 19716 19717 19718
19731 19732 19733 19734

19707
19713
19720
19735

19708
19714
19730
19936
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19703 19938 19800 19801 19802 19803
19804 19805 19806 19807 19808 19809
10810 19850 19890 19894 19896 19897
10898 19899 19901 19902 19903 19904
10934 19936 19938 19942 19943 19946
10952 19953 19954 19955 19960 19961
19962 19963* 19964 19977 19979 19980

* Note: If vehiclesregistered in Sussex County and with
this ZIP code, this regulation is not applicable.

(d) Thelegal authority for implementation of the LEIM
Program is contained in 7 Del.C. Chapter 60, 86010(3).
Appendix 1(d) contains the letter from the State of
Delaware, Secretary of the Department to EPA Regional
Administrator, W. Michael McCabe committing to continue
the I/M program through the enforcement of this regulation
out to the attainment year and remain in effect until the
applicable area is redesignated to attainment status and a
Maintenance Plan is approved by the EPA. 7 Dd. C.
Chapter 60, 86010(a) does not have a sunset date.

() Requirements after attainment.

This LEIM program shall remain in effect if the
area is redesignated to attainment status, until approval of a
Maintenance Plan, under Section 175A of the Clean Air Act,
which demonstrates that the area can maintain the relevant
standard for the maintenance period (10 years) without
benefit of the emission reductions attributable to the
continuation of the LEIM program.

(f) Definitions

Alternative Fuel Vehicle: Any vehicle capable of
operating on one or more fuels, none of which are gasoline,
and which is subject to emission testing to the same
stringency as a similar gasoline fueled vehicle.

Certified Repair Technician: Automotive repair
technician certified jointly by the College (or other training
agencies or training companies approved by the Department)
and the Department of Natural Resources and Environmental
Control and the Division of Motor Vehicles as having passed
arecognized course in emission repair. (See Appendix 7 (a))

Certified Manufacturer  Repair  Technician:
Automotive repair technician certified by the Department of
Natural Resources and Environmental Control and the
Division of Motor Vehicles, as trained in doing emission
repairs on vehicles of a specific manufacturer. (See
Appendix 7 (a))

College: The Delaware Technical and Community
College

Compliance Rate: The percentage of vehicles out of
the total number required to be inspected in any given year
that have completed the inspection process to the point of

receiving afinal certificate of compliance or awaiver.

Director: The Director of the Division of Motor
Vehicles in the Department of Public Safety.

Division: The Division of Motor Vehicles in the
Department of Public Safety of the State of Delaware.

Department: The Department of Natural Resources
and Environmental Control of the State of Delaware.

Emissions. Products of combustion and fuel
evaporation discharged into the atmosphere from the
tailpipe, fuel system or any emission control component of a
motor vehicle.

Emissions Inspection Area The emissions
inspection area shall constitute the entire counties of New
Castle and Kent.

Emissions Standard(s): The maximum
concentration of hydrocarbons (HC), carbon monoxide (CO)
or oxides of nitrogen (NOy), or any combination thereof,
allowed in the emissions from amotor vehicle as established
by the Secretary, as described in this regulation.

Failed Motor Vehicle: Any motor vehicle
which does not comply with applicable exhaust emission
standards, evaporative system function check requirements
and emission control device inspection requirements during
theinitial test or any retest.

Flexible Fuel Vehicle: Any vehicle capable of
operating on more than one fuel type, one of which includes
gasoline, which must be tested to program standards for
gasoline. Thisisin contrast to alternative fuel vehicles.

Going Concern:  An individual or business with a
primary, full time interest in the repair of motor vehicles.

GPM: Grams per mile (grams of emissions per
mile of travel).

Manufacturer’s Gross Vehicle Weight:The vehicle
gross weight as designated by the manufacturer as the total
weight of the vehicle and its maximum allowable load.

Model Year: The year of manufacture of a vehicle
as designated by the manufacturer, or the model year
designation assigned by the Division to avehicle constructed
by other than the original manufacturer.

Motor Vehicle: Includesevery vehicle, as defined
in 21 Del. Code, Section 101, which is self-propelled, except
farm tractors, off-highway vehicles, motorcycles and
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Motor Vehicle Technician:A  person who has
completed an approved emissions inspection equipment
training program and is employed or under contract with the
State of Delaware.

New Motor Vehiclee A motor vehicle of the
current or preceding model year that has never been
previously titled or registered in this or any other jurisdiction
and whose ownership document remains as a manufacturer's
certificate of origin, unregistered vehicle title.

Official Inspection Station:All ~ officiad  Motor
Vehicle Inspection Stations located in New Castle and Kent
counties, operated by, or under the auspices of, the Division.

Operator:  An employee or contractor of the
State of Delaware performing any function related to motor
vehicle inspectionsin the State.

Performance Standard:  The complete matrix of
emission factors derived from the analysis of the model
program as defined in 40 CFR Part 51 Subpart S, by using
EPA's computerized Mobile5a emission factor model. This
matrix of emission factorsis dependent upon various speeds,
pollutants and evaluation years.

PFI: The Plan for Implementation of Regulation No.
31, which can be also considered to be the technical support
document for that regulation.

Reasonable Cost: The actual cost of parts and labor
which is necessary to cause the failed motor vehicle to
comply with applicable emissions standards or which
contributes towards compliance. It shall not include the cost
of those repairs determined by the Division to be necessary
due to the alteration or removal of any part of the emission
control system of the motor vehicle, or due to any damage
resulting from the use of improper fuel in the failed motor
vehicle.

Registration Fraud:  Any attempt by a vehicle
owner or operator to circumvent the requirements to
properly and legally register any motor vehicle in the State
of Delaware.

Secretary:  The Secretary of the Department of
Natural Resources and Environmental Control.

Stringency Rate: The tailpipe emission test failure
rate expected in an 1/M program among pre-1981 model year
passenger cars or pre-1984 light-duty trucks.

Vehicle Type:EPA classification of motor vehicles

by weight class which includes the terms light duty and
heavy duty vehicle.

Waiver: An exemption issued to a motor vehicle
that cannot comply with the applicable exhaust emissions
standard and cannot be repaired for a reasonable cost.

Waiver Rate: The number of vehicles receiving
waivers expressed as a percentage of vehicles failing the
initial exhaust emission test.

Section 2 -Low Enhanced I/M Performance Standard.
(@ On-road testing:

The performance standard shall include on-road
testing of at least 0.5% of the subject vehicle population, or
20,000 vehicles whichever is less, as a supplement to the
periodic inspection required in paragraph (a) of Section 3.
The requirements are contained in Section 12 of this
regulation.

(b) On-board diagnostics (OBD): [Reserved]

Section 3 - Network Type And Program Evaluation.

(@ TheLEIM Program shall be atest-only, centralized
system operated in New Castle and Kent Counties by the
State of Delaware's Division of Motor Vehicles.

(1) Network type:

Centralized testing.

(2) Start date:
January 1, 1995
(3) Test frequency:

Biennial testing.

(4) Mode year coverage:

Idle and two-speed idle test of all covered
vehicles: Model years 1968 and newer for light duty vehicles
and model years 1970 and newer for light duty trucks with
the exception of the five most recent model years.

(5) Vehicletype coverage:

Light duty vehicles, and light duty trucks, rated

up to 8,500 pounds Gross Vehicle Weight Rating (GVWR).
(6) Exhaust emission test type:

(i) Idle test of al covered vehicles: Model
years 1968 and-newer through 1980 for light duty vehicles
and model years 1970 and-rewer through 1980 for light duty
trucks according to the reguirements found in Appendix 6

(@.

(ii) Two-speed idle test (vehicle engine at idle
and 2500 revolutions per minute (rpm) of all covered
vehicles model years 1981 and newer according to the
requirements found in Appendix 6 (a).

(7) Emission standards:
(Emissions limits according to model year
may be found in Appendix 3 (a) (7))

Maximum exhaust dilution measured at no less

than 6% CO plus carbon dioxide (CO,) on all tested vehicles
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(as described in Appendix B of the EPA Rule).

(8) Emission control device inspections:

Visua inspection of the catalyst on all 1975
and later model year vehicles with the exception of new
motor vehicles registered in Delaware.

(9) Evaporative system function checks:

Evaporative system integrity (pressure) test on
1975 and later model year vehicles with the exception of the
five most recent model years.

(20 Stringency:

A 20% emission test failure rate among
pre-1981 model year vehicles.

(@D Waiver rate:

A 3% rate, as a percentage of failed vehicles.

(12 Compliance rate:

A 96% compliance rate.

(13 Evaluation date:

Low enhanced I/M program areas subject to
the provisions of this paragraph shall be shown to obtain the
same or lower emission levels as the model program
described in this paragraph by 2000 for ozone nonattainment
areas and 2001 for CO nonattainment areas, and for severe
and extreme ozone nonattainment areas, on each applicable
milestone and attainment deadline, thereafter. Milestones
for NOy shall be the same asfor ozone..

(b) On-board diagnostics (OBD):[Reserved]
(c) Program Evaluation

(1) Program evaluation shall be wused in
determining actual emission reductions achieved from the
LEIM program for the purposes of satisfying the
requirements of sections 182(g)(1) and 182(g)(2) of the
Clean Air Act, relating to reductions in emissions and
compliance demonstration.

(2) Transient mass emission test procedure:
Reserved. A randomly selected number of subject vehicles
that are due to be tested according to the requirements of this
regulation will be reguired to undergo, in addition to the
required tests, an aternative test porcedure to provide
information for the purpose of evaluating the overall
effectiveness of the Low Enhanced Inspection and
Maintenance Program. The test is referred to as the

VMAS™. method. See Appendix 3 (c) (2).

Section 4 - Test Frequency And Convenience.

(& The LEIM Program shall be operated on a biennial
frequency, which requires an inspection of each subject
vehicle at least once every two years, regardiess of any
change in vehicle status, at an officia inspection station.
New vehicles must be presented for LEIM program testing
not more than 36 60 months after initial titling.

(b) This system of inspections and registration
renewals alows the additional benefit of coupling both
enforcement systems together. Local, County and State

police shall continue to enforce registration requirements,
which shall require inspection in order to come into
compliance . Requirements of inspection of motor vehicles
before receiving a vehicle registration is found in the
Delaware Criminal and Traffic manual Title 21 Chapter 21.
Violations of registration provisions and the resulting
pendties are found in the Delaware Criminal and Traffic
Law Manual, Title 21, Chapter 21. One 60 day extension
shall be available to allow testing and repair.(See Appendix
4 (a) for the citations)

(c) Stations shall be open to the public at hours
designed for maximum public convenience. These hours
shall equal a minimum of 42 hours per week. Stations shall
remain open continuously through the designated hours, and
every vehicle presented for inspection during these hours
shall receive a test prior to the daily closing of the station.
Testing hours shall be Monday and Tuesday: 8:00 am to 4:30
pm, Wednesday: 12 noon to 8 pm, Thursday and Friday 8:00
am to 4:30 pm. These hours may be subject to change by the
State. Official inspection stations shall adhere to regular,
extended testing hours and shall test any subject vehicle
presented for atest during its test period.

Section 5 - Vehicle Coverage.
(8) Subject Vehicles

The LEIM program is based on coverage of all
1968 and later model year, gasoline powered, light duty
vehicles and 1970 and later model year light duty trucks up
to 8,500 pounds GVWR (with the exception of the five most
recent model years). The following is the complete
description of the LEIM program:

Vehicles registered or required to be registered
within the emission inspection area, and fleets primarily
operated within the emissions inspection area boundaries
and belonging to the covered model years and vehicle
classes comprise the subject vehicles, which are as follows:
(See Appendix 5 (a) for DMV Out of State Renewals)

(1) All vehicles titled/registered in Delaware from
model year 1968 light duty vehicles and 1970 and later
model year light duty trucks and whose vehicle type are
subject to the applicable test schedule.

(2) All subject fleet vehicles shall be inspected at
an official inspection station.

(3) Subject vehicles which are registered in the
program area but are primarily operated in another LEIM
area shall be tested, either in the area of primary operation,
or in the area of registration. Alternate schedules may be
established to permit convenient testing of these vehicles
(e.g., vehicles belonging to students away at college should
be rescheduled for testing during a visit home).

(4) Vehicles which are operated on Federal
installations located within an emission inspection shall be
tested, regardless of whether the vehicles are registered in
the emission inspection jurisdiction. This requirement
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applies to all employee-owned or leased vehicles (including
vehicles owned, leased, or operated by civilian and military
personnel on Federal installations) as well as agency-owned
or operated vehicles, except tactica military vehicles,
operated on the installation. This requirement shall not
apply to visiting agency, employee, or military personnel
vehicles as long as such visits do not exceed 60 calendar
days per year. In areaswithout test fees collected in the lane,
arrangements shall be made by the installation with the
LEIM program for reimbursement of the costs of tests
provided for agency vehicles, at the discretion of the
Director. The ingtalation manager shal provide
documentation of proof of compliance to the Director. The
documentation shall include a list of subject vehicles and
shall be updated periodically, as determined by the Director,
but no less frequently than each inspection cycle. The
installation shall use one of the following methods to
establish proof of compliance:

(i) Presentation of a valid certificate of
compliance from the LEIM program, from any other LEIM
program at least as stringent as the LEIM program described
herein, or from any program deemed acceptable by the
Director.

(if) Presentation of proof of vehicle
registration within the geographic area covered by the LEIM
program, except for any Inspection and Maintenance
program whose enforcement is not through registration
denial.

(iif) Another method approved by the Director.

(5) Vehicles powered solely by a"clean fuel” such
as compressed natural gas, propane, alcohol and similar non-
gasoline fuels shall be required to report for inspection to the
same emission levels as gasoline powered cars until
standards for clean fuel vehicles become available and are
adopted by the State.

(6) Vehicles able to be powered by more than one
fuel, such as compressed natural gas and/or gasoline, must
be tested and pass emissions standards for all fuels when
such standards have become adopted by the Department..

(b) Exemptions

The following motor vehicles are exempt from the
provisions of this regulation:

(1) Vehicles manufactured and registered as Kit
Cars

(2) Tactical military vehicles used exclusively for
military field operations.

(3) All motor vehicles with a manufacturer's gross
vehicle weight over 8,500 pounds.

(4) All motorcycles and mopeds

(5) All vehicles powered solely by electricity
generated from solar cells and/or stored in batteries.

(6) Non-road sources, or vehicles not operated on
public roads

(7) Vehicles powered solely by Diesel fuel.

(c) Any exemption from inspection requirements
issued to a vehicle under this Section shal not have an
expiration date and shall expire only upon a change in the
vehicle status for which the exemption wasiinitially granted.

(d) Fleet owners are required to have all non-exempted
vehicles under their control inspected at an official
inspection station during regular station hours.

(e) Vehiclesshall be pre-inspected prior to the emission
inspection, and shall be prohibited from testing should any
unsafe conditions be found. These unsafe conditions
include, but are not limited to significant exhaust leaks, and
significant fluid leaks. The Division and the Department
shall not be responsible for major vehicle component failures
during the test, of parts which were deficient or excessively
worn prior to the start of the test.

(f) Clean Screening: Vehicle types (name of
manufacturer, model, model year and engine type) that are
subject to this regulation and have met clean emissions
criteriadevel oped by the Division of Motor Vehicles, may be
exempt from the two speed idle exhaust emissions test and
the evaporative emissions test (except for afuel cap pressure
test) if warranted by queue conditions at the inspection lanes.
Each Delaware inspection lane shall independently control
clean screen activation. Clean screen mode shall occur when
the inspection lane queue exceeds 60 minutes. The Lane
Manager (or designee) must advise inspection personnel to
activate the process. Once a queue reduction to less than 60
minutes takes place, reversion to the normal testing protocol
shall occur. (See Appendix 5(f) Clean Screening Vehicle
Exemption)

Section 6 -Test Procedures And Standards.

(8) Test procedure requirements. (The test procedure
use to perform this test shall conform to the requirements
shown in Appendix 6 (a)).

(1) Initia tests (i.e., those occurring for the first
time in a test cycle) shall be performed without repair or
adjustment at the inspection facility, prior to the test.

(2) An officia test, once initiated, shal be
performed in its entirety regardless of intermediate outcomes
except in the case of invalid test condition or unsafe
conditions.

(3) Tests involving measurements shal be
performed with equipment that has been calibrated
according to the quality control procedures established by
the Department

(4) Vehicles shall be regjected from testing, as
covered in this section, if the exhaust system is missing or
leaking, or if the vehicle isin an unsafe condition for testing.

(5) After an initial failure of any portion of any
emission test in the LEIM program, all vehicles shall be
retested without repairs being performed. This retest shall
be indicated on the records as the second chance test. After
failure of the second chance test, prior to any subseguent
retests, proof of appropriate repairs must be submitted
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indicating the type of repairs and parts installed (if any).
This shall be done by completing the “Vehicle Emissions
Repair Report Form” (Appendix 6 (a) (5) which will be
distributed to anyone failing the emissions test.)

(6) Idle testing using BAR 90 emission analyzers
(analyzers that have been certified by the California Bureau
of Automotive Repair) shall be performed on al 1968
through current (minus three-years five years) model year
vehiclesin New Castle and Kent Counties.

(7) Emission control device inspection.

Visual emission control device checks shall be
performed through direct observation or through indirect
observation using amirror. Theseinspectionsshall include a
determination as to whether each subject deviceis present.

(8) Evaporative System Integrity Test. Vehicles
shall fail the evaporative system integrity test(s) if the
system(s) cannot maintain the equivalent pressure of eight
inches of water using USEPA approved fast pass
methodology. Additionally, vehicles shall fail evaporative
system integrity testing if the canister is missing or
obviously disconnected, the hoses are crimped off, or the
fuel cap is missing. Evaporative system integrity test
procedure isfound in See Appendix 6 (a) (8) .

(9) On-board diagnostic checks.

[Reserved]

(b) Test standards

(1) Emissions standards.

HC, CO, CO+CO, (or CO, aone), emission
standards shall be applicable to all vehicles subject to the
LEIM program and repairs shall be required for failure of
any standard regardless of the attainment status of the area.

(i) Steady-state short tests.

Appropriate model program standards
shall be used in idle testing of vehicles from model years
1968 light duty vehicles and model years 1970 light duty
trucks and newer.

(2) Visual equipment inspection
performed by the Motor Vehicle Technician.

(i) Vehicles shall fail visual inspections of
subject emission control devices if such devices are part of
the original certified configuration and are found to be
missing, modified, disconnected, or improperly connected.

(3) On-board diagnostics test standards.

[Reserved].

(c) Applicability.

In general, section 203(a)(3)(A) of the Clean Air
Act prohibits altering a vehicle's configuration such that it
changes from a certified to a non-certified configuration. In
the inspection process, vehicles that have been altered from
their original certified configuration are to be tested by the
Motor Vehicle Technician in the same manner as other
subject vehicles.

(1) Vehicles with engines of a model year older
than the chassis model year shall be required to pass the

standards

standards commensurate with the chassis model year.

(2) Vehicles that have been switched from an
engine of one fud type to another fuel type that is subject to
the LEIM program (e.g., from a diesel engine to a gasoline
engine) shall be subject to the test procedures and standards
for the current fuel type, and to the requirements of
paragraph (c)(1) of this section.

(3) Vehicles that are switched to a fuel type for
which there is no certified configuration shall be tested
according to the most stringent emission standards
established for that vehicle type and model year. Emission
control device requirements may be waived if the Division
determines that the alternatively fueled vehicle configuration
would meet the new vehicle standards for that model year
without such devices.

(4) Vehicles converted to run on alternate fuels,
frequently called a dual-fuel vehicle, shall be tested and
regquired to pass the most stringent standard for each fuel
type.

(5) Mixing vehicle classes (e.g., light-duty with
heavy-duty) and certification types (e.g., California with
Federal) within a single vehicle configuration shall be
considered tampering.

Section 7 - Waivers And Compliance Via Diagnostic
Inspection.
(&) Waiver issuance criteria.

(1) Motorists shall expend a reasonable cost, as
defined in Section 1 of this Regulation in order to qualify for
awaiver. Effective January 1, 1997 for vehiclesregistered in
New Castle County and July 1, 1997 for vehicles registered
in Kent County, in order to qualify for waiver repairs on any
1981 or later model year vehicle shall be performed by a
certified repair technician or a certified manufacturer repair
technician, as defined in Section 1 of this regulation, and
must have been appropriate to correct the emission failure.
Repairs of primary emission control components may be
performed by non-technicians (e.g., owners) to apply toward
the waiver limit. Thewaiver would apply to the cost of parts
for the repair or replacement of the following list of emission
control component systems: Air induction system (air filter,
oxygen sensor), catalytic converter system (convertor,
preheat catalyst), therma reactor, EGR system (valve,
passage/hose, sensor) PCV System, air injection system (air
pump, check valve), ignition system (distributor, ignition
wires, coil, spark plugs). The cost of any hoses, gaskets,
belts, clamps, brackets or other emission accessories directly
associated with these components may also be applied to the
waiver limit.

(2) Any available warranty coverage shall be used
to obtain needed repairs before expenditures can be counted
towards the cost limits in paragraph (a)(4) of this section.
The operator of a vehicle within the statutory age and
mileage coverage under section 207(b) of the Clean Air Act
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shall present awritten denial of warranty coverage from the
manufacturer or authorized dealer for this provision to be
waived for approved tests applicable to the vehicle.

(3) Receipts shall be submitted for review to
further verify that qualifying repairs were performed.

(4) A minimum expenditure for repairs of $75 for
pre-81 model year vehicles or a minimum expenditure of
$200 for 1981 model year and newer vehicles shall be spent
in order to qualify for awaiver. The minimum repair cost for
1981 and newer vehicles shall increase to $450 starting
January 1, 2000. For each subsequent year, the $450
minimum expenditure shall be adjusted in January of that
year by the percentage, if any, by which the Consumer Price
Index for the preceding calendar year differs from the
Consumer Price Index for 1989.

(5) The issuance of a waiver applies only to those
vehicles failing an exhaust emission tests. No waivers are
granted to vehicles failing the evaporative emission integrity
test.

(6) Waivers shall
Director only after:

(i) a vehicle has failed a retest for only the
exhaust emissions portions of the program, performed after
all qualifying repairs have been compl eted;

(i) and a minimum of 10% improvement
(reduction) in hydrocarbons (HC) and carbon monoxide
(CO) has resulted from those repairs. This reguirement
[Section 7 (&) (6) (ii)] will cease to be in effect starting
January 1, 2000.

(7) Qualifying repairs include repairs of primary
emission control components performed within 90 days of
the test date.

(8) Waivers issued pursuant to this regulation are
valid until the date of current registration expiration.

(9) Waivers will not be issued to vehicles for
tampering-related repairs. The cost of tampering-related
repairs shall not be applicable to the minimum expenditure
in paragraph (a)(4) of this section. The Director will issue
exemptions for tampering-related repairs if it can be verified
that the part in question or one similar to it is no longer
availablefor sale

(b) Compliance via diagnostic inspection.

Vehicles subject to an emission test at the cutpoints
shown in Appendix 3 (8)(7) of Regulation 31 may be issued
a certificate of compliance without meeting the prescribed
emission cutpoints, if, after failing a retest on emissions, a
complete, documented physical and functional diagnosis and
inspection performed by a Delaware Certified Emission
Repair Technician shows that no additional emission-related
repairs are needed.

(©) (1) In order to meet the requirements of the EPA
Rule, the State commitsto maintaining awaiver rate equal to
or less than 3% of the failed vehicles.

(2) The Secretary shall take corrective action to

be issued by the Division

lower the waiver rate should the actual rate reported to EPA
be above 3%.

(3) Actions to achieve the 3% waiver rate, if
required, shall include measures such as not issuing waivers
on vehicles less than 6 years old, raising minimum
expenditure rates, and limiting waivers to once every four
years. If the waiver rate cannot be lowered to levels
committed to in the SIP, or if the State chooses not to
implement measures to do so, then the Secretary shall revise
the I/M emission reduction projections in the SIP and shall
implement other LEIM program changes needed to ensure
the performance standard is met.

Section 8 - Motorist Compliance Enforcement.
() Registration denial.

Registration denial enforcement (See Appendix 8
(@), the Systems Requirement Definition for the Registration
Denia process) is defined as rejecting an application for
initial registration or re-registration of a used vehicle (i.e., a
vehicle being registered after the initial retail sae and
associated registration) unless the vehicle has complied with
the LEIM program requirement prior to granting the
application. This enforcement is the express responsibility of
the Division with the assistance of police agencies for on
road inspection and verification. The law governing the
registration of motor vehicles is found in the Delaware
Criminal and Traffic Law Manual, Title 21, Chapter 21.
Pursuant to section 207(g)(3) of the Act, nothing in this
section shall be construed to require that new vehicles shall
receive emission testing prior to initial retail sde. In
designing its enforcement program, the Director shall:

(1) Provide an external, readily visible means of
determining vehicle compliance with the registration
reguirement to facilitate enforcement of the LEIM program.
This shall be in the form of awindow sticker and tag sticker
which clearly indicate the vehicles compliance status and
next inspection date;

(2) Adopt a schedule of biennial testing that
clearly determines when a vehicle shall have to be inspected
to comply prior to (re)registration;

(3) Design a registration denial system which
features the electronic transfer of information from the
inspection lanes to the Division's Data Base, and monitors
the following information:

(i) Expiration date of the registration;

(i) Unambiguous vehicle identification
information; and

(iii) Whether the vehicle received either a
waiver or acertificate of compliance, and;

(iv) The Division's unique windshield
certificate identification number to verify authenticity; and

(v) The Divison shall finally check the
inspection data base to ensure all program requirements have
been met before issuing a vehicle registration.
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(4) Ensure that evidence of testing is available and
checked for validity at the time of a new registration of a
used vehicle or registration renewal.

(5) Prevent owners or lessors from avoiding
testing through manipulation of the title or registration
system; title transfers do not re-start the clock on the
inspection cycle.

(6) Limit and track the use of time extensions of
the registration requirement to only one 60 day extension per
vehicle to prevent repeated extensions.

(b) (1) (i) Owners of subject vehicles must provide
valid proof of having received a passing test or a waiver to
the Director’s representative in order to receive registration
from the Division.

(i) State and local enforcement branches,
such as police agencies, as part of this program, shall cite
motorist who do not visibly display evidence of compliance
with the registration and inspection requirements.

(iii) Fleet and all other registered applicable
vehicle compliance shall be assured through the regular
enforcement mechanisms concurrent with registration
renewal, on-road testing and parking lot observation. Fleets
shall be inspected at official inspection stations.

(iv) Federal fleet compliance shall be assured
through the cooperation of the federal fleet managers as well
as also being subject to regular enforcement operations of
the Division.

Section 9 - Enforcement Against Operators And Motor
Vehicle Technicians.
(8 Imposition of penalties

The State of Delaware shall continue to operate the
LEIM program using State of Delaware Employees for al
functions. Should enforcement actions be required for
violations of program requirements, the Agreement between
State of Delaware Department of Public Safety Motor
Vehicle Division and Council 81 of the American Federation
of State, County and Municipa Employees, Section 8,
Disciplinary Action, and, the State of Delaware Merit Rules,
shall be adhered to in all matters. Applicable provisions of
these documents are found in Appendix 9 (a).

(b) Legal authority.

(1) The Director shal have the authority to
temporarily suspend station Motor Vehicle Technicians
certificates immediately upon finding a violation or upon
finding the Motor V ehicle Technician administered emission
tests with equipment which had a known failure and that
directly affects emission reduction benefits, in accordance
with the Agreement between State of Delaware Department
of Public Safety Motor Vehicle Division and Council 81 of
the American Federation of State, County and Municipal
Employees, Section 8 Disciplinary Action.

(2) The Director shall have the authority to impose
disciplinary action against the station manager or the Motor

Vehicle Technician, even if the manager had no direct
knowledge of the violation but was found to be careless in
oversight of motor vehicle technicians or has a history of
violations, in accordance with the Agreement between State
of Delaware Department of Public Safety Motor Vehicle
Division and Council 81 of the American Federation of
State, County and Municipal Employees, and the State of
Delaware Merit Rules. The lane manager shall be held fully
responsible for performance of the motor vehicle technician
in the course of duty.

Section 10 - Improving Repair Effectiveness.

A prerequisite for a retest shall be a completed repair
form that indicates which repairs were performed. (See
Section 6 (a) (5) of this Regulation).

Section 11 - Compliance With Recall Notices.
[Reserved]

Section 12 - On-Road Testing.

(@) Periodic random Delaware registered vehicle
pullovers on Delaware highways will occur without prior
notice to the public for on-road vehicle exhaust emission
testing.

(b) Vehiclesidentified by the on-road testing portion of
the LEIM program shall be notified of the requirement for an
out-of-cycle emission retest , and shall have 30 days from
the date of the notice to appear for inspection. Vehicles not
appearing for a retest shall be out of compliance, and be
liable for penalties under Title 21 of Delaware Criminal and
Traffic Law Manua and the Division will take action to
suspend the vehicle registration.

Section 13 - Implementation Deadlines.

All requirements related to the LEIM program shall be
effective ten days after the Secretary’ s order has been signed
and published in the State Register except for the following
provisions that have been amended to this regulation:

Date of Implementation

(a) Fiveyear new model
year exemption from the
idle and two speed idle tests
(b) Two-speed idletest (vehicle
at idle and 2500 rpm)
of all covered vehicles model
years 1981 and newer

September 1, 1999

November 1, 1999

(c) Clean Screen exemptions. January 1, 2000
(d) Program Evaluation using
VMAS™ test procedure. ~ January 1, 2000
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PROPOSED AMENDED
APPENDIX 2 - (b)

INPUT AND OUTPUT FILESRELATING TO
MOBILESA ANALYSIS
MOBILESA LOCAL INPUT SOURCES AND
CALCULATIONS
RESULTS OF MODELLING ANALYSIS
AND CLEAN SCREEN ANALYSIS

This document may be reviewed during normal business
hours (8:30 am — 4 pm) Monday through Friday at the Air
Quality Management Section Office, 156 South State Street,
Dover. For more information call Philip Wheeler at 302/739-
4791

APPENDIX 3 () (2)

VMAS™ TEST PROCEDURES
Proposed Amendment to Regulation 31

General Requirements

(1) Test Parameters. Thefollowing information shall be
determined for the vehicle being tested and used to
automatically select the dynamometer inertia, power
absorption settings, and evaporative emission test
parameters.

(i) Model Year

(i) Manufacturer

(iii) Model name

(iv) Body style

(v) Number of cylinders

(vi) Engine displacement

Alternative computerized methods of selecting
dynamometer test conditions, such as VIN de-coding, may
be used.

(2) Ambient Conditions. The ambient temperature,
absolute humidity, and barometric pressure shall be recorded
continuously during the transient test, or as a single set of
readings if taken less than 4 minutes prior to the transient
driving cycle.

(3) Restart. If shut off, the vehicle shall be restarted as
soon as possible before the test and shall be running at least
30 seconds prior to the transient driving cycle.

(4) During the entire VMAS™ testi ng procedure the
vehicle shall be operated by a certified Motor Vehicle
Technician (herein called inspector) and the vehicle owner or
operator shall be asked to wait in a specified area during the
test.

Pre-inspection and Preparation

(1) Accessories. All accessories (air conditioning, heat,
defogger, radio, automatic traction control if switchable,
etc.) shall be turned off by the inspector, if necessary.

(2) Traction Control and Four-Wheel Drive (4WD).
Vehicles with traction control systems that cannot be turned
off shall not be tested on two wheel drive dynamometers.
Vehicles with 4WD that cannot be turned off shall only be
tested on 4WD dynamometers. If the 4WD function can be
disabled, then 4WD vehicles may be tested on two wheel
drive dynamometers.

(3) Leaks. The vehicle shall be inspected for exhaust
leaks. Audio assessment while blocking exhaust flow, or
measurement of carbon dioxide or other gases, shall be
acceptable. Vehicles with leaking exhaust systems shall be
rejected from testing.

(4) Operating Temperature. The vehicle temperature
gauge, if equipped and operating, shall be checked to assess
temperature. If the temperature gauge indicates that the
engine is well below (less than 180(F) normal operating
temperature, the vehicle shall not be fast-failed and shall get
a second-chance emission test if it failsthe initial test for any
criteriaexhaust component. Vehiclesin overheated condition
shall be rejected from testing.

(5) Tire Condition. Vehicles shall be rejected from
testing if tire cords, bubbles, cuts, or other damage are
visible. Vehicles shall be rejected that have space-saver spare
tires on the drive axle. Vehicles may be rejected if they do
not have reasonably sized tires. Vehicletires shall be visually
checked for adequate pressure level. Drive whed tires that
appear low shall be inflated to approximately 30 psi, or to
tire side wall pressure, or manufacturer's recommendation.
The tires of vehicles being tested for the purposes of
program evaluation under 851.353(c) shall have their tires
inflated to tire side wall pressure.

(6) Ambient Background. [RESERVED]

(7) Sample System Purge. [RESERVED]

Equipment Positioning and Settings

(1) Purge Equipment. If an evaporative system flow
meter purge test isto be performed:

(i) The purge flow meter shall be connected in
series between the evaporative canister and the engine.

(ii) All hoses disconnected for the test shall be
reconnected after a purge flow test is performed.

(2) Roall Rotation. The vehicle shall be maneuvered
onto the dynamometer with the drive wheels positioned on
the dynamometer rolls. Prior to test initiation, the rolls shall
be rotated until the vehicle lateraly stabilizes on the
dynamometer. Drive wheel tires shall be dried if necessary to
prevent slippage during the initial acceleration.

(3) Cooling System. The use of a cooling system is
optional when testing a temperatures below 50(F).
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Furthermore, the hood may be opened at the state's
discretion. If a cooling system isin use, testing shall not
begin until the cooling system is positioned and activated.
The cooling system shall be positioned to direct air to the
vehicle cooling system, but shall not be directed at the
catalytic converter.

(4) Vehicle Restraint. Testing shall not begin until the
vehicle is restrained. Any restraint system shall meet the
requirements of the Code of Federal Regulations Title 40,
§85.2226(a)(5)(vii). The parking brake shall be set for front
wheel drive vehicles prior to the start of the test. The parking
brake need not be set for vehicles that release the parking
brake automatically when the transmission is put in gear.

(5) Dynamometer Settings. Dynamometer power
absorption and inertia weight settings shall be automatically
chosen from an EPA-supplied el ectronic look-up table which
will be referenced based upon the vehicle identification
information obtained in Code of Federal Regulations Title
40, 885.2221(a)(1). Vehicles not listed shall be tested using
default power absorption and inertia settings in the latest
version of the EPA I/M Look-up Table, as posted on EPA's
web site: www.epa.gov/orcdizux/im.htm

(6) Exhaust Collection System. The exhaust collection
system shall be positioned to insure complete capture of the
entire exhaust stream from the tailpipe during the transient

(2) Program Evaluation. Vehicles being tested for the
purpose of program evaluation under Section 3 (c) (2) shall
receive two full VMAS emission tests (i.e., a full 240
seconds each). Results from both tests and the test order
shall be separately recorded in the test record. Emission
scores and results provided to the motorist may be from
either test.

(3) Discretionary Preconditioning.

(i) Any vehicle may be preconditioned by
maneuvering the vehicle on to the dynamometer and driving
the 94 to 239 second segment of the transient cycle in §
85.2221(e)(1) Code of Federa Regulations Title 40,. This
method has been demonstrated to adequately precondition
the vast majority of vehicles (SAE 962091). Other
preconditioning cycles may be developed and used if
approved by the Administrator of the USEPA.

(4) Second-Chance Purge Testing. Not applicable

Vehicle Emission Test Sequence
(1) Transient Driving Cycle. The vehicle shal be
driven over the following cycle:

driving cycle. The system shall meet the requirements of Table A

§85.2226(b)(2) in the Code of Federal Regulations Title 40,.

Vehicle Conditioning

(1) Queuing Time. Not applicable

Time | Speed Time | Speed Time Speed | Time Speed Time | Speed Time | Speed
(sec) | (mph) | (sec) | (mph) | (seq) (mph) | (sec) (mph) | (sec) | (mph) | (sec) | (mph)
0 0.0 40 17.7 80 322 120 18.1 160 335 200 56.7
1 0.0 41 19.8 81 324 121 18.6 161 36.2 201 56.7
2 0.0 42 216 82 322 122 20.0 162 37.3 202 56.3
3 0.0 43 23.2 83 317 123 20.7 163 39.3 203 56.0
4 0.0 44 24.2 84 28.6 124 21.7 164 40.5 204 55.0
5 3.0 45 24.6 85 251 125 224 165 421 205 53.4
6 59 46 24.9 86 216 126 225 166 435 206 51.6
7 8.6 47 25.0 87 18.1 127 221 167 451 207 18
8 115 48 25.7 88 14.6 128 215 168 46.0 208 521
9 14.3 49 26.1 89 111 129 20.9 169 46.8 209 525
10 16.9 50 26.7 90 7.6 130 20.4 170 475 210 53.0
11 17.3 51 275 91 41 131 19.8 171 475 211 535
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12 181 52 28.6 92 0.6 132 17.0 172 47.3 212 54.0
13 20.7 53 293 93 0.0 133 171 173 47.2 213 54.9
14 217 54 29.8 94 0.0 134 15.8 174 47.2 214 55.4
15 224 55 30.1 95 0.0 135 15.8 175 47.4 215 55.6
16 225 56 304 96 0.0 136 17.7 176 47.9 216 56.0
17 221 57 30.7 97 0.0 137 198 177 485 217 56.0
18 215 58 30.7 98 33 138 216 178 491 218 55.8
19 20.9 59 30.5 99 6.6 139 222 179 495 219 55.2
20 204 60 304 100 9.9 140 245 180 50.0 220 54.5
21 19.8 61 30.3 101 13.2 141 24.7 181 50.6 221 53.6
22 17.0 62 304 102 16.5 142 24.8 182 51.0 222 52.5
23 14.9 63 30.8 103 198 143 247 183 515 223 515
24 14.9 64 30.4 104 222 144 24.6 184 522 224 50.5
25 152 65 29.9 105 243 145 24.6 185 53.2 225 48.0
26 155 66 295 106 258 146 251 186 54.1 226 44.5
27 16.0 67 29.8 107 264 147 25.6 187 54.6 227 41.0
28 171 68 30.3 108 25.7 148 25.7 188 54.9 228 375
29 191 69 30.7 109 251 149 254 189 55.0 229 34.0
30 211 70 30.9 110 247 150 249 190 54.9 230 30.5
31 227 71 31.0 111 252 151 25.0 191 54.6 231 27.0
32 229 72 30.9 112 254 152 254 192 54.6 232 235
33 227 73 304 113 27.2 153 26.0 193 54.8 233 20.0
34 22,6 74 29.8 114 26.5 154 26.0 194 551 234 16.5
35 213 75 29.9 115 240 155 25.7 195 555 235 130
36 190 76 30.2 116 227 156 26.1 196 55.7 236 9.5
37 171 7 30.7 117 194 157 26.7 197 56.1 237 6.0
38 15.8 78 31.2 118 17.7 158 273 198 56.3 238 25
39 15.8 79 318 119 17.2 159 30.5 199 56.6 239 0.0
(sec) | (mph) | (sec) | (mph) | (sec) (mph) | (sec) (mph) | (sec) | (mph) | (sec) | (mph)

(2) Driving Trace. The inspector shall follow an
electronic, visual depiction of the time/speed relationship of
the transient driving cycle (hereinafter, thetrace). The visual
depiction of the trace shall be of sufficient magnification and
adequate detail to allow accurate tracking by the inspector/
driver and shall permit anticipation of upcoming speed

changes. The trace shall aso clearly indicate gear shifts as
specified in paragraph (3) and Table B below.

(3) Shift Schedule. To identify gear changes for manual
shift vehicles, the driving display presented to the inspector/
driver shall be designed according to the following shift
schedule and prominently display visual cues where the
inspector/driver is required to change gears:
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TableB
Shift Sequence Speed Approximate Cycle
(gear) (miles per hour) Time(seconds)
1-2 15 9.3
2-3 25 47.0
De-clutch 15 87.9
1-2 15 101.6
2-3 25 105.5
3-2 17.2 119.0
2-3 25 145.8
3-4 40 163.6
4-5 45 167.0
5-6 50 180.0
De-clutch 15 2345

Gear shifts shall occur at the points in the driving
cycle where the specified speeds are obtained. For vehicles
with fewer than six forward gears the same schedule shall be
followed with shifts above the highest gear disregarded.

Automatic shift vehicles with overdrive or fuel
economy drive modes shall be driven in those modes.

(4) Speed Excursion Limits. Speed excursion limits
shall apply asfollows:

(i) The upper limit is 2 mph higher than the
highest point on the trace within 1 second of the given time.

(i) Thelower limit is 2 mph lower than the lowest
point on the trace within 1 second of the given time.

(iii) Vehicle speed excursions beyond tolerance
limits given in items a. and b. above are acceptable provided
that each such excursion is not more than 2 seconds in
duration.

(iv) Speeds lower than those prescribed during
accelerations are acceptable provided the vehicle is operated
at maximum available power during such accel erations until
the vehicle speed is within the excursion limits.

(v) [Reserved : Criteria that shall alow limited
excursions of speed higher than the prescribed upper limitin
paragraphs (i) through (iii) ]

(vi) A transient emissions test shall be void and the
vehicle retested if the speed excursion limits prescribed by
paragraphs (i) through (iii) are exceeded, except in the event

that computer algorithms, developed by the Department,
determine that the conditions of paragraphs (v) and (vi) are
applicable. Tests may be aborted if the speed excursion
limits are exceeded.

Proposed
APPENDIX 5(f)

CLEAN SCREENING VEHICLE EXEMPTION
BACKGROUND ON CLEAN SCREENING

Delaware plans to implement a clean screen program
that combines the use of the low emitter profile model (LEP)
with an expansion of model year exemptions from 3 year old
and newer vehicles to 5 year old and newer vehicles. The
LEP model uses data from Arizona's IM240 program to
predict whether a vehicle will passthe test. Analysis of data
from applying the LEP to Colorado’ s fleet indicate that up to
half of the vehicles can be exempted without greatly
impacting the emission benefits of the program. The model
only requires an accurate vehicle identification number
(VIN) to project emission characteristics.

The LEP would be used primarily a lane management
tool to increase throughput during peak periods. Under this
scenario, the LEP would be used only during peak periods to
clean screen vehicles more than 5 years old. Vehicles
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flagged as clean screen candidates would receive the gas cap
test and the safety inspection, but would be exempted from
the exhaust emission and pressure test when in clean screen
mode. Delaware expects that “clean screening” would be
activated less than 40% of the time. During off-peak
periods, al vehicles more than 5 years old would receive
exhaust emission and tank pressure tests along with the gas
cap and safety test. Figure one and Table A show the
possible percentages of vehicle model years that would be

Figure 1. % of Vehicles Clean Screened
By Model Year

100% 1

80% -

60% - -

40% 1

% of Vehicles

20% -

0%

95 94 93 92 91 90 89 88 87 86 85 84 83 82 81
Model Year

exempt under clean screening if queue conditions
warranted.

Table A
Percent of VehiclesEligiblefor Clean Screen When in Clean
Screen Mode

Vehicle Age Observed Clean | Assumed Clean Screen
Screen % %

1 99.00% 100%

2 98.83% 100%

3 99.00% 99.00%
4 91.59% 88.00%
5 75.50% 77.00%
6 58.74% 66.00%
7 70.20% 55.00%
8 45.48% 44.00%
9 23.08% 33.00%
10 23.62% 22.00%
11 10.17% 11.00%
12 and older 0.65% 0.00%

1Based on Arizona IM240 data

The Division of Motor Vehicles will determine when and if
any applicable vehicles are exempt under the clean screen

program. Typically, applicable vehicles will be exempt if
gueue conditions result in a wait time at the lane of 60
minutes or more. However, there are factors in the program
that will automatically prevent the clean screen exemption
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from being implemented. Specifically, a budget of the total
number of the applicable vehicles that can be exempt under
clean screen will be established for any one calendar year
and therefore if that budget is exceeded, the clean screen
exemption will not apply even when wait times are 60
minutes or longer.

APPENDIX 6 (a)
[IDLE EMISSIONS TEST PROCEDURES
Proposed Amendment

There are no changes to the single speed idle test procedure.
This amendment only includes the addition of the two speed
idle test cited in the body of the text of Regulation 31,
Section 6 (a))

The on-site test inspection of motor vehicles uses the
ESP FICS 4000 - Bar 90 computerized Emission Analyzer
which will require minimal time to complete the inspection
procedure.

GENERAL TEST PROCEDURES

1. If the inspection technician observes a vehicle
having coolant, oil, excess smoke or fuel leaks or any other
such defect that is unsafe to allow the emission test to be
conducted the vehicle shall be rejected from the testing area.
The inspection technician is prohibited from conducting the
emissions test until the defects are corrected.

2. The vehicle transmission is to be placed in neutral
gear if equipped with a manual transmission, or in park
position if equipped with an automatic transmission. The
hand or parking brake is to be engaged. If the parking brake
is found to be defective, then wheel chocks are to be placed
in front and/or behind the vehicle'stires.

3. Theinspection technician advises the owner to turn
off all vehicle accessories.

4. The inspection technician enters the vehicle
registration number (tag) or the vehicle identification
number into the BAR 90 system. This information is
electronically transmitted to the Division of Motor Vehicle's
database. The system will aso identify for each vehicle
entered into the BAR 90 system whether the vehicle is
eligible for a clean screen exemption. Only under certain
conditions determined by the vehicle services chief or his
designee will those vehicles eligible for the clean screen
exemption be excuse from any exhaust emissions test for the
current two year test cycle. In no case shall the number of
vehicles exempt in any one calendar year, under the clean
screen procedures, exceed 40% of the total number of

vehicles subject to the requirements of Regulation 31. The
clean screen procedures or methodology is described in
Appendix Y.

5. If the vehicle registration number isin the database,
the following information will be transmitted to and verified
by the inspection technician:

Vehicle make
Vehicle Year
Vehicle Model
Vehicle Body Style
Vehicle fuel type and
f.  other related information

6. The inspection technician will verify this
information and verify the last five characters of the Vehicle
I dentification Number (VIN) prior to beginning the emission
test.

7. If the vehicle's identification number is not on the
database, the R.L. Polk VIN Package shall be automatically
accessed. This VIN package will return the following
information to the inspection technician who, in turn will
verify the returned information:

a  Vehicle make

b. VehicleYear

c. Vehicle Model

d. Vehicle Body Style
e. Vehiclefue type

8. The DMV System will identify and require an
emission inspection on all eligible vehicles meeting the
State' s criteriafor an emission inspection.  Once the vehicle
information has been verified and accepted, the system will
prompt the inspection technician to place the analyzer test
probe into the tailpipe. The technician connects the
tachometer lead to the vehicle's spark plug and verifies that
the idle RPM is within the specified range. If the RPM
exceeds the allowed range the vehicle is rejected and not
tested. The technician will insert the probe at least 8 inches
into the exhaust pipe. Genuine dual exhaust vehicles will be
tested with a dual exhaust probe. Once the probe has been
placed into the exhaust pipe the test will begin. The test
process is completely automatic, including the pass/fail
decision.

9. If the vehicle has been identified as requiring a
completed Vehicle Inspection Repair (VIRR) Report Form
prior to reinspection, the inspection technician will review
the form for completeness and, if applicable, record into the
system the Certified Emission Repair Technician's (CERT)
number or Certified Manufacturer’s Repair Technician
(CMRT) number before the retest.

CPoo T

TWO SPEED IDLE TEST PROCEDURES

1. Exhaust gas sampling algorithm. The analysis of
exhaust gas concentrations will begin 10 seconds after the
applicable test mode begins. Exhaust gas concentrations will
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be analyzed at arate of two times per second. The measured
value for pass/fail determinations will be a ssimple running
average of the measurements taken over five seconds.

2. Pass/faill determinations. A pass or fal
determination will be made for each applicable test mode
based on a comparison of the applicable standards listed in
Appendix 3 (a)(7) and the measured value for HC and CO.
A vehicle will pass the test mode if any pair of simultaneous
values for HC and CO are below or equal to the applicable
standards. A vehicle will fail the test mode if the values for
either HC or CO, or both, in all simultaneous pairs of values
are above the applicable standards.

3. Voidtest conditions. Thetest will immediately end
and any exhaust gas measurements will be voided if the
measured concentration of CO plus CO, (CO+ CO,) falls
below six percent of the total concentration of CO plus CO,
or the vehicle's engine stalls at any time during the test
sequence.

4. Multiple exhaust pipes. Exhaust gas concentrations
from vehicle engines equipped with dual exhaust systems
will be sampled accordingly.

5. The test will be immediately terminated upon
reaching the overall maximum test time.

6. Test sequence.

(8 The test sequence will consist of a first-chance
test and a second chance test as follows:

(i) Thefirst-chancetest will consist of anidle
mode followed by a high-speed mode.

(i) The second-chance high-speed mode, as
described will immediately follow the first-chance high-
speed mode. It will be performed only if the vehicle fails the
first-chance test. The second-chance idle will follow the
second chance high speed mode and be performed only if the
vehicle fails the idle mode of the first-chance test.

(b) The test sequence will begin only after the
following requirements are met:

(i) The vehicle will be tested in as-received
condition with the transmission in neutral or park, the
parking brake actuated (or chocked) and all accessories
turned off. The engine shall appear to and is assumed to be at
normal operating temperature.

(i) The tachometer will be attached to the
vehicle in accordance with the analyzer manufacturer's
instructions.

(iii) The sample probe(s) will be inserted into
the vehicle's tailpipe to a minimum depth of 8 inches. If the
vehicle's exhaust system prevents insertion to this depth, a
tail pipe extension will be used.

(iv) The measured concentration of CO plus
CO, (CO + CO,) will be greater than or equal to 6% of the
total concentration.

(c) First-chance test and second-chance high-
speed mode. The test timer will start (tt=0) when the

conditions specified above are met. The first-chance test and
second-chance high-speed mode will have an overall
maximum test time of 390 seconds (tt=390). The first-
chance test will consist of an idle mode following
immediately by a high-speed mode. This is followed
immediately by an additional second-chance high-speed
mode, if necessary.

(d) First-chance idle mode. The mode timer will
start (mt=0) when the vehicle engine speed is between 550
and 1300 rpm. If engine speed exceeds 1300 rpm or falls
below 550 rpm, the mode timer will reset to zero and resume
timing. The maximum idle mode length will be 30 seconds
(mt=30) elapsed time. The pasy fail analysiswill begin after
an elapsed time of 10 seconds (mt=10). A pass or fail
determination will be made for the vehicle and the mode
terminated as follows:

(i) The vehicle will pass the idle mode and
the mode will be immediately terminated if, prior to an
elapsed time of 30 seconds (mt=30), measured values are
less or equal to the applicable standards listed in Appendix 3
@)

(ii) The vehicle will fail the idle mode and the
mode will be terminated if the provisions of d (i) are not
satisfied within an elapsed time of 30 seconds (mt=30).

(iii) The vehicle may fail the first-chance and
second-chance test will be omitted if no exhaust gas
concentration less than 1800 ppm HC is found by an elapsed
time of 30 seconds (mt=30).

(e) First-chance and second-chance high-speed
modes. This mode includes both the first-chance and second-
chance high-speed modes, and follows immediately upon
termination of the first-chance idle mode. The mode timer
will reset (mt=0) when the vehicle engine speed is between
2200 and 2800 rpm. If engine speed falls below 2200 rpm or
exceeds 2800 rpm for more than two seconds in one
excursion, or more than six seconds over all excursions
within 30 seconds of the final measured value used in the
pass/fail determination, the measured value will be
invalidated and the mode continued. If any excursion lasts
for more than ten seconds, the mode timer will reset to zero
(mt=0) and timing resumed. The minimum high-speed mode
length will be determined as described under paragraphs (€)
(i) and (ii) below. The maximum high-speed mode length
will be 180 seconds (mt=180) elapsed time.

(i) Ford Motor Company and Honda vehicles.
For 1981-1987 model year Ford Motor Company vehicles
and 1984-1985 model year Honda Preludes, the pass/fail
analysis will begin after an elapsed time of 10 seconds
(mt=10) using the following procedure.

(A) A pass or fail determination, as
described below, will be used, for vehicles that passed the
idle mode, to determine whether the high-speed test should
be terminated prior to or at the end of an elapsed time of 180
seconds (mt=180).
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() The vehicle will pass the high-
speed mode and the test will be immediately terminated if,
prior to an elapsed time of 30 seconds (mt=30), the measured
values areless than or equal to the applicable standards listed
in Appendix 3 (a)(7).

(I 1If a an elapsed time of 30
seconds (mt=30) the measured values are greater than the
applicable standards listed in Appendix 3 (a)(7), the
vehicle'senginewill be shut off for not more than 10 seconds
after returning to idle and then will be restarted. The probe
may be removed from the tailpipe or the sample pump turned
off if necessary to reduce analyzer fouling during the restart
procedure. The mode timer will stop upon engine shut off
(mt=30) and resume upon engine restart. The pass/fail
determination will resume as follows after 40 seconds have
elapsed (mt=40).

(111) The vehicle will pass the high-
speed mode and the test will be immediately terminated if, at
any point between an elapsed time of 40 seconds (mt=40)
and 60 seconds (mt=60), the measured values are less than or
equal to the applicable standardslisted in Appendix 3 (a)(7).

(IV)The vehicle will pass the high-
speed mode and the test will be immediately terminated if, at
a point between an elapsed time of 60 seconds (mt=60) and
180 seconds (mt=180) both HC and CO emissions continue
to decrease and measured values are less than or equal to the
applicable standards listed in Appendix 3 (a)(7). (V)The
vehicle will fail the high-speed mode and the test will be
terminated if neither paragraphs (€) (i) (A) (111) or (€) (i) (A)
(1V), above, are not satisfied by an elapsed time of 180
seconds (mt=180).

(B) A pass or fail determination will be
made for vehicles that failed the idle mode and the high-
speed mode terminated at the end of an elapsed time of 180
seconds (mt=180) as follows:

() The vehicle will pass the high-
speed mode and the mode will be terminated at an elapsed
time of 30 seconds (mt=30) if any measured values of HC
and CO exhaust gas concentrations during the high-speed
mode are less than or equal to the applicable standards listed
in Appendix 3 (a)(7).

(I Restart. If at an elapsed time of
30 seconds (mt=30) the measured values of HC and CO
exhaust gas concentrations during the high-speed mode are
greater than the applicable short test standards as described
in Appendix 3 (a)(7), the vehicle's engine will be shut off for
not more than 10 seconds after returning to idle and then will
be restarted. The probe may be removed from the tailpipe or
the sample pump turned off it necessary to reduce analyzer
fouling during the restart procedure. The mode timer will
stop upon engine shut off (mt=30) and resume upon engine
restart. The pass/fail determination will resume as follows
after 40 seconds (mt=40) have elapsed.

(111) The vehicle will pass the high-

speed mode and the mode will be terminated at an elapsed
time of 60 seconds (mt=60) if any measured values of HC
and CO exhaust gas concentrations during the high-speed
mode are less than or equal to the applicable standards listed
in Appendix 3 (a)(7).

(IV)The vehicle will pass the high-
speed mode and the test will be immediately terminated if, at
a point between an elapsed time of 60 seconds (mt=60) and
180 seconds (mt=180) both HC and CO emissions continue
to decrease and measured values are less than or equal to the
applicable standards listed in Appendix 3 (a)(7).

V) The vehicle will fail the
high-speed mode and the test will be terminated if neither
paragraphs (€) (i) (B) (1), (e) (i) (B) (1) or e (i) (B) (IV),
above, is satisfied by an elapsed time of 180 seconds
(mt=180).

(if) All other light-duty vehicles. The pass/fail
analysisfor vehicles not specified in paragraph (e) (i), above,
will begin after an elapsed time of 10 seconds (mt=10) using
the following procedure.

(A) A pass or fail determination will be
used for 1981 and newer model year vehiclesthat passed the
idle mode, to determine whether the high-speed mode should
be terminated prior to or at the end of an elapsed time of 180
seconds (mt=180). For pre-1981 model year vehicles, no
high speed idle mode test will be performed.

() The vehicle will pass the high-
speed mode and the test will be immediately terminated if,
prior to an elapsed time of 30 seconds (mt=30), the measured
values arelessthan or equal to the applicable standards listed
in Appendix 3 (a)(7).

(I1) The vehicle will pass the high-
speed mode and the test will be immediately terminated if
emissions continue to decrease after an elapsed time of 30
seconds (mt=30) and if, at any point between an elapsed time
of 30 seconds (mt=30) and 180 seconds (mt=180), the
measured values are less than or equal to the applicable
standards listed in Appendix 3 (a)(7).

(1) The vehicle will fail the high-
speed mode and the test will be terminated if neither the
provisions of paragraphs (e) (ii)(A)(I) or (e) (ii)(A)(1I),
above, is satisfied.

(B) A pass or fail determination will be
made for 1981 and newer model year vehicles that failed the
idle mode and the high-speed mode terminated prior to or at
the end of an elapsed time of 180 seconds (mt=180). For pre-
1981 model year vehicles, the duration of the high speed idle
mode will be 30 seconds and no pass or fail determination
will be used at the high speed idle mode.

() The vehicle will pass the high-
speed mode and the mode will be terminated at an elapsed
time of 30 seconds (mt=30) if any measured values are less
than or equal to the applicable standards listed Appendix 3

@)
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(I1) The vehicle will pass the high-
speed mode and the test will be immediately terminated if
emissions continue to decrease after an elapsed time of 30
seconds (mt=30) and if, at any point between an elapsed time
of 30 seconds (mt=30) and 180 seconds (mt=180), the
measured values are less than or equal to the applicable
standards listed in Appendix 3 (a)(7).

(1) The vehicle will fail the high
speed mode and test will be terminated if neither the
provisions of paragraphs (€) (ii)(B)(1) or (e) (i)(B)(Il) is
satisfied.

(f) Second-chance idle mode. If the vehicle fails
the first-chance idle mode and passes the high-speed mode,
the mode timer will reset to zero (mt=0) and a second chance
idle mode will commence. The second-chance idle mode
will have an overall maximum mode time of 30 seconds
(mt=30). The test will consist on an idle mode only.

(i) The engines of 1981-1987 Ford Motor
Company vehicles and 1984-1985 Honda Preludes will be
shut off for not more than 10 seconds and restarted. The
probe may be removed from the tailpipe or the sample pump
turned off if necessary to reduce analyzer fouling during the
restart procedure.

(if) The mode timer will start (mt=0) when the
vehicle engine speed is between 550 and 1300 rpm. If the
engine speed exceeds 1300 rpm or falls below 550 rpm the
mode timer will reset to zero and resume timing. The
minimum second-chance idle mode length will be
determined as described in paragraph (f) (iii) below. The
maximum second-chance idle mode length will be 30
seconds (mt=30) elapsed time.

(iii) The pass/fail analysis will begin after an
elapsed time of 10 seconds (mt=10). A pass or fall
determination will be made for the vehicle and the second-
chance mode will be terminated as follows:

(A) The vehicle will pass the second-
chance idle mode and the test will be immediately
terminated if, prior to an elapsed time of 30 seconds
(mt=30), any measured values are less than or equal to 100
ppm HC and 0.5 percent CO.

(B) The vehicle will pass the second-
chance idle mode and the test will be terminated at the end of
an elapsed time of 30 seconds (mt=30) if, prior to that time,
the criteria of paragraph (f)(iii)(A), above, are not satisfied
and the measured values during the time period between 25
and 30 seconds (mt=25-30) are less than or equa to the
applicable short test standards listed Appendix 3 (8)(7).

(C) The vehicle will fail the second-
chance idle mode and the test will be terminated if neither of
the provisions of paragraphs (f) (iii)(A) or (f)(iii)(B), above
are satisfied by an elapsed time of 30 seconds (mt=30).

IDLE TEST PROCEDURE
From 40 CFR 51 Appendix B to Subpart S -- Test
Procedures

(1) IdleTest
(@) General requirements

(1) Exhaust gas sampling algorithm. The analysis
of exhaust gas concentrations shall begin 10 seconds after
the applicable test mode begins. Exhaust gas concentrations
shall be analyzed at a minimum rate of two times per second.
The measured value for pass/fail determinations shall be a
simple running average of the measurements taken over five
seconds.

(2) Pasg/fail determination. A pass or fail
determination shall be made for each applicable test mode
based on a comparison of the short test standards contained
in Appendix C to this subpart, and the measured value for
HC and CO as described in paragraph (I)(@(1) of this
appendix. A vehicle shall pass the test mode if any pair of
simultaneous measured values for HC and CO are below or
equal to the applicable short test standards. A vehicle shall
fail the test mode if the values for either HC or CO, or both,
in al simultaneous pairs of values are above the applicable
standards.

(3) Void test conditions. The test shall
immediately end and any exhaust gas measurements shall be
voided if the measured concentration of CO plus CO2 falls
below six percent or the vehicle's engine stalls at any time
during the test sequence.

(4) Multiple exhaust pipes. Exhaust gas
concentrations from vehicle engines equipped with multiple
exhaust pipes shall be sasmpled simultaneously.

(5) The test shall be immediately terminated upon
reaching the overall maximum test time.

(b) Test sequence.

(1) Thetest sequence shall consist of afirst-chance
test and a second-chance test as follows:

(i) The first-chance test, as described under
paragraph (c) of this section, shall consist of an idle mode.

(if) The second-chance test as described under
paragraph (1)(d) of this appendix shall be performed only if
the vehicle fails the first-chance test.

(2) The test sequence shall begin only after the
following requirements are met:

(i) The vehicle shall be tested in as-received
condition with the transmission in neutral or park and all
accessories turned off. The engine shall be at normal
operating temperature (as indicated by a temperature gauge,
temperature lamp, touch test on the radiator hose, or other
visual observation for overheating).

(ii) The tachometer shall be attached to the
vehicle in accordance with the analyzer manufacturer's
instructions.
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(ii1) The sample probe shall be inserted into the
vehicle's tailpipe to a minimum depth of 10 inches. If the
vehicle's exhaust system prevents insertion to this depth, a
tail pipe extension shall be used.

(iv) The measured concentration of CO plus
CO2 shall be greater than or equal to six percent.

(c) First-chance test. The test timer shall start (tt=0)
when the conditions specified in paragraph (1)(b)(2) of this
appendix are met. The first-chance test shall have an overall
maximum test time of 145 seconds (tt=145). The
first-chance test shall consist of an idle mode only.

(1) The mode timer shal start (mt=0) when the
vehicle engine speed is between 350 and 1100 rpm. If
engine speed exceeds 1100 rpm or falls below 350 rpm, the
mode timer shall reset to zero and resume timing. The
minimum mode length shall be determined as described
under paragraph (1)(c)(2) of this appendix. The maximum
mode length shall be 90 seconds elapsed time (mt=90).

(2) The passfail analysis shall begin after an
elapsed time of 10 seconds (mt=10). A pass or fall
determination shall be made for the vehicle and the mode
shall be terminated as follows:

(i) The vehicle shall pass the idle mode and
the test shall be immediately terminated if, prior to an
elapsed time of 30 seconds (mt=30), measured values are
less than or equal to 100 ppm HC and 0.5 percent CO.

(if) The vehicle shall pass the idle mode and
the test shall be terminated at the end of an elapsed time of
30 seconds (mt=30), if prior to that time the criteria of
paragraph (1)(c)(2)(i) of this appendix are not satisfied and
the measured values are less than or equal to the applicable
short test standards as described in paragraph (1)(a)(2) of this
appendix.

(iii) The vehicle shall pass the idle mode and
the test shall be immediately terminated if, at any point
between an elapsed time of 30 seconds (mt=30) and 90
seconds (mt=90), the measured values are less than or equal
to the applicable short test standards as described in
paragraph (1)(a)(2) of this appendix.

(iv) Thevehicle shall fail theidle mode and the
test shall be terminated if none of the provisions of
paragraphs (1)(c)(2)(i), (ii) and (iii) of this appendix is
satisfied by an elapsed time of 90 seconds (mt=90).
Alternatively, the vehicle may be failed if the provisions of
paragraphs (1)(c)(2)(i) and (ii) of this appendix are not met
within an elapsed time of 30 seconds.

(v) Optional. The vehicle may fail the
first-chance test and the second-chance test shall be omitted
if no exhaust gas concentration lower than 1800 ppm HC is
found by an elapsed time of 30 seconds (mt=30).

(d) Second-chance test. If the vehicle fails the
first-chance test, the test timer shall reset to zero (tt=0) and a
second-chance test shall be performed. The second-chance
test shall have an overall maximum test time of 425 seconds

(tt=425). The test shall consist of a preconditioning mode
followed immediately by an idle mode.

(1) Preconditioning mode. The mode timer shall
start (mt=0) when the engine speed is between 2200 and
2800 rpm. The mode shall continue for an elapsed time of
180 seconds (mt=180). If engine speed falls below 2200
rpm or exceeds 2800 rpm for more than five seconds in any
one excursion, or 15 seconds over al excursions, the mode
timer shall reset to zero and resume timing.

(2) Idle mode.

(i) Ford Motor Company and Honda vehicles.
The engines of 1981-1987 Ford Motor Company vehicles
and 1984-1985 Honda Preludes shall be shut off for not more
than 10 seconds and restarted. This procedure may also be
used for 1988-1989 Ford Motor Company vehicles but
should not be used for other vehicles. The probe may be
removed from the tailpipe or the sample pump turned off if
necessary to reduce analyzer fouling during the restart
procedure.

(ii) The mode timer shall start (mt=0) when
the vehicle engine speed is between 350 and 1100 rpm. If
engine speed exceeds 1100 rpm or falls below 350 rpm, the
mode timer shall reset to zero and resume timing. The
minimum idle mode length shall be determined as described
in paragraph (1)(d)(2)(iii) of this appendix. The maximum
idle mode length shall be 90 seconds elapsed time (mt=90).

(iii) The pass/fail analysis shall begin after an
elapsed time of 10 seconds (mt=10). A pass or fail
determination shall be made for the vehicle and the idle
mode shall be terminated as follows:

(A) The vehicle shall pass the idle mode
and the test shall be immediately terminated if, prior to an
elapsed time of 30 seconds (mt=30), measured values are
less than or equal to 100 ppm HC and 0.5 percent CO.

(B) The vehicle shall pass the idle mode
and the test shall be terminated at the end of an elapsed time
of 30 seconds (mt=30), if prior to that time the criteria of
paragraph (1)(d)(2)(iii)(A) of this appendix are not satisfied
and the measured values are less than or equal to the
applicable short test standards as described in paragraph
(N(3)(2) of this appendix.

(C) The vehicle shall pass the idle mode
and the test shall be immediately terminated if, at any point
between an elapsed time of 30 seconds (mt=30) and 90
seconds (mt=90), measured values are less than or equal to
the applicable short test standards described in paragraph
(N(3)(2) of this appendix.

(D) The vehicle shall fail the idle mode
and the test shall be terminated if none of the provisions of
paragraphs (I)(d)(2)(iii)(A), (d)(2)(iii)(B), and (d)(2)(iii)(C)
of this appendix

(E) Aresatisfied by an elapsed time of 90
seconds (mt=90)

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 9, MONDAY, MARCH 1, 1999




1538

PROPOSED REGULATIONS

DEPARTMENT OF PUBLIC SAFETY - teensees:

ALCOHOLIC BEVERAGE CONTROL COMMISSION
Statutory Authority: 4 Delaware Code,
Section 304(a)(1) (4 Del.C. 304(a)(1))

In compliance with 29 Del.C. section 10115, the
Commission submits the following:

1. TITLE OF THE REGULATIONS:
Rules of the Delaware Alcoholic Beverage Control
Commission

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:

The Delaware Alcoholic Beverage Control Commission
is proposing to amend Rule 29. The rule as amended
provides non-discriminatory  procedures for timely
notification of prices, post-offs, and quantity discounts of
alcohalic liquor offered for sale by Delaware wholesalers to
Delaware retailers and governs related practices.

3. POSSIBLE TERMS OF THE AGENCY ACTION:

None.

4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT:

4Del.C. Chp. 3
5. OTHERREGULATIONSTHAT MAY BE AFFECTED
BY THE PROPOSAL:

None
6. NOTICE OF PUBLIC COMMENT:

A public hearing on the proposed amendment to Rule 29
will be held on April 1, 1999 at 9:00 a.m. in the third floor
conference room of the Commission, Carvel State Building,
820 North French Street, Wilmington, Delaware. Written
comments may be submitted any time prior to April 1, 1999
to Donald J. Bowman, Sr., Director, Delaware Alcoholic
Beverage Control Commission, 820 North French Street,
Wilmington, Delaware, 19801. For copies of the proposed
regulation, the public should call Joanne Episcopo at (302)
577-5222.

RULE29

H 29.1 Definitions

Pricee. Means the amount of money given or set as
consideration for the sale of a specified order of acoholic
liquor.

Post-Off: Means a reduction in the price regularly charged
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by wholesalers, as published to the trade, which is sold by
wholesalersto licensed retailers.

Quantity Discount: Means a reduction in the price
regularly charged by wholesalers, as published to the trade,
which is sold by wholesalers to licensed retailers and is
based on whole or in part on the quantity of alcoholic liquor
purchased.

Monthly Price List: Means the monthly price listing
prepared by, or on behalf of, a Delaware licensed wholesaler

for all alcoholic liquor prices, post-offs, and guantity
discounts offered for saleto Delaware licensed retailers. The
monthly price list shall contain the presumptive price, but
may be superseded by any subsequent updated notification
issued by the wholesaler, provided the Division is notified of
the updated listing.

Designated Publication: Means the single publication
agreed to be used by the amajority of the licensed Delaware
Aleeholie Beverage Wholesal ers Assoeiation asthementhhy
prieetisting for the compilation of monthly price lists for all
alcoholic liquor prices, post-offs, and quantity discounts
offered for sale to Delaware licensed retailers. In the
absence of a clear majority voting to change the existing
publication, the publication will remain the publication that
isin effect at the time of the vote.

Updated Notification: Means notification of changes to
prices, post-offs and quantity discounts made after the
submission of the monthly Price List to the designated

publication.

Wholesaler: Means licensed Delaware wholesaler.

Retailer: Means al establishments licensed by the

Commission to sell acoholic liquor directly to the public.

V- 29. Applicabitity REGULATION OF PRICES AND
POST-OFFSBY WHOLESALERS

This rute regulation shall govern the procedure by
which al licensed wholesalers publish notice prices, post-
offs, and quantity discounts of alcoholic liquor offered for
saleto licensed Delaware retailers. The sale of all acoholic
liquor in Delaware by wholesalers to retailers must conform
to the provisions of this rute regulation. In addition, this rule
regulation shall govern the procedure by which records
relating to post-offs and quantity discounts are maintained.

W 29.2. Procedures for Providing Notice of Prices, Post-
Offs, and Quantity Discounts

A Every-whelesdlerticensed-by-the- Commission-to

a Every wholesaler shall prepare a monthly price list

of all alcoholic products they intend to offer for sale during
the next month. This monthly price list shall include regular
prices, aswell as post-offs and quantity discounts, if offered.
The monthly price list shall be printed in a publication
designated by a majority of licensed Delaware Wholesalers
not less than five (5) business days prior to the end of the
preceding month.

b. A copy of the monthly price list shall also be filed
with the Division(via hard copy and/or electronically) when
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submitted to the designated publication. The prices stated
therein shall be the “presumptive price”, subject to change,
revision, substitution, or addition in accordance with the

from their effective date until changed by the wholesaler in
accordance with the procedures established by this rule
regulation. The duration of the prices set for post-offs and

updated notification procedures set forth herein.

c. Inthe event of a change in the price from that set
forth in the monthly price list, the wholesaler shall provide
Updated Notification, to all licensed retailers, and to the

quantity discounts of new products shall be the effective
dates listed in the new product pricing announcement and

shat-be-five{(5)-days-ermere, the monthly price list, and/or
in the Updated Notification.

Division (via hard copy and/or electronically) Updated
notification shall be made by a wholesaler to all licensed

c. Alternative methods for providing notice of
prices for new products may be approved by the

retailers via a recorded message, accessible through a toll-
free “800" number, which can be accessed by any licensed

Commission in the same manner set forth in paragraph 29.2
(d) of this regulation.

retailer 24 hours a day to obtain information regarding
current pricing of items being offered by the wholesaler. The
“800" number will be updated every Monday by 10:00 A.M.:
provided however, notwithstanding anything in this
regulation to the contrary, that any wholesaler may change
prices at anytime by mailing a pricing announcement to all
retailers and the Division by U.S. mail. In the event of a
conflict between the recorded message and the mailed notice
the lower price will control. In addition, the wholesaler shall
advise the Division of prices offered in the “800" number at
the time any change is made to the recorded message.

d. Upon Petition of an interested party, the
Commission may approve an aternative procedure(s) for
providing notice of prices, post-offs and quantity discounts
where the petitioner demonstrates that (1) the alternative
method istechnologically feasible, (2) will provide sufficient
notice of prices, post-offs and quantity discounts to
Delaware retailers and to the Division, and (3) will not harm
the public interest.

VH-29.3. Proceduresfor Providing Notice of Pricesfor
New Products
A- a  Prices of new brands, types, or sizes shall be

effective three(3)-days after the wholesaler has given the
required notice in writing to the trade industry, as follows:

1. By maling a pricing announcement
directly to all retail licensees of the trade and the Division by
United States mail, or

2. Bypublication-of prices-in-the-designated

Dhicati : tescribed.

By inclusion of prices in the monthly price list

VHE 29.4. Duty of Wholesalersto Fill Orders

The procedure and rdtes regulations for licensed
wholesalers who offer post-offs or quantity discounts to
licensed retailers shall be as follows:

A< a Licensed wholesalers shall not discriminate

among licensed retailers in filling orders for post-offs or
quantity discounts. based-enthe size-of the erder-or- the retait

Heensee's geographictocationwithin the state:

cbh. Licensed wholesalers must honor the orders
placed by licensed retailers for post-offs and quantity
discounts in the sequential order in which they are placed,
unless excused from doing so by the Commission upon proof
of good cause.

B c. If alicensed wholesaler isunableto fill thefirst
order of aretailer for a post off or quantity discount due to
the depletion of its stock, the retailer shall have the option of
having the order filled when-steek—is-again-avaitable at the
same price offered during the post-off or quantity discount
period when stock is next available, or of purchasing a
suitable substitute product of comparable value if the
wholesaler chooses to offer a substitute product.

E. d. Licensed wholesalers shall deliver all alcoholic
liquor products offered for sale as post-offs or quantity
discounts to the purchasing licensed retailer within three-(3)
five (5) working days, not including weekends or lega

submitted to the designated publication as heretofore
described, or

holidays, of the last date that the post-off or quantity
discount is offered.

e. Notwithstanding anything within this regulation to
the contrary, offers of distressed items in quantities of more
than 10 cases shall be made on a “first come/first serve”

notice thereof in the form of Updated Notification, as

basis, subject to the requirement that Updated Notification of

described in 29.2 (c) above.
B- b. Newly listed or changed prices shall continue

such post-off be given. Distressed items, excluding beer, in
quantities of 10 cases or less shall not be subject to the
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Updated Notification requirements of these regulations and
may be offered for sale to any retail licensee at the licensed
wholesaler’ s discretion. For purposes of this subsection: 1) a
distressed item is an alcoholic beverage product subject to
close-out and/or expiration, and 2) “first come/first serve’
means that orders for alcoholic beverage products are filled
in the sequential order by which the orders are received by
the wholesaler.

b%. 29.5.  Procedure for Recording the Sale of Alcoholic
Liguor by Wholesalers

Every sale of alcoholic liquor, including post-offs,
quantity discounts, and otherwise reduced prices, shall be
recorded by the licensed wholesaler on a written invoice or
bill of sale containing at a minimum the following:

A<1.  Name of the wholesaler

B-2. Nameof theretailer

€.3. Dateof sae

B-4. Quantity of acohalic liquor sold
E 5. Price of alcohoalic liquor sold
F6. Brand

G:7. Sizeof container

H.8. Dateof delivery

The regular price of alcohalic liquor sold at post-off, er
quantity discount, or discount pursuant to Section 29.4 (d)
above shall aso be stated on the bill of sale or invoice, as
well as the basis for the discount. All credit(s) associated
with the sale of alcoholic liquor must be stated or affixed to
the original bills of sale or invoices retained by the licensed
retailer and wholesaler.

X 29.6. Tie-In Sales

A requirement by a wholesaler that a retailer purchase
one product in order to purchase another is prohibited. This
prohibition includes combination sales if one or more
products may be purchased only in combination with other
products and not individually. However, awholesaler is not
prohibited from selling at a special combination price two or
more kinds or brands of products to a retailer, provided (a)
the retailer has the option of purchasing either or both
products at the usual price, and (b) the retailer is not required
to purchase any product he or she does not want. Asto (a)
and (b) above, wholesaler licensees shall not shewever; be
required to sell or deliver beer to a retail licensee in
guantities of less than five (5) cases.

X+ 29.7. Consortium Buying
a Nothing in this regulation shall be deemed to
preclude a wholesaler of acoholic liquor licensed by the

Delaware Alcoholic Beverage Control Commission from
publishing or offering a discount, based upon the quantity of
product purchased, to a pool, cooperative, or consortium of
two or more licensed retailers, provided that the hilling,
shipment, transportation, and storage of all related acoholic
liquor conforms with state law and the regulations of the
Commission. Similarly nothing in this regulation shall be
deemed to require a wholesaler of alcoholic liquor to offer
post-offs or quantity discounts.

b. The delivery of al alcoholic liquor purchased by a
pool, cooperative, or consortium of retailers, to its members,
must be made by the holder of a license issued by the
Commission to deliver alcoholic liquor, asrequired by 4 Del.
C., §701.

XxH- 29.8.

Severability

If any pat of this regulation is held to be
unconstitutional or otherwise contrary to law, then it shall be
severed and the remaining portions shall remain in full force
and effect.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text
added at the time of the proposed action. Language which is strieken through indicates text being deleted. [Bracketed Bold
language] indicates text added at the time the final order was issued. [Braeketed-strieken—threugh] indicates language
deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published in
the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written materials,
upon al the testimonial and written evidence and information submitted, together with summaries of the evidence and
information by subordinates, the agency shall determine whether a regulation should be adopted, amended or repealed and
shall issueits conclusionin an order which shall include: (1) A brief summary of the evidence and information submitted; (2)
A brief summary of its findings of fact with respect to the evidence and information, except where arule of procedureis being
adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take no action and the decision shall be
supported by itsfindings on the evidence and information received; (4) The exact text and citation of such regulation adopted,
amended or repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of Regulations,
unless such adoption, amendment or repeal qualifies as an emergency under 810119.

DEPARTMENT OF EDUCATION

Statutory Authority: 14 Delaware Code,
Section 122(d) (14 Del.C. 122(d))

amended regulation clearly states that a student must have
the school board or its designee's pre-approval of the
option(s) and that the option(s) must meet the state content
standards. The amended regulation eliminates repetitious
language of a technical assistance nature, the formula for
equating college and high school credits and the equating of
a correspondence school diploma with a Delaware high
school diploma through an endorsement by the Department
of Education.

Notice of the proposed regulation was published in the

REGULATORY IMPLEMENTING ORDER

OPTIONS FOR AWARDING CREDIT TOWARD HIGH
SCHOOL GRADUATION

. SUMMARY OF THE EVIDENCE AND
INFORMATION SUBMITTED

The Secretary seeks the consent of the State Board of
Education to amend six regulations by combining them into
one regulation entitled Options For Awarding Credit Toward
High School Graduation. The existing regulations are found
on pages D-6 to D-12 in the Handbook for K-12 Education.
They include C., 1-3, Early College Admission, D., 1 and 2,
Make-up Work or Nontraditional Study, E., 1 and 2, Make-
up Work Because of Failure, H., 1 and 2, Correspondence
Schooals, I., 1-5, Tutoring, and J.,, 1., a-c, Additiona Options
for High School Graduation. Sections F and G were
amended previoudly as the regulations for the James H.
Groves High School.

The focus of the amended regulation is drawn from
existing regulation J., Additional Options for High School
Graduation and adds correspondence courses, distance
learning courses, and tutoring to the list of options. The

News Journal and the Delaware State News on January 15,
1999, in the form hereto attached as Exhibit A. The notice
invited written comments and none were received from the
newspaper advertisements.

1. FINDINGS OF FACT

The Secretary finds that it is necessary to amend these
regulations because they all address the same issue and need
to be consolidated into one regulation. The technical
assistance parts need to be eliminated and the remaining
language needs to be clarified.

[1l. DECISION TO AMEND THESE REGULATIONS

For the foregoing reasons, the Secretary concludes that
it is necessary to amend these regulations. Therefore,
pursuant to 14 Del. C., Section 122, the regulations attached
hereto as Exhibit B are hereby amended. Pursuant to the
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provisions of 14 Delaware Code, Section 122(e), the
regulation hereby amended shall be in effect for a period of
five years from the effective date of this order as set forth in
Section V. below.

IV. TEXT AND CITATION
The text of the regulation hereby amended shall be in

the form attached hereto as Exhibit B, and said regulation
shall be cited in the document entitled the Regulations of the

1.5 Nationally Accredited Correspondence Courses.

1.6 Distance Learning Courses. These courses may be
synchronous or asynchronous via videos or online format.

1.7 High school courses taken while in the middle
school in conjunction with an articulated agreement between
the district middle school and the district high school(s).

1.8 Course credit transferred from another high school.

1.9 Course credit earned through summer or evening
school classes, as a member of the military service and/or as
part of the James H. Groves Adult High School.

Department of Education.

V. EFFECTIVE DATE OF ORDER

The actions hereinabove referred to were taken by the
Secretary pursuant to 14 Del. C., Sec. 122, in open session at
the said Board's regularly scheduled meeting on February
18, 1999. The effective date of this Order shall be ten (10)
days from the date this Order is published in the Delaware

1.10Tutoring programs taught by a teacher certified in
the subject being taught.

1.11Course  credit awarded by agencies or
instrumentalities of the state other than public schools which
provide educational services to students. A description of
the program provided to the student, grades given, and the
number of clock hours of instruction or a demonstration of
competency must be provided to the school district prior to
receipt of credit.

Register of Regulations.

IT 1S SO ORDERED this 18th day of Feburary, 1999.

DEPARTMENT OF EDUCATION
Dr. Iris T. Metts, Secretary of Education
Approved this 18th day of February, 1999.

STATE BOARD OF EDUCATION
Dr. James L. Spartz, President
Nancy A. Doorey
John W. Jardine, Jr.

Dr. Joseph A. Pika
Dennis J. Savage
Dr. Claibourne D. Smith

AS AMENDED
EXHIBIT B

500.12. Options for Awarding Credit Toward High School
Graduation

1.0 The following options are approved by the
Department of Education as means for awarding credit
toward high school graduation. In all cases listed the option
or_options selected shall be approved ahead of time by the
local School Board or their designee(s) and shall [meet
incor por ate] the appropriate state content standards.

1.1 Courses taken at or through an accredited
community college, two or four year college.

1.2 Voluntary community service as defined in 14 Del.
C., Sections 8901A and 8902A.

1.3 Supervised work experience in the school and the
community which meets the educational objectives or
special career interest of the individual student.

1.4 Independent Study.

DEPARTMENT OF HEALTH
AND SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

Statutory Authority: 31 Delaware Code,
Section 512 (31 Del.C. 512)

IN THE MATTER OF:

I
I
REVISION OF THE REGULATIONS |
OF THE FOOD STAMP PROGRAM |

NATURE OF THE PROCEEDINGS:

Delaware Hedlth and Socia Services (DHSS) initiated
proceedings to amend existing regulations contained in
Section 9085 of the Division of Social Services Manua
(DSSM), pursuant to the Administrative Procedures Act.

On January 1, 1999, the DHSS published in the
Delaware Register of Regulations (pages 1074-1075) its
notice of proposed regulation changes, pursuant to 29
Delaware Code Section 10115. Emergency regulations were
also published in the January 1, 1999, Register (pages 1054-
1055) for these changes. Both requested that written
materials and suggestions from the public concerning the
proposed regulations be delivered to DHSS by January 31,
1999, at which time the Department would review
information, factual evidence and public comment to the
said proposed changes to the regulations.

It was determined that no written materials or
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suggestions had been received from any individual or the
public.

FINDINGS OF FACT:

The Department finds that the proposed changes, as set
forth in the attached copy should be made in the best interest
of the general public of the State of Delaware.

THEREFORE, IT IS ORDERED that the proposed
regulations of the Food Stamp Program are adopted and shall
become effective ten days after publication of the final
regulation in the Delaware Register.

2/8/99 GREGG C. SYLVESTER

9085 Reporting Changes

Certified households are required to report the following
changes in circumstances:

Changes in the sources of eere or in the amount of
gross unearned income of more than $25, except changes in
the public assistance grant or GA grant in project areas
where the GA grant and the food stamp application are
jointly processed. Since DSS has prior knowledge of al
changes in the public assistance grant and general assistance
grants, action shall be taken on the DSS information.
Changes reported in person or by telephone are to be acted
upon in the same manner as those reported on the change
report form;

Changes in the amount of gross earned income will be
reported as follows:

*  New source of employment, or

¢ Changes in the hourly rate or salary of current
employment, or
Changes in employment status from part-time to
full-time.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 512 (31 Del.C. 512)

IN THE MATTER OF:

OF THE MEDICAID/MEDICAL

I
I
REVISION OF THE REGULATIONS |
I
ASSISTANCE PROGRAM |

NATURE OF THE PROCEEDINGS:

The Delaware Department of Health and Social

Services (“Department”) initiated proceedings to update
policies related to outpatient hospital, inpatient hospital,
EPSDT, school based health services and general policies.
The Department’ s proceedings to amend its regul ations were
initiated pursuant to 29 Delaware Code Section 10114 and
its authority as prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the January 1999 Delaware Register of
Regulations, requiring written materials and suggestions
from the public concerning the proposed regulations to be
produced by February 1999, at which time the Department
would receive information, factual evidence and public
comment to the said proposed changes to the regulations.

No written or verbal comments were received relating to
this proposed rule.

FINDINGS OF FACT:

The Department finds that the proposed changes as set
forth in the January 1999 Register of Regulations should be
adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulations of the Medicaid/Medical Assistance Program are
adopted and shall be final effective March 10, 1999.

2/11/99 Gregg C. Sylvester, M.D.
Secretary

*Please note that no changes wer e made to the regulation
asoriginally proposed and published in the January 1999
issue of the Register at page 1076 (2:7 Del.R. 1076).
Therefore, the final regulation is not being republished.
Please refer to the January 1999 issue of the Register or
contact the Department of Health and Social Services.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 512 (31 Del.C. 512)

IN THE MATTER OF:

I
I
REVISION OF THE REGULATIONS |
OF THE MEDICAID/MEDICAL [
ASSISTANCE PROGRAM [
NATURE OF THE PROCEEDINGS:

The Delaware Department of Health and Social
Services (“Department”) initiated proceedings to update
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Medical Assistance dligibility rules. The Department’s
proceedings to amend its regulations were initiated pursuant
to 29 Delaware Code Section 10114 and its authority as
prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the January 1999 Delaware Register of
Regulations, requiring written materials and suggestions
from the public concerning the proposed regulations to be
produced by February 1, 1999, at which time the Department
would receive information, factual evidence and public
comment to the said proposed changes to the regulations.

No written or verbal comments were received relating to
this proposed rule.

FINDINGS OF FACT:

The Department finds that the proposed changes as set
forth in the January 1999 Register of Regulations should be
adopted as written.

THEREFORE, IT IS ORDERED, that the proposed
regulations of the Medicaid/Medical Assistance Program are
adopted and shall be final effective March 10, 1999.

2/12/99Gregg C. Sylvester, M.D.
Secretary

*Please note that no changes were madeto the regulation
asoriginally proposed and published in the January 1999
issue of the Register at page 1075 (2:7 Del.R. 1075).
Therefore, the final regulation is not being republished.
Please refer to the January 1999 issue of the Register or
contact the Department of Health and Social Services.

DEPARTMENT OF NATURAL
RESOURCES AND

ENVIRONMENTAL CONTROL
DivisiON OF AIR & WASTE MANAGEMENT
WASTE MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch.60)

Secretary’s Order No. 99-A-0005
Date of Issuance: February 10, 1999

Re: Proposal to Amend the Delaware Regulations
Governing Solid Waste

Effective Date of Regulatory Amendments: March 10, 1999

I.  Background
On Thursday, January 7, 1999, at 7:00 p.m. a public

hearing was held in the DNREC Auditorium at 89 Kings
Highway, Dover, Delaware. Proper notice of the hearing
was provided as required by law. The public hearing
concerned proposed amendments to the Delaware
Regulations Governing Solid Waste. The Department had
adopted the Delaware Regulations Governing Solid Wastein
1988 and last amended them in 1994. The purpose of the
1999 hearing was to revise certain itemsin the 1994 version
of the Regulations.

These proposed modifications to the regulations were
first published in the Delaware Register of Regulations, Vol.
2, Issue 4, on Thursday, October 1, 1998. Theredfter, a
public workshop was held on October 22, 1998, to explain
the proposed changes and allow the Solid Waste Branch an
opportunity to directly respond to questions from the public.
As a result of these comments, the Solid Waste Branch
proposed modifications to the previously noticed changes.
The revised proposed regulatory changes were again
published in the Delaware Register of Regulations, Vol. 2,
Issue, 6, on Tuesday, December 1, 1998. Thereafter on
January 7, the public hearing was held. At that time, the
Solid Waste Branch noted four corrections from the version
of the regulatory language that had been published on
December 1.

During the hearing, the Solid Waste Branch identified
several written comments which it had received and further
received oral comments from several members of the public
at the hearing. The hearing record was closed at the
conclusion of the public hearing, except that the Hearing
Officer requested that the Solid Waste Branch issue a
technical evaluation of the comments in the record to assist
in hisreview of the public record. The Solid Waste Branch's
technical evaluation was presented in a document entitled
“Response to Public Comments Re:  Proposed Changes in
the Delaware Regulations Governing Solid Waste.” This
document was received by the Hearing Officer on or about
February 2, 1999, and is expressly incorporated herein.
Thereafter, on February 8, 1999, the Hearing Officer issued
his report and recommendation which is also expressly
incorporated herein by reference.

Il. Findings

1. The Department provided proper notice of the
hearing as required by law.

2. An informa public workshop concerning the
regulatory proposal was held on October 22, 1998.

3. The Solid Waste Branch's evaluation of the
technical issuesin the record includes all comments received
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in writing before the hearing and presented orally during the
public hearing.

4. The Solid Waste Branch’s technical evaluation is
extremely thorough and addresses all comments pertaining
to areas in which there have been proposed changes.

5. In addition, the Solid Waste Branch's technical
evaluation also notes areas in which future changes or
modifications have been suggested and agrees to take these
into account when developing future revisions to the
Regulations.

6. In each instance where the Solid Waste Branch
recommended not making changes suggested by the public,
its recommendation was supported by technical evidence
that the proposed change would not sufficiently protect
public health and the environment.

7. Any changes in the text of the proposed regulatory
changes made in response to comments in the record are not
significant with respect to requiring this regulatory action be
republished before changes may be promul gated.

8. The record supports promulgation of the
amendment to the Delaware Regulations Governing Solid
Waste.

[11. Order

In view of the above findings, it is hereby ordered that
the Delaware Regulations Governing Solid Waste be
amended as recommended by the Solid Waste Branch’'s
technical evaluation in the manner and form provided by
law.

IV. Reasons

The proposed amendments to the Delaware Regulations
Governing Solid Waste will further the policies and purposes
of 7 Del. C. Chapter 60, in that they will address the disposal
of solid waste in a manner designed to reduce negative
impacts on surface and ground waters.

Mary L. McKenzie, Acting Secretary

SECTION 1: DECLARATION OF INTENT

The Delaware Department of Natural Resources and
Environmental Control finds and declares that improper
solid waste handling and disposal practices may result in
environmental damage, including substantial degradation of
the surface and ground water and waste of valuable land and
other resources, and may constitute a continuing hazard to
the hedlth and welfare of the people of the State. The
Department further finds that the utilization of solid waste
handling and disposal facilities which are properly located,

designed, operated, and monitored will minimize
environmental damage and protect public health and
welfare.

It is the intent of the Department to require that solid
waste handling and disposal be conducted in a manner and
under conditions which will eliminate the dangerous and
deleterious effects of improper solid waste handling and
disposal upon the environment and upon human health,
safety, and welfare.

The purposes of these regulations are:

1. To encourage, in all appropriate ways, recycling,
reuse, and reclamation processes, and

2. To implement the provisions of 7 Del. Code
Chapter 60, the Delaware-EnvirenmentalProtection-Act,
which directs the Department to put into effect a program for
improved solid waste storage, collection, transportation,
processing, transfer, and disposal by providing that such
activities may henceforth be conducted only in an
environmentally acceptable manner pursuant to a permit
obtained from the Department.

SECTION 2. SCOPE AND APPLICABILITY

A. AUTHORITY
1. These regulations are enacted pursuant to 7 Del.
Code, Chapter 60, entitted—"Ddaware—Environmental
2. These regulations shall be known as "Regulations
Governing Solid Waste" and shall repeal the "Delaware
Solid Waste Disposal Regulation™.

B. APPLICABILITY
1. Theseregulations apply to any person using land or
alowing the use of land for the purposes of storage,
collection, processing, transfer, or disposal of solid waste;
and to any person transporting solid waste in or through the
State of Delaware. The following shall be subject to the
provisions of these regulations:
a. Sanitary landfills
b. Industria landfills
c. Drywastedispesalfacilities
Resource recovery facilities
d. Transfer stations
e. Specia wastes handling
f.  Transportation of solid waste
g. Storage of solid waste
2. These regulations do not apply to those agricultural
wastes that are subject to regulations promulgated by the
Division of Water Resources.

3. For—thepurpeses—of theseregulations—aHtequid
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For the purposes of these regulations, all wastes defined

herein and that are subject to regulations promulgated by the
Division of Water Resources shall not be regulated as solid
wastes.

4. These regulations do not apply to any waste which
meets the criteria of hazardous waste as described in the
Delaware Regulations Governing Hazardous Waste.

C. EXEMPTIONS

The following activities are exempted from these
regulations:

1. Disposal on afarm of the agricultural wastes which
are generated on the farm or result from the operation of the
farm, provided that the disposal is conducted in a manner
that does not threaten petable-drinking—water—supphes—or
surfacewaters [human health or the environment].

2. Composting, on a private property, the leaves, grass
clippings, and other vegetation originating on the property.
For all other composting operations, written approval must
be obtained from the Department prior to commencing the
composting operation. To obtain an approval, a person must
submit the following to the Department:

a. A written plan of operation sufficient to assure
the Department that the person understands the principles
and proper methods of composting and has the intention and
capability of applying proper methods and of conducting the
operation in a manner that will not pose a threat to human
heslth or the environment; and

b. A written statement of how the applicant
proposes to use or dispose of the compost.

3. Disposal of clean fill.

4. Creation of brush piles on the property on which the
material was generated.

5. The use of vegetative matter and untreated ground
wood products to construct berms on the property on which
the materials were generated. (Notification must be made to
the Department prior to commencing this activity.)

6. Recycling of solid wastes into specific market
applications. Written approval must be obtained from the
Department prior to commencmg this act|V|ty App#eva#

maert—fer—the—mtendeel—Feeyeleel—mateHaL To obtaln

approval, a person must submit the following to the
Department:

a. A written plan of operation describing the
types and quantities of materials that will be accepted at the
facility, the processing methods and equipment that will be

used, and the products that will be produced; and
b. Documentation demonstrating the existence of
markets for the product.

D. HMEFABLEFOR COMPLIANCE
1. Existing facilities
& Sanitary-and-industria-tandfits
All existing facilities must comply with the
provisions of these regulations, must-be-tr-comphance-with
these—regulations—by—Oetober—9,-1993; with the following

exceptions:

a. Closed facilities or closed portions of facilities
will not be required to disturb or replace their cap or cover
system for the purpose of coming into compliance with these
regulations.

b. Facilities currently operating under a permit
which does not require a liner and/or a leachate detection
system will not be required to install a liner or leachate
detection system in closed or currently active areas for the
purpose of coming into compl iance Wlth these regulations.

2. New facilities and expansions of existing facilities
All new facilities and al expansions of existing

facilities shall
regulations.

comply with the provisions of these

E. Nothing in these regulations shall be construed as
relieving an owner or operator of a facility from the
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obligation of complying with any other laws, regulations,
orders, or requirements which may be applicable.

SECTION 3: DEFINITIONS
The following words, phrases, and terms as used in
these regulations have the meanings given below:

“100-YEAR FLOOD” means aflood that has a one percent
or greater chance of recurring in any given year or aflood of
a magnitude equaled or exceeded once in 100 years on the
average over asignificantly long period.

a leak detection system of a double liner system over a
specified period of time which, when exceeded, requires
certain actions to be taken as described in the Action

Leakage Rate
Department.]

response plan approved by the

"ACTIVE LIFE" means the period of operation beginning
with the initial receipt of solid waste and ending at the
completion of closure activities.

"ACTIVE PORTION" means that portion of a facility that
presently has an operating permit issued by the Department
of Natural Resources and Environmental Control.

"AGRICULTURAL WASTE" means the carcasses of
poultry or livestock which-are-being-disposed-forthepurpose
of—discase-control—and-crop—resdue-[, crop residue]_or
animal excrement which is returned to the land for use as a
soil amendment.

"AQUIFER" means a geologic formation, group of
formations, or part of a formation capable of yielding a
significant amount of ground water to wells, springs or
surface water.

"ASTM" means the American Society for Testing and
Materials.

"AUTHORIZED REPRESENTATIVE" means the person
responsible for the overall operation of a facility or an
operational unit (i.e, part of a facility), e.g., the plant
manager, landfill manager, superintendent, or person of
equivalent responsihility.

"BOTTOM ASH" means the residue remaining in the
combustion chamber of an incinerator after the combustion
of fossil fuels.

"BUFFER ZONE" means those on-site areas adjacent to the
facility property line which shall be left undevel oped during
the active life aswell astheinactive life of the facility.

"BULKY WASTE" means items whose large size or weight
precludes or complicates their handling by normal
collection, processing, or disposal methods.

"CAP" or "CAPPING SYSTEM" means the material used to
cover the top and sides of a sanitary or industrial landfill
when fill operations cease.

"CELL" means a discrete engineered area that is designed
for the disposal of solid waste and that is a subpart of a
landfill.

"CERTIFICATION" means a statement of professional
opinion based upon knowledge and belief.

"CFR" means the Code of Federal Regulations.

"CLAY", as a soil separate, means the mineral soil particles
less than 0.002 mm in diameter. As a soil textured class,
"CLAY" means soil material that is 40% or more clay, less
than 45% sand, and less than 40% silt. Clay used as aliner
or cap should be classifiable as a CL or CH (Unified Soil
Classification System) with aliquid limit between 30 and 60,
should place above the A-line on the plasticity chart, and
should have a minimum plastic index of 15. A clay liner
should have a cation exchange capacity greater than 15 meg/
100 grams and be in the neutral pH range.

"CLEAN FILL" means a nonwater-soluble,
nondecomposable, environmentally inert solid such as rock,
soil, gravel, concrete, broken glass, and/or clay or ceramic
products.

"CLOSED PORTION" means that portion of a facility
which an owner or operator has closed in accordance with
the approved facility closure plan and all other applicable
closure requirements.

"CLOSURE" means the cessation of operation of a facility
or a portion thereof and the act of securing such afacility so
that it will pose no significant threat to human health or the
environment.
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"CLOSURE PLAN" means written reports and engineering
plans detailing those actions that will be taken by the owner
or operator of a facility to effect proper closure of that
facility or a portion thereof.

"COMMERCIAL WASTE" means solid waste generated by
stores, offices, restaurants, warehouses, and other
non-manufacturing, non-processing activities.

"CONFINED AQUIFER" means an aquifer containing
ground water which is everywhere at a pressure greater than
atmospheric pressure and from which water in a well will
rise to a level above the top of the aquifer. A confined
aquifer is overlain by material of distinctly lower
permeability ("confining bed") than the aquifer.

"CONTAMINANT" means any substance that enters the
environment at a concentration that has the potential to
endanger human health or degrade the environment.

"CONTROLLING SLOPES" means slopes on those areas of
aliner that have a direct influence on the maximum leachate
head, or dopes that are perpendicular to the collection
laterals.

"DAILY COVER" means a layer of compacted earth, or
other suitable material as approved by the Department, used
to enclose a volume of solid waste each working day.

"DEPARTMENT" means The Department of Natural
Resources and Environmental Control.

"DIKE" means an embankment or ridge of either natural or
man-made materials used to prevent or to control the
movement of solids, liquids, or other materials.

"DISCHARGE" means the accidental or intentional spilling,
leaking, pumping, pouring, emitting, emptying, or dumping
of a substance into or onto any land, water, or air.

"DISPOSAL" means the discharge, deposit, injection,
dumping, spilling, leaking, or placing of any solid waste into
or upon any land or water.

"DISPOSAL FACILITY" means any facility or portion of a
facility at which solid waste is intended to be and/or is
intentionally placed into or onto any land and at which solid
waste will remain after closure has taken place.

"DOUBLE LINER SYSTEM" means a liner system

consisting of two liners with a leachate detection and
collection system in between.

"DRY WASTE" (formerly caled "INERT SOLID
WASTE") means wastes including, but not limited to,
plastics, rubber, lumber, trees, stumps, vegetative matter,
asphalt pavement, asphaltic products incidenta to
construction/demolition debris, or other materias which
have reduced potential for environmental degradation and
leachate production.

"ENVIRONMENTAL ASSESSMENT" means a detailed
and comprehensive description of the condition of all
environmental parameters asthey exist at and around the site
of aproposed action prior to implementation of the proposed
action. This description is used as a baseline for assessing
the environmental impacts of a proposed action.

"ENVIRONMENTALLY UNSOUND" means characterized
by any condition, resulting from the methods of operation or
design of a facility, which impairs the quality of the
environment when compared to the surrounding background
environment or any appropriate promulgated federal, state,
county or municipal standard.

"EXISTING FACILITY" means a facility which was in
operation or for which construction had commenced on or
before the date of enactment of these regulations, provided
that the facility was being constructed or operated pursuant
to all permits and/or approvals required by the Department at
the time of enactment. A facility has commenced
construction if either:

(i) anon-site physical construction program has begun
and is moving toward completion within a reasonable time;
or

(ii) the owner or operator has entered into contractual
obligations -- which cannot be cancelled or modified without
substantial loss -- for physical construction to be completed
within areasonable time.

"EXPANSION" means the process of increasing the areal
dimensions, vertical elevations, or slopes beyond the original
approved limits of the facility.

"FACILITY" means al contiguous land, and structures,
other appurtenances, and improvements on the land, used in
resource recovery and/or the treatment, handling,
composting, storage, or disposal of solid waste. A facility
may consist of several operationa units (e.g., one or more
landfills, cells, incinerators, compactors, or combinations
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thereof).

"FINAL COVER" means the material used to cover the top
and sides of a dry waste disposal facility when fill operations
cease.

“FLOOD PLAIN” means the lowland and relatively flat
areas adjoining inland and coastal waters, that are inundated
by the 100-YEAR FLOOD.

"FLY ASH" means a powdery residue resulting from the
combustion of fossil fuels and captured by air pollution
control equipment prior to exiting the smokestack.

"FREE LIQUIDS" means liquids which readily separate
from the solid portion of a waste under ambient temperature
and pressure, using any or al of the following tests: EPA
Paint Filter Test; EPA Plate Test; EPA Gravity Test.

"GARBAGE" means any putrescible solid and semi-solid
animal and/or vegetable wastes resulting from the
production, handling, preparation, cooking, serving or
consumption of food or food materials.

"GENERATION" means the act or process of producing
solid waste.

"GENERATOR" means the producer or the source of the
solid waste.

"GEOMEMBRANE" means a prefabricated continuous
sheet of flexible polymeric or geosynthetic material.

"GROUND WATER" means any water naturally found
under the surface of the earth.

"HAZARDOUS WASTE" means a solid waste, or
combination of solid wastes, which because of its quantity,
concentration, or physical, chemical, or infectious
characteristics may cause or significantly contribute to an
increase in mortality or an increase in seriousirreversible, or
incapacitating irreversible, illness, or pose a substantial
present or potential hazard to human heath or the
environment when improperly treated, stored, transported, or
disposed of, or otherwise managed. Without limitation,
included within this definition are those hazardous wastes
described in Sections 261.31, 261.32, and 261.33 of the
Delaware Regulations Governing Hazardous Waste.

"HOUSEHOLD WASTE" means any solid waste derived

from households (including single and multiple residences,
hotels and motels, bunkhouses, ranger stations, crew
quarters, campgrounds, picnic grounds, and day-use
recreation areas).

"HYDRAULIC CONDUCTIVITY" means the capacity to
transmit water. It is expressed as the volume of water that
will move in a unit of time under a unit hydraulic gradient
through a unit area.

"IMPERMEABLE" means having a hydraulic conductivity

equal to or less than 1 x 10-" cm/sec as determined by field
and laboratory permeability tests made according to standard
test methods which may be correlated with soil densification
as determined by compaction test.

"INDUSTRIAL LANDFILL" means a land site at which
industrial waste is deposited on or into the land asfill for the
purpose of permanent disposal, except that it will not include
any facility that has been approved for the disposal of
hazardous waste under the Delaware Regulations Governing
Hazardous Waste.

“INDUSTRIAL WASTE" means any water-borne liquid,
gaseous, solid, or other waste substance or a combination
thereof resulting from any process of industry Hetuding
I ) I emoliti inel N
manufacturing, trade or business, or from the development

of any agricultural or natural resource fare-reludes-BRY-
WASFE].

"INFECTIOUS WASTE": see section 11, Part 1.B for
definitions pertaining to infectious waste.

"INSTITUTIONAL WASTE" means solid waste that is
generated by ingdtitutional enterprises such as socid,
charitable, educational, and government services and that is
similar in nature to household waste.

"INTERMEDIATE COVER" means a layer of compacted
earth, or other suitable material as approved by the
Department, applied to a partially completed landfill.

"LANDFILL" means a natural topographic depression and/
or man-made excavation and/or diked area, formed primarily
of earthen materials, which has been lined with man-made
and/or natural materials or remains unlined and which is
designed to hold an accumulation of solid wastes.
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"LEACHATE" means liquid that has passed through,
contacted, or emerged from solid waste and contains
dissolved, suspended, or miscible materials, chemicals, and
microbial waste products removed from the solid waste.

"LIFT" means a completed series of compacted layerswithin
acel.

"LIMITED TRANSPORTER" means a person who usesfive
(5) or fewer vehicles to transport solid waste (excluding
infectious waste and asbestos), which vehicles have a
manufacturers Gross Vehicle Weight Rating of 26,000
pounds or more.

"LINER" means a continuous layer of impermeable material
beneath and on the sides of alandfill or landfill cell.

"LIQUID WASTE" means awaste that contains less than 20
percent solids or releases free liquids.

"LOCAL AGENCY" means any specia district, authority,
municipality, county, or any other political subdivision.

"MATERIALS RECOVERY FACILITY" means a facility
at which materials, other than source separated materials, are
recovered from solid waste for recycling or for use as an
energy source.

"MUNICIPAL SOLID WASTE" means household waste
and solid waste that is generated by commercial,
institutional, and industrial sources and issimilar in natureto
household waste.

"MUNICIPAL SOLID WASTE ASH" means the ash
resulting from the combustion of municipal solid waste in a
thermal recovery facility.

"MUNICIPALITY" means a city or town of the State of
Delaware.

"NEW SANITARY LANDFILL CELL" means any
municipal solid waste landfill unit which has not received
waste prior to the effective date of these regulations.
"SANITARY LANDFILL CELL" has the same meaning as
"MUNICIPAL SOLID WASTE LANDFILL UNIT" in the
RCRA Subtitle D (40 CFR Part 258) Regulations.

"NEW SOLID WASTE FACILITY" means afacility which
was not in operation or for which construction had not
commenced on or before the date of enactment of these

regulations.

"ON-SITE" means on the same or geographically contiguous
property which may be divided by public or private
right-of-way. Non-contiguous properties owned by the same
person but connected by a right-of-way which the owner
controls and to which the public does not have access are
also considered on-site property.

"OPEN BURNING" means the combustion of solid waste
without:

(1) Control of combustion air to maintain adequate
temperature for efficient combustion,

(2) Containment of the combustion reaction in an
enclosed device to provide sufficient residence time and
mixing for complete combustion, and

(3) Control of the emission of the combustion products.

"OPERATOR" means the person responsible for the overall
operation of asolid waste facility.

"OWNER" means the person who owns afacility or any part
of afacility.

"PERMITTEE" means a person holding a permit issued by
the Department pursuant to this regul ation.

"PERSON" means any individual, trust, firm, joint stock
company, federal agency, partnership, corporation
(including a government corporation), association, state,
municipality, commission, political subdivision of a state,
any interstate body, company, society, or any organization of
any form.

"PERSONNEL" or "FACILITY PERSONNEL" means al
persons who work at, or oversee the operations of, a solid
waste facility, and whose actions or failure to act may result
in noncompliance with the requirements of the Delaware
Solid Waste Regulations or other regulations under the
jurisdiction of the State of Delaware.

"POST-CLOSURE CARE" means maintenance and
long-term monitoring of, and financia responsibility for, a
closed facility.

"RECHARGE AREA" means that portion of a drainage
basin in which the net saturated flow of ground water is

directed away from the water table.

"RECYCLABLE MATERIAL" means a solid waste that
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exhibits the potential to be used repeatedly in place of a
virgin material.

"RECYCLING" means the process by which recyclable
materials, which would otherwise be disposed of as solid
waste, are returned to the economic mainstream in the form
of raw materials or products.

"REFUSE" means any putrescible or nonputrescible solid
waste, except human excreta, but including garbage, rubbish,
ashes, street cleanings, dead animals, offal and solid
agricultural, commercial, industrial, hazardous and
institutional wastes, and construction wastes.

“REGULATED MEDICAL WASTE”": see Section 11, Part
1.B. for definitions pertaining to REGULATED MEDICAL
[INFECTIOUS WASTE.

"RESOURCE RECOVERY" means the process by which
materials, excluding those under control of the Nuclear
Regulatory Commission, which still have useful physical or
chemical properties after serving a specific purpose are
reused or recycled for the same or another purpose,
including use as an energy source.

"RESOURCE RECOVERY FACILITY" means a facility
that is either a MATERIALS RECOVERY FACILITY or a
THERMAL RECOVERY FACILITY.

"RUBBISH" means any nonputrescible solid waste,
excluding ashes, such as cardboard, paper, plastic, metal or
glass food containers, rags, waste metal, yard clippings,
small pieces of wood, excelsior, rubber, leather, crockery,
and other waste materials.

"RUN-OFF" means any precipitation that drains over land
from any part of afacility.

"RUN-ON" means any precipitation that drains over land
onto any part of afacility.

"SALVAGING" means the controlled removal of solid
waste from any facility for reuse of the waste material.

"SANITARY LANDFILL" means aland site at which solid
waste is deposited on or into the land as fill for the purpose
of permanent disposal, except that it will not include any
facility that has been approved for the disposal of hazardous
waste under the Delaware Regulations Governing Hazardous
Waste.

"SANITARY LANDFILL CELL BOUNDARY" means a
vertical surface located at the hydraulically downgradient
limit of the cell. Thisvertical surface extends down into the
uppermost aquifer. "Sanitary Landfill Cell Boundary" has
the same meaning as "Waste Management Unit Boundary"
in the RCRA Subtitle D (40 CFR Part 258) Regulations.
"Sanitary Landfill" has the same meaning as "MSWLF" in
the RCRA Subtitle D (40 CFR Part 258) Regulations.

"SATURATED ZONE" means that part of the earth's crust
inwhich all the voids are filled with water.

"SCAVENGING" means the wuncontrolled and/or
unauthorized removal of solid waste from any facility.

"SECRETARY" means the Secretary of the Department of
Natural Resources and Environmental Control or his duly
authorized designee.

"SETBACK" means the area between the actua disposal
area and the property line which can be used for construction
of environmental control systems such as run-off diversion
ditches, monitoring wells, or scales.

"SITE" means the area of land or water within the property
boundaries of a facility where one or more solid waste
treatment, resource recovery, recycling, storage or disposal
areas are |ocated.

"SLUDGE" means any solid, semi-solid, or liquid waste
generated from a municipal, commercial, or industrial
wastewater treatment plant, water supply treatment plant, or
air pollution control facility exclusive of the treated effluent
from awastewater treatment plant.

"SOLID WASTE" means any garbage, refuse, rubbish,
sludge from a waste treatment plant, water supply treatment
plant or air pollution control facility and other discarded
material, including solid, liquid, semi-solid or contained
gaseous material resulting from industrial, commercial,
mining and agricultural operations, and from community
activities, but does not include solid or dissolved material in
domestic sewage, or solid or dissolved material in irrigation
return flows or industrial discharges which are point sources
subject to permits under 7 Del. Code, Chapter 60, as
amended, or source, specia nuclear, or by-product material
as defined by the Atomic Energy Act of 1954, as amended.

"SOURCE SEPARATED" means divided into its separate
recyclable components at the point of generation.
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"SPECIAL SOLID WASTES"' means those wastes that
require extraordinary management. They include but are not
limited to abandoned automobiles, white goods, used tires,
waste oil, sludges, dead animals, agricultural and industrial
wastes, infectious waste, municipal ash, septic tank
pumpings, and sewage residues.

"STORAGE" means the holding of solid waste for a
temporary period, at the end of which time the solid waste is
treated, disposed of, or stored elsewhere.

"SUBBASE" means the supporting soil layers beneath a
liner.

"SURFACE WATER" means water occurring generally on
the surface of the earth.

"THERMAL RECOVERY FACILITY" means a facility
designed to thermally break down solid waste and to recover
energy from the solid waste.

"TOPSOIL" means the friable dark upper portion of a soil
profile that contains mineral substances and organic material
in varying degrees of decomposition and is capable of
supporting vegetation.

"TRANSFER STATION" means any facility where
quantities of solid waste deivered by vehicle are
consolidated or aggregated for subsequent transfer by
vehicle for processing, recycling, or disposal.

"TRANSPORTATION" means the movement of solid waste
by air, rail, water, over the roadway, or on the ground.

"TRANSPORTER" means any person engaged in the
transportation of solid waste.

"TREATMENT" means the process of altering the physical,
chemical, or biological condition of the waste to prevent
pollution of water, air, or soil or to render the waste safe for
transport, disposal, or reuse.

"UNCONFINED AQUIFER" means an aquifer in which the
upper surface of the zone of saturation is at atmospheric
pressure.

"UPPERMOST AQUIFER" means the geologic formation
nearest the natural ground surface that is an aquifer, as well
as, lower aquifers that are hydraulically interconnected with
this aguifer within the facility's property boundary.

"VARIANCE" means a permitted deviation from an
established rule or regulation, or plan, or standard or
procedure, as provided in 7 Del. Code, Chapter 60.

"VECTOR" means a carrier organism that is capable of
transmitting a pathogen from one organism to another.

"VEHICLE" means a motorized means of transporting
something. "Vehicle" includes both the motorized unit and
all containerized units of a conveyance attached thereto. For
purposes of determining whether a transporter qualifies as a
"LIMITED TRANSPORTER", motorized units will be
counted.

"WATER TABLE" means that surface in a ground water
body at which the water pressure is atmospheric. It is
defined by the levels at which water stands in wells that
penetrate the water body just far enough to hold standing
water.

"WELL" means any excavation that is drilled, cored, bored,
washed, driven, dug, jetted or otherwise constructed when
the intended use of such excavation is for the location,
testing, acquisition or artificial recharge of underground
water, and where the depth is greater than the diameter or
width.

"WORKING FACE" means that portion of a landfill where
waste is discharged, spread and compacted prior to
placement of daily cover

SECTION 4. PERMIT REQUIREMENTS AND
ADMINISTRATIVE PROCEDURES

A. GENERAL PROVISIONS
1. Permit required
a. No person shall engage in the construction,
operation, material alteration, or closure of a solid waste
facility, unless exempted from these regulations under
Section 2.C, without first having obtained a permit from the
Department.
b. No person that is subject to the requirements of
Section 7.B or 7.C of these regulations shall transport solid
waste in or through the State of Delaware without first
having obtained an appropriate solid waste transporter's
permit from the Department.
2. Public notice; hearing
Within 60 days after receipt of a completed application
and all other required information, the Department will give
public notice and the opportunity for a public hearing as
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provided in 7 Del. Code Ch. 60. The cost of the
advertisement shall be borne by the applicant. A 15 day
comment period will follow the publication date of each
public notice. If no meritorious adverse public comments
are received during this period, and the Secretary does not
deem a public hearing to be in the best interest of the State,
the Department will enter into the permit approval/denial
phase. If a meritorious request for a hearing is received
during the comment period, or if the Secretary deems a
hearing to bein the best interest of the State, a public hearing
will be held as provided in 7 Del. Code, Chapter 60, Sections
6004 and 6006.

3. Approva/denia

The Department shall act upon an application for a
permit within 60 days after the close of the public notice
comment period or upon receipt of the hearing officer's
report if ahearing was required. When afinal determination
is made on an application, the Department shall issue a
permit or send a letter of denial to the applicant explaining
the reasons for the denial.

4. Suspension, revocation of permit

A permit may be revoked or suspended for violation of
any condition of the permit or any requirement of this
regulation, after notice and opportunity for hearing in
accordance with 7 Del. Code, Chapter 60.

5. Duration of permit

A permit will be issued for a specific duration which
will be determined by the Department. a-ne-ecase-willa

a Solid waste facility operating permits

and al modifications previously requested by the
Department, will remain in effect, for a period of time which
will be determined by the Department.

7. Maodification of permit

a. A permittee may request modifications to a
permit. All such requests must be submitted in writing to the
Department.

b. The Department may initiate modification of a
permit if it finds that the existing permit conditions either are
not adequate or are not necessary to protect human health
and the environment.

c. Public notice and opportunity for hearing in
accordance with paragraph A.2. of this Section shall be
accomplished for all major modifications proposed for the
permit. In the event a hearing is requested or deemed
necessary by the Secretary, only the permit conditions
subject to the modification shall be reopened for public
comment.

d. Public notice shall not be required for minor
modifications to the permit. Minor modifications are those
which if granted would not result in any increased impact or
risk to the environment or to the public heath. Minor
modifications include but are not limited to:

(1) Changes in operation or design which are
not related to pollution control devices or procedures.

(2) Improvements to approved pollution
control devices or procedures.

(3) Administrative changes.

(4) A change in monitoring or reporting

frequency.

(landfills, resource recovery facilities, transfer stations,
incinerators) shall not be issued for periods greater than 10

years.

b. Post-closure permits shall be valid and
enforceabl e throughout the entire post-closure period.
6. Permit renewal
Any person wishing to renew an existing permit shall,
not less than 90 days prior to the expiration date of that
permit, submit a [writtenrequesferpermit-rerewal—Hhis
reguestmay-be-H-theform—of atetterbut-shall-ret-be
ed i o

ethe—than—the—permit—rerewal [permit renewal
application form, provided by the Department].

In the event that the permittee submits atimely request
[application] for permit renewal, and the Department,
through no fault of the permittee, is unable to make a final
determination on the request [application] before the
expiration date of the current permit, the Department may, at
its discretion, grant an extension of the permit. If the
Department issues an extension, all conditions of the permit,

(5) The correction of typographical errors.

8. Transfer of permit

A written request for the transfer of a permit must be
submitted to the Department at least 15 days prior to the date
of the proposed transfer. The actual transfer will be
contingent upon the transferee's meeting all Department
requirements; until such time, the original permittee will
remain liable regardless of who ownsthe facility.

9. Enforcement

a. The Department reserves the right to inspect
any site, or any vehicleintended for use in the transportation
of solid waste, before issuing a solid waste permit for the site
or the transporter.

b. The Department may, at any reasonable time,
enter any permitted solid waste facility or inspect any
vehicle being used in the transportation of solid waste in
order to verify compliance with the permit and these
regulations.

c. The Department may require such reports,
interviews, tests or other information necessary for the

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 9, MONDAY, MARCH 1, 1999




FINAL REGULATIONS

1555

evaluation of permit applications and the verification of
compliance with the permit and these regulations.

d. Any person using land, or allowing the use of
land, for the storage, processing, or disposa of solid waste
who violates arequirement of this regulation shall be subject
to the provisions of Sections 6005, 6013, 6018, and 6025(c)
of 7 Del. Code, Chapter 60.

10. Replacement of Contaminated Water Supplies

If the Department determines, based on information
obtained by or submitted to the Department or the Division
of Public Hedlth, that any drinking water supply well has
become contaminated as a result of the construction or
operation of a solid waste facility, the owner or operator of
the facility will be required to construct and maintain, at his
or her expense, a permanent alternative water supply of
comparable quantity and quality to the source before it was
contaminated. Such a determination will be subject to the
review procedures contained in 7 Del. Code, Chapter 60.

11. Financial Assurance Criteria

a.  Applicability and effective date
D} The requirements of this section apply to

owners and operators of al solid waste facilities, except
owners or operators who are State or Federa Government
entities whose debts and liabilities are the debts and
liahilities of the State or the United States.

: ,

b. Financial Assurance for Closure, Post-Closure
Care, and Corrective Action

(1) The owner or operator of a solid waste
facility must provide assurance that the financia costs
associated with closure, post-closure care, and corrective
action can be met throughout the life of the facility until
released from these regquirements by the Department after
demonstrating successful completion of compliance with the
requirements for each of these activities.

(2) The mechanisms used to demonstrate
financial assurance under this section must ensure that the
funds necessary to meet the costs of closure, post-closure
care, and corrective action for known releases will be
available whenever they are needed. Owners or operators
must choose from the options specified in paragraphs (a)
through (i) of this section, and comply with any conditions

which has the authority to act as a trustee and whose trust
operations are regulated and examined by a Federal or State
of Delaware agency.

Condition 2:The trust agreement shall be
worded as prescribed by the Department.

Condition 3:The owner or operator shall
submit the receipt from the trustee for the initial payment
into the trust fund as well as the originally signed duplicate
of the trust agreement for Department approval prior to
receiving solid waste, or in the case of an existing facility,
prior to the cancellation of the existing financial assurance
mechanism.

Condition 4:Pay-in periods and amounts
for all solid waste facilities shall be in accordance with those
specified in 40 CFR Part 258.74, subsections (a)(2).(a)(3).
(8)(4) and (8)(6) or otherwise acceptable to the Department.

Condition 5:Schedule A, attached to the
trust agreement, shall list the facility name and address and
the current cost estimate. Schedule A must relate the trust
agreement to the specific facility and obligation(s) being
assured and shall be updated at least annually to account for
inflation or other increases to the cost estimate. Costs
reflected in Schedule A shall not be reduced without the
written consent of the Department.

Condition 6:Schedule B, attached to the
trust agreement, shall list the property or money that the fund
consists of initially. Property must consist of cash or
securities acceptable to the trustee. Other property (e.g. rea
estate) is not an acceptable payment into the trust fund.

Condition 7:Exhibit A, attached to the
trust agreement, shall list the persons designated by the
Grantor to sign orders, requests, and instructions to the
trustee.

Condition 8:Annual valuation. Annualy,
the trustee shall furnish to the Department and to the owner
or_operator, a statement confirming the value of the trust
fund. Any securities in the trust fund shall be valued at
market value as of no more than 60 days prior to the date the
statement is submitted to the Department. If possible, the
statement should be submitted during the month that
Schedule A is adjusted annually.

Condition 9:The trustee shal make
payments from the fund only as the Department directs to
provide for the payment for the costs of corrective action,
closure, and/or post-closure care.

Condition 10:After beginning  closure,
post-closure care, or corrective action, an owner or operator

noted therein.
(& Trust Fund
Condition 1:The trustee must be an entity

or other person authorized in accordance with Condition 7
may request reimbursements for partial expenditures by
submitting itemized bills to the Secretary. The owner or
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operator_ may request reimbursements for partial closure,

required. Updates of Schedule A, and annual valuation

post-closure care, or corrective action only if sufficient funds

reporting will not be required until payment is made into the

are remaining in the trust fund to cover the maximum costs

of completing the activities for which the trust agreement

trust fund. Payments made under the terms of the surety
bond shall be deposited by the issuing institution directly

was established. Within 60 days after receiving bills for

into the standby trust fund.

reimbursable closure, post-closure care, or corrective action
activities, the Secretary will instruct the trustee to make

Condition 6:The payment surety bond may
not be used for corrective actions.

reimbursements in those amounts as the Secretary specifies
in writing. Reimbursements will be allowed only if the

Condition 7:Under the terms of the bond,
the surety may cancel the bond by sending notice of

Secretary determines that the partial or final expenditures are

cancellation to the Secretary of the Department, to the Solid

in accordance with the approved closure, post closure care,

Waste Management Branch, and to the owner and operator

or_corrective action plan or are otherwise justified. If the

at least 120 days in advance of cancellation. If the Surety

Secretary has reason to believe that the maximum cost of

cancels the bond, the owner or operator must obtain alternate

closure over the remaining life of the facility will be
significantly greater than the value of the trust fund, he/she

financial assurance. The Department may draw on the
surety bond if the owner or operator has not provided

may withhold reimbursements of such amounts as he/she

aternative financial assurance within 90 days after receipt

deems prudent. If the Secretary does not instruct the trustee

by the Solid Waste Management Branch of a notice of

to make such reimbursements, he/she will provide the owner

cancellation from the surety.

or operator with a detailed written statement of reasons.
Condition 11:Amendments. The trust

Condition 8:The owner or operator may
cancel the surety bond if the Department provides its written

agreement may be amended by an instrument in writing

consent to do so. The Department will provide such written

executed by the grantor, the trustee, and the Department, or

consent when the owner substitutes aternate financial

by the trustee and the Department if the grantor ceases to
exist.
Condition 12:Irrevocability and

assurance as specified in these regulations or the bonded
activity has been completed in accordance with these

regulations.

termination. Subject to Condition 11, the trust agreement
shall be irrevocable and shall continue until terminated at the

Condition 9:The surety shall become
liable on the bond when the owner or operator has failed to

written agreement of the grantor, the trustee, and the

fulfill the closure, post-closure care or corrective action

Department, or by the trustee and the Department if the

activities as required. Upon notification by the Department

grantor ceases to exist.
(b) Surety Bond for

Payment or

that the owner or operator has failed to perform closure or
post-closure care guaranteed by a payment bond, the surety

Performance
Condition 1:At a minimum, the surety

shall place funds in the amount guaranteed for the facility
into the standby trust fund. Upon notification that the owner

company issuing the bond must be listed in Circular 570 of

or operator has failed to perform closure, post-closure care,

the U.S. Department of Treasury as qualified in the state
where the bond was executed.

Condition 2:The surety’s underwriting

or _corrective action as guaranteed by a performance bond,
the surety shall either perform the activities guaranteed by
the bond or place funds in the amount guaranteed for the

limit must be at least as great as the amount of the surety

facility into the standby trust fund.

bond.

Condition 3:The surety bond shal be
worded as prescribed by the Department.

Condition 4:The owner or operator shall

(c) Letter of Credit

Condition 1:The issuing financial
ingtitution must be an entity which has the authority to issue
letters of credit and whose letter of credit operations are

submit the bond and standby trust fund for Department

regulated and examined by a Federal or State of Delaware

approval prior to receiving solid waste, or in the case of an

agency.

existing facility, prior to the cancellation of the existing
financial assurance mechanism.

Condition 5:Standby _ trust  fund. The
owner or operator must establish a standby trust fund, and

Condition 2:The letter of credit shall be
worded as prescribed by the Department.

Condition 3:Accompanying letter. The
owner or operator shall also submit an accompanying letter

the standby trust fund must meet the requirements of these

referring to the letter of credit by number and listing the

regulations except that initial and annual payments are not

following information: complete name and address of
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facility, issuing institution and date, and amount and purpose

policy except for failure to pay the premium. The automatic

of funds assured .
Condition 4:The owner or operator shall

renewal of the policy must, at a minimum, provide the
insured with the option of renewal at the face amount of the

submit the letter of credit and accompanying letter for

expiring policy.

Department approval prior to receiving solid waste, or in the
case of an existing facility, prior to the cancellation of the

Condition 7:If the owner or operator fails
to pay the premium, the insurer may cancel the policy by

existing financial assurance mechanism.
Condition 5:The letter of credit must be

sending notice of cancellation by certified mail to the
Secretary  of the Department, to the Solid Waste

irrevocable and issued for a period of at least one year. The

Management Branch, and to the owner or operator of the

letter of credit must provide that the expiration date will be

facility, at least 120 days in advance of the cancellation and

automatically extended for a period of at least one year

date of expiration. Cancellation, termination, or failure to

unless, at least 120 days before the current expiration date,

renew may not occur and the policy will remain in full force

the issuing institution notifies the Secretary of the and effect in the event that on or before the date of
Department, [the Solid] He—exterd—the—expiratior  expiration, the Secretary of the Department deems the

dateWaste] [Waste Management Branch, and the owner
or operator of a decision not to extend the expiration
date]

Condition 6: Once the issuing financial

facility abandoned:; or the permit is terminated or revoked or
anew permit isdenied; or closureis ordered by the Secretary
of the Department, or a U.S. District Court or other court of
competent jurisdiction; or the owner or operator is named as

institution notifies the Solid Waste Management Branch of

debtor in a voluntary or involuntary proceeding under Title

its intent not to extend the Letter of Credit, the owner or

11 (Bankruptcy) USC; or the premium dueis paid.

operator must, within 90 days, provide alternate financial
assurance. The Department may draw on the letter of credit

Condition 8:Prior to reguesting
reimbursement from the insurer, owners or operators shall

if the owner or operator has not provided alternative

submit justification and documentation of the reimbursable

financial assurance within 90 days.
Condition 7:Following a determination by
the Secretary of the Department that the owner or operator

expenses to the Department for its consent.
Condition 9:A copy of the policy shall be
submitted to the Department for its approva prior to

hasfailed to perform closure, post-closure-care, or corrective

receiving solid waste, or in the case of an existing facility,

action when required to do so, the Department may draw on

prior to the cancellation of the existing financial assurance

the letter of credit.

(d) Insurance

Condition 1:The insurer must be licensed
to transact the business of insurance in one or more states or
be eligible to provide insurance as an excess or surplus lines
insurer in one or more states.

Condition 2:Captive insurance companies
and risk retention groups cannot be used to satisfy the

mechanism.

(e) Corporate—eor Loca Government
Financial Test and Guarantee

Condition 1:Financial tests and guarantees
shall not be used for assuring funds for post-closure periods
or corrective actions.

Condition 2:Guarantees shall be worded as
specified by the Department.

reguirements of this section.
Condition 3:Insurance is not an alowable
mechanism for demonstrating financial responsibility for

Condition 3:A local government is not

eligible to assure its obligations by this mechanism if it: is
currently in default of any outstanding general obligation

corrective action.
Condition 4:The policy must guarantee

bonds; or has any general obligation bonds rated lower than
Baa asissued by Moody’s or BBB asissued by Standard and

that the funds will be available whenever needed and that the

Poor’s; or operated at a deficit equal to five percent or more

insurer will be responsible for paying out funds to authorized

of total annual revenue in each of the past two fiscal years; or

pErsons.
Condition 5:The policy must allow

received an adverse opinion, disclaimer of opinion, or other
qualified opinion from the independent certified public

assignment to a successor owner or operator. Assignment

accountant (or appropriate state agency) auditing its

may be conditional upon consent of the insurer provided that

financial statement, and the Department deems the reason

such consent is not unreasonably refused.
Condition 6:The policy must provide that
the insurer may not cancel, terminate or fail to renew the

for the qualification as significant.
Condition 4:Bond Rating/Financial Ratio
Alternatives. The local government must meet one of the
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following two financial tests. a) If the local government has

regulations. The local government shall, within 210 days

outstanding, rated, general obligation bonds that are not
secured by insurance, a letter of credit, or other collateral or

guarantee, it must have a current rating of Aaa, Aa, A, or

following the close of the fiscal year, obtain alternative

financial assurance that meets the requirements of these
regulations.

Baa, as issued by Moody’s, or AAA, AA, A, or BBB as
issued by Standard and Poor’s on al such general obligation

Condition 10:The guarantee, approved by
the Department, must be effective prior to the initial receipt

bonds; or b) Based upon the most recently audited annual

of waste or in the case of an existing facility, prior to the

financial statement, aratio of cash plus marketable securities
to total expenditures greater than or equal to 0.05, and aratio
of annual debt service to total expenditures less than or equal

cancellation of the existing financial assurance mechanism.
Condition 11: The guarantee shall remain

in force unless the local government sends notice of

t0 0.20.

Condition 5: The total costs being assured
through a financial test must not exceed 43 percent of the

cancellation by certified mail to the Secretary of the
Department and to the Solid Waste Management Branch.
Such notice shall be given at least 120 days in advance of the

local government’s total annual revenue. If the local

cancellation. Within 90 days of receipt of this notice of

government assures other environmental obligations through
financial tests; including those associated with UIC facilities

cancellation by the Solid Waste Management Branch, the
local  government shall provide adternative financial

under 40 CFR 144.62, underground storage tank facilities
under 40 CFR Part 280, PCB storage facilities under 40 CFR
Part 761, and hazardous waste treatment, storage, and

assurance acceptabl e to the Department.
(f) Corporate er—Loeca—Geovernment

Financial Test and Guarantee

disposal facilities under 40 CFR Parts 264 and 265; it must
add those costs to the closure costs it seeks to assure under
this mechanism.

Condition 6:Public _Notice.  The local
government shall place a reference to the closure costs

Condition 1:Financial tests and guarantees
shall not be used for assuring funds for post-closure periods
or corrective actions.

Condition 2:Guarantees shall be worded as
prescribed by the Department.

assured through the financial test into its next comprehensive
annual financial report (CAFR).

Condition 7:Accountants  Opinion. A

Condition 3:A resolution agreeing to the
terms and conditions of the guarantee and signed by the
guarantor's board of directors shall be attached to the

Certified Public Accountant’s opinion of the local

guarantee.

governments financial statements for the most recent fiscal
year must also be included in the initial financial assurance

Condition 4:The guarantor must be the
direct or higher tier parent company of the owner or

package and annually no later than 90 days after the close of

operator, or a firm whose parent corporation is also the

the local government’s fiscal year. The opinion must be

parent corporation of the owner or operator.

unqualified and demonstrate that the local government has
prepared its financial statements in accordance with the

Condition 5:Minimum_Size requirement.
The guarantor must have a tangible net worth equal to the

requirements of the General Accounting Standards Board
Statement 18.

Condition 8:Chief Financial Officer |etter.

sum of the costs they seek to assure through a financial test,
plus $10 million. The costs that the guarantor seeks to assure

are _equal to the current cost estimates for closure,

The Chief Financial Officer must include a letter

post-closure care, corrective action, and any other

demonstrating that the local government has complied with
Conditions 3, 4, 5, and 6. The CFO letter shall be submitted

environmental obligation assured by a financial test and/or
corporate guarantee by the guarantor (including other

to the Department as part of the initial financial assurance
package and annually no later than 90 days after the close of

landfills or solid waste facilities; PCB storage facilities;
underground storage tanks; hazardous waste treatment,

the local government’ sfiscal year.
Condition 9:If, at the end of any fiscal

storage, disposal facilities; or underground injection control
program facilities).

year, the local government fails to meet the financial test
criteria required by conditions 3, 4, or 5, then the local

Condition 6:Bond Rating/Financial Ratio
Alternatives. Guarantors must meet one of the following

government shall send, within 90 days, by certified mail,

three financial tests. a) A most recent bond rating no lower

notice to the Secretary of the Department and to the Solid

than Baa as issued by Moody's or BBB as issued by

Waste Management Branch, that they intend to provide

Standard and Poor’s. b) A leverage ratio of less than 1.5

aternate financial assurance as required by these

based on the ratio of total liabilities to tangible net worth. ¢)
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A profitability ratio of greater than 0.10 based on the sum of

notified by the Department that a determination has been

the net income plus depreciation, depletion and amortization,

made that the guarantor no longer meets the requirements

minus $10 million, to total liabilities.
Condition 7:Domestic Assets
Requirement. Guarantors must _have assets in the United

stated in Conditions 5, 6, or 7, the guarantor shall establish
dternate financial assurance in accordance with these

regulations.

States at least equal to the costs they seek to assure through a
financial test (costs include those reported for Condition 5).

Condition 14:The guarantee, approved by
the Department, must be effective prior to the initial receipt

Condition 8:Chief Financial Officer |etter.

of waste or in the case of an existing facility, prior to the

The Chief Financial Officer must include a letter
demonstrating that the guarantor has complied with
Conditions 4, 5, 6, and 7. The CFO letter shall be submitted
to the Department as part of the initial financial assurance
package and annually no later than 90 days after the close of
the guarantors fiscal year.

Condition 9:Accountants  Opinion. A
Certified Public Accountant’'s opinion of the guarantors
financial statements for the most recent fiscal year must also
be included in the initial financial assurance package and
annually no later than 90 days after the close of the
guarantor’ s fiscal year. The opinion must be unqualified (not
modified by conditions or reservations) and demonstrate that
the firm has prepared its financial statements in accordance
with generally accepted accounting principals for

corporations.

Condition 10:Special Report. In the event
that the CFO does not use financial test figures directly form
the annual statements provided to the Securities and
Exchange Commission, then a special report from an
independent accountant shall be required. In the report, the
Certified Public Accountant must confirm that the data used
in the CFO letter was appropriately derived from the audited,
year-end financial statements.

Condition 11:Incapacity. The guarantor
shall notify the Secretary of the Department and the Solid
Waste Management Branch by certified mail of the

cancellation of the existing financial assurance mechanism.
(g) State Department-Approved

Mechanism.

(h) State Assumption of Responsihility.

(i) Use of Multiple Financial
Mechanisms (any combination of the options listed above).

(3) The language of the financial assurance
mechanisms listed in this section must satisfy the following
criteria:

(@ They must ensure that the amount of
funds assured is sufficient to cover the costs of closure,
post-closure care, and corrective action for known releases
when needed.

(b) They must ensure that funds will be
available in atimely fashion when needed.

() They must be obtained by the owner
or operator by the effective date of these requirements or
prior to the initial receipt of solid waste, whichever is later,
in the case of closure and post-closure care, and no later than
120 days after the corrective action remedy has been
selected, until the owner or operator is released from the
financial assurance requirements.

(d) They must be legally valid, binding,
and enforceable under State law.

(4) Fhe [Upon request by the Department,
the]_applicant or permittee shall reimburse-the-Department

for—its reasonable—costsincurredin—obtainingthird-party

commencement of a voluntary or involuntary proceeding

review-ef-[provide a third party review of the]_financial

under Title 11 Bankruptcy, USC, naming the guarantor,
owner or operator of the facility as debtor, within 10 days
after commencement of the proceeding.

Condition 12:1f, at the end of any fiscal
year, the guarantor fails to meet the financial test criteria

assurance documents submitted. Fhird-parties-may-Hrelude
£ bl ’ '

shall-bemade [The third party review must certify to the

required by conditions 5, 6, or 7, then the guarantor shall
send, within 90 days, by certified mail, notice to the
Secretary  of the Department, to the Solid Waste

Department that the financial assurance documents as
submitted]_by the applicant or permittee within-30-days-of
it of oritemized ‘i : brritted

Management Branch, and to the owner or operator, that

by—theDepartment [meet the requirements of Section

guarantor intends to provide alternate financial assurance as
required by these regulations. Within 120 days of such fiscal
year, the guarantor shall establish such financial assurance
unless the owner or operator has done so.

Condition 13:Within 30 days of being

4.A.11.b(2) of theseregulations, and be sealed and signed
by a Certified Public Accountant duly registered in
Delaware.

(5) The application shall not be deemed
complete until and unless the applicant has complied
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with Section 4.A.11.b(4) of these regulations as specified solid waste facility conditions increase the maximum costs
above]. of post-closure care.

c. Cost Estimate for Closure

(1) The owner or operator must submit to the
Department a detailed written estimate, in current dollars, of
the cost of closing the facility that is consistent with the
closure plan developed in accordance with the closure
requirements for that type of facility. The estimate must
equal the maximum cost of closure at any time during the
active life of the facility. The owner or operator shall also
notify the Secretary in writing that the estimate has been
placed in the records to be maintained at the facility.

(2) Until fina closure of the facility, the
owner or operator must annually adjust the closure cost
estimate for inflation, facility expansions, and any other
applicable requirements which impact the cost of closure.

(3) The owner or operator must increase the
cost estimate and the amount of financial assurance provided
for closure if changes to the closure plan or facility
conditions increase the maximum cost of closure at any time
during the remaining active life.

(4) The Department may approve reduction in
the amount of financia assurance provided for closure if the
latest cost estimate is significantly less than the maximum
cost of the current closure plan. The owner or operator must
submit to the Secretary in writing the justification for the
reduction of the closure cost estimate and the amount of
financial assurance. Any changes in the amount of financial
assurance must also be placed in the records to be
maintained at the facility.

d. Cost Estimate for Post-Closure Care

(1) The owner or operator of a solid waste
facility for which post-closure care is required must
demonstrate financial assurance for the cost of thirty (30)
years of post-closure care. The owner or operator must
submit to the Department a detailed written estimate, in
current dollars, of the cost of hiring a third party to conduct
post-closure care for the solid waste facility in compliance
with the post-closure plan. This estimate must be based on
the most expensive costs of post-closure care during the
post-closure care period. The owner or operator must also
notify the Department in writing that the estimate has been
placed in the records to be maintained at the facility.

(2) During the active life of the solid waste
facility and during the post-closure care period, the owner or
operator must annually adjust the post-closure cost estimate
for inflation and other applicable factors.

(3) The owner or operator must increase the
post-closure care cost estimate and the amount of financial
assurance provided if changes in the post-closure plan or

(4) The Secretary may approve the reduction
of the post-closure cost estimate and the amount of financial
assurance provided if the latest cost estimate is significantly
less than the maximum costs of post-closure care remaining
over the post-closure care period. The owner or operator
must submit to the Secretary in writing the justification for
the reduction of the post-closure cost estimate. Any changes
in the amount of financial assurance must also be placed in
the records to be maintained at the facility.

e. Cost Estimate for Corrective Action

(1) An owner or operator of a solid waste
facility required to undertake a corrective action program
must submit to the Secretary in writing a detailed written
estimate, in current dollars, of the cost of hiring a third party
to perform the corrective action. The corrective action cost
estimate must account for the total costs of corrective action
activities as described in the corrective action plan for the
entire corrective action period. The owner or operator must
also notify the Secretary that the cost estimate has been
placed in the records to be maintained at the facility.

(2) The owner or operator must annually
adjust the estimate for inflation and any other applicable
factors until the corrective action program is completed.

(3) The owner or operator must increase the
corrective action cost estimate and the amount of financial
assurance provided if changes in the corrective action
program or facility conditions increase the maximum costs
of corrective action.

(4) The Secretary may approve reduction of
the amount of the corrective action cost estimate and the
amount of financial assurance provided if the cost estimate
exceeds the maximum remaining costs of corrective action.
The owner or operator must submit to the Secretary in
writing the justification for the reduction of the corrective
action cost estimate. The owner or operator must aso notify
the Secretary in writing that the amended amount of
financial assurance has been placed in the records to be
maintained at the facility.

B. APPLICATION PROCEDURES FOR SANITARY
AND INDUSTRIAL LANDFILLS

a-Construction

1. Application

Any person desiring to ebtair-a-permit-to construct
or operate a sanitary or industrial landfill or cell must submit
a letter of intent to the Department. The letter should
indicate the projected design and usage of the proposed
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facility. The letter of intent shal be followed by the
submission, by the applicant, of the following additional
information:

a Application—to—Construct—a—Solid—Waste
Feeility A Solid Waste Management Facility Application,
form provided by the Department.

b. Proof of ownership of the property. If the
applicant does not own the property, a copy of the lease
agreement and the owner's #reveeable permission to conduct
the proposed activity on the property must also be submitted.

c. A plan of operation

This shall include the following:

(1) A narative description of the type of
facility and of the solid waste handling and disposal
procedures to be used,

(2) A narrative explaining the methods and
schedule for operation, modification, use, and maintenance
of the various components of the facility,

(3) A description of the proposed monitoring

methods,

(4) A description of the proposed methods for
controlling noise, litter, odors, insects, and rodents, and

(5) A contingency plan to be implemented in
case of emergency (e.g., a fire, explosion, or spill that
threatens public health and safety or the environment).

d. Anengineering report

This report shall be prepared and signed by a
Professional Engineer registered in Delaware and shall
include the following:

(1) Descriptions and specifications of all
proposed design features,

(2) A description of the proposed installation
methods and procedures,

(3) A schedule of events for construction of
the facility,

(4) Proposed design capacity in both tons and
cubic yards per day, and projected life expectancy of the
facility,

(5) A construction quality assurance plan.
hi nat ] | ondsiared

e. A hydrogeological assessment

A hydrogeological investigation must be
performed at the proposed site and approved by the
Department before a construction permit will be issued.
This investigation shall include a series of test borings and
wells, constructed to a depth and in a number sufficient to

identify:

(1) The occurrence and characteristics of the
unconfined and first confined aquifers,

(2) Ground water flow directions,

(3) Ambient ground water quality,

(4) Potential pathways of contaminants to
points of ground water discharge,

(5) Approximate ground water flow rates and
travel times from the facility to points of discharge
(including wells and/or surface water).

In addition, delineation of the anticipated maximum
elevation of the seasonal high water table shall be provided.

This investigation and report shall be signed by a
Professional Geologist registered in Delaware.

f.  Anenvironmental assessment

An environmental assessment shall be
performed to provide a detailed analysis of the potential
impact of the proposed facility on the environment. Factors
to be considered include:

Air quality

Water quality

Stream flow

Fish and wildlife

Plants

Threatened or endangered species

Water uses

Land use

Aesthetics

Traffic

Public health and safety

Cultural, recreational, and natural areas

Historic sites

Social and economic factors.

If the applicant or the Department determines that
the proposed facility may cause a threat to human health or
the environment, the applicant must provide a written
explanation of how he or she plans to mitigate the potential
harm.

g. Topographical and site location maps

This shall include a topographical map or
series of maps on a scale satisfactory to the Department but
in no case less than one inch equal to 400 feet, showing
topographic elevations surveyed with reference to mean sea
level, and any necessary narrative descriptions, including but
not limited to the following:

(1) The lega boundaries of the property as
determined by a survey performed by a registered surveyor;
the names of the present owners of the proposed site and of
al adjacent lands; and a description of all title, deed, or
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usage restrictions affecting the proposed permit area.

(2) The boundaries of the facility over the
estimated total life of the proposed operation, including the
boundaries of land that will be affected in each sequence of
disposal activity.

(3) The boundaries of land where solid waste
will be stored at any time over the estimated total life of the
proposed operation.

(4) The locations and names of al water
supply wells or surface water intakes within 1/4 mile of the
disposal site boundaries.

h. Proof that al applicable zoning approvals and
all appropriate federal, state, and local environmental
permits have been obtained.

i. Closure plan as described in Section 5.J.3 or
6.J.3, as appropriate.

j.  Proof of financial responsibility for closure and
post-closure care, as described in Section 4.A.11..-b-and-d-

k. Proof that the facility meets the siting criteria
required by Section 5.A. or 6.A.

. Any other related reports, data, maps, or
information that the Department requires.

2. Construction and Operation

a  Theapplicant shall not commence construction
of the landfill or cell until the Department has issued the
solid waste permit required by these regulations.

b. After construction has been completed and
prior to the placement of solid waste, the permittee shall
submit a final report for the Department’s approval. The
final report shall certify that the construction of the landfill
or cell was completed in accordance with the engineering
report to include the Construction Quality Assurance Plan,
construction and material specifications, and design
drawings. The final report shall be certified correct by the

construction quality assurance engineer, who must be a

Professional Engineer registered in Delaware. The permittee
shall not place solid waste into the newly constructed landfill
or _cell until the Department has provided its written
notification that the construction and the final report meet
the requirements of the permit and the Delaware Regulations
Governing Solid Waste.
3. Closure
a.  Any person wishing to ebtair-a-closure-permit

modify their current permit to allow closure of a facility or
part thereof must submit the following to the Department at
least 180 days prior to the projected date when wastes will
no longer be accepted:

(1) Notification of intent to close,

(2) Closure plan as described in Section 5.J.3
or 6.J.3, as appropriate,

(3) Post-closure care plan describing how the
requirements of Section 5.K or 6.K (as appropriate) will be
met.

b. If the Department determines that the closure
plan and supporting documents are sufficient to ensure
closure, it will modify the permit to allow closure to be
performed. The owner or operator of the landfill shall not
commence closure of the landfill or cell without first
obtaining the necessary permit modifications.

c. After closure has been completed, the
permittee shall submit a final report for the Department’s
approval. The fina report shall certify that the closure of the
landfill or cell was completed in accordance with the closure
plan to include the Construction Quality Assurance Plan,
construction and material specifications, and design
drawings. The final report shall be certified correct by the
construction quality assurance engineer, who must be a
Professional Engineer registered in Delaware.  The landfill
or cell shall not be considered closed until the Department
has provided its written notification that the closure has been
accomplished in accordance with the solid waste permit and
these regulations.

d. Facilities entering the Post-closure period will
be issued a post-closure permit based upon the approved
post-closure plan, monitoring requirements, gas and |eachate
control, maintenance, and corrective actions (if required).
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attaining—compliance  identify:

@ | i of

C. THISPARAGRAPH RESERVED

C. APPLICATION-PROCEDURES FOR-DRY-WASTE
DISPOSALFACHITIES
1. Newfacilities
a Construction
ecivi e .
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D. APPLICATION PROCEDURES FOR RESOURCE
RECOVERY FACILITIES
a-Construction-and-eperation

1. Application

Any person desiring to ebtair-a-permit-to construct anel
or [or] operate a resource recovery facility must submit a
letter of intent to the Department. The letter should indicate
the projected design and usage of the proposed facility. The
letter of intent shall be followed by the submission, by the
applicant, of the following additional information:

a A Solid Waste Management Facility
Application, provided by the Department.

b. Proof of ownership of the property. If the
applicant does not own the property, a copy of the lease
agreement and the owner's irreveeable permission to conduct
the proposed activity on the property must also be submitted.

c. A plan of operation

This shall include the following:

(1) A narrative description of the type of
facility and of the solid waste handling and disposal
procedures to be used.

(2) A narrative explaining the methods and
schedule for operation, modification, use, and maintenance
of the various components of the facility. This shall include
a description of the procedures for facility start up and for
scheduled and unscheduled shut down operations.

(3) A description of the solid wastes that will
be accepted at the facility, the manner in which recyclable
components will be removed from the solid waste stream,
the markets for these recyclable materials, and the proposed
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disposition of the non-recyclable components and residuals.

(4) A description of the proposed monitoring
methods.

(5) A description of the measures that will be
used to ensure that unauthorized and unwanted solid wastes
are prevented from entering the facility.

(6) A description of the personnel training
program, including training that will be provided to ensure
compliance with Sections 9.D.2.e and 9.D.2.g of these
regulations.

(7) A description of the proposed methods for
controlling noise, litter, odors, insects, rodents, dust, fires,
and explosions.

(8) A detailed contingency plan to be
implemented in case of an emergency such as a spill,
accident, or explosion.

d. Anengineering report
This shall include the following:

(1) A drawing or drawings showing the
complete layout of the proposed facility.

(2) Mass and energy balances, including
calculations and pertinent facts relating to the development
of these balances.

(3) Descriptions and specifications of all
proposed design features that the engineer has provided to
the owner of the facility.

(4) A description of the proposed installation
methods and procedures.

(5) A planfor third-party quality assurance for
the construction and installation of components of the
facility that will be used in the processing, handling, and/or
monitoring of solid waste.

(6) A schedule of events for construction of
the facility.

(7) Proposed design capacity per day, and life
expectancy of the facility.

(8) A description of potential safety hazards
and methods of control.

(9) An analysis of the concept of the facility's
expansion at a later date, if and when deemed necessary by
the Department.

(10) An identification of possible ground water
and surface water discharges.

e. Arecycling anaysis
Thisanalysis shall consist of the following:

(1) ldentification of available and potential
markets for recovered recyclables.

(2) An evauation of the impact that
alternative source separation/recyclables recovery programs
could have on the facility. If athermal recovery facility is

the subject of the application, this shall include an
engineering analysis of the BTU value of the solid waste
before and after recyclables recovery for the proposed life of
the project to determine if increases in recycling activities
will necessitate changes in facility size and capacity.

f. A plan for sampling, analysis, and disposition
of the ash generated by the facility (for thermal recovery
facilities only). The plan shall include a strategy for ash
testing during the test burn phase of construction. Testing
shal be in accordance with Delaware's Regulations
Governing Hazardous Waste or any testing protocol
developed by the Department or by the EPA after the date of
enactment of these regulations. The plan also shall include a
proposal for treatment and/or disposal of the ash. The
proposed methods for treatment and/or disposal shall
conform to all applicable state and federal regulations.

g. A hydrogeological assessment, if deemed
necessary by the Department

A hydrogeological investigation of the
proposed site may be required before the Department will
issue a permit. The report resulting from this investigation
shall be signed by a Professional Geologist registered in
Delaware.

h. Anenvironmental assessment

The environmental assessment shall provide a
detailed analysis of the potential impact of the proposed
facility on the environment. Factors to be considered
include, but are not necessarily limited to:

Air quality

Water quality

Water uses

Land use

Soil quality

Traffic

Public health and safety

Cultural, recreational, and natural areas

Social and economic factors.

If the applicant or the Department determines that
the proposed facility may cause a threat to human health or
the environment, the applicant must provide a written
explanation of how he or she plans to mitigate the potential
harm.

i. Topographical and site location maps

This shall include a topographical map or
series of maps on a scale satisfactory to the Department but
in no case less than one inch equal to 400 feet, showing
topographic elevations surveyed with reference to mean sea
level, and any necessary narrative descriptions, including but
not limited to the following:

(1) The legal boundaries of the property as
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determined by a survey performed by a registered surveyor;
the names of the present owners of the proposed site and of
all adjacent lands; and a description of all title, deed, or
usage restrictions and all easements affecting the proposed
permit area.

(2) The boundaries of land where solid waste
will be stored at any time over the estimated total life of the
proposed operation.

(3) The locations and names of all water
supply wells or surface water intakes within 1/4 mile of the
site boundaries.

j.  Proof that all applicable zoning approvals have
been obtained and application has been made for al
appropriate federal, state, and local environmental permits.

k. A conceptual closure plan. This shall address
the items listed in Section 9.E.3 to the extent possible at the
time of initial permit application and shall be revised and
updated as necessary to reflect changes in plans that will
affect the cost of closure.

[.  Proof of financial responsihility for closure, as
described in Section 4.A.11.b.

m. Proof that the facility meets the siting criteria
required by Section 9.B.

n. Any other related reports, data, maps, or
information that the Department requires.

2. Construction and operation

a. Theapplicant shall not commence construction
of a new resource recovery facility or operate an existing
resource recovery facility until the applicant has received a
permit from the Department in accordance with these
regulations.

b. After the construction of a new resource
recovery facility has been completed, and prior to the receipt
of solid waste or materials for processing, the permittee shall
submit a final report for the Department’s approval. The
final report shall certify that the construction of the resource
recovery facility was completed in accordance with the
engineering report to include the quality assurance plan,
construction _and material _specifications and design
drawings. The final report shall be certified correct by the
third-party gquality assurance engineer, who must be a
Professional Engineer registered in Delaware. The permittee
shall not commence operations, store or receive solid waste
or _materials to be processed until the Department has
provided its written notification that the construction and the
final report meet the requirements of the permit and the
Delaware Regulations Governing Solid Waste.

3. Closure

Any person desiring to close a resource recovery

facility shall, at least 180 days before the date on which the

facility will stop accepting solid waste, submit the following
to the Department:

a.  Written notification of intent to close.

b. Updated closure plan.

¢. Closure schedule

d. An evaluation of the impact that closing the
facility will have on the flow of solid waste in the region
serviced by the facility, and a plan for minimizing any
disruption in the flow.

If the Department approves the closure plan and
closure schedule, it will modify the facility's permit to allow
closure to take place.
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E. APPLICATION PROCEDURES FOR TRANSFER
STATIONS

& Construction-and-operation

Any person desiring to ebtair-apermitto construct

andfer [or] operate a transfer station must submit a letter of
intent to the Department. The letter should indicate the
projected design and usage of the proposed facility. The
letter of intent shall be followed by the submission, by the
applicant, of the following additional information:

a  TransferStatien A Solid Waste Management
Facility Application, provided by the Department.

b. Proof of ownership of the property. If the
applicant does not own the property, a copy of the lease
agreement and the owner's irreveeable permission to conduct
the proposed activity on the property must be submitted.

c. A plan of operation

This shall include the following:

(1) A narrative description of the type of
facility and of the solid waste handling procedures to be
used.

(2) A narrative explaining the methods and
schedule for operation, modification, use, and maintenance
of the various components of the facility.

(3) A description of the proposed methods for
controlling noise, litter, odors, insects, rodents, dust,
leachate, and facility washdown water.

(4) A description of the methods that will be
used to prevent unauthorized wastes from entering the
facility.

(5) A contingency plan to be implemented in
case of emergency (eg., a fire, explosion, or spill that
threatens public health and safety or the environment.)

d. Anengineering report

This shall include the following:

(1) Descriptions, plans, and specifications of
all proposed design features.

(2) A description of the proposed installation
methods and procedures.

(3) A schedule of events for construction of
the facility.

(4) Proposed design capacity in both tons and
cubic yards per day.

This report shall be prepared and signed by a
Professional Engineer registered in Delaware.

e. A hydrogeological assessment,
necessary by the Department.

A hydrogeological investigation of the
proposed site may be required before the Department will
issue apermit. Thisinvestigation shall include a series of test
borings and wells, constructed to a depth and in a number
sufficient to identify:

(1) The occurrence and characteristics of the
water table aquifer.

(2) Ground water flow directions.

if deemed
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(3) Ambient ground water quality.

(4) Potential pathways of contaminants to
points of ground water discharge.

Thisinvestigation and report shall be signed by
a Professional Geologist registered in Delaware.

f.  Anenvironmenta assessment.

The environmental assessment shall provide a
detailed analysis of the potential impact of the proposed
facility on the environment. Factors to be considered
include:

Air quality

Water quality

Water uses

Land use

Soil quality

Traffic

Public health and safety

Cultural, recreational, and natural areas

Historic sites

Social and economic factors.

If the applicant or the Department determines that
the proposed facility may cause a threat to human health or
the environment, the applicant must provide a written
explanation of how he or she plans to mitigate the potential
harm.

0. Topographical and site maps

This shall include a topographical map or
series of maps on a scale satisfactory to the Department but
in no case less than one inch equal to 400 feet, showing
topographic elevations surveyed with reference to mean sea
level, and any necessary narrative descriptions, including but
not limited to the following:

(1) The lega boundaries of the property as
determined by a survey performed by a surveyor registered
in Delaware; the names of the present owners of the
proposed site and of all adjacent lands; and a description of
al title, deed, or usage restrictions and all easements
affecting the proposed permit area.

(2) The boundaries of land where solid waste
will be stored at any time over the estimated total life of the
proposed operation.

(3) The locations and names of al water
supply wells or surface water intakes within 1/4 mile of the
handling site boundaries.

h. Proof that a state Coastal Zone Permit (if
applicable) and al applicable zoning approvals have been
obtained and that application has been made for all other
appropriate federal, state, and local environmental permits.

i. A conceptual closure plan. This shall address
the items listed in Section 10.F.3 to the extent possible at the

time of initial permit application and shall be revised and
updated as necessary to reflect changes in plans that will
affect the cost of closure.

j. Proof of financial responsibility for closure, as
described in Section 4.A.11.b.

k. Proof that the facility meets the siting criteria
required by Section 10.B.

I.  Any other related reports, data, maps, or
information that the Department reasonably requires.
2. Construction and operation

a. Theapplicant shall not commence construction
of a new transfer station or operate an existing transfer
station until the applicant has received a permit from the
Department in accordance with these regul ations.

b. After the construction of a new transfer station
has been completed, and prior to the receipt of solid waste,
the permittee shall submit afinal report for the Department’s
approval. The final report shall certify that the construction
of the transfer station was completed in accordance with the
permit requirements. The final report shall be certified
correct by a Professional Engineer registered in Delaware.
The permittee shall not commence operations, store or
receive solid waste until the Department has provided its
written notification that the construction and the final report
meet the requirements of the permit and the Delaware
Regulations Governing Solid Waste.

3. Closure

Any person desiring to close atransfer station shall,
at least 60 days before the date on which the facility will stop
accepting waste, submit the following to the Department:

a.  Written notification of intent to close.

b. Updated closure plan.

c. Closure schedule.

If the Department approves the closure plan and closure
schedule, it will modify the facility's permit to allow closure
to take place.
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F  APPLICATION-PROCEDURESFOR FACHAITY-FOR
INFECTIOUSWASTE MANAGEMENT
a-Censtruction
1. Application

Any person desiring te-ebtair-apermit to construct
or operate an infectious waste management facility must
submit aletter of intent to the Department. The letter should
indicate the projected design and usage of the proposed
facility. The letter of intent shall be followed by submission,
by the applicant, of the following additional information:

a Application—to—Construct—a—Solid—Waste
Faeitity A Solid Waste Management Facility Application,
provided by the Department.

b. Proof of ownership of the property. If the
applicant does not own the property, a copy of the lease
agreement and the owner's #reveeable permission to conduct
the proposed activity on the property must also be submitted.

c. A plan of operation

This plan shall include the following:

(1) The source(s) of the infectious waste
(generator names and locations);

(2) A description of the origin and content of
the waste, its containerization and the expected volume and
frequency of waste disposal at the facility;

(3) A description of the facility where the
waste will be—steritized—or—ineinerated be rendered
non-infectious, including the name and the exact location of
the facility;

(4) A narrative explaining the methods and
schedule for operation, modification, use, and maintenance
of the various components of the facility;

(5) A description of the processing methods to
be used for each type of waste, including schematic
drawings (e.g. blueprints, etc.);

(6) A description showing that the facility has
developed a validation program which demonstrates the
effectiveness of the treatment method by performing an
Initial Efficacy Test and Periodic Verification Test(s).

(7) A description of the measures that will be
used to ensure that unauthorized and unwanted wastes are
prevented from entering the facility;

(8) A description of the containers to be used
for the storage during the collection and during the
movement within the facility, including the total length of
time of storage;

(9) A description of the alternatives to be used
if the processing equipment is inoperable, and the

procedures to be used for the management of the waste if it
cannot be promptly processed;

(10) A description of the handling and safety
measures that will be employed for each type of waste,
including personal protection and safety as well as
modifications to the operational safety plan that are required;

(11) A description of the proposed methods for
controlling noise, litter, odors, vectors, dust, fires, and
explosions;

(12) A contingency plan to be implemented in
case of emergency.

In addition, if the proposed facility is an
incinerator, the Plan of Operation shall include a plan for
sampling, analysis, and disposition of the ash generated in
the incinerator. The plan shall include a strategy for ash
testing during the test burn phase of construction. Testing
shal be in accordance with Delaware's Regulations
Governing Hazardous Waste. The plan aso shall include a
strategy for treating and/or disposing of the ash if it is found
to exhibit hazardous waste characteristics. A sanitary
landfill in Delaware will not be considered an acceptable
disposal facility for ash that exhibits hazardous waste
characteristics.

d. Anengineering report

This shall include the following:

(1) Descriptions and specifications of all
proposed design features.

(2) A description of the proposed installation
methods and construction procedures.

(3) A schedule of events for construction of
the facility, if deemed necessary by the Department.

(4) Proposed design capacity in both tons and
cubic yards per day, and life expectancy of the facility.

(5) Materials and energy balance of the
facility.

e. A hydrogeological assessment,
necessary by the Department.

A hydrogeological investigation may be
required at the proposed site and approved by the
Department before a construction permit will be issued.
This investigation shall include a series of test borings and
wells, constructed to a depth and in a number sufficient to
identify:

if deemed

(1) The occurrence and characteristics of the
unconfined and first confined aquifers,
(2) Ground water flow directions,
(3) Ambient ground water quality,
(4) Potential pathways of contaminants to
points of ground water discharge.
In addition, an evaluation shall be made of the
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elevation of the seasonal high water table.

This investigation and report shall be signed by a
Professional Geologist registered in Delaware.

f.  Anenvironmental assessment

An environmental assessment shall be
performed to provide a detailed analysis of the potential
impact of the proposed facility on the environment. Factors
to be considered include:

Air quality

Water quality

Stream flow

Fish and wildlife

Plants

Threatened or endangered species

Water uses

Land use

Aesthetics

Traffic

Public health and safety

Cultural, recreational, and natural areas

Historic sites

Social and economic factors.

If the applicant or the Department determines that
the proposed facility may cause a threat to human health or
the environment, the applicant must provide a written
explanation of how he or she plans to mitigate the potential
harm.

g. Topographica and site location maps, if
deemed necessary by the Department.

This shall include a topographical map or
series of maps on a scale satisfactory to the Department but
in no case less than one inch equal to 400 feet, showing
topographic elevations surveyed with reference to mean sea
level, and any necessary narrative descriptions, including but
not limited to the following:

(1) The lega boundaries of the property as
determined by a survey performed by a registered surveyor;
the names of the present owners of the proposed site and of
al adjacent lands; and a description of all title, deed, or
usage restrictions affecting the proposed permit area.

(2) The boundaries of the facility over the
estimated total life of the proposed operation, including the
boundaries of land that will be affected in each sequence of
disposal activity.

(3) The boundaries of land where solid waste
will be stored at any time over the estimated total life of the
proposed operation.

(4) The locations and names of al water
supply wells or surface water intakes within 1/4 mile of the
disposal site boundaries.

h. Proof that al applicable zoning approvals and
al appropriate federal, state, and local environmental
permits have been obtained.

i. Closure plan that conforms with Section 11.H.,
as appropriate.

j. Proof of financia responsibility for closure as
described in Section 4.A.11,b and d.

k. Proof that the facility meets the siting criteria
required by Section 11, Part 1,B.

I. Any other related reports,
information that the Department requires.
2. Construction and operation

data, maps, or

a.  Theapplicant shall not commence construction

of a new infectious waste facility or operate an existing
infectious waste facility until the applicant has received a
permit from the Department in accordance with these
regulations.

b. After the construction of a new infectious
waste facility has been completed, and prior to the receipt of
solid waste or materials for processing, the permittee shall
submit a final report for the Department's approval. The
final report shall certify that the construction of the facility
was completed in accordance with the engineering report.
The permittee shall not commence operations or store or
receive solid waste or materials to be processed until the
Department has provided its written notification that the
construction and the final report meet the requirements of the
permit and the Delaware Regulations Governing Solid
Waste.

3. Closure

Any person wishing to ebtair—a—elosure—permit
close an infectious waste facility must submit the following
to the Department:

a.  Notification of intent to close.

b. Clesure—reguirements—to—beperformed-—as
deseribed A detailed plan for closing the facility so as to
achieve the objectives described in Section 11 Part 1,J. 4:H-
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