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DELAWARE REGISTER OF REGULATIONS

The Delaware Register of Regulations is  an official State publication established by authority of 69 Del. 
Laws, c. 107 and is published on the first of each month throughout the year.

The Delaware Register will publish any regulations that are proposed to be adopted, amended or repealed 
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

• Governor’s Executive Orders
• Governor’s Appointments
• Agency Hearing and Meeting Notices
• Other documents considered to be in the public interest.

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by vo lume, issue, page nu mber and da te. An e xample 
would be:

12 DE Reg. 761-775 (12/01/08)

Refers to Volume 12, pages 761-775 of the Delaware Register issued on December 1, 2008.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Delaware Register of Regulations is $135.00. Single 
copies are available at a cost of $12.00 per issue, including postage. For more information contact the Division of 
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens an d othe r in terested p arties may  p articipate in the p rocess by wh ich administrative 
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability 
of regulations is determined.

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, 
it shall file notice and full  text of such p roposals, together wi th copies o f the existing regulation being adopted, 
amended or repealed, with the Registrar for publication in the  Register of Regulations pursuant to § 1134 of this 
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance, 
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to 
any oth er regulations th at ma y be imp acted or af fected by the proposal, and shall st ate the manner in wh ich 
persons may present their views; if in writing, of the place to which and the final date by which such views may be 
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such 
public he aring sha ll not be sched uled less than 20  days fo llowing publication of no tice o f the p roposal in  the 
Register of Regulations. If a public hearing will be held on the prop osal, notice of the time, date, place and a 
summary of the nature o f th e p roposal shall a lso be  pu blished in  at lea st 2  Dela ware newsp apers o f g eneral 
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for 
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held  open fo r a minimum of 3 0 days af ter the proposal is 
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed, 
of all writ ten m aterials, up on all th e te stimonial an d written e vidence an d information subm itted, toge ther with  
summaries o f the e vidence a nd information by subordinates, the agency sha ll de termine whether a r egulation 
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief 
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the 
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt, 
amend or  repeal a re gulation o r to  take no action  and the d ecision sh all be  supported by it s findings on  the 
evidence and in formation received; ( 4) T he exact t ext and citation of such re gulation ad opted, am ended or  
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which 
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days 
from the date the order adopting, amending or repealing a regulation has bee n published in it s final form in the 
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court 
for declaratory relief.

No action of an agency with respect to the making or consideration of a proposed adoption, amendment or 
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.
When any regulation is the subject of an enforcement action in the Court, the lawfulness of such regulation may be 
reviewed by the Court as a defense in the action.

Except as provided in th e pr eceding se ction, no j udicial r eview of a re gulation is av ailable un less a 
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the regulation was 
published in the Register of Regulations.

CLOSING DATES AND ISSUE DATES FOR THE DELAWARE REGISTER OF 
REGULATIONS

ISSUE DATE CLOSING DATE CLOSING TIME

July 1 June 15       4:30 p.m.
August 1 July 15       4:30 p.m.
September 1 August 17       4:30 p.m.
October 1 September 15       4:30 p.m.
November 1 October 15       4:30 p.m.

DIVISION OF RESEARCH STAFF

Deborah A. Porter, In terim Supervisor; Judi Abbo tt, Administrative S pecialist I;  Jeffrey W . Hag ue, 
Registrar of Regulations; Ruth Ann Melson, Legislative Librarian; Deborah J. Messina, Print Shop Supervisor; 
Kathleen Morris, Administrative Specialist I;  Debbie Puzzo, Research Ana lyst; Don Se llers, Printer; Robert 
Lupo, Printer; Georgia Roman, Unit Operations Support Specialist; Victoria Schultes, Administrative Specialist 
II; Rochelle Yerkes, Administrative Specialist II.
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The table printed below lists the regulations that have been proposed, adopted, amended or repealed in the 
preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that issue of 
the Register in  w hich the regulation w as p ublished. Proposed r egulations are designated w ith (Prop.); Final 
regulations are designated with (Final); Emergency regulations are designated with (Emer.); and regulations that 
have been repealed are designated with (Rep.).
DELAWARE HEALTH CARE COMMISSION
102 Delaware Health Information Network Regulations on Participation................. ..... 12 DE Reg.  540 (Prop.)

12 DE Reg.  979 (Final)

DELAWARE MANUFACTURED HOME RELOCATION AUTHORITY
201 Delaware Manufactured Home Relocation Trust Fund Regulations.................. ..... 12 DE Reg.    59 (Final)

DELAWARE RIVER BASIN COMMISSION
Water Code and Comprehensive Plan to Implement a Revised Water Audit Approach

to Identify and Control Water Loss..................................................................... ..... 12 DE Reg.  275 (Prop.)
Water Quality Regulations, Water Code and Comprehensive Plan to Classify the

Lower Delaware River as Special Protection Waters......................................... ..... 12 DE Reg.  310 (Final)

DELAWARE SOLID WASTE AUTHORITY
501 Regulations of the Delaware Solid Waste Authority........................................... ..... 12 DE Reg.  375 (Prop.)

12 DE Reg. 1192 (Final)

DELAWARE STATE FIRE PREVENTION COMMISSION
Delaware State Fire Prevention Regulations, Part IX, Fire Service Standards ........ ..... 12 DE Reg.      6 (Prop.)
Part VIII, Fire Department and Ambulance Company Administrative Standards

Chapter 1........................................................................................................... ..... 12 DE Reg.  278 (Prop.)
12 DE Reg.  926 (Final)

Part IX, Fire Service Standards, Chapter 4, Minimum Requirements of the
Establishment of Fire Companies and Sub Stations.......................................... ..... 12 DE Reg.  436 (Final)

DELAWARE VIOLENT CRIMES COMPENSATION BOARD
301 Violent Crimes Compensation Board Rules and Regulations............................ ..... 12 DE Reg.  546 (Prop.)

12 DE Reg. 1150(Prop.)
12 DE Reg. 1193 (Final)

DEPARTMENT OF AGRICULTURE
Division of Animal Health and Food Products Inspection

304 Exotic Animal Regulations........................................................................... ..... 12 DE Reg.  388 (Prop.)
12 DE Reg. 1017(Prop.)

Harness Racing Commission
501 Harness Racing Rules and Regulations, 6.0 Type of Races

 and 8.0 Veterinary Practices, Equine Health Medication............................ ..... 12 DE Reg.    95 (Prop.)
12 DE Reg.  324 (Final)
12 DE Reg.  666 (Final)

501 Harness Racing Rules and Regulations, Section 7.0 Rules of the Race;
Section 10.0 Due Process and Disciplinary Action...................................... ..... 12 DE Reg.   554(Prop.)

12 DE Reg. 1074 (Final)
12 DE Reg. 1256(Prop.)

501 Harness Racing Rules and Regulations, 9.0 Pari-Mutuel Wagering........... ..... 12 DE Reg.   864(Prop.)
12 DE Reg. 1305(Final)
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502 Delaware Standardbred Breeders’ Fund Regulations, Sections
4.0, 9.0 and 14.0......................................................................................... ......12 DE Reg. 1358(Prop.)

Thoroughbred Racing Commission
1001 Thoroughbred Racing, Section 8.0 Jockeys and Apprentice Jockeys

Section 19.0 Hearings, Reviews and Appeals...................................... ............12 DE Reg. 1403 (Final)
1001 Thoroughbred Racing Rules and Regulations, 11.0 Entries, etc........ ............12 DE Reg.   394(Prop.)

12 DE Reg.  667 (Final)
1001 Thoroughbred Racing Rules and Regulations, 13.0 Claiming Races....... ......12 DE Reg.  201 (Final)
1001 Thoroughbred Racing, Section 15.0 Medication; Testing Procedures..... ......12 DE Reg. 1360(Prop.)

DEPARTMENT OF EDUCATION
Office of the Secretary

103 Accountability for Schools, Districts and the State...................................... ......12 DE Reg.  202 (Final)
110 Teachers and Specialists Appraisal Process (Repeal) ............................... ......12 DE Reg.  204 (Rep.)
112 Addendum to Teachers and Specialists Appraisal Process (Repeal)......... ......12 DE Reg.  205 (Rep.)
115 School Level Administrator Appraisal Process (Repeal) ........................... ......12 DE Reg.  207 (Rep.)
220 Diversity...................................................................................................... ......12 DE Reg.  894 (Prop.)

12 DE Reg. 1203 (Final)
230 Promotion................................................................................................... ......12 DE Reg.  556 (Prop.)

12 DE Reg.  932 (Final)
240 Recruiting and Training of Professional Educators for Critical Curricular

Areas.......................................................................................................... ......12 DE Reg.  895 (Prop.)
12 DE Reg. 1205 (Final)

245 Michael C. Ferguson Achievement Awards Scholarship............................ ......12 DE Reg.  398 (Prop.)
12 DE Reg.  780 (Final)

255 Definitions of Public School, Private School and Nonpublic School........... ......12 DE Reg.  108 (Prop.)
12 DE Reg.  668 (Final)

258 Federal Programs General Complaint Procedures .................................... ......12 DE Reg.  208 (Final)
275 Charter Schools ......................................................................................... ......12 DE Reg.  211 (Final)
410 Satellite School Agreements....................................................................... ......12 DE Reg.    61 (Final)
502 Alignment of Local School District Curricula to the State Content Standards .12 DE Reg.  216 (Final)
505 High School Graduation Requirements and Diplomas............................... ......12 DE Reg.  401 (Prop.)

12 DE Reg.  557 (Prop.)
12 DE Reg.  934 (Final)

506 Policies for Dual Enrollment and Awarding Dual Credit.............................. ......12 DE Reg.  110 (Prop.)
12 DE Reg.  437 (Final)

525 Requirements for Career Technical Education Programs........................... ......12 DE Reg.  113 (Prop.)
12 DE Reg.  439 (Final)
12 DE Reg.  562 (Prop.)
12 DE Reg.  936 (Final)

540 Driver Education......................................................................................... ......12 DE Reg.  281 (Prop.)
12 DE Reg.  670 (Final)

603 Compliance with the Gun Free Schools Act............................................... ......12 DE Reg.     9 (Prop.)
12 DE Reg.  325 (Final)

605 Student Rights and Responsibilities .......................................................... ......12 DE Reg.  219 (Final)
608 Unsafe School Choice Option for Students in Persistently Dangerous

Schools and for Students who have been Victims of a Violent Felony ....... ......12 DE Reg.    62 (Final)
611 Consortium Discipline Alternative Programs for Treatment of Severe

Discipline Problems..................................................................................... ......12 DE Reg.  707 (Prop.)
12 DE Reg. 1075 (Final)

612 Possession, Use or Distribution of Drugs and Alcohol............................... ......12 DE Reg.  406 (Prop.)
12 DE Reg.  781 (Final)

615 School Attendance ..................................................................................... ......12 DE Reg.  221 (Final)
618 School Safety Audit.................................................................................... ......12 DE Reg.  711 (Prop.)
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12 DE Reg. 1080 (Final)
620 School Crisis Response Plans, Repeal of................................................... ..... 12 DE Reg.  712 (Prop.)

12 DE Reg. 1081 (Final)
621 District and School Emergency Preparedness Policy................................. ..... 12 DE Reg.  714 (Prop.)

12 DE Reg. 1082 (Final)
716 Maintenance of Local School District and Charter School Personnel Records 12 DE Reg.  116 (Prop.)

12 DE Reg.  443 (Final)
737 Tuition Billing for Special Schools and Programs........................................ ..... 12 DE Reg.  566 (Prop.)

12 DE Reg.  940 (Final)
745 Criminal Background Check for Public School Related Employment.......... ..... 12 DE Reg.    11 (Prop.)

12 DE Reg.  327 (Final)
746 Criminal Background Check for Student Teaching ..................................... ..... 12 DE Reg.    17 (Prop.)

12 DE Reg.  329 (Final)
12 DE Reg. 1025(Prop.)
12 DE Reg. 1306(Final)

881 Releasing Students to Persons Other Than Their Parent, Guardian or 
Relative Caregiver....................................................................................... ..... 12 DE Reg.  222 (Final)

901 Education of Homeless Children and Youth................................................ ..... 12 DE Reg.  119 (Prop.)
12 DE Reg.  444 (Final)

915 James H. Groves High School ................................................................... ..... 12 DE Reg.    63 (Final)
925 Children with Disabilities Subpart D............................................................ ..... 12 DE Reg.  569 (Prop.)

12 DE Reg. 1084 (Final)
1105 School Transportation................................................................................ ..... 12 DE Reg.  716 (Prop.)

12 DE Reg. 1086 (Final)
Professional Standards Board

1502 Professional Growth Salary Increments.................................................... ..... 12 DE Reg.  572 (Prop.)
12 DE Reg.  942 (Final)

1506 Emergency Certificate............................................................................... ..... 12 DE Reg. 1027(Prop.)
12 DE Reg. 1412 (Final)

1510 Issuance of Initial License......................................................................... ..... 12 DE Reg.  577 (Prop.)
12 DE Reg.  945 (Final)

1513 Denial of Licenses..................................................................................... ..... 12 DE Reg. 1031(Prop.)
12 DE Reg. 1307(Final)

1514 Revocation of Licenses and Certificates................................................... ..... 12 DE Reg. 1035(Prop.)
12 DE Reg. 1307(Final)

1531 Middle Level English Language Arts Teacher........................................... ..... 12 DE Reg.  332 (Final)
1532 Middle Level Mathematics Teacher........................................................... ..... 12 DE Reg.  333 (Final)
1533 Middle Level Science Teacher................................................................... ..... 12 DE Reg.  335 (Final)
1534 Middle Level Social Studies Teacher......................................................... ..... 12 DE Reg.  336 (Final)
1552 Career and Technical Specialist................................................................ ..... 12 DE Reg.  338 (Final)
1559 Trade and Industrial Education Teacher.................................................... ..... 12 DE Reg.  584 (Prop.)

12 DE Reg.  952 (Final)
1561 Bilingual Teacher....................................................................................... ..... 12 DE Reg.  339 (Final)
1562 English to Speakers of Other Languages (ESOL) Teacher....................... ..... 12 DE Reg.  341 (Final)
1572 Teacher of Students Who Are Gifted and Talented.................................... ..... 12 DE Reg.  409 (Prop.)

12 DE Reg.  785 (Final)
1580 School Library Media Specialist................................................................ ..... 12 DE Reg.  901 (Prop.)

12 DE Reg. 1206 (Final)
1597 Delaware Professional Teaching Standards.............................................. ..... 12 DE Reg.  904 (Prop.)

12 DE Reg.1208 (Final)

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Division of Developmental Disabilities Services

2100 Eligibility Criteria........................................................................................ ..... 12 DE Reg.  738 (Prop.)
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Division of Long Term Care Residents Protection
3201 Skilled and Intermediate Care Nursing Facilities...................................... ......12 DE Reg.  592 (Prop.)

12 DE Reg.  960 (Final)
Division of Medicaid and Medical Assistance

DSSM:  14710 Income...................................................................................... ......12 DE Reg. 1153(Prop.)
12 DE Reg. 1416 (Final)

14900 Enrollment in Managed Care..................................................... ......12 DE Reg.  446 (Final)
15120.2 Financial Eligibility.................................................................. ......12 DE Reg. 1044(Prop.)
15120.2 Financial Eligibility.................................................................. ......12 DE Reg. 1320(Final)
16230.1.2 Self-Employment Income..................................................... ......12 DE Reg. 1044(Prop.)

12 DE Reg. 1320(Final)
16500.1 Eligibility Requirements.......................................................... ......12 DE Reg. 1044(Prop.)

12 DE Reg. 1322(Final)
17800 Medical Assistance During Transition to Medicare Program..... ......12 DE Reg.  270 (Emer)

12 DE Reg.  284 (Prop.)
12 DE Reg.  788 (Final)

17900 Medicaid for Workers with Disabilities....................................... ......12 DE Reg.  446 (Final)
20320 Ownership of Real Property by Institutionalized Individuals...... ......12 DE Reg. 1324(Final)
20700.6 - 20700.6.7, Attendant Services Waiver, Repeal of................ ......12 DE Reg.  740 (Prop.)

12 DE Reg. 1088 (Final)
20800 Long Term Care - Acute Care Program (SSI)............................ ......12 DE Reg.  123 (Prop.)
20810 Treatment of Couples in Medical Institutions............................. ......12 DE Reg.  224 (Final)
Pharmaceutical Services Program - Tamper-Resistant Prescription Pads.12 DE Reg.    20 (Prop.)

12 DE Reg.  342 (Final)
1915(c) Home and Community-Based Services Waiver for the Elderly

and Disabled............................................................................................... ......12 DE Reg. 1362(Prop.)
Title XIX Medicaid State Plan

Attachment 2.2-A, Page 18......................................................................... ......12 DE Reg.  284 (Prop.)
12 DE Reg.  788 (Final)

Attachment 2.2-A, Page 23C....................................................................... ......12 DE Reg.  446 (Final)
Attachment 2.6-A, Pages 12c through 12o................................................. ......12 DE Reg.  446 (Final)
Attachment 2.6-A, Supplement 6................................................................ ......12 DE Reg.  284 (Prop.)

12 DE Reg.  788 (Final)
Attachment 2.6-A, Supplement 8A, Page 2................................................. ......12 DE Reg. 1153(Prop.)

12 DE Reg. 1416 (Final)
Attachment 2.6-A, Supplement 12, Page 2a 12 DE Reg. 1153(Prop.)

12 DE Reg. 1416 (Final)
Delaware Healthy Children Program (DHCP)............................................. ......12 DE Reg. 1153(Prop.)

12 DE Reg. 1416 (Final)
Medicaid Integrity Program, Page 79y (4.43).............................................. ......12 DE Reg.  226 (Final)
School-Based Health Services, Attachment 3.1-A...................................... ......12 DE Reg.  228 (Final)
Third Party Data Exchange......................................................................... ......12 DE Reg.    65 (Final)

Division of Public Health
4202 Control of Communicable and Other Disease Conditions, Section 7.6,

Hospital Acquired Infections........................................................................ ......12 DE Reg.  913 (Prop.)
12 DE Reg. 1418 (Final)

4403 Free Standing Birthing Centers................................................................. ......12 DE Reg.  235 (Final)
4406 Home Health Agencies, Aide Only (Licensure)........................................ ......12 DE Reg.  412 (Prop.)

12 DE Reg. 1209(Final)
4410 Skilled Home Health Agencies Licensure................................................. ......12 DE Reg.  412 (Prop.)

12 DE Reg. 1217(Final)
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Division of Social Services
DSSM 1000 Responsibility for the Administration of Delaware’s Assistance 

Programs 12 DE Reg.  126 (Prop.)
12 DE Reg.  453 (Final)

1003 Confidentiality............................................................................... ..... 12 DE Reg.  126 (Prop.)
12 DE Reg.  453 (Final)

1003.4 Court Appointed Special Advocate............................................ ..... 12 DE Reg.  743 (Prop.)
12 DE Reg. 1095 (Final)

3006 TANF Employment and Training Program.................................... ..... 12 DE Reg.  288 (Prop.)
12 DE Reg.  793 (Final)

5304.2 Nursing Facility Discharge Notice Hearings.............................. ..... 12 DE Reg.  242 (Final)
5304.5 Jurisdiction for Hearings over Medicaid Program Services....... ..... 12 DE Reg.  242 (Final)
9007.1 Citizenship and Alien Status ..................................................... ..... 12 DE Reg.  128 (Prop.)

12 DE Reg.  455 (Final)
9008 Residency..................................................................................... ..... 12 DE Reg. 1048(Prop.)

12 DE Reg. 1326(Final)
9029 Household Cooperation................................................................ ..... 12 DE Reg.  918 (Prop.)
9029 Household Cooperation................................................................ ..... 12 DE Reg. 1225 (Final)
9044.1 Newly-Certified Households...................................................... ..... 12 DE Reg.    22 (Prop.)

12 DE Reg.  344 (Final)
9046 Definition of Resources................................................................ ..... 12 DE Reg.  744 (Prop.)

12 DE Reg. 1090 (Final)
9049 Resources Excluded for Food Stamp Purposes........................... ..... 12 DE Reg.  744 (Prop.)

12 DE Reg. 1090 (Final)
9060 Income Deductions....................................................................... ..... 12 DE Reg.  135 (Prop.)

12 DE Reg.  462 (Final)
9064.4 Anticipating Expenses............................................................... ..... 12 DE Reg. 1051(Prop.)

12 DE Reg. 1329(Final)
9065 Calculating Net Income and Benefit Levels.................................. ..... 12 DE Reg. 1051(Prop.)

12 DE Reg. 1329(Final)
9068.1 Certification Period Length........................................................ ..... 12 DE Reg.  135 (Prop.)

12 DE Reg.  462 (Final)
9085 Reporting Changes....................................................................... ..... 12 DE Reg.  135 (Prop.)

12 DE Reg.  462 (Final)
9086 Mass Changes.............................................................................. ..... 12 DE Reg. 1051(Prop.)

12 DE Reg. 1329(Final)
9093 Electronic Benefit Transfer (EBT)................................................. ..... 12 DE Reg.  751 (Prop.)

12 DE Reg. 1092 (Final)
11003.7.8 Special Needs Children........................................................ ..... 12 DE Reg. 1363(Prop.)
11006.4.1 Absent Day Policy................................................................ ..... 12 DE Reg. 1366(Prop.)

Division of Substance Abuse and Mental Health
6001 Substance Abuse Facility Licensing Standards................................. ............ 12 DE Reg.  464 (Final)

DEPARTMENT OF INSURANCE
301 Audited Financial Reports [Formerly Regulation 50]......................................... ..... 12 DE Reg.  140 (Prop.)

12 DE Reg.  480 (Final)
305 Actuarial Opinion and Memorandum Regulation............................................... ..... 12 DE Reg. 1367(Prop.)
606 Proof of Automobile Insurance........................................................................... ..... 12 DE Reg.    23 (Prop.)

12 DE Reg.  346 (Final)
803 Workers’ Compensation Data Collection........................................................... ..... 12 DE Reg.  610 (Prop.)

12 DE Reg.  973 (Final)
804 Workers’ Compensation Provision of Services Contracts.................................. ..... 12 DE Reg.  920 (Prop.)
1212 Valuation of Life Insurance Policies................................................................. ..... 12 DE Reg.1135(Emer.)

12 DE Reg. 1157(Prop.)
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1215 Recognition of Preferred Mortality Tables for use in Determining Minimum Reserve 
Liabilities ........................................................................................................... ......12 DE Reg.1146(Emer.)

12 DE Reg.1167 (Prop.)
1301 Internal Review, Arbitration and Independent Utilization Review of Health

Insurance Claims............................................................................................... ......12 DE Reg.  611 (Prop.)
12 DE Reg.  974 (Final)

DEPARTMENT OF LABOR
Division of Industrial Affairs

1311 Office of Anti-Discrimination Rules and Regulations................................. ......12 DE Reg.  158 (Prop.)
12 DE Reg.  797 (Final)

1341 Workers’ Compensation Regulations....................................................... ......12 DE Reg.    67 (Final)
12 DE Reg.1266 (Prop.)

1342 Health Care Practice Guidelines............................................................... ......12 DE Reg.1266 (Prop.)

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL
Division of Air and Waste Management

1101 Definitions and Administrative Principles, Section 2.0 Definitions............ ......12 DE Reg. 1392(Prop.)
1138 Emission Standards for Hazardous Air Pollutants for Source Categories,

Section 9.0.................................................................................................. ......12 DE Reg.  620 (Prop.)
1138 Emission Standards for Hazardous Air Pollutants for Source Categories,

Section 9.0.................................................................................................. ......12 DE Reg. 1097 (Final)
Section 11.0................................................................................................. ......12 DE Reg.    38 (Prop.)

12 DE Reg.  481 (Final)
1141 Limiting Emissions of Volatile Organic Compounds from Consurmer and

Commercial Products, Sections 2.0 and 4.0............................................... ......12 DE Reg.  921 (Prop.)
12 DE Reg. 1333(Final)

1146 Electric Generating Unit (EGU) Multi-Pollutant Regulation, Table 5-1..... ......12 DE Reg. 1395(Prop.)
1147 CO2 Budget Trading Program................................................................... ......12 DE Reg.  290 (Prop.)

12 DE Reg.  674 (Prop.)
1302 Regulations Governing Hazardous Waste................................................ ......12 DE Reg.  413 (Prop.)

12 DE Reg.  808 (Final)
1302 Regulations Governing Hazardous Waste,

Part 261 - Identification and Listing of Hazardous Waste, Sections 261.4
and 261.39............................................................................................ ......12 DE Reg. 1170(Prop.)

12 DE Reg. 1428 (Final)
Part 262 - Standards Applicable to Generators of  Hazardous Waste,

Section 262.21, Appendix and Manifest 8700-22................................. ......12 DE Reg.1170 (Prop.)
12 DE Reg. 1428 (Final)

Part 264 - Standards for Owners and Operators of  Hazardous Waste
Treatment Storage and Disposal Facilities, Section 264.151............... ......12 DE Reg.1170 (Prop.)

12 DE Reg. 1428 (Final)
1351 Delaware Regulations Governing Underground Storage Tank Systems,

Parts A through H........................................................................................ ......12 DE Reg.1267 (Prop.)
Administrative and Non-Substantive Changes in Regulations Governing the 

Control of Air Pollution (State Implementation Plans)................................. ......12 DE Reg.    29 (Prop.)
12 DE Reg.  347 (Final)

Division of Fish and Wildlife
3203 Seasons and Area Closed to Taking Horseshoe Crabs............................ ......12 DE Reg.  423 (Prop.)

12 DE Reg.  975 (Final)
3214 Horseshoe Crab Annual Harvest Limit..................................................... ......12 DE Reg.  423 (Prop.)

12 DE Reg.  975 (Final)
3311 Freshwater Fisherman Registry................................................................ ......12 DE Reg.  167 (Prop.)

12 DE Reg.  493 (Final)
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3504 Striped Bass Possession Size Limit; Exceptions....................................... ..... 12 DE Reg.  922 (Prop.)
12 DE Reg. 1228 (Final)

3507 Black Sea Bass Size Limits; Trip Limits; Seasons; Quotas....................... ..... 12 DE Reg. 1174(Prop.)
12 DE Reg. 1430 (Final)

3511 Summer Flounder Size Limits; Possession Limits; Seasons..................... ..... 12 DE Reg. 1174(Prop.)
12 DE Reg. 1430 (Final)

3541 Atlantic Sharks.......................................................................................... ..... 12 DE Reg. 1283(Prop.)
3581 Spiny Dogfish, Closure of Fishery............................................................. ..... 12 DE Reg. 1283(Prop.)
3567 Tidal Water Fisherman Registry................................................................ ..... 12 DE Reg.  167 (Prop.)

12 DE Reg.  493 (Final)
3901 Wildlife, Sections 3.0, 5.0, 7.0, 8.0, 20.0 and 21.0 ................................... ..... 12 DE Reg.  169 (Prop.)

12 DE Reg.  496 (Final)
3901 Wildlife, Section 19.0 Bald Eagle Protection (Withdrawn)......................... ..... 12 DE Reg.    69 (Final)

Division of Soil and Water Conservation
5103 Delaware Dam Safety Regulations........................................................... ..... 12 DE Reg.1288 (Prop.)

Division of Water Resources
7403 Regulations Governing the Pollution Control Strategy for the Indian River,

Indian River Bay, Rehoboth Bay and Little Assawoman Bay Watersheds... ..... 12 DE Reg.  677 (Final)
7404 Total Maximum Daily Load (TMDL) for Zinc in the Red Clay Creek, DE... ..... 12 DE Reg.  425 (Prop.)

12 DE Reg. 1230(Final)

DEPARTMENT OF SAFETY AND HOMELAND SECURITY
Division of State Police

3400 Board of Examiners of Constables, Sections 3.0 and 4.0......................... ..... 12 DE Reg.  629 (Prop.)
12 DE Reg.  977 (Final)

3400 Board of Examiners of Constables, Section 4.0 Employment................... ..... 12 DE Reg.  427 (Prop.)
3400 Board of Examiners of Constables, Section 4.0 Employment................... ..... 12 DE Reg.  977 (Final)

DEPARTMENT OF SERVICES FOR CHILDREN, YOUTH AND THEIR FAMILIES
Division of Family Services, Office of Child Care Licensing

103 Family Child Care Homes.... ................................................................... ..... 12 DE Reg. 810 (Final)
104 Large Family Child Care Homes................................................................. ..... 12 DE Reg. 810 (Final)

DEPARTMENT OF STATE
Division of Professional Regulation

300 Board of Architects...................................................................................... ..... 12 DE Reg.    70 (Final)
400 Gaming Control Board, Regulations 401, 402, 403 and 404....................... ..... 12 DE Reg.  357 (Final)
500 Board of Podiatry, Licenses (In-Training, Lapse/Renewal, Inactive)........... ..... 12 DE Reg.  817 (Final)
1400 Board of Electrical Examiners, Sections 1.0 through 3.0, 5.0 through 7.0, 

and 15.0....................................................................................................... ..... 12 DE Reg.    73 (Final)
1700 Board of Medical Practice, Section 30.0 Patient Records; Fee Schedule

for Copies..................................................................................................... ..... 12 DE Reg. 1053(Prop.)
2000 Board of Occupational Therapy Practice................................................... ..... 12 DE Reg.  631 (Prop.)

12 DE Reg. 1232(Final)
2500 Board of Pharmacy, Sections 11 and 18................................................... ..... 12 DE Reg.    48 (Prop.)
2600 Examining Board of Physical Therapists and Athletic Trainers................. ..... 12 DE Reg.    53 (Prop.)

12 DE Reg.  503 (Final)
2925 Real Estate Commission, Section 6.0, Program Criteria and Section 8.0,

Provider Responsibilities.............................................................................. ..... 12 DE Reg.    74 (Final)
2930 Council on Real Estate Appraisers, Sections 2.0, 4.0 and 11.0................ ..... 12 DE Reg.  753 (Prop.)
3100 Board of Funeral Services......................................................................... ..... 12 DE Reg.  633 (Prop.)

12 DE Reg. 1335(Final)
3300 Board of Veterinary Medicine.................................................................... ..... 12 DE Reg.  761 (Prop.)

12 DE Reg. 1233(Final)
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3500 Board of Examiners of Psychologists, Section 7.0 Supervised Experience ...12 DE Reg.  636 (Prop.)
12 DE Reg. 1108 (Final)

3500 Board of Examiners of Psychologists, Section 10.0 Continuing Education,
and Section 13.0 License Renewal....................................................... ............12 DE Reg. 1397(Prop.)

3700 Board of Speech/Language Pathologists, Audiologists and Hearing Aid
Dispensers.................................................................................................. ......12 DE Reg. 1289(Prop.)

3800 Committee on Dietetics/Nutrition.............................................................. ......12 DE Reg.1179 (Prop.)
3900 Board of Clinical Social Work Examiners, Section 4.0 Professional

Supervision................................................................................................. ......12 DE Reg.  775 (Prop.)
12 DE Reg. 1435 (Final)

5300 Board of Massage and Bodywork, Sections 1.0, 2.0 and 7.0................... ......12 DE Reg.    75 (Final)
8800 Boxing and Combative Sports Entertainment........................................... ......12 DE Reg.  637 (Prop.)

12 DE Reg. 1054(Prop.)
12 DE Reg. 1437 (Final)

Uniform Controlled Substance Act Regulations................................................. ......12 DE Reg.   301(Prop.)
Human Relations Commission

1501 Equal Accommodations Regulations........................................................ ......12 DE Reg.  179 (Prop.)
(Renumbered to 601) 12 DE Reg.  505 (Final)

1502 Fair Housing Regulations......................................................................... ......12 DE Reg.  179 (Prop.)
12 DE Reg.  814 (Final)

Office of the State Bank Commissioner
2401 Mortgage Loan Originator Licensing......................................................... ......12 DE Reg.  430 (Prop.)

12 DE Reg.  818 (Final)
Public Service Commission

3008 Rules and Procedures to Implement the Renewable Energy Portfolio
Standards Act (Opened August 23, 2005)............................................ ............12 DE Reg.  291 (Prop.)

12 DE Reg. 1110 (Final)
Docket No. 49: The Creation of a Competitive Market for Real Electric Supply

Service ....................................................................................................... ......12 DE Reg.  518 (Final)

Docket No. 60: Integrated Resource Planning for the Provision of Standard Offer
Service by Delmarva Power & Light Company........................................... ......12 DE Reg. 1293(Prop.)

Docket No. 61: Adoption of Rules to Establish an Intrastate Gas Pipeline Safety
Compliance Program.................................................................................. ......12 DE Reg.  655 (Prop.)

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

2101 Freedom of Information Act (FOIA).......................................................... ......12 DE Reg.  245 (Final)
Division of Motor Vehicles

2213 Emergency Vehicle Operators, Age of EVO Permit Holders.................... ......12 DE Reg.  777 (Prop.)
12 DE Reg. 1114 (Final)

2221 Use of Translators.................................................................................... ......12 DE Reg.    77 (Final)
2222 School Bus Driver Qualifications and Endorsements............................... ......12 DE Reg.  196 (Prop.)

12 DE Reg.  519 (Final)
Division of Transportation Solutions

2402 Manual on Uniform Traffic Control Devices, 
Parts 1, 7, 8, and 9 ..................................................................................... ......12 DE Reg.    79 (Final)

2402 Manual on Uniform Traffic Control Devices, 
Parts 2, 3 and 6........................................................................................... ......12 DE Reg.    56 (Prop.)

12 DE Reg.  358 (Final)
2402 Manual on Uniform Traffic Control Devices, 

Parts 2, 6 and 9 12 DE Reg. 1401(Prop.)
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EXECUTIVE DEPARTMENT
Delaware Economic Development Office

454 Procedures Governing Delaware Tourism Grant Program.......................... ..... 12 DE Reg.  661 (Prop.)
12 DE Reg.  978 (Final)

STATE BOARD OF PENSION TRUSTEES
The Delaware Public Employees’ Retirement System

State Employees’ Pension Plan, State Police Pension Plan, State Judiciary
Pension Plan, County Municipal Employees’ Pension Plan, and County and
Municipal Police/Firefighter Pension Plan ............................................ ............ 12 DE Reg.  359 (Final)

STATE EMPLOYEES BENEFIT COMMITTEE
2001 Group Health Care Insurance Eligibility and Coverage Rules 12 DE Reg.  986 (Final)
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated.  Underlined text  indicates new 
text.  Language which is stricken through indicates text being deleted.

Proposed Regulations

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it 
shall file n otice an d fu ll text of such p roposals, tog ether with cop ies of the  exis ting regulation b eing a dopted, 
amended or repealed, with the Registrar for publication in the  Register of Regulations pursuant to § 1134 of this 
title.  The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance, 
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to 
any oth er regulations th at ma y be impacted or  affected by the proposal, and shall st ate the manner in wh ich 
persons may present their views;  if in writing, of the place to which and the final date by which such views may be 
submitted; or if at a public hearing, the date, time and place of the hearing.  If a public hearing is to be held, such 
public he aring sha ll not be sched uled less than 20  days fo llowing publication of no tice o f the p roposal in  the 
Register of Regulations.  If a public  hearing will be held on the proposal, notice of the ti me, date, plac e and a 
summary of the n ature o f the p roposal shall a lso be  published in  at lea st 2  Delawa re newspapers o f g eneral 
circulation.   The notice shall also be mailed to all persons who have made timely written requests of the agency for 
advance notice of its regulation-making proceedings.
DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY

Statutory Authority: 14 Delaware Code, Sections 122(b) and 14 Delaware Code, Chapter 16
(14 Del.C. §122(b) & 14 Del. C. Ch. 16))

14 DE Admin. Code 103

Education Impact Analysis Pursuant to 14 Del.C. Section 122(d)

103 Accountability for Schools, Districts and the State

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject matter of the Regulation
The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code 

103 Accountability for Schools, Districts to make corrections and updates to align with the State Accountability Plan 
provided to the U.S. Department of Education for NCLB and to align with current changes to the DSTP. Additional, 
there were some technical clarification amendments.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or 
before July 3, 2009 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education, at 
401 Federal Street, Suite 2, Dover, Delaware 19901.  A copy of this regulation is available from the above address 
or may be viewed at the Department of Education business office.

C. Impact Criteria
1. Will the amended regulation help improve student achievem ent as meas ured against state achievement 

standards? The amended regulation will help improv e student ac hievement as  measured against state 
achievement standards.
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2. Will the amended regulation help ensure that all s tudents receive an equitable education? The amended 
regulation will help ensure that all students receive an equitable opportunity to perform well on the DSTP.

3. Will the amended regulation help to ensure that all students’ health and safety  are adequately protected? 
The amended regulation addresses accountability not health and safety issues.

4. Will the amended regulation help to  ensure that all stude nts’ legal rights are respected? The amended 
regulation addresses accountability not students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local 
board and school level? The amended regulation will pr eserve the necessary  authority and flexibility of dec ision 
making at the local board and school level.

6. Will the amended regulation  place unnecessary reporting or admi nistrative requirem ents or mandates 
upon decision makers at the local board and sc hool levels? The amended regulation will not plac e unnecessary 
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will the decision making authority  and accountability for addressing the subject to be regulated be placed 
in the same entity? The decision making authority and accountability for addressing the subject to be regulated will 
remain in the same entity.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state 
educational po licies, in p articular to state educational p olicies a ddressing a chievement in  the  cor e academic 
subjects of mathematics, sc ience, language arts and social studies? The amended regu lation will be consistent 
with an d no t a n imp ediment to th e imp lementation of ot her st ate e ducational po licies, in  p articular to  st ate 
educational policies addressing achievement in the  core academic subjects of m athematics, science, language 
arts and social studies.

9. Is there a less burdensome method fo r ad dressing the  purpose of the  reg ulation? Th ere is no less 
burdensome method for addressing the purpose of the regulation.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There is no 
additional cost to the State and to the local school boards for compliance with the regulation.

103 Accountability for Schools, Districts and the State

1.0 Accountability
1.1 Accountability: All public schools, including charter schools, reorganized and c areer technical school 

districts and the st ate shall be subject to the calculation and reporting of Adequate Yearly Progress 
(AYP) as prescribed by the feder al Elementary and Se condary Education Act (ESEA), 20 U.S. C.A. 
§6301 et seq. Additionally, public schools, including charter schools, reorganized and career technical 
school districts shall be subject to the applicable rewards, sanctions and other accountability activities 
as prescribed in this regulation.

7 DE Reg. 57 (07/01/03)
10 DE Reg. 89 (07/01/06)

2.0 Adequate Yearly Progress (AYP)
2.1 Adequate Yearly Progress shall be determined by the Department of Education for all public schools, 

including charter schools, reorganized and career technical school districts and the State on an annual 
basis. In order for a public school, including a c harter school, reorganized or career technical school 
district or the State to meet AYP, the aggregate student population and each subgroup of students as 
identified in ESEA, must meet or exceed the target for percent proficient using a confidence interval to 
be determined by the Department of Education in the state assessments of reading/language arts and 
mathematics; 95% of the students as an aggregate and within each subgroup must participate in the 
state assessments of reading/language arts and mathematics, and the respective entity must meet the 
requirements of the Other Academic Indicator(s) as defined in 2.6. In calculating the percent proficient 
each year, the state will average the most recent two years of percent proficient (including the current 
year’s percent proficient) and compare the results to the current year percent proficient. The highest 
percent proficient score will be used to determine the school, district or State AYP status.
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2.1.1 Adequate yea rly pr ogress sha ll includ e thr ee levels: Above Target, Me ets T arget a nd Be low 
Target.

2.1.1.1 Above Target sh all me an th at the school, distr ict or  State in the ag gregate student 
population and for each subgroup exceeds the annual target in English language arts and 
mathematics for  pe rcent pr oficient a s defined in  2.3  an d fur ther me ets the criteria for  
participation as defined in 2.4 and Other Academic Indicator(s) as defined in 2.6.

2.1.1.2 Meets T arget sh all m ean t hat t he sch ool, d istrict or  S tate in  the  aggregate stude nt 
population and for each sub group meets the a nnual target in English language arts and 
mathematics with or without the application of a confidence interval for percent proficient 
as defined in 2.3 or meets the criteria of Safe Harbor defined in 2.5, and further meets the 
criteria for participation as de fined in 2.4 and Other Academic Indicator(s) as de fined in 
2.6.

2.1.1.3 Below T arget sh all m ean th at th e sc hool, d istrict or  S tate in  th e a ggregate stude nt 
population and for each subgroup did not meet the annual target in English language arts 
and mathematics through the application of a confidence interval for percent proficient as 
defined in 2.3 or does not meet the criteria of Safe Harbor defined in 2.5, or does not meet 
the criteria for p articipation as defined in 2.4 or doe s no t mee t th e criteria of Other 
Academic Indicator(s) as defined in 2.6.

2.2 Full academic year for accountability:
2.2.1 For school accountability students enrolled continuously in the school from September 30 through 

May 31 o f a  school year inc luding those students identified in  3.1 an d 3.2, shall be considered 
enrolled for a full academic year.

2.2.2 For distric t ac countability students enrolled co ntinuously in the district (but not necessarily  the 
same sc hool), fr om Se ptember 30  th rough Ma y 31 of a school yea r, including those students 
identified in 3.1 and 3.2, shall be considered enrolled for a full academic year.

2.2.3 For state accountability students enrolled continuously  in the state (but not necessarily the same 
school or  district) from September 30  thr ough May 31  of a  sch ool year shall be considered 
enrolled for a full academic year.

2.3 Proficient: For accountability purposes students w ho s core at Performance Level 3 (Meet s the 
Standard) or above and who have met the requirements of a Full Academic Year as defined in 2.2 shall 
be de emed pr oficient. S tudents who sco re at Pe rformance Le vel 2 or  Le vel 1 who h ave me t the  
requirements of a Full Academic Year as defined in 2.2 shall not meet the definition of proficient.

2.4 Participation Rate: For accoun tability purposes in school year s 2002-2003 throug h 2004-2005, the 
participation ra te fo r ea ch su bgroup, a ll public sc hools, in cluding ch arter sc hools, dis tricts, a nd th e 
State, shall be the number of students who participate in the DSTP in grades 3,5, 8 and 10 divided by 
the number of students enrolled in these tested grades during the testing period. Beginning with the  
2005-2006 school year the participation rate shall include the number of students who p articipate in 
the DSTP in grades 3 through 8 inclusive and grade 10 divided by the number of students enrolled in 
these tested grades during the testing period. Students exempted by 14 DE Admin. Code 101.9.0
shall be included in the participation rate calculation unless their medical condition prevents them from 
being in school during the testing period.

2.5 Safe Harbor: For accountability purposes if a school, district or the State fails to meet the t arget for 
percent proficient for a given subgroup or for the entity in aggregate, Safe Harbor provisions shall be 
examined for that group. When the percentage of students in a subgroup not meeting the definition of 
proficient decreases by at least 10% when compared to the previous year’s data, the participation rate 
for the population is a t least 95%, and the subgroup meets the requirements of the Other Academic 
Indicator(s) as defined in 2.6. the subgroup will have met AYP.

2.6 Other Academic Indicator(s):
2.6.1 High School: For AYP purposes, the Other Academic In dicator(s) shall be graduation rate as 

defined as the number of students in one cohort who started in the school, the district or the state 
in 9 th gr ade an d g raduated fou r yea rs late r or  in the time fr ame sp ecified in the In dividual 
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Education Program ( IEP), excluding students who earn a GED ce rtificate, divided by the same 
number plus those that have dropped out during the same four year period.

2.6.1.1 The statewide target for the hig h school Other Academic Indicator shall be a gr aduation 
rate of 90 % by th e school year 2013-2014. The statewide target for 2003-2004 shall be 
75% and shall increase by 1.5% each year until 90% is reached in 2013-2014.  Beginning 
with the school year 2002-2003, if the graduation rate is used for Safe Har bor purposes, 
the high sc hool shall maintain it s g raduation r ate or s how p ositive progress wh en 
compared to the previous year or meet or exceed the statewide target for that school year.

2.6.1.2 A school t hat does n ot m aintain it s graduation r ate o r sh ow po sitive pr ogress fr om the 
previous year or  meet or exce ed the st atewide t arget for that school year sha ll b e 
considered as not meeting AYP for that year.

2.6.2 Elementary and Middle School:  For AYP purposes, the Other Academic Indicator for elementary 
and midd le sch ools sh all be de termined by im provement of the scores of the low achievin g 
students, defined as students performing below Performance Level 3, in reading and mathematics 
combined or a decrease in the percent of students scoring at Performance Level 1 in reading and 
mathematics. The average scale score for the students who perform at Performance Level 1 and 2 
in reading and mathematics combined shall be determined for the current and previous years. The 
scores from the current year will be compared to the previous year to determine if the school has 
shown pr ogress. A con fidence inter val d etermined b y the De partment o f Educa tion sha ll b e 
applied to th e ave rage scale  scores when making this determination. Students included in this 
calculation shall have been in the school for a full academic year.

2.6.2.1 The statewide target for the elementary and middle school Other Academic Indicator shall 
be 0% o f students scoring a t Per formance Level 1  in  r eading and mathematics by the 
school year 2013-2014. Beginning with the school year 2003-2004, when compared to the 
previous year, the school or subgroup, if used for Safe Harbor purposes, shall maintain or 
show improvement of the  sco res of the low achi eving students in  r eading an d 
mathematics combined or show th at the percent of students a t Performance Level 1 in 
reading and mathematics has decreased from the previous year.

2.6.2.2 An elementary or middle school that does not maintain or show improvement of the scores 
of the  low a chieving stud ents in  r eading and math ematics comb ined or  show tha t th e 
percent of students at Performance Level 1 in reading and mathematics has decreased 
from the previous year shall be considered as not meeting AYP for that year.

2.6.3 For state and district  accountability purposes, the state or a district shall be expected to meet the 
requirements in 2.6.1.2 and 2.6.2.2.

2.7 Annual Ob jective: The an nual ob jectives for reading/language ar ts and ma thematics sha ll b e 
determined by the Department of Education and published annually. The annual objectives shall be 
the same for all schools, districts and subgroups of students.

2.8 Intermediate T arget: The re shall be se ven inter mediate t argets wit h the firs t intermediate t arget 
occurring in the 2004-2005 school year. The second intermediate target shall occur in 2006-2007; the 
third in  2008-2009; the fourth in 20 09-2010; the  fif th in 2 010-2011, the sixth  in 2 011-2012 and the 
seventh in 2012-2013. By the end of the school year 2013-2014, all students in all subgroups shall be 
proficient in r eading/language ar ts an d ma thematics. T he in termediate targets sha ll be  calculate d 
using the procedures as prescribed by the federal Elementary and Secondary Education Act (ESEA), 
20 U.S.C.A. §6301 et seq.

2.9 Starting Po int: A sing le statewide starting poin t shall be  ca lculated fo r reading/language ar ts and a 
single statewide starting point shall be calculated for mathematics using the procedures as prescribed 
by the federal Elementary and Secondary Education Act (ESEA), 20 U.S.C.A. §6301 et seq.

2.10 Subgroup categ ories:  Fo r AYP pu rposes, subg roup categories shall be de lineated as follows: 1) 
Children with D isabilities (as per IDEA); 2) Ec onomically Disadvantaged Students, as determined by 
eligibility for free and r educed lunch program; 3)  S tudents with Limited En glish Profic iency, as 
determined by the language proficiency assessment; and 4) Race and ethnicity, to be further divided 
into African  Amer ican and Black, American Indian and A laska Native, As ian and Pacific I slander, 
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Hispanic, an d White . Such sub group categ ories shal l includ e a ll stude nts e ligible for  the  A YP 
calculation as further defined throughout this Chapter. The “All” categories shall include all students in 
the entity for which AYP is calculated and who meet all other eligibility criteria for the AYP calculation. 

2.11 AYP Determinations
2.11.1 For ea ch public sch ool, includ ing char ter schools, re organized an d ca reer techn ical school 

districts, and the State, AYP shall be calculated annually.
2.11.2 School AYP: In or der to me et AYP, the scho ol shall be classified according to  2.1.1 as Abo ve 

Target or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the 
percent proficient, participation rate and Other Academic Indicator shall be reported.  If ther e are 
40 or more students in the aggregate or in any subgroup the percent proficient, participation rate 
and Other Academic In dicator shall be reported and us ed to determin e AYP status and 
accountability ratings.

2.11.3 District AYP: In order to meet AYP, the district shall be cla ssified according to  2.1.1 as Above 
Target or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the 
percent proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are 
40 or more students in the aggregate or in any subgroup the percent proficient, participation rate 
and Other Academic In dicator shall be reported and us ed to determin e AYP status and 
accountability ratings. 

2.11.4 State AYP: In order to meet AYP, the state shall be classified according to 2.1.1 as Above Target 
or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the percent 
proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are 40 or 
more students in the aggregate or in any subgroup the percent proficient, participation rate and 
Other Academic Indicator shall be reported and used to determine AYP status and accountability 
ratings.

2.11.5 Under Improvement: A school or district shall be deemed Under Improvement if AYP is not met 
two consecutive yea rs in the sam e conten t area of re ading/language ar ts or  mathe matics for  
percent proficient or for participation rate, or if a school or district in t he aggregate does not meet 
the requirements of the Other Academic Indicator(s) as defined in 2.6.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

3.0 Accountability School and Accountability District
3.1 For A YP pu rposes, the  scho ol or  distr ict to wh ich a  student's per formance is assign ed for  a fu ll 

academic year shall be the Accountability School or Accountability District. No student shall have his/
her performance assigned to more than one Accountability School or Accountability District in a given 
school year.

3.1.1 For a stude nt enrolled in a n intradistrict in tensive learning cen ter intradistrict special school, or  
intradistrict spec ial sc hool program  operating within one or more ex isting sc hool facilities,  the 
district has the  option  of tr acking the assessment scores of  the students back to the schoo l of 
residence or to the school or program that is providing the instruction. The school or program shall 
be the Accountability School. The di strict shall communicate  its decision regarding this option to 
the State Department of Education by May 15, 2006 May 15, 2010 and biannually thereafter. The 
option that the dis trict decides for accountability purposes for one year must remain the same for 
the second year. Further provided, the State Department of Education will monitor the assignment 
of students to e nsure students are appropriately assigned. For a stude nt enrolled in in terdistrict 
special scho ols or  pro grams that ha ve an a greement to serve  students fr om m ultiple schoo l 
districts, the spe cial schoo l tha t provides th e instructional program shall be conside red the  
Accountability School for that student. For district accountability purposes, the district of residence 
shall be the district to which these special school students are included for accountability.

3.1.2 For a stud ent enrolled in an al ternative program pu rsuant to 14  De l.C. Ch.16 or the Delaware 
Adolescent Pro gram program servin g pr egnant stude nts p ursuant to 14 Del.C. § 203, the 
Accountability School or D istrict shall be the school/dis trict that  assigned such student to the 
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program o r the scho ol o r district of r esidence. Th e time  the students were en rolled in th e 
alternative or transitional program shall be credited to the Accountability School or District.

3.1.3 For a s tudent who partic ipates in a choice program the Accountability School or District shall be 
the school or district to which the student has choiced.

3.1.4 For accountability purposes, a school shall be considered a new school if: less than sixty percent 
of the students would have been enrolled in the same school together without the creation of the 
new school; or it is the first year of operation of a charter school; or two or more grade levels have 
been added to the school or to a charter school’s charter.

3.1.5 If a school is determined not to be a new sc hool, the school shall receive the accountability rating 
and related consequences of the school in which the majority of students would attend in that year.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

4.0 Assessment Criteria
4.1 For a student who takes a portion of the assessment more than once during the school year, the first 

score sha ll be  included in the  AYP calcula tion; however, provided a stud ent takes a portion o f the 
assessment because of state mandated summer school attendance in grades 3, 5, or 8 in reading, or 
grade 8  in m athematics, the h ighest o f th e stude nt’s scor es sha ll be used to re calculate the  AYP 
determination.

4.21 A stud ent who test s with  non ag gregable conditions as d efined in th e Department o f Education's 
Guidelines for the Inclusion of Students with Disabilities and Students with Limited English Proficiency 
shall have his/her earned performance level included in the calculation of AYP.

4.32 For accountability purposes a student who tests but does not meet attemptedness rules as defined in 
the Department of  Education's scoring specifications or  otherwise receives an invalid score shall be 
deemed as not meeting proficiency.

4.43 A student participating in alternate assessments shall have her/his earned performance level included 
in the AYP calcu lation consistent with the regulations as prescribed by the  federal Elementary and 
Secondary Education Act (ESEA) 20 U.S. C.A. §6301 et seq. or Individuals with Disabilities Education 
Act (IDEA).

4.54 Schools with more than one tested grade shall receive a single accountability rating.
4.65 Student p erformance in a  tested grade sha ll b e a pportioned in equal weights to ea ch g rade in a 

standards cluster, except that Kindergarten shall be weighted at 10% and grade 10 shall be weighted 
at 100%.  Beginning with the school year 2005-2006 students in grades 4, 5, 6, 7, 8, and 10 will count 
100%. Students in grade 3 will continue to be weighted to each grade in the K to 3 standards cluster.

4.76 For AYP purposes the reading/language arts percent proficient shall be based on a combination of the 
reading and writing DSTP on 100% of the DSTP reading assessments. The reading percent proficient 
scores shall be weighted to count 90% and the writing percent proficient scores shall be weighted to 
count 10%.

4.87 For AYP pur poses, the  ma thematics pe rcent proficient sha ll be based on  10 0% o f the DSTP 
mathematics assessment.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

5.0 State Progress Determinations
5.1 Each school and district shall receive a State Progress Determination of Above Target, Meets Target or 

Below Target. The State Progress shall be determined by improvement in the composite score of the 
reading, mathematics, science and social studies DSTP assessments combined. The composite score 
range sha ll be fro m 25  to 125 and is de termined by th e followin g form ula: Comp osite Sco re = 2 5 
(reading score x reading weight) + (math score x math weight) + (science score x science weight) + 
(social studies score x s ocial studies weight) where: Readin g score = (5 x % of stud ents in level 5 in 
reading) + (4 x % of students in level 4 in reading) + (3 x % of students in level 3 in reading) + (2 x % of 
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students in  level 2 in  reading) + ( 1 x % of stude nts in  level  1 in reading); Ma th score = ( 5 x % of 
students in level 5 in math) + (4 x % o f students in level 4 in math) + (3 x % of  students in level 3 in 
math) + (2 x % of students in level 2 in math) + (1 x % of students in level 1 in math)]; Science score = 
(5 x % of students in level 5 in science) + (4 x % of students in level 4 in science) + (3 x % of students 
in level 3 in science) + (2 x % of s tudents in level 2 in science) + ( 1 x % of students in level 1 in 
science); Social Studies = (5 x % of students in level 5 in social studies) + (4 x % of students in level 4 
in social studies) + (3 x % of students in level 3 in social studies) + (2 x % of students in level 2 in social 
studies) + (1 x % of students in level 1 in social studies). Each of the subject areas shall be weighted 
equally at 25%. A two year average of the composite score shall be used if it is higher than the current 
year’s composite score.

5.1.1 Above Target shall mean that the schoo l or d istrict has a minimum composite score of 75.00 for 
the current year; or the school or district has demonstrated a growth of 6.00 or more points when 
comparing last yea r’s com posite score to the  current yea r’s com posite score provided the  
composite score is 45.00 or more.

5.1.2 Meets Target shall mean that the school or district with a co mposite score of 61.0 0 or less than 
75.00 in the current year, shall demonstrate a growth of 1.00 or more points when comparing last 
year’s c omposite s core to  th e current ye ar’s c omposite sco re. F or a  sc hool or  dis trict wit h a 
composite scor e o f 45.00 b ut less tha n 6 1.00 in the cu rrent yea r, the  schoo l or  d istrict sha ll 
demonstrate a growth of 2.00 or more points when comparing last year’s composite score to the 
current year’s composite score.

5.1.3 Below  Target shall mean that the school or district has a composite score of less than 45.00; or 
the school or district does not meet the criteria of 5.2.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06) 

6.0 Performance Classifications
6.1 Schools and districts shall receive one of five levels of performance classification annually which shall 

be based on a combination of AYP determinations and State Progress determinations.
6.1.1 Superior: A sc hool or dis trict's p erformance is  deemed e xcellent. Scho ols or  districts in this 

category sh all have  met AYP while the sch ool or  d istrict is not Un der Imp rovement and is a  
combination of Ab ove Target for AYP an d Above Target for State Prog ress or Above Target for 
AYP and Meets Target for State Progress or Meet s Target for AYP and Ab ove Target for State 
Progress.

6.1.2 Commendable: A school or district's performance is deemed above average.  Schools or districts 
in this category shal l have met AYP whil e the school or district is not Under Improvement. 
Combinations of Above Ta rget for AYP and Below Ta rget for State Progress or Meets Target for 
AYP and Meets Target for State Progress shall be rated as Commendable. A school or district with 
a combination of Meets Target for AYP and Below Target for State Progress shall be determined 
Commendable for no more than one year; if this same combination exists for the school or district 
in the following year, the school or district shall be rated Academic Review.

6.1.3 Academic Review: A school or district’s performance is deemed acceptable. Schools or districts in 
this ca tegory are  not Unde r Improvement. Combinations of:  Below Target for AYP a nd Above 
Target for State Progress; or Below Target for AYP and Meets Target for State Progress shall be 
rated as Acade mic Review for  no  mo re than  on e year; if the same comb ination exists for the  
school or  district in the  follo wing yea r, the school o r d istrict sha ll be  ra ted Acad emic Pr ogress 
unless the p rovisions of  6.5 o r 6.6  a re met.  A school or  district with a combination of  Below 
Target for AYP and Below Target for State Progre ss shall be rated as Ac ademic Review unless 
the provisions of 6.5 and 6.6 are met.

6.1.4 Academic Pr ogress: A sc hool or  dis trict’s p erformance is d eemed as nee ding impr ovement. 
Schools or districts in this category shall not be Under Improvement as defined in 2.11.5.

6.1.5 Academic Progress Under Improvement: A school or district's performance is deemed as needing 
improvement. Schools or distri cts in this category shall have met AYP for one year while the 
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school or district is Under Improvement. If a  school or district was classified as Academic Watch 
the prior year, all accountability sanctions from that prior year remain in effect. 

6.1.6 Academic Watch:  A sch ool o r d istrict’s pe rformance is de emed as u nsatisfactory. Scho ols or  
districts in this category shall not be Under Improvement as defined in 2.11.5.

6.1.7 Academic Watch Und er Impr ovement: A schoo l or  d istrict’s pe rformance is d eemed as 
unsatisfactory. Schools or districts in thi s category shall not have met AYP for two or more 
consecutive years in the sam e co ntent ar ea as described in 2 .11.5 an d sh all be  Un der 
Improvement.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

7.0 Schools or Districts that are classified as Under Improvement
7.1 Accountability sanctions for schools that are classified as Under Improvement:

7.1.1 Under Improvement Year 1, a school shall review and modify its current School Improvement Plan 
outlining ad ditional specific sch ool improvement activities to  be imple mented beg inning in this 
same ye ar. A sc hool d esignated a s Tit le I s hall provide su pplemental ser vices to students 
according to the f ederal ESEA requirements offer Federal ESEA Choice, unless otherwise 
apporved by the U.S. Department of Educaiton. Schools not designated as T itle I sh all give  
priority, as appropriate, within their extra time services to students in those subgroups that have 
not met the target for percent proficient in the reading/language arts or mathematics assessments.

7.1.2 Under Improvement Year 2, a school shall continue to review and modify the School Improvement 
Plan as needed. A school designated as Title I shall offer federal ESEA Choice. In addition a Title 
I school shall provide supplemental services according to the federal ESEA requirements. Schools 
not designated a s Title I sh all give p riority, as ap propriate, within  th eir extra time ser vices to 
students in tho se sub groups that ha ve n ot met th e tar get for  p ercent pr oficient in  the  re ading/
language arts or mathematics assessments.

7.1.3 Under Improvement Year 3, a school shall continue with the activities as per 7.1.2.  In addition, all 
schools shall be subject to corrective action as outlined by federal ESEA requirements. The district 
or school shall provide the corrective action plan to the Department for approval review.

7.1.4 Under Improvement Year 4, a school shall continue with the activities as per 7.1.3.  In addition, the 
district or school shall develop a plan for restructuring as outlined by federal ESEA requirements 
and submit such plan to the Secretary of Education. The Secretary of Education shall investigate 
the reasons for  the continued deficiency of the school’s performance and shall consult with the 
State Board of Education prior to making comment for approval or non approval of on the plan.

7.1.4.1 Any non charter school that plans to restructure into a charter school shall be considered a 
new ch arter a pplicant and  be su bject to  th e provisions, pr ocedures an d timelin es as 
outlined in 14 Del.C. Chapter 5 and 14 DE Admin. Code 275.

7.1.4.2 A charter scho ol, wh ether auth orized by a local s chool d istrict or th e Department, t hat 
plans to restructure for purposes of the federal ESEA shall consider such restructuring as 
a majo r m odification and  be  subje ct to th e pr ovisions, pr ocedures, and timelin es as 
outlined in 14 Del.C. Chapter 5 and 14 DE Admin. Code 275.

7.1.5 Under Im provement Yea r 5 , a schoo l sha ll continu e with the  activitie s as pe r 7.1.2 7.1.4.  In 
addition, the school shall im plement the restruct uring plan as out lined by federal ESEA 
requirements.

7.1.5.1 Any non charter school that has been approved by the Department to r estructure into a 
charter school shall implement the restructuring plan as approved and shall be subject to 
the provisions, procedures and timelines as outlined in 14 Del.C.  Chapter 5 and 14 DE 
Admin. Code 275.

7.1.5.2 A charter school, whether authorized by a local school district or the Department, that has 
been approved by the Department to restructure shall implement the restructuring plan as 
approved and shall be subject to the provisions, procedures, and timelines as outlined in 
14 Del.C. Chapter 5 and 14 DE Admin. Code 275.
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7.1.6 Under Improvement greater than Year 5, a school shall continue with the restructuring plan as per 
7.1.5.  In  ad dition, t he dis trict a nd th e D epartment sh all m onitor an d s upport th e s chool’s 
restructuring.

7.2 Accountability sanctions for districts that are classified as Under Improvement:
7.2.1 Under Improvement Year 1, a district shall develop and implement a District Improvement Plan.
7.2.2 Under Improvement Year 2, a district shall evaluate and modify the District Improvement Plan and 

shall incorporate such plan into the Consolidated Application.
7.2.3 Under Improvement Year 3, a district shall continue with the activities outlined in 7.2.2. In addition 

the district shall develop a corrective action plan as outlined by Federal ESEA requirements and 
submit such plan to the Se cretary of Education. The Secretary of Education shall investigate the 
reasons for the continued deficiency of the district’s performance and shall consult with the State 
Board of Education prior to making comment for approval or non approval of on the plan.

7.2.4 Under Impr ovement Year 4 , a district sha ll co ntinue with the acti vities as outlined in 7.2.3.  In 
addition the district and the Department of Education shall evaluate the corrective action plan and 
make appropriate modifications as needed.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
12 DE Reg. 202 (08/01/08)

8.0 Review Process
8.1 A school or district may review school or district level data, including academic assessment data upon 

which the proposed classification is based. The school or district shall present statistical evidence or 
other substantive reasons why the c lassification should be changed before th e final classification will 
be determined.

8.12 The schoo l or  district must file a wr itten n otice of r eview with  the Se cretary n o later  tha n 15  
calendar days  af ter receiving prelim inary n otification o f it s pr oposed cla ssification. The  re quest for  
review shall state with specificity the grounds for the review, and shall be signed by the  principal or 
lead authority of th e school, or  the signature of the  Superintendent of  the district .  This reques t for 
review shall include all supporting evidence and documentation and shall be clear and concise.

8.23 Upon re ceipt of a wr itten no tice o f r eview, the Se cretary shall r efer the re view to his or  her  
designee.

8.23.1 The d esignee sha ll be  resp onsible for bringing the review for ward to the  Re view Advisory 
Committee. The Review Advisory Committee shall be composed of a minimum of three members 
and assigned by the Secretary.

8.23.2 The Review Ad visory Co mmittee shall conduct a re view o f the sta tistical evide nce or  other  
substantive reasons presented by the school or district.

8.23.3 The Review Advisory Committee shall ma ke a recommendation to the Secretary about whether 
the proposed classification should remain as is or should be changed.

8.34 The Department of Education shall make a final determination within 30 calendar days from the written 
notice of review on the proposed classification of the school or district based on the evidence or other 
substantive reasons presented by the school or district.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
10 DE Reg. 1795 (06/01/07)
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Sections 122(b) and 14 Delaware Code, Chapter 16

(14 Del.C. §122(b) & 14 Del. C. Ch. 16))
14 DE Admin. Code 501

Education Impact Analysis Pursuant to 14 Del.C. Section 122(d)

501 State Content Standards

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject matter of the Regulation
The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code 

501 State Content Standards.  The amended regulation is part of the 5 year review process and provides for the 
ability of the Dep artment with the consent of State Board of Education to develop the s tate content standards. 
Section 1.13 is being ame nded by re placing th e st atement “the Guidelines  for the Selection of Instructional 
Materials” with 14  DE Admin Code  5 02 Alignment of Lo cal Scho ol District Cu rricula to  the S tate Co ntent 
Standards and 14  DE Admin Code  503 Instructional Program Requirements in re gard to instr uctional materials 
and curricula content being kept current and consis tent.  In addition, “Skilled and T echnical Sciences Content 
Standards” was added as one of the areas where there is a content standards document developed.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or 
before July 3, 2009 to Susan K. Haberstroh, Education Associate, Regulation Review, Department of Education, at 
401 Federal Street, Suite 2, Dover, Delaware 19901.  A copy of this regulation is available from the above address 
or may be viewed at the Department of Education business office.

C. Impact Criteria
1. Will the amended regulation help improve student achievem ent as meas ured against state achievement 

standards? The amended regulation is p art of the 5 ye ar review process and provides for better coordination of 
instructional materials and content.

2. Will the amended regulation help ensure that all s tudents receive an equitable education? The amended 
regulation will help to ensure that all students receive an equitable education.

3. Will the amended regulation help to ensure that all students’ health and safety  are adequately protected? 
The amendments to the regulation do not address health and safety issues.

4. Will the amended regulation help to ensure that all students’ legal rights are respected? The amendments 
to the regulation continues to ensure that all students’ legal rights are respected. 

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local 
board and school level? The amended regulation will pr eserve the necessary  authority and flexibility of dec ision 
making at the local board and school level.

6. Will the amended regulation  place unnecessary reporting or admi nistrative requirem ents or mandates 
upon dec ision mak ers at the loca l board and sc hool levels? The amended regulation will not place any 
unnecessary reporting or administrative requirements or mandates upon decision makers at th e local bo ard and 
school levels.

7. Will the decision making authority  and accountability for addressing the subject to be regulated be placed 
in the same entity? The decision making authority and accountability for addressing the subject to be regulated will 
remain in the same entity.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state 
educational po licies, in p articular to state educational p olicies a ddressing a chievement in  the  cor e academic 
subjects of mathematics, science, language arts and social studies? The regulation will be consistent with and not 
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an impediment to the implementation of other state educational policies, in particular to state educational policies 
addressing achievement in the core academic subjects of mathematics, science, language arts and social studies.

9. Is there a less burdensome method fo r ad dressing the  purpose of the  regulation? Th ere is no less 
burdensome method for addressing the purpose of the regulation.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There is no 
additional cost to the state and to the local school boards of compliance with the regulation.

501 State Content Standards

1.0 Instructional Programs
1.1 Instructional p rograms of fered in  the p ublic sch ools of Delaware shall be in alignment with the 

appropriate content standards documents. These documents are: English Language Arts Curriculum 
Framework, M athematics Cu rriculum F ramework, Scie nce Curriculum F ramework, Social Studies 
Curriculum Fr amework, Health Ed ucation Cu rriculum F ramework a nd A ssessment, Physic al 
Education Content Standards, Visual and Performing Arts Content Standards, Agriscience Curriculum 
Framework Conte nt Standards, Bu siness Finance and Marketing Ed ucation Cur riculum Fr amework 
Content S tandards, W orld La nguage Curr iculum Fra mework Content S tandards, Technology 
Education Cur riculum Framework Con tent Standards, Skilled and T echnical Sciences Content 
Standards and the Family and Consumer Sciences Content Standards.

1.1.1 The content standards documents may from time to time hereafter be amended with the approval 
of the Secretary and the State Board of Education.

1.1.2 Integration of the content standards shall be provided for within and across the curricula.
1.1.3 Instructional m aterials an d cu rricula co ntent sh all be  ke pt current and consistent with the 

Guidelines for the Selection of Instructional Materials provisions of  14 DE Admin Code 502
Alignment of Local School District Cur ricula to the State Content Standards and 14 DE Admin 
Code 503 Instructional Program Requirements.

1 DE Reg. 153 (8/1/97)
1 DE Reg. 729 (12/1/97)
4 DE Reg. 343 (8/1/00)
4 DE Reg. 850 (10/1/00)
4 DE Reg. 853 (11/1/00)
5 DE Reg. 865 (10/1/01)
8 DE Reg. 445 (9/1/04)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Sections 122(b) and 14 Delaware Code, Chapter 16

(14 Del.C. §122(b) & 14 Del. C. Ch. 16))
14 DE Admin. Code 502

Education Impact Analysis Pursuant to 14 Del.C. Section 122(d)

502 Alignment of Local School District Curricula to the State Content Standards

A. Type of Regulatory Action Required
Amendment to Existing Regulation
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B. Synopsis of Subject matter of the Regulation
The Secretary of Education intends to  amend 14 DE Admin. Code 502 Alignment of L ocal School District 

Curricula to the State Content Standards.  The amended regulation is part of the 5 year review process.  Changes 
were made in Section 8.1 to clarify the Subsequent Review of Alignment and the spelling of survey was corrected 
in the definitions.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or 
before July 3, 2009 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education, at 
401 Federal Street, Suite 2, Dover, Delaware 19901.  A copy of this regulation is available from the above address 
or may be viewed at the Department of Education business office.

C. Impact Criteria
1. Will the amended regulation help improve student achievem ent as meas ured against state achievement 

standards? The amended regulation will assist in assuring student achievement improves as it relates to curricula 
that is aligned with the state’s content standards.

2. Will the amended regulation help ensure that all s tudents receive an equitable education? The amended 
regulation will help ensure that all students receive an equitable education.

3. Will the amended regulation help to ensure that all students’ health and safety  are adequately protected? 
The amendments to the regulation do not address health and safety issues.

4. Will the amended regulation help to ensure that all students’ legal rights are respected? The amendments 
to the regulation ensure that all students’ legal rights are respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local 
board and school level? The amended regulation will pr eserve the necessary  authority and flexibility of dec ision 
making at the local board and school level.

6. Will the amended regulation  place unnecessary reporting or admi nistrative requirem ents or mandates 
upon dec ision mak ers at the loca l board and sc hool levels? The amended regulation will not place any 
unnecessary reporting or administrative requirements or mandates upon decision makers at th e local bo ard and 
school levels.

7. Will the decision making authority  and accountability for addressing the subject to be regulated be placed 
in the same entity? The decision making authority and accountability for addressing the subject to be regulated will 
remain in the same entity.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state 
educational po licies, in p articular to state educational p olicies a ddressing a chievement in  the  cor e academic 
subjects of mathematics, science, language arts and social studies? The regulation will be consistent with and not 
an impediment to the implementation of other state educational policies, in particular to state educational policies 
addressing achievement in the core academic subjects of mathematics, science, language arts and social studies.

9. Is there a less burdensome method fo r ad dressing the  purpose of the  reg ulation? Th ere is no less 
burdensome method for addressing the purpose of the regulation.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There is no 
additional cost to the state and to the local school boards of compliance with the regulation.

502 Alignment of Local School District Curricula to the State Content Standards

1.0 Purpose
1.1 The pu rpose o f this re gulation is to pr ovide a process th rough wh ich all Dela ware scho ol di stricts 

demonstrate the  alignment of th eir local cu rricula with  th e State Conten t S tandards in the  content 
areas specified in the 14 DE Admin. Code 501.

2.0 Definitions
“Alignment Index” means a co relational measure of alignment between the Survey of Enacted Curriculum in 

a sp ecific con tent a rea an d the  st ate st andards used fo r c omparison. T he Wis consin Ce nter fo r 
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Educational Research automatically calculates and reports the alignment index to schools and districts 
that use the surveys.

“Content Map” means a graphic depiction of local curriculum alignment automatically reported to schools and 
districts as p art of the  an alysis of  teacher survey dat a by the Wisco nsin Center for  Ed ucational 
Research.

“Department” means the Delaware Department of Education.
“Grade Le vel Ex pectations” means the  d ocuments cr eated a nd officially r eleased by the  Dela ware 

Department of Edu cation for English language arts, mathematics, science, and social studies which 
detail student learning objectives in each content area for kindergarten through grade twelve.

“Scope a nd Sequence” m eans a curriculum plan, u sually in  c hart fo rm, with a ra nge of instr uctional 
objectives and skills organized according to the successive levels at which they are taught.

“Statewide Re commended Curr iculum Frameworks” means the Delaware Recommended Curriculum 
documents comprised of Acad emic Content Standards, Clar ifications and Grade Level Expectations 
posted to the Delaware Department of Education website.

“Survey of Enacted Curriculum (SEC)” means the alignment survey sponsored by the Council of Chief State 
School Officers and the Wisconsin Center for Education Research. The SEC is a teacher survey tool 
based on  sc ientifically ba sed research wh ich y ields det ailed infor mation abo ut th e alig nment of 
classroom instruction to state academic standards and state assessments. The survey is available for 
English language arts, mathematics, and science at the present time. A survey for social studies is in 
development. An analysis of results by grade level, school and district is completed by the Wisconsin 
Center for Educational Research with formal reports provided to the participating schools and districts.

“Tile Chart” means a graphic depiction of lo cal curriculum alignment automatically reported to schools and 
districts as p art of the  an alysis of  teacher survey dat a by the Wisco nsin Center for  Ed ucational 
Research.

“Unit Summat ive As sessment” means a performance measure of skills and knowledge mastered by 
students at the en d of a un it as a result of clas sroom in struction.  Examples of unit asse ssment 
measures inclu de but a re no t lim ited to teacher constructed unit test s an d com mercially pu blished 
measures such as those provided by curriculum publishers.

3.0 Alignment Requirement
3.1 All scho ol distr icts shall pr ovide evidence to th e Department that their schoo l dis trict cur ricula are 

aligned with the  State Content Standards. State Content Standards exist in English Language Arts, 
Mathematics, Social Studies, Science, World Languages, Visual and Performing Arts, Health, Physical 
Education, Agrisc ience, Busines s Finance and Mark eting Education,  Technology E ducation, Skilled 
and Technical Sciences, and the Family and Consumer Sciences. Content standards as developed by 
the Department in the future shall also be included under this section

12 DE Reg. 216 (08/01/08)

4.0 Use of the Statewide Recommended Curricula Frameworks
4.1 School districts shall utiliz e the Statewide Recommended Curricula Frameworks including the State 

Content S tandards, Con tent Are a Cl arifications a nd Gra de L evel Expect ations as guides to the 
development or revision of their local curricula, syllabi, and Scope and Sequence in the content areas 
listed in 3.0.

5.0 Documentation of Curriculum Alignment
5.1 Evidence of curriculum alignment to the State Content Standards shall be submitted to the Department 

no la ter than twelve (1 2) mo nths follo wing the  of ficial release b y the De partment of the  Statewide 
Recommended Curriculum Frameworks in each content area.

5.2 Documentation of alig nment of school district curriculum to the S tate Content S tandards sh all be  
submitted through evidence provided by th e school districts on forms as developed and required by 
the Department .
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5.3 Evidence of curriculum alignment submitted by school districts shall be subject to Department review 
during on site monitoring visits.

6.0 Criteria for the Evaluation of the Alignment 
6.1 School distr icts sh all be r equired to submit ev idence of local curriculum alignment for English 

Language Arts, Mathematics, Social Studies, Science, World Languages, Visual and Performing Arts, 
Health, and Physical Education content areas for each grade cluster K to 2, 3 to 5, 6 to 8 and 9 to12 
from at least two of th e pe rmissible categories of e vidence in  6.1.1 th rough 6.1.5. One of the two 
categories shall be the evidence described in 6.1.1. The second required category and any additional 
submitted evidence shall be selected by the district from categories 6.1.2 through 6.1.5. Th e school 
district may  choose to vary t he choic e of the se cond cate gory of evide nce by g rade cluster  level. 
School districts sha ll be re quired to  su bmit evide nce of local cur riculum alig nment fo r Car eer an d 
Technical Edu cation conten t ar eas ( Agriscience, Busine ss Fina nce an d Marketing Edu cation, 
Technology Education, Skilled and Technical Sciences, and the Family and Consumer Sciences) from 
the pe rmissible catego ry o f evidence in  6.1.6 . Evidence of alig nment to e ach standard in a  give n 
content area shall be submitted.

6.1.1 Category 1  is a n arrative describing the  loca l cur riculum a lignment e vidence an d the extent to 
which it add resses all stu dent subgroups. For English language arts, mathematics, science and 
social stud ies, a  re quired ele ment o f this na rrative sha ll be a n a nalysis o f sc hool d istrict 
disaggregated student performance data on state assessments over the most recent three year 
period of available state assessment data.

6.1.2 Category 2 is the Grade level result (all teachers in at least one grade per grade cluster K to 2, 3 to 
5, 6 to 8 and 9 to12 of the Survey of Enacted Curriculum for the content area under consideration. 
The SEC resul ts shall d emonstrate an Alignment Index of .5 0 or  higher, and  include a g raphic 
summary including either a Tile Chart or Content Maps.

6.1.3 Category 3 is thr ee (3) u nits of stu dy fr om a spe cific g rade cluster , accompanied b y th e 
corresponding s ummative unit as sessment and scoring rubric, and matrix  table detailing 
applicable content standards, grade level expe ctations and course expectations for all stud ents 
served in the grade cluster.

6.1.4 Category 4 is an external formal curriculum alignment report detailing a review of local instruction 
and documentation of standards alignment. The district is required to submit three (3) sample units 
and three (3) corresponding un it summative ass essments, a nd a narrative detailing how all 
students served in the grade cluster receive standards aligned instruction. The district is required 
to submit the curriculum audit contractor's credentials.

6.1.5 Category 5 is a formative assessm ent be nchmarking system  with grade cluster  Scop e and 
Sequence, including three sample units from the grade cluster. The district is required to su bmit 
(1) a narrative detailing evidence of alignment of formative student assessment or assessments to 
the State Content Standards and (2) sample assessment items in the content area.

6.1.6 Category 6 is cur riculum alignment evidence specific to Career and Technical Education content 
areas. Evidence for Agrisc ience, Busine ss Fi nance an d Ma rketing Ed ucation, T echnology 
Education, Skilled a nd Techn ical Scie nces, and  the Fa mily and  Consum er Scie nces sh all b e 
submitted as required through 14 DE Admin. Code 525 for Career and Technical Education.

6.2 Required documentation for specific student subpopulations
6.2.1 As part of its submitted evidence, the district shall make detailed comments on the extent to which 

any m odification o r enhancement of the  instructional pr ogram for  sp ecific subg roups such as 
students with disabilities, gifted students, Englis h language le arners or any other special 
population of students is aligned to the State Content Standards in the content area where there 
have been modifications or enhancements.

12 DE Reg. 216 (08/01/08)
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7.0 Participation of Building Level Staff
7.1 All schoo l district s sh all d escribe an d do cument to  th e Dep artment th e me thod a nd th e le vel of 

involvement in the alignment process by their building administrators, teachers and specialists.

8.0 Subsequent Review of Alignment
8.1 Each district sh all r esubmit e vidence o f alig nment with  the State Co ntent S tandards on  forms 

developed and required by the Department between three and five years from the initial approval and 
on a re curring cycle  of three to fi ve years as determined by th e Department. Further provided, the
Each district shall be required to present evidence of curriculum alignment if there are major changes 
to a content area in the approved curricula. The district shall only be required to submit evidence of 
curriculum alignment in the affected content area. Further, districts placed under school improvement 
may be required to submit evidence of aligned curriculum in the assessed content area or areas which 
form the basis for the school improvement rating.

10 DE Reg. 344 (8/1/06)
10 DE Reg. 1583 (04/01/07)

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

PUBLIC NOTICE

Reimbursement Methodology for Medicaid Services 

In compliance w ith the State's Administrative Procedures Act (APA - T itle 29, Chap ter 101 of the Delaware 
Code), with 42 CFR §447.205, and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, 
Delaware Health and Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is amending 
the Title XIX Medicaid State Plan to revise the reimbursement methodology for certain Medicaid services.             

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written 
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy 
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New 
Castle, Delaware 19720-0906 or by fax to (302) 255-4454 by June 30, 2009.  

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the 
results of Department and Division staff analysis and the consideration of the comments and written materials filed 
by other interested persons.

SUMMARY OF PROPOSED AMENDMENT

The p urpose an d e ffect o f this pr oposal is to  ame nd the Title XIX M edicaid S tate Plan  to r evise the  
reimbursement methodology for cer tain provider services to comply with proposed State budget legislation now 
under consideration. 

Statutory Authority
• 42 CFR §440, Subpart A, Definitions; 
• 42 CFR §4 47.205, Public Notice of Changes in Statewide Methods and Standards for Setting Payment 

Rates; and,
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• 42 CFR §447, Payments for Services.
 

Background
Pursuant to 4 2 CFR §447.205, Delawa re Health and Social Servic es (DHSS), Divis ion of Medicaid and 

Medicaid Assistance (DMMA) is r equired to give public notice of any significant proposed change in its methods 
and standards for setting payment rates for services.

Summary of Proposed Amendments
As a result of a State budgetary shortfall and to remain within the available Medicaid appropriation, Delaware 

Health and Social Services (DHSS), Division of Medicaid and Medical Assistance (DMMA) has determined that it is 
necessary to  amend the st ate pla n pro visions governing th e re imbursement fo r med ically necessary se rvices 
provided to eligible recipients. This action is necessary to ensure no increase in State expenditures resulting from 
changes in reimbursement rates for the Delaware Medical Assistance Programs (DMAP).

Effective Apr il 1, 2009, DHSS/DMMA intends to  amend the ap plicable p rovisions of th e Title XIX Me dicaid 
State Plan g overning the r eimbursement methodology for  certain services to  reduce the reimbursement rate. In 
accordance with 42 CFR §440.205, public notice was published before the proposed effective date of the change 
on March 31, 2009 in the two newspapers of widest circulation in the State, the News Journal (New Castle County, 
Kent County, Sussex County) and, the Delaware State News (Kent County), as follows:

For periods beginning on and after April 1, 2009, the following provider rates will be “Rolled Back” or “Frozen” 
at their pre-January 1, 2009 level.

The following significant changes are proposed:
Inpatient Hospital Services: 

Inpatient hospit al dis charge rates for General Acute Care Hospit als will be “rolled bac k” to their pre-
January 1, 2009 level. Such reduction shall remain in effect until further notice.

Outpatient Hospital Services:
Outpatient hospital rates that are paid based on a hospital specific fee schedule will be “rolled back” to their 

pre-January 1, 2009 level. Such reduction shall remain in effect until further notice.
Private Nursing Facility Services:

Private nursing facility services rates will be “rolled back” to their pre-January 1, 2009 level. Such reduction 
shall remain in effect until further notice.

Pediatric Nursing Facility Services:
Pediatric nursing fac ility services rates will be froz en at their pre-April 1, 2009 le vel.  Such change shall 

remain in effect until further notice.
Private Intermediate Care Facilities/Mentally Retarded (ICFs/MR):

Private ICFs/MR rates will be “rolled back” to their pre-January 1, 2009 level. Such reduction shall remain 
in effect until further notice.

Prescribed Pediatric Extended Care:
Prescribed Pediatric  Extended Care services rates will be froz en at their pre-April 1, 2009 level. Such 

change shall remain in effect until further notice.
In addition, effective for  dates of service o n and after Apr il 1, 200 9, the following describes how these 

providers will be impacted by deferred implementation of inflationary adjustments. The providers impacted by this 
inflationary deferral are:

Outpatient Hospitals: 
Effective for dates of service April 1, 2009 and after, the percent of charges paid to each hospital shall be 

reduced by an amount for each hospital that will result in a net aggregate reduction in projected payments of 3%. 
Such deferred adjustment shall remain in effect until further notice.

Community Pharmacies: 
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Effective for dates of service April 1, 2009 and after, claims for drug ingredient costs reimbursed based on 
a per centage of the A verage Who lesale Price ( AWP) sh all be reimbursed at AWP m inus 1 6%. Such d eferred 
adjustment shall remain in effect until further notice.

Non-Traditional Pharmacies:
Effective for dates of service April 1, 2009 and after, claims for drug ingredient costs reimbursed based on 

a per centage of the A verage Who lesale Price ( AWP) sh all be reimbursed at AWP m inus 1 8%. Such d eferred 
adjustment shall remain in effect until further notice.

Physicians:
Effective for  claims paid on  or af ter Ap ril 1, 20 09 claims t hat are based on t he M edicare rate sh all b e 

reimbursed at 98% of the Medicare rate. Such deferred adjustment shall remain in effect until further notice.
Laboratories: 

Effective for  claims paid on  or af ter Ap ril 1, 20 09 claims t hat are based on t he M edicare rate sh all b e 
reimbursed at 98% of the Medicare rate. Such deferred adjustment shall remain in effect until further notice.

Dental:
Effective for dates of service April 1, 2009 and after, dental claims reimbursed as a percent of charges shall 

be reimbursed at 80% of charges. Such deferred adjustment shall remain in effect until further notice.
Ambulatory Surgical Centers: 

Effective for dates of se rvice April 1, 2009 and after, ambulatory surgical centers shall be r eimbursed at 
95% of the Medicare rate. Such deferred adjustment shall remain in effect until further notice.

Dialysis Centers:
Effective for  da tes o f se rvice Apr il 1, 20 09 a nd a fter, dia lysis ce nters sh all be  re imbursed a t 85 % o f 

charges. Such deferred adjustment shall remain in effect until further notice.

The provisions o f th is amendment are contingent upon approval o f the Centers for Medicare and Medicaid 
Services (CMS).

DMMA PROPOSED REGULATION #09-21a

REVISIONS: ATTACHMENT 4.19-A
Page 1

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE OF DELAWARE

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES – INPATIENT HOSPITAL CARE

Reimbursement Principle
Effective for discharges on or after July 1, 1994, the Delaware Medicaid Program will reimburse all acute care 

hospitals at prospective per discharge rates.
The pr ospective rate s ar e se t by acco mmodation type. Re imbursement r ates have been s et fo r two 

accommodation types: general services and nursery services. For each of these accommodation types, there are 
three components to the payment: operating payment per discharge, capital payment per discharge and medical 
education payment per discharge.

Rate Setting Method – Operating Payment
The base year is the Delaware hospitals’ 1992 fiscal year. The operating payment per discharge for the base 

year was calcula ted by applying a cost-to- charge ratio to allowed charges from the Medicaid claims data.  This 
allowed cost value was then divided by the total charges to obtain the operating payment per discharge.
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The cost-to-charge ratio was identified from FY92 hospital cost reports; the categories of cost included in the 
cost-to-charge ratio a re tho se rela ted to ro utine se rvices ( including h ospital-based physicians’ co sts and 
malpractice costs) and ancillary services.

The allowed charge data was taken from the FY92 Medicaid claims data for  Delaware hospitals. Medicaid 
allowable ho spital-specific ch arges as sociated with  inpatient revenue cod es a ppropriate to the accommodation 
type were iden tified. The  ho spital-specific cost-to-charge r atio was a pplied to th e allo wed charges to o btain 
hospital-specific allowed costs for the accommodation type.

Effective July 1, 2006, the fiscal year/period for the reimbursement of Medicaid hospital services will be based 
on a fifteen month period.  A rate adjustment w ill be made on J uly 1, 2006 and for every fif teen month period 
thereafter.

The total hospital-specific allowed costs for the accommodation type were then divided by the total number of 
discharges on the claim s date for the accommodation type to obtain the ho spital-specific operating payment per 
discharge in the base year.

ATTACHMENT 4.19-A
PAGE 2

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES – INPATIENT HOSPITAL CARE 
(CONTINUED)

Rate Setting Method – Capital Payment Per Discharge
For the cap ital payment p er dischar ge, a h ospital-specific pr ospective rate was calculate d for  ea ch 

accommodation type based on  a ble nded percentage o f total costs for  each hospital represented by cap ital. A 
hospital-specific capit al pe rcentage was calcula ted b y di viding a llowable cap ital cost s for  the hospital by tot al 
allowable costs for the facility as repor ted on each facility’s FY92 cost report. A Statewide capital percentage was 
calculated by dividing total allowable capital costs for all Delaware hospitals by total allowable costs for all hospitals 
as reported on the cost report. The blended percentage is calculated by taking 75 percent of the hospital-specific 
capital percentage and 25 percent of the Statewide capital percentage. This blended percentage is then applied to 
the hospital opening rate per discharge to obtain the hospital capital per discharge rate.

Rate Setting Method – Medical Education Payment Per Discharge
For the medical education payment per discharge, a hospital-specific prospective rate was calculated for each 

accommodation type based on the percentage of total costs for each hospital represented by medical education 
costs. A h ospital-specific me dical e ducation pe rcentage was calculated  by divid ing to tal me dical e ducation 
allowable costs for the hospit al by allo wable total costs for the facility as r eported on eac h facility ’s FY 92 cos t 
report. This hospital-specific percentage is then applied to the hospital operating rate per discharge to obtain the 
hospital medical education per discharge rate.

Rate Setting Method – Development of Implementation Year Operating Rates, Updates and Rebasing
The new inp atient rates will be implemented ef fective State FY95. The hospit al-specific operating p ayments 

per discharge have been established for the implementation year by inflating the hospital-specific base year costs 
using the TEFRA target rate of increase limits published by HCFA. Base year costs were inflated from the midpoint 
of each hospital’s base year to the midpoint in State fiscal year 1995.

ATTACHMENT 4.19-A
Page 3

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES – INPATIENT HOSPITAL CARE 
(Continued)
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Rate Setting M ethods - Development of  Implemen tation Y ear Operating Rat es, Updates a nd Rebasing 
(Continued)

The implementation year rates will be updated in FY96 using published TEFRA inflation indices.  Rates will be 
rebased using fiscal year 1994 claims and cost report data for implementation in State FY97.

Effective for admission dates on or after April 1, 2009, payment rates for inpatient hospital care will be adjusted 
to the rates that were in effect on December 31, 2008.  Future rate adjustments will be suspended until further 
notice.

Other Related Inpatient Reimbursement Policies
Outliers - High cost outl iers will be id entified when the cost of the discharge exceeds the threshold of three 

times the hospital operating rate per di scharge.  Outlier cases will be reimbursed at the disc harge rate plus 79 
percent of the difference between the outlier threshold and the tot al cost of the case.  C osts of the c ase will be 
determined by applying the hospital-specific cost to charge ratio to the allowed charges reported on the claim for 
discharge.

Effective January 1, 2006, any provider with a high cost client case (outlier) will receive an interim payment; 
that is, a payment prior to the discharge of that patient when the charge amount reaches the designated level.  An 
interim payment will be made for that inpatient stay when the client’s charges have reached twenty-five (25) times 
the general discharge rate of that facility, or when the client’s stay is greater than sixty (60) days.  Additional interim 
payments will be made when either of the outlier c onditions for an interim payment is met again. The interim 
payment amount is based on the current reimbursement methodology used to pay outliers.  Upon the discharge of 
the client, the facility will receive the balance of the payment that would have been paid if the case were paid in full 
at the time of discharge.

ATTACHMENT 4.19-A
PAGE 3a

Transplants - Transplant cases will be treate d as  outliers  and, when appropriat e, w ill be subject to the outlier 
payment policy. Organ ac quisition costs will not reimbursed separately, but will be incl uded in the per discharge 
rate.

Transfers/readmissions - There will be no distinct payment policy for transfers/ readmissions between hospitals. 
These cases will be paid on a discharge basis.  The PRO will conduct a periodic review to monitor these types of 
cases and determine that discharges are appropriate.

Split bills - For in-State cases and Out-of-State hospitals receiving per diem payment that span FY94 and FY95, 
the cost associated with the days in FY94 will be reimbursed using the current methodology. The full per-discharge 
rate will be paid for the days of care in FY95. Out of State hospitals who already use DRGs or a per discharge 
methodology will be paid the per discharge rate for all discharges on or after July 1, 1994.

ATTACHMENT 4.19-A
Page 4

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES – INPATIENT HOSPITAL CARE 
(Continued)

Out-of-State Hospitals
The operating, capital and medical education rates for acute care hospitals located outside of Delaware will be 

paid at the lowest D elaware rate fo r the  ho spital categ ory to which the y a re assigne d. Th ree categ ories of 
Delaware ho spitals h ave been identified:  u rban, rural and m ajor tea ching. Out o f state te aching h ospitals are 
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defined as those facilities which are members of the Council of Teaching Hospitals. Out of state urban hospitals are 
defined as non-teaching hospitals located in a metropolitan statistical area (MSA) as identified by the U.S. Bureau 
of Census. Out of state ru ral hospitals ar e de fined as  non-teaching ho spitals located ou tside a m etropolitan 
statistical area "MSA" as defined by the U.S. Bureau of Census. Out-of-State specialty/rehab hospitals will be paid 
at the Medicaid rate established by the State in which they are located.

Disproportionate Share Hospital Payments
In a ccordance with the  pr ovisions o f Se ction 19 23(b)(1)(A)(B) o f the  Social Se curity Act, the Del aware 

Medicaid Program will determine whether a hospital qualifies as "serving a disproportionate share of the poor".
Medicaid defines uncompensated care as the cost of services to Medicaid patients, less the amount paid by 

the State under the non-disproportionate share hospital payment provisions of the State Plan.  The cost of services 
to uninsured patients (those who have no health insurance or source of third party payments) less the amount of 
payments made by these patients is included in the definition of uncompensated care.  Any hospital meeting the 
definition of a disproportionate sh are hospit al will rec eive p ayments in accordance with Section 1923 (c )(3). 
Hospitals meeting the standard are entitled to receive payments of ninety percent (90%) of its uncompensated care 
amount.

Medicaid requires that the 1923(d)(3) provision of the Act be met, which states that any disproportionate share 
hospital have a Medicaid utilization rate of a least one percent (1%).

ATTACHMENT 4.19-A
PAGE 5

With the e xceptions noted in 19 23(d)(2)(A), Medicaid a lso requires that the 1923(d) provision of th e Act b e 
met, which st ates that an y disproportionate sh are hospit al have at lea st two ( 2) o bstetricians wh o ha ve staff 
privileges at the hosp ital an d wh o ha ve agr eed to pr ovide obstetric se rvices to  individuals wh o ar e en titled to 
medical assistance for such services under the State Plan.

Medicaid requires that the payment adjustments received by all disproportionate share hospitals not exceed, in 
the a ggregate, th e e stablished limits e ach Federal fiscal year as ex pressed in Sec tion 19 23(f) of  the Act as 
published annually in the HCFA Federal Register.  Medicaid also requires that the payment adjustments made to 
individual hospitals not exceed one hundred percent (100%) of their established limits for the State fiscal year as 
expressed in Section 1923(g) of the Act.

Hospitals With New Programs/Services
For hospitals who begin a new medical education program for which there is no historical cost or claims data, 

the medical education payment will be paid at the average percentage for the Delaware teaching hospital category 
to wh ich t hey are assigned.  T here a re tw o categories o f Delaware hospitals wit h regard to teaching:  major 
teaching hospitals are defined as thos e facilities which ar e members of the Council of Teaching Hospitals.  Minor 
teaching hospitals are all other hospitals in the state with a medical education program recognized by the Delaware 
Medicaid program.

Hospitals with ot her categories of new services can appeal their reimbursement rates using the appeals 
process.

A.I. duPONT INSTITUTE OF THE NEMOURS FOUNDATION
Reimbursement Principle

Effective for discharges  on or af ter January 1, 199 5 the Medicaid Program will reimburse A.I. duP ont 
Institute on the basis of prospective per discharge rates.  Costs determined for A.I. duPont are hospital-specific but 
otherwise determined using the same methodology as the other acute care hospitals.

A.I. duPont's per disc harge rate will be discounted by the Insti tute through agreement with the Medicaid 
agency, n ot to  exce ed th e ra te est ablished for comp arable car e in Dela ware's othe r lar ge te aching ho spital. 
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Rebasing and indexing of A.I. duPont's costs will be done on the same sc hedule as the other in-State acute care 
hospitals but specific to their fiscal year.

DMMA PROPOSED REGULATION #09-21b

REVISIONS: ATTACHMENT 4.19-B
PAGE 1a

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE OF DELAWARE

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES - OUTPATIENT HOSPITAL CARE

Payment Methodology for Rate Periods Beginning January 1, 2009
A. Effective for dates of service on or after April 1, 2009, outpatient hospital care rates based on a hospital 

specific fee schedule will be adjusted to the rates that were in effect on December 31, 2008.
B. Effective for dates of service on or after April 1, 2009, outpatient hospital care payments based on a 

percent of charges will be adjusted by an amount for each hospital that will result in a net aggregate 
reduction in projected payments of 3%.

C. All future outpatient hospital care rate adjustments will be suspended until further notice.

Reimbursement Principle
Effective with the start of the provider's fiscal year on or after July 1, 1994, the Delaware Medicaid program will 

reimburse A.I. duPont/acute care hospitals for outpatient services using the following payment methods:
• Prospective rate for vis it serv ices pr ovided in th e e mergency r oom, ou tpatient clin ic a nd ou tpatient 

delivery/labor room
• Submitted charges converted to costs for stand alone services identified by revenue code
• Fee schedule allowances for laboratory services

The ba se ye ar fo r the o utpatient p ayment me thodology is FY92.   Medicaid claims dat a and hospit al cost 
reports from FY92 served as the sources of data for calculation of the outpatient payment amounts.

The established rates and methodology for hospital outpatient reimbursement shall be re viewed annually by 
the Delaware Medicaid program and adjusted, as necessary.

Rate Setting Method - Visit Services
Visit services will be paid using a prospective flat rate.  There are four types of visit services:
• Emergency
• Non-emergency
• Clinic
• Delivery/labor room

ATTACHMENT 4.19-B
PAGE 1b

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES - OUTPATIENT HOSPITAL CARE 
(Continued)

Rate Setting Method - Visit Services (Continued)
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Each type of visit service is defined by a set of outpatient revenue codes.  In addition, emergency visit services 
must be  associated with an  ICD-9 diag nosis co de de fined as  a "true em ergency" by th e De laware Me dicaid 
program.

The flat rate for each visit service is based on a blend of the following:
• 75 percent of the hospital-specific mean billed allowed cost for FY95 for the revenue codes associated with 

the visit category
• 25 percent of the statewide mean billed allowed cost for FY95 for the revenue codes associated with the 

visit category
The hospi tal-specific mean billed cost was calculated using allow ed c harges from the Me dicaid base year 

claims data associated with the revenue codes for each vi sit category.  Allowed charges were derived from the 
claims data on  a pe r vis it basis fo r each revenue type using FY92 cla ims da ta.  The allowed charges per visit 
included allowed charges for a standard set o f revenue codes that id entified drugs and supplies associated with 
the visit service.

The a llowed charges per visit wer e then converted to cost us ing a h ospital-specific cost to c harge ra tio fo r 
ancillary servic es from the hospit als' FY92 c ost report s.  A hospital-specific me an billed allowed c ost was 
calculated for each type of visit by taking the mean of all the per visit allowed costs for the hospital converted from 
the c laims data.  The S tatewide billed cost was calculated by t aking the me an of all the per v isit allowed cost s 
across all in-state hospitals, except A.I. duPont.

Both the hospital-specific mean and statewide mean costs were inflated to the midpoint of the base year to the 
midpoint to the implementation year (FY95) using the DRI Hospital Marketbasket. 
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METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES - OUTPATIENT HOSPITAL CARE 
(Continued)  

Rate Setting Method - Stand-Alone Services
Stand-alone services encompass all other services provided in the outpatient setting that cannot be grouped 

into a visit category.  A stand-alone service will be identified one of two ways:
• By revenue code
• By CPT code
Stand-alone services identified by revenue code will be p aid using a hospital-specific cost-to-charge ratio for 

the re venue de partment.  Each r evenue cod e is a ssigned to a r evenue d epartment, ba sed o n the  re venue 
departments listed in the hospital cost report.  The cost to charge ratio for the revenue department was identified 
from the hospitals' FY92 cost reports and will be applied to the charges reported on the claim to obtain the payment 
amount for the revenue code.

Stand-alone services identified by HCPCS code will be paid using a fee schedule.  Effective July 1, 1994, the 
only services to be  iden tified using  HCPCS code s are laboratory services included in th e Me dicare clin ical 
laboratory fee schedule.  These services will be reimbursed using the same methodology and fee schedule that is 
currently being used.

Effective for services provided on or after November 1, 1994, radiology services, identified by HCPCS cod e, 
will be reimbursed using a fee schedule.

DMMA PROPOSED REGULATION #09-21c
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State/Territory  DELAWARE

Reimbursement for pharmaceuticals:
Overview

The Delaware Medical Assistance (DMAP) program will reimburse pharmaceuticals using the lower of 
• The usual and customary charge to the general public for the product,
• The Estimated Acquisition Cost (EAC) which is defined for both brand name and generic drugs as follows:

• For Traditional Pharmacies: AWP minus 14% 16% plus dispensing fee per prescription, effective for 
dates of service on or after April 1, 2009

• For Non-Traditional Pharmacies: AWP minus 16% 18% plus dispensing fee per prescription, effective 
for dates of service on or after April 1, 2009

• A S tate-specific maximum allowable co st (DMAC) an d, in some ca ses, th e Fed erally defined Fed eral 
Upper Limit (FUL) prices plus a dispensing fee.

Entities that qualify for special purchasing under Section 602 of the Veterans Health Care Act of 1992, Public 
Health Service covered entities, selected disproportionate share hospitals and entities exempt from the Robinson-
Patman Price Discrimination Act of 1936 must charge the DMAP no more than an estimated acquisition cost (EAC) 
plus a professional dispensing fee.  The EAC must be supported by invoice and payment documentation.

Dispensing Fee:

The dispensing fee rate is $3.65.  There is one dispensing fee per 30-day period unless the class of drugs is 
routinely prescribed for a limited number of days.

Definitions:

Delaware Maximum Allowable Cost (DMAC) - a maximum price set for reimbursement:
• for generics available from three (3) or more approved sources, or 
• when a single source product has A verage Selling Prices provided by the manufacturer that indicates the 

AWP is exaggerated, or  
• if a single provider agrees to a special price.  

Any willing provider can dispense the product.

<continued on page 14a>
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Federal Upper L imit (FUL ) -  Th e FUL is a  fede rally defin ed price and  constitutes the upper limit of 
reimbursement where a DMAC limit does not exist.

Non-Traditional Pharmacy - long term care and specialty pharmacies.
Traditional Pharmacy - retail independent and retail chain pharmacies.

Reimbursement Policy:

• Medicaid reimbursement is limited  to  only those d rugs supplied from manufacturers that have a s igned 
national agreement or an approved existing agreement under Section 1927(a) of the Social Security Act. 
Restrictions in drug coverage are listed on Page 5 Addendum of Attachment 3.1-A of this Plan.
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Exceptions:

• Exceptions to the  re imbursement of FUL an d DMAC can be  made if a  physician cer tifies in  th eir own 
handwriting that a specific brand is medically necessary. The medical necessity must be documented on a 
FDA Med-Watch form based on the client experiencing an adverse reaction.

• Other exceptions will be ma de if documentation prov ided demonstr ates that the product c an only  be 
obtained a higher rate.

DMMA PROPOSED REGULATION #09-21d
REVISIONS:
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State: DELAWARE

REIMBURSEMENT FOR FREE STANDING SURGICAL CENTER / AMBULATORY SURGICAL CENTER 
SERVICES

Delaware Med icaid u ses th e r eimbursement metho dology an d for mulae o f the Me dicare p rogram, as 
described in Section 5243 of the Medicare Carriers Manual, in determining per diem rates for  payment of F ree 
Standing Surgical Centers (FSSCs) / Ambulatory Surgical Centers (ACS). Delaware Medicaid may reimburse at a 
percent of the Medicare calculated rate described above, up to 100% but no lower than 95%.

DMMA PROPOSED REGULATION #09-21e
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Early and Periodic Screening, Diagnosis and Treatment (EPSDT) Services are reimbursed as follows:
1. Screening services - fee-for-service.
2. Treatment services - fee-for-service.
3. Dental Treatment - r eimburse 85% 80 % of billed charges fo r routine dent al servic es for dates of 

service on or after April 1, 2009.
4. Specialized De ntal Se rvices -  re imburse (a) a  p ercentage of charges for n on-orthodontic re lated 

services and (b) a flat fee-for-service for orthodontic related services. 
a. Percentage of Charges for non-orthodontic services – Effective for dates of service on or after April 

1, 20 09, Th e the  State p ays 85 % 80 % of b illed cha rges fo r m edically n ecessary no n-orthodontic den tal car e, 
determined by: 1) the consideration that 65-70% of the usual & customary rate is nationally known to account for 
the dental provider’s actual costs; and,  2)  an allowance of an additional mark-up to permit a reasonable and fair 
profit and as incentive for providers to participate in the Medicaid Program in order to create adequate access to 
dental care.

b. Flat Fee-for-Service for orthodontic services – The State identifies three primary orthodontic related 
services that en compass orthodontic re imbursement:  1)  Pr e-orthodontic treatment visit; 2 ) Com prehensive 
orthodontic tr eatment o f t he a dolescent de ntition; an d, 3)  Pe riodic or thodontic tre atment v isit.  R ates for  e ach 
orthodontic se rvice a re de termined b y ad opting th e 7 5th percentile o f or thodontic ra tes paid by the  Di vision of 
Public Health Special Dental Program, which, compare favorably to commercial coverage and encourage provider 
participation and adequate ac cess to orthodontic care.  Care provided out side of thes e three services will be 
reimbursed at a percent age of charges.  Medicaid reimbursement for these th ree orthodontic services will be the 
lower of the submitted charges or the established Medicaid rate.
DELAWARE REGISTER OF REGULATIONS, VOL. 12, ISSUE 12, MONDAY, JUNE 1, 2009



PROPOSED REGULATIONS 1491
DMMA PROPOSED REGULATION #09-21f
REVISIONS:

ATTACHMENT 4.19-D
Page 1

METHODS AND STANDARDS FOR ESTABLISHING PAYMENT RATES
PROSPECTIVE REIMBURSEMENT SYSTEM

FOR LONG TERM CARE FACILITIES
STATE PLAN AMENDMENT 4.19-D

Payment Methodology for Rate Periods Beginning January 1, 2009
A. Notwithstanding any other provision of this section, the following adjustments will apply to reimburse-

ment rates for all long term care facilities, except for state owned and operated facilities.
B. Effective for dates of service on or after April 1, 2009, per diem rates for long term care facilities will be 

adjusted to the rates that were in effect on December 31, 2008.
C. Future rate adjustments will be suspended until further notice.

I. General Provisions 
A. Purpose 
This plan es tablishes a reimbursement s ystem for long-term c are facilities that complies with federal 

requirements, including but not limited to: 
• Requirements of the Omnibus R econciliation Act of 1981 that nursing facility provider reimbursements be 

reasonable and adequate to assure an efficient and economically operated facility. 
• The requirement that Medicaid payments in the aggregate do not exceed what would have been paid by 

Medicare based on allowable cost principles. 
• Limitations on the revaluation of assets subsequent to a change of ownership since July 18, 1984. 
• Requirements of the Omnibus Reconciliation Act of 1987 to est ablish one level of nursing care, i.e., 

Nursing Fac ility Care, to eliminat e the des ignation of Skilled and Intermediate Care, and to provide 
sufficient staff to meet these requirements. 

• The requirement to employ only nurse aides who have successfully completed a training and competency 
evaluation program or a competency evaluation program.

B. Reimbursement Principles 
1. Providers of nursing facility care  shall be reimbursed prospectively determined per diem rates based 

on a p atient bas ed classif ication sy stem.  Pr oviders of ICF -MR a nd ICF- IMD ser vices shall be  re imbursed 
prospectively determined per diem rates. 

 ATTACHMENT 4.19-D
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2. The Delaware Medicaid Program shall reimburse qualified providers of long -term care based on the  
individual Medicaid recipient's days of care multiplied by the applicable per diem rate for that patient's classification 
less any payments made by recipients or third parties. 

II. Rate Determination for Nursing Facilities 
A. Basis for Reimbursement 

Per Diem reimbursement for nu rsing facility services shall be c omposed of five prospe ctively determined 
rate com ponents tha t re imburse p roviders for p rimary patient care, se condary p atient care, su pport ser vices, 
administration, and capital costs. 
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The pr imary patient care com ponent of th e pe r die m ra te is ba sed on  the nur sing car e cost s r elated 
specifically to each patient's classification .  In a ddition to a ssignment t o case mix  classifications, patients may 
qualify for supplementary pr imary care reimbursement based on their characteristics and special service needs. 
Primary care component reimbursement for each basic patient classification will be the same for each facility within 
a group. For the purpos e of est ablishing rates, nursing facilities shall be divided into groups of like facilities for 
which a schedule of primary rates, including rate additions, is established for each group:

Payment for the secondary, support, administrative, and capital costs comprise the base rate, and is unique to 
each facility. P rovider c osts are repo rted annually to Medica id and are used to est ablish rate ceilings for the 
secondary, support, and administrative cost centers in each provider group. 

The sections that follow provide specific details on rate computation for each of the five rate components. 

B. Rate Components 
Payment for services based on the sum of five rate components. The rate components are defined as: 
• Primary Patient Care.  This cost cent er encompasses all cost s that are involved in th e provision of 

basic nursing care for nursing home patients and is inclusive of nursing staff salaries, fringe benefits, 
and tr aining costs. All nurses’ sa laries, fring e ben efits, an d training fo r st aff with du ties th at count 
towards the minimum staff requirements will be included in this cost center.

ATTACHMENT 4.19-D
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• Secondary Patient Care. This cost center encompasses other patient care costs that directly affect 
patient health status and quality of car e and is in clusive of clinical consultants, social ser vices, raw 
food, med ical su pplies, a nd n on p rescription d rugs, d ietitian ser vices, den tal ser vices ( in pu blic 
facilities only),   and activities personnel. 

• Support Services.  This c ost center includes costs for dep artments that p rovide supportive services 
other than medic al care and is inc lusive of diet ary, operation and mainte nance of the fac ility, 
housekeeping, laundry and linen, and patient recreation. 

• Administrative. This ca tegory includes costs that are not  patient re lated and is inclusive of owne r/
administrator salary, medical and nursing director salary (excluding such time spent in direct p atient 
care), administrative salaries, medical records, working capital, benefits associated with administrative 
personnel, home of fice expe nses, man agement of  re sident p ersonal fu nds, an d mo nitoring an d 
resolving patient’s rights issues. 

• Capital. Th is ca tegory include s costs r elated to  th e p urchase an d le ase of pr operty, pla nt an d 
equipment and is inclusive of lease costs, mortgage interest, property taxes and depreciation. 

C. Excluded Services 
Those servic es to res idents of priv ate long term care  facilities that are ordina rily bil led direc tly by 

practitioners will continue to be billed separately and are not covered by  the rate component categories. This 
includes prescription dr ugs, M edicare Part B covered services, physic ian s ervices, hospitalization an d d ental 
services, laboratory, radiology, and certain ancillary therapies. 

For public facilities, laboratory , radiology, prescription drugs, phys ician services, dent al s ervices, and 
ancillary therapies may be included in the per diem.

Peer Group A Private facilities in New Castle County and public facilities located in New 
Castle County at the discretion of the Medicaid Director

Peer Group B Private facilities in Kent and Sussex Counti es and public facilities located 
in Kent and Sussex Counties at the discretion of the Medicaid Director

Peer Group C Public facilities operated by the State of Delaware
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Costs of training and certification of nurse aides are billed separately by the facilities as they are incurred, 
and reimbursed directly by Medicaid. 

ATTACHMENT 4.19-D
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D. Primary Payment Component Computations 
The primary patient care rate component is based on a patient index system in which all nurs ing home 

patients are classified into patient classes. The lowest resource intensive clients are placed in the lowest class. 
The Department will assign classes to nursing home patients. Initial classification of patients occurs through the 
State's pre-admission screeni ng program.  Thes e initial classifications w ill be  reviewed by D epartment nurses 
within 31 to 45 days after assignment. Patient classification will then be reviewed at leas t twice a year.  Facilities 
will receive notices from the Department concerning class changes and relevant effective dates. 

1. In order to establish the patient classification for reimbursement, patients are evaluated and scored by 
Medicaid review nurses according to the specific amount of staff assistance needed in Activity of Daily Living (ADL) 
dependency areas. These include Eating, Mobility, Transfer, and Toileting. Potential scores are as follows: 

0 - Independent 
1 - Supervision (includes verbal cueing and occasional staff standby) 
2 - Moderate assistance (requires staff standby/physical presence) 
3 - Maximum Assistance 

Patients receiving moderate or maximum ass istance w ill be considered "dependent" in that ADL area. 
Patients receiving supervision will not be considered dependent.  Reimbursement is determined by assigning the 
patient to a patient classification based on their ADL scores and the provision of any Clinical Care Items. 

Each patient classification is related to specific nursing time factors.  These time factors are multiplied by 
the 75th percentile nurse wage in each provider group to determine the per diem rate for each classification. 

2. Patients rec eiving an activ e rehabilit ative/preventive program as defined and approved by  the 
Department shall be reimbursed an additional 20% of the primary care rate component.

To be considered for the added reimbursement allowed under this provision, a facility  must develop 
and prepare an indiv idual rehabilit ative/preventive care plan. This plan of care must cont ain rehabilit ative/
preventive care programs as described 
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in a Department approved list of programs.  The services must seek to address specific activity of daily 
living and other functional problems of the patient.  The care plan must also indicate specific patient goals, and 
must have a physician's approval. 

The Department will evaluate new facility-developed rehab ilitative/preventive c are plans during it s 
patient classification reviews of nursing homes.

Interim provisional approval of plans can be provided by Department review nurses. When reviewed, 
the Department will examine facility documentation on the provision of rehabilitative/preventive services to patients 
with previously approved care plans as well as progress towards patient goals. 

3. Patients exhibiting disruptive psycho social behaviors on a frequent basis as defined and classified by 
the D epartment s hall re ceive a n a dditional 1 0 pe rcent o f t he pr imary ca re r ate c omponent f or th e appropriate 
classification.

The specific psychosocial behav iors that w ill be  considered for added re imbursement under this 
provision are those that necessitate additional nursing st aff intervention in the provision of personal and nursing 
care. Such behaviors include: verbal and physically disruptive actions, inappropriate social behavior, non-territorial 
wandering, and any other similar patient problems as designated by the Department. 
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Facilities must have complete documentation on frequency of such behaviors in a   p atient's chart for 
the Department to consider the facility for added reimbursement under this provision.  This documentation will be 
evaluated during patient classification reviews of a nursing home. 

4. Patient cla ss r ates ar e d etermined ba sed o n the time  re quired to  ca re fo r patients in each 
classification, and nursing wage, fringe benefit, and training costs tabulated separately for each facility peer group.

Primary rates are established by the following methodology: 

• Annual wa ge su rveys and  cost r eports r equired o f e ach p rovider ar e used  to  de termine 7 5th

percentile hourly nursing wages for Peer Groups A and B.  For Peer Group C, wage surveys and 
cost reports are combined and treated as one facility prior to determining the 75th percentile. 
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The cost report used in the calcul ations will represent the fis cal year ending June 30th of the previous 
reimbursement year. The Delaware reimbursement year, for purposes of rate setting, is fro m January 1 th rough 
December 31 for Peer Groups A and B, and October 1 through September 30 for Peer Group C.

This is calculated by first dividing total pay by total hours for each nursing classification (RN, LPN, Aide) in 
each facility, then arraying them to determine the 75th percentile within each provider group.  Based on cost data 
from each provider group, hourly wage rates are adjusted to include hourly training and fringe benefit costs within 
each provider group. 

• In each of the provider peer groups the rates are established in the same manner. 
The primary component of the Medicaid nursing home rate is determined by multiplying the 75th 
percentile hourly nursing wage for RNs, LPNs, and Aides by standard nursing time factors for each 
of the base levels of patient acuity. 

• Providers will be reimbursed for agency nurse costs if their use of agency nurses does not exceed 
the a llowable a gency nu rse ca p determined e ach ye ar by th e Delaware Medicaid st aff. An y 
nursing c ost incurred in exce ss of the allowable cap will not be included in the nursing cost 
calculation. 

• Within e ach o f th e p atient classes, Med icaid pr ovides "In centive ad d-ons" to en courage 
rehabilitative and preventive programs. Rehabilitative and preventive services shall be reimbursed 
an ad ditional 20 % of th e pr imary care  ra te component.  Ince ntive p ayments d iscourage th e 
deterioration of patients into higher classifications. 

• Patients exhib iting di sruptive p sychosocial b ehaviors o n a fr equent b asis as define d b y th e 
Department an d ar e r eceiving a n a ctive psychosocial/preventive program as  de fined a nd 
approved by th e Dep artment shall be reimbursed an  ad ditional 1 0% o f the p rimary care ra te 
component.
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• Patients receiving an ac tive re habilitative/preventive program and a p sychosocial/preventive 
program as defined by the Department shall be reimbursed an additional 20% of the primary care 
rate component plus  an additional  10% of the rehabilit ative/preventive rate (32% of the primary 
care rate component).

E. Non-primary Rate Component Computations 
Facility rates for the four non-primary components of secondary, support, administrative, and capit al are 

computed from annual provider cost report data on reimbursable co sts. Re imbursable cost s ar e de fined to b e 
those that are allowable based on Medicare principles, according to HIM 15. Costs applicable to services, facilities, 
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and supplies furnished to a provider by commonly owned, controlled or related organizations shall not exceed the 
lower cost of comparable services purchased elsewhere.

The cost report used  in the cal culations will repres ent the fiscal year ending June 30th of t he previous 
reimbursement year.  The Delaware reimbursement year, for purposes of rate setting is from January 1 th rough 
December 31 for Peer Groups A and B and October 1 through September 30 for Peer Group C.

• Individual allowable cost items  from cost repo rts for eac h facility comprising the base rate 
component are summed and divided by patient days.  For established facilities, the p atient day 
amount used  in  this comp utation e qual a ctual patient da ys or estimated da ys based o n a  90  
percent o ccupancy of M edicaid certified b eds, whichever is gr eater. The day amo unt for new 
facilities¹ equals actual patient days for the period of operation, or estimated days based on a 75 
percent occupancy of Medicaid certified beds, whichever is gr eater. This applies to cost cent ers 
comprising the basic rate.

The discussion tha t follo ws expla ins ra te co mputation for  th e secon dary, support, administrative and  
capital payment centers.

1. Secondary patient care rates are reimbursed according to the cost of care determined prospectively up 
to a calculated c eiling (115 percent of median per diem costs). Using the same fac ility peer grouping that was 
determined for the calculation of the primary care payment component, the following steps are required:

• Facilities are grouped into three peer group s – private facilities  in N ew Castle County, private 
facilities in Kent and Sussex Counties, and public facilities.
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• Individual allowable cost items from cost reports for each facility compri sing the secondary care 
component are summed and divided by patient days.  For established facilities, the p atient day 
amount used in  th is com putation e quals a ctual patient da ys o r estimate d da ys ba sed on  a 90  
percent occu pancy of Med icaid cer tified be ds, wh ichever is gr eater.  Th e da y a mount for n ew 
facilities¹ equals actual patient days for the period of operation, or estimated days based on a 75 
percent occupancy of Medicaid certified beds, whichever is greater.

• The median per diem cost is determined for each category  of fac ility and inflated by 15 percent. 
The secondary care per diem assigned to a facility is the actual allowable cost up to a maximum of 
115 percent of the median.

2. Support service component rates are determined in a manner that parallels the secondary component 
rate calculation proc ess.  However, the ceiling is s et at  110 percent of median support cos ts per day for the 
appropriate category  of facilit y. In addition, facilities, which maintain c osts below the cap, are entitled to an 
incentive payment 25 percent of the difference between the facility’s actual per day cost and the applicable cap, up 
to a maximum incentive of 5 percent of the cap amount.

* “New facility” is defined as:  (1) New construction built to provide a new service of either intermediate 
or skilled nursing care for which the exis ting facility  has never before been certified, or (2) construction of an 
entirely new facility totally and administratively independent of an existing facility.

3. Administrative comp onent rate s ar e de termined in a man ner parallel to th e secon dary component. 
However, the ceiling is set at 105 percent of median costs per day. A facility is entitled to an incentive payment of 
50 percent of the difference between its actual costs and the cap. The incentive payment is limited to 10 percent of 
the ceiling amount.

4. Capital component rates are determined prospectively and are subject to a rate floor and rate ceiling. The 
dollar amounts representing the 20th percentile of actual per diem capital cost ( floor) and the 80th percentile of 
actual per diem capital cost (ceiling) are calculated.  If the facility's costs are greater than or equal to the floor, and 
less than or equal to the ceiling, the fa cility's prospective rate is equal to it s actual co st. If the facility's costs are 
below the f loor, the prospective rate is e qual to  the lower of  the floor or  ac tual cost plus twenty-five percent o f 
actual cos t.  If the facility' s costs are greater than the ceiling, the prospective rate  is equal to the higher of the 
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ceiling or ninety-five perc ent of ac tual cost. Cost s associated wit h rev aluation of ass ets of a facility  will not be 
recognized.  
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The capital component is also subject to the occupancy standards as set forth in section II.E. of State 
Plan Amendment 4.19-D. The capital component rate is calculated on a statewide basis.    

5. Where services are currently contracted by the nursing facility to a practitioner, additional services may 
be billed directly.  These services are not covered by the rate c omponent categories for private facilities, but may 
be included in the rate for public facilities. These services include therapies, physician services, dental services 
and prescription drugs.

F. Computation of Total Rate from Components 
A facility 's secondary, support, administrative, and capit al payments will be summed and c alled its basic 

rate.  The total rate for a patient is then determined by adding the primary rate for which a patient qualifies to the 
facility's basic  rate compon ent. The basic p ayment amount will not vary  ac ross p atients in a nursing home. 
However, the primary payment will depend on a patient's class and qualification for added rehabilitative/preventive 
and/or psychosocial reimbursement.

G. OBRA '87 Additional Costs 
1. Nurse Aide Training and Certification 

Providers of long-term care services will be reimbursed directly for the reasonable costs of training, 
competency testing and certification of nurse aides in compliance with the requirements of OBRA '87. The training 
and comp etency testing must be in a pr ogram ap proved by th e De laware De partment of Health an d Social 
Services, Division of Public Health. A "Statement of Reimbursement Cost of Nurse Aide Training" is submitted to 
the state by each facility quarterly. 

Costs reported on the Statement of Reimbursement Cost are reimbursed directly and claimed by the 
State as administrative costs. They include:

• Costs incurred in testing a nd certifying currently employed nurse aides, i.e., testing fees, tuition, 
books, and training materials. 

• Costs of providing State approved training or refresher training in preparation for the competency 
evaluation testing to employed nurse aides who have not yet received certification.
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• Salaries o f in -service instructors to con duct State approved training programs for  the p ortion of 
their time  involved  with tra ining, or  fees cha rged by pr oviders of a  S tate a pproved tra ining 
program. 

• Costs of transporting nurse aides from the nursing facility to a testing or training site. 

The following costs of nurse aide training are considered operational, and will be reported annually on 
the Medicaid cost report.  These costs will be reimbursed through the Primary cost component of the per diem rate. 

• Salaries of nurse aides while in training or competency evaluation. 
• Costs of additional staff to replace nurse aides participating in training or competency evaluation. 
• Continuing education of nurse aides following certification. 

2. Additional Nurse Staff Requirements 
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Additional nurse staff required by a nursing facility to comply with the requirements of OBRA '87 will be 
reimbursed under the provisions of the Delaware Medicaid Patient Index Reimbursement System (PIRS).  This 
system makes no dis tinction between levels of care for reimbursement.  Nursing costs are derived from average 
hourly wage, benefit, and trai ning c ost dat a provided on the Nursing Wage Survey submitted by  eac h fac ility. 
Prospective rates for each patient acuity classification are calculated by these costs by the minimum nursing time 
factors.  Although representative of actual costs incurred, these prospectively determined rates are independent of 
the number employed or the number of staff vacancies at any given time.

3. Additional Non-Nursing Requirements 
The Delaware Medicaid reimbursement system will recognize the incremental costs of additional staff 

and services incurred by nursing facilities to comply with the mandates of OBRA ’87.  Prospective rate calculations 
will be adjusted to account for costs incurred on or after October 1, 1990.
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Where services are currently contracted by the nursing facility to a practitioner, additional services may 
be billed directly.  These services are not covered by the rate component categories (for private facilities, but may 
be included in the rate for public facilities.) These services include therapies, physician services, dental services, 
and prescription drugs.  

A supplemental schedule to the Statement of Re imbursement Costs (Medicaid Cost Report) will be 
submitted by each facility to demons trate projected staff and service costs required to comply with OBRA'87.  For 
the rate year beginning October 1, 1990, facilities may project full year costs onto prior year reported actual costs 
to be included in the rate calculation. 

The supplemental schedule will be us ed to project cos ts incurred for programs effective October 1, 
1990 into the pros pective reimbursement rates. Wh ere nursing care fac ilities indicate new and anticip ated staff 
positions, those costs will be inc luded with the actual SFY '90 cost s when calculating the reimbursement rates 
effective October 1, 1990.

Additional staff requirements include dietitian, med ical director, medical records, activities personnel, 
and social worker. 

H. Hold Harmless Provision
For the first year under the patient index reimbursement system the Department will have in effect a hold-

harmless provision.  The purpose of the provision is to give facilities an opportunity to adjust their operations to the 
new system. Under this provision, no facility will be paid less by Medicaid under the p atient index system than it 
would have been paid had Federal Fiscal Year 1988 rates, adjusted by an inflation factor, been retained.

    For the period October 1, 1990 to September 30, 1991, the Department will have in ef fect a hold-harmless 
provision with respec t to capital reimburs ement rates. The purpose of this  provision is to giv e facilities an 
opportunity to adjust their operations to the new system. Under this provis ion, facilities will be paid the greater of 
the ra te u nder the p rospective ca pital r ate me thodology or  the rate ba sed on reimbursable cost s. Beginning 
October 1, 1991, all facilities will be subject to the prospective capital rate methodology described in Section II, E.4.

I. Annual Rate Recalculation
1. Primary Payment Component

ATTACHMENT 4.19-D
Page 12

Rates for the primary p atient care  component w ill be r ebased annually.  T wo sources of provider-
supplied data will be used in this rate rebasing:
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• An annual nurs ing wage and salary survey  th at the Dep artment will c onduct of all Medicaid-
participating nursing facilities in Delaware.

• Nursing home cost report data on nurses’ fringe benefits and training costs.

For Peer Groups A and B, the 75th percentile wages will be redetermined annually from the wage and 
salary survey, and the standard nurse time factors will be applied for each patient classification.  The cost report 
and wage and salary survey will be for the previous year ending June 30.  For Peer Group C, wage surveys and 
cost reports are combined and treated as one facility prior to determining the 75th percentile.

2. Non-Primary Payment Components
The payment caps for the s econdary, support, and administrative c omponents will be rebased every 

fourth year  using the comp utation metho ds specified in  Section E ab ove.  Fo r th e int erim pe riods between 
rebasing, the payment caps will be inflat ed annually based on reasonable inflation estimates as published by  the 
Department.  Facility-specific payment rates for these cost cent ers shall then be calculated using these inflated 
caps and cost report data from the most recently available cost reporting period.

The capital floor and ceiling will be rebased annually.
3. Inflation Adjustment

Per Diem caps for primary, secondary, support and admini strative cost centers will be adjusted each 
year by inflation indices.  The inflation indices will be obt ained from a recognized source and based on an 
appropriate index for the primary cost center and the following cost centers: secondary, support and administrative.

ATTACHMENT 4.19-D
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The inflation factors are applied to the actual nursing wage rates to compensate for the annual inflation 
in nursing costs.  This adjustment is made before the nurse training and benefits are added and the wages are 
multiplied by the standard nurse time factors.

Examples of inflation indices that may be used includes but is not limited to:
1. Department of  Eco nomics, Un iversity of Delaw are Health Care In dex (o r o ther sim ilar 

university research centers’ index).
2. U.S. Department of Labor, Bureau of Labor Statistics, Consumer Price Index. 
3. CMS Prospective Payment System-Skilled Nursing Facility Input Price Index.
4. CMS Excluded Hospital 2002 Input Price Index.
5. CMS Excluded Hospital with Capital Input Price Index.
6. CMS Rehabilitation, Psychiatric, and Long Term Care Hospital with Capital Input Price Index.

Cost center caps are used  to set an upper limit on the amount a provider will be reimburs ed for the 
costs in the secondary, support, and administrative cost centers. Initially, these caps are computed by determining 
the median valu e of th e pr ovider’s actu al da ily cost s, then ad justing up wardly according to the p articular cost 
center.  The Secondary cost center cap is 115% of the provider group median, and Administrative costs are capped 
at 105% of the median. Delaware Medicaid will recalculate non-primary cost center caps every fourth year . The 
next rebase w ill be for rates  effective January 1, 2008 fo r Peer Groups A and B and October 1, 2007 for Peer 
Group C. In interim rate y ears, these cost center caps will not be  recomputed.  Instead, cost center caps will be 
adjusted by inflation factors. The inflation index provided by a recognized source will be applied to the current cap 
in each cost center in each provider group to establish the new cap. The actual reported costs will be compared to 
the cap. Facilities with costs above the cap will receive the amount of the cap.

ATTACHMENT 4.19-D
Page 14
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J. Medicare Aggregate Upper Limitations
The State o f Delaware assures CMS tha t in  no case sha ll aggregate payments made under this pla n, 

inclusive of DEFRA capital limitations, exceed the amount that would have been paid under Medicare principles of 
reimbursement.  As a result  of a change of ownership, on or af ter July 18, 1984, the State w ill not increase 
payments to providers for depreciation, interest on ca pital and return on equity, in the aggregate, more than the 
amount that would be recognized under section 1861(v)(1)(0) of the Social Security Act.  Average projected rates 
of p ayment sh all be t ested a gainst such limit ations.  In th e even t that  aver age p ayment ra tes excee d su ch 
limitations, rates shall be reduced for those fac ilities ex ceeding Medic are principles as applied to all nursing 
facilities.

III. Rate Determination ICF/MR and ICF/IMD Facilities
Delaware will rec alculate th e prospective per diem rates for ICF/MRs and IC F/IMDs annually for the 

reimbursement year, January 1 through December 31 for Peer Groups A and B and October 1 through September 
30 for Peer Group C.  Within Peer Groups A, B, and C defined in section II.A., there are additional classifications of 
facilities that affect reimbursement. They are:

1. Public ICF/MR facilities of 8 beds or less.
2. Public ICF/MR facilities of greater than 8 beds.
3. Private ICF/MR facilities of 60 beds or less.
4. Public ICF/IMD facilities.

These facilities will fall into the peer group that matches their g eographic location within the state. Facilities 
classified as ICF/MR or ICF/IMD shall be reimbursed their actual total per diem costs determined prospectively up 
to a ceiling. The ceiling is set at the 75th percentile of the distribution of costs of the facilities in each class.

An inflation factor (as described in II.I .3 above) will be applied to prior year ’s costs to determine the current 
year’s rate.

IV. Rate Reconsideration
A. Primary Rate Component

Long-term car e pr oviders shall h ave the  right to r equest a r ate r econsideration for  alle ged p atient 
misclassification relat ing to the Department’s assignm ent of the case m ix classification.  Conditions for 
reconsideration are specified in the Department’s nursing home appeals process as specified in the long-term care 
provider manual.

1. Exclusions from Reconsideration

ATTACHMENT 4.19-D
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Specifically excluded from patient class reconsiderations are:
• Changes in patient status between regular patient class reviews.
• Patient classif ication de terminations, u nless the  lo ss of r evenues fo r a m onth’s period o f alleged 

misclassification equals ten percent or more of the facility’s Medicaid revenues in that month.
2. Procedures for Filing

Facilities shall submit requests for reconsiderations within sixty days after patient classifications are 
provided to a facility .  All reques ts shall be s ubmitted in w riting and mus t be accompanied by s upporting 
documentation as required by the Department.

3.  Patient Reclassifications
Any reclassification resulting from the reconsideration process will become effective on the first day of 

the month following such reclassification.

B. Non-Primary Rate Components
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Long-term care providers shall have the right to request a rate reconsideration for any alleged Department 
miscalculation of one or more non-primary payment rates.

Miscalculation is defined as incorrect computation of payment rates from provider supplied data in annual 
cost reports.

1. Exclusions from Reconsideration
Specifically excluded from rate consideration are:
• Department classification of cost items into payment centers.
• Peer-group rate ceilings.
• Department inflation adjustments.
• Capital floor and ceiling rate percentiles.

ATTACHMENT 4.19-D
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2. Procedures for Filing
Rate reconsiderations shall be submitted within sixty days after payment rate schedules are provided 

to a facility.  All requests shall be submitted in writing and must be accompanied by supporting documentation as 
requested by the Department.

3. Rate Adjustments
Any rate adjustments resulting from the reconsideration proc ess will take place on the firs t day of the 

month following such adjustment.  Rate adjustments resulting from this provision will only affect the facility that had 
rate miscalculations.  Payment ceilings and incentive amounts for other facilities in a peer group will not be altered 
by these adjustments.

C. Waiver of Requirements
The Dir ector of  th e D ivision o f M edicaid an d Medical As sistance may waive, for a limited period, any 

provision of th e S tate Plan re lated to “Me thods an d Standards for Est ablishing Payment Rates: Pr ospective 
Reimbursement Sys tem for Long  Term Care Facilities”, if a c ircumstance exists that could negatively af fect the 
health, safety and welfare of residents in Delaware if the provision is not waived for a limited period related to the 
immediate crisis. 

V. Reimbursement for Super Skilled Care
A higher rate will be p aid for individuals who need a greater level of s killed care than that which is currently 

reimbursed in Delaware nursing facilities. For patients in the Super Skilled program the rate will be determined as 
follows:

A summary of each individual who qualified under the Medicaid program’s criteria for a “Super Skilled” level of 
care will be sent to local nursing facilities, which have expressed an interest in providing this level of care. They will 
be asked to submit bids, within a specific time frame, for their per diem charge for caring for the in dividual. The 
Medicaid program will review t he bids and s elect the one that most meets the needs of the patient at the lowest 
cost.

VI. Reporting and Audit Requirements
A. Reporting

ATTACHMENT 4.19-D
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All facilities certified to participate in the Medicaid program are required to maintain cost data and submit 
reports on the form and in the  format specified by the Department.  Such reports shall be filed annually.  Co st 
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reports are due within  ninety days of th e close o f the state fiscal year.  A ll Medicaid participating fac ilities shall 
report allowable costs on a state fiscal year basis, which begins on July 1 and ends the following June 30.  The  
allowable costs recognized by Delaware are those defined by Medicare principles.

In addition, a ll facilities are required to com plete and submit an annual nursing wage survey on a for m 
specified by the Dep artment.  All fac ilities must provide nursing wage dat a for the time periods  requested on the 
survey form.

For patients in the Super Skilled program, annual Super Skilled bids will be considered the cost report for 
Super Skilled services.  The nursing facility cost report must be adjusted to reflect c osts associated with care for 
Super Skilled patients.

Failure to submit timel y cost reports or nursing wage surveys within the allowed time pe riods when the 
facility has not been granted an extension by the Department, shall be grounds fo r suspension from the program. 
The De partment may levy fines fo r fa ilure to subm it tim ely d ata as d escribed in Se ction II.D. of the Gen eral 
Instructions to the Medicaid nursing facility cost report.

B. Audit
The Department shall conduct a field audit of participating facilities, in accordance with Federal regulation 

and State law.  Both cost reports and the nursing wage surveys will be subject to audit.
Overpayments id entified a nd do cumented a s a  re sult o f fie ld au dit ac tivities, or  ot her findings ma de 

available to the Department, will be recovered.  Such overpayments will be accounted for on the Quarterly Report 
of Expenditures as required by regulation.

Rate revisions resulting from field audit will only  affect payments to th ose facilities that had an identified 
overpayment.  Payment ceilings and incentive payments for other facilities within a peer group will not be altered by 
these revisions.

ATTACHMENT 4.19-D
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C. Desk Review
All co st r eports an d n ursing wa ge su rveys sh all b e subjected to a  de sk re view ann ually.  Only desk 

reviewed cost report and nursing wage survey data will be used to calculate rates.

VII. Reimbursement for Out-of-State Facilities
Facilities located outside of Delaware will be paid the lesser of the Medicaid reimbursement rate from the state 

in which they are located or the highest rate established by Delaware for comparably certified non-state operated 
facilities as specified above.

VIII.Reimbursement of Ancillary Service 
For Peer Groups A and B:

Oxygen, physic al therapy , occupational therapy , and spee ch therapy  will be reim bursed on a fee-for-
service basis.  The rates for these serv ices are determined by a survey of all enrolled facilities’ costs.  The cost s 
are then arrayed and a cap set at the median rate.  Facilities will be paid the lower of their cost or the cap.  The cap 
will be recomputed every three years based on new surveys.

The Delawar e Me dicaid Program’s nu rsing hom e ra te calculation, the Patien t Ind ex Reimbursement 
System, complies with requirements found in the Nursing Home Reform Act and all subsequent revisions.  A 
detailed description of the methodology and analysis used in d etermining the a djustment in payment amount for 
nursing facilities to take into ac count the cost of servic es required to attain or maintain the highes t prac ticable 
physical, me ntal a nd p sychosocial we ll-being of each r esident e ligible fo r be nefits und er T itle XIX is found in 
Attachment A.

For Peer Group C:
Ancillary Services are included in the per diem reimbursement.
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IX. Reimbursement for Pediatric Nursing Facility Care 
Certain Medicaid-eligible ch ildren under the age of 21 years require facility-based nursing care and would be 

best served in a s pecialized pediatric nursing facility (that is, other than a traditional nursing facility). In order to 
qualify for this care, clients must be determined to require this level of care by the DMMA Medical Evaluation Team.

The level of reimbursement for each client will be based on the level of care determined by the DMMA Medical 
Evaluation Team. A pe r diem r ate shall be established for  ea ch le vel o f care b ased on r easonable cost s for  
comparable DMMA services that have a demonstrated cost history and that serve a similar population, adjusted as 
necessary to reflect substantive differences in program operation. Rates for each level of care shall be computed 
for a base year and may be inflated each year thereafter using a nationally recognized inflation index. In addition to 
all n ursing a nd op erational cost s, pe r diem r ates a re in clusive of all servic es, including bu t no t limited to all 
therapies, supplies, non-custom durable medical equipment and over-the-counter (OTC) dr ugs required to treat 
the child’s medical condition but do not include custom durable medical equipment for the individual use of a client 
or prescription (“legend prod uct”) drugs, which will be bill ed directly to Medicaid by the appropriate medical care 
provider in accor dance with  Me dicaid p olicy. Cli ents assessed a s re quiring th e h igher le vel of car e ma y a lso 
receive a supplemental per diem payment for ventilator care.

Eligible children in Pediatric Nursin g Facilities located out side of D elaware are reimburs ed at the lowes t 
Delaware Pediatric Nursing Fa cility rate for each client category leve l to which they  are assigned af ter being 
assessed by the DMMA Medical Evaluation Team.  

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

16 DE Admin. Code 11003

PUBLIC NOTICE

DSSM Food Supplement Program

Utility Expenses; Liquid Resources and Loans; Continuing Shelter Charges; Household Size; and, Verification 
Subsequent to Initial Certification

In compliance w ith the State's Administrative Procedures Act (AP A -  Title 29, Chap ter 101 of the Delaware 
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Se ction 512, Delaware Health and 
Social Services (DHSS) / Division of Social Services is  proposing to amend Food Supplement Program policies in 
the Divisio n o f Social Se rvices Ma nual ( DSSM) r egarding Utility Expenses; Liquid Resources and Loans; 
Continuing Shelter Charges; Household Size; and, Verification Subsequent to Initial Certification.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written 
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program & 
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware 
19720-0906 or by fax to (302) 255-4425 by June 30, 2009. 

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the 
results of Department and Division staff analysis and the consideration of the comments and written materials filed 
by other interested persons.
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SUMMARY OF PROPOSED CHANGES

The proposed changes described below amend Food Supplement Program (FSP) policies in the Division of 
Social Se rvices M anual (DSSM) regarding Utility Expenses; Liquid Resources and Loans; Continuing Shelter 
Charges; Household Size; and, Verification Subsequent to Initial Certification. 

Statutory Authority
• 7 CFR §273.2(f)(1)(iii), Utility Expenses;
• 7 CFR §273.2(f)(1), Mandatory Verification; 
• 7 CFR §273.2(f)(3), State Agency Option,   
• 7 CFR §273.2(f)(1)(x), Household Composition; and,
• 7 CFR §273.2(f)(8), Verification Subsequent to Initial Certification.

Summary of Proposed Changes
The purpose of the proposed changes is to simplify the verification process and remove rules not required by 

the federal Supplemental Nutrition Assistance Program (SNAP), as follows:
DSSM 9032.3, Utility Expenses: The change makes clear that staff only verify the utility that is needed to give 

the household the appropriate Standard Utility Allowance (SUA). Revised policy adds clarificat ion that addresses 
utilities for unoccupied homes.

DSSM 9032.8, Liquid Resources and Loans: The change removes th is verification which is  no t mandatory 
under federal guidelines. Therefore, DSSM 9032.8 is “R eserved”. DSSM 9 059 excludes loans which h ave to be  
repaid from counting as income. DSSM 9038 allows the Division of Social Services (DSS) to verify any information 
that is questionable. 

DSSM 9032.9, Continuing Shelter Charges: The change corrects the text that this section applies only to initial 
certifications, not recertifications.

DSSM 9032.11, Household Size: The change removes this requirement to verify household size which is not 
mandated b y fe deral r ules. Th erefore, DSSM 9 032.11 is  “ Reserved”. DSSM 90 38 allows DSS to ver ify a ny 
information that is questionable. 

DSSM 9038 , Verification Subsequent to Initial Certification: The chan ge re laxes the  verification rules for 
recertification to more align them with federal rules. 

DSS PROPOSED REGULATIONS #09-20
REVISIONS:

9032.3  Utility Expenses
If a hous ehold wishes to claim expenses for an unoccupi ed home, v erify the actual utility expenses in every 

case and do not use the standard utility allowance.
For those households entitled to the heating/cooling or limited standard utility allowance as specified in DSSM 

9060, verify that the household actually incurs a utility expense, although there is no need to v erify the amount of 
the expense. 

Do not verify more than one utility, except for the limited utility allowance, unless questionable in accordance 
with DSSM 9033 .

For those househ olds entitled to the one-uti lity s tandard, verify th e actual amount of the utility at eac h 
application and recertification.

Verify only the utility (or utilities) needed for the household to receiv e one of the four S tandard Utility 
Allowances.

Heating and Cooling SUA
• Verify the electric bill for air conditioning, or
• Verify the utility that provides the heat.
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Limited SUA
• Verify only two utilities (non-heat and non-cooling).

One Utility SUA
• Verify the one utility (non-heat, non-cooling and non-phone).

Phone SUA
• Verify the phone expense.

Utilities for Unoccupied Homes per 9060 F(4) 
• Verify the actual expenses for the unoccupied home.
• If the household has utility expenses at both homes, give the appropriate SUA.
• If the household has utility expenses only at the unoccupied home, the SUA is not permitted. Combine 

the actual utility expenses with the shelter costs.

(Break In Continuity of Sections)

9032.8  Liquid Resources and Loans
When verifying whether funds are exempt as a loan, a legally binding agreement is not required. A statement 

signed by both parties which indicates that the payment is a loan and must be repaid will be sufficient verification. 
However, if the household receives payments on a recurrent or regular basis from the same source but claims the 
payments are loans, also require that the provider of the loan sign a statement which states that repayments are 
being made or that payments will be made in accordance with an established repayment schedule. Reserved 

9032.9 Continuing Shelter Charges
Verify shelter costs at initial applic ation, at recertification, and when shelter expense change if  allowing the 

expense could potentially result in a deduction expenses if the expense is a potential deduction.

(Break In Continuity of Sections)

9032.11  Household Size
Verification will be accomplished through a collateral contact or readily available documentary evidence. Any 

documents which reasonably establish household size must be accepted and no requirement for a specific type of 
document may be imposed.

Examples of acceptable documentary evidence which the applicant may provide include, but are not limited to, 
school records, draft cards, census records, marriage records, or those examples listed in DSSM 9032.7 .

Factors involving household composition w ill not be verified unle ss questionable in accordanc e w ith DSSM 
9033.

For ex ample, a  client applied for  a fa mily size o f six. He pr ovides the  birth cer tificates or  so cial se curity 
numbers for each member. Household size is verified. No other verifications are needed.

If a clien t a pplied for  six memb ers and his/her  lea se in dicates eigh t people l ive th ere, ho usehold size is 
questionable. Staff then need to ask for a collateral statement or landlord form  Reserved

(Break In Continuity of Sections)

9038 Verification Subsequent to Initial Certification Verification for Recertifications and Interim Changes
[273.2(f)(8)] [7 CFR 273.2(f)(8)]

A. Recertification - V erify all income at each recertification. V erify shelter and utility expenses at each 
recertification. Previously unreported medical expenses and total recurring medical expenses which have changed 
by mor e th an $25 sh all also be ve rified at re certification. Do not verify total medical expe nses claimed by 
households which a re uncha nged o r ha ve chan ged by $2 5 or  less, un less th e infor mation is incomp lete, 
inaccurate, inconsistent, or outdated. 
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Verify any changes in the legal obligation to pay child support, the obligated amount, and the amount of 
actual payments made to nonhousehold members for households eligible for the child support deduction. Verify 
unchanged child support payments only if questionable. 

Verify newly obtained Social Security Numbers at recertification according to procedures outlined in DSSM 
9032.5 .

Other infor mation which  ha s changed ma y be ver ified at recertification. Do  no t verify un changed 
information unless the information is incomplete, inaccurate, inconsistent, or outdated.
Changes -  Changes r eported during the certification period are subject to  the same ve rification procedures as  
apply at initial certification. Verify all changes in income. Verify all changes in shelter and utility expenses. Do not 
verify total medical expenses unless the information is incomplete, inaccurate, inconsistent, or outdated.

Guidelines for determining if information is outdated:
• Expenses billed monthly - no more than 3 months old
• Expenses billed quarterly - no more than 6 months old
• Expenses billed seasonally - no more than 1 year old
• Expenses billed annually - no more than 1 year old.

For in dividuals who are satisfying  the ABA WD wor k requirements by wor king, by com bining wor k and  
participation in a work program, or by participating in a work or workfare program that is not operated or supervised 
by the State, the individuals' work hours shall be verified.

A. At recertification, verify:
• All income. 
• Shelter costs when the household moves or reports a change of more than $25.
• Utility expenses if the household moves or reports a change.
• Unreported or new medical expenses.
• Monthly allowable medical expenses that have changed by more than $25.
• Changes in the legal obligation to pay child support, the obligated amount, and the amount of actual 

payments made to non-household members.
• Newly obtained Social Security Numbers.
• Work hours for individuals who are satisfying the ABAWD work requirements. 
• Other information that has changed if questionable.

Do not verify:
• Monthly allowable medical expenses that are unchanged or have changed by $25 or less, unless the 

information is incomplete, inaccurate, inconsistent, or more than 12 months old.
• Unchanged child support payments, unless questionable.
• Unchanged information unless the information is incomplete, inaccurate, inconsistent, or more than 12 

months old.

B. For changes reported during the certification period, verify:
• The same information as verified at initial certification.
• All income.
• Shelter and utility expenses if the household reports a change.

Do not verify:
• Total r ecurring m edical expenses u nless the  in formation is incomplete, ina ccurate, inc onsistent, or 

more than 12 months old.
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DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 314 and 1111 (18 Del.C. §§314 and 1111)

18 DE Admin. Code 305

PUBLIC NOTICE

1501 Medicare Supplement Insurance Minimum Standards

INSURANCE COMMISSIONER KAR EN WELDIN STEWART, CIR-ML hereby gives notice of intent to ado pt 
amendments to pr oposed Department of In surance Regulation 1501 relating to Med icare Supplement Insurance 
Minimum Standards.  The docket number for this proposed amendment is 1120.   

The purpose of the proposed amendment to regulation 1501 is to update the existing regulation with respect to 
federal statutory law. The text of the proposed amendment is reproduced in the June 2009 edition of the Delaware 
Register of Regulations.  The text can also be viewed at the Delaware Insurance Commissioner's website at: http:/
/www.delawareinsurance.gov/departments/documents/ProposedRegs/ProposedRegs.shtml.

The Department of Insurance does not plan to hold a public hearing on the p roposed changes.  Any person 
can file  wr itten comments, suggestions, briefs, compilations of  data or  other materials concerning the proposed 
amendments.  Any wr itten submission in response to this notice and relevant to th e proposed changes must be 
received by the Department of Insurance no later than 4:30 p.m., Monday July 6, 2009, and should be addressed 
to Mitch Crane, Esquire, Delaware Department of Insurance, 841 Silver Lake Boulevard, Dover, DE 19904, or sent 
by fax to 302.739.2021 or email to mitch.crane@state.de.us.  

* PLEASE NOTE: Due to the size of the proposed regulation it is not being published here. A copy is available 
at:

1501 Medicare Supplement Insurance Minimum Standards

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

BOARD OF MEDICAL PRACTICE
Statutory Authority: 24 Delaware Code, Section 1713(a)(12) (24 Del.C. §1713(a)(12))

24 DE Admin. Code 1700

PUBLIC NOTICE

The De laware Bo ard of Medical Practice (“the Board”) has proposed changes to its ru les and re gulations 
regarding the supervision of physician assistants. The proposal amends regulation 16.0 as permitted by 24 Del.C.
§1771(e) and (i)  by cre ating a ne w subsection 16.2 that enables the Board of Medical Practice to  increase the 
number of physician assistants that may be supervised by one supervising physician upon written application and 
a finding by the Board of good cause. The existing subsection 16.2 has been renumbered to 16.3.

A public hearing w ill be held on July  21, 2009 at 3:00 p.m. in the s econd floor c onference room A of the 
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public can offer comments. 
Anyone wishing to receive a co py of the proposed rules and regulations may obtain a co py from the Delaware 
Board of Medical Practice, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover DE 19904.  Persons wishing to 
submit written comments may forward these to the Board at the above address.  The final date to receive written 
comments will be at the public hearing.
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The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following the 
public hearing.

1700 Board of Medical Practice

(Break In Continuity of Sections)

16.0 Definition of Direct Supervision of Physicians' Assistants
16.1 "Supervision" as that te rm is used in 24  Del.C. §1703(e)(7) is interpreted by th e Board of Med ical 

Practice as re quiring th at the supervising phy sician be physic ally pre sent on  the p remises and  
immediately available, in pe rson, for consultation and assistance. Provided, however, that no thing in 
this interpretation shall in any way interfere with currently valid nursing practices.

16.2 No supervising physician m ay su pervise more than 2 ph ysician assistants un less gr anted a n 
exemption by the Boar d. As p rovided in  24 Del. C . §1 771 (e)  an d (i)  th e Boa rd may incre ase or  
decrease the number of physician assistants being supervised. The Board may issue an exemption to 
increase the number of physician assistants supervised by a physician upon written application filed by 
the supervising physician demonstrating good caus e for the request. Requests for exemption will be 
considered on a case by case ba sis. The requesting physician has the burden of demonstrating that 
the granting of an exemption will not endanger the public health, safety, or welfare.

16.23 Any physician desiring to supervise an assistant who will perform acupunctu re upon a patient shall 
make a me dical evalu ation of the p atient an d de termine tha t acu puncture tre atment is me dically 
appropriate prior to the commencing of any acupuncture treatment by a ph ysician's assistant. Such 
evaluation will be made on the patient's initial contact with the physician without referral. A physician's 
assistant emp loyed by a ph ysician for  the purpose of adm inistering an acup uncture trea tment to  
patients shall n ot ad minister such tre atment unle ss a n in itial eva luation by the  ph ysician has b een 
made. In addition, no subsequent acupuncture treatments of a patient shall occur unless the physician 
has requested such trea tment. No physician shall supervise a physician's assistant who administers 
acupuncture treatment to patients unless the physician is proficient in the field of acupuncture and has 
assured himself that the physician's assistant is a lso proficient in  the administration of acupu ncture 
treatment. A physician's assistant who administers acupuncture treatment to patients at the direction 
of a physician shall administer such treatment only within the physical confines of the physician's office 
at such times when the physician is physically present on the premises and immediately available for 
consultation.

*Please Note:  As the rest of the sections were not amended, they are not being published. A copy of the 
regulation is available at:

1700 Board of Medical Practice
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PUBLIC SERVICE COMMISSION
Statutory Authority: 26 Delaware Code, Section 209(a) (26 Del.C. §209(a))

PUBLIC NOTICE

ORDER NO. 7559

AND NOW, this 5th day of May, 2009, the Commission determines and orders the following:
1. On October 7, 20 08, th e Co mmission entered PSC Or der No. 74 58, wh ich pr omulgated proposed 

Regulations Governing Safety o f Gas Transmission and Distribution Systems (the “Pr oposed Regulations”).  The 
Commission promulgated the Proposed Regulations as a result of the enactment of 26 Del.C. § 821 (authorizing 
the Commission to make and enforce rules required by the Natural Gas Pipeline Safety Act of 1968, as amended 
(49 U.S.C. Chapter 601)).  See also 26 Del.C. § 209(a).

2. As re quired by the Ad ministrative Pr ocedures Act, the Pr oposed Re gulations wer e pu blished in th e 
Delaware Register.  A notice regarding the Proposed Regulations was also published in The News Journal and the 
Delaware State News newspapers and delivered to each public utility owning or operating any gas transmission or 
distribution systems in Delaware.

3. Following the p romulgation and  pu blication of the  Proposed Regu lations, Comm ission S taff ha s b een 
working with various parties on revisions to the Proposed Regulations.  Attached hereto as “Exhibit B” is a revised 
set of Proposed Regulations produced as a result of these discussions.  Based upon the recommendation of Staff, 
the Commission determines that the revised Proposed Regulations shall be considered as a new proposal subject 
to the notice requirements of 29 Del.C. § 10118(c) and all other  requirements of subchapter II of Chapter 101 of 
Title 29.  See 29 Del.C. § 10118(c).

Now, Therefore, it is Hereby Ordered by the Affirmative Vote of Not Fewer than Three Commissioners:

1. That, pursuant to 26 Del.C. §§ 2 09(a) and 821, an d 29  Del.C. § § 10111 et seq., the Commis sion 
promulgates r evised Re gulations G overning Sa fety o f Gas T ransmission an d Distrib ution Systems ( "Revised 
Proposed Regulations").

2. That the Secretary of the Commission shall transmit to the Registrar of Regulations for publication in the 
Delaware Register the Revised Proposed Regulations and the no tices attached hereto as Exh ibits "A" and  "B" 
respectively.

3. That t he Secretary shall cause the notice a ttached hereto as Exh ibit "A" to be sen t by U.S. mail to  all 
utilities which own and/or operate any  gas transmission or distribution system in Delaware and all persons who 
have made timely written requests for advance notice of the Commission's regulation-making proceedings.  

4. That the Commission reserves the jurisdiction and authority to enter such further Orders in this matter as 
may be deemed necessary or proper.

BY ORDER OF THE COMMISSION:
Arnetta McRae, Chair
Joann T. Conaway, Commissioner
Jaymes B. Lester, Commissioner
Dallas Winslow, Commissioner
Jeffrey J. Clark, Commissioner

IN THE MATTER OF THE ADOPTION OF RULES TO |
ESTABLISH AN INTRASTATE GAS PIPELINE SAFETY |
COMPLIANCE PROGRAM PURSUANT T0 | PSC REGULATION DOCKET NO. 61
26 DEL.C. CH. 8, SUBCHAPTER II |
(OPENED OCTOBER 7, 2008) |
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ATTEST:
Karen J. Nickerson, Secretary

NOTICE OF COMMENT PERIOD ON PROPOSED REVISED REGULATIONS CONCERNING GAS PIPELINE 
SAFETY AND GAS TRANSMISSION AND DISTRIBUTION SYSTEMS, INCLUDING THE COMMISSION'S 

JURISDICTION TO MAKE AND ENFORCE RULES REQUIRED BY THE FEDERAL GAS PIPELINE SAFETY 
ACT OF 1968, AS AMENDED

The Delaware General Assembly has enacted legislation granting the Del aware Public Service Commis sion 
("Commission") the authority to make and enforce rules required by the federal Gas Pipeline Safety Act of 1968, as 
amended (49 U.S.C. Chapter 601), to qualify for federal certification of a state pipeline safety compliance program 
relating to the regulation of intrastate gas pipeline transportation.  The new legislation is found at 26 Del.C. § 821.

In or der to  co mply with th e new le gislation, o n or a bout Octo ber 7, 200 8, th e Comm ission pr omulgated 
regulations, con taining twelve sectio ns, intended to g overn the  safety of the  ga s transmission an d d istribution 
systems, whic h are subject to the Commis sion's jurisd iction (the “ Proposed Reg ulations”).  T he Proposed 
Regulations a nd a notice regarding the Proposed Reg ulations wer e published in  the  Dela ware Re gister of 
Regulations, Vol. 12, Issue 5, pp. 655-60 (11/1/08).

Following publication of the Proposed Regulations, the Commission Staff and certain interested parties have 
made various substantive re visions to  th e Pro posed Regulations.  Accor dingly, the Co mmission entered PSC 
Order No. 75 59, r equiring that the r evised Pr oposed Regulations b e re -published for  pub lic comment.  The  
Commission hereby solicits written comments, suggestions, compilations of data, briefs, or other written materials 
concerning th e revised Pro posed Re gulations.  Ten ( 10) co pies of su ch m aterials sh all be f iled wit h the 
Commission at its of fice located at 861 Silver  Lake B oulevard, Ca nnon Building, Su ite 100, Dover, D elaware, 
19904.  All such materials shall be filed with the Commission on or before June 30, 2009.  

The revised Proposed Regulations and the materials submitted in connec tion therewith will be available for 
public inspection and copying at the Commission's Dover office during normal business hours.  The fee for copying 
is $0.25 per page.  The regulations may also be reviewed, by appointment, at the office of the Division of the Public 
Advocate located at the Carv el State Office Bu ilding, 4 th Floor, 820 Nor th French Street, Wilmington, Delaware 
19801.

Any individual with disabilities who wishes to participate in these proceedings should contact the Commission 
to discuss any auxiliary aids or  services needed to fac ilitate such review or participation.  Such contact may be in 
person, by wr iting, by tele phone, or othe rwise.  T he Commission's to ll-free telephone number (in Delaware) is 
(800) 2 82-8574.  An y p erson with qu estions ma y a lso contact the  Co mmission S taff a t ( 302) 736 -7500 (Text 
Telephone also). Inquiries can also be sent by Internet e-mail to karen.nickerson@state.de.us.

8000 Rules to Establish an Intrastate Gas Pipeline Safety Compliance Program

(Opened October 7, 2008)

1.0 Definitions
Unless otherwis e defined herein, all c apitalized te rms a nd phrases shall have t he m eanings g iven 
those terms and phrases in applicable sections of Chapter 601 of Title 49 of the United States Code 
and the Code of Federal Regulations, Title 49, Parts 190, 191, 192, 193, 198 and 199, as may be 
amended and revised (collectively the “Federal Regulations”).
“Commission” means the Delaware Public Service Commission.
“Corrective Action Orders” refers to those orders referenced in 49 U.S.C. § 60112(d).
“Federal Regulations” shall have the meaning ascribed above.
"Gas Leakage Survey" means a survey of gas facilities as defined in Sections 192.706 and 192.723 
of the Federal Regulations. 
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“Leak Classification and Action Criteria” means a p rocedure by which lea kage indication of gas 
can be graded and controlled. 
“Operator” means an “underground pi peline facility operator”, as defined in 26 Del. C. § 80 2(11). 
Notwithstanding the fo regoing, “Operator” shall no t inc lude any  operator of  a Pipeline facility  that 
transports hazardous liquid or only petroleum gas or petroleum gas/air mixtures to – (i) fewer than ten 
(10) customers, if no portion of the facility is located in a public place,  or (ii ) a single customer , if the 
facility is located entirely on the customer’s premises (no matter if a portion of the facility is located in a 
public place). 
“Regulated Facilities” shall include both Pipeline facilities and any LNG facility.
“Regulations” shall refer to the regulations set forth herein.
“Staff” shall mean the staff of the Commission.

2.0 Regulations
2.1 The minim um st andards governing the design, co nstruction, fa brication, inst allation, inspection, 

reporting, testing, ope ration, main tenance, protection, an d th e safety aspe cts of ope ration an d 
maintenance of Regulated Facilities shall be those standards set forth in Parts 191, 192 and 193 of the 
Federal Regulations, as applicable.

2.2 The minimum standards governing the drug and a lcohol testing required of operators of Regulated 
Facilities shall be those standards set forth in Part 199 of the Federal Regulations. 

2.3 The conversion of Liquefied Natural Gas to a gaseous state and subsequent injection into a Pipeline 
facility shall be done in a manner which does not reduce the level of odorization within the system to 
below that required by Part 192 of the Federal Regulations.

2.4 All Oper ators sh all con duct Gas Le ak Sur veys in  acco rdance with  and  at such in tervals a s are 
provided under the Federal Regulations.  

2.5 Each Op erator con ducting Gas Leak Sur veys shall, fo r a m inimum o f sev en (7 ) ye ars, m aintain 
records of leaks detected during the Sur veys. Such records shall be ava ilable for inspection by the 
Staff, subject to the provisions of 26 Del. C. § 213, to the extent applicable

2.6 Each Op erator shall id entify a L eak Classifica tion and Action Criter ia a pplicable to th e Pip eline 
facilities it operates in De laware, which classification and criteria shall be co nsistent with the Federal 
Regulations.  Eac h Operator shall institute and maintain on a continuing basis, records that identify 
any leaks discovered on the Pipeline facilities it operates, which records shall include, at a minimum, 
the location , date of discover y, cla ssification u nder th e Operator’s Lea k Cla ssification and  Action 
Criteria, and the steps taken in response to such leaks.

2.7 Cast-iron pipe in sizes 4-inch and smaller shall not be installed in Pipeline facilities beginning thirty (30) 
days after ap proval o f th ese Reg ulations.  This  r equirement shall not b e con strued to r equire 
replacement of any such pipe installed prior to such time. 

2.8 Notwithstanding anything contained in these Regulations to the contrary, the Commission shall have 
no authority to enforce any of these Regulations as they pertain to interstate Pipeline facilities.

3.0 Delegation of Authority
With r espect to  the e nforcement o f th ese Regu lations, the  Co mmission a nd S taff sha ll have th e 
authority to investigate the methods and practices of Operators; to require that Operators maintain and 
file reports, records and other information; to enter upon and to inspect the property, buildings, plants 
and o ffices of Oper ators; to in spect boo ks, r ecords, p apers and d ocuments of  Operators; a nd to  
enforce these Regulations as provided herein. 

4.0 Informal Disposition of Potential Violation
When an evaluation of an Operator's records or Regulated Facilities indicate that the Operator is  or 
may be violating these Regulations, Staff shall provide the Operator with prompt notice of the potential 
violation, a t w hich p oint S taff m ay inf ormally d iscuss th e potential v iolation with th e O perator. An y 
documentation or  physical evidence necessary to  support an  alle gation of  no n-compliance m ay be  
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obtained during the inspection.  Timely corrective action may be taken by the Operator of the facilities 
where a potential violation exists, thus correcting the potential violation without further action.

5.0 Written Formal Notice of Potential Violation
After evidence of a potential violation is collected and a violation report written, notice and opportunity 
to respond will be afforded the Operator by a letter from Staff providing the Operator with copies of all 
relevant documentation, including the written violation reports, notifying the Operator of the results of 
the on-site evaluation and specifically citing the provision of the applicable Regulation(s) the Operator 
is alleged to be violating.  The operator must respond in writing within thirty (30) days from receipt of 
such violation notice, unless the Operator and Staff otherwise agree.

6.0 Response Options Open to Operators
6.1 The Operator, in responding to the violation notice, may:

6.1.1 Submit a written plan to Staff specifying actions that the Operator will take to correct the violation, 
a schedule for completion of each action step, and a final date of completion. If Staff accepts the 
corrective plan submitted by the Operator, the violation shall be deemed resolved.

6.1.2 Request an informal conf erence with Staff.  Upon  request for an inform al conference, Staff will 
establish a date, time, and location for the conference. During the conference, Staff will review the 
violation re port with th e Operator to id entify corrective a ctions in an  eff ort to  reach a m utually 
acceptable resolution of the alleged violation. If this effort fails, Staff may refer the alleged violation 
to the Commission for formal action.

7.0 Commission Action
7.1 If the violation is ref erred to the Commis sion for formal resolution, the Commission may, pursuant to 

procedures est ablished und er rule s and reg ulations, t ake action a vailable un der ap plicable law , 
including, but not limited to, the following:

7.1.1 The Commission may seek injunctive relief in a court of competent jurisdiction;
7.1.2 The Commission, as the agent of the Administrator as se t forth in the Federal Regulations, may 

issue the civil penalties set forth in 49 U.S.C. § 60122(a) and subpart B of Part 190 of the Federal 
Regulations; and 

7.1.3 The Commission may order an Operator to take corrective action.

8.0 Corrective Action Orders
8.1 If the Commission finds that a Regulated Fac ility is hazardous (a  “Hazardous  Facility”) to life or 

property, the Com mission ma y iss ue a  Co rrective Action  Ord er re quiring th e Op erator to t ake 
immediate corrective action, which may include:

8.1.1 Suspended or restricted use of the Hazardous Facility;
8.1.2 Physical inspection;
8.1.3 Testing;
8.1.4 Repair;
8.1.5 Replacement; or
8.1.6 Other appropriate action.

8.2 The Co mmission shall give the Ope rator writte n no tice an d an  opportunity fo r a he aring be fore 
issuance of a Corrective Action Order unless the Commission or its Staff determines there is a serious 
and imm inent threat to life, pr operty, or  th e en vironment, in  which ca se, the  Co mmission o r it s 
designated he aring exam iner may issue  an eme rgency Co rrective Action Or der. If  th e Corr ective 
Action Order is issued without a prior hearing, the Commission shall give the Operator written notice 
and an opportunity for a hearing before the Commission or its designated hearing examiner as soon as 
possible after the issuance of the Corrective Action Order. 
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9.0 Exceptions
The Operator may take exceptions from the decision of the hearing examiner as provided by Delaware 
law or the Rules of Practice of the Commission. After receipt of the exceptions, the Commission or 
Staff may investigate further and hold a public hearing on the matter within a reasonable time.

10.0 Granting of Federal Regulation Waivers
10.1 Upon ap plication by  an Operator, th e Co mmission m ay gr ant a  waiver from compliance with  the  

Federal Regulations, subject to review by the Office of Pipeline Safety Regulation of the United States 
Department of Transportation.

10.2 Waivers may be granted for particular circumstances where it is inappropriate for an Operator to follow 
a regulation of general applicability.

10.3 Before granting a waiver, the Commission must give notice and opportunity for written comments and 
a public hearing, unless the  Commission  finds tha t notice is im practicable, unnecessary, no t in th e 
public interest, or that an emergency exists.

10.4 If the Commission finds a requested waiver  is con sistent with ga s pipeline safety and is othe rwise 
justified, the waiver  may be iss ued under appropriate terms and conditions with a st atement of the 
reasons for granting the waiver.

10.5 If the Commission finds a requested waiver  is in consistent with gas pipeline safety or is otherwise 
unjustified, the request must be denied, and the applicant notified of the reasons for denial.

10.6 The Commission must give the Office of Pipeline Safety Regulation of the United States Department of 
Transportation written notice of each waiver at least sixty (60) days before it becomes effective. Each 
notice of waiver must provide the following information:

10.6.1 The name, address, and telephone number of the applicant;
10.6.2 The safety standards involved;
10.6.3 A description of the Regulated Facilities involved; and 
10.6.4 The justification for the waiver, including the reasons why the standards are not appropriate and 

why the waiver is consistent with gas pipeline safety.
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated.  Underlined text  indicates new 
text added at the  time of the proposed action.  Language which is stricken through indicates text be ing deleted. 
[Bracketed Bold la nguage] ind icates text added at the time the final o rder was issu ed.  [Bracketed stricken 
through] indicates language deleted at the time the final order was issued.

Final Regulations

The op portunity for public comme nt shall be he ld ope n fo r a min imum of 30 da ys af ter the proposal is 
published in the Register of Regulations.  At th e conclusio n of all hearings and af ter re ceipt within  the time  
allowed of all written materials, upon all the testimonial and writ ten evidence and information submitted, together 
with summaries of the evidence and information by subordinates, the agency shall determine whether a regulation 
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include:  (1)  A brief 
summary of the evidence and information submitted;  (2)  A brief summary of its findings of fact with respect to the 
evidence and information, except where a rule of procedure is being adopted or amended;  (3)  A decision to adopt, 
amend or  repeal a re gulation o r to  take no action  and the d ecision sh all be  supported by it s findings on  the 
evidence an d information r eceived;  (4)  T he exact text and cit ation of such reg ulation ado pted, ame nded or  
repealed;  (5)  The effective date of the order;  ( 6)  Any other findings or conclusions required by th e law under 
which the agency has authority to act; and (7)  The signature of at least a quorum of the agency members.

The effective date o f an order which ad opts, amends or repeals a re gulation shall be n ot less tha n 10 days 
from the date the order adopting, amending or repealing a regulation has bee n published in it s final form in the 
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.
DEPARTMENT OF AGRICULTURE
HARNESS RACING COMMISSION

Statutory Authority: 3 Delaware Code, Section 10005 (3 Del.C. §10005)\
3 DE Admin. Code 501

ORDER

Pursuant to 29 Del. C. § 10118 and 3 Del. C. §10005, the Delaware Harness Racing Commission issues this 
Order adopting proposed amendments to the Commission’s Rules.  Following notice and a public hearing on May 
5, 2009, the Commission makes the following findings and conclusions:

Summary of the Evidence

The Commission posted pub lic notice of the p roposed amendments to DH RC Rule 10  in the A pril 1, 2009 
Register of Regulations (Volume 12, Issue 10) and for two con secutive weeks in Ap ril in The News Journal and 
Delaware State News. The Commission proposed to update Rule 10 in its entirety after Rules Committee review. 

The Commission received no written com ments. The Commission held a pu blic hearing on May 5, 2009, in 
which no public comments were made. 

Findings of Fact and Conclusions

The public was given notice and an opportunity to provide the Commission with comments in wr iting and by 
testimony at the public hearing on the proposed amendments to the Commission’s Rules. 

After considering the rule changes as proposed, the Commission hereby adopts the rule changes as proposed. 
The Commission believes that these rule changes will allow the D elaware Harness Racing Commis sion rules to 
more accurately reflect current policy and procedures.
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The ef fective date of this Or der wil l be te n (1 0) days fro m th e pub lication of this Order in the Register of 
Regulations on May 1, 2009.

IT IS SO ORDERED this 5th day of May, 2009.
Beverly H. (Beth) Steele, Chairman
Robert (Breezy) Brown, Commissioner
George P. Staats, Commissioner
Mary Ann Lambertson, Commissioner
Kenneth Williamson, Commissioner

* Please note that no cha nges were made to the regulation as originally proposed and published in the 
April 2009 issue of the Register at page 1256 (12 DE Reg. 1256). Therefore, the final regulation is not being 
republished. A copy of the final regulation is available at:

Harness Racing Commission Rules and Regulations

THOROUGHBRED RACING COMMISSION
Statutory Authority: 3 Delaware Code, Section 10005; 29 Delaware Code,

Section 4815(b)(3)(c)(3)
(3 Del.C. §10005; 29 Del.C. §4815(b)(3)(c)(3))

3 DE Admin. Code 1001

ORDER

Pursuant to  29 Del.C. § 10108(c) a nd 3 Del.C. §1 0103, th e Dela ware Tho roughbred Ra cing Comm ission 
issues this Order adopting amendments to Section 15 of the rules and regulations by amending existing Rule 15.14 
to allow conditional use of shock wave therapy, extracorporeal shock wave therapy, or radial pulse wave therapy 
treatments.

Summary of the Evidence

1. As required, public notice was given by publication of the proposed amendments in the News Journal and 
Delaware State. News.

2. A public hearing held on May 12, 2009, at 10:00 AM, in  the  Horseman's Of fice at Delaware Park, 777 
Delaware Park Blvd., Wilm., DE, where members of the public were given the opportunity to offer comments.

3. Anyone wishing to r eceive a cop y of the  p roposed regulations were ab le to ob tain a copy fro m th e 
Thoroughbred Racing Commission, 777 Delaware Park Blvd., Wilm., DE.

4. Copies also  pu blished on line at  the Register of  Regulations we bsite: http://regulations.delaware.gov/
services/current_issue.shtml.

5. Persons wishing to submit written comments were able to forward these to the attention of M r. John F. 
Wayne, Executive Director, Thoroughbred Racing Commission, 777 Delaware Park Blvd., Wilm., DE 19804.

6. The final date to receive written comments was 10:00 AM on May 12, 2009.

Findings of Fact and Conclusions

1. The commission concludes the proposed rules be adopted as proposed.
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2. The effective date of this Order w ill be ten (10) days from the publication of this Order in the Register of 
Regulations on June 1, 2009.

IT IS SO ORDERED this 12th day of May 2009.
Bernard J. Daney, Chairman
W. Duncan Patterson, Secretary/Commissioner
Debbie Killeen, Commissioner
Edward Stegemeier, Commissioner
Henry James Decker, Commissioner

* Please note that no changes were made to the regulation as originally proposed and published in the May 
2009 iss ue of t he Register at  page 1360 (12 DE Reg. 136 0). Therefore, the final regu lation is not  being 
republished. A copy of the final regulation is available at:

Thoroughbred Racing Commission Rules and Regulations

DEPARTMENT OF LABOR
DIVISION OF INDUSTRIAL AFFAIRS

OFFICE OF WORKERS’ COMPENSATION
 Statutory Authority: 19 Delaware Code, Section 2322B (19 Del.C. §2322B)

ORDER

A public meeting was held on May 4,  20 09, to  receive public co mments relating to  revised Fee  Schedule 
Instructions and Guidelines (“Instructions”), Physicians and Employers Forms (“Forms”), Utilization Review (“UR”), 
and the adoption of a 6th additional Practice Guideline (“Cervical PG”) by the Delaware Department of Labor.  The 
members of the Health Care Advisory Panel (“HCAP”) present recommend that the Secretary of Labor adopt this 
proposal as it was published in the Register of Regulations, Volume 12, Issue 10 (April 2009).

SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

Exhibits Admitted:
Exhibit 1 – News Journal Affidavit of publication of notice of public meeting.
Exhibit 2 – Delaware State News Affidavit of publication of notice of public meeting.
Exhibit 3 – Written comments submitted by Medtronic prior to the public meeting.

No further written comments were received by the Delaware Department of Labor.  After the Panel concluded 
with their introductions, the public was invited to share their comments.

The following comments were made during the public meeting.

Fee Schedule Instructions:
First, Mr. Richard Stokes commented on proposed Administrative Regulations 4.23.1 Multiple Procedures.  Mr. 

Stokes commented that other states do not pay 100% for multiple procedures.  Most other states use a graduated 
fee schedule for multiple procedures.
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After his comment about the forms, Dr. Andrew Gelman asked the panel why the HCAP removed the “Durable 
Medical Equipment” section from the Fee  Schedule Instructions.  HCAP Chair, Dr. Bruce Rudin, pointed out that 
the “Durable Medical Equipment” section was not deleted, but moved to a different place in the document.

Cervical Practice Guideline:
Second, Dr. S teven Ede ll, Radiologist, p rovided comments abo ut his concer ns th at the cerv ical practice 

guideline required i njured wor kers to  on ly r eceive high field  MRIs as  th e initial MRI.   He po inted ou t that the 
American College of Radiology does not d istinguish between high and low field MRIs.  HCAP Ch air, Dr. Bruce 
Rudin clarified that Administrative Regulation 4.1.1 for the cervical practice guideline was not intended to only allow 
high field MRIs for the initial MRI.  Dr. Rudin asked Dr. Edell to let the HCAP know if he experienced problems with 
payers deny ing his bills based on that incorrec t interpret ation.  The H CAP w ould then c onsider clarifying the 
cervical practice guideline regarding MRIs.  Ms. Carmichael provided Dr. Edell with a copy of section 4.1.1.

Forms:
Third, Dr. And rew Gelman comme nted that h e personally completed over 20 0 p hysicians for ms, but o nly 

receive 2 forms back from employers.  He was concerned the forms were not being used by the employer to return 
the injured worker to work.

Utilization Review:
No Public Comment.

The Panel voted:
(1) Unanimously to recommend approval of the Fee Schedule Instructions revisions;
(2) Unanimously to recommend approval of the Cervical Practice Guideline;
(3) Unanimously to recommend approval of the Physicians and Employers Forms revisions; and
(4) Unanimously to recommend approval of the Utilization Review revisions.

Therefore the HCAP a greed to submit and recommend the revisions to  the Fee Schedule Instructions and 
Guidelines, Forms,  Utilization Review, and the addition of the Cervical Practice Guideline for adoption by the 
Delaware Department of Labor.

RECOMMENDED FINDINGS OF FACT WITH RESPECT TO THE EVIDENCE AND INFORMATION

The HCAP is persuaded that the proposals are consistent with administrating the statutory directives in the 
workers’ compensation law. 

RECOMMENDATION

The proposals are respectfully submitted to the Secretary of Labor for consideration with a recommendation for 
adoption this 4th day of May, 2009.

HEALTH CARE ADVISORY PANEL

Bruce Rudin, M.D. Chair George B. Heckler, Esquire, Vice-Chair
Marcia Dewitt Walter Power, M.D.
Glenn Brown Josette Covington, M.D.
James Downing, M.D. Barry Bakst, D.O.
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DECISION AND EFFECTIVE DATE

Having reviewed and considered the record and recommendations of members of the Health Car e Advisory 
Panel to adopt rev isions of the Fee Schedule Instructions and Guidelines, Forms, Utilization Review, and add the 
Cervical Practice Guideline.  The Fee Schedule Instructions and Guidelines, Forms, Utili zation Review, and add 
the Cervical Practice Guideline are hereby adopted by the De laware Department of Lab or and ma de effective 
June 1, 2009.

TEXT AND CITATION

The Fee Schedule Instructions and Guidelines, Forms, Utilization Review, and add the Cervical Practice Guideline 
notice app eared in th e Reg ister of Re gulations, V olume 12 , Issu e 10  (April 1, 2009).  The  Fee  Schedule 
Instructions and Guidelines, Forms, Utilization Review, and add the Cervical Practice Guideline are available from 
the Department of Labor, Division of Industrial Affairs, Office of W orkers’ Compensation or  on the  department’s 
website:  www.delawareworks.com.

DEPARTMENT OF LABOR
John McMahon, Secretary of Labor

* Please note that no cha nges were made to the regulation as originally proposed and published in the 
April 2009 issue of the Register at page 1266 (12 DE Reg. 1266). Therefore, the final regulation is not being 
republished. A copy of the final regulation is available at:

1341 Workers’ Compensation Regulation
1342 Part F Cervical Treatment Guideline

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL 
CONTROL

DIVISION OF FISH AND WILDLIFE
Statutory Authority: 7 Delaware Code, Section 903(e)(2)(a) (7 Del.C. §903(e)(2)(a))

7 DE Admin. Code 3541; 3581

Secretary’s Order No.:  2009-F-0015

3540 Sharks and 3581 Spiny Dogfish

Date of Issuance:   May 15, 2009
Effective Date of the Amendment:  June 11, 2009

I. Background:
A public hearing was held on Thursday, April 23, 2009, at 6:30 p.m. at the Department of Natural Resources 

and Environment al Control (“DNREC”, “Dep artment”) Div ision of Soil and Water Cons ervation’s Lew es Field 
Facility, 901 Pilottown Road, Lewes, Delaware to receive comment on pr oposed amendments to the Delaware 
Tidal Fin fish Reg ulations for both Atl antic Sh arks an d S piny D ogfish.  Th e pu rposes of the  aforementioned 

Richard Heffron Wayne Collison
Douglas Briggs, D.C
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proposed am endments are ( 1) to b ring Dela ware into compliance with the  Atlantic  S tates M arine Fisheries 
Commission (“ASMFC”)’s Interstate Fishery Management Plan for Atlantic Coastal Sharks (“Coastal Sharks Plan”), 
and (2) to liberalize commercial requirements in concert with the most recent revisions to the ASMFC’s Interstate 
Fishery Management Plan for Spiny Dogfish (“Spiny Dogfish Plan”).

The Coastal Sharks Plan mirrors requirements for shark fishing in federal waters by requiring all coastal states 
from Virginia to New Jersey to prohibit recreational and commercial landings of ten (10) shark species – silky, tiger, 
blacktip, spinner, bull, lem on, nu rse, sca lloped hammerheads, great hammerhead, and smooth hammerhead – 
from May 15 thr ough Ju ly 15 .  Un der th is Plan, Dela ware and all othe r st ates must pr ohibit recreational an d 
commercial la ndings o f sandbar sha rks year -round, except for  tho se comm ercial fisher men who  ho ld a vali d 
sandbar shark research permit issued by the National Marine Fisheries Service (“NMFS”).  

It should be noted that, at the time that the Department first submitted this proposed regulatory amendment 
promulgation to the Delaware Register of Regulations, smooth dogfish (Mustelus canus) was one of the species 
included as part of the ASMFC Coastal Sharks Plan, and as such was assigned proposed daily harvest limits under 
the aforementioned federal plan.  However, the inclusion of smooth dogfish in this plan was recently re-considered 
by the ASMFC at their monthly meeting held on May 6, 2009 (at the request of North Carolina).  As a result, the 
ASMFC has proposed an addendum to formally delete this species from its Coastal Shark Plan.  Final action on 
this addendum is expected as early as August 2009.  Based upon the ASFMC’s actions in August, the Department 
may then initiate new regulatory amendment promulgations with regard to the smooth dogfish at that time, so that 
Delaware’s regulations with regard to this particular species (i.e., daily harvest limits, etc.) will mirror those ASFMC 
guidelines.  Th us, while the Department is go ing forward with som e of the proposed amendments to Dela ware 
Tidal Fin fish Reg ulation 354 1 co ncerning Atla ntic Sha rks (i.e., to co rrect minor gr ammatical errors an d ad d 
clarifying language to provide a better understanding of this regulation for Delaware anglers), most of the language 
specifically pertaining to daily harvest limits for smooth dogfish (Mustelus canus) is being formally withdrawn by the 
Department at this time, and will be re -addressed at a later date in a new regulatory promulgation, pending the 
future actions of the ASMFC as it pertains to this particular species.

The proposed amendments to the spiny dogfish regulation are based on the ASMFC’s Addendum II to th e 
Spiny Dogfish Plan.   With regard to spiny dogfish, the ASMFC coast-wide commercial quota for this species has 
been liberaliz ed to twelve (12) millio n pounds per ye ar, to be alloc ated among a Northern Region,  a Southern 
Region, and North Carolina.  The Southern Region, which includes Delaware, is allocated twenty-six (26) percent 
of the annual quota.  Once the quota in the Southern Region is projected to have been reached, the commercial 
landing, harvest, and possession of spiny dogfish for commercial purposes will be prohibited for the remainder of 
the year.

The daily landing limit for any Dela ware commercial foodfishing license holder will be three thousand (3,000) 
pounds of spiny dogfish, except for those taking spiny dogfish from federal waters or for any Delaware fisherman 
selling spiny  dogfish to a fe derally-permitted dealer, in  which case federal possession and landing limit s apply, 
including federal closures on the possession and landing of spiny dogfish.  Any Delaware commercial fisherman in 
possession of a  federal permit must ab ide by  the most restrictive spiny dogfish landing limits, whether they ar e 
federal or state.  It shou ld be noted that there are no recreational limits on spiny dogfish at this time, as the limits 
are only applicable to commercial fishermen.

The Department has the statutory basis and legal authority to act with regard to these promulgations, pursuant 
to 7 Del.C. §§903(e)(2)(a) and 903(f).  No other Delaware regulations are affected by these proposals.
A fe w comments wer e r eceived b y the De partment fro m me mbers o f the public regarding th ese p roposed 
regulatory amendments, both at the time of the public hearing held on April 23, 2009, and during the post-hearing 
phase of this promulgation.  Department personnel in the Division of Fish and Wildlife provided oral answers to all 
questions raised by the public in a thorough and timely manner.  The Department provided proper notice of the 
hearing as required by law.  Afterwards, Hearing Officer Lisa A. Vest prepared her Hearing Officer’s Report dated 
May 12, 2009, which is attached and expressly incorporated into this Order regarding this matter, and submitted 
the same to the Secretary for review and consideration.  
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II. Findings:
The Department has provided a reasoned analysis and a sound basis in the record to support the issuance of 

the final regulations proposed in this matter.  Moreover, the following findings and conclusions are entered at this 
time:

1. Proper notice of the hearing was provided as required by law. 
2. The Dep artment has ju risdiction un der it s st atutory aut hority to make a determination in this 

proceeding;
3. The Department provided adequate public notice of the proceeding and the public hearing in a manner 

required by the law and regulations; 
4. The Department held a public hearing in a manner required by the law and regulations;
5. The Department considered all timely and relevant public comments in making its determination; 
6. Promulgation of th ese pr oposed amendments w ould br ing Dela ware into  compliance with federal 

guidelines fo r th e man agement of both Atla ntic sharks a nd s piny dogfish, consistent wit h federal 
management plans and state jurisdiction;

7. Due to the ASMFC having proposed deleting the harvest and possession limits on the smooth dogfish 
species from their Atlantic Co astal Shark plan on May 6, 2009, all proposed promulgation language 
specifically pertaining to daily harvest limits for  sm ooth d ogfish ( Mustelus canus) is being formally 
withdrawn by the Department at this time, and will be re-addressed at a later date in a new regulatory 
amendment promulgation as nee ded, pending the future actions of the ASMFC as it  pertains to this 
particular species, so that Delaware’s regulations with regard to this particular species will mirror those 
ASMFC guidelines;

8. Due to the ASMFC having proposed deleting the aforementioned gill net requirements from its Coastal 
Shark Plan at this time, all pr oposed language pertaining to the same is being formally withdrawn by 
the Department at this time, and will be re-addressed at a later date in  a new regulatory amendment 
promulgation as needed, pending the future actions of the ASMFC as it pertains to this issue, so that 
Delaware’s regulations with regard to this matter will mirror those ASMFC guidelines;

9. Promulgation o f the remaining pr oposed am endments to Delaware Tidal Fin fish Reg ulation 3 541 
concerning Atlantic Sharks will correc t minor gramma tical errors which currently ex ist, and will add 
clarifying language to provide a better understanding of this regulation for Delaware anglers; 

10. The Dep artment ha s reviewed bo th of th ese p roposed reg ulatory ame ndments in  th e ligh t o f the  
Regulatory Flexibility A ct, and believes  the same to be lawful, fe asible and des irable, and that the 
recommendations as proposed should be applicable to all Delaware citizens equally;

11. The Department’s aforementioned proposed amendments to Delaware’s regulations concerning both 
Atlantic sharks and spiny dogfish, as published in the April 1, 2009 Delaware Register of Regulations
(and as  revised as no ted herein) and as set fo rth in Attachment “A” of the afor ementioned Hearing 
Officer’s Report, are adequately supported, are not arbitrary or capricious, and are consistent with the 
applicable la ws an d re gulations.  Co nsequently, both shou ld be  app roved as fina l regulatory 
amendments, which shall go into effect ten days after their publication in the next available issue of the 
Delaware Register of Regulations;

12. The Department shall submit the proposed regulations (again, as revised as noted  herein) as final 
regulations to the Delaware Register of Regulations for publication in its next available issue, and shall 
provide written notice to the persons affected by the Order; and that

13. The Department has an adequate record for its decision, and no further public hearing is appropriate 
or necessary.

III. Order:
Based on the record developed, as reviewed in the Hearing Officer’s Report dated May 12, 2009 and expressly 

incorporated herein, it is h ereby ordered that the p roposed amendments, as r evised, to Delawar e Tidal F infish 
Regulation 3541 for Atlantic Sha rks and Regulation 3581 for Spiny Dogfish b e promulgated in  final form in the  
customary manner and established rule-making procedure required by law.
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IV. Reasons:
The promulgation of Delaware T idal Finfish Regulations for both Atlantic sharks and spiny dogfish will bring 

Delaware into compliance with federal guidelines for the management of the se species, since b oth come under 
both federal and st ate jur isdiction with r egard to the h arvest management of the sa me. It is in cumbent u pon 
Delaware to be in compliance with the Commission’s plan, not only to avoid federal sanctions against Delaware 
and its fisheries, but to protect these species with these conservation measures to ensure that both Atlantic sharks 
and spiny dogfish will continue to be found in Delaware waters in the future.  
In d eveloping th is r egulation, th e Dep artment ha s b alanced the  abso lute en vironmental n eed fo r the  S tate of 
Delaware to p romulgate r egulations concerning this matter with the  imp ortant in terests a nd public co ncerns 
surrounding the same, in furtherance of the policy, purposes, and authority of 7 Del.C. §§903(e)(2)(a) and 903(f).

     David S. Small, Acting Secretary

3540 Sharks

3541 Atlantic Sharks 

(Penalty Section 7 Del.C. §936(b)(2))

1.0 Definitions:

“Fillet” shall mean to remove slices of fish flesh, of irregular size and shape, from the carcass by cuts 
made parallel to the backbone.

“Land or Landing” shall mean to put or cause to go on shore from a vessel.

["Large me sh gill ne ts" shall mea n any g ill ne t w ith me sh o f fi ve in ches o r more stretched 
measure.]

“Management Unit” shall mean any of the non-sandbar large coastal species, small coastal species, 
pelagic s pecies[, s mooth dog fish (Mu stelus c anus),] an d p rohibited spe cies of shar ks o r parts 
thereof defined in this regulation. [Smooth dogfish (Mustelus canus), although they are a species 
of shark, are not presently part of the management unit as defined above, and are not subject 
to minimum size or daily harvest restirctions. They are subject to the provisions of Regulation 
3541, Sections 3.0 and 4.0] 

“Non-Sandbar Large Coastal Species” shall mean any of the following species of sh arks or parts 
thereof:

Great hammerhead, Sphyrna mokarran

Scalloped hammerhead, Sphyrna lewini

Smooth hammerhead, Sphyrna zyqaena

[White shark, Carcharodon carcharias]

Nurse shark, Ginglymostoma cirratum

Blacktip shark, Carcharhinus limbatus

Bull shark, Carcharhinus leucas
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Lemon shark, Neqaprion brevirostris

Sandbar shark, Carcharhinus plumbeus

Silky shark, Carcharhinus falciformis

Spinner shark, Carcharhinus brevipinna

Tiger shark, Galeocerdo cuvieri

“Pelagic Species” shall mean any of the following species of sharks or parts thereof:

Porbeagle shark, Lamna nasus

Shortfin mako, Isurus oxyrinchus

Blue shark, Prionace qlauca

Oceanic whitetip shark, Carcharhinus longimanus

Thresher shark, Alopias vulpinus

“Prohibited Species” shall mean any of the following species of sharks or parts thereof:

Basking shark, Cetorhinidae maximus

White shark, Carcharodon carcharias

Bigeye sand tiger, Odontaspis noronhai

Sand tiger, Odontaspis taurus

Whale shark, Rhincodon typus

Bignose shark, Carcharhinus altimus

Caribbean reef shark, Carcharhinus perezi

Dusky shark, Carcharhinus obscurus

Galapagos shark, Carcharhinus galapaqensis

Narrowtooth shark, Carcharhinus brachyurus

Night shark, Carcharhinus siqnatus

Atlantic angel shark, Squatina dumerili

Caribbean sharpnose shark, Rhizoprionodon porosus

Smalltail shark, Carcharhinus porosus

Bigeye sixgill shark, Hexanchus vitulus
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Sevengill shark, Heptranchias perlo

Sixgill shark, Hexanchus griseus

Longfin mako, Isurus paucus

Bigeye thresher, Alopias superciliosus

"Sandbar shark" shall mean Carcharhinus plumbeus

"Shore fishing" shall mean any fishing that does not take place on board a vessel. The terms "shore 
fishing" and "shore angler" are synonymous.

“Small Coastal Species” shall mean any of the following species of sharks or parts thereof:

Bonnethead, Sphyrna tiburo

Atlantic sharpnose shark, Rhizoprionodon terraenovae

Blacknose shark, Carcharhinus acronotus

Finetooth shark, Carcharhinus isodon

3 DE Reg. 1088 (2/1/00)

2.0 It sh all b e u nlawful fo r a ny pe rson to lan d, pu rchase, tr ade, ba rter, or  po ssess o r a ttempt to lan d, 
purchase, trade, barter, or possess a prohibited species.

3.0 It shall be unlawful for any person to possess the fins from any shark in the management unit prior to 
landing said shark unless said fins are naturally attached to the body of said shark.

4.0 It shall be unlawful for any person to fillet a shark in the management unit prior to landing said shark. A 
shark may be eviscerated and the head removed prior to landing said shark, but the head, tail, and fins 
must remain naturally attached to the carcass, except that commercial fishermen may eviscerate and 
remove the head of any shark reduced to possession, but the tail and fins must remain attached to the 
carcass.

5.0 It shall be unlawful to release any shark in the management unit in a manner that will not ensure said 
sharks maximum probability of survival.

6.0 It shall be unlawful for the operator of any vessel without a commercial food fishing license to have on 
board sa id vessel mor e than one  non-prohibited sh ark per tr ip fr om am ong th ose sp ecies in the 
management un it, re gardless of the nu mber o f pe ople on b oard the  vessel. In  add ition ea ch 
recreational angler fishing from a vessel may harvest and possess one bonnethead, [and] one Atlantic 
sharpnose[, and one smooth dogfish] shark per trip in the management unit except that two Atlantic 
sharpnose sharks also may be on board in addition to the one shark in the management unit.

1 DE Reg. 345 (10/1/97) 
3 DE Reg. 1088 (2/1/00)
8 DE Reg. 1718 (6/1/05)

7.0 It shall be unlawful for any person who has been issued a valid commercial food fishing license while 
on board any vessel to possess any large coastal shark, any small coastal shark or any pelagic shark 
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in non-prohibited shark from among those species in the management unit during the remainder of any 
period after the e ffective date a commercial quota for that group of sharks has been reached in said  
period or is projected to be reached in said period by the National Marine Fisheries Service, National 
Oceanic and Atmospheric Administration and the U.S. Department of Commerce. [Further, it shall be 
unlawful for any person who has been issued a valid commercial food fishing license while on 
board any vessel to  possess any non-sandbar large coastal sharks, small coastal sharts, or 
pelagic sharks in exesss of current federal da ily harvest limits administered by the Nat ional 
Marine Fisheries Service.]

8.0 It shall be unlawful for any person to engage in a directed commercial fishery for a prohibited species.

9.0 It shall be unlawful for the operator of any vessel without a commercial foodfishing license to have on 
board said vessel any large coastal shark, any pelagic shark or any small coastal shark non-prohibited 
shark fr om among tho se spe cies in  the  ma nagement unit that measures less than  54 inches, fo rk 
length (tip of snout to indentation between dorsal and ventral tail lobes), with the exception of Atlantic 
sharpnose, blacknose, finetooth, bonnethead, and smooth dogfish sharks, for which no minimum size 
limit applies.

3 DE Reg. 1088 (2/1/00)
1 DE Reg. 850 (1/1/98)
1 DE Reg. 1005 (2/1/98)

10.0 It shall be unlawful for any person shore angler without a commercial foodfishing license to take and 
reduce to po ssession any large coastal shar k, a ny sm all coast al sh ark o r an y p elagic sh ark non-
prohibited shark from  among those spe cies in  the man agement un it les s than 54 inches, wit h the 
exception o f Atla ntic shar pnose, bla cknose, fine tooth, bo nnethead, a nd smooth dogfish shar ks, for  
which no size limit applies.

11.0 It shall be unlawful for any person shore angler without a commercial foodfishing license to take and 
reduce to possession more than one large coastal shark, small coastal shark or pelagic shark non-
prohibited shark from among those species in the management unit per day (a day being 24 hours). 
Recreational shore anglers may also harvest one additional bonnethead, [and] one additional Atlantic 
sharpnose [shark , and one additional smooth dogfish] per day.

8 DE Reg. 1718 (6/1/05)

12.0 It shall be unl awful for any re creational or  co mmercial fis herman to pos sess s ilky, tiger, blac ktip, 
spinner, b ull, le mon, nurse, scalloped h ammerhead, g reat h ammerhead, a nd smooth h ammerhead 
sharks from May 15 through July 15, regardless of where the shark was caught. Fishermen who catch 
any of these species in  federal waters may not transport them through Delaware state waters during 
the aforementioned closed season.

13.0 It sh all b e u nlawful for a ny r ecreational o r com mercial fisher man to la nd or po ssess an y sa ndbar 
sharks, except for  a  commercial fisherman in  possession o f a valid sandbar shark research permit 
issued by the Nationa l Marine Fishe ries Ser vice. The re mu st be a qua lified ob server aboard any 
vessel that lands and possesses sandbar sharks fishing under the auspices of a valid federal research 
permit.

14.0 It shall unlawful for any Delaware recreational or commercial fisherman to land or possess any species 
of shark in s tate waters that is illegal to catch or land or possess in federal waters. [Presently it is 
unlawfil for recreational fishermen to take and possess silky sharks in federal waters at any 
time of the year.]
DELAWARE REGISTER OF REGULATIONS, VOL. 12, ISSUE 12, MONDAY, JUNE 1, 2009



FINAL REGULATIONS1524
15.0 The Department may gr ant anyone permission to take and possess sharks that would otherwise be 
illegal to t ake and pos sess when used for display and/or research purposes. Applicants will need a 
current S tate of D elaware sc ientific collecting permit. Applic ants mu st annually re port th e nu mber, 
weight, species, location ca ught, an d g ear us ed for ea ch shark co llected fo r research or dis play 
purposes, and the annual disposition of said sha rks throughout the life of each shark so t aken. The 
Division reserves the right to place limits on or deny any request to take prohibited species of sharks 
under the auspices of a scientific collecting permit.

[16.0 It shall be unlaw ful for any co mmercial fisherman to possess or lan d sharks while us ing any 
single large mesh gill net that exceeds 2,735 yards in length in Delaware jurisdictional waters, 
and it  shall be unlawful for any commercial f isherman to possess or land sharks from large 
mesh gill net s that have been untended for more than two hour s at a time in Delawar e 
jurisdictional waters.]

3580 Spiny Dogfish

3581 Spiny Dogfish; [Closure of Fishery]

(Penalty Section 7 Del.C. §936(b)(2))

1.0 It sh all be  un lawful for a ny commercial fish erman to ha rvest, lan d or  possess any sp iny dogfish, 
Squalus acanthias, in  D elaware e xcept in  th ose sizes, seasons, and quantities p ermitted in 
accordance with the most recent version of the Atlantic States Marine Fisheries Commission Interstate 
Fishery Management Plan for Spiny Dogfish as amended, or federal law administered by the National 
Marine F isheries Se rvice, wh ichever is m ore re strictive. It shal l be un lawful fo r an y commercial 
fisherman to  h arvest, la nd or p ossess any spiny dogfish after th e Atla ntic States M arine F isheries 
Commission approved allocation for the region which includes Delaware has been reached during any 
given year. It sh all be  unlawful to comm ercially ha rvest, land or p ossess s piny d ogfish taken fro m 
federal waters during any time when adjoining federal waters are closed to the taking of spiny dogfish. 
It shall be unlawful for any commercial fisherman to take, land or possess more than 3,000 pounds of 
spiny dogfish per day from Delaware waters, with a day being defined as 24 hours. Further, it shall be 
unlawful for any  Delaw are c ommercial fishe rman to be  in p ossession of spin y d ogfish t aken fro m 
federal waters in excess of the federal daily landing limit. It shall be unlawful for any person to possess 
the fins fr om an y sp iny do gfish pr ior to la nding said  spin y d ogfish unless said  fins ar e n aturally 
attached to the  bo dy of sa id spin y dogfish. All spiny d ogfish landed in Delaware for  com mercial 
purposes must be reported through the normal state reporting system.

4 DE Reg 1859 (5/1/01)
10 DE Reg. 1724 (05/01/07)
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DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

3700 BOARD OF SPEECH/LANGUAGE PATHOLOGISTS, AUDIOLOGISTS AND HEARING AID 
DISPENSERS

Statutory Authority: 24 Delaware Code, Section 3706(a)(1) (24 Del.C. §3706(a)(1))
24 DE Admin. Code 3700

ORDER

The Delaware Board of Speech/Language Pathologists, Audiologists and Hearing Aid Dispensers (“the Board”) 
was established to protect the general public from unsafe practices and from occupational practices which tend to 
reduce competition or fix the price of services rendered by the profession under its purview. The Board was further 
established to maintain minimum standards of practitioner competence in the delivery of services to the public. The 
Board is au thorized, by 24 Del.C. §3706(a)(1), to make, adopt, amend and repeal regulations as necessary to  
effectuate those objectives.

Pursuant to 24 Del.C. §3706(a)(1), the Board has proposed a number of revisions to its rules and regulations. 
Specifically, the Board proposes amendments to Rule 8.0, which addresses the continuing education requirements 
for licensees. Rule 8.2.2 is amended to increase the number of required continuing education hours for each of the 
three professions regulated by  the Board. Single-lic ensed and dual-licens ed individu als will be required to 
complete 30 continuing education hours every 2 years and triple-licensed individuals will be required to complete 
45 hours.  If approved, this change will go into effect for the license renewal period beginning August 1, 2009 and 
ending July 31, 2011. 

Rule 8.2.2.6 is amended to clarify that an extension of time within which to complete continuing education or a 
waiver of th e continuing education requirements may be granted upon a showin g of har dship, but such request 
must be submitted prior to expiration of the license.  

The Rules pertaining to online renewal and attestation have been revised for greater clarity. Rules 8.2.6, 8.2.7, 
8.2.8, 8.2 .9 and 8.2.1 0 have be en added to pro vide a detailed explanation o f the  con tinuing education audit 
process.  Finally, Rule 8.2.11 expressly gives the Board the authority to conduct hearings and impose the full range 
of sa nctions availab le und er 24 Del.C. §3716 when lice nsees fa il to comp ly with  the contin uing education 
requirements.

Pursuant to 29 Del.C. §10115, notice of the public hearing and a copy o f the proposed regulatory changes 
were published in the Delaware Register of Regulations, Volume 12, Issue 10 on April 1, 2009.

Summary of the Evidence and Information Submitted

A public hearing on the pr oposed rule revisions was held on May 13, 2009. No written or verbal comments 
were submitted. 

Findings of Fact

The Board carefully reviewed and considered the proposed rule revisions. 
The proposed amendments strengthen continuing education standards and give the Board express authority 

to sanc tion licensees who do not comply  with thos e s tandards. Therefore, the proposed rev isions will serv e to 
protect the public from unsafe practices and enhance practitioner competence.  

The Board finds that adopting the amended rules and regulations as pro posed is in the best interest of the 
citizens of the State of Delaware and is necessary to protect the health and safety of the general public.
DELAWARE REGISTER OF REGULATIONS, VOL. 12, ISSUE 12, MONDAY, JUNE 1, 2009

http://sos.delaware.gov/default.shtml
http://dpr.delaware.gov/default.shtml


FINAL REGULATIONS1526
Decision and Effective Date

The Boa rd hereby ado pts th e pr oposed am endments to the r ules an d re gulations to  be ef fective 10 days 
following final publication of this Order in the Register of Regulations.

Text and Citation

The text of the revised rules and regulations remains as published in the Delaware Register of Regulations, 
Volume 12, Issue 10 on April 1, 2009.

IT IS SO  ORDERED this 13 th day o f May 20 09 by the Delaware Board o f Speech/Language Pathologists, 
Audiologists and Hearing Aid Dispensers.

Illene Courtright, President
Dr. Mary Ann Connolly-Gaskin, Secretary
Dr. Michael Michelli
Dr. Cynthia Parker
Carol Guilbert
Regina Bilton
Dr. Jennifer Xenakes
George Christensen
Maisha Britt

* Please note that no cha nges were made to the regulation as originally proposed and published in the 
April 2009 issue of the Register at page 1289 (12 DE Reg. 1289). Therefore, the final regulation is not being 
republished. A copy of the final regulation is available at:

3700 Board Of Speech/language Pathologists, Audiologists And Hearing Aid Dispensers
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GOVERNOR’S EXECUTIVE ORDERS 1527
STATE OF DELAWARE
EXECUTIVE DEPARTMENT

DOVER

EXECUTIVE ORDER
NUMBER SIX

April 24, 2009

TO: HEADS OF ALL STATE DEPARTMENTS AND AGENCIES
RE: CREATING A COMPLETE STREETS POLICY

WHEREAS, walking is the most fundamental mode of physical transportation; and

WHEREAS, bicycling promotes healthier lifestyles; and

WHEREAS, walking and bicycling are simple fitness activities that can prevent disease, improve physical health 
and assist in fostering mental well-being; and

WHEREAS, by walking and bicycling you help to reduce greenhouse gas emission by reducing the time you spend 
in your car; and 

WHEREAS, my administration, along with the Delaware Department of Transportation, promotes the walkability 
and bicycle friendliness of communities through principles such as context sensitive design, mobility-friendly 
design, mixed-use and infill developments; and

WHEREAS, the Delaware Department of Transportation has developed user friendly design standards for 
pedestrian, bicycle, and transit facilities; and

WHEREAS, the Delaware Department of Transportation has the opportunity to create and improve transportation 
facilities for all users by implementing these principles and standards through its projects; and

WHEREAS, the Advisory Council on Pedestrian Awareness and Walkability and the Delaware Bicycle Council 
serve as advisors to the Delaware Department of Transportation; and

WHEREAS, a Complete Streets Policy means deliberately planning, designing, building, and maintaining streets 
for all modes of transportation;

NOW, THEREFORE, I, JACK A. MARKELL, by virtue of the authority vested in me as Governor of the State of 
Delaware, do hereby declare and order the following:

1. The Delaware Department of Transportation (“DelDOT”) shall enhance its multi-modal initiative by creating 
a Complete Streets Policy that will promote safe access for all users, including pedestrians, bicyclists, motorists 
and bus riders of all ages to be able to safely move along and across the streets of Delaware;

2. The Delaware Bicycle Council, the Advisory Council on Pedestrian Awareness and Walkability, and the 
Elderly & Disabled Transit Advisory Council shall assist DelDOT with this endeavor;

3. A Complete Streets Policy should:
1. Solidify DelDOT’s objective of creating a comprehensive, integrated, connected transportation network 

that allows users to choose between different modes of transportation;
2. Establish that any time DelDOT builds or maintains a roadway or bridge, the agency must whenever 

possible accommodate other methods of transportation.
3. Focus not just on individual roads, but changing the decision-making and design process so that all 

users are considered in planning, designing, building, operating and maintaining all roadways;
 4.Recognize that all streets are different and user needs should be balanced in order to ensure that the 
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GOVERNOR’S EXECUTIVE ORDERS1528
solution will enhance the community;
5. Apply to both new and retrofit projects, including planning, design, maintenance, and operations for the 

entire right-of-way;
6. Ensure that any exemption to the Complete Streets Policy is specific and documented with supporting 

data that indicates the basis for the decision;
7. Direct the use of the latest and best design standards as they apply to bicycle, pedestrian, transit and 

highway facilities;
4. DelDOT, with the assistance of the advisory councils, shall create the Policy and deliver it the Governor for 

consideration no later than September 30, 2009. 

Jack A. Markell
Governor

EXECUTIVE ORDER
NUMBER SEVEN

May 15, 2009

TO: HEADS OF ALL STATE DEPARTMENTS AND AGENCIES
RE: REDUCING RECIDIVISM AND CREATING THE INDIVIDUAL ASSESSMENT, DISCHARGE AND

PLANNING TEAM (I-ADAPT)

WHEREAS, a critical element of reducing crime is reducing the number of repeat offenders; and

WHEREAS, about 97 percent of offenders in Delaware prisons will be released back into society, and currently, 57 
percent serve more than one year with an average length of stay of 20.8 months, 24 percent serve less than one 
year with an average length of stay of 63.1 days and 19 percent are in detention status; and

WHEREAS, it costs about $33,000 a year to incarcerate one inmate, and prisons are 20 times more costly than 
probation; and

WHEREAS, over the next two years approximately 2,800 sentenced adult inmates will be released from 
Delaware's prisons, and approximately 70 percent will be on some form of community-based supervision; and

WHEREAS, recently released inmates can face a number of problems that could lead them back to criminal 
activity, such as homelessness, a lack of job skills, limited education, lack of transportation to get to work and 
trouble finding work because of their criminal history; and

WHEREAS, by working together among state agencies and community organizations, the Department of 
Correction could gather all the necessary information to develop individualized re-entry plans for each inmate 
based on their specific situation;

NOW, THEREFORE, I, JACK A. MARKELL, by virtue of the authority vested in me as Governor of the State of 
Delaware, do hereby ORDER that:

• The comprehensive plan to reduce recidivism, as presented by the Department of Correction, the Del-
aware State Housing Au thority, the Department of L abor, the Department of Education, the Depart-
ment o f He alth a nd Social Se rvices an d the  Department o f Services for  Children, Youth and Their 
Families, is hereby adopted.

• A Cabinet-level team shall be established to oversee implementation and further development of the 
comprehensive plan, and provide advice and input to the Governor on reducing recidivism and promot-
ing effective re-entry policies. This team shall include the Commissioner of the Department of Correc-
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tion, the Director of the Delaware State Housing Authority and the Secretaries of the Department of 
Labor, the Department of Education, the Department of Health and Social Services and the Depart-
ment of Services for Children, Youth and Their Families. The Cabinet -level team shall be led by  a 
chairperson chosen by the group. The chairperson will serve for a one-y ear term before the pos ition 
rotates to another member of the group.

• The Cabinet-level team shall appoint such wor king groups that are necessary to effectively and effi-
ciently implement the comprehensive plan, and shall include members of the community that have rel-
evant experience and insight.

• The Cabinet-level team shall lead the creation of an Individual Assessment, Discharge and Planning 
Team (I-A DAPT), which shall assis t in implement ing th e ap proved co mprehensive pla n to r educe 
recidivism by coordinating efforts among State agencies and community organizations to assist offend-
ers who are to be released back into society. The chairperson of the Cabinet-level team shall report to 
the Governor periodically, but no less than once a calendar quarter, on the implementation of the com-
prehensive plan and the status of the I-ADAPT process.

• I-ADAPT shall consist of one or more representatives from the Department of Correction, the Dela-
ware State Housing Authority, the Department of Labor, the Department of Education, and the Depart-
ment of Health an d So cial Services, re presentatives fro m faith-based and o ther comm unity 
organizations, and an ex-offender. When appropriate, the members of I-ADAPT may appoint a repre-
sentative from the Dep artment of Services for C hildren, Youth and T heir Families to as sist in their 
efforts. I-ADAPT will be led by a chairperson chosen by the group. The ch airperson will serve for a 
one-year term before the position rotates to another member of the group. The Governor shall appoint 
the ex-offender and representatives from faith-based and other community organizations.

• Members of I-ADAPT shall:
(a) Increase availability  and access to servic es within five identif ied re-entry pillars  – Hous ing, 

Employment, Human Services, Education and Community Integration – through streamlining cur-
rent processes and utilizing existing resources.

(b) Create a standardized process for documenting offenders’ entry to and release from the Depart-
ment of Correction, identifying gaps in the services provided and opportunities for improvement.

(c) Develop a r e-entry Memorandum of Unde rstanding, wh ich may be  ame nded o r sup plemented 
from time-to-time, between and among State government agencies to enhance and streamline the 
delivery of necessary services in a manner that requires clear expectations and accountability.

(d) Implement an accountability system that will annually monitor the plan’s successes, detail opportu-
nities for improvement, and assist in the development and implementation of best practices.

(e) Work to equip individuals released from custody with the tools needed to succeed in the commu-
nity.

(f) Build a continuum of custody, care, and control for all offenders who are under a community-based 
supervision sentence, and especially those offenders who are discharged from the custody of the 
Department of Correction.

(g) Identify how state agencies and the community can work together to improve offender accountabil-
ity and to require personal responsibility for achieving self-sufficiency.

(h) Divide into five teams – Statewide Oversight, City of Wilmington, New Castle County, Kent County 
and Sussex County – for the purpose of focusing available resources in each of those areas.

(i) Strive to improve public safety by reducing recidivism by 50 percent within a five-year period and 
decreasing re-victimization in our communities.

Jack A. Markell,
Governor
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DEPARTMENT OF EDUCATION
PUBLIC NOTICE

The State Board of Education  wil l hold its monthly meeting on Thursday, June 18, 2009 at 1:00 p .m. in the 
Townsend Building, Dover, Delaware.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

PUBLIC NOTICE
Reimbursement Methodology for Medicaid Services 

In compliance w ith the State's Administrative Procedures Act (AP A -  Title 29, Chap ter 101 of the Delaware 
Code), with 42 CFR §447.205, and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, 
Delaware Health and Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is amending 
the Title XIX Medicaid State Plan to revise the reimbursement methodology for certain Medicaid services.             

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written 
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy 
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New 
Castle, Delaware 19720-0906 or by fax to (302) 255-4454 by June 30, 2009.  

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the 
results of Department and Division staff analysis and the consideration of the comments and written materials filed 
by other interested persons.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

16 DE Admin. Code 11003

PUBLIC NOTICE

DSSM Food Supplement Program

Utility Expenses; Liquid Resources and Loans; Continuing Shelter Charges; Household Size; and, Verification 
Subsequent to Initial Certification

In compliance w ith the State's Administrative Procedures Act (AP A -  Title 29, Chap ter 101 of the Delaware 
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Se ction 512, Delaware Health and 
Social Services (DHSS) / Division of Social Services is  proposing to amend Food Supplement Program policies in 
the Divisio n o f Social Se rvices Ma nual ( DSSM) r egarding Utility Expenses; Liquid Resources and Loans; 
Continuing Shelter Charges; Household Size; and, Verification Subsequent to Initial Certification.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written 
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program & 
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Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware 
19720-0906 or by fax to (302) 255-4425 by June 30, 2009. 

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the 
results of Department and Division staff analysis and the consideration of the comments and written materials filed 
by other interested persons.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 314 and 1111 (18 Del.C. §§314 and 1111)

18 DE Admin. Code 305

PUBLIC NOTICE

1501 Medicare Supplement Insurance Minimum Standards

INSURANCE COMMISSIONER KAREN WELD IN STEWART, CIR-ML hereby gives notice of intent to adopt 
amendments to proposed Department of Insurance Regulation 1501 relating to Med icare Supplement Insurance 
Minimum Standards.  The docket number for this proposed amendment is 1120.   

The purpose of the proposed amendment to regulation 1501 is to update the existing regulation with respect to 
federal statutory law. The text of the proposed amendment is reproduced in the June 2009 edition of the Delaware 
Register of Regulations.  The text can also be viewed at the Delaware Insurance Commissioner's website at: http:/
/www.delawareinsurance.gov/departments/documents/ProposedRegs/ProposedRegs.shtml.

The Department of Insurance does not plan to ho ld a public hearing on the p roposed changes.  Any person 
can file  wr itten comments, suggestions, briefs, compilations of d ata or other materials concerning the p roposed 
amendments.  Any writ ten submission in re sponse to this notice and relevant to th e proposed changes must be 
received by the Department of Insurance no later than 4:30 p.m., Monday July 6, 2009, and should be addressed 
to Mitch Crane, Esquire, Delaware Department of Insurance, 841 Silver Lake Boulevard, Dover, DE 19904, or sent 
by fax to 302.739.2021 or email to mitch.crane@state.de.us.  

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

BOARD OF MEDICAL PRACTICE
Statutory Authority: 24 Delaware Code, Section 1713(a)(12) (24 Del.C. §1713(a)(12))

24 DE Admin. Code 1700

PUBLIC NOTICE

The De laware Bo ard of Medical Pr actice (“the Board”) has proposed changes to its ru les and re gulations 
regarding the supervision of physician assistants. The proposal amends regulation 16.0 as permitted by 24 Del.C.
§1771(e) and (i)  by cre ating a new subsection 16.2 that enables the Board of Medical Practice to  increase the 
number of physician assistants that may be supervised by one supervising physician upon written application and 
a finding by the Board of good cause. The existing subsection 16.2 has been renumbered to 16.3.

A public hearing w ill be held on July  21, 2009 at 3:00 p.m. in the s econd floor c onference room A of the 
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public can offer comments. 
Anyone wishing to receive a co py of the proposed rules and regulations may obtain a co py from the Delaware 
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Board of Medical Practice, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover DE 19904.  Persons wishing to 
submit written comments may forward these to the Board at the above address.  The final date to receive written 
comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following the 
public hearing.

PUBLIC SERVICE COMMISSION
Statutory Authority: 26 Delaware Code, Section 209(a) (26 Del.C. §209(a))

PUBLIC NOTICE

The Delaware General Assembly has enacted legislation granting the De laware Public Service Commis sion 
("Commission") the authority to make and enforce rules required by the federal Gas Pipeline Safety Act of 1968, as 
amended (49 U.S.C. Chapter 601), to qualify for federal certification of a state pipeline safety compliance program 
relating to the regulation of intrastate gas pipeline transportation.  The new legislation is found at 26 Del.C. § 821.

In o rder to com ply with the  new leg islation, on  or a bout Octo ber 7, 200 8, th e Comm ission pr omulgated 
regulations, co ntaining twelve sectio ns, inten ded to g overn the  safety of the  ga s transmission an d d istribution 
systems, which ar e subject to th e Co mmission's jur isdiction (the “ Proposed Reg ulations”).  T he Proposed 
Regulations and a no tice re garding the Pro posed Regulations wer e published i n th e Delaware Register of 
Regulations, Vol. 12, Issue 5, pp. 655-60 (11/1/08).

Following publication of the Proposed Regulations, the Commission Staff and certain interested parties have 
made various substantive r evisions to  th e Pro posed Regulations.  Accor dingly, th e Commission  entered PSC 
Order No. 75 59, r equiring that the r evised Pr oposed Re gulations b e r e-published for  pu blic co mment.  Th e 
Commission hereby solicits written comments, suggestions, compilations of data, briefs, or other written materials 
concerning th e revised Pro posed Re gulations.  Ten ( 10) co pies of su ch m aterials sh all be f iled wit h the 
Commission at it s office loc ated at 861 Silver Lake Boulevard, Can non Building, Suite 10 0, Do ver, De laware, 
19904.  All such materials shall be filed with the Commission on or before June 8, 2009.  

The revised Proposed Regulations and the materials submitted in connec tion therewith will be available for 
public inspection and copying at the Commission's Dover office during normal business hours.  The fee for copying 
is $0.25 per page.  The regulations may also be reviewed, by appointment, at the office of the Division of the Public 
Advocate located at  the Carvel State Office Bu ilding, 4 th Floor, 820 Nor th French Street, Wilmington, Delaware 
19801.

Any individual with disabilities who wishes to participate in these proceedings should contact the Commission 
to discuss any auxiliary aids or  services needed to fac ilitate such review or participation.  Such contact may be in 
person, by wr iting, by tele phone, or othe rwise.  T he Commission's to ll-free telephone number (in Delaware) is 
(800) 28 2-8574.  Any  pe rson with  q uestions m ay also  contact the  Commission  S taff a t ( 302) 736 -7500 (Text 
Telephone also). Inquiries can also be sent by Internet e-mail to karen.nickerson@state.de.us.
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