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DELAWARE REGISTER OF REGULATIONS

The Delaware Register of Regulations is an official State publication established by authority of 69 Del.
Laws, c. 107 and is published on the first of each month throughout the year.

The Delaware Register will publish any regulations that are proposed to be adopted, amended or repealed
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

» Governor’s Executive Orders

e Governor’s Appointments

» Agency Hearing and Meeting Notices

e Other documents considered to be in the public interest.

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by volume, issue, page number and date. An example
would be:

19 DE Reg. 1100 (06/01/16)

Refers to Volume 19, page 1100 of the Delaware Register issued on June 1, 2016.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Delaware Register of Regulations is $135.00. Single
copies are available at a cost of $12.00 per issue, including postage. For more information contact the Division of
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens and other interested parties may participate in the process by which administrative
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability
of regulations is determined.

Under 29 Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to 81134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed,
of all written materials, upon all the testimonial and written evidence and information submitted, together with
summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a regulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exact text and citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court
for declaratory relief.

No action of an agency with respect to the making or consideration of a proposed adoption, amendment or
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.

When any regulation is the subject of an enforcement action in the Court, the lawfulness of such regulation may be
reviewed by the Court as a defense in the action.

Except as provided in the preceding section, no judicial review of a regulation is available unless a
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the regulation was
published in the Register of Regulations.

CLOSING DATES AND ISSUE DATES FOR THE DELAWARE REGISTER OF

REGULATIONS
ISSUE DATE CLOSING DATE CLOSING TIME
January 1 December 17 4:30 p.m.
February 1 January 15 4:30 p.m.
March 1 February 15 4:30 p.m.
April 1 March 15 4:30 p.m.
May 1 April 15 4:30 p.m.

DIVISION OF RESEARCH STAFF

Lori Christiansen, Director; Mark J. Cutrona, Deputy Director; Deborah Gottschalk, Legislative
Attorney; Robert Lupo, Graphics and Printing Technician IV; Colinda Marker, Executive Secretary; Kathleen
Morris, Human Resources/Financial Manager; Nathan Poore, Graphics and Print Technician; Victoria Schultes,
Administrative Specialist Il; Don Sellers, Print Shop Supervisor; Yvette W. Smallwood, Registrar of Regulations;
Holly Wagner, Legislative Attorney; Natalie White, Administrative Specialist Il; Sara Zimmerman, Legislative
Librarian.
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The table printed below lists the regulations that have been proposed, adopted, amended or repealed in

the preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that issue of
the Register in which the regulation was published. Proposed regulations are designated with (Prop.); Final
regulations are designated with (Final); Emergency regulations are designated with (Emer.); and regulations

that have been repealed are designat

ed with (Rep.).

DELAWARE HEALTH INFORMATION

NETWORK

103 Delaware Health Care Claims Database Data Collection Regulation...............

DEPARTMENT OF AGRICULTURE
Food Products Inspection

302 Produce Safety RegUIALIONS..........coiiuiiiiiiiiiiii e

Harness Racing Commission
501 Harness Racing Rules and

RequIations.........ccooviiiiiiiiiii e

Thoroughbred Racing Commission

1001 Thoroughbred Racing Rul

DEPARTMENT OF EDUCATION
Office of the Secretary

es and Regulations.........ccccccveeeeeeiiniccccinivnnnnen,

106A Teacher Appraisal Process Delaware Performance Appraisal System

(DPAS II) Revised...............
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(DPAS II) Revised...............

290 Approval of Educator Preparation Programs..........cccceevvveeeeesiiieeeeesinneeens

415 Voluntary SChool ASSESSMENL.......cccoiiiiiiiiieeeee e
415 Voluntary SChoOol ASSESSMENLS...........covviviiiiiieiiiiieiie e e e e e e e eeeeee e
505 High School Graduation Requirements and Diplomas..........ccccoeevveieeeeenn..
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608 Unsafe School Choice Opti

ON PONICY..eeeiiiiiiiicei e

610 Limitations on Use of Seclusion and Restraint............ccccccevviiierieniiinenenn.
616 Uniform Due Process Procedures for Alternative Placement Meetings

and Expulsion Hearings......
915 James H. Groves High Sch

(oo ] TR

1006 Delaware Interscholastic Athletic Association (DIAA).........ccccevviiieeeeennis

1007 DIAA Sportsmanship........

1008 DIAA Junior High and Middle School Interscholastic Athletics.................

1009 DIAA High School Interscholastic AthletiCs..........ccoveeeivviiiiciciiiiiiieeeeeee,

1204 High Needs Educator Student Loan Payment Program............ccccccceeeennnn.
1205 Ada Leigh Soles Memorial Professional Librarian and Archivist

Incentive Program..............
Professional Standards Board
1510 Issuance of Initial License

22 DE Reg.

22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg

22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg

251 (Prop.)

83 (Prop.)

47 (Final)
48 (Final)
253 (Prop.)

255 (Prop.)
295 (Final)

49 (Final)

51 (Final)
11 (Prop.)
219 (Final)
333 (Prop.)
109 (Prop.)
296 (Final)
335 (Prop.)
52 (Final)
100(Emer.)
161 (Final)
297 (Final)
55 (Final)

337 (Prop.)
388 (Prop.)

56 (Final)
162 (Final)

60 (Final)
186 (Prop.)
395 (Final)

61 (Final)
187 (Prop.)
. 395 (Prop.)
256 (Prop.)

344 (Prop.)

13 (Prop.)
. 221 (Final)
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4502 Regulations for Certification of Animal Welfare Officers.............ccccvvvveeee.
Division of Social Services
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Division of Industrial Affairs
1322 Prevailing Wage Regulations..............uuuuuiiiiiiniiieie e

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.

63 (Final)
13 (Prop.)
259 (Prop.)
64 (Final)

261 (Prop.)
261 (Prop.)
163 (Final)

127 (Prop.)
301 (Final)
122 (Prop.)
299 (Final)
262 (Prop.)
194 (Prop.)
400 (Final)

66 (Final)
361 (Prop.)

15 (Prop.)
222 (Final)
347 (Prop.)
354 (Prop.)

6 (Errata)

401 (Final)
132 (Prop.)
197 (Prop.)

264 (Prop.)

138 (Prop.)
20 (Prop.)

364 (Prop.)
164 (Final)

366 (Prop.)
326 (Emer.)
371 (Prop.)

180 (Emer.)
202 (Prop.)

377 (Prop.)

203 (Prop.)
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Office of the Secretary
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DEPARTMENT OF SAFETY AND HOMELAND SECURITY
Delaware Council on Police Training
801 Regulations of the Delaware Council on Police Training.............cccccvvvveee.. 22 DE Reg. 26 (Prop.)
22 DE Reg. 230 (Final)
Division of State Police
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101 DELACARE: Regulations for Early Care and Education and School-Age
LOT 01 (=] £ J TSP PP PPPPPPPPRRPTPPP 22 DE Reg. 379 (Prop.)
103 Regulations for Family and Large Family Child Care Homes................... 22 DE Reg. 380 (Prop.)
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22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.
22 DE Reg.
22 DE Reg.

22 DE Reg.
22 DE Reg.

22 DE Reg
22 DE Reg

22 DE Reg
22 DE Reg

215 (Prop.)

147 (Prop.)
409 (Final)
72 (Final)

27 (Prop.)
412 (Final)
232 (Final)
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275 (Prop.)
280 (Prop.)

78 (Final)
30 (Prop.)
79 (Final)
381 (Prop.)

37 (Prop.)
80 (Final)

. 287 (Prop.)
. 288 (Prop.)

. 387 (Prop.)
. 289 (Prop.)
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DIVISION OF CLIMATE, COASTAL AND ENERGY
Delaware Coastal Programs
Statutory Authority: 7 Delaware Code, Section 6010(a) (7 Del.C. §6010(a))
Federal Coastal Zone Management Act (15 CFR part 923, subpart H)
7 DE Admin. Code 2201

ERRATA
2201 Delaware Coastal Management Program Federal Consistency Policies and Procedures

*Please Note: The final regulation for 2201 Delaware Coastal Management Program Federal Consistency
Policies and Procedures, as published in the November 1, 2018 issue of the Delaware Register of Regulations (22
DE Reg. 407) under regulation number 108, contained text which was stricken in error. The subsection is reprinted
below, with the error corrected:

For the current version of 2201 Delaware Coastal Management Program Federal Consistency Policies and
Procedures, see:

http://regulations.delaware.gov/AdminCode/title7/2000/2201.shtml#TopOfPage
The effective date for the final order and regulation appearing in the November Register remains the same.

2201 Delaware Coastal Management Program Federal Consistency Policies and Procedures

Delaware Department of Natural Resources and Environmental Control
Division of Climate, Coastal, and Energy
Delaware Coastal Programs
Authority: National Oceanic and Atmospheric Administration — Federal Coastal Zone Management Act (15
CFR part 923, subpart H)

Delaware Coastal Management Program
Comprehensive Update and Routine Program Implementation 2009
(Break in Continuity of Sections)
5.0 Delaware Coastal Management Program Policies
(Break in Continuity Within Section)
5.3 Coastal Waters Management
5.3.1 General
(Break in Continuity Within Section)

5.3.15 The designated uses applicable to the various stream basins represent the categories of
beneficial use of waters of the state State which must be maintained and protected
through application of appropriate criteria. Such uses shall include public water supply;
industrial water supply; primary contact recreation involving any waterbased form of
recreation, the practice of which has a high probability for total body immersion or
ingestion of water such as swimming and water skiing; secondary contact recreation
involving a water-based form of recreation, the practice of which has a low probability for
total body immersion or ingestion of water such as wading, boating and fishing;
maintenance, protection and propagation of fish, shellfish, aquatic life and wildlife
preservation; agricultural water supply; and waters of exceptional recreational or

ecological significance (ERES waters). [Belaware—Surface—Water—Quality—Standards;
Sections2-and-3;amendedJuly-11,2004 7 DE Admin. Code 7401 Sections 2.0 and 3.0]

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018



https://dnrec.alpha.delaware.gov/climate-coastal-energy/
https://dnrec.alpha.delaware.gov/divisions/
http://regulations.delaware.gov/AdminCode/title7/2000/2201.shtml#TopOfPage

434 PROPOSED REGULATIONS

Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text. Language which is strieken through indicates text being deleted.

Proposed Regulations

Under 29 Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it
shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to 81134 of this
titte. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.

DEPARTMENT OF AGRICULTURE
OFFICE OF THE STATE VETERINARIAN
Statutory Authority: 3 Delaware Code, Chapters 63 and 71, Sections 6301 and 7101 (3 Del.C.
Chs. 63 & 71; 886301 & 7101)
3 DE Admin. Code 901

PUBLIC NOTICE

901 Poultry Disease Prevention Regulations

Summary
The Department of Agriculture proposes to amend its Regulations adopted in accordance with Title 3, Chapter

1 of the Delaware Code to revise the Poultry Disease Prevention Regulations at 3 DE Admin. Code 901. The
purpose of the amended regulations is to update terminology, definitions, requirements for entry to Delaware and
reference to federal rules, and to add a new Section 6.3 to prohibit the slaughter, other than for humane euthanasia
or disease control, of any poultry on the premises of any dealer or broker of poultry or on the premises of any
poultry sales establishment. Other regulations issued by the Department of Agriculture are not affected by this
proposal. The Department of Agriculture is issuing these proposed regulations in accordance with Title 3 of the
Delaware Code. This notice is issued pursuant to the requirements of Chapter 101 of Title 29 of the Delaware
Code.

Comments

A copy of the proposed regulations is being published in the December 1, 2018 edition of the Delaware
Register of Regulations. A copy is also on file in the office of the Department of Agriculture, 2320 South DuPont
Highway, Dover, Delaware 19901 and is available for inspection during regular office hours. Copies are also
published online at the Register of Regulations website: http://regulations.delaware.gov/services/
current_issue.shtml.

Interested parties may offer written comments on the proposed regulations or submit written suggestions, data,
briefs or other materials to the Department of Agriculture at the above address as to whether these proposed
regulations should be adopted, rejected or modified. Pursuant to 29 Del.C. §10118(a), public comments must be
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received on or before December 31, 2018. Written materials submitted will be available for inspection at the above
address.

Adoption of Proposed Regulation

On or after December 31, 2018, following review of the public comment, the Department of Agriculture will
determine whether to amend its regulations by adopting the proposed rules or make additional changes because of
the public comments received.

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 434RFA 12-01-18.pdf

901 Poultry Disease Prevention Regulations

1.0 Authority-
This regulation is written under the authority of 3 Del.C. Ch. 63 and Ch. 71, and §86301 and 7101.

2.0 Purpose-

2.1 The commercial poultry industry in the State of Delaware is of vital economic importance to the state’s
agricultural community. The threat of serious poultry diseases, such as avian influenza or exotic New
Castle-Newcastle Disease, necessitates the promulgation of new regulations aimed at safeguarding
poultry flocks in Delaware from the introduction of these or other diseases.

2.2 The following proposed regulations wilt apply to the specific categories of poultry as noted.

3.0 Definitions=
The following werds—and terms when—useel—rn—theee—regulaﬂens—me&n have the meanlnqs indicated:

Commercral Poultry means poultry

“ Completely Clean” means free of alt organic material.
“DDA” means the Delaware Department of Agriculture.

“Integrated Poultry Company” means a corporate enterprise these that contracts the entire growing
cycle of its own birds from the breeder flock to the processing plant.

“Non-commercial Poultry” means aII other specres and classes of poultry other than those defined

as commercral poultry

"NPIP" means the National Poultry Improvement Plan of the United States Department of Agriculture,

9CER Parts 145-147.

«

‘Person” means individual, corporation, partnership, business, cooperative, or any other legal entity.

“Physical Plant” means the permanent structure of a building or place |nclud|ng walls, floors, ceilings,
crates, coops, or other enclosures that may become contaminated with infectious material.

'‘Poultry" means domesticated fowl, including chickens, turkeys, ostriches, emus, rheas, cassowaries,
waterfowl, game birds, doves and pigeons.

“ Poultry Dealer" means a person or corporation that—eens+stently—pu+ehases—three—er—mere—lets—e#
o e engaged in the business

of buvmq sellinq or transoortinq poultry or ooeratrnq a I|vestock auctron or livestock sales facility,

exempting state-federal approved livestock markets.

“Poultry Producer” means any person who owns or operates a poultry producing premiseforshares

-the—profits—and—risks—eflossHrem—sueh—premise; premises and who grows, raises, feeds feeds,
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exhibits, owns or produces said-agrieuttural-commedity poultry in Delaware. Poultry producer includes
both commercial and non-commercial poultry.

“Poultry Producing Premises” means any location in Delaware where live poultry is kept.

4.0 Registration=
4.1 In order to be able to quickly notify all poultry producers in the state of a potential or existing disease

threat, the(BBA-willreguire DDA requires the registration of all premises in Delaware where live
poultry is kept. This will allow information regarding disease seerafies incidents to be sent in a timely
manner to all poultry producers.

4.2 The registration form, available from DDA, shall include at a minimum the following information:
4.2.1 Name;;
4.2.2 Address;;
4.2.3 Telephone number and email address of owner/producer;;

4.2.4  Type and number of the poultry being raiseds;

4.2.5 The geo-reference coordinates (latitude/longitude state plane coordinates NAD 83) of the chicken
house(s); (if not available, DDA will provide);; and

4.2.6 The general purpose for which they are kept (hobby, show, own consumption, commercial,
eventual sale etc)

sys%em— Forms will be prowded by the—Deeathem—e#—AgﬂeeMe DDA and When completed must be

returned to that agency. Other timely information may also be sent to registrants.

4.3

5.0 Sale Or Transfer Of Poultry Leaving The State-

5.1 Owners of commercial or privatelewned non-commercial poultry leaving the State of Delaware and
whose cargo changes ownership outside the State of Delaware must abide by the following provisions:
545.1.1 Complete and accurate records must be maintained including the name, address and
telephone number of the purchaser, the number, species and weight of the poultry te-be-seld sold,

and the date of the sale. These records, invoices or receipts must be retained for at least one year.

5445.1.2 All vehicles, crates, coops and footwear must be in a completely clean condition before being
used to load poultry from a Delaware farm. Bepartment DDA personnel will have the authority to
inspect all vehicles and equipment prior to use entry to a Delaware farm. Unsatisfactory
inspections will result in an immediate refusal to allow loading of the poultry.

54-25.1.3 After the poultry has have been unloaded at an out of state location, and prior to its return into
the State of Delaware, it will be necessary to completely clean and disinfect the entire vehicle,
including the inside floorboard and pedals by using {eemmereial commercial truck washing
personnel and equipment.

5435.1.4 In addition, all coops, crates, and footwear must be individually washed and completely
cleaned and disinfected by commercial equipment before being loaded onto a vehicle and
returning to the State of Delaware. A receipt from a company, approved by the DDA to perform this
service, must be obtained by the transporter and kept in the vehicle for inspection by Department
personnel. DDA personnel will have the authority to inspect all vehicles and equipment as deemed
necessary. These receipts must be kept for a period of at least one year.

54-45.1.5 Poultry transported out of the state for the purpose of sale or change of ownership and brought
back into Delaware is prohibited and will result in the quarantine and possible destruction of the

ent|re flock and penaltles as descrlbed in Sectlon 12.0 of this requlation. lhe—#e%egmng—qua#anﬂﬂe

5455.1.6 It shall be the responS|b|I|ty of the owner {individual-oreorporation) of the bll’dS to obtain all
pertinent information from the state of destination regarding any health diagnostic testing or
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inspection requirements that must be fulfiled prior to the birds leaving the Delaware—farm.
Furthermore, it will be the owner’s responsibility to make the necessary arrangements with the
approved diagnostic laboratory, accredited veterinarian or other persons needed to provide the
official documentation necessary to satisfy these requirements.

6.0 Seling-OrFrading Selling, Trading. or Slaughtering Poultry ¥ Within Delaware=

6.1 Livestock or Poultry auctions and swap meets. Livestock/poultry auctions or poultry swap meets taking
place within the State of Delaware will be authorized to sell live poultry if they abide by certain
requirements imposed by the DDA. To be authorized, the auction or other entity organized for the sale,
barter or trade of live poultry must abide by the following:

6.1.1 Allow DDA full access to all premises, grounds and buildings where poultry is being kept or offered
for sale.

6.1.2 Keep complete and accurate records of names, addresses, type and number of poultry from all
consignors. The same information must be recorded for all buyers whether paying cash or making
other arrangements for payment. These records must be maintained for at least one year.

6.1.3 Notify the Department of any purchasers at the auction/sale that would be considered a poultry
dealer. The person who meets the conditions of being a poultry dealer will be required to purchase
a livestock/poultry dealer’s license and to comply with the provisions thereof.

6.1.4 Allow Department personnel full access to inspect all lots of poultry offered for sale, trade or
barter. If, in the opinion of Bepartment DDA personnel, a lot of poultry exhibits signs of sickness or
extremely poor husbandry as to be deemed a possible disease threat, the entire lot will be
condemned, confiscated, humanely destroyed and diagnostic tests performed to determine the
possible presence of a-sereus infectious diseases.

6-36.1.5The physical plant, floors, cages and other equipment used to house or transport poultry must be
completely cleaned and disinfected after each sale or swap meet. This procedure must be
completed at least two working days prior to the next sale so that Bepartment DDA personnel may
inspect the facilities, if desired. If the cleaning and disinfecting procedure is deemed
unsatisfactory, management will be notified and given the opportunity to remediate the situation.
Failure to do so will result in the cancellation of the next scheduled poultry adetier{sale auction,
sale, or swap meet.

6.2 Poultry Dealers. The vehicles, crates and coops of all poultry dealers coming to auctions/sales within
the State of Delaware frem—eut-ef-state must have been completely cleaned and disinfected before
coming—into-this—state entering auction/sales premises. Bepartment DDA personnel may inspect all
equipment and any findings of incomplete cleanliness of the vehicle, coops or crates will be cause to
prevent that dealer from consigning or remaining at the auction and purchasing any poultry or
livestock. Repeat offenders may have their dealer license revoked by DDA.

6.3 Limitation on slaughter of live poultry. No dealer, broker, poultry market operator, or employee or
contractor thereof or any person acquiring live poultry from any of them shall slaughter, other than for
humane euthanasia or disease control, any poultry that are on the premises of the dealer or broker or
on the premises of a sales establishment.

7.0 Non-Commercial Poultry Leaving The State Of Delaware And Returning Under The Same
Ownership-

7.1 Fhreseflocks—are—stricthnron—commercial-poultry—ef-a—hebby—rature: Owners of this—elass—ef non-
commercial poultry must comply with the following regulations:
7.1.1 All Delaware show bird exhibitors will be responsible for being completely familiar with the poultry
health requirements of the state and the particular show which they are attending.
7.1.2 All crates and coops used to transport the b|rds must be et—seeh—eenstmetren—and—mateﬂat—te—be

eeHer—lee—Hsed—feHms—pwpese made of matenal that can be comoletelv cleaned and dlsmfected
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before returning to Delaware. All four vehicle #ires tires, foot mats, and floor board pedals must
also be cleaned prior to returning to Delaware.

7.1.3

8.0 Commercial Poultry-
8.1 The following requirements will be imposed on all commercial poultry eempaniesigrowers companies
and growers:

8.1.1 Complete a poultry producer registration form (as described above) for each farm owned or
operated by an individual or corporation who produces poultry for an integrated company.

8.1.2 Submit a plan, signed, approved and verified by the integrated company, for the in-place ir-farm
on-farm disposal method of normal day to day mortality for each separate commercial poultry
producing farm.

8.1.3 The transport of any poultry which is owned by an integrated poultry company to a public sale or
auction is strictly prohibited.

8.1.4 In an attempt to minimize the establishment of new back yard poultry flocks, the commercial
poultry companies will instruct catching crews to catch and load all live birds and/or killed culls
from every house. If any live or dead birds are left in a house, they must be caught and humanely
destroyed and/or properly disposed of within 48 hours of when the flock feft being taken into
processing.

9.0 Requirements for live poultry and other avian species entering Delaware
9.1 Avian Influenza

9.1.1 Live poultry except doves and pigeons must show proof of a negative avian influenza PCR test
within 21 days prior to entry to the State of Delaware for any purpose, unless the flock of origin
participates in and meets the requirements of the NPIP "U.S. Avian influenza clean", "U.S. H5/H7
Avian influenza clean”, or "U.S. Avian influenza monitored" programs.

9.1.2 Birds of prey, psittacines and other avian species not included in the NPIP must show proof of a
negative avian influenza PCR test within 21 days prior to entry to the State of Delaware for any
purpose, including fairs, shows, and swap meets.

9.2 Pullorum-Typhoid:

9.2.1 Live poultry and hatching eggs except doves and pigeons must meet one of the following
conditions to enter Delaware:

9.2.1.1 Must be from a flock that participates in and meets the requirements of the "NPIP _U.S.
Pullorum-Typhoid Clean" program. or
9.2.1.2 Individual birds over four months of age entering Delaware must be tested negative for

pullorum-typhoid using an NPIP-approved test within 90 days prior to entry and be
accompanied by a negative pullorum test report, or

9.2.1.3 Must originate from a flock enrolled in_an Pullorum-Typhoid clean program approved by
DDA, or
9.2.1.4 Must originate from a flock in which birds are 4 months of age or older and a minimum of

300 birds are tested neqgative or the entire flock is tested negative, if the flock is smaller
than 300 birds.
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9.2.2 Psittacines, passerines, and raptors, along with other non-poultry species are exempt from
subsection 9.2.

9.3 Health certification: any avian species or hatching eggs entering Delaware must be accompanied by
certification of health as follows:

9.3.1 FElock of origin is not an NPIP flock: must enter Delaware with a health certificate
9.3.2 Flock of origin is an active NPIP participant: must enter Delaware with a NPIP 9-3 form.

9.3.3 Poultry that are healthy and are being moved to a participating NPIP slaughter plant for immediate
slaughter are exempt from health certification requirements described in subsection 9.3.
9.4 Additional testing requirements for movement of poultry or other avian species into Delaware may be
imposed at any time at the discretion of the State Veterinarian.
Movement permit required: live poultry and other avian species originating from an area that is under
guarantine for an infectious disease may not move within Delaware or enter the State of Delaware
without an official movement permit approved in advance by the Delaware State Veterinarian.

|.“3
o

9-610.0 Violations And Hearing Procedures-

9-410.1 Failure to comply with these regulation may result in the assessment of a civil penalty.

9:210.2 No civil penalty shall be imposed until an administrative hearing is held before the Secretary of
Agriculture or his or her designee. Administrative hearings for the provisions of this chapter shall be
conducted within 30 days of the violation of this chapter. The Department shall issue a decision in
writing to the person(s) charged with a violation of this chapter within 30 days of the conclusion of the
administrative hearing.

9:310.3 The person(s) charged with a violation of this chapter will be notified in writing of the date and time of
the aforementioned administrative hearing. The aforementioned person(s) shall have the right to
appear in person, to be represented by counsel and to provide witnesses in his or her own behalf.

9-410.4The Secretary, for the purposes of investigation of a possible violation of this chapter and for its
hearings, may issue subpoenas, compel the attendance of witnesses, administer oaths, take
testimony and compel the production of documents. In case any person summoned to testify or to
produce any relevant or material evidence refuses to do so without reasonable cause, the Department
of Agriculture may compel compliance with the subpoena by filing a motion to compel in Superior
Court which shall have jurisdiction over this matter.

9.510.5 The Department shall preserve a full record of the proceedings and a transcript may be purchased by
any interested person.

46-811.0 Appeal-

Any party, including an individual or corporation, that feels aggrieved by decision of the Secretary or
his or her designee after an administrative hearing may take appeal to the Superior Court within thirty
days of the date the decision is mailed to that party by the DDA. After a full hearing, the Court shall
make such decree as seems just and proper. Written notice of such appeal, together with the grounds
therefore, shall be served upon the Secretary of the DDA.

31-012.0 Civil Penalties=

41112.1 It shall be unlawful for any person to interfere with the DDA in its effort to enforce these regulations
and will subject the violator to a civil penalty of no less than $286 $500 nor more than $1,000 per

proven violation.
4+212.2 It shall be unlawful for any person to violate a quarantine order issued by the DDA and will subject

the violator to a civil penalty of no less than $1,000 nor more than $5,000 per proven violation.

41+312.3 The payment of penalties assessed under these regulations may be made on a payment schedule
approved by the Secretary of the DDA.
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41412.4 A person who violates an emergency order of the Secretary of DDA or his or her designee

exposes themselves to a civil penalty of no less than $1,000 nor more than $5,000 per proven
violation.

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) and 303(a) (14 Del.C. §8122(b) &
303(a))
14 DE Admin. Code 1008

PUBLIC NOTICE
Education Impact Analysis Pursuant to 14 Del.C. Section 122(d)
1008 DIAA Junior High and Middle School Interscholastic Athletics

A. TYPE OF REGULATORY ACTION REQUESTED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF REGULATION

Pursuant to 14 Del.C. Sections 122(b) and 303(a), the Secretary of Education seeks the approval of the State
Board of Education to amend 14 DE Admin. Code 1008 DIAA Junior High and Middle School Interscholastic
Athletics. The Delaware Interscholastic Athletic Association ("DIAA"), working in consultation and cooperation with
the Department of Education, developed the amendments to 14 DE Admin. Code 1008. Section 8.0 is being
amended to add fees for officiating contests and competitions in accordance with the amendments to 14 Del.C. Ch.
3, which went into effect on July 17, 2018. In addition, subsection 2.7.3.1 is being amended to correct a technical
error.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 4, 2019 to the Department of Education, Office of the Secretary, Attn: Regulation Review, 401
Federal Street, Suite 2, Dover, Delaware 19901 or email to DOEregulations.comment@doe.k12.de.us. A copy of
this regulation may be viewed online at the Registrar of Regulation's website, http://regulations.delaware.gov/
services/current_issue.shtml or obtained at the Department of Education's Office of the Secretary, located at the
address above.

C. IMPACT CRITERIA

1. Will the amended regulation help improve student achievement as measured against state achievement
standards? The amended regulation concerns interscholastic athletics at the junior high and middle school level.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation concerns interscholastic athletics at the junior high and middle school level.

3. Will the amended regulation help to ensure all students' health and safety are adequately protected? The
amended regulation is intended, in part, to help ensure all students' health and safety are adequately protected.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The amended
regulation is related to interscholastic athletics at the junior high and middle school level.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at the local
board and school level? The amended regulation does not change authority and flexibility of decision makers at the
local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amended regulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will decision making authority and accountability for addressing the subject to be regulated be placed in
the same entity? The decision making authority and accountability for addressing the subject to be regulated will
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be placed in the same entity.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational policies, in particular to state educational policies addressing achievement in the core academic
subjects of mathematics, science, language arts, and social studies? The amended regulation is consistent with,
and not an impediment to, the implementation of other state educational policies.

9. Is there a less burdensome method for addressing the purpose of the amended regulation? There is not a
less burdensome method for addressing the purpose of the amended regulation.

10. What is the cost to the state and to the local school boards of compliance with the adopted regulation?
There is no expected cost to the state and to the local school boards of complying with the amended regulation.

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 440RFA 12-01-18.pdf

1008 DIAA Junior High and Middle School Interscholastic Athletics
(Break in Continuity of Sections)
2.0 Eligibility: No Student Shall Represent a School in an Interscholastic Scrimmage or Contest if the
Student Does Not Meet the Following Requirements

(Break in Continuity Within Section)
2.7 Eligibility, Years of Participation
(Break in Continuity Within Section)
2.7.3 Waiver of the Years of Participation Rule

2.7.3.1 "Hardship" shall be defined as extenuating circumstances peculiar to the student athlete
caused by unforeseen events beyond the election, eentrel control, or creation of the
student athlete, the student's family, ef and the student's school which (1) deprive the
student of all or part of one of the student's opportunities to participate in a particular
sports season; (2) preclude the student from completing the academic requirements for
graduation within the normal period of eligibility; and (3) deprive the student of all or part of
one of the student's opportunities to participate in a particular sport. The waiver provision
is intended to restore eligibility that has been lost as a result of a hardship situation. Injury,
#ress iliness, or accidents, which cause a student to fail to meet the basic requirements,
are possible causes for a hardship consideration.

(Break in Continuity of Sections)

8.0 Required Use of Officials, Recognition of Officials' Associations, aré Attendance at Rules Clinics,_
and Fees for Officiating Contests and Competitions

(Break in Continuity Within Section)
8.4 Feurnament Fees for Officiating Contests and Competitions
8.4.1 The Board has established the following fees for officiating reqular season contests and
competitions:

Sport Level Number of Time Rate per
Officials per Adjustment Official
Contest (Reqular
Season
Contests)
Baseball Varsity 2 $75
Subvarsity 2 $55
Middle School 2 $54
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Basketball Boys’ Varsity 3.or2if $75
mutually
agreed
Girls’ Varsity 2. 0or 3 upon $75
request
Subvarsity 2 8 minute $64
quarters
Subvarsity 2 7 minute $59
quarters
Subvarsity 2 6 minute $55
quarters
Middle School 2 6 minute $54
quarters
Cross Country | Starter/Referee | Upon request $67
Timer/Judge Upon request $64
Field Hockey Varsity 2 $75
Subvarsity 2 $55
Middle A 2 25 minute $54
halves
Middle B 2 25 minute or $54
less halves at
the Member
School’'s
discretion
Football Varsity 5 $75
Timer 1 $52
Subvarsity 3 8 or 10 minute $55
quarters
Middle School 3 8 minute $54
quarters
Lacrosse Varsity 2. or3if $75
(Boys’ and requested
Girls") Subvarsity 2 $55
Middle School 2 $54
Soccer (Boys’ Varsity 2.0r3if $75
and Girls") requested
Subvarsity 2 $55
Subvarsity 3 $48
Middle A 2 30 minute $54
halves
Middle B 2 30 minute or $54
less halves
Softball Varsity 2 $75
Subvarsity 2 $55
Middle School 2 $54
Swimming and Referee 1 $67
Diving Judge 1 $64
Track and Starter/Referee | Upon request $67
Field Timer/Judge Upon request $64
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Volleyball Varsity 2 $75
Linesman 2 by request $37
Subvarsity 2 $55
Middle School 2 $54
Wrestling Varsity 1 $75
Subvarsity 1 $55
Varsity+ 1 $75, then $5
per match, up
to 7 matches;
not to exceed
$35
Middle School 1 $54
Middle+ 1 $54, then $4
per match, up
to 7 matches;
not to exceed
$28

8.4.2 The fee for state tournament contests and competitions shall be the rate at the varsity level as
provided in subsection 8.4.1 and an additional:

8.4.2.1 $5 for first, second, and quarterfinal rounds of competition.
8.4.2.2 $10 for the semi-final round of competition.
8.4.2.3 $15 for the final or championship contest.

84-18.4.3 The Officials' Committee shall work with the Executive Director to help determine the fee
amount for officiating a state tournament contest.

*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:
1008 DIAA Junior High and Middle School Interscholastic Athletics

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) and 303(a) (14 Del.C. §88122(b) &
303(a))
14 DE Admin. Code 1009

PUBLIC NOTICE
Education Impact Analysis Pursuant to 14 Del.C. Section 122(d)
1009 DIAA High School Interscholastic Athletics

A. TYPE OF REGULATORY ACTION REQUESTED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF REGULATION

Pursuant to 14 Del.C. Sections 122(b) and 303(a), the Secretary of Education seeks the approval of the State
Board of Education to amend 14 DE Admin. Code 1009 DIAA High School Interscholastic Athletics. The Delaware
Interscholastic Athletic Association ("DIAA"), working in consultation and cooperation with the Department of
Education, developed the amendments to 14 DE Admin. Code 1009. Section 8.0 is being amended to add fees for
officiating contests and competitions in accordance with the amendments to 14 Del.C. Ch. 3, which went into effect
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on July 17, 2018. In addition, subsection 2.7.3.1 is being amended to correct a technical error.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 4, 2019 to the Department of Education, Office of the Secretary, Attn: Regulation Review, 401
Federal Street, Suite 2, Dover, Delaware 19901 or email to DOEregulations.comment@doe.k12.de.us. A copy of
this regulation may be viewed online at the Registrar of Regulation's website, http://regulations.delaware.gov/
services/current_issue.shtml or obtained at the Department of Education's Office of the Secretary, located at the
address above.

C. IMPACT CRITERIA

1. Will the amended regulation help improve student achievement as measured against state achievement
standards? The amended regulation concerns interscholastic athletics at the high school level.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation concerns interscholastic athletics at the high school level.

3. Will the amended regulation help to ensure all students' health and safety are adequately protected? The
amended regulation is intended, in part, to help ensure all students' health and safety are adequately protected.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The amended
regulation is related to interscholastic athletics at the high school level.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at the local
board and school level? The amended regulation does not change authority and flexibility of decision makers at the
local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amended regulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will decision making authority and accountability for addressing the subject to be regulated be placed in
the same entity? The decision making authority and accountability for addressing the subject to be regulated will
be placed in the same entity.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational policies, in particular to state educational policies addressing achievement in the core academic
subjects of mathematics, science, language arts, and social studies? The amended regulation is consistent with,
and not an impediment to, the implementation of other state educational policies.

9. Isthere a less burdensome method for addressing the purpose of the amended regulation? There is not a
less burdensome method for addressing the purpose of the amended regulation.

10. What is the cost to the state and to the local school boards of compliance with the adopted regulation?
There is no expected cost to the state and to the local school boards of complying with the amended regulation.

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 443RFA 12-01-18.pdf

1009 DIAA High School Interscholastic Athletics
(Break in Continuity of Sections)

2.0 Eligibility: No Student Shall Represent a School in an Interscholastic Scrimmage or Contest if the
Student Does Not Meet the Following Requirements

(Break in Continuity Within Section)
2.7 Eligibility, Years of Participation
(Break in Continuity Within Section)
2.7.3 Waiver of the Years of Participation Rule

2.7.3.1 "Hardship" shall be defined as extenuating circumstances peculiar to the student athlete
caused by unforeseen events beyond the election, eentrel control, or creation of the
student athlete, the student's family, ef and the student’s school which (1) deprive the
student of all or part of one of the student's opportunities to participate in a particular
sports season; and (2) preclude the student from completing the academic requirements
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for graduation within the normal period of eligibility; and (3) deprive the student of all or
part of one of the student's opportunities to participate in a particular sport. The waiver
provision is intended to restore eligibility that has been lost as a result of a hardship
situation. Injury, #ress iliness, or accident, which cause a student to fail to meet the basic
requirements, are possible causes for a hardship consideration.

(Break in Continuity of Sections)

8.0 Required Use of Officials, Recognition of Officials' Associations, ard Attendance at Rules Clinics,_
and Fees for Officiating Contests and Competitions

(Break in Continuity Within Section)
8.4 Feurnament Fees for Officiating Contests and Competitions
8.4.1 The Board has established the following fees for officiating reqular season contests and
competitions:

Sport Level Number of Time Rate per
Officials per Adjustment Official
Contest (Reqular
Season
Contests)
Baseball Varsity 2 $75
Subvarsity 2 $55
Middle School 2 $54
Basketball Boys’ Varsity 3.or2if $75
mutually
agreed
Girls’ Varsity 2. or 3 upon $75
request
Subvarsity 2 8 minute $64
quarters
Subvarsity 2 7 minute $59
quarters
Subvarsity 2 6 minute $55
quarters
Middle School 2 6 minute $54
quarters
Cross Country | Starter/Referee | Upon request $67
Timer/Judge Upon request $64
Field Hockey Varsity 2 $75
Subvarsity 2 $55
Middle A 2 25 minute $54
halves
Middle B 2 25 minute or $54
less halves at
the Member
School’s
discretion
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Football Varsity 5 $75
Timer 1 $52
Subvarsity 3 8 or 10 minute $55
quarters
Middle School 3 8 minute $54
quarters
Lacrosse Varsity 2. or3if $75
(Boys’ and requested
Gitls’) Subvarsity 2 $55
Middle School 2 $54
Soccer (Boys’ Varsity 2.0r3if $75
and Girls") requested
Subvarsity 2 $55
Subvarsity 3 $48
Middle A 2 30 minute $54
halves
Middle B 2 30 minute or $54
less halves
Softball Varsity 2 $75
Subvarsity 2 $55
Middle School 2 $54
Swimming and Referee 1 $67
Diving Judge 1 $64
Track and Starter/Referee | Upon request $67
Field Timer/Judge Upon request $64
Volleyball Varsity 2 $75
Linesman 2 by request $37
Subvarsity 2 $55
Middle School 2 $54
Wrestling Varsity 1 $75
Subvarsity 1 $55
Varsity+ 1 $75. then $5
per match, up
to 7 matches;
not to exceed
$35
Middle School 1 $54
Middle+ 1 $54, then $4
per match, up
to 7 matches;
not to exceed
$28

8.4.2 The fee for state tournament contests and competitions shall be the rate at the varsity level as
provided in subsection 8.4.1 and an additional:

8.4.2.1 $5 for first, second, and guarterfinal rounds of competition.
8.4.2.2 $10 for the semi-final round of competition.
8.4.2.3 $15 for the final or championship contest.

8418.4.3 The Officials’ Committee shall work with the Executive Director to help determine the fee
amount for officiating a state tournament contest.
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*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:
1009 DIAA High School Interscholastic Athletics

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DIVISION OF AIR QUALITY
Statutory Authority: 7 Delaware Code, Chapter 60, Section 6010(a) and (c) (7 Del.C. Ch. 60,
86010(a) & (c))
7 DE Admin. Code 1150

REGISTER NOTICE
SAN # 2018-11

1150 Outer Continental Shelf Air Regulations

1. TITLE OF THE REGULATIONS:
Proposed amendments to 7 DE Admin. Code 1150, Outer Continental Shelf Air Regulations.

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

The Division of Air Quality (DAQ) is proposing to amend 7 DE Admin. Code 1150 to incorporate updates to the
federal Outer Continental Shelf (OCS) regulations at 40 CFR 55, which have been made since the regulation was
adopted in 2010.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
None

4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
7 Del.C. Ch. 60, Sections 6010(a) and 6010(c).

5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:
None

6. NOTICE OF PUBLIC COMMENT:

Statements and testimony may be presented either orally or in writing at a public hearing to be held on
Monday, January 7, 2019 beginning at 6:00 PM at the Division of Air Quality's office located at State Street
Commons, 100 W. Water Street, Suite 6A, Dover, DE 19904. Interested parties may submit comments in writing to:
Mark A. Prettyman, DNREC - Division of Air Quality, State Street Commons, 100 W. Water Street, Suite 6A, Dover,
DE 19904. Public comments will be received until close of business Tuesday, January 22, 2019.

7. PREPARED BY:
Mark A. Prettyman - mark.prettyman@state.de.us - 302-739-9402

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 447RFA 12-01-18.pdf

1150 Outer Continental Shelf Air Regulations

064112010 #/##/2019
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1.0 Applicability

Upon delegation of authority by the Administrator of the EPA to the Department, this regulation shall
apply to the owner or operator of any OCS source for which Delaware is the corresponding onshore
area (COA) as authorized under Section 328 of the federal Clean Air Act Amendments (42 U.S.C.

7627) and 40 CFR Part 55 (July 1, 26692018 ed.).

06/11/2010 ##/##/2019
2.0 Requirements

The provisions of Part 40 CFR Part 55 (July 1, 286892018 ed.) are incorporated herein as 7 DE Admin.
Code 1150. OCS sources shall comply with all requirements of 1100 Air Quality Management Section
of Title 7 of the Delaware Administrative Code to the extent that they are incorporated by EPA into 40
CFR Part 55.14.

This rule incorporates the following provisions of 40 CFR Part 55:

Outer Continental Shelf Air Regulations

55.1 Statutory authority and scope.

55.2 Definitions.

55.3 Applicability.

55.4 Requirements to submit a notice of intent.

55.6 Permit requirements.

55.7 Exemptions.

55.8 Monitoring, reporting, inspections, and compliance.

55.9 Enforcement.

55.10 Fees.

55.13 Federal requirements that apply to OCS sources.

55.14 Requirements that apply to OCS sources located within 25 miles of states'
seaward boundaries, by State.

55.15 Specific designation of corresponding onshore areas.

Appendix A Listing of State and Local Requirements Incorporated by Reference Into Part

to 40 CFR Part 55 55, by State

DIvISION OF WASTE AND HAZARDOUS SUBSTANCES

Statutory Authority: 7 Delaware Code, Chapter 91 (7 Del.C. Ch. 91)

7 DE Admin. Code 1375

REGISTER NOTICE
SAN # 2017-12

1375 Regulations Governing Hazardous Substance Cleanup

1. TITLE OF THE REGULATIONS:
Delaware Regulations Governing Hazardous Substance Cleanup

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

The premise of the Brownfields Development Program (BDP) is to provide liability protections to parties who
did not cause or contribute to the release of a hazardous substance on a real property. The intent is to investigate
the property, ascertain the quantity and quality of contamination, its fate, transport, and pathways from the source
material, and ultimately the potential harm to affected receptors. Upon completion of the investigation, an eligible

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018



https://dnrec.alpha.delaware.gov/waste-hazardous/

PROPOSED REGULATIONS 449

brownfield developer would have to remediate the property before putting the property back into reuse. This would
cleanup the property for the intended use and prevent any further migration of contamination off of the certified
brownfield property.

Remediation of contamination that extends beyond the boundaries of a Brownfield property is not the
responsibility of the Brownfield developer but rather all otherwise potentially responsible parties. As the regulations
are currently written, certified brownfields are "facilities" which mandates the investigation and cleanup of
hazardous substance releases wherever they may be located - on or off the certified brownfield property. The
amendments to the Regulations create a definition of a "certified brownfield" to ensure the remedial responsibilities
of the Brownfield Developer are limited only to the area of the certified brownfield.

In addition the terminology of "abandoned, vacant or underutilized" to define a potential brownfield has been
changed to "the redevelopment, reuse or expansion may be hindered by the reasonable belief that the real
property is environmentally contaminated" to mirror the language in the Brownfields Development Program
enabling statute, 7 Del.C. Chapter 91. The statutory change was made to more closely align with the federal
brownfield statute and regulations. While the change is not required by any federal mandate it will create
consistency between the state and federal brownfields program that will assist in grant writing.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
There is no sunset date for the Regulations.

4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
7 Del.C. Chapter 91

5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:
N/A

6. NOTICE OF PUBLIC COMMENT:

Statements and testimony may be presented either orally or in writing at a public hearing to be held on
Wednesday, January 9, 2019 starting at 6:00 PM in the DNREC Richardson & Robbins Auditorium, 89 Kings
Highway, Dover, DE. If you are unable to attend or wish to submit your comments in advance of the public hearing,
please send your comments to the address below. Interested parties may also submit written comments to the
Department, to the same address below, up until the end of the comment period, which will extend through January
24, 2019, unless a longer period is designated by the hearing officer at the public hearing.

DNREC - Site Investigation and Restoration Section

Subject: HSCA Regulations Hearing

Attn: Jill Williams-Hall

391 Lukens Drive

New Castle, DE 19720

Jill.hall@state.de.us

7. PREPARED BY:
Jill Williams-Hall, Planner IV, DNREC Site Investigation and Restoration Section.
Jill.Hall@state.de.us 302-395-2600

*Please Note:
1) The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 448RFA 12-01-18.pdf

(2) Due to the size of the proposed regulation, it is not being published here. A copy of the
regulation is available at:
1375 Regulations Governing Hazardous Substance Cleanup
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DIVISION OF WATERSHED STEWARDSHIP
Statutory Authority:7 Delaware Code, Section 1902(a) (7 Del.C. 81902(a))
7 DE Admin. Code 7402

REGISTER NOTICE
SAN # 2018-12
7402 Shellfish Sanitation Regulations

1. TITLE OF THE REGULATIONS:
Delaware Administrative Code 7402 Shellfish Sanitation Regulations

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

The Atlantic Ocean is currently classified as an Approved Shellfish Growing Area (GA-7) but there is no
commercial or recreational bi-valve shellfish harvest that occurs in this growing area and the State resources to
maintain current sampling and classification work are costly and provide no added benefit to the State. The
purpose of this action is to change the classification of the Atlantic Ocean from an Approved Shellfish Growing
Area to a Prohibited Shellfish Growing Area. By changing the classification status, it will save the State thousands
of dollars annually with no impact to the public which utilizes the State's shellfish resources. If a viable fishery was
determined to exist in the Atlantic Ocean in the future, the area could be reclassified to support the fishery.

The Delaware Fishing Guide has listed that clamming cannot occur within seagrass beds. This addition will
make the Prohibited Shellfish Growing Area classification consistent with the restriction of clamming in seagrass
beds referenced in the Delaware Fishing Guide for over ten years.

The definition of Shellfish Seed and Maximum Seed Size will be added to Shellfish Sanitation Regulations to
be consistent with current Fish and Wildlife Shellfish Aquaculture Regulations for the Inland Bays.

There are no costs associated with these regulatory changes and there is minimal or no impact to commercial
or recreational bi-valve shellfish harvesters. This action will save the State of Delaware thousands of dollars
annually and continue to protect the State's seagrass restoration efforts.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
There is no sunset date for the proposed regulation change.

4., STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
7 Delaware Code §§81902(a)

5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:
None

6. NOTICE OF PUBLIC COMMENT:

The hearing record on the proposed changes to 7402 Shellfish Sanitation Regulations will be open December
1, 2018. Individuals may submit written comments regarding the proposed changes via e-mail to
Lisa.Vest@state.de.us or via the USPS to Lisa Vest, Hearing Officer, DNREC, 89 Kings Highway, Dover, DE

19901 (302) 739-9042. Public comments will be accepted through close of business Friday, February 15t 2019. A
public hearing on the proposed amendment will be held on January 17, 2019 beginning at 6:00 pm in the DNREC
Auditorium, located at the Richardson & Robbins Building, 89 Kings Highway, Dover, DE 19901.

7. PREPARED BY:
Michael Bott
Environmental Scientist Shellfish and Recreational Water Programs
State Street Commons
100 W. Water Street-Suite 10-B
Dover, DE 19904
Phone: 302-739-9939
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Fax: 302-739-6140
Michael.bott@state.de.us

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 450RFA 12-01-18.pdf

7402 Shellfish Sanitation Regulations
(Break in Continuity of Sections)
2.0 Definitions

NOTE: Those definitions primarily relating to the "Policy To Determine Shellfish Growing Area Classification In
And Around Wet Slip Basins And Artificial Lagoons" are contained in Appendix 11.

(Break in Continuity Within Section)

Maximum Seed Size: The maximum size that seed can be grown in waters classified as Prohibited
before being transported to waters classified as Approved, Seasonally Approved or Conditionally

Approved.

(Break in Continuity Within Section)
Seed- Juvenile shellfish used in aquaculture operations.

3.0 General Regulations, Water Quality and Classification, Harvesting, Tracking, Permitting, Handling
and Shipping:
(Break in Continuity Within Section)
3.2 Shellfish Growing Area Water Quality, Classification, and Harvesting:
(Break in Continuity Within Section)
3.2.2 Shellfish Harvesting and Tagging:
3.2.2.1 Shellfish harvesting shall not be allowed in the following areas:
3.2.2.1.1 Shellfish growing areas classified as Prohibited, unless for scientific research
purposes, and only with written permission of DNREC; or in accordance with
3.2.2.2.4.
(Break in Continuity Within Section)
3.2.2.2 Shellfish may be harvested from the following areas under the conditions listed herein
and/or in the Appendices:
(Break in Continuity Within Section)
3.2.2.2.4 Seed may be grown in waters classified as Prohibited and transported to a lease in a
shellfish growing area classified as Approved, Conditionally Approved or Seasonally
Approved as long as the seed is removed from waters classified as Prohibited before
the maximum seed size is exceeded.
3.2.2.2.4.1 The maximum seed size for oysters is 25 mm and the maximum seed size for
clams is 15 mm.
3.2.2.2.4.2 Qysters or clams that are cultured in aguaculture operations in waters classified
as Prohibited and exceed the maximum seed size shall be determined to be
adulterated and shall be seized, confiscated, and destroyed by DNREC.

APPENDIX 1

This list of Prohibited shellfish growing areas is recorded at the Delaware Department of Natural
Resources and Environmental Control on December 20, 1995. Shellfish harvesting is prohibited in the
following areas for any reason at any time:

(Break in Continuity Within Section)
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Atlantic Ocean:
27. The AtIant|c Ocean a ..

at Cape Henlooen to the DeIaware/MarvIand State I|ne and due east 3 nautical miles in the State of

Delaware's jurisdictional waters. This area is identified by-the—dse—ef-sighs—onr—the—sherelire,—and

latitudes—and-engitudes—reeorded in the Delaware Fishing Guide, and/or other maps available to the
public.

Applies To All Areas:
2928. All artificial lagoons. Most of these areas are unmarked.
30629. All wet slip basins. Most of these areas are unmarked.
30. Seagrass beds (Zostera marina and Ruppia maritima)

APPENDIX 2

This list of Approved shellfish growing areas is recorded at the Delaware Department of Natural
Resources and Environmental Control into the public record on December 20, 1995. Shellfish
harvesting is allowed in the following areas with no seasonal restriction:

(Break in Continuity Within Section)
6 I Lani it : : . . el

*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:
7402 Shellfish Sanitation Regulations

DEPARTMENT OF SAFETY AND HOMELAND SECURITY
DELAWARE COUNCIL ON POLICE TRAINING
Statutory Authority: 11 Delaware Code, Sections 8402 & 8404(a)(14) (11 Del.C. 888402,
8404(a)(14))
1 DE Admin. Code 801

PUBLIC NOTICE
801 Regulations of the Delaware Council on Police Training

The Council on Police Training (COPT), pursuant to 11 Del.C. §8404(a)(14), proposes to revise its regulations.
The proposed amendments, which were voted on in a regular meeting by the COPT on October 16, 2018, seek to
update, clarify and provide more detailed information regarding training requirements and records, employment
status, COPT certification, and procedures for non-compliance.

The COPT will allow for the submission of written comments, suggestions, or other materials regarding the
proposed rules to the Department of Safety and Homeland Security Attn: Christopher Klein, Public Safety Building
Suite 220, P.O. BOX 818, Dover, Delaware 19903-0818 or e-mail Christopherm.klein@state.de.us. Any written
submission in response to this notice and the relevant proposed regulations must be received by the Department
of Safety and Homeland Security no later than 4:30 p.m. (EST) on December 31, 2018. A copy of this regulation
may be viewed online at the Registrar of Regulation's website, http://regulations.delaware.gov/services/
current_issue.shtml.
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DECISION AND ORDER CONCERNING THE REGULATIONS

NOW THEREFORE, under the statutory authority and for the reasons sent forth above, the Council on Police
Training does hereby ORDER that the regulations be, and that they hereby are, proposed to be enacted as set
forth below.

Robert M. Coupe, Chairman COPT

*Please Note:
1) The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 452RFA 12-01-18.pdf

(2) Due to the size of the proposed regulation, it is not being published here. A copy of the
regulation is available at:
801 Regulations of the Delaware Council on Police Training

DELAWARE COUNCIL ON POLICE TRAINING
Statutory Authority: 11 Delaware Code, Sections 8402 & 8404(a)(14) (11 Del.C. 888402,
8404(a)(14))

PUBLIC NOTICE
802 COPT K-9 Training Standards and Requirements

The Council on Police Training (COPT), pursuant to 11 Del.C. §8404(a)(14), proposes to create regulations.
The proposed regulations, which were voted on in a regular meeting by the COPT on October 16, 2018, seek to
establish basic training and qualification standards for police K-9 teams.

The COPT will allow for the submission of written comments, suggestions, or other materials regarding the
proposed rules to the Department of Safety and Homeland Security Attn: Christopher Klein, Public Safety Building
Suite 220, P.O. BOX 818, Dover, Delaware 19903-0818 or e-mail Christopherm.klein@state.de.us. Any written
submission in response to this notice and the relevant proposed regulations must be received by the Department
of Safety and Homeland Security no later than 4:30 p.m. (EST) on December 31, 2018. A copy of this regulation
may be viewed online at the Registrar of Regulation's website, http://regulations.delaware.gov/services/
current_issue.shtml.

DECISION AND ORDER CONCERNING THE REGULATIONS
NOW THEREFORE, under the statutory authority and for the reasons sent forth above, the Council on Police
Training does hereby ORDER that the regulations be, and that they hereby are, proposed to be enacted as set
forth below.

Robert M. Coupe, Chairman COPT

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 453RFA 12-01-18.pdf

802 COPT K-9 Training Standards and Reguirements

1.0 Intent and Purpose
To establish basic training and qualification standards for police K-9 teams and K-9 specialty teams that
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include performance objectives for the police officer handler and the police officer-police dog teams.

2.0

Definitions

As used in this regulation:

3.0

"Aqility Training" means training during which the police dog must surmount or overcome obstacles,
such as walls and tunnels, which are likely to be confronted in the performance of duty.

"In-Service Training" means training conducted by a K-9 trainer or Supervising K-9 trainer to maintain
skills that must be performed during re-evaluation.

"K-9 Patrol Team" means a team consisting of a police officer handler and police dog used in law
enforcement for routine patrol work., such as building searches, area searches article searches,
tracking, and criminal apprehension.

"K-9 Specialty Team" means a team consisting of a police officer handler and specialty dog used in
law _enforcement specifically for scent work, detection or tracking work. Specialty teams are used for
narcotics detection, arson accelerant detection, explosive detection, tracking. article searches, or
cadaver detection.

"K-9 Team" means a team comprised of the police officer handler and the police dog.

"K-9 Trainer" means a trainer_is _gualified to conduct basic and in-service training for police officer
handler-police dog teams and must meet the qualification requirements set forth herein.

"Law_Enforcement Agency" means any police force or organization functioning within this state or
any other state which has by statute or ordinance the responsibility of detecting crime and enforcing
the criminal or penal laws of this state or any other state.

"Law Enforcement Officer” means any COPT certified employee of a law enforcement agency (not
including a civilian employee). any member of a fire department or force who is assigned to an arson
investigation unit.

"Police Dog" means a dog that has been trained by a Supervising K-9 trainer or K-9 trainer and is
handled by a police officer handler in the performance of his/her duties used for law enforcement
purposes or any law enforcement related activities.

"Police Officer Handler" means a COPT certified law enforcement officer who officially utilizes a
police dog in the course of assigned duties and responsibilities.

"Police Specialty Dog (sinale purpose dog)" means a police dog used specifically for specialty work
or_specialized scent work such as detection and tracking in law enforcement, that is, narcotics
detection, arson accelerant detection, explosive detection, tracking, article and cadaver detection.

"Supervising K-9 Trainer" means K-9 trainers that conduct basic and in-service K-9 training and
qualifying exercises. They are responsible for supervising K-9 handlers who assist with any K-9
training, and for certifying qualified prospective handlers as K-9 trainers. Supervising K-9 trainers must
meet the qualification requirements set forth herein.

K-9 Training Standards and Qualification Requirements

All law_enforcement agencies with a K-9 program for COPT certified officers will establish clearly
written policies and procedures that are consistent with the K-9 standards as approved by the COPT.

All Police Officer K-9 handlers will be trained under the same standards and curriculum for Basic
training and qualification, in-service training and re-evaluation as approved by the COPT.

Instructors for K-9 trainers must meet the following:

3.3.1 Satisfactory completion of COPT K-9 training or K-9 training equivalent to the basic training and

qualification as approved by the COPT;

3.3.2 Five (5) years of experience as a police dog handler;

3.3.3 Must be a full-time law enforcement officer assigned to trainer's duties by his/her employing law

enforcement agency;

3.3.4 Satisfactory completion of a Certified Instructor Course approved by COPT or _an_equivalent

course; and
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3.3.5

Experience assisting a Supervising K-9 Trainer in the delivery of one or more basic K-9 training

courses satisfying the requirements as adopted by the COPT or courses having substantially
equivalent requirements, during which a minimum of five (5) K-9 teams were successfully trained
and qualified. The prospective trainer must have been present for and assisted with the majority of

training time.

3.4 Supervising K-9 Trainers must meet the following:

3.4.1

Satisfactory completion of COPT K-9 patrol training or K-9 patrol training equivalent to the training

3.4.2

as approved by the COPT;
Must be a full-time law enforcement officer assigned to trainer duties by his/her employing law

3.4.3

enforcement agency:;
Satisfactory completion of a Certified Instructor Course approved by COPT or_an equivalent

3.4.4

course;
Seven (7) years of experience as a police dog handler or trainer;

3.4.5

Must have experience in conducting a minimum of two (2) basic K-9 training courses satisfying the

3.4.6

requirements as adopted by the COPT (with the exception of those areas of instruction
appropriately conducted by qualified specialists) or a course having substantially equivalent
requirements, thereby successfully training and qualifying a minimum of ten (10) K-9 teams;

A _Supervising Patrol K-9 Trainer is responsible for all documentation and certification of

3.4.7

prospective trainers. He/she must document the time the prospective trainer committed to the
class training, the number of dogs trained, the areas of training, and what involvement the
prospective trainer had with the class. Weekly evaluations recommending goals and objectives, as
well as documentation of accomplishments are required; and

All records pertaining to the certification of K-9 patrol trainers must be maintained by the

Supervising K-9 Patrol Trainer for a period of no less than two (2) years, and by the newly certified
K-9 patrol trainer for the duration of his/her career.

3.5 Training, Qualification and Re-evaluation Records

3.5.1

Complete records should reflect all K-9 training, qualification and re-evaluation activities, as well

3.5.2

as the performance and proficiency of the police officer handler, police K-9 patrol team, or K-9
specialty team during such activities.

Copies of all training course schedules, curricula and lesson plans must be maintained along with

the records of individual trainees.

3.6 Training Site or Facility Requirements. The training site or facility should provide the environment

necessary to conduct all aspects of the training as approved by the COPT, including appropriate

simulation exercises. The area used must be adequate to accommodate an agility course as well as

various types of searches.

DIVISION OF STATE POLICE
5500 BAIL ENFORCEMENT AGENTS

Statutory Authority: 24 Delaware Code, Section 5504(e) (24 Del.C. 85504(¢))

24 DE Admin. Code 5500
PUBLIC NOTICE

5500 Bail Enforcement Agents

Notice is hereby given that the Board of Examiners of Bail Enforcement Agents, in accordance with 24 Del.C.
Ch. 55 proposes to amend the following adopted rule in 24 DE Admin. Code 5500 Bail Enforcement Agents: Rule
2.0 Badges, Patches, and Advertisements. If you wish to view the complete Rule, contact Ms. Ashley Hughes at
(302) 672-5337. Any persons wishing to present views may submit them in writing, by December 31, 2018, to
Delaware State Police, Professional Licensing Section, P.O. Box 430, Dover, DE 19903. The Board will hold its
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quarterly meeting Thursday, February 14, 2019, 10:00am, at the Tatnall Building, 150 Martin Luther King, Jr.
Boulevard South, Room 112, Dover, DE.

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 455RFA 12-01-18.pdf

5500 Bail Enforcement Agents
(Break in Continuity of Sections)

2.0 Badges, Patches, and Advertisements

2.1 No individual licensed under 24 Del.C. Ch. 55 shall use any type of uniform or other clothing items
displaying logos, badges, patches, or any other type of writing without first being approved by the
Board. Under no circumstances shall any item contain the seal or crest of the State of Delaware, any
state of the United States, the seal or crest of any county or local sub division, or any facsimile of the
aforementioned seals or crests.

(Break in Continuity Within Section)

2.1.2 Items submitted in compliance with subsection 2.1.1 do not need to be presented to the Board for
approval providing that there are no_additional logos, patches, or wording displayed on the
outermost garment.

*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:
5500 Bail Enforcement Agents

DEPARTMENT OF STATE
OFFICE OF THE STATE BANK COMMISSIONER

Statutory Authority: 5 Delaware Code, Section 121(b) (5 Del.C. §121(b))
5 DE Admin. Code 102

PUBLIC NOTICE
102 Procedures Governing the Creation and Existence of an Interim Bank

Summary

The State Bank Commissioner proposes to amend Regulation 102 - Procedures Governing the Creation and
Existence of an Interim Bank. The proposed amendments to the Regulation would add an additional permissible
purpose for the formation of an interim bank and, a technical amendment, which removes a reference to the former
Regulation number. This proposed amendment is not substantially likely to impose additional costs or burdens
upon individuals and/or small businesses. Other Regulations issued by the State Bank Commissioner are not
affected by this proposed amendment. The State Bank Commissioner is issuing this proposed amended
Regulation in accordance with Title 5 of the Delaware Code. This Notice is issued pursuant to the requirements of
Title 29 of the Delaware Code, Chapter 11, Subchapter Ill, Chapter 101, Subchapter I, and Chapter 104, Sections
10404A(b)(1) and 10404B(b)(1).

Comments

A copy of the proposed amended Regulation is being published in the December 1, 2018 edition of the
Delaware Register of Regulations. Copies are also on file in the Office of the State Bank Commissioner, 43 South
DuPont Highway, Edgehill Shopping Center, Dover, DE 19901 and are available for inspection during regular office
hours. Copies are available upon request.

Interested parties may offer comments on the proposed amended Regulation or submit written suggestions,
data, briefs or other materials to the Office of the State Bank Commissioner at the above address as to whether the
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proposed amended Regulation should be adopted, rejected or modified. Pursuant to 29 Del.C. §10118(a), public
comments must be received on or before January 3, 2019. Written materials submitted will be available for
inspection at the above address.

Adoption of Proposed Amended Regulations

On or after January 3, 2019, following review of the public comment, the State Bank Commissioner will
determine whether to adopt the proposed amended Regulation, or make additional changes because of the public
comments received.

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:

http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 456RFA 12-01-18.pdf

102 Procedures Governing the Creation and Existence of an Interim Bank

Effective Date: Becember34-3998 XX/ XX/ XXXX

This regulation establishes procedures governing the creation and existence of an Interim Bank, which shall
have no authority to conduct a banking business until merged with an Insured Bank.

1.0 Definitions
“Articles of Association” means the articles of association described in Section 723 of Title 5 of the
Delaware Code.
“Articles of Organization” means the articles of organization described in Section 728 of Title 5 of
the Delaware Code.
“Bank” means a Delaware State Bank, Out-of-State State Bank, Delaware National Bank or Out-of-
State National Bank.
“Bank Holding Company” has the meaning specified in the Bank Holding Company Act of 1956, as
amended (12 U.S.C. § 1841 et seq.).
“Certificate Authorizing the Transaction of Business” means the certificate described in Section
733 of Title 5 of the Delaware Code.
“Delaware Bank” means a Delaware National Bank or a Delaware State Bank.
“Delaware National Bank” means a national banking association created under the National Bank
Act (12 U.S.C. § 21 et seq.) that is located in this State.
“Delaware State Bank” means a bank (as defined in § 101 of Title 5 of the Delaware Code)
chartered under the laws of this State.
“Insured Bank” means a bank that is an insured depository institution, as defined in the Federal
Deposit Insurance Act at 12 U.S.C. § 1813(c).
“Interim Bank” means a bank established exeldsively for the temperary purposes set forth in this
regulation.
“Interim Bank Agreement” means an agreement that expressly provides, among other things, for the
creation of an Interim Bank and its merger with an Insured Delaware Bank.
“Located in this State” means, with respect to a state-chartered bank, a bank created under the laws
of this State and, with respect to a national banking association, a bank whose organization certificate
identifies an address in this State as the place at which its discount and deposit operations are to be
carried out.
“Notice of Intent” means a notice of the intention of the incorporators to form an Interim Bank, as
provided in Section 5 of this regulation.
“Qut-of-State Bank” means an Out-of-State State Bank or an Out-of-State National Bank.
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“QOut-of-State Bank Holding Company” has the meaning specified in the Bank Holding Company
Act of 1956, as amended (12 U.S.C. § 1841 et seq.).

“Qut-of-State National Bank” means a national bank association created under the National Bank
Act (12 U.S.C. § 21 et seq.) that is not located in this State.

“Qut-of-State State Bank” means a State bank, as defined in the Federal Deposit Insurance Act, as
amended, at 12 U.S.C. § 1813(a), that is not chartered under the laws of this State.

“Public Notice” means a public notice, as provided in Section 5 of this regulation.

2.0 Scope

21 An Interim Bank may only be formed to facilitate:

211

2.1.2

2.13

2.14

The establishment of a Bank Holding Company by an Insured Delaware Bank’s stockholders. The
proposed Bank Holding Company, once incorporated, applies in the manner set forth at Section 5
of this regulation for an Interim Bank charter for a subsidiary to be newly formed. An agreement is
executed between the proposed Bank Holding Company and the Insured Delaware Bank that
provides, among other things, that the Insured Delaware Bank will be merged or consolidated with
the Interim Bank and become a subsidiary of the Bank Holding Company upon the receipt of all
necessary federal and state approvals for the proposed Bank Holding Company so to act; or

The acquisition of an Insured Delaware Bank by another Insured Delaware Bank or Bank Holding
Company (e.g., pursuant to Subchapter VI of Chapter 7 or Subchapters IV or V of Chapter 8 of
Title 5 of the Delaware Code). In such instances, the Interim Bank is used to assure that the to-
be-acquired Insured Delaware Bank will become wholly-owned through a merger or consolidation
pursuant to an agreement between the Insured Delaware Banks or between an Insured Delaware
Bank and a Bank Holding Company that provides, among other things, for an Insured Delaware
Bank to merge or consolidate with the Interim Bank.

The merger of one or more Out-of-State Banks with or into one or more Delaware Banks to result
in a Delaware State Bank, in accordance with Section 795D or Section 795G of Title 5 of the
Delaware Code.

The merger or reorganization of one or more Insured Banks to result in a Delaware State Bank.

3.0 Interim Bank Agreement Required
3.1 An Interim Bank may not be chartered unless there is an Interim Bank Agreement.

4.0 Who May Incorporate

4.1 An Interim Bank may be incorporated, in accordance with Section 722 of Title 5 of the Delaware
Code, by three or more individual persons, at least two of whom must be citizens and residents of
Delaware.

5.0 Application Procedures

51 An application to form an Interim Bank shall be submitted as follows, except as otherwise provided in
connection with a contemporaneous application in accordance with another regulation (e.g.,
Regulation 804 (formerly 5.844.0009), “Application by an Out-of-State Bank Holding Company to
Acquire a Delaware Bank or Bank Holding Company”):

51.1

The Notice of Intent shall be filed in duplicate in the Office of the Commissioner and shall state:

5111 the The purpose for forming an Interim Bank;

5.1.1.2 the The proposed name of the Interim Bank;

5.1.1.3 the The name and address of the incorporators; and
5114 the The amount of the capital stock of the Interim Bank.

51.2

The Notice of Intent shall attach as exhibits:

5.1.2.1 the The Interim Bank Agreement;
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6.0
6.1

6.2

6.3

7.0
7.1

7.2

8.0
8.1

8.2

8.3

8.4

5.1.2.2 a A copy of the proposed Articles of Association of the Interim Bank;

5.1.2.3 a A copy either of the certificate of public convenience and advantage or the legislative
and/or corporate instruments of banking authority for the Insured Bank which is to be
merged with the Interim Bank pursuant to the Interim Bank Agreement.

5.1.3 Upon notification by the Commissioner that the Notice of Intent to form an Interim Bank is

complete, the applicant shall cause to be published in a newspaper of general circulation
throughout the State of Delaware, once a week for two (2) consecutive weeks, a Public Notice of
its intention to form an Interim Bank. The Public Notice shall include the proposed name of the
Interim Bank, the names of the incorporators, the amount of the capital stock of the Interim Bank,
and a brief summary of the purpose of the Interim Bank, shall identify this regulation under which
the Interim Bank is to be formed, and shall inform interested persons of their right to comment on
the application before the Commissioner decides whether to approve the Interim Bank.

Decision of Commissioner; Incorporation

Within two weeks of the last publication of the Public Notice, the Commissioner shall issue a decision
as to whether to charter the Interim Bank. This two week period may be extended by two additional
weeks if the Commissioner requires more time or information.

Upon the Commissioner’s approval, the Incorporator shall take the necessary steps to form the
Articles of Organization and the Commissioner shall endorse the Articles. The Incorporator shall then
incorporate the Interim Bank and file the necessary documents with the Secretary of State.

A Certificate Authorizing the Transaction of Business shall not be issued until the Interim Bank has
been merged with the Insured Bank.

Powers of Interim Bank Before Merger

An Interim Bank may not engage in any banking activity or operate as a bank until it has merged with
an Insured Bank. An Interim Bank may take only those corporate and fiduciary steps and actions
reasonably incidental and necessary to facilitate and complete the merger. Such limitation shall not
preclude the Commissioner from granting a certificate of public convenience and advantage, and to
otherwise facilitate and authorize the formation and incorporation of the Interim Bank, provided that no
Certificate Authorizing the Transaction of Business pursuant to §733 of Title 5 of the Delaware Code
shall be issued prior to the consummation of the merger of the Interim Bank with an Insured Bank.

The receipt by the Commissioner of an Interim Bank Agreement and a copy of either the certificate of
public convenience and advantage or the legislative and/or corporate instruments pursuant to which
the Insured Bank with which the Interim Bank will merge derives its banking powers shall constitute
sufficient authority for the Commissioner to issue a certificate of public convenience and advantage to
the Interim Bank.

Proof of Merger: Revocation of Certificate

From the date an Interim Bank is authorized pursuant to this regulation, the parties to the Interim Bank
Agreement shall have six (6) months in which to effect the merger with the Insured Bank. Proof of the
merger must be timely supplied to the Commissioner.

Upon proof of the consummation of the merger of the Interim Bank with the Insured Bank, a Certificate
Authorizing the Transaction of Business, as required by 8 733 of Title 5 of the Delaware Code shall be
issued immediately by the Commissioner to the surviving entity if the Interim Bank is the survivor.

Extensions may be granted by the Commissioner if the parties to the Interim Bank Agreement can
show good cause as to why an extension is needed to complete the merger.

The Commissioner may revoke the certificate of public convenience and advantage of the Interim
Bank (and may take such other steps he deems appropriate at any time) if proof of the merger
between the Interim Bank and the Insured Bank has not been provided to the Commissioner at the end
of the authorized time, if the Interim Bank actually conducts any banking business prior to its proposed
merger, or if any related merger or acquisition application is denied or withdrawn.
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9.0 Fees

9.1 A non-refundable investigation fee of $1,150 to offset the administrative expense of the
Commissioner’s office shall be included with the Notice of Intent; provided, however, that such fee
shall be considered as part of and not in addition to any fee being paid at the same time to the
Commissioner’s office in connection with a contemporaneous application for a merger or acquisition.
In addition, depending on the structure of the transaction, other fees may be required in accordance
with applicable statutes or regulations (e.g., Section 735 of Title 5 of the Delaware Code).

DEPARTMENT OF TRANSPORTATION
DIVISION OF TRANSPORTATION SOLUTIONS

Statutory Authority: 29 Delaware Code, Section 6962 (29 Del.C. 86962)
PUBLIC NOTICE

2408 Performance-Based Contractor Evaluation Procedures

Senate Bill 208 of the 149™ General Assembly made changes to 29 Del.C. 86962 relating to public works
contracting requiring the Delaware Department of Transportation (DelDOT) to implement a performance-based
rating system for contractors that is defined in regulations. To fulfill this requirement, the Department, through its
Division of Transportation Solutions, seeks to promulgate a new regulation entitled Performance-Based Contractor
Evaluation Procedures.

Public Comment Period
DelDOT will take written comments on this proposed Section 2408 of Title 2, Delaware Administrative Code,
from December 1, 2018 through December 31, 2018. The public may submit their comments to:

Robert McCleary, Chief Engineer, Division of Transportation Solutions
(Robert.McCleary@state.de.us) or in writing to his attention,

Chief Engineer

Delaware Department of Transportation

P.O. Box 778

Dover, DE 19903

*Please Note: The Regulatory Flexibility Analysis and Impact Statement for this regulation, as required by
29 Del.C. Ch. 104, is available at:
http://regulations.delaware.gov/register/december2018/proposed/22 DE Reg 460RFA 12-01-18.pdf

2408 Performance-Based Contractor Evaluation Procedures

1.0 Purpose

In accordance with 29 Del.C. 86962, the purpose of this regulation is to set forth the procedures the Delaware
Department of Transportation (the "Department™) will follow in preparing performance-based contractor evaluations
and calculating contractor performance-based ratings.

2.0 Applicability
2.1 The Department will complete performance-based evaluations (the "Performance Evaluations") on
large public works contracts as defined in Title 29, Ch. 69 of the Delaware Code. The Performance
Evaluations will be made on the construction company contracted by the Department to build the
project (the "Contractor").
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2.2 The Department shall provide notice to prospective bidders as part of contract advertisement

regarding the prequalification requirements related to the performance based rating system under 29

Del.C. 86962.

2.3 For procurements made based on best value, performance must be at least 10%, but no more than

20% of the weighted selection criteria as described in 29 Del.C. §6962(d)(13)a.4.A.

2.4 Design Build contracts procured in accordance with Title 29 of the Delaware Code are not subject to
these performance-based rating system requirements unless the Department's Request for Proposals
(REP) for a design build contract includes specific language requiring it.
3.0 Performance Evaluation Form, Criteria and Scoring
3.1 Performance Evaluations will be made on the Department issued form as shown in Appendix 'A'.
3.2 The criteria to be used for Performance Evaluations is as shown on the form in Appendix 'A'.
3.3 Scoring will be as shown on the form in Appendix 'A'.
3.4 Appendix 'A' is a part of this regulation.
4.0 Performance Evaluation Procedures
4.1 Timing of Performance Evaluations

4.1.1 For projects that have an original contract time of 240 calendar days or less, a Performance
Evaluation will be made no later than 60 calendar days after substantial completion or completion
of the final punchlist work, whichever occurs first. Performance Evaluations will continue to occur
every six months until the final estimate is paid.

4.1.2 For projects with an original contract time greater than 240 calendar days and less than 365
calendar days, a Performance Evaluation will made at approximately 50% completion. An
additional Performance Evaluation will be made no later than 60 days after substantial completion
or completion of the final punchlist work, whichever occurs first. Performance Evaluations will
continue to occur every six months until the final estimate is paid.

4.1.3 For projects with an original contract time longer than 365 calendar days, Performance
Evaluations will be made every six months. An additional Performance Evaluation will be made no
later than 60 days after substantial completion or completion of the final punchlist work, whichever
occurs first. Performance Evaluations will continue to occur every six months until the final
estimate is paid.

4.2 Performance Evaluations will be completed in accordance with the following steps:

4.2.1 Each Performance Evaluation will be initiated and completed by the Department employee in
charge of administering the contract (the "Evaluator") specified by the Department at the
preconstruction meeting.

4.2.2 The Performance Evaluation will be reviewed for approval by the Department employee (the
"Reviewer") specified by the Department at the preconstruction meeting.

4.2.3 Upon approval, the completed Performance Evaluation will be submitted to the primary point of
contact for the Contractor, as specified by the Contractor at the time of the preconstruction
meeting, for review.

4.2.4 The Contractor will have ten (10) business days to exercise the following options:

4.2.4.1 Accept the Performance Evaluation;

4.2.4.2 Request a meeting in writing to propose changes to the Performance Evaluation to the
Secretary's designee in charge of Construction as specified by the Department at the
preconstruction meeting (the "Review Meeting").

4.2.5 Within two (2) business days of receipt of a request for a Review Meeting, the Secretary's

designee in charge of Construction shall schedule the Review Meeting with the requesting
Contractor. The review meeting shall be held no more than ten (10) business days after the date of
the request, unless the Contractor and the Secretary's designee in charge of Construction
mutually agree in writing to a later date.
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4.2.6 The purpose of the Review Meeting will be to discuss the Performance Evaluation and the
Contractor must bring any and all supporting documentation or withesses required to support any
changes the Contractor is requesting to the Performance Evaluation.

4.2.7 Within ten (10) business days after the Review Meeting, the Secretary's designee in charge of
Construction shall make a determination in writing (the "Determination”) to accept any of the
Contractor's changes and revise the Performance Evaluation, or to leave the Performance
Evaluation as written.

4.2.8 Upon receipt of the Determination, the Contractor may:

4.2.8.1 Accept the Performance Evaluation;
4.2.8.2 Appeal in accordance with subsection 8.3 of this regulation.

4.2.9 If no action is taken by the Contractor within ten (10) business days after the receipt of the
Determination then the Performance Evaluation will be considered final.

4.3 For contracts with multiple locations, such as open-end contracts and indefinite delivery-indefinite
quantity (IDIQ) contracts, Performance Evaluations will be made at the frequency described in
subsection 4.1 of these requlations. The Department will aggregate multiple locations under such
contracts in one Performance Evaluation as reasonably practicable.

5.0 Calculation of Performance Rating; Prequalification of Bidders
5.1 Calculation of Performance Rating

5.1.1 The performance-based rating (the "Performance Rating") for a Contractor shall be calculated as a
rolling average of the score of all Performance Evaluations on file for that Contractor for the most
recent three year period as measured from the date of advertisement.

5.1.2 Should no Performance Evaluations exist as set forth in subsection 5.1.1, the Department will
utilize the average score of all available Performance Evaluations on file for the previous five year
period measured from the date of advertisement.

5.2 Prequalification of Bidders

5.2.1 The Performance Rating, as calculated in subsection 5.1, for a Contractor shall be utilized as a
prequalification to bid at the time of bid.

5.2.2 Bidders with scores of equal to or greater than 85% shall be permitted to bid.

5.2.3 Bidders with scores of less than 85% who comply with the retainage requirements of 29 Del.C.
86962 shall be permitted to bid provided the Agreement to Accept Retainage in Appendix 'B' is
executed and submitted with the bid. L ack of an executed Agreement to Accept Retainage will
result in the rejection of the bid by the Department.

5.3 Notification of Performance Rating. The Department shall post publicly the Performance Rating for all
Contractors on the Department's website on a weekly basis.

6.0 Provisional Performance Rating

6.1 Successful bidders awarded Department contracts who have no performance history within the last
five (5) years will be assigned a provisional Performance Rating of 85% at the date of advertisement,
which shall be applied until a true average can be determined based on actual Performance
Evaluations on Department contracts.

6.2 Contractors _assigned a_provisional Performance Rating _may request an _interim Performance
Evaluation in accordance with subsection 7.1.2 of these reqgulations.

7.0 Variable Retainage
7.1 The rate of retainage will be as follows:

7.1.1 A5% retainage shall be withheld by the Department from each monthly progress payment due the
Contractor if the Contractor's Performance Rating as calculated in subsection 5.1 of these
requlations is less than 85% at the time of advertisement.
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7.1.2

A Contractor who is subject to retainage pursuant to subsection 5.2.3 may request an interim

Performance Evaluation when a contract reaches 50% completion. If final score of that interim
performance evaluation is greater than 85%, the retainage withheld by the Department on future
progress payments shall be reduced to 2% for the remaining life of that contract. Interim
Performance Evaluations shall be placed on file by the Department and utilized in the calculation
of a Contractor's Performance Rating. Interim Performance Evaluations shall follow the
procedures set forth in Section 4.0 of this requlation.

7.2 For the avoidance of doubt, a Contractor is not permitted to hold retainage from its subcontractors and

all must be paid in accordance with applicable law.

|.\‘
w

The Department shall release 60% of the retainage at Substantial Completion as that term is defined in

the Contract. The remaining 40% of the retainage will be released upon approval of the final pay

estimate in_order to satisfy the statutory requirements under 29 Del.C. 86962(d)(5) regarding

documentation of payment to subcontractors.

8.0 Appeals
8.1 Submission. Appeals, and acknowledgement of receipt of appeals, shall be made in writing. Appeals

may be submitted by email to the addresses set forth below.

8.2 Appeal of Performance Rating

8.2.1

A Contractor may appeal their_assigned Performance Rating at any time after publication,

8.2.2

provided, however, that if a Contractor intends to bid on an upcoming project, the Contractor must
appeal the Performance Rating no later than ten (10) calendar days after advertisement for that
project. Should a Contractor file an appeal of their Performance Rating more than ten (10)
calendar days after advertisement the published Performance Rating on the date of advertisement
shall be used for that bid and the result of the appeal will only affect calculation as applied to future
bids.

All appeals shall be made in writing to the Department's Contract Administration Office and

8.2.3

submitted to the Contract Services Administrator electronically at DOT-ask@state.de.us.
The Contract Administration Office shall render a decision in writing within 5 business days from

8.2.4

the date of receipt of an appeal stating the basis for the decision and providing any and all
supporting documentation. The decision shall be transmitted to the Contractor via email.

The determination of the Contract Services Administrator shall be the final determination by the

8.2.5

Department on this matter and there is no right of further administrative appeal.
The scope of appeals pursuant to this section is limited to the mathematical computation of the

Performance Rating. Any Contractor wishing to appeal the results of a Performance Evaluation
must do so pursuant to subsection 8.3 of this requlation.

8.3 Appeal of Performance Evaluation

8.3.1

A Contractor may appeal the results of a Performance Evaluation only after first completing the

8.3.2

steps outlined in subsection 4.2 of these requlations.
Any notice of appeal must be filed within ten (10) business days of receipt of a Determination

8.3.3

pursuant to subsection 4.2.7. Failure to provide notice of an appeal within this timeframe
constitutes a waiver of the right to appeal.

All appeals shall be made in writing to the Secretary of Transportation electronically at DOT-

8.3.4

ask@state.de.us.
After receiving the notice of appeal, the Secretary or the Secretary's designee will review the

8.3.5

record and will contact the Contractor within 15 days to schedule a meeting to discuss the appeal.
The scope of appeals pursuant to this section is limited to the issues, facts, and documents raised

8.3.6

to the Secretary's designee in charge of Construction. No facts, issues, or documents not
presented to the Secretary's designee in charge of Construction will be considered at the appeal
meeting.

Within 30 business days of the meeting. the Secretary or the Secretary's designee shall issue a

written decision that will serve as the final decision of the Department concerning the appeal.

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018



mailto:DOT-ask@state.de.us
mailto:DOT-ask@state.de.us
mailto:DOT-ask@state.de.us

464 PROPOSED REGULATIONS

8.3.7 Should the Performance Evaluation that is the subject of a Contractor's appeal, when factored into
the computation of the Contractor's Performance Rating, result in the imposition of retainage
under Title 29, Ch. 69 of the Delaware Code, the implementation of retainage provisions as
outlined in Section 7.0 will not take place until after a final decision of the Department.

Appendix ‘A’
Contractor’s Performance Evaluation Form

Contractor’s Performance Evaluation Form
http://requlations.delaware.gov/reqister/december2018/proposed/Contractors Performance
Evaluation Form.pdf

Appendix ‘B’
Contractor’s Agreement to Accept Retainage

The following statement shall be placed in the bid documents on the Proposal Certification page just above the
signatures, which shall indicate the Bidder's acknowledgement, consent and agreement to the withholding of
retainage by the Department:

"Bidder acknowledges that its Performance-Based Rating as defined in 29 Del.C. 86962 and section 2408 of
Title 2 of Delaware's Administrative Code is below the required minimum threshold. As a condition to bid, Bidder
acknowledges, consents and agrees to the Department withholding retainage of up to 5% from the monies due at
the time of each progress payment under the contract.”
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text added at the time of the proposed action. Language which is strieker through indicates text being deleted.
Bracketed Bold language] indicates text added at the time the final order was issued. Braeketed-botd-stricken
thredgh] indicates language deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt within the time
allowed of all written materials, upon all the testimonial and written evidence and information submitted, together
with summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a regulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exact text and citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

DELAWARE HEALTH INFORMATION NETWORK

Statutory Authority: 16 Delaware Code, Section 10306 (16 Del.C. 810306)
1 DE Admin. Code 103

ORDER
103 Delaware Health Care Claims Database Data Collection Regulation

In accordance with 16 Del.C. 810306, and for the reasons set forth herein, the Delaware Health Information
Network (DHIN) enters this Order adopting amendments to the Delaware Health Care Claims Database Data
Access Regulation.

NATURE OF THE PROCEEDINGS

Pursuant to its authority under 16 Del.C. 810306, DHIN proposes to amend 1 DE Admin. Code 103 Delaware
Health Care Claims Database Data Collection Regulation to harmonize the definitions therein with changes to the
Delaware Code.

The 149" General Assembly enacted SB 227 and the Governor signed it into law on August 29, 2018. This
statute expands the definition of "Mandatory Reporting Entity" in 16 Del.C. §10312. Proposed amendments to the
"Definitions" section of the Health Care Claims Database Data Collection Regulation remove language which
merely quotes definitions established in the code and replaces it with a statement that the terms have the meaning
assigned in the code. These changes will ensure that the regulation is always congruent with the governing statute.

In addition, changes were made to Appendix A to more clearly characterize the required compliance dates for
newly identified mandatory reporting entities.

DHIN gave notice of its intent to adopt the proposed regulation in the October 1, 2018 issue of the Delaware
Register of Regulations. DHIN solicited written comments from the public for thirty-one (31) days as mandated by
29 Del.C. §10118(a).
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SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE AND EXPLANATION OF CHANGES

466

Comments were received from United Healthcare (UHC) and Highmark Blue Cross Blue Shield Delaware
(HM). The Delaware Health Information Network (DHIN) has considered each comment and the table below

summarizes the comments and DHIN's response.

. Submitted

Feedback Received Response by:
Please consider revising the following Change Appendix A language to read, UHC
Appendix A statement: “Reporting Entities
shall submit Claims Data files for calendar | “Reporting Entities shall submit Required
2017 and for claims adjudicated in the Claims Data files for the previous four full
elapsed months of calendar 2018, as calendar years, that conform to required file
directed by the HCCD Administrator, no formats on the 181st day after the effective date
later than May 1, 2018.” This time frame is | of this rule.”
not workable for 2018 data.
We suggest allowing plans to report 2017 | As per the enabling legislation, a mandatory UHC
data within 181 days from the end of 2017 | reporting entity may not be required to submit
and for elapsed months in 2018, submit it | claims data to the Delaware Health Care
within 181 days of the end of the elapsed | Claims Database until at least 180 days after
month. the final regulations are promulgated. After that

point, historical, partial year, and ongoing data

files can be collected based on the schedule

outlined in the Data Collection Rule. We have

revised the language in the proposed rule to

reflect this generic timeline.
We also suggest including language that The requested change is inconsistent with the UHC
specifically excludes supplemental only language and intent of 16 Del.C. 810312, and is
coverage, disease specific coverage and | therefore not accepted.
Medicare Supplement coverage from the
reporting requirements.
To the extent that the changes to No change. 16 Del.C. 810313(a)(5) explicitly HM
Regulation 103 incorporate the expanded | states that “required claims reporting and any
definition of “Mandatory Reporting Entity” | rules and regulations promulgated under this
appearing in 16 Del.C. 810312, as chapter do not apply to required claims data
amended by Senate Bill 227, we reiterate | created for any employee welfare benefit plan
our position that federal law preempts the | or other employee health plan that is regulated
reporting of claims data and health care by the Employee Retirement Income Security
information to the Delaware Health Act of 1974 (ERISA) unless otherwise permitted
Information Network and Delaware Health | by federal law or regulation.” No change to the
Care Claims Database by insured and regulation is needed.
self-insured group health plans sponsored
by commercial employers and unions.

FINDINGS OF FACT

The public was given notice of DHIN's intention to adopt the proposed regulation and was given opportunity to
provide DHIN with comments. The required Regulatory Flexibility Analysis and Impact Statement for this proposed
regulation were submitted. Public comments were received, considered, and response provided. Thus, the
Delaware Health Information Network (DHIN) finds that the proposed regulation should be adopted as in the best
interest of the general public of the State of Delaware.
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THEREFORE, IT IS SO ORDERED, this 15" day of November, 2018, that the amended Delaware Health
Care Claims Database Data Collection Regulation 103 is adopted and shall become effective ten (10) days
following publication in the Delaware Register of Regulations, in accordance with 29 Del.C. §10118(e) and (g).

Janice L. Lee, MD, Delaware Health Information Network

103 Delaware Health Care Claims Database Data Collection Regulation
(Break in Continuity of Sections)

Attachment A
Reporting Schedule
(Break in Continuity Within Section)

2. Historical Files

Reporting Entities shall submit Required Claims Data files for [eaterdaryears2043,2644,2045-ard-2046 the
previous four full calendar years] that conform to [required] file formats on the 181st day after the effective date
of this rule.
3. Partial year submission for the current calendar year

Reporting Entities shall submit Claims Data files for [eaterdar204+and-fo¥] claims adjudicated in the elapsed
months of [eaterdar2048 the current calendar year], as directed by the HCCD Administrator[—re—-taterthan

May-1-2618].

*Please note that no additional changes were made to the regulation as originally proposed and published
in the October 2018 issue of the Register at page 251 (22 DE Reg. 251). Therefore, the final regulation is not
being republished here in its entirety. A copy of the final regulation is available at:

103 Delaware Health Care Claims Database Data Collection Regulation

DEPARTMENT OF AGRICULTURE
HARNESS RACING COMMISSION
Statutory Authority: 3 Delaware Code, Section 10005 (3 Del.C. §10005)
3 DE Admin. Code 501

ORDER
501 Harness Racing Rules and Regulations
Pursuant to 29 Del.C. 810118 and 3 Del.C. 810005, the Delaware Harness Racing Commission issues this
Order adopting proposed amendments to the Commission's Rules. Following notice and a public hearing on
August 29, 2018, the Commission makes the following findings and conclusions:

SUMMARY OF THE EVIDENCE

1. The Commission posted public notice of the proposed amendments to DHRC Length Definition; DHRC
Rule 3.5; 7.1.7.1; 7.4.1.12 and 7.6.13.24 in the October 1, 2018 Register of Regulations.

2. The Commission received no written comments. The Commission held the public comment period open
until close of business on November 1, 2018. The Delaware Harness Racing Commission will finalize the
regulations at its regularly scheduled monthly meeting on November 13, 2018. Monthly meetings are noticed public
meetings.

FINDINGS OF FACT AND CONCLUSIONS

3. The public was given notice and an opportunity to provide the Commission with comments in writing and
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by testimony at the public hearing on the proposed amendments to the Commission's Rules.

4. After considering the rule changes as proposed, the Commission hereby adopts the rule changes as
proposed. The Commission believes that these rule changes will allow the Delaware Harness Racing Commission
rules to more accurately reflect current policy and procedures.

5. The effective date of this Order will be ten (10) days from publication of this Order in the Register of
Regulations on December 1, 2018.

IT IS SO ORDERED this 13" day of November 2018

Beverly H. Steele, Chairman Jack Berberian, Commissioner (absent)
Patt Wagner, Vice-Chairman Stephanie Liguori, Commissioner
George P. Staats, Commissioner

*Please note that no changes were made to the regulation as originally proposed and published in the
October 2018 issue of the Register at page 253 (22 DE Reg. 253). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

501 Harness Racing Rules and Regulations

THOROUGHBRED RACING COMMISSION
Statutory Authority: 3 Delaware Code, Section 10103(c) (3 Del.C. 810103(c))
3 DE Admin. Code 1001

ORDER

1001 Thoroughbred Racing Rules and Regulations

The Thoroughbred Racing Commission ("Commission") issues this Order to take effect ten (10) days after the
publication of this Order in the Delaware Register of Regulations:

1. Pursuant to its statutory authority (3 Del.C. 810103(c)), the Commission proposed for adoption revisions to
the Commission's Rule 8 Jockeys and Apprentice Jockeys to add new Rule 8.2.7 relating to Consent to Treatment
forms for the athletic trainer and to revise Rule 8.10.2 to allow jockeys to use mobile electronic devices in the
jockeys room subject to certain provisions. Other regulations issued by the Thoroughbred Racing Commission are
not affected by this Order.

2. A copy of the proposed regulations was published in the October 1, 2018 edition of the Delaware Register
of Regulations and has been available for inspection in the office of the Commission at 777 Delaware Park
Boulevard, Wilmington, Delaware 19804 during regular office hours.

3. The Commission did not receive any written comments on the proposed regulations during the 30 day
period following publication of the proposed regulations on October 1, 2018.

4. THEREFORE, IT IS ORDERED, that the proposed regulations are adopted and shall become effective
December 11, 2018, after publication of the final regulation in the Delaware Register of Regulations.

Approved by unanimous vote of the Thoroughbred Racing Commission on November 14, 2018.

John Wayne, Executive Director
*Please note that no changes were made to the regulation as originally proposed and published in the
October 2018 issue of the Register at page 255 (22 DE Reg. 255). Therefore, the final regulation is not being

republished. A copy of the final regulation is available at:
1001 Thoroughbred Racing Rules and Regulations
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DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) and 303(a) (14 Del.C. §8122(b) &
303(a))
14 DE Admin. Code 1006

REGULATORY IMPLEMENTING ORDER

1006 Delaware Interscholastic Athletic Association (DIAA)

I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

Pursuant to 14 Del.C. Sections 122(b) and 303(a), the Delaware Department of Education ("Department”) is
amending 14 DE Admin. Code 1006 Delaware Interscholastic Athletic Association (DIAA). The Delaware
Interscholastic Athletic Association ("DIAA") is a unit of the Department. Under the provision of 29 Del.C.
§10113(b)(4), subsection 9.2.1 of 14 DE Admin. Code 1006 is being amended to make non-substantive changes
to alter style or form and to correct a technical error.

The amendments are exempt from the requirement of public notice and comment and are adopted informally
in accordance with 29 Del.C. §10113(b)(4).

Il. FINDINGS OF FACT
The Department finds the proposed amendments to subsection 9.2.1 of this regulation are non-substantive
changes to alter style or form and to correct a technical error. Accordingly, the Department finds that it is
appropriate to amend 14 DE Admin. Code 1006 Delaware Interscholastic Athletic Association (DIAA).
IIl. DECISION TO AMEND THE REGULATION
For the foregoing reasons, the Department concludes that it is appropriate to amend 14 DE Admin. Code
1006 Delaware Interscholastic Athletic Association (DIAA). Therefore, pursuant to 14 Del.C. §8122(b) and 303(a),
14 DE Admin. Code 1006 Delaware Interscholastic Athletic Association (DIAA) attached hereto as Exhibit "A" is
hereby amended.
IV. TEXT AND CITATION
The text of 14 DE Admin. Code 1006 Delaware Interscholastic Athletic Association (DIAA) adopted hereby
shall be in the form attached hereto as Exhibit "A" and said regulation shall be cited as 14 DE Admin. Code 1006
Delaware Interscholastic Athletic Association (DIAA) in the Administrative Code of Regulations for the Department.

V. EFFECTIVE DATE OF ORDER

The effective date of this Order shall be ten (10) days from the date this Order is published in the Register of
Regulations.

IT IS SO ORDERED the 15t day of November, 2018.

Department of Education
Susan S. Bunting, Ed.D., Secretary of Education

1006 Delaware Interscholastic Athletic Association (DIAA)
(Break in Continuity of Sections)

9.0 Waiver of DIAA Rules and Regulations
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(Break in Continuity Within Section)
9.2 Eligibility Rule Waiver Request

9.2.1 Unless specifically defined in the eligibility rule in question, “hardship” means a hardship peculiar
to the student athlete caused by unforeseen events beyond the election, control, or creation of the
student athlete, histher his or her family, ef and his or her school, which deprive him or her of all or
part of one of his or her opportunities to participate in a particular sports season. Ignorance of any
rule alone, whether by the student athlete, histher his or her family, or his or her school, shall not
be sufficient reason for waiving a rule. The waiver provision is intended to restore eligibility that
has been lost as a result of a hardship situation. Injury, iliness or accidents, which cause a student
to fail to meet the basic requirements, are possible causes for a hardship consideration.

*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:
1006 Delaware Interscholastic Athletic Association (DIAA)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 1108A (14 Del.C. 81108A)

REGULATORY IMPLEMENTING ORDER
1204 High Needs Educator Student Loan Payment Program
I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

The Secretary of the Delaware Department of Education ("Department") intends to create 14 DE Admin. Code
1204 High Needs Educator Student Loan Payment Program pursuant to 14 Del.C. §1108A. This regulation is being
created to provide eligibility criteria for the High Needs Educator Student Loan Payment Program.

Notice of the proposed regulation was published in the News Journal and Delaware State News on October 1,
2018, in the form hereto attached as Exhibit "A". In addition, the proposed regulation was published in the Register
of Regulations on October 1, 2018 in the form attached hereto as Exhibit "B."

Written submittals were received from Governor's Advisory Council for Exceptional Citizens and State Council
for Persons with Disabilities regarding: (1) whether teachers in the Department of Correction education program
are included under this regulation. The Department believes that this regulation is intended for teachers of students
in the K-12 system and not adult learners; therefore, the current language in the regulation addresses juvenile
facilities under the Department of Services for Children Youth and Their Families and no change is needed to the
regulation; (2) including language related to the statutory requirement that an educator shall instruct in a High
Needs Area for at least one school year. The Department has made the nonsubstantive change in the regulation
attached hereto as Exhibit "C" so the language is consistent with the statute; (3) language being edited to not
broaden eligibility as defined by the statute and as referenced in subsection 5.2.1. The Department notes the
eligibility requirement of an applicant maintaining employment in the same school as employed by the previous
year applies to everyone equally based on either certification and school; (4) clarification to the definition of "High
Needs Area." The Department made nonsubstantive changes to clarify the definition of "High Needs Area" in the
regulation attached hereto as Exhibit "C"; and (5) clarification on the amounts to be disbursed and how award
amounts are decided. The Department notes that the amount of awards is determined based on the number of
applicants and desire to award the maximum number of teachers. Each applicant receives the same amount. The
Department believes this is expressed clearly in the proposed language that was published.

Il. FINDINGS OF FACTS
The Secretary finds that it is appropriate to create 14 DE Admin. Code 1204 High Needs Educator Student

Loan Payment Program, pursuant to 14 Del.C. §1108A, in order to provide eligibility criteria for the High Needs
Educator Student Loan Payment Program.
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Ill. DECISION TO AMEND THE REGULATION

For the foregoing reasons, the Secretary concludes that it is appropriate to adopt 14 DE Admin. Code 1204
High Needs Educator Student Loan Payment Program, pursuant to 14 Del.C. §1108A, in order to provide eligibility
criteria for the High Needs Educator Student Loan Payment Program. Therefore, pursuant to 14 Del.C. 8122 and
14 Del.C. 81108A, 14 DE Admin. Code 1204 High Needs Educator Student Loan Program attached hereto as
Exhibit "C" is hereby adopted. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 1204 High
Needs Educator Student Loan Program hereby adopted shall be in effect for a period of five years from the
effective date of this order as set forth in Section V below.

IV. TEXT AND CITATION
The text of 14 DE Admin. Code 1204 High Needs Educator Student Loan Program created hereby shall be in
the form attached hereto as Exhibit "C", and said regulation shall be cited as 14 DE Admin. Code 1204 High
Needs Educator Student Loan Program in the Administrative Code of Regulations for the Department of
Education.
V. EFFECTIVE DATE OF ORDER
The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. 8122 and 14 Del.C.

8§1108A on November 15, 2018. The effective date of this Order shall be ten (10) days from the date this Order is
published in the Delaware Register of Regulations.

IT IS SO ORDERED the 15" day of November, 2018.

Department of Education
Susan S. Bunting, Ed.D., Secretary of Education

Approved this 15t day of November, 2018

1204 High Needs Educator Student | oan Payment Program

1.0 Purpose
The purpose of this regulation is to provide eligibility criteria and to delineate the application process for the
High Needs Educator Student Loan Payment Program, pursuant to 14 Del.C. Ch. 11A 1101A through 1111A.

2.0 Definitions
"Award" means the Department's decision to make a Loan Payment on an applicant's behalf.
"Department” means the Delaware Department of Education.
"Educator” means a person licensed and certified by the State to engage in the practice of instruction,
administration or other related professional support services in Delaware public schools, including
charter schools, pursuant to rules and regulations promulgated by the Standards Board and approved
by the State Board of Education. For purposes of this regulation, Educator also includes teachers
employed by the Delaware Division for the Visually Impaired who teach visually impaired students.
"English Learner"” means a student with limited English proficiency and who meets the definition of
English Leaner as defined by the Department's rules and regulations.

'High Needs Area" means:
(1) Any certification field the Department has identified as being difficult to staff or of critical need;
or
(2) Any school either:
(a) In the top quatrtile in three or more of the following:
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(1) Percentage of Low-Income Students;

(2) Percentage of English Learners;

(3) Percentage of Students with Disabilities; or

(4) Percentage of Minority Students: or

(b) Having 90% of its students classified as Low-Income, English Learners, or Minority; [or]
[£3(c)] Any facility operated by the Department of Services for Children, Youth and Their
Families in which education programs are provided.

"Loan Payment" means a payment by the Department to a successful applicant's lending agency to
retire a portion of the applicant's Qualified Educational Loan.
"Low Income Students" means students within the statewide metric determined by the Department of
Education utilizing direct certification for Temporary Assistance for Needy Families (TANF) and
Supplemental Nutrition Assistance Program (SNAP).
"Minority Students" means students who are members of a racial or ethnic group other than the racial
or ethnic group that represents the majority of the State of Delaware's population.
"Program" means the High Needs Educator Student Loan Payment Program.
"Qualified Educational Loan" means a government, commercial, or foundation loan for actual costs
paid for tuition and reasonable educational expenses related to an Educator's undergraduate or
graduate degree program.
"School" means a Delaware public school, including a vocational-technical school and a charter
school[, or a facility operated by the Department of Services for Children, Youth and Their
Families].
"Secretary" means the Delaware Secretary of Education.
"Students With Disabilities” means students who because of mental, physical, emotional,
developmental, speech or learning disability problems, as defined by the Department of Education,
require special education and related services in order to develop their own capabilities.

3.0 Eligibility
3.1 In order to gqualify to participate in the Program all of the following must apply:
3.1.1 The applicant shall be an Educator;
3.1.2 The applicant shall have secured a Qualified Educational Loan prior to submitting an application;
3.1.3 The applicant shall have obtained a license and certificate through Delaware;

3.1.4 The applicant shall have received a rating of at least "effective" on the Delaware Performance
Appraisal System Il or an alternate state approved evaluation system in the most recent evaluation
cycle;

3.1.5 The applicant shall instruct or provide educational support in an identified High Needs Area [for
one school year]; and

3.1.6 The applicant shall not be in default of any federal or state education loan.

4.0 Application
4.1 The application to participate in the Program shall require the applicant to certify that he or she meets
all eligibility requirements.
4.2 The applicant must submit for review and approval a new, completed application each year, along with
any additional information the Department may request.

5.0 Award Decision and Disbursement
The ability to make Awards each year is contingent upon the availability of funds.

If possible, the Department shall make an Award to every applicant who satisfies the requirements of
this _requlation, consistent with Section 6.0 Amount of Award of this requlation. Awards will be
determined based on the pool of eligible applicants in the given year.

(o2}
=
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5.2.1 Applicants seeking eligibility based on eligible school shall maintain continuous employment by
the same School as in the previous school year in order to be eligible for the Award.

5.2.1.1 Applicants shall still be eligible for an Award if they have separated from the School they
were previously employed with if separation was involuntary, including reduction in force,
or was otherwise beyond the applicant's control.

5.3 Where there are insufficient funds to make an Award to every applicant who satisfies Program
requirements, the Secretary shall give priority to applicants who meet the following criteria:

5.3.1 Applicants employed in both a certification field and a School[—e+—a—+facHity—operated—by—the
Bepartment—ofSerreces—for—Childrenr—Yeuth—and—Their—Families:| that the Department has
identified as a High Needs Area as defined in this regulation.

5.3.2 Applicants having the greatest financial need.

5.4 The applicants having the greatest financial need shall be determined at the sole discretion of the
Secretary. Such decision shall be based upon:

5.4.1 The applicant's income;

5.4.2 The applicant's spousal income;

5.4.3 The number of applicant's dependents; and

5.4.4 The total amount of the applicant's Qualified Educational Loans.

5.5 The Secretary shall have the sole discretion to prioritize applications and determine Awards consistent
with the requirements of the Program as noted in this regulation.

5.6 The Department shall make a Loan Payment directly to the applicant's lending agency on behalf of the
applicant.

5.7 An applicant may receive only one Award per year, and may receive no more than five Awards in their
lifetime.

6.0 Amount of Award
An Award shall be a minimum of $1,000 and shall not exceed $2.000.

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Sections 1203 and 1205(b) (14 Del.C. 881203 &
1205(b))
14 DE Admin. Code 1507

REGULATORY IMPLEMENTING ORDER
1507 Alternative Routes to Teacher Licensure and Certification Program
I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

Pursuant to 14 Del.C. Sections 1203 and 1205(b), the Delaware Department of Education ("Department”), in
consultation and cooperation with the Professional Standards Board, is repealing 14 DE Admin. Code 1507
Alternative Routes to Teacher Licensure and Certification Program under the provision of 29 Del.C. 810113(b)(5).
Title 14, Chapter 12, Subchapter VI of the Delaware Code (14 Del.C. 88 1260- 1266) Alternative Routes for
Teacher Licensure and Certification was amended effective June 28, 2018. The amendments provide that the
Department, not the Professional Standards Board, shall promulgate rules and regulations to implement 14 Del.C.
881260 - 1266. The Department has a regulation in place that addresses alternative routes for teacher licensure
and certification programs (14 DE Admin. Code 290 Approval of Educator Preparation Programs). Because 14 DE
Admin. Code 1507 is being repealed to be consistent with changes in basic law, it is exempt from the requirement
of public notice and comment and is repealed informally in accordance with 29 Del.C. §10113(b)(5).
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Il. FINDINGS OF FACT

The Department finds that the regulation is being repealed to be consistent with the amendments to Title 14,
Chapter 12, Subchapter VI of the Delaware Code (14 Del.C. 881260 -1266) Alternative Routes for Teacher
Licensure and Certification that went into effect on June 28, 2018. Accordingly, the Department finds that it is
appropriate to repeal 14 DE Admin. Code 1507 Alternative Routes to Teacher Licensure and Certification
Program.

Ill. DECISION TO REPEAL THE REGULATION

For the foregoing reasons, the Department concludes that it is appropriate to repeal 14 DE Admin. Code 1507
Alternative Routes to Teacher Licensure and Certification Program. Therefore, pursuant to 14 Del.C. §8§1203 and
1205(b), 14 DE Admin. Code 1507 Alternative Routes to Teacher Licensure and Certification Program, attached
hereto as Exhibit "A " is hereby repealed.

IV. EFFECTIVE DATE OF ORDER

The effective date of this Order shall be ten days from the date this Order is published in the Register of
Regulations.

IT IS SO ORDERED the 15" day of November, 2018.
Department of Education

Susan S. Bunting, Ed.D., Secretary of Education

1507 Alternative Routes to Teacher Licensure and Certification Program

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




FINAL REGULATIONS 475

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




476 FINAL REGULATIONS

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




FINAL REGULATIONS 477

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




478 FINAL REGULATIONS

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Sections 1203 and 1205(b) (14 Del.C. 881203 &
1205(b))
14 DE Admin. Code 1513

REGULATORY IMPLEMENTING ORDER
1513 Denial of Licenses
I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED
Pursuant to 14 Del.C. Sections 1203 and 1205(b), the Delaware Department of Education ("Department"), in
consultation and cooperation with the Professional Standards Board, is amending 14 DE Admin. Code 1513
Denial of Licenses. The regulation sets forth rules of practice and procedure used by the Professional Standards
Board and is being amended under the provision of 29 Del.C. §10113(b)(2). In addition, the regulation is being
amended to be consistent with 14 Del.C. Ch. 12 under the provision of 29 Del.C. §10113(b)(5). The amendments
do not otherwise alter the substance of the regulation.
The amendments are exempt from the requirement of public notice and comment and are adopted informally
in accordance with 29 Del.C. §810113(b)(2) and (b)(5).
Il. FINDINGS OF FACT
The Department finds that the regulation sets forth rules of practice and procedure used by the Professional
Standards Board. The Department further finds that the regulation is being amended to be consistent with 14
Del.C. Ch. 12 and that the amendments do not otherwise alter the substance of the regulation. Accordingly, the
Department finds that it is appropriate to amend 14 DE Admin. Code 1513 Denial of Licenses.
IIl. DECISION TO AMEND THE REGULATION
For the foregoing reasons, the Department concludes that it is appropriate to amend 14 DE Admin. Code
1513 Denial of Licenses. Therefore, pursuant to 14 Del.C. 881203 and 1205(b), 14 DE Admin. Code 1513 Denial
of Licenses, attached hereto as Exhibit "A," is hereby amended.
IV. TEXT AND CITATION
The text of 14 DE Admin. Code 1513 Denial of Licenses adopted hereby shall be in the form attached hereto
as Exhibit "A" and said regulation shall be cited as 14 DE Admin. Code 1513 Denial of Licenses and Permits in the
Administrative Code of Regulations for the Department.

V. EFFECTIVE DATE OF ORDER

The effective date of this Order shall be ten days from the date this Order is published in the Register of
Regulations.

IT IS SO ORDERED the 15" day of November, 2018
Department of Education

Susan S. Bunting, Ed.D., Secretary of Education

1513 Denial of Licenses and Permits

1.0 Content
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This regulation shall apply to the denial of artritiabieense-Continding-Heense-er-Advanced-Leense
a license for educators pursuant to 14 Del.C. §42464241 1212 1213 1214 _and §1217 and a permit
for paraprofessionals pursuant to 14 Del.C. §1205(b).

2.0 Definitions
The following words and terms, when used in this regulation, shall have the following meaning unless
the context clearly indicates otherwise:
"Advanced License" means a license issued as part of the three tiered licensure system set forth in
14 Del.C. 81213 and §1214.
"Continuing License" means a license issued as part of the three tiered licensure system set forth in
14 Del.C. 81211 and §1212.

“Immorality" means conduct which is inconsistent with the rules and principles of morality expected of
an educator or paraeducator and may reasonably be found to impair an educator's or paraeducator’s

effectiveness by reason of his or her unfitness or otherwise.

"Initial License" means a license issued as part of the three tiered licensure system set forth in 14
Del.C. 81210.

"Nolo Contendere" means a plea by a defendant in a criminal prosecution that, without admitting guilt,
subjects him or her to conviction but does not preclude him or her from denying the truth of the
charges in a collateral proceeding.

"Paraeducator" means a paraprofessional as it is used in 14 Del.C. §1205(b). Paraeducators are not
"educators" within the meaning of 14 Del.C. §1202(5).

"Permit" means a document issued by the Department that verifies an individual's qualifications and

training to serve as a Title |, Instructional, or Service Paraeducator.

"Standards Board" means the Professional Standards Board established pursuant to 14 Del.C.
§42051201.

3.0 Fature-to-Meet-Heensure-Reguirements Grounds for Denial
3.1 The Department may deny an appllcatlon and refuse to issue an—l-mﬂal—l:reense—eenﬂﬂumg—lﬂeeﬂse—

heense%HmMWneeemeﬁww%ew—eHegMaw%qemmeaﬂens—feea—Heense a license or permlt

based on one or more of the following grounds:

3.1.1 FEailure to meet the qualifications for an Initial License as provided in 14 DE Admin. Code 1510
Issuance of Initial License;
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3.1.2 Failure to meet the qualifications for a Continuing License as provided in 14 DE Admin. Code
1511 Issuance and Renewal of Continuing License;

3.1.3 Failure to meet the qualifications for an Advanced License as provided in 14 DE Admin. Code
1512 Issuance and Renewal of Advanced License;

3.1.4 Eailure to meet the qualifications for a Paraeducator Permit as provided in 14 DE Admin. Code
1517 Paraeducator Permit; or

3.1.5 For any of the following causes:

3.1.5.1 Obtaining or attempting to obtain a license, certificate, or permit by fraudulent means or
through misrepresentation of material facts;

3.1.5.2 Falsifying official school records, documents, statistics, or reports;

3.1.5.3 Knowingly violating any of the provisions of the state assessment system set forth in 14
Del.C. 8172;

3.1.54 Pleading quilty or Nolo Contendere with respect to, or is convicted of, any crime against a

child constituting a misdemeanor, except for unlawful sexual contact in the third degree in
violation of 11 Del.C. 8767;
3.1.55 Pleading qguilty or Nolo Contendere with respect to, or is convicted of, possession of a

controlled substance or a counterfeit controlled substance classified as such in Schedule
I, 11, 1, IV, or V of 16 Del.C. Ch. 47;

3.1.5.6 Immorality, incompetence, misconduct in office, wilful neglect of duty, disloyalty, or
misconduct involving any cause for suspension or revocation of a license or permit;

3.1.5.7 Having a license, certificate, or permit suspended, revoked, or voluntarily surrendered in
another jurisdiction for cause which would be grounds for suspension or revocation;

3.1.5.8 Pleading quilty or Nolo Contendere with respect to, or is convicted of, any of the following:

3.1.5.8.1 Any crime constituting the manufacture, delivery, or possession with intent to
manufacture or deliver a controlled substance or counterfeit controlled substance as
classified in Schedule I, 11, II, 1V, or V of 16 Del.C. Ch. 47;

3.1.5.8.2 Any crime constituting a violent felony as defined in 11 Del.C. §4201(c);

3.1.5.8.3 Any crime against a child constituting a felony, or unlawful sexual contact in the third
degree in violation of in violation of 11 Del.C. 8767;

3.1.5.8.4 Any crime constituting a felony sexual offense;

3.1.5.8.5 Any crime constituting a felony offense against public administration involving bribery,
improper influence, or abuse of office; or

3.1.5.9 Committing a sexual offense against a child.

5-64.0 Right to Hearing, Burden of Proof, and Standards Board Hearing Procedures
544.1 The Department shall not take action to deny a license underthis-seetion or a permit without providing

the applicant with written notice of the reasons for denial and with an opportunity for a full and fair
hearing before the Standards Board.
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524.1.1 The notice of denial shall be sent by certified mail, return receipt requested to the applicant’s

last known mailing address and shall give notice that a full and fair hearing may be requested
before the Standards Board.

5:54.2 Unless—otherwiseprovidedforin-this-Section—the The burden of proof in a license or permit denial
action shall be on the applicant to show by a preponderance of the evidence that he or she should not

be denied a license or permit because he or she meets the guatification qualifications for lieensure a
license or permit pursuant to the applicable laws and regulations or he or she did not engage in
misconduct as provided in subsection 3.1.5.

554 Provided-howeve re-dental-of-the

. Ly ) i :

5-64.3 Hearings shall be conducted in accordance with the-Standard-Beard’'s HearirgPreceduresand-Rules
14 DE Admin. Code 1515 Hearing Procedures and Rules.

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Sections 1203 and 1205(b) (14 Del.C. 881203 &
1205(b))
14 DE Admin. Code 1514

REGULATORY IMPLEMENTING ORDER
1514 Revocation, Limitation, or Suspension of Licenses
I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

Pursuant to 14 Del.C. Sections 1203 and 1205(b), the Delaware Department of Education ("Department”), in
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consultation and cooperation with the Professional Standards Board, is amending 14 DE Admin. Code 1514
Revocation, Limitation, or Suspension of Licenses. The regulation sets forth rules of practice and procedure used
by the Professional Standards Board and is being amended under the provision of 29 Del.C. §10113(b)(2). In
addition, the regulation is being amended to be consistent with 14 Del.C. Ch. 12 under the provision of 29 Del.C.
810113(b)(5). The amendments do not otherwise alter the substance of the regulation.

The amendments are exempt from the requirement of public notice and comment and are adopted informally
in accordance with 29 Del.C. 8810113(b)(2) and (b)(5).

II. FINDINGS OF FACT

The Department finds that the regulation sets forth rules of practice and procedure used by the Professional
Standards Board. The Department further finds that the regulation is being amended to be consistent with 14
Del.C. Ch. 12 and that the amendments do not otherwise alter the substance of the regulation. Accordingly, the
Department finds that it is appropriate to amend 14 DE Admin. Code 1514 Revocation, Limitation, or Suspension
of Licenses.

Ill. DECISION TO AMEND THE REGULATION

For the foregoing reasons, the Department concludes that it is appropriate to amend 14 DE Admin. Code
1514 Revocation, Limitation, or Suspension of Licenses. Therefore, pursuant to 14 Del.C. §81203 and 1205(b), 14
DE Admin. Code 1514 Revocation, Limitation, or Suspension of Licenses, attached hereto as Exhibit "A," is
hereby amended.

IV. TEXT AND CITATION
The text of 14 DE Admin. Code 1514 Revocation, Limitation, or Suspension of Licenses adopted hereby shall
be in the form attached hereto as Exhibit "A" and said regulation shall be cited as 14 DE Admin. Code 1514
Limitation, Suspension, and Revocation of Licenses, Certificates, and Permits in the Administrative Code of
Regulations for the Department.

V. EFFECTIVE DATE OF ORDER

The effective date of this Order shall be ten days from the date this Order is published in the Register of
Regulations.

IT IS SO ORDERED the 15" day of November, 2018
Department of Education

Susan S. Bunting, Ed.D., Secretary of Education

1514 Revecationrtimitation—orSuspension-efbieenses Limitation, Suspension, and Revocation of

Licenses, Certificates, and Permits

1.0 Content

educators pursuant to 14 Del.C. 81218 and permits for paraprofessionals pursuant to 14 Del.C.
81205(b).

2.0 Definitions
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The following words and terms, when used in this regulation, shall have the following meaning unless
the context clearly indicates otherwise:

"Advanced License" means a license issued as part of the three-tiered licensure system set forth in
14 Del.C. 81213 and §1214.

"Continuing License" means a license issued as part of the three-tiered license system set forth in 14
Del.C. 81211 and 8§1212.

"Department" means the Delaware Department of Education.

"Immorality" means conduct which is inconsistent with the rules and principles of morality expected of
an educator or paraeducator and may reasonably be found to impair an educator's or paraeducator’s
effectiveness by reason of his or her unfitness or otherwise.

“Initial License" means a license issued as part of the three-tiered licensure system set forth in 14
Del.C. 81210.

“Nolo Contendere" means a plea by the a defendant in a criminal prosecution that that, without
admitting gt guilt, subjects him or her to conviction but does not preclude him or her from denying the
truth of the charges in a collateral proceeding.

"NeHe Nolle Prosequi" means an entry on the record of a legal action denoting that the prosecutor or
plaintiff will proceed no further in his or her action or suit either as a whole or as to some count or as to

one or more of several defendants.

"Permit" means a document issued by the Department that verifies an individual's qualifications and
training to serve as a Title |, Instructional, or Service Paraeducator.

"Secretary" means the Secretary of the Delaware Department of Education.

"Standards Board" means the Professional Standards Board established pursuant to 14 Del.C.
§32051201.
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3.0 Causes for Limiting. Suspending. and Revoking Licenses, Certificates, and Permits

3.1 The Secretary, or the Standards Board after a hearing, may limit, suspend, or revoke an Initial License,

a Continuing License, an Advanced License, a Standard Certificate, or a Permit for any of the following

causes.

3.1.1

Obtaining or_attempting to obtain a license, certificate, or permit by fraudulent means or through

misrepresentation of material facts;

3.1.2 Falsifying official school records, documents, statistics, or reports;

3.1.3 Knowingly violating any of the provisions of the state assessment system set forth in 14 Del.C.
8172;

3.1.4 Pleading qguilty or Nolo Contendere with respect to, or is convicted of, any crime against a child
constituting a misdemeanor, except for unlawful sexual contact in the third degree in violation of 11
Del.C. 8767;

3.1.5 Pleading quilty or Nolo Contendere with respect to, or is convicted of, possession of a controlled
substance or a counterfeit controlled substance classified as such in Schedule 1. I, lll, IV, or V of
16 Del.C. Ch. 47;

3.1.6 Immorality, incompetence, misconduct in office, wilful neglect of duty, disloyalty, or misconduct
involving any cause for suspension or revocation of a license or permit;

3.1.7 Having a license, certificate, or permit suspended, revoked, or voluntarily surrendered in another
jurisdiction for cause which would be grounds for suspension or revocation;

3.1.8 Failing to comply with any of the mandatory notice provisions set forth in 14 Del.C. §1218(q); or

3.1.9 Failing to comply with any of the statutory or requlatory requirements for maintaining a license,
certificate, or permit.

3.2 The Secretary, or the Board after a hearing, shall revoke an Initial License, a Continuing License, an

Advanced License, a Standard Certificate, or a Permit for the following causes:

3.2.1

Pleading quilty or Nolo Contendere with respect to, or is convicted of, any of the following:
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3.2.1.1 Any crime constituting the manufacture, delivery, or possession with intent to manufacture
or deliver a controlled substance or counterfeit controlled substance as classified in
Schedule I, 11, 11, IV, or V of 16 Del.C. Ch. 47;

3.2.1.2 Any crime constituting a violent felony as defined in 11 Del.C. 4201(c);

3.2.1.3 Any crime _against a child constituting a felony. or unlawful sexual contact in the third
degree in violation of in violation of 11 Del.C. 8767

3.2.14 Any crime constituting a felony sexual offense;

3.2.1.5 Any crime constituting a felony offense against public administration involving bribery,

improper influence, or abuse of office; or
3.2.2 Committing a sexual offense against a child.

4.0 Limitation of Licenses and Permits
4.1 i jti

42 If any of the causes listed in Seetions—34+5—6+6 Section 3.0 are determined, the Secretary or the
Standards Board after a hearing, may put limitations on a license, certificate or permit that may include
oitad to:
4234.1.1 Restrictions on the ages of students with whom the license, certificate, or permit holder may
work; or
4224.1.2 Additional supervision requirements; or

4234.1.3 Education, counseling or psychiatric examination requirements.

5.0 Suspension of Licenses and Permits
5.1 fti

52 A license, certificate or permit may be suspended for a period of time not to exceed five (5) years.
5215.1.1 The license, certificate or permit may be reinstated by the Secretary, upon written request,

with verification that alrequirementsforlicenserenrewal-have-been-satisfied the license or permit
holder has satisfied all of the requirements for license or permit renewal in effect at the time of the
request.

52.25.1.2 |If the license or permit expired during the period of suspension, the holder of the former
license or permit may reapply for the same tier license or type of permit that was suspended but

shall meet the license or permit requirements that are in effect at the time of the applicationferthe
license.

6.0 Automatic Suspension after Arrest or Indictment
6.1 The Secretary may automatically suspend any license or permit without a prior hearing if the license or
permit holder is arrested or indicted by a Grane—Jury grand jury for a violent felony as defined in 11
Del.C. 84201(c) or for any crime against a child constituting a felony. A—suspensien—under—this
subsection-is-effective-on-the-date-of- the-arrest-or-Granrd-Jury-indietment: The suspension is effective

on the date of the license or permit holder’s arrest or indictment.
6.2 Temporary Order

6.2.1 Ferasuspensionunderthissubsectionthe The Secretary shall issue a written temporary order of

suspension to the license or perm it holder at his or her last known address.
6.2.1.1

§4294:(e)— The order of suspension shaII remain in effect untll the Secretary or the

Standards Board, after a hearing, issues a final order.
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6.3 Expedited Hearing
6.3.1 A license or permit holder wheseticense—has—beenr—suspended—pursuantto-—this-Seetioh may

request an expedited hearing before the Standards Board within 20 calendar days from the date
the notice of the Secretary's decision to temporarily suspend the feense holder's license or permit
was mailed. The request shall be sent mailed by certified mail to the Standards Board's Executive
Director.

6.3.2 In the event that the license or permit holder requests an expedited hearing, the Standards Board
shall convene a hearing within 90 calendar days of the receipt of such a request.

6.3.3 The order of suspension is temporary pending resolution of the criminal charges. Therefore, an
expedited hearing under this subsection shall be limited to whether the license or permit holder
had been arrested or indicted for a violent felony or for any crime against a child constituting a
felony.
6.4 Revocation after Conviction

6.4.1 If the license or permit holder pleads guilty or rele-centendere Nolo Contendere with respect to, or
is convicted of, a violent felony as defined in 11 Del.C. 84201(c) or any crime against a child
constituting a felony, the Secretary shall proceed with revocation.

6.5 Resolution of Charges without Conviction

6.5.1 If the license or permit holder is found not guilty of the underlying criminal charges, a nelle
prosegut Nolle Prosequi is entered on the record by the State, or the charges are otherwise
dismissed by the Court, the license or permit holder may file a written request for license or permit
reinstatement, including documentation of the final status of the judicial proceeding, and thei his
or her license or permit shall be reinstated if still valid.

6.5.2 If the license or permit expired during the period of suspension, the holder of the former license or
permit may reapply for the same tier license or type of permit that was suspended; suspended but
shall meet the license or permit requirements that are in effect at the time of the application-fer
license.
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71 The Secretary shall not take action to limit, suspend. or revoke a license, certificate, or permit under
Section 3.0 without providing the person with written notice of the charges and an opportunity for a full
and fair hearing before the Standards Board.

7.1.1 The notice shall be personally delivered or sent by certified mail to the person's last known
address.

1127.2 YUnless-etherwiseprovidedforinthis-Sectionthe The burden of proof in a license,_certificate, or permit

disciplinary action shall be on the agerey—taking—officialaction Department to establish by
preponderance of the evidence that the license, certificate, or permit holder has engaged in
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41+.57.3 Hearings shall be conducted in accordance with the-Stardard-Beard s Hearirg-Proceduresand-Rules
14 DE Admin. Code 1515 Hearing Procedures and Rules.

120 Reseolutien-by-Censent-Agreement

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Sections 1203 and 1205(b) (14 Del.C. 881203 &
1205(b))
14 DE Admin. Code 1515

REGULATORY IMPLEMENTING ORDER
1515 Hearing Procedures and Rules
I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

Pursuant to 14 Del.C. Sections 1203 and 1205(b), the Delaware Department of Education ("Department”), in
consultation and cooperation with the Professional Standards Board, is amending 14 DE Admin. Code 1515
Hearing Procedures and Rules. The regulation sets forth rules of practice and procedure used by the Professional
Standards Board and is being amended under the provision of 29 Del.C. §10113(b)(2).

The amendments are exempt from the requirement of public notice and comment and are adopted informally
in accordance with 29 Del.C. §810113(b)(2).

Il. FINDINGS OF FACT
The Department finds that the regulation sets forth rules of practice and procedure used by the Professional
Standards Board. Accordingly, the Department finds that it is appropriate to amend 14 DE Admin. Code 1515
Hearing Procedures and Rules.
IIl. DECISION TO AMEND THE REGULATION
For the foregoing reasons, the Department concludes that it is appropriate to amend 14 DE Admin. Code

1515 Hearing Procedures and Rules. Therefore, pursuant to 14 Del.C. 881203 and 1205(b), 14 DE Admin. Code
1515 Hearing Procedures and Rules, attached hereto as Exhibit "A," is hereby amended.
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IV. TEXT AND CITATION
The text of 14 DE Admin. Code 1515 Hearing Procedures and Rules adopted hereby shall be in the form
attached hereto as Exhibit "A" and said regulation shall be cited as 14 DE Admin. Code 1515 Hearing Procedures
and Rules in the Administrative Code of Regulations for the Department.

V. EFFECTIVE DATE OF ORDER

The effective date of this Order shall be ten days from the date this Order is published in the Register of
Regulations.

IT IS SO ORDERED the 15" day of November, 2018.
Department of Education

Susan S. Bunting, Ed.D., Secretary of Education

1515 Hearing Procedures and Rules

1.0 Applicability, Construction, and Waiver

1.1 This regulation shall apply to license or permit denial actions under 14 Del.C. §8§1205(b) and 1217 and
license or permit disciplinary actions under 14 Del.C. §§1205(b) and 1218.

1.2 This regulation shall be liberally construed to secure a just, economical, and reasonably expeditious
determination of the issues presented in accordance with the Standards Board's authority under 14
Del.C. Ch. 12 and with the Administrative Procedures Act under 29 Del.C. Ch. 101.

1.3 The Standards Board may waive any of the procedures and rules in this regulation upon application or
upon its own initiative for good cause and to the extent consistent with the law.

2.0 Definitions

The following words and terms, when used in this regulation, shall have the following meaning unless the
context clearly indicates otherwise:

"Department” means the Delaware Department of Education.
"Executive Director" means the Executive Director of the Delaware Professional Standards Board.
"Secretary"” means the Secretary of the Delaware Department of Education.

"Standards Board" means the Delaware Professional Standards Board established pursuant to 14
Del.C. 81201 or its designee.

3.0 Requests for a Hearing

3.1 A person may request a hearing by mailing or hand-delivering a written request for a hearing to the
Executive Director.

3.1.1 Requests shall not be sent by electronic mail, facsimile, or other electronic means.
3.2 The request shall:

3.2.1 Be in writing;

3.2.2 Be signed by the person making the request or the person's counsel;

3.2.3 Set forth the grounds for action in reasonable detail;

3.2.4 Identify the source of the Standards Board's authority to decide the matter; and

3.2.5 Provide the person's preferred mailing address, phone number, and e-mail address.
3.3 Requests must be submitted to the Executive Director as follows:

3.3.1 For license or permit denial actions, requests must be postmarked or waited hand-delivered within

20 calendar days from the date that the Department's notice wrder—34-—Belc—81217#b} was
mailed.
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3.3.2 For license or permit disciplinary actions, requests must be submitted postmarked or hand-
delivered within 30 calendar days from the date that the Secretary's notice wrder14-—DBelC:
842189 was mailed.
3.4 A copy of the request shall be provided to the Department, in license or permit denial actions, or to the
Secretary, in license or permit disciplinary actions.

35 The Executive Director shall provide the request for a hearing to the Standards Board at its next
regularly scheduled meeting.
3.6 Upon receipt of a request that meets all of the requirements set forth in subsection 3.2, the Standards

Board may decide to conduct the hearing itself or designate a hearing officer from a list of hearing
officers approved by the Standards Board to conduct the hearing.

3.6.1 The hearing officer designated shall have the same authority, powers, and duties as the Standards
Board for the purpose of conducting the hearing.

3.7 The Standards Board may direct the person or agency taking official action to file a written response to
the request for a hearing.

4.0 Prehearing Procedures and Rules
4.1 Scheduling a Hearing
4.1.1 Generally, hearings are scheduled for 1 full day from 8:30 a.m. to 4:30 p.m.

41.1.1 If a party believes that the presentation of the party’s case cannot reasonably be
accomplished in one half of the allotted time or less, then the party may mail or hand-
deliver a written request for additional time to the Executive Director within 10 days of
receipt of the notice of hearing. The request shall specify the reasons for the request. The
party shall provide a copy of the request to the other party at the same time.

41.1.2 The Standards Board may grant the request upon a showing of good cause.
4.2 Notice of the Hearing
4.2.1 Notice of the date, time, and place of the hearing shall be mailed to the parties.
4.3 Requests for a Public Hearing

4.3.1 A party shall be deemed to have consented to a closed hearing unless the party notifies the
Executive Director in writing that a public hearing is requested.

4.3.1.1 The request must be mailed or hand-delivered to the Executive Director within 5 business
days of the receipt of the notice in subsection 4.2. A copy of the request shall be provided
to the other party at the same time.

4.4 Subpoena Requests

4.4.1 Requests for subpoenas for witnesses and other sources of evidence shall be mailed or hand-
delivered to the Executive Director at least 15 business days before the date of the hearing. A
copy of the request shall be provided to the other party at the same time.

44.1.1 Requests for subpoenas for witnesses shall specify the witness' name and address.

44.1.2 Requests for subpoenas for other sources of evidence shall specify the person or entity to
whom the subpoena is directed, the person or entity's address, and the date by which the
person or entity is to respond to the request.

4.4.2 The Standards Board shall issue subpoenas in accordance with the law.

4.4.3 The party requesting a subpoena is responsible for delivering the subpoena to the person or entity
to whom the subpoena is directed.

44.3.1 Proof of service of a subpoena shall be mailed or hand-delivered to the Standards Board.
4.5 Requests for a Stenographic Reporter
4.5.1 Any party may request the presence of a stenographic reporter at the hearing.

45.1.1 The request shall be mailed or hand-delivered to the Executive Director at least 10
business days prior to the date of the hearing. A copy of the request shall be provided to
the other party at the same time.
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4.5.2 The requesting party shall be liable for the expense of the stenographic reporter and any transcript
the party requests.
4.6 Witness List

4.6.1 A written list of witnesses a party intends to call during a hearing shall be mailed or hand-delivered
to the Executive Director at least 5 business days prior to a hearing. A copy of the list shall be
mailed to the other party at the same time.

4.6.2 The Standards Board may refuse to receive into evidence any testimony of a withess who has not
been named on the witness list.

4.7 Exchange of Documents

4.7.1 The parties shall exchange documents they intend to introduce at the hearing at least 5 business
days prior to the hearing.

4.7.2 The documents shall be labeled "Petitioner" or "Department" and numbered in sequential order (1,
2, 3).
4.8 Prehearing Conferences

4.8.1 The Standards Board may hold prehearing conferences and teleconferences for the settlement or
simplification of issues by consent, for the disposal of procedural requests or disputes, and to
regulate and expedite the course of the hearing.

4.9 Continuances, Adjournments, and Postponements

4.9.1 The Standards Board may continue, adjourn, or postpone proceedings for good cause at the
request of a party or on its or his or her own initiative.

4.9.2 Any request to continue, adjourn, or postpone a proceeding shall be submitted to the Executive
Director in writing at least 3 business days before the date scheduled for the hearing. A copy of the
request shall also be provided to the other party at the same time.

5.0 Hearing Procedures and Rules

51 A verbatim record of the proceedings before the Standards Board will be made either electronically or
stenographically, if a party submits a request under subsection 4.5.

5.2 The hearing will proceed with the party with the burden of proof first presenting its evidence and case.
The other party may then present its case. The party with the burden of proof will then have an
opportunity to present rebuttal evidence.

5.2.1 Inlicense or permit denial actions, the applicant is the party with the burden of proof.
5.2.2 Inlicense or permit disciplinary actions, the Department is the party with the burden of proof.
5.3 The Standards Board may permit the parties to present opening and closing statements.
5.4 The Standards Board may take testimony, hear proof, and receive exhibits into evidence at a hearing.

5.4.1 Strict rules of evidence shall not apply. Evidence having probative value commonly accepted by
reasonably prudent people in the conduct of their affairs may be admitted into evidence.

5.4.2 The Standards Board may exclude plainly irrelevant, immaterial, insubstantial, cumulative, and
privileged evidence and limit unduly repetitive proof, rebuttal, and cross-examination in
accordance with 29 Del.C. §10125(b).

5.4.3 Objections to the admission of evidence shall be brief and shall state the grounds for the objection.
55 Testimony shall be under oath or affirmation.
5.5.1 The Standards Board may administer oaths to witnesses.

5.6 Any person who testifies as a witness shall also be subject to cross examination by the other party and
by the Standards Board.

5.7 Witnesses may be sequestered upon a party's request.
5.8 Any document introduced into evidence at the hearing shall be marked by the Standards Board and
shall be made a part of the record of the hearing.
5.8.1 The party offering the document into evidence shall provide a copy of the document to the other
party, the Standards Board, and counsel for the Standards Board.
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6.0 Post-hearing Rules and Procedures
6.1 The Standards Board may direct the parties to submit post-hearing briefs.
6.1.1 Post-hearing briefs shall be filed as directed by the Standards Board.

6.2 If the Standards Board has designated a hearing officer, the hearing officer shall prepare a proposed
order in accordance with 29 Del.C. §10126.

6.3 The parties shall have 20 calendar days from the date the proposed order is delivered to them to
submit in writing to the Standards Board and the other party any exceptions, comments, and
arguments respecting the proposed order.

6.3.1 The parties may agree to shorten or waive the comment period.
6.3.2 The parties may agree to consent to the hearing officer's proposed order.

6.3.2.1 When the parties consent to the hearing officer's recommendation, they shall send written
notice to the Executive Director.
6.4 The Standards Board shall consider the entire record of the case, the hearing officer's proposed order,

and any written exceptions, comments, and arguments thereto in reaching its final decision. The
Standards Board's decision shall be incorporated in a final order which is signed and mailed to the
parties.

7.0 Other Hearing Rules and Procedures
7.1 Communications
7.1.1 Pursuant to 29 Del.C. 810129, no member or employee of the Standards Board assigned to
participate in any way in the rendering of a case decision shall discuss or communicate, directly or
indirectly, respecting any issue of fact or law with any person or party, except upon notice to and
opportunity for all parties to participate.

7.1.1.1 Subsection 7.1.1 does not apply to communications required for the disposition of ex parte
matters authorized by law or to communications by and among members of the Standards
Board, the Standards Board's staff, and the Standards Board's counsel.

7.1.2 A copy of any document filed with or submitted to the Standards Board or the hearing officer shall
be provided to the other party or the other party's counsel.

7.1.3 Address of the Standards Board and Parties' Contact Information

7.1.3.1 Hand-delivered submissions shall be delivered to the Standards Board at the Townsend
Building, 401 Federal Street, 2nd Floor, Dover, Delaware 19901.

7.1.3.2 Mailed submissions shall be delivered to the Standards Board at 401 Federal Street, Suite
2, Dover, Delaware 19901.

7.1.3.3 Parties shall keep the Standards Board informed of their current mailing addresses, phone
numbers, and email addresses.

7.2 Counsel
7.2.1 Any party to a proceeding before the Standards Board may be represented by counsel.

7.2.2 The attorney representing a party in a proceeding before the Standards Board shall notify the
Executive Director of the representation in writing as soon as practical. A copy of the notice shall
be provided to the other party at the same time.

7.2.3 Attorneys who are not members of the Delaware Bar may be admitted pro hac vice before the
Standards Board pursuant to Rule 72 of the Rules of the Supreme Court of the State of Delaware.
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DEPARTMENT OF FINANCE
OFFICE OF THE STATE LOTTERY
Statutory Authority: 29 Delaware Code, Sections 4805(a) (29 Del.C. §4805(a))
10 DE Admin. Code 202

ORDER
202 Delaware Lottery Rules and Regulations

The Director of the Office of the State Lottery ("Director"”) issues this Order to take effect ten (10) days after it
has been published in the Delaware Register of Regulations:

1. Pursuant to his statutory authority, the Director proposed for adoption revisions to the Office of the State
Lottery's existing Rules and Regulations on traditional games (10 DE Admin. Code 202) to update and clarify
certain sections. These changes are primarily administrative in nature and sometimes substantive in nature
regarding licensing appeal procedures. The revisions also serve in part to clarify the intent of the Director as
enacted through these regulations. These revisions should not pose additional burdens on licensees or
consumers. Other regulations issued by the Director are not affected by this Order.

2. The statutory authority for these revisions is 29 Del.C. §4805(a).

3. A copy of the proposed regulations was published in the October 1, 2018 edition of the Delaware Register
of Regulations and has been available for inspection in the Office of the State Lottery, 1575 McKee Road, Suite
102, Dover, Delaware 19904 during regular office hours.

4. The Director did not receive any written comments on the proposed regulations during the 30 day period
following publication of the proposed regulations on October 1, 2018.

5. The Director finds that the proposed changes as set forth in the October 2018 Register of Regulations
should be adopted.

DECISION AND ORDER CONCERNING THE REGULATIONS

NOW THEREFORE, under the statutory authority and for the reasons set forth above, the Director of the Office
of the State Lottery does hereby ORDER that the regulations be, and that they hereby are, enacted as set forth
below. The effective date of this Order is ten days from the date of its publication in the Delaware Register of
Regulations, in accordance with 29 Del.C. §10118(qg).

Vernon A. Kirk, Director Date: 11/7/2018
Office of the State Lottery

202 Delaware Lottery Rules and Regulations for Traditional Games
(Break in Continuity of Sections)
4.0 Suspension, Non-Renewal, or Revocation of Licenses
(Break in Continuity Within Section)

4.2 An Agent’s license may be suspended, revoked, or its renewal rejected for any one or more of the
following reasons:

(Break in Continuity Within Section)

4.2.13 Whenever the Agent sells lottery tickets to known third-party ticket [resaters resellers] or enters
computer-generated betting slips from third-party ticket [resaters resellers] for the sale of lottery
tickets.

(Break in Continuity of Sections)
[25.0 Declaratory Rulings by the Lottery Office
25.1  On petition of any interested person, the Director may issue a declaratory ruling with respect to
the applicability to any person, property or state of facts of any rule or statute enforceable by it,
or the Director may refer such matters to the State Attorney General for such disposition.
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25.2 In the case of any matter concerning which a Declaratory ruling is brought for appeal, the
petitioner may be represented by an attorney.]

26-0[25:826.0] Postponement of Drawings

The Director may postpone any drawmg to a certaln time and pubI|C|ze the—same—#—he—tmds—m—hrs—sete
0 the new time of the

2#0[26-827.0] Amendments

The Director may amend, modify, or otherwise change these Regulations upon full compliance with laws
Delaware laws. said Any amendments, modifications or changes sha# will become as effective and applicable to
Lettery Lottery’s business and administration as if part of the original Regulations.

28-0[2£0828.0] FHrgerprinting-Precedures Determination of Suitability and Appeal Process

2831 [2£228.1] Fhe—apphieant All applicants or heenrsee—will licensees must contact the State—Bureau—of
tdentifieation SBI to make arrangements for fingerprint processing. The SBI shall forward the results of
the state and federal criminal history record checks to the attention of the Director in a confidential
manner. The SBI shall also send to the Director any subsequently-obtained criminal history information
of an applicant or licensee.

2842 [2£228.2] A fee is required for state and federal processing of fingerprint-cards—and criminal history
records—payment Pavment shau must be made in the form of a certified check, credit card, or money

the—State—ButceaH—ef—tdeFmﬂeaHens—and-payment—B—te-be AII aoollcants and Ilcensees must directly pay

the appropriate fee at the time the Drocessmd request is made dl-r-eetly—te—that—ageney

2813 [24328.3] f
the—pteees&ng—the—appheant All appllcant must show proof of |dent|f|cat|on to complete the cr|m|nal
history request and-pay-the-appropriatefee.

(Break in Continuity Within Section)

28134 [2£428.4] Sheuld If the Director determine decides that the applicant iste-be-fulh-licensed or licensee
may receive a full license, the Lottery Office shall send the applicant or licensee a letter stating-such
that confirms the Director’s decision to issue a full license.

2814 [2£528.5] Certified SBI shall send to the Director certified copies of the applicant’s or licensee’s
cnmmal hlstory and reqular cooles of the cnmmal h|storv to the applicant or licensee wil-be-forwarded

Bweeter—tn—a—eenﬁdenttat—mannet AII applicants and Adents shall notlfv the Lotterv Office W|th|n

seventy-two (72) hours of any changes in their criminal history information. The Lottery Office shall use
this subsequent criminal history information in determining an applicant's suitability for licensure and
an Agent's continued suitability as a licensee.

(Break in Continuity Within Section)

28211 [24+#28.7] A person subject to 29 Del.C. §4807A shall have the opportunity to respond to the Lettery
Director regarding any information obtained prior to a determination of suitability for licensure. Such a
response shal-must be made within ten (10) werkirg business days of the person’s receipt of the
criminal background information from the State-Bureau—eftdentificatior SBI. The determination of
suitability for licensure shall be made by the Lottery Office pursuant to the factors listed in 29 Del.C.
84807A §84830(a)-(e) in regard to an applicant’s criminal history and the factors listed in Section 3.0 of
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these Requlations. The Lottery Office will also consider the any other additional factors contained in 29
Del.C. Ch. 48 and the Lettery Regulations in considering agent applications for licensure.

28212 [2/828.8] The Lottery Office shall communicate the results of the determination of suitability in
writing, within thirty (30) days of the receipt of the person’s response to the criminal history information,
unless extenuating circumstances require a longer period. If a determination is made to deny a person
licensure, the person shall have an opportunity to appeal fer+ecensiderationas—set-outbelew the
denial decision as set forth in subsections 5.2 to 5.9 of these Regulations.

(Break in Continuity Within Section)

28-3 [24928.9] Confidentiality
28-3-3 [249228.9.1] All records pertaining to criminal background eheeks; checks pursuant to 29 Del.C.
84807A and all copies of suitability determinations of applicants or_licensees for licensure—shal
must be maintained in a confidential manner, including, but not limited to, the following:

28341 [2£9-4228.9.1.1] Access to records of criminal background eheek—recerds—and checks
letters of reference accompanying out-of-state criminal background checks, and
determinations of suitability of applicants shalt or licensees must be limited to the Director
and designated personnel;

28-3-1-2 [2-92228.9.1.2] All such records shall be kept in locked, fireproof cabinets;

28-3-3-3 [249-2328.9.1.3] No information from such records shalt may be released without the signed
approval ef of, and appropriate signed release ef of, the appllcant or licensee.

29-0[28-829.0] Non-Discrimination on the Basis of Disability in Delaware Lottery Programs
(Break in Continuity Within Section)
292 [28-229.1] Purpose

20:2-1 [28-2229.1.1] The Americans-with-Disabilities-Aet ADA (P-101-336; 42 U.S.C. 5§ 12131-12134);
krown—as-the-ABA; prohibits discrimination on the basis of disability in the delivery of programs
offered by entities—ef any state or local government or other instrumentality of a state or local
government. The purpose of this regulation section is to ensure that the Belaware Lottery Office is
in compliance with the ADA by ensuring that peeple persons with disabilities have access to
Belaware-Lottery the lottery programs.

2922 [282229.1.2] In defining the scope or extent of any duty imposed by these regutations Regulations
including compliance with the standard of accessibility defined in paragraph—3{b} subsection
[282229.2.2], any higher or more comprehensive obligations established by otherwise applicable
federal, state or local enactment may be considered.

293 [28:229.2]General Requirements

29-31 [282229.2.1] Prohibition of discrimination. No letteryretailer Agent shall discriminate against any
individual on the basis of a disability in the full and equal enjoyment of letteryrelated lottery-related
goods, services, facilities, privileges, advantages, or accommodations of any letteryticensed
Agent’s facility.

29-3-2 [282229.2.2] Standard of accessibility. Each Retaiter Agent is required to meet a standard of
accessibility that enables people with disabilities, including those who use wheelchairs, to enter
the letteryticensed Agent's facility and participate in the lottery program. Ar All agents must
provide an accessible route must—be—provided that is comprised of the following accessible
elements:

29-3 2.1 [28221329.2.2.1] Parking, if parking is provided to the general public;

20322 [2822229.2.2.2] Exterior route connecting parking (or a public way if no parking is
provided) to an accessible entrance;

29:3-2-3 [2822329.2.2.3] Entrance;

29-3-2.4 [28:22429.2.2.4] Interior Reute—econnecting route that connects the entrance to a service
site.
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29:3-3 [28-2329.2.3]Each Unless a permitted exemption exists, each element shall set forth in subsection
[282229.2.2] must meet the design standards set forth in the ADA Accessibility Guidelines

(ADAAG), published-inthe-Federal-RegisterenJduly26:1991 as applicable.
29-4 [28-329.3]New License Applicants

29-4-1 [28-3-129.3.1] License applicants. The State Lottery Office shall inspect the site of all applicants for
compliance with thisregulation Section [28:829.0] of the Requlations prior to granting a license.
The State Lottery Office will shall not grant a license to an applicant who is not in compliance with
thisregulatien all of the requirements of Section [28-829.0].

[283-229.3.2] If the ownership of an Agent changes, the Lottery Office shall treat such Agent as an
applicant for a new license, and such applicant must comply with all of the requirements set forth
in Section 28.0.

2942 [28:3-329.3.3] Inspection reports. The State Lottery Office, prior to granting a license, shall provide
lottery applicants with an trspection-Repett inspection report that shal will identify barrier removal
actions, if any, necessary to provide lottery program accessibility. The identified actions must be
completed within 90 days of the receipt of the inspection report and prior to the granting of a
license.

(Break in Continuity Within Section)

29-5:3 [28:3429.3.4] Extensions. The Director may grant an extension of up to 90 days to allow a—eurrent
retailer an applicant to complete barrier removal actions identified in the lrspection—Report
inspection report.

29:5:33 [283:529.3.5] Any request for an extension must be in witing; writing and shalt must include
specific reasons for an extension and supporting documentation.

29-5-3-2 [28:3-629.3.6] The Director shall grant an extension to an applicant only upon a showing of good
cause.

29-6 [28429.4] Permitted exemptions

29-6-1 [284-129.4.1] The following exemptions to the requirements of this rule section may be granted by
the Director. The Director shall review the circumstances and supporting documentation provided
by the retaiter applicant to determine if the retaflers applicant’s request for an exemption should be
granted. The Director sha# will determine the type and scope of documentation te-be required for
each exemption classification. All decisions made by the Director shalt will be firak final. any
retater Any applicant whose request for an exemption is denied by the Director shall be required
to satisfy the requirements of this+rule these Regulations as a condition for maintaining its eligibility
for a Letteryretailercontract license.

29-6-1-1 [284-3-129.4.1.1] Historic properties. To the extent a historic building is exempt under federal
law, and if barrier removal would threaten or destroy the historic significance of the
structure, thisrle-shall the requirement of this section will not apply to a qualified historic
building or facility that is listed in or is eligible for listing in the National Register of Historic
Places under the National Historic Preservation Act or is designated as historic under
State state or Leeal local law.

20-6-12 [284-1229.4.1.2] Legal impediment to barrier removal. Any law, act, ordinance, state

regulation, ruling or decision which prohibits thelettery—retaller any applicant from
removing a structural impediment or from making a required improvement to the facility

may be the basis for an exemption to this rHe-section. Aletteryretailerrequesting An
applicant who requests an exemption for a legal impediment will not be required to
formally seek a zoning variance to establish such impediment, but the applicant will be
required to document that they—have it has applied for and have has been refused
whatever permit(s) are necessary to remove the identified barrier(s).

29-6-1-3 [284-1329.4.1.3] Landlord refusal. An exemption may be granted based on the refusal of a
landlord to grant permission to a—tettery—retailer an applicant and/or to pay to make
improvements required by the Lottery Office under this rule—section, or based on the
refusal of a landlord to pay for improvements required by the Lottery Office under this rule
section. The exemption shall erly apply only to the retaiters applicant’s current term and

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




498

FINAL REGULATIONS

does not include any possible renewal periods under the lease. To request such an
exemption, the retailer applicant must submit documentation to the Director to show that
the retaller applicant requested the Landlerds landlord’s permission and financial
participation to make the required structural improvements, that such request was denied
by the landlord, and the reasons for the denial. In making a decision on the exemption
request, the Director shall take into consideration, but not be limited to, the sufficiency of
the reasons provided by the landlord for denying the retaiters applicant’s request.
29-6-1-4 [284-21429.4.1.4] Undue financial hardship. A limited exemption may be granted if a—retailer
there is a change of ownership of an Agent and the applicant can demonstrate that the
cost of removing a structural barrier or of making the required structural modification(s) to
the retaiter's applicant’s facility is an undue financial hardship in that the cost of making
such a ehange{s} change or changes exceeds 25% of the retaflers |ocation’s
compensation from the Lottery Office for the prior calendar year year. ¢Ar An annualized
sales figure based upon the retaiter's previous owner’s most current 13-week sales period
shah will be used for those retailer locations with less than a full year’s history of saless
sales. Under the terms of this limited exemption, a—retaiter an applicant would be required
to annually make save, set aside, or spend an amount for those improvements and
modifications that ean-befinanced—within—anr—amedntthatis are approximately equal to
25% of the total compensation earned from the Lottery Office in the prior calendar year.
This requirement would continue on a year-to-year basis until all the improvements and
modifications required by this rule-section have been completed. A—+etaiter An applicant
shall provide all supporting documentation requested by the Director to substantiate the
cost estimates of making the required improvements to the retafler’s applicant’s location.
29-6-15 [284-1529.4.1.5] Technical Infeasibility. [A] permanrent [An] exemption may be granted if &
retafler an applicant can demonstrate that the removal of architectural barriers identified in
the inspection report is not possible due to technical infeasibility. If such a claim is made,
the Lottery Office may have the barrier removal action evaluated by a person
knowledgeable in accessibility codes and construction to determine the merits of the
claim.
20-6-1-6 [28-4-1-629.4.1.6] Alternative methods. Where If an exemption is granted in accordance with
the provisions of this sub-ehapter section, the letteryretailer applicant shall make the
lettery—related |ottery-related goods and services available through alternative methods.
Examples of alternative methods include, but are not limited to:
29-6-1-6-1 [284-36-129.4.1.6.1] Providing curb service;
[284-1-6-229.4.1.6.2] Having an accessible service window:;
[284-2-6-329.4.1.6.3] Having an accessible doorbell;

29-6-1-6-2 [284-16-429.4.1.6.4] Directing customers by signage to the nearest accessible lottery
retailer.

2971 [28-529.5] An aggrieved party may file an accessibility complaint concerning accessibility to the lottery

program s with the Lettery U.S. Department of Justice or the State Human Relations Commission with
a copy to the Director er—de&gﬂee—fer—rewew Gemplabms—must—be—m—mmng—and—where—pesame—

- Regardless of
whether a complalnt has been flled the agency WI|| issue a Ietter of non-compliance within 30 days
after the completion of an onsite inspection of the [tettery+etaHer Agent’s or licensee’s] facility if the
agency determines that the [lettery—retaiter Agent or licensee] is not in compliance with this
[regtHatien subsection].
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2072 [28:629.6] If the a letter of non-compliance shows deficiencies in the accessibility of the retailer facility,
the letteryretaler Agent shall submit a plan to the agency within 30 days of the issuance of the letter of
non-compliance. The plan shall describe in detail how the [tettery—retaiter Agent] will achieve
compliance with this [regtHatier section]. Compliance shall be accomplished within 90 days of the
letter of non-compliance. The Lottery [Office] may, upon request and for good cause, grant the lettery
retafler Agent additional time to submit the plan.

2973 [28+29.7] Within 20 days of the submission of the compliance plan to the agency, the Lottery shall
notify the lettery—retaiter Agent of the agency’s acceptance or rejection of the plan. If the plan is
rejected, the notification shall contain the reasons for rejection of the plan and the corrections needed
to make the plan acceptable to the Lottery [Office]. If the retaiter Agent agrees to make the required
corrections, the Lottery [Office] shall accept the plan as modified.

29-74 [28:829.8] If a—retadler an Agent fails to submit a plan within 30 days of issuance of the letter of non-
compliance and has not requested an extension of time to submit a plan, the Lottery [Office] may
proceed to initiate termination proceedings.

29-75 [28:929.9] If approved, the plan must be completely implemented within 60 days of the agency’s notice
of approval. The Lottery [Office] may, upon request, grant the letteryretailer Agent additional time for
good cause. Notice of any extension will also be sent to the complainant, if applicable. Any such
extension will commence immediately upon expiration of the first 60 day period.

2976 [28:2829.10] If the corrective action taken by the lettery-retaiter Agent corrects the deficiencies specified
in the letter of non-compliance as originally issued or as later revised or reissued or if the onsite
inspection of the lottery retailer facility reveals compliance with this regulation, the Lottery [Office] will
issue a notice of compliance. Until this notice is issued, a complaint will be considered pending.

2047 [28-4229.11] Failure to make the identified modifications in compliance with the accessibility standards
and within the required time period will result in the initiation of proceedings to suspend or revoke the
lottery license by the agency.

2978 [28:24229.12] A license will be suspended if the Lottery [Office] determines that the lettery-retaller Agent
has made significant progress toward correcting deficiencies listed in the compliance report, but has
not completed implementation of the approved compliance plan. If the Lottery determines that the
lettery—retaller Agent has not made a good faith effort to correct the deficiencies listed in the
compliance report, this inaction will result in the revocation of the lottery license for that lottery licensed
facility.

2979 [2824329.13] While proceedings to suspend or revoke alettery+retaiters an Agent’s license are pending
pursuant to this regulation, and until a notice of compliance is issued pursuant to 29-#3 subsection
[28+329.10, efthis] section [subseetton;] the Lottery [Office] shall withhold incentive payments
from the letteryretaiter Agent. In addition, if a license is revoked pursuant to this [regtHatier section],
and incentive payments and other privileges have been withheld from the affected retaiter Agent
pending review of the complaint, the letteryretaiter Agent forfeits any claim to such incentive payments
or other privileges.

(Break in Continuity Within Section)
[29.14 Request for Hearings

29.14.1 If the Lottery Office proposes the denial of an application for a license or the suspension or
revocation of an Agent's license pursuant to this section, the agency shall give the
applicant or Agent written notice of the time and place of the administrative hearing not
later than thirty (30) days before the date of the hearing.

29.14.2 All relevant rules of evidence and time limits established in these rules shall apply to
hearings conducted under this regulation.]

29-9-1 [28:3429.15] Remedies Any remedies established by these regdlations Regulations are not
intended to supplant, restrict or otherwise impair a person’s resort to remedies otherwise available
under law, including those authorized by the ADA, the federal regulations of 29 C.F.R 88 35.173,
35.175, and 35.176, and Bel-Cede-AnrnFitle-6-Ch—45(1993} the provisions of 6 Del.C. 84508(q)
and (h).
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*Please note that no additional changes were made to the regulation as originally proposed and published
in the October 2018 issue of the Register at page 261 (22 DE Reg. 261). Therefore, the final regulation is not
being republished here in its entirety. A copy of the final regulation is available at:

202 Delaware Lottery Rules and Regulations

OFFICE OF THE STATE LOTTERY
Statutory Authority: 29 Delaware Code, Section 4805(a)(14), (a)(31), and (b)(13) (29 Del.C.
8§4805(a)(14), (a)(31), and (b)(13))
10 DE Admin. Code 203

ORDER
203 Video Lottery and Table Game Regulations

The Director of the Office of the State Lottery ("Director") issues this Order to take effect ten (10) days after it
has been published in the Delaware Register of Regulations:

1. Pursuant to his statutory authority, the Director proposed for adoption revisions to the Office of the State
Lottery's existing regulations on video lottery and table games (10 DE Admin. Code 203) to clarify certain sections
of the Delaware Code, to update the regulations to allow exemptions for certain ownership interests in video lottery
agents, and to allow waivers for institutional investors. Other regulations issued by the Director are not affected by
this Order.

2. The statutory authority for these revisions is 29 Del.C. §84805(a)(14), (a)(31), and (b)(13).

3. A copy of the proposed regulations was published in the October 1, 2018 edition of the Delaware Register
of Regulations and has been available for inspection in the Office of the State Lottery, 1575 McKee Road, Suite
102, Dover, Delaware 19904 during regular office hours.

4. The Director received only one written comment on the proposed regulations during the thirty-day period
following publication of the proposed regulations on October 1, 2018. The written comment suggested that
additional non-substantive language be added to emphasize that a licensed video lottery agent must hold either a
horse racing meet license or a harness racing meet license as a requirement for licensing. The Director has
incorporated this suggested change in the final version of the regulation. In addition, the Director has also added a
definition for a crime of moral turpitude to clarify this undefined term used in the Delaware Code.

5. The Director finds that the proposed changes as set forth in the October 2018 Register of Regulations,
along with two non-substantive additions, should be adopted.

DECISION AND ORDER CONCERNING THE REGULATIONS

NOW THEREFORE, under the statutory authority and for the reasons set forth above, the Director of the Office
of the State Lottery does hereby ORDER that the regulations be, and that they hereby are, enacted as set forth
below. The effective date of this Order is ten days from the date of its publication in the Delaware Register of
Regulations, in accordance with 29 Del.C. §10118(q).

Vernon A. Kirk, Director Date: 11/7/2018
Office of the State Lottery

203 Video Lottery and Table Game Regulations
(Break in Continuity of Sections)

2.0 Definitions

0 Ra W3 3 vOffice- The following words and
terms, when used in this regulation, have the following meaning unless the context clearly indicates
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3.0

4.0

otherwise. Words importing the masculine gender include the feminine as well, except as otherwise
clearly indicated by the context.

(Break in Continuity Within Section)

["Crime of moral turpitude” means a misdemeanor or felony crime punishable by incarceration,
a court fine in any amount, or both, and that involves moral turpitude or is in itself immoral or
wrong including, but not limited to, the following: Murder, manslaughter, assault, sexual
assault, sexual abuse of a minor, unlawful exploitation of a minor, robbery, extortion, coercion,
kidnapping, incest, arson, burglary, theft, forgery, criminal possession of a forgery device,
offering a false instrument for recording, scheme to defraud, falsifying business records,
commercial bribe receiving, commercial bribery, bribery, receiving a bribe, perjury, perjury by
inconsistent statements, endangering the welfare of a minor, escape, promoting contraband,
interference with official proceedings, receiving a bribe by a witness or a juror, jury tampering,
misconduct by a juror, tampering with physical evidence, hindering prosecution, terroristic
threatening, riot, criminal possession of explosives, unlawful furnishing of explosives, sex
trafficking, criminal mischief, misconduct involving a controlled substance or an imitation
controlled substance, permitting an escape, promoting gambling, possession of gambling
records, distribution of child pornography, and possession of child pornography. A crime of
moral turpitude also includes the following crimes listed in the Delaware Code (or similar
crimes under the laws of other jurisdictions); 11 Del.C. §763 (sexual harassment); 11 Del.C.
8764 (indecent exposure in the second degree); 11 Del.C. 8765 (indecent exposure in the first
degree); 11 Del.C. 8766 (incest); 11 Del.C. 8767 (unlawful sexual contact in the third degree); 11
Del.C. 8781 (unlawful imprisonment in the second degree); 11 Del.C. 8840 (shoplifting); 11
Del.C. 8861 (forgery); 11 Del.C. 8871 (falsifying business records); 11 Del.C. 8881 (bribery); 11
Del.C. 8907 (criminal impersonation); 11 Del.C. 81101 (abandonment of a child); 11 Del.C. §1102
(endangering the welfare of a child); 11 Del.C. 81105 (crime against a vulnerable adult); 11
Del.C. 81106 (unlawfully dealing with a child); 11 Del.C. 81107 (endangering children); 11 Del.C.
81245 (falsely reporting an incident); 11 Del.C. 81341 (lewdness); 11 Del.C. §1342 (prostitution);
11 Del.C. 81343 (patronizing a prostitute); 11 Del.C. 81355 (permitting prostitution); 16 Del.C.
81136 (violations in Health and Safety, Nursing Facilities and Similar Facilities); and 31 Del.C.
83913 (violations in Welfare, Adult Protective Services).]

Licensing of Agents; Business Plans

3.8

(Break in Continuity Within Section)
The Director shall weigh the following factors in his or her evaluation of the application:

3.8.1 Whether the applicant satisfies-therequisites-6f29-Bel-6—54805(b}{13)as-that sectionpertainsto

3.16

the-heolding-of holds [at least one of the following:] either a horse racing meet license pursuant to
Title 3 or Title 28 of the Delaware Code or a harness racing meet license pursuant to Title 3 of the
Delaware Code.

(Break in Continuity Within Section)
Unless exempted from the licensing requirements under subsection 3.1, the Director, in his sole

discretion and upon receipt of a written application, may waive the licensing requirements for
institutional investors that hold directly or indirectly up to 15% of the beneficial ownership or legal
ownership in the applicant or in any person that will act as the agent. An applicant must submit to the
Director any waiver applications at the same time that it submits its licensing application. If the Director
grants or denies a person's waiver application, the Director must give the person a written notice of his
decision within sixty (60) days of receiving the waiver application. Upon any denial of a waiver, the
person must submit to all of the licensing requirements set forth in this Section 3.0. The Director's
decision to deny any person a waiver of the licensing requirements is final and cannot be appealed.
[Neverthetess However], the Director upon good cause and with written notice may later revoke any
grant of a waiver.

Licensing of Service Companies; Gaming and Non-Gaming Vendors
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(Break in Continuity Within Section)

Non-Gaming Vendors and Serree-CempantesPrewviadirg Gaming Excursion Servees Providers
(Break in Continuity Within Section)

4.5 A non-gaming vendor and service—cempany—providing gaming excursion services provider that
provides goods or services to [& an] wideeettery agent on a regular and continuing basis shall be

licensed in accordance with the Delaware Code and these regulations.

*Please note that no additional changes were made to the regulation as originally proposed and published
in the October 2018 issue of the Register at page 261 (22 DE Reg. 261). Therefore, the final regulation is not
being republished here in its entirety. A copy of the final regulation is available at:

203 Video Lottery and Table Game Regulations

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §8512)
ORDER
Health Home Services
NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services ("Department”) / Division of Medicaid and Medical Assistance initiated
proceedings to amend Title XIX Medicaid State Plan regarding Health Home Services, specifically, to expand
Delaware's Assertive Community Integration Support Team (ACIST) program which supports individuals with
Severe and Persistent Mental lllness (SPMI) and intellectual and developmental disabilities (I/DD). The
Department's proceedings to amend its regulations were initiated pursuant to 29 Delaware Code Section 10114
and its authority as prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section
10115 in the October 2018 Delaware Register of Regulations, requiring written materials and suggestions from the
public concerning the proposed regulations to be produced by October 31, 2018 at which time the Department
would receive information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSAL

Effective for services provided on and after October 1, 2018 Delaware Health and Social Services/ Division of
Medicaid and Medical Assistance proposes to amend section 3.1-H and 4.19 B Page 28 of Title XIX Medicaid
State Plan regarding Health Home Services.

Background

Delaware's ACIST (Assertive Community Integration Support Team) program supports individuals with Severe
and Persistent Mental Illness (SPMI) and intellectual and developmental disabilities (I/DD) or Autism to receive a
comprehensive, holistic team-based approach to crisis intervention, intensive case management, behavior
analysis, psychiatric supports and monitoring of medical conditions in a multi-disciplinary model. The ACIST Health
Home program is designed to provide a whole-person approach to supports and services to individuals with dual
diagnosis and to ensure strong integration across behavioral health, somatic health and long-term supports and
services. The ACIST program is tailored to individuals with chronic conditions of SPMI and I/DD who may require
additional and/or different services or modalities to ensure effective intervention. The goals of the ACIST Health
Home are:
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a) To lessen or eliminate critical health and safety issues that each member might experience, working
toward preventing or mitigating these signs, symptoms, and/or social issues that could lead to crisis
situations and the need for hospitalization or re-hospitalization

b) To provide transitional support and post psychiatric hospitalization follow along that will assist the
individual in ameliorating the effects of their mental health condition and dual diagnosis and prevent
avoidable readmissions

c) Toimprove the overall medical and physical health of the individual

d) To meet basic human needs and enhance quality of life

e) Toimprove the person's opportunity to be successful in social and employment roles and activities
f) To increase active participation in the person's community

g) To partner with families, support systems and/or significant other in supporting the individual's
recovery

Statutory Authority
e Section 1902(a) of the Social Security Act and 42 CFR 447

Purpose
Purpose

The purpose of this proposed regulation is to expand Delaware's Assertive Community Integration Support
Team (ACIST) program which supports individuals with Severe and Persistent Mental lliness (SPMI) and
intellectual and developmental disabilities (I/DD).

Summary of Proposed Changes

Effective for services provided on and after October 1, 2018 Delaware Health and Social Services/Division of
Medicaid and Medical Assistance (DHSS/DMMA) proposes to amend section 3.1-H and 4.19 B Page 28 of Title
XIX Medicaid State Plan regarding Health Home Services.

Public Notice

In accordance with the federal public notice requirements established at Section 1902(a)(13)(A) of the Social
Security Act and 42 CFR 447.205 and the state public notice requirements of Title 29, Chapter 101 of the Delaware
Code, Delaware Health and Social Services (DHSS)/Division of Medicaid and Medical Assistance (DMMA) gives
public notice and provides an open comment period for thirty (30) days to allow all stakeholders an opportunity to
provide input on the proposed regulation. Comments were to have been received by 4:30 p.m. on October 31,
2018.

Centers for Medicare and Medicaid Services Review and Approval

The provisions of this state plan amendment (SPA) are subject to approval by the Centers for Medicare and
Medicaid Services (CMS). The draft SPA page(s) may undergo further revisions before and after submittal to CMS
based upon public comment and/or CMS feedback. The final version may be subject to significant change.

Provider Manuals and Communications Update

Also, there may be additional provider manuals that may require updates as a result of these changes. The
applicable Delaware Medical Assistance Program (DMAP) Provider Policy Specific Manuals and/or Delaware
Medical Assistance Portal will be updated. Manual updates, revised pages or additions to the provider manual are
issued, as required, for new policy, policy clarification, and/or revisions to the DMAP program. Provider billing
guidelines or instructions to incorporate any new requirement may also be issued. A newsletter system is utilized to
distribute new or revised manual material and to provide any other pertinent information regarding DMAP updates.
DMAP updates are available on the Delaware Medical Assistance Portal website: https://
medicaid.dhss.delaware.gov/provider

Fiscal Impact Statement
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The following fiscal impact is projected:

State Fiscal Year 2019 State Fiscal Year 2020
General (State) funds $36,338 $48,450
Federal funds $327,038 $436,050

Summary of Comments Received with Agency Response and Explanation of Changes

Two commenters offered the following summarized observations:

Comment: One commenter questioned whether health home funding would pay for direct services or only the
six services outlined in the program description:

1. Comprehensive care management

2. Care coordination

3. Health promotion

4. Comprehensive transitional care/ follow up

5. Patient and family support; and

6. Referral to community and social support services.

Agency Response: The six services listed above are designated aspects of the Health Home Model and do
not replace direct services currently available within the existing Medicaid State Plan. The Health Home will not
pay for services already offered within the State Plan and will ensure non-duplication between Health Home
benefits and State Plan and Medicaid HCBS services

Comment: Two commenters stated that it was unclear if children were included.

Agency Response: DMMA agrees that services to Delaware children with serious emotional disturbance
(SED) and intellectual and developmental disabilities (ID/DD) is vital to their and their family's success. The
proposed regulation does not exclude children, however, Delaware expects that children's utilization of the Health
Home benefit to be minimal since the benefits cannot replace services already available to children through the
Medicaid State Plan. Title XIX of the Social Security Act requires states to provide Early and Periodic Screening,
Diagnostic and Treatment (EPSDT), which includes comprehensive and preventive health care services for
children under age 21 who are enrolled in Medicaid. As such, Delaware offers a full array of behavioral and
physical health services designed to meet the needs of children.

Comment: Two commenters suggested that although the primary focus of the Health Home program is care
coordination, there was limited information about how the program will coordinate with the MCO's.

Agency Response: The ACIST program will be implementing a person centered treatment plan which will
include necessary linkages to supports and services for its effective implementation to include coordination with
MCO's.

DMMA is pleased to provide the opportunity to receive public comments and greatly appreciates the thoughtful
input given.

FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the October 2018 Register of Regulations
should be adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend Title XIX Medicaid State Plan
regarding Health Home Services, specifically, to expand Delaware's Assertive Community Integration Support
Team (ACIST) program which supports individuals with Severe and Persistent Mental Iliness (SPMI) and
intellectual and developmental disabilities (I/DD) is adopted and shall be final effective December 11, 2018.

11/16/18
Date of Signature

Kara Odom Walker, MD, MPH, MSHS
Secretary, DHSS
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*Please Note: Due to the size of the regulation, it is not being published here. A copy of the regulation is
available at:
http://regulations.delaware.gov/register/december2018/final/Health Home Services.pdf
Health Home Services

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

ORDER
Child Care Eligibility
NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services (“Department”) / Division of Social Services initiated proceedings to
amend Division of Social Services Manual (DSSM) regarding Child Care Eligibility, specifically, to amend
authorization requirements. The Department’s proceedings to amend its regulations were initiated pursuant to 29
Delaware Code Section 10114 and its authority as prescribed by 31 Delaware Code Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section
10115 in the October 2018 Delaware Register of Regulations, requiring written materials and suggestions from the
public concerning the proposed regulations to be produced by October 31, 2018 at which time the Department
would receive information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSAL

Effective for services provided on and after December 12, 2018 the Delaware Health and Social Services/
Division of Social Services proposes to amend the Division of Social Services Manual section 11004.9.5 and
11004.12 of the Division of Social Service Manual regarding Child Care Eligibility.

Statutory Authority
* 45 CFR 98.21 - Eligibility determination processes
» Child Care and Development Block Grant (CCDBG) Act

Background

The Child Care and Development Block Grant Act of 2014, requires authorization of 12 months of child care to
any child who is determined eligible to receive subsidized child care and cases may only be closed based on
limited changes in household circumstances. In 2014, the Child Care Development Block Grant Act was
reauthorized with the focus on safety and continuity of care for children receiving child care subsidy funds. States
are required to revise policies to support the requirements.

Purpose

The Child Care and Development Block Grant Act of 2014, requires authorization of 12 months of child care to
any child who is determined eligible to receive subsidized child care and cases may only be closed based on
limited changes in household circumstances. In 2014, the Child Care Development Block Grant Act was
reauthorized with the focus on safety and continuity of care for children receiving child care subsidy funds. States
are required to revise policies to support the requirements.

Public Notice

In accordance with the federal public notice requirements established at Section 1902(a)(13)(A) of the Social
Security Act and 42 CFR 447.205 and the state public notice requirements of Title 29, Chapter 101 of the Delaware
Code, Delaware Health and Social Services (DHSS)/Division of Social Services (DSS) gives public notice and
provides an open comment period for thirty (30) days to allow all stakeholders an opportunity to provide input on
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the proposed regulation. Comments were to have been received by 4:30 p.m. on October 31, 2018.

Fiscal Impact Statement
The policy amendment will have no fiscal impact since the purpose is to revise the requirements of the
program. The policy amendment does not require any additional staff, system changes, agency costs, etc.

Summary of Comments Received with Agency Response and Explanation of Changes

Two commenters offered the following summarized observations:

Comment: Both commenters raised concern that the proposed amendment specified DSS case workers must
set child care authorizations for a period of 12 months, unless a limited set of exceptions apply. The suggestion
was that the list of exceptions was limiting and does not mention situations involving iliness or the need to care for
a family member.

Agency Response: DSS agrees with the request for additional circumstances to a temporary change
regarding situations involving an illness or the need to care for a family member. Additional language has been
added to the policy so that there will not be a limit to the situations that may cause a temporary change.

Comment: Both commenters agreed that DHSS seeks to close child care cases upon the "death of the case
head or of the authorized child." Rather than automatically closing a case upon the death of the case head, DSS
should evaluate whether a basis for continued eligibility still exists rather than disrupting services and forcing a new
caretaker to reapply for benefits.

Agency Response: DSS appreciates the suggestion to evaluate the basis for continued eligibility in the event
of the death of the case head. There are operational procedures as well as notification requirements in place based
on a change in a household circumstance.

Comment: Both commenters were concerned that fluctuations in income would result in the closure of a child
care case due to income exceeding 85% of SMI.

Agency Response: Policy 11003.9.5 Making Income Determinations states, "If the income is different from
pay to pay, use the income from the previous month or the average of the last three months income, whichever is
less. This applies for earned and unearned income." A more comprehensive and detailed income policy will be
developed in the near future.

Comment: Both commenters requested clarification regrading DSS' proposed language related to case
closure due to excessive unexplained absences and mailing of Form 330, "Request for Contact". The concern was
that DSS should revise this language to make it clear that they must reach out to both families and providers
multiple times and notify them of the risk of termination of benefits.

Agency Response: DSS appreciates the comments in regards to unexplained absences and closing of child
care cases. An operational procedure will be put in place to support the policy.

Comment: Both commenters wrote that the 10-day closing notice should cross-reference DSSM 5300, which
outlines the requirements for timely and adequate notice. In addition, the proposed language should explicitly
require termination notices to include the specific reason(s) for case closure.

Agency Response: DSS appreciates the recommendation to cross reference DSSM 5300 in regards to the
10-day closing notice. Notices in the enhanced child care eligibility system will be more specific.

Comment: Both commenters suggested that the proposed provisions on ending child care eligibility lacked
references to possible barriers to compliance.

Agency Response: DSS appreciates your referencing possible barriers and allowing 30 days for families to
provide necessary documentation. DSS has in place Presumptive Child Care in which child care may be open
before any documentation is received from the applicant. All applicants and recipients of the child care program do
have 30 days to return requested verifications to determine eligibility; this can be cross-referenced with Policy
2000.5 Filing Dates and Processing Standards. Another policy that can be cross-referenced is Policy 11004.11
Review/Determination; in this policy there is a list of good cause reasons:

"Good cause can be anything believed to be reasonable, but generally includes things such as:
1. illness;
2. court required appearance;
3. A household emergency (fire, heating problem, family crisis, etc.);
4. lack of transportation; or
5. inclement weather."
DSS is pleased to provide the opportunity to receive public comments and greatly appreciates the thoughtful
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input given.

FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the October 2018 Register of Regulations
should be adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Division of Social Services Manual
regarding Child Care Eligibility, specifically, to amend authorization requirements is adopted and shall be final
effective December 11, 2018.

11/16/18
Date of Signature

Kara Odom Walker, MD, MPH, MSHS
Secretary, DHSS

AMENDED

POLICY — AMENDMENT
Delaware Health and Social Services
Division of Social Services

Policy and Program Development Unit

11004.9.5 Establishing 12-Month Authorization for Child Care

45 CFR 98.21

Families approved for Purchase of Care must be authorized for 12 months of child care.

1. DSS case workers must set Purchase of Care authorizations for a 12-month period.

2. Purchase of Care authorizations may be set for a shorter period only if the client provides a
written statement verifying the length of time requested for child care. The written statement
may be from:

The parent or caretaker:

A medical professional verifying the length of time child care is required for a special need;

The Delaware Division of Family Services (DES) verifying the length of time child care is needed
to prevent child abuse or neglect.

Purchase of Care authorizations must continue during the following circumstances:

The child turns 13 years old during the authorization period;

The child is temporarily out of state;

The parent or caretaker experiences a temporary change in work, education, or training,
including[, but not limited to:

i ar An] injury resulting in time off of work,
[ii. a A] break from approved educational study, or
[iii. & A] transition from past employment to new employment[;
» Any other temporary circumstance in a household that will not exceed 90 days.]

[0
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AMENDED

POLICY — AMENDMENT

Delaware Department of Health and Social Services
Division of Social Services

Policy and Program Development Unit

11004.12 Closing Child Care Cases

45 CFR 98.21 (a)

This policy applies when DSS ends child care eligibility and authorization for services.

1. DSS will close child care cases prior to redetermination or during graduated phase-out due to:

Excessive unexplained absences of the child from the child care site;

A permanent change in the child's residency:;

The family's income exceeding 85% of the state median income (SMI);

Substantiated fraud or intentional program violations;

A written request to close the case or to authorize child care for a specific length of time (see
DSSM 11004.9.5); or

The death of the case head or of the authorized child.

2. DSS case workers must complete the following steps prior to closing child care cases for
excessive unexplained absences:
+ Mail Form 330 "Request for Contact" to the parent or caretaker to request clarification regarding
the child's absences;
+ Close the child care case if the parent or caretaker does not contact the DSS office by the
requested due date.
3. The DSS eligibility system will:
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Provide a 10-day closing notice informing the parent or caretaker of their right to a fair hearing;
End date the authorization on the last day of the current month. If a 10-day notice cannot be
given, the authorization will end on the last day of the next month.

Note: Excessive unexplained absence is defined as 10 or more unexplained absences per month.

DEPARTMENT OF INSURANCE
OFFICE OF THE COMMISSIONER
Statutory Authority: 18 Del.C. 88314, 2101 & 505; 29 Del.C. Ch. 101; 29 USC 81144(b)(6)(A)(1);
and in response to 29 CFR 2510.3-5
18 DE Admin. Code 1405

REGULATORY IMPLEMENTING ORDER
1405 Filing Requirements for Multiple Employer Welfare Arrangements

I. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

A. Background
In the September 1, 2018 edition of the Register of Regulations, at 22 DE Reg. 180 (September 1, 2018), the

Commissioner of the Delaware Department of Insurance (Commissioner) published an order making Emergency
Regulation 1405, Filing Requirements for Multiple Employer Welfare Arrangements, immediately effective.
Emergency Regulation 1405 became effective on publication and remains in effect for 120 days unless the
Commissioner orders a one-time 60-day extension of the effective time period.

Elsewhere in the September 1, 2018 edition of the Register of Regulations (see 22 DE Reg. 202 (September 1,
2018)), the Commissioner published a notice of intent to codify proposed new Regulation 1405, the text of which is
identical to the text of Emergency Regulation 1405, and solicited written comments from the public for thirty (30)
days as mandated by the Administrative Procedures Act at 29 Del.C. §10118(a).

In the concurrent proposal, the Commissioner proposed to repeal then-existing Regulation 1405 and replace it
with new Regulation 1405, Requirements for Fully Insured Multiple Employer Welfare Arrangements and
Association Health Plans. The authority for the proposed new regulation is 18 Del.C. §8311, 505, and 2101, 29
Del.C. Ch. 101, and 29 USC 8§1144(b)(6)(A)(i), and in response to 29 CFR 2510.3-5. The Emergency Regulation
currently in effect has temporarily accomplished the repeal and replacement of then-existing Regulation 1405.
However, to ensure that the repeal and replacement can be permanently codified, the Commissioner determined to
provide the public the opportunity to review and comment on the proposed new rule pursuant to Administrative
Procedures Act requirements.

As discussed in the introductory language to the concurrent proposal, a new federal regulation, to be codified
at 29 CFR pt. 2510, redefines "employer" under Section 3(5) of the Employee Retirement Income Security Act
(ERISA) (hereinafter the "Final Rule"). In response, the Department determined to rescind Regulation 1405,
entitled "Requirements for Multiple Employer Welfare Arrangements [Formerly Regulation 67]," and replace it with
new Regulation 1405, entitled "Requirements for Fully Insured Multiple Employer Welfare Arrangements and
Association Health Plans."

The Department received timely submitted comments from three commenters, copies of which are on file with
the Department. The Department did not hold a public hearing on the proposal.

B. Summary of Comments Received

The American Heart Association (the AHA) offered its support of the proposed regulation as written, touting the
regulation's overall protections for patients and insureds. The AHA also offered strong support for the cost sharing
requirements that protect consumers and the surplus requirements in Section 6.0, the rate approval and the
medical loss ratio (MLR) standard in Section 7.0, the inclusion of Section 8.0 which codifies the patient protections
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central to the Federal Patient Protection and Affordable Care Act (ACA), and the additional consumer protections
built into Section 17.0 relating to insurance agents and brokers.

The Leukemia & Lymphoma Society (the LLS) also articulated its overall support of the proposed regulation,
offering particular support for the prohibition of risk rating factors such as health status and medical underwriting in
subsection 7.3.2, the imposition of an 85 percent medical loss ratio (MLR) in Section 7.0, and the imposition of
benefit requirements in section 8.0 that mirror those currently established by the ACA.

At Section 8.0, the LLS suggested that the Department consider either replicating the relevant language of 42
USC 818022 within Regulation 1405, or specifying within the reference that the standard to be used is 42 USC
818022 as it existed on a date certain (for instance, the date of implementation of the regulation). LLS suggested
that doing so would preserve the standard of protection if changes are ever made to the cross-referenced federal
statute or regulation.

Highmark, Inc. submitted questions about the implementation of the proposed regulation, suggested that the
Department propose definitions of "member," "certificate holder," "association," and "plan intermediary," and
suggested that the Department consistently refer to an "association or MEWA" as a "fully insured association or
MEWA" throughout the regulatory text. Highmark also pointed out that the term "fully insured" references plan
coverage by a foreign or domestic insurer licensed to do business in Delaware "under 18 Del.C. Ch.5," which can
be interpreted to mean that the regulation does not apply to entities such as, for example, health services
corporations (HSCs) who are subject to 18 Del.C. Ch. 63, since those entities are not licensed under Chapter 5.
Highmark also pointed out that subsection 5.5 is inconsistent with the remaining portions of the regulation, because
subsection 5.5 appears to regulate only self-insured associations or MEWAS, while, by its title, the regulation states
that it contains "Requirements for Fully Insured Multiple Employer Welfare Arrangements and Association Health
Plans" (emphasis added). Finally, Highmark suggested changing "contract" to "health insurance contract” in
subsection 16.2 to clarify that this provision applies to health insurance contracts rather than administrative-
services-only contracts.

II. FINDINGS OF FACTS

The Commissioner finds that it is appropriate to adopt 18 DE Admin. Code 1405 as proposed in the
September 1, 2018 Register of Regulations, for the reasons set forth above and in the proposal, with the following
amendments that the Commissioner has determined do not require further public notice or comment under the
APA because the amendments are non-substantive pursuant to 29 Del.C. §10118(c):

A. In Section 8.0, specify within the cross-references to Federal statutes and regulations the specific
version of the referenced Federal statute or regulation to which the Section refers;

B. Add "fully insured" to subsections 6.2, 6.4, 6.6, 6.7, 6.7.1, 6.7.2, 6.7.3, 8.4, 12.1, 12.3.1, 12.3.2, 12.4,
12.5,12.6, 12.7, 12.8, 13.0, 14.0, 15.1, 15.2, 15.3, 15.6, 16.0, 16.1, 16.2, 16.3, 16.3.1, 17.1, 17.1.1.2,
17.1.3, 17.1.4 and 17.2, because, as is evident in the proposal of the new regulation and in the
proposed regulatory text, the regulation applies to fully insured associations and MEWASs;

C. Delete subsection 5.5 because this subsection appears to be an inconsistent carry-over from the
original regulation 1405 that does not fit within the structure of the current regulation;

D. Revise the definition of "fully insured" to clearly track the definition of "insurer." "Insurer" clearly
contemplates that the regulation applies both to insurers and to such other entities that are not
licensed under Chapter 5 such as HSCs. Accordingly, the Department will delete the phrase "under the
provisions of 18 Del.C. Ch. 5 and" from the definition of "fully insured," to bring these two definitions
into alignment;

E. Changing "contract" to "health insurance contract” in subsection 16.2 to clarify that this provision
applies to health insurance contracts rather than administrative-services-only contracts; and

F.  Add Section 19 concerning the effective date of the Regulation to codify the requirement of the APA
that the effective date of the Regulation shall be ten (10) days from the date this Order is published in
the Delaware Register of Regulations, pursuant to the APA at 29 Del.C. §10118 and 29 DE Admin.
Code 101 - 5.4.

Ill. DECISION TO REPEAL THE EMERGENCY REGULATION AND ADOPT THE NEW REGULATION
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For the foregoing reasons, the Commissioner concludes that it is appropriate to adopt 18 DE Admin. Code
1405 with the non-substantive amendments discussed in the above Findings of Fact. The Commissioner
concludes that it is also appropriate to repeal Emergency Regulation 1405 as of the effective date of the newly
adopted Regulation 1405 that is the subject of this order.

V. EFFECTIVE DATE OF ORDER

The actions hereinabove referred to were taken by the Commissioner pursuant to 18 Del.C. §8311, 505, and
2101, 29 Del.C. Ch. 101, and 29 USC 81144(b)(6)(A)(i) and in response to 29 CFR 2510.3-5 on the date indicated
below. This Order shall effective on the date signed. The effective date of the Regulation shall be ten (10) days
from the date this Order is published in the Delaware Register of Regulations, pursuant to 29 Del.C. §10118 and 29
DE Admin. Code 101 - 5.4.

IT IS SO ORDERED.
The 14" day of November, 2018.

Trinidad Navarro
Commissioner
Delaware Department of Insurance

*Please Note: Due to the size of the final regulation, itis not being published here. A copy of the regulation
is available at:
1405 Filing Requirements for Multiple Employer Welfare Arrangements

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DivisiON OF AIR QUALITY
Statutory Authority: 7 Delaware Code, Chapter 60; (7 Del.C., Ch. 60)
7 DE Admin. Code 1147

Secretary’s Order No.: 2018-A-0061
Date of Issuance: November 8, 2018
Effective Date of the Amendment: December 11, 2018

1147 CO, Budget Trading Program

Under the authority vested in the Secretary of the Department of Natural Resources and Environmental
Control (“Department” or “DNREC"), pursuant to 7 Del.C. 886006 and 6010, and all other relevant statutory
authority, the following findings of fact based on the record, reasons and conclusions are entered as an Order of
the Secretary in the above-referenced regulatory proceeding.

Background, Procedural History and Findings of Fact

This Order relates to proposed regulation amendments (“Amendments”) to 7 DE Admin. Code 1147: CO,

Budget Trading Program (“RGGI Regulations”). This action is being taken by the Department to align Delaware’s
CO, Budget Trading Program to be consistent with the Regional Greenhouse Gas Initiative’s Updated Model Rule,
as amended December 2017 (“Updated Model Rule”).

The Regional Greenhouse Gas Initiative (“RGGI”) is a cooperative effort of nine Northeast and Mid-Atlantic
states to regulate and reduce carbon dioxide emissions from the power sector. In accordance with each state’s
independent legal authority, Connecticut, Delaware, Maine, Massachusetts, Maryland, New Hampshire, New York,
Rhode Island, and Vermont (“Participating States”) have each committed to propose statutory and/or regulatory
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approval revisions to their CO2 Budget Trading Programs, substantially consistent with the aforementioned
Updated Model Rule.
The CO, Budget Trading Program was established in 2005 by the Participating States through a Memorandum

of Understanding (“MOU”). This MOU outlined the RGGI program design elements, and directed each Participating
State to develop a Model Rule for use in their state-specific rule-making processes. The design elements in this
MOU were then incorporated into the Model Rule. The 2005 program design elements included the level of the
regional emissions cap, the apportionment of each state’s portion of that regional cap, the schedule for reductions
in the cap through 2018, a three-year compliance period for compliance entities, provisions for offsets (which are
the reductions in greenhouse gases from sources outside the electric-generating sector), and the establishment of
the first program review, which occurred in 2012. Delaware’s RGGI regulations, initially promulgated by DNREC in
2008, established a compliance obligation on fossil fuel-fired electricity generating units with capacities greater
than 25 megawatts to report their CO, emissions and surrender the corresponding CO, allowances for those
emissions.

The Department’s authority that was established for Delaware’s RGGI regulations is found at 7 Del.C. §86043-
6046, whereby the General Assembly explicitly authorizes and sanctions prior and ongoing patrticipation of both the
DNREC Cabinet Secretary and the Chair of the Public Service Commission, and their duly authorized
representatives, to implement and participate in the Regional Greenhouse Gas Initiative. Moreover, the DNREC
Cabinet Secretary is further authorized therein to promulgate regulations to implement the RGGI cap-and-trade
program, consistent with the aforementioned MOU.

Specifically, 7 Del.C. §6043(a)(9) provides as follows: (1) the MOU sets an initial emissions cap of 7,559,787 of
short tons of CO, for the State of Delaware; (2) a minimum of twenty-five percent (25%) of Delaware’s allocation of
the CO, allowances under the RGGI cap-and-trade program to be used for public benefit purposes; and (3) the cap
and Delaware’s allocation may be adjusted in the future.

As called for in the RGGI 2012 Program Review, the Participating States conducted a second program review,
now known as the RGGI 2016 Program Review. The RGGI 2016 Program Review was a rigorous and
comprehensive evaluation supported by an extensive regional stakeholder process that engaged the regulated
community, environmental non-profit organizations, industry advocates, and other interested stakeholders. The
Participating States have been working with program review stakeholders since 2015, convening nine stakeholder
meetings and webinars. Delaware hosted one of those stakeholder meetings in Wilmington, Delaware on February
22, 2016. The program review has sought to ensure RGGI's continued success, effectively reducing CO,

emissions while providing benefits to consumers in the region.

The Department’s proposed regulatory amendments to 7 DE Admin. Code 1147 would implement the
program changes presented in the Updated Model Rule and the 2016 Program Review Principles. These changes
were agreed upon by the Participating States after the aforementioned comprehensive two-year program review.
The purpose of the Updated Model Rule is to serve as a template for similar modifications to each of the
Participating States’ existing CO,, trading programs.

The above-referenced modifications strengthen the RGGI program, make it more effective, and realign the
regional cap with current emission levels, which are significantly lower than the current regional levels. The
proposed changes include the following:

(1) A reduction in the regional CO, budget (“the RGGI cap”) for years 2021 through 2030, and for each
succeeding year thereafter;

(2) Adjustments to the RGGI cap in years 2014 through 2020 to account for the private bank of allowances;

(3) Adjustments to the size of the Cost Containment Reserve (“CCR”) to an annual quantity of ten percent
(10%) of the State’s budget, beginning in 2021;

(4) Modifications to the CCR trigger price to $13.00 beginning in 2021 and rising by 7% each year thereafter;

(5) The establishment of an Emission Containment Reserve to respond to supply and demand in the market if
emission reduction costs are lower than projected, beginning in 2021;

(6) Updates to the RGGI offsets program and removal of two protocols, or offset categories, for SF6 and End-
Use Energy Efficiency; and

(7) Numerous administrative changes and updates, including updates to all documents that are incorporated
by reference in the updated model log.

The Department, along with the other Participating States, also conducted macroeconomic modeling and
customer bill analysis in 2017, in order to determine the impacts of the proposed regulatory amendments.
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Specifically, the Participating States contracted through RGGI, Inc., to hire ICF, a consulting firm, to use its
Integrated Planning Model (“IPM”) to project electricity sector and economic impacts of the numerous proposed
potential policy change scenarios. The impacts of these scenarios were then compared against the current RGGI
program.

Sensitivity analyses were also conducted to examine impacts resulting from changes to key input variables,
such as relative fuel prices and electricity load projections. The IPM outputs were then used as inputs to the
economic analyses, including Regional Economic Models, Inc. (“‘REMI”)’'s macroeconomic modeling and customer

bill impact analyses®. The REMI model showed that the regional economic impacts (which are the cumulative
change in Gross State Product, cumulative change in employment, and cumulative change in real personal
income) will result in positive impacts for all electricity ratepayers (actually causing billing to be lower), beginning in
2021.

The Department has the statutory basis and legal authority to act with regard to promulgation of the proposed
amendments to 7 DE Admin. Code 1147: CO, Budget Trading Program, pursuant to 7 Del.C. Ch. 60, specifically,

at 886043-6046. The Department published its initial proposed regulation Amendments in the August 1, 2018
Delaware Register of Regulations. Thereafter, the public hearing regarding this matter was held on August 29,
2018.

It should be noted that, subsequent to the initial proposed regulatory Amendments having been published in
the Delaware Register of Regulations on August 1, 2018, but prior to the public hearing held on August 29, 2018,
numerous clerical errors were found by the Department in the initial proposed Amendments. The Division of Air
Quality provided errata handouts for those in attendance at the aforementioned hearing, which charted all of the
errors contained within the initial proposed Amendments, and then illustrated the corrected language being made
to the same. This errata chart was fully vetted to the public at the time of the hearing, and was also placed on the
Department’s website page fully dedicated to this proposed regulatory promulgation. Given this, no additional
public vetting or re-publication of the Department’s proposed revised Amendments is required in this matter.

Members of the public attended the aforementioned public hearing, with comment being received by the
Department at that time. Given the amount of interest concerning this regulatory promulgation, the record
remained open for thirty (30) additional days (as opposed to the standard fifteen-day period) subsequent to the
date of the public hearing for receipt of public comment. The hearing record formally closed for comment in this
matter at close of business on September 28, 2018, with additional comment having been received by the
Department during the post-hearing phase of this formal promulgation.

After the close of the comment period, the Department performed a thorough review of the hearing record,
including all of the comments received on the proposed Amendments. The full range of comments contained in the
formal hearing record includes not only those from members of the public, but from other contributors as well, such
as the Delaware Electric Cooperative, Sierra Club, the Caesar Rodney Institute, and the State of Delaware House
of Representatives.

It should be noted that all notification and noticing requirements concerning this matter were met by the
Department. Proper notice of the hearing was provided as required by law.

At the request of the presiding Hearing Officer, a Technical Response Memorandum (“TRM”) was prepared by
the Department’s Division of Air Quality staff to serve as a comprehensive summary of the comment received in
this matter. The Department’s TRM not only provides a thorough discussion of the comment received in this matter,
but also provides the Department’s responses and recommendations concerning the same.

Hearing Officer Vest prepared a Hearing Officer's Report dated November 2, 2018 (“Report”), which expressly
incorporated both the Department’s proposed revised Amendments and the aforementioned TRM into the hearing
record generated in this matter. The Report documents the proper completion of the required regulatory
amendment process, establishes the record, and recommends the adoption of the proposed revised Amendments
as attached to the Report as Appendix “A.”

Reasons and Conclusions

1. Regional Economic Models, Inc., is a dynamic forecasting and policy analysis tool used throughout the
world for a wide range of topic areas, including economic development, the environment, energy, transportation,
and taxation, forecasting, and planning. See http://ledsgp.org/resource/regional-economic-models-inc/

?loclang=en_gb
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Based on the record developed by the Department’s experts and established by the Hearing Officer’'s Report, |
find that the proposed revised regulatory amendments to 7 DE Admin. Code 1147: CO, Budget Trading Program,
are well-supported. Therefore, the recommendations of the Hearing Officer are hereby adopted, and | direct that
the proposed revised Amendments be promulgated as final. | further find that the Department’'s experts in the
Division of Air Quality fully developed the record to support adoption of these revised Amendments.

In conclusion, the following reasons and conclusions are entered:

1. The Department has the statutory basis and legal authority to act with regard to the proposed revised
Amendments to 7 DE Admin. Code 1147: CO, Budget Trading Program, pursuant to 7 Del.C. §86043-6046;

2. The Department has jurisdiction under its statutory authority, pursuant to 7 Del.C. Ch. 60, to issue an
Order adopting these proposed revised Amendments as final;

3. The Department provided adequate public notice of the initial proposed Amendments and all proceedings
in a manner required by the law and regulations, provided the public with an adequate opportunity to comment on
the proposed revised Amendments, including at the time of the public hearing held on August 29, 2018, and during
the 30 days subsequent to the hearing (through September 28, 2018), before making any final decision;

4. Promulgation of the proposed revised Amendments to 7 DE Admin. Code 1147: CO, Budget Trading
Program, will enable the Department to align Delaware’s CO, Budget Trading Program to be consistent with the
Regional Greenhouse Gas Initiative’s Updated Model Rule, as amended December 2017, as referenced above;

5. The Department has reviewed the proposed revised Amendments in the light of the Regulatory Flexibility
Act, consistent with 29 Del.C. Ch. 104, and has selected Exemption “A,”, as this regulation will not apply to small
businesses or individuals at all;

6. The Department’s Hearing Officer's Report, including its established record and the recommended
proposed revised Amendments as set forth in Appendix “A,” are hereby adopted to provide additional reasons and
findings for this Order;

7. The Department’s proposed regulatory Amendments, as initially published in the August 1, 2018 Delaware
Register of Regulations, and then as revised, as set forth in Appendix “A” hereto, are adequately supported, are
not arbitrary or capricious, and are consistent with the applicable laws and regulations. Consequently, they should
be approved as final regulatory Amendments, which shall go into effect ten days after their publication in the next
available issue of the Delaware Register of Regulations; and

8. The Department shall submit the proposed revised Amendments as final regulatory amendments to 7 DE
Admin. Code 1147: CO, Budget Trading Program, to the Delaware Register of Regulations for publication in its
next available issue, and provide such other notice as the law and regulation require and the Department
determines is appropriate.

Shawn M. Garvin
Secretary

*Please Note: Due to the size of the final regulation, it is not being published here. A copy of the regulation
is available at:
1147 CO, Budget Trading Program

DIVISION OF CLIMATE, COASTAL AND ENERGY
Statutory Authority: 29 Delaware Code, Section 8059(h) (29 Del.C. 88059(h))
7 DE Admin. Code 2105

Secretary's Order No.: 2018-CCE-0059
Date of Issuance: November 8, 2018
Effective Date of the Amendment: December 11, 2018

2105 Regulations Governing Evaluation, Measurement, and Verification Procedures and Standards

Under the authority vested in the Secretary of the Department of Natural Resources and Environmental
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Control ("Department" or "DNREC"), pursuant to 29 Del.C. 888058-8059, the following findings of fact based on
the record, reasons and conclusions are entered as an Order of the Secretary in the above-referenced regulatory
proceeding.

Background, Procedural History and Findings of Fact

This Order relates to proposed regulation amendments ("Amendments”) to 7 DE Admin. Code 2105:
Evaluation, Measurement & Verification Procedures and Standards ("EM&V", "EM&V Regulations"). The
Department's EM&V Regulations define the standards for evaluation, measurement, and verification procedures
as they are administered by the State of Delaware's Energy Efficiency Advisory Council ("EEAC"). The EEAC is a
thirteen-person council comprised of energy efficiency stakeholders from DNREC, the Delaware Sustainable
Energy Utility, and affected energy providers and representatives from the manufacturing, commercial
environmental, agricultural, low-income, and residential sectors. The EEAC assists affected energy providers in the
development of energy efficiency, peak demand reduction, and emission-reducing fuel switching programs.

In collaboration with the Delaware Public Advocate and the Public Service Commission, the EEAC is tasked to
review energy efficiency program plans to ensure that programs are deployed and energy savings targets are met
through EM&V standards. The Department oversees the competitive process for acquiring EEAC consulting
services, as well as the management of day-to-day consultant efforts. The Chair of the EEAC, and any
subcommittees therein, are charged to plan, implement and review the responsibilities defined within the proposed

new EM&V Regulations. The EEAC reviews and recommends programs submitted by Program Administrators?,
reviews and approves the recommendations of subcommittees, and reviews and recommends portfolio-level
EM&YV plans and budgets.

Under the authority of, and as required by 29 Del.C. §8059(h)(3), the Department initially promulgated its
EM&V Regulations in 2017 in order to: (1) develop and govern the overall approach to the evaluation of energy
efficiency and demand response programs in Delaware; (2) standardize evaluation approaches for the assessment
of energy efficiency and demand response programs; (3) provide specific guidance to Program Administrators,
contractors, and stakeholders for the evaluation of energy efficiency and demand response programs; and (4)
ensure consistency between Program Administrators' energy efficiency evaluation plans, analysis, and reporting
efforts.

The EM&V is a vital tool in creating consensus around the impact of current and future investments to reduce
energy use and peak demand in Delaware. Results from EM&V are critical to the assessment of progress in
meeting Delaware's energy efficiency and peak demand targets outlined in the Energy Efficiency Resource
Standards Act, the State of Delaware's "Lead by Example" policy, and the Delaware Sustainable Energy Ultility's
legislated goals. The results from EM&YV provide valuable feedback to improve programs during implementation or
suggest their cancellation, inform the development of new programs, and guide the allocation of resources.

The EM&V Regulations include a technical resource manual, the Mid-Atlantic Technical Resource Manual,
with an addendum of Delaware-specific measures. In May of 2017, the newest version of this manual was
released. Since this manual is incorporated into these regulations and not simply referenced, the EM&V
Regulations must be updated to include the newest version. Additionally, the EM&V subcommittee to the EEAC
has prepared a list of recommended edits to these regulations. This action is being taken by the Department at this
time to update the new Technical Resource Manual and implement recommended edits from the EM&V
subcommittee.

1 "Program Administrator (PA)" is a defined term, both statutorily and within the Department's EM&V Regulations,
as follows: "...any effected energy providers, as defined by 29 Del.C. 88059(h) and any other entities who deliver
energy efficiency programs and want the energy savings generated to count toward the statewide energy
reductions goals."

The Department has the statutory basis and legal authority to act with regard to promulgation of the proposed
amendments to 7 DE Admin. Code 2105: Evaluation, Measurement & Verification Procedures and Standards,
pursuant to 29 Del.C. §8059(h)(3). The Department published its initial proposed regulation Amendments in the
September 1, 2018 Delaware Register of Regulations. Thereafter, the public hearing regarding this matter was
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held on September 25, 2018. Members of the public attended that public hearing. Pursuant to Delaware law, the
record remained open for fifteen (15) additional days subsequent to the date of the public hearing for receipt of
public comment. The hearing record formally closed with regard to public comment at close of business on October
10, 2018, with no comment having been received by the Department during any phase of this proposed regulatory
promulgation. It should be noted that all notification and noticing requirements concerning this matter were met by
the Department. Proper notice of the hearing was provided as required by law.

Hearing Officer Lisa A. Vest prepared the Hearing Officer's Report dated October 22, 2018 ("Report"). The
Report documents the proper completion of the required regulatory amendment process, establishes the record,
and recommends the adoption of the proposed Amendments as attached to the Report as Appendix "A."

Reasons and Conclusions

Based on the record developed by the Department's experts and established by the Hearing Officer's Report, |
find that the proposed regulatory amendments to 7 DE Admin. Code 2105: Evaluation, Measurement &
Verification Procedures and Standards, are well-supported. Therefore, the recommendations of the Hearing Officer
are hereby adopted, and | direct that the proposed regulatory Amendments be promulgated as final. | further find
that the Department's experts in the Division of Climate, Coastal and Energy fully developed the record to support
adoption of these revised regulatory Amendments.

In conclusion, the following reasons and conclusions are entered:

1. The Department has the statutory basis and legal authority to act with regard to the proposed
amendments to 7 DE Admin. Code 2105: Evaluation, Measurement & Verification Procedures and
Standards, pursuant to 29 Del.C. §8059(h)(3);

2. The Department has jurisdiction under its statutory authority, pursuant to 29 Del.C. Ch. 101, to issue
an Order adopting these proposed Amendments as final;

3. The Department provided adequate public notice of the initial proposed Amendments and all
proceedings in a manner required by the law and regulations, and provided the public with an
adequate opportunity to comment on the same, including at the time of the public hearing held on
September 25, 2018, and during the 15 days subsequent to the hearing (through October 10, 2018),
before making any final decision;

4. Promulgation of the revised proposed Amendments to 7 DE Admin. Code 2105: Evaluation,
Measurement & Verification Procedures and Standards, will enable the Department to update the new
Technical Resource Manual and implement recommended edits from the EM&V sub-committee, as
referenced above;

5. The Department has reviewed the proposed Amendments in the light of the Regulatory Flexibility Act,
consistent with 29 Del.C. Ch. 104, and has selected Exemption "A" as this regulation will not apply to
small businesses or individuals at all;

6. The Department's Hearing Officer's Report, including its established record and the recommended
proposed Amendments as set forth in Appendix "A," are hereby adopted to provide additional reasons
and findings for this Order;

7. The Department's proposed regulatory Amendments, as initially published in the September 1, 2018
Delaware Register of Regulations, and as set forth in Appendix "A" hereto, are adequately supported,
are not arbitrary or capricious, and are consistent with the applicable laws and regulations.
Consequently, they are approved as final regulatory Amendments, which shall go into effect ten days
after their publication in the next available issue of the Delaware Register of Regulations; and

8. The Department shall submit this Order approving as final the proposed Amendments to 7 DE Admin.
Code 2105: Evaluation, Measurement & Verification Procedures and Standards to the Delaware
Register of Regulations for publication in its next available issue, and provide such other notice as the
law and regulation require and the Department determines is appropriate.

Shawn M. Garvin
Secretary

*Please note that no changes were made to the regulation as originally proposed and published in the
September 2018 issue of the Register at page 210 (22 DE Reg. 210). Therefore, the final regulation is not

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




FINAL REGULATIONS 517

being republished. A copy of the final regulation is available at:
2105 Regulations Governing Evaluation, Measurement, and Verification Procedures and Standards

DIVISION OF FISH AND WILDLIFE
Statutory Authority: 7 Delaware Code, Sections 901(c) & (d) and 903(b), (e), (f) & (i); (7 Del.C.
88901(c) & (d) and 903(b), (e), (f) & (i)
7 DE Admin. Code 3531

Secretary’s Order No.: 2018-F-0056
Date of Issuance: October 23, 2018
Effective Date of the Amendment: December 11, 2018

3531 Tautog; Size Limits, Creel Limits and Seasons

Under the authority vested in the Secretary of the Department of Natural Resources and Environmental
Control ("Department” or "DNREC"), pursuant to 7 Del.C. 886006 and 6010, and all other relevant statutory
authority, the following findings of fact based on the record, reasons and conclusions are entered as an Order of
the Secretary in the above-referenced regulatory proceeding.

Background, Procedural History and Findings of Fact

This Order relates to proposed regulation amendments ("Amendments") to 7 DE Admin. Code 3531: Tautog:
Size Limits, Creel Limits and Seasons. This action is being taken by the Department to adopt provisions consistent
with current regional measures proposed for both recreational and commercial Tautog management, in
compliance with Amendment 1 to the Atlantic States Marine Fisheries Commission's ("ASMFC") Interstate Fishery
Management Plan for Tautog. Amendment 1 provides for the regional management of Tautog, based on the most
recent stock assessment findings. That stock assessment indicated that the Delaware, Maryland and Virginia
("DelMarVa") component of the stock is overfished. The recreational and commercial management measures
proposed in this action will improve the stock condition of the Tautog fishing resource.

The aforementioned Amendment 1 to the Interstate Fishery Management Plan for Tautog requires that
Delaware implement recreational and commercial management measures consistent with the other states in the
DelMarVa region. These measures include a 16-inch minimum size limit, a four (4) fish possession limit, and a
closed season from May 16 through June 30. Additionally, based upon evidence from law enforcement officials that
indicated significant illegal sales of Tautog, states with commercial Tautog fisheries must implement a commercial
harvest tagging program by January 1, 2019. Implementation of such a program will require preregistration,
harvest tagging, and tag reporting accountability measures to deter the illegal sale of Tautog. Lastly, to prevent or
reduce mortality from lost commercial fishing gear, Amendment 1 requires certain degradable materials on pot and
trap gear from which Tautog are retained.

The procedural requirements of 29 Del.C. 8810115 - 10118 precluded timely implementation of the measures
noted above, and would have potentially jeopardized Delaware's Tautog fishing resource through the continuance
of unnecessary closures during the periods of May 12 through July 16, and September 1 through September 28
(which are periods of high fishing activity, as they include Independence Day and Labor Day). Those unnecessary
closures would have impacted the recreational and commercial fisheries, as well as their dependent businesses
(such as seafood retailers, bait and tackle stores, etc.), and would have put the affected parties at a competitive
disadvantage to neighboring states. Therefore, pursuant to 29 Del.C. 810119 and 7 Del.C. §903(h), the
Department adopted emergency regulations with the issuance of Secretary's Order No. 2018-F-0035, effective
July 1, 2018, in order to immediately implement the aforementioned necessary regulatory change.

The required minimum size limit, possession limit, and closed season are currently in effect through the
aforementioned prior issuance of Secretary's Order No. 2018-F-0035. However, these measures, along with all
other measures as required by Amendment 1, must be promulgated through the full provisions of the
Administrative Procedures Act, as referenced above. Thus, the Department commenced its formal regulatory
amendment process with Start Action Notice #2018-08 (April 29, 2018).
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The Department has the statutory basis and legal authority to act with regard to promulgation of the proposed
amendments to 7 DE Admin. Code 3531: Tautog: Size Limits, Creel Limits and Seasons, pursuant to 7 Del.C.
8901 (c & d), and 8903(e)(2)(a). The Department published its initial proposed regulation Amendments in the
August 1, 2018 Delaware Register of Regulations. Thereafter, the public hearing regarding this matter was held on
August 23, 2018. One member of the public attended that public hearing. Pursuant to Delaware law, the record
remained open for fifteen (15) additional days subsequent to the date of the public hearing for receipt of public
comment. The hearing record formally closed with regard to public comment at close of business on September 7,
2018, with no comment having been received by the Department during any phase of this proposed regulatory
promulgation. It should be noted that all notification and noticing requirements concerning this matter were met by
the Department. Proper notice of the hearing was provided as required by law.

Hearing Officer Lisa A. Vest prepared the Hearing Officer's Report dated October 17, 2018 ("Report"). The
Report documents the proper completion of the required regulatory amendment process, establishes the record,
and recommends the adoption of the proposed Amendments as attached to the Report as Appendix "A."

Reasons and Conclusions

Based on the record developed by the Department's experts and established by the Hearing Officer's Report, |
find that the proposed regulatory amendments to 7 DE Admin. Code 3531: Tautog: Size Limits, Creel Limits and
Seasons, are well-supported. Therefore, the recommendations of the Hearing Officer are hereby adopted, and |
direct that the proposed regulatory Amendments be promulgated as final. | further find that the Department's
experts in the Division of Fish and Wildlife fully developed the record to support adoption of these revised
regulatory Amendments.

In conclusion, the following reasons and conclusions are entered:

1. The Department has the statutory basis and legal authority to act with regard to the proposed
amendments to 7 DE Admin. Code 3531: Tautog: Size Limits, Creel Limits and Seasons, pursuant to
7 Del.C. 8901 (c & d) and §903(e)(2)(a);

2. The Department has jurisdiction under its statutory authority, pursuant to 7 Del.C. Ch. 60, to issue an
Order adopting these proposed Amendments as final;

3. The Department provided adequate public notice of the initial proposed Amendments and all
proceedings in a manner required by the law and regulations, and provided the public with an
adequate opportunity to comment on the same, including at the time of the public hearing held on
August 23, 2018, and during the 15 days subsequent to the hearing (through September 7, 2018),
before making any final decision;

4. Promulgation of the proposed Amendments to 7 DE Admin. Code 3531: Tautog: Size Limits, Creel
Limits and Seasons, will enable the Department to bring Delaware's existing Regulations into
compliance with current regional measures proposed for both recreational and commercial Tautog
management, specifically: (1) a 16-inch minimum size limit; (2) a four (4) fish possession limit; (3) a
closed season from May 16 through June 30; (4) the implementation of a commercial harvest tagging
program by January 1, 2019, which will require preregistration, harvest tagging, and tag reporting
accountability measures to deter the illegal sale of Tautog; and (5) to prevent or reduce mortality from
lost commercial fishing gear, the requirement of certain degradable materials on pot and trap gear
from which Tautog are retained,;

5. The Department has reviewed the proposed Amendments in the light of the Regulatory Flexibility Act,
consistent with 29 Del.C. Ch. 104, and believes the same to be lawful, feasible and desirable, and that
the recommendations as proposed should be applicable to all Delaware citizens equally;

6. The Department's Hearing Officer's Report, including its established record and the recommended
proposed Amendments as set forth in Appendix "A," are hereby adopted to provide additional reasons
and findings for this Order;

7. The Department's proposed regulatory Amendments, as initially published in the August 1, 2018
Delaware Register of Regulations, and as set forth in Appendix "A" hereto, are adequately supported,
are not arbitrary or capricious, and are consistent with the applicable laws and regulations.
Consequently, they are approved as final regulatory Amendments, which shall go into effect ten days
after their publication in the next available issue of the Delaware Register of Regulations; and
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8. The Department shall submit this Order approving as final the proposed Amendments to 7 DE Admin.
Code 3531: Tautog: Size Limits, Creel Limits and Seasons to the Delaware Register of Regulations for
publication in its next available issue, and provide such other notice as the law and regulation require
and the Department determines is appropriate.

Shawn M. Garvin
Secretary

*Please note that no changes were made to the regulation as originally proposed and published in the
August 2018 issue of the Register at page 142 (22 DE Reg. 142). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

3531 Tautog; Size Limits, Creel Limits and Seasons

DEPARTMENT OF STATE
DiIvISION OF CORPORATIONS

Statutory Authority: 8 Delaware Code, Section 132; 6 Delaware Code, Sections 15-111, 17-104
and 18-104 (8 Del.C. 8132; 6 Del.C. 8815-111, 17-104 & 18-104)

ORDER
Registered Agent Customer Entity Verification Requirements

Pursuant to 29 Del.C. 88703(7), the Department of State ("DOS" or "the Department") published proposed
regulations to establish customer entity verification requirements for registered agents in the September 1, 2018
edition of the Delaware Register of Regulations. Having solicited and received public comment on the proposed
regulations in accordance with the Delaware Administrative Procedures Act, 29 Del.C. Ch. 101, et. seq., this is the
Department's Order adopting the proposed regulations, as modified by the public submissions outlined below.

SUMMARY OF THE EVIDENCE

1. House Bill 404 of the 149™ Delaware General Assembly, as amended by House Amendment No. 1 and
Senate Amendment No. 2, 81 Del. Laws. C. 334, modified 8 Del.C. §132 and 6 Del.C. §815-111; 17-104; 18-104 to
authorize the Department to establish uniform entity verification regulations for registered agents to verify the
identification of their customer business entities.

2. The purpose of this regulation is to clarify the obligation of registered agents in Delaware to comply with
regulations as issued by DOS on matters involving filings submitted to DOS on behalf of corporations,
partnerships, limited partnerships, trusts and limited liability companies. This regulation outlines requirements,
standards, and procedures promulgated by DOS for registered agents regarding verification of customer entities in
accordance with these recent legislative changes.

3. The Delaware Register of Regulations published the proposed regulations on September 1, 2018.
Following publication in the Delaware Register of Regulations, DOS invited a period of forty-five (45) days for
written comment from the public.

4. Many public comments focused on minor changes to the definition section to clarify the meaning of the
defined terms. This paragraph summarizes the proposed changes to the definitions. The public comment suggests
that the term "Blocked Persons" should be included in the definition of "Specially Designated Nationals" for
consistency with the Office of Foreign Assets Control ("OFAC") reference. "Business Entity Formation" should refer
to the act of organizing and filing documents with DOS, and non-profit entities should be included. The public
comment recommends deleting a reference to "speaks" in the definition of "Business Entity Representation." A
definition of "Customer" further clarifies the defined term "Customer Information." The proposed definition of
"Customer" is "the person or persons intending to form, and otherwise conduct activities through, a business entity
formed, registered or qualified in Delaware." In addition, the public comment suggests including "series" within the
definition of "Limited Liability Company." The public comment suggested adding credit cards to the list of items that
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a registered agent could check to verify identity. The comment also corrected a statutory reference to the Delaware
Limited Partnership Act.

5. Other public comments suggested that registered agents may be overburdened with additional work such
as data collection, research, follow-up, filing and recording data by the proposed regulation. Potentially, the
proposed regulatory scheme could induce registered agents to seek deficient due-diligence methods in order to
avoid the loss of clients and decreased revenue. The comments suggested a reference to "manual verification" in
Section 4.1.1.1 to clarify the reasonable steps that a registered agent may take to verify customer identity. The
comments propose including the phrase "before performing services for any new Customer" as a clarification of
accepting a new Customer.

6. The comments further question the applicability of other related federal standards that relate to specific
industries such as banking. One comment notes that the requirements of the proposed rule are more specific than
the OFAC risk matrix, which could be an additional burden for registered agents. Many comments focused on the
burden of quarterly periodic review. Finally, the public comments suggested a "safe harbor" for registered agents
for reliance on a "Trusted Law Firm."

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Delaware Register of Regulations published the proposed regulation to establish customer entity
verification requirements for registered agents on September 1, 2018.

2. Following publication in the Delaware Register of Regulations, the DOS provided a period of forty-five (45)
days for written comment from the public.

3. The public notice and opportunity to provide public comments in writing afforded by DOS complied in all
respects with the Delaware Administrative Procedures Act, Section 10115 of Title 29 of the Delaware Code.

4. Inresponse to the invitation for public comment, DOS received several insightful comments concerning the
proposed regulation, as summarized above.

5. The Department finds that it is authorized to establish uniform entity verification regulations for registered

agents to verify the identification of their customer business entities pursuant to House Bill 404 of the 149
Delaware General Assembly, as amended by House Amendment No. 1 and Senate Amendment No. 2, 81 Del.
Laws. C. 334, which modified 8 Del.C. §132 and 6 Del.C. §§15-111; 17-104; 18-104.

6. The Department finds that it is necessary to adopt this proposed regulation to implement the legislative
intent to establish uniform requirements, standards, regulations, and procedures for registered agents in Delaware
to verify the identification of their customer business entities in filings submitted to DOS on behalf of corporations,
partnerships, limited partnerships, trusts and limited liability companies.

7. The Department finds that the proposed regulation strikes the appropriate balance between protecting the
public by ensuring that those persons prohibited from conducting business by the federal Office of Foreign Assets
Control do not form entities in Delaware, without imposing undue burden on the essential business of registered
agents. The Department further finds that it is appropriate to require registered agents to review complete
customer registry against the OFAC register or lists at a minimum on a quarterly basis.

8. The Department adopts the following changes to the definition section of the proposed regulation as
suggested by the public comment because the changes make the proposed regulation more clear to the registered
agents and the general public:

a) The term "Blocked Persons" will be included in the definition of "Specially Designated Nationals" for
consistency with the Office of Foreign Assets Control reference.

b) "Business Entity Formation" refers to the act of organizing and filing documents with DOS, and non-
profit entities are included.

c) The reference to "speaks" in the definition of "Business Entity Representation" in the proposed
regulation is deleted.

d) A definition of "Customer" is added to mean "the person or persons intending to form, and/or otherwise
conduct activities through, a business entity formed or qualified in Delaware."

e) The definition of "Limited Liability Company" will also include a "series" as set forth in the Delaware
Code.

f)  The statutory reference to the Delaware Limited Partnership Act is corrected.
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9. The Department incorporates a reference to "manual verification" in Section 4.1.1.1 to clarify the
reasonable steps that a registered agent may take to verify customer identity. The Department adopts the
comment to include "before performing services for any new Customer" as a clarification of the term accepting a
new Customer.

10. DOS determines that the changes included into the regulation as the result of the public comment are
procedural and not substantive in accordance with 29 Del.C. §10118(c). When the public notice fairly apprises the
public of the issues contemplated by the agency in the rulemaking process, changes made to the proposed rule in
consideration of the public comment do not require another notice period. Collazuol v. Tulou, 1996 WL 658966
(Del. Super. Oct. 31, 1996).

11. The Department does not adopt the public comment that proposed a safe harbor for registered agents.
The safe harbor for Trusted Law Firms delegates responsibility for core functions of registered agents to verify their
customer entities. While the Department does not expressly list credit cards specifically as a method to verify new
customers, by design, the registered agents will exercise some discretion in their methods of identification. Except
as expressly referenced to OFAC, the regulation does not incorporate other federal regulatory identification
protocols.

DECISION AND ORDER CONCERNING THE REGULATIONS
Having found that the proposed regulation is necessary, as outlined herein, the Department finds that the
regulation shall be adopted as informed by the procedural changes offered in the public comment and adopted by

this Order. The regulation changes will be effective on January 1, 2019 following publication of this Order in the
Delaware Register of Regulations on December 1, 2018.

IT IS SO ORDERED this 20t day of November, 2018 by the Delaware Department of State.
The Honorable Jeffrey W. Bullock

Registered Agent Customer Entity Verification Requirements

1.0 Enabling Legislation

House Bill 404 of the 149" Delaware General Assembly, as amended by House Amendment No. 1 and Senate
Amendment No. 2, 81 Del. Laws, Ch. 334, modifies 8 Del.C. 8132; 6 Del.C. 8§[15-111,] 17-104 and 18-104 to
enable the Secretary to establish requlations for Registered Agents to verify the identification of their customer
business entities.

2.0 Purpose

The purpose of this requlation is to clarify the obligation of Registered Agents in Delaware to comply with
requlations issued by the Secretary pertaining to Business Entity Formation in matters involving filings submitted to
the Secretary on behalf of corporations, partnerships, trusts, limited partnerships, and limited liability companies.
This requlation outlines the standards for Registered Agents regarding verification of customer entities in

accordance with House Bill 404 of the 149" Delaware General Assembly, as amended by House Amendment No.
1 and Senate Amendment No. 2, 81 Del. L aws. Ch. 334.

3.0 Definitions

The following words and terms, when used in this regulation, shall have the following meaning unless the
context clearly indicates otherwise:

"Business Entity Formation" means [the act of] any person, partnership, association, corporation,

company, singly or jointly with others, [Hrate+rgarizes in organizing] under the Delaware Code and
[fHes filing] the required documents with the Division of Corporations in the Department of State[—ut
shall-expresshy-exeludearonprefiasseciationas—setforthat-6-Del-G—581940].
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"Business Entity Representation” means any person, partnership (whether general (including a
limited liability partnership) or limited (including a limited liability limited partnership)). association,
corporation, company. singly or jointly with others, that acts [areferspeaks]| on behalf of any person
or entity as a registered agent.

"Corporation" means an entity that is organized or incorporated in accordance with the Delaware
Code and as expressly set forth at Title 8 of the Delaware Code.

['Customer"” means the person or persons intending to form, and/or otherwise conduct
activities through, a business entity formed, registered or qualified in Delaware.]

"Customer Information" means any and all information or documents relating to the true and correct
identity of a potential customer of a Registered Agent that includes, but is not limited to, full name,
complete address (to include background information related to a P.O. Box address), photographs,
backaround information, or any other information as needed to verify identification.

"Department” means the Delaware Department of State.

"Limited Liability Company" means an entity that is organized or created in accordance with the
requirements of a "limited liability company" [or a “series”] as set forth in the Delaware Code and as
expressly defined at 6 Del.C. 818-101, as amended.

"Limited [abiity] Partnership” means an entity that is organized or created in accordance with the
requirements of a "limited liability partnership" as set forth in the Delaware Code and as expressly
defined at 6 Del.C. 817-101 as amended.

"Office of Foreign Assets Control" means the office or its equivalent office(s) as created by federal
laws and administered by order of the United States Department of the Treasury or its successor(s) or
equivalent department(s).

"Partnership” means an entity that is organized or created in accordance with the requirements of a
"partnership" as set forth in the Delaware Code at 6 Del.C. §15-202 as amended.

"Reqgistered Agents" means an agent or agents as defined or described in accordance with the
Delaware Code and as expressly set forth at 8 Del.C. 8132 and 6 Del.C. 8815-111, 17-104 and 18-
104.

"Secretary" means the Secretary of the Delaware Department of State.

"Specially Designated Nationals [and Blocked Persons (SDN)]" means individuals, groups and
entities as defined or described as "Specially Designated Nationals" by the Office of Foreign Assets
Control.

"Trust" means a statutory trust as set forth in the Delaware Code and as expressly defined in 12
Del.C. Ch. 38 as amended.

4.0 Procedures
4.1 Reaqistered Agents are required to complete the following steps to verify filings submitted to the
Secretary on behalf of corporations, partnerships, limited partnerships, trusts, and limited liability
companies in the course of Business Entity Representation:
4.1.1 Prior to engaging in business:
41.1.1 Reaqistered Agents will take reasonable steps to verify the identity of potential customers.
Such steps may include, but are not limited to, [manual verification,] the use of software
or third party services to perform background or identification verification or obtaining such
documents sufficient for identity.
4.1.2 New Customer Information:
4.1.2.1 Registered Agents shall compare new customer information against the register and lists
of the Office of Foreign Assets Control (*OFAC”), before [aeeeptirg performing services
on behalf of] any new customer. Customer information shall include the full name and
complete address of the submitting customer (whether business or individual).
4.1.2.2 For Business Entity Formation or Business Entity Representation, Reqistered Agents shall
collect and retain the full name, business address and business telephone number of the
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current communications contact(s) and any other such information that shall hereafter be
required by statute. In addition, Registered Agents may collect additional information,
including, but not limited to officers, directors, members, managing members, partners, or
owners. All such information collected shall be compared against OFAC.

4.1.3 Updating names and addresses of related parties:

4131 Registered Agents shall request (at minimum annually) updates to the communications
contact(s) and any other information required by statute. To the extent additional
information has been collected, Reaqgistered Agents may, at their discretion, request
updates to such information. All updated information shall be compared against OFAC.

4.1.4 Entity and Customer Information transferred from another Registered Agent:

41.4.1 Registered Agents shall compare all entity and customer information transferred from
another reqistered agent against the register and lists of OFAC, or its successor, before
accepting the customer.

4.1.4.2 Entity information shall include the full name, business address and business telephone
number of communications contact(s), any other information required by statute along
with any additional information collected by the previous registered agent.

4.1.5 Quarterly Review:

4.15.1 Reqistered Agents shall review complete customer registry against the OFAC reqister or

lists at a minimum on a quarterly basis.
4.1.6 Notifications:

4.1.6.1 Reaqistered Agents shall sign up for notifications and updates from OFAC. to include but

not limited to updates on specific sanctions.
4.1.7 OFAC Search Lists:

4.1.7.1 Registered Agents shall search for either individuals or corporate entities on all OFAC
lists, to include but not limited to “Specially Designated Nationals” and “Blocked Persons”
lists. Registered Agents may use software or third party services to perform a search of
OFAC lists.

DIVISION OF PROFESSIONAL REGULATION
2000 BOARD OF OCCUPATIONAL THERAPY PRACTICE
Statutory Authority: 24 Delaware Code, Section 2006(a)(1) (24 Del.C. §2006(a)(1))
24 DE Admin. Code 2000

ORDER

2000 Board of Occupational Therapy Practice

On August 1, 2018 the Delaware Board of Occupational Therapy Practice published proposed changes to its
regulations in the Delaware Register of Regulations, Volume 22, Issue 2. The notice indicated that written
comments would be accepted by the Board, a public hearing would be held, and written comments would be
accepted for fifteen days thereafter. After due notice in the Register of Regulations and two Delaware newspapers,
a public hearing was held on September 5, 2018 at a regularly scheduled meeting of the Board of Occupational
Therapy Practice to receive verbal comments regarding the Board's proposed amendments to its regulations.

SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

At the time of the deliberations, the Board considered the following documents:

Board Exhibit 1 - Affidavit of publication of the public hearing notice in the News Journal; and

Board Exhibit 2 - Affidavit of publication of the public hearing notice in the Delaware State News.

Board Exhibit 3 - September 20, 2018 email from Lauren Janusz expressing overall support for the changes
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but requesting that the Board include language that supervision does not include supervision of OT or OTA
students.

There was no verbal testimony presented at the public hearing. One written comment was received by the
Board after the public hearing.

FINDINGS OF FACT AND CONCLUSIONS

1. The public was given notice and an opportunity to provide the Board with comments on the proposed
amendments to the Board's regulations in writing and by testimony at the public hearing.

2. During the written public comment period following the public hearing the Board received a written
comment from Lauren Janusz, MOT, OTRA, HPCS noting general support for the proposed amendments to the
regulations. Ms. Janusz also suggested the Board consider the following addition: "Supervision Guidelines do not
pertain to the supervision of OT or OTA students. The amount of OTAs receiving supervision by an OT should not
be impacted by the supervision of OT or OTA students." The Board finds Ms. Janusz's suggestion does not
address the proposed changes as it did not propose any changes to the supervision regulations. Therefore, the
Board finds that the proposed amendment need not be further changed.

3. Pursuant to 24 Del.C. §2006(a)(1) the Board has the statutory authority to promulgate rules and
regulations clarifying specific statutory sections of its statute.

4. The Board finds no reason to amend the regulations as proposed.

DECISION AND ORDER CONCERNING THE REGULATIONS

NOW THEREFORE, pursuant to 24 Del.C. §2006(a)(1) and for the reasons set forth above, the Board does
hereby ORDER that the regulations be, and that they hereby are, adopted and promulgated as set forth in the
Delaware Register of Regulations on August 1, 2018. The effective date of this Order is ten days from the date of
its publication in the Delaware Register of Regulations, pursuant to 29 Del.C. §10118(g). The new regulations are
attached hereto as Exhibit A.

SO ORDERED this 7" day of November, 2018.

DELAWARE BOARD OF OCCUPATIONAL THERAPY PRACTICE
Kelly M. Richardson Karen M. Virion
Mara Beth Schmittinger Evan Park
Angelita Mosley

*Please note that no changes were made to the regulation as originally proposed and published in the
August 2018 issue of the Register at page 153 (22 DE Reg. 153). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

2000 Board of Occupational Therapy Practice
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PuBLIC SERVICE COMMISSION
Statutory Authority: 26 Delaware Code, Section 362(b) (26 Del.C. 8362(b))
26 DE Admin. Code 3008

3008 Rules and Procedures to Implement the Renewable Energy Portfolio Standard (Opened August 23,
2005)

IN THE MATTER OF THE ADOPTION OF RULES |
AND PROCEDURES TO IMPLEMENT THE |
RENEWABLE ENERGY PORTFOLIO STANDARDS |
ACT, 26 DEL. C. 88 351-363, AS APPLIED TO |
RETAIL ELECTRICITY SUPPLIERS (OPENED | PSC REGULATION DOCKET NO. 56
AUGUST 23, 2005; REOPENED SEPTEMBER 4, |
2007; AUGUST 5, 2008; SEPTEMBER 22, 2009; |
AUGUST 17, 2010; SEPTEMBER 6, 2011, |
SEPTEMBER 18, 2012; FEBRUARY 2, 2017) I

FINDINGS, OPINION, AND ORDER NO. 9289
APPEARANCES:

On behalf of the Delaware Division of the Public Advocate:
DEPUTY ATTORNEY GENERAL
Regina A. lorii, Esquire

On behalf of the Delaware Public Service Commission Staff:
DEPUTY ATTORNEY GENERAL

Thomas D. Walsh, Esquire

On behalf of the Department of Natural Resources and Environmental Control:
DEPUTY ATTORNEY GENERAL
Devera B. Scott, Esquire

On behalf of Caesar Rodney Institute:
David Stevenson

On behalf of Pro Se Intervenor Gary Myers,
Gary Myers

. BACKGROUND.

1. In 2005 the General Assembly enacted, and the Governor signed into law, the “Renewable Energy Portfolio
Standards Act,” 26 Del.C. 88351-364 (“REPSA”"), mandating electric utilities to purchase a portion of their
electricity from renewable sources. The General Assembly authorized the Delaware Public Service
Commission  (“Commission”) to administer REPSA and, in doing so, directed the Commission to adopt rules
governing REPSA's implementation. The REPSA mandate was accomplished by requiring an annually-increasing

percentage of electricity sold in Delaware to be procured from Eligible Energy Resources (“EER”).1 The
requirement is termed a Renewable Portfolio Standard (“RPS”). The RPS is met through procuring and retiring
Renewable Energy Credits (“REC”) produced by EERs. The RPS also has a specific requirement for solar
photovoltaic (“PV”) electricity production, referred to as a “solar carveout.” Solar PV resources also
generate credits called Solar Renewable Energy Credits (“SREC”), in the same fashion as EERs.
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2. In 2006, the Commission promulgated "Rules and Procedures to Implement the Renewable Energy
Portfolio Standard" (the "RPS Rules") (Order No. 6931 dated June 6, 2006).

3. REPSA was amended in 2007,2 2010,% and 2011.% Relevant to this proceeding, the 2010 Cost-Cap
Amendments added Sections 354(i) and (j), which state:

(i) The State Energy Coordinator® in consultation with the Commission, may freeze the minimum
cumulative solar photovoltaics requirement for regulated utilities if the Delaware Energy Office determines
that the total cost of complying with this requirement during a compliance year exceeds 1% of the total retail
cost of electricity for retail electricity suppliers during the same compliance year. In the event of a freeze, the
minimum cumulative percentage from solar photovoltaics shall remain at the percentage for the year in which
the freeze is instituted. The freeze shall be lifted upon a finding by the Coordinator, in consultation with the
Commission, that the total cost of compliance can reasonably be expected to be under the 1% threshold. The total
cost of compliance shall include the costs associated with any ratepayer funded state solar rebate
program, SREC purchases, and solar alternative compliance payments.

() The State Energy Coordinator in consultation with the Commission, may freeze the minimum
cumulative eligible energy resources requirement for regulated utilities if the Delaware Energy Office determines
that the total cost of complying with this requirement during a compliance year exceeds 3% of the total retail cost
of electricity for retail electricity suppliers during the same compliance year. In the event of a freeze, the minimum
cumulative percentage from eligible energy resources shall remain at the percentage for the year in which the
freeze is instituted. The freeze shall be lifted upon a finding by the Coordinator, in consultation with the
Commission, that the total cost of compliance can reasonably be expected to be under the 3% threshold. The total
cost of compliance shall include the costs associated with any ratepayer funded state renewable energy
rebate program, REC purchases, and alternative compliance payments.

26 Del.C. 8354(i), (j). (“Sections 354(i) and (j)").

4. In September 2010, the Commission adopted and added 26 Del. Admin. C. 83008 in conformance with

the Cost-Cap Amendments.® These regulations generally mirrored the text of the Cost-Cap Amendments.
5. In April 2012, the Delaware Department of Natural Resources and Environmental Control (“DNREC”)

began promulgating regulations7 to establish the process for “freezing” the RPS. The first regulations
appeared in the December 2013 Register of Regulations.8 DNREC published second and third revised regulations

in 2014 and 2015.° DNREC Secretary’s Order No. 2015-EC-0047,'° dated December 15, 2015, finalized
the regulations, which were memorialized in 7 Del. Admin. C. 8104 and effective January 11, 2016.

6. On October 2, 2015, in Docket No. 15-1462, the Delaware Division of the Public Advocate (“DPA”)
filed a Petition to open a docket and consider amending 26 Del. Admin. C. 83008-3.2.21 to issue
regulations governing when a freeze of the minimum percentages may be declared. On October 12, 2015, the
Caesar Rodney Institute (“CRI”) submitted a Petition supporting the DPA’s Petition (the “Joint Petition”).

7. On October 27, 2015, Commission Staff (“Staff”) and DNREC filed a Joint Motion opposing and
requesting denial of the Joint Petition. On October 29, 2015, the DPA and CRI filed a joint response (“Joint
Response”).

8. On November 3, 2015, the Commission heard oral argument on the Joint Petition, Joint Motion, Joint
Response, and other written comments. After deliberations, the Commission entered Order No. 8807, denying

the Joint Petition and closing the docket.!!

9. On December 7, 2015, the DPA filed a Notice of Appeal of the Commission’s decision in Order No. 8807
with the Superior Court of the State of Delaware (the “Court”).

10. On December 30, 2016, after briefing and oral argument, the Court issued a Memorandum Opinion and

Order*? reversing Order No. 8807 and remanding for proceedings consistent with its decision.

11. On February 2, 2017, the Commission adopted Order No. 9025 in Docket No. 15-1462, which: (1) re-
opened Docket No. 15-1462 for the limited purpose of complying with the Opinion; (2) reversed Ordering
Paragraph No. 21 of Order No. 8807, which denied the Joint Petition; and (3) directed Staff to re-open Regulation
Docket 56 for the limited purpose of complying with the Opinion, specifically to promulgate regulations to
amend 26 Del. Admin. C. 83008-3.2.21 and related regulations as needed to memorialize the procedures
for freezing the minimum cumulative solar photovoltaic and eligible energy resource requirements under 26
Del.C. 8354(i) and (j).

12. On February 2, 2017, the Commission adopted Order No. 9024, which stated “the Commission Secretary
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shall transmit to the Registrar of Regulations for publication on March 1, 2017 in the Delaware Register of

Regulations a copy of this Order, along with copies of the proposed and current Rules.r® Order No. 9024 further
stated that the Commission Secretary shall provide public notice and, pursuant to 29 Del.C. 8810115(a) and

10116, establish a public comment period through April 24, 2017.%4

13. On April 6, 2017, the Commission heard public comments at its regularly-scheduled public meeting. As of
April 14, 2017,104 written public comments were received, including comments from the DPA, CRI, DNREC,
and Mr. Gary Myers.

14. On July 20, 2017, Staff filed its Review and Recommendation of the public comments and
recommended that the Commission publish revised regulations. On July 25, 2017, after consideration of
these public comments and Staff's recommendation, the Commission adopted Order No. 9090, which ordered the
republishing of the revised regulations in the September 1, 2017 Delaware Register of Regulations and
opened a comment period through October 2, 2017. Eight written public comments were received prior to the
October 2, 2017 deadline, and an additional twenty-four public comments were received after the deadline.

15. On November 17, 2017, Staff published notice of the December 7, 2017 Commission hearing at which
the Commission would determine whether to finalize the proposed regulations approved in Order No. 9090 or
republish the substantively revised regulations.

II. SUMMARY OF THE EVIDENCE, FINDINGS OF FACT, AND CONCLUSIONS OF LAW.

16. On December 7, 2017, the Commission heard oral argument and deliberated regarding three contested
issues. The first issue was which components, as among supply, transmission, and distribution, should be
included in the definition of “total retail cost of electricity for retail electricity suppliers?” The second issue was

whether the costs of the Qualified Fuel Cell Provider Project (“QFCPP”) energy output,15 which Delmarva is
statutorily entitled to use to fulfill its REPSA obligations, should be included in the “Total Cost of Compliance?”
The third issue was what discretion the “E&C Director” has to institute or forego a freeze if the statutorily
mandated calculations show that the 1% and 3% statutory thresholds have been reached.

17. On January 26, 2018, the Commission issued Order No. 9016, publishing further revised draft
regulations reflecting the outcome of the December deliberations and directing the Commission Secretary to
transmit the proposed regulations reflecting the Commission’s December 7, 2017 deliberations to the Registrar

of Regulations for publication in the February 1, 2018 issue of the Delaware Register of Regulations.16

18. The Commission received multiple written comments on the proposed regulations,17 including a letter
from DNREC Secretary Garvin and a response to Secretary Garvin from the former Commission Executive
Director.

19. On March 26, 2018, Staff filed a memorandum?® requesting that the Commission enter Proposed Order
No. 9197 and Exhibit A thereto and approve as final the most recent draft regulations published in the

February Register of Regulations.19

20. Proposed Order No. 9197 was placed on the Commission’s agenda for its March 27, 2018 meeting. At that
meeting, the Commission decided to re-open its consideration of the then proposed regulations, including revisiting
the voting determinations made at its December 7, 2017 deliberations. On June 5, 2018, the Commission
heard and considered such further comments and arguments on the proposed regulations and the three issues

identified at the December 7" meeting.20 The Commission then again voted on then-pending proposed
regulations and the three central issues. The Commission's resolution of those issues are set out here in these
Findings and Order. However, because those resolutions changed the then-proposed regulations substantively, the
Commission republished (on July 1, 2018) new and altered proposed regulations in accordance with 29 Del.C.

§10118(c).21 The July 2018 proposed rules incorporated the determinations made at the June 5, 2018 meeting. In

response to these proposed rules, further comments were received from the DPA, DNREC,?? the Sierra Club, the
Delaware Solar Energy Coalition, and two members of the general public. At its meeting on November 8, 2018,
the Commission considered such additional comments and determined to adopt the regulations
proposed in the July 1 Register Notice as the final regulations. These are the Commission's final findings,

opinion, and Order to support such adoption.23

lll. Total Retail Cost of Electricity for Retail Electric Suppliers.
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A. Staff’s Position: “Total Retail Cost of Electricity for Retail Electricity Suppliers” Includes Supply,
Transmission, and Distribution.

21. Staff argued that including supply, transmission, and distribution is the only definition which comports with
the Court's directive that the Commission rely on the statute's "plain and ordinary meaning" and not "collapse...

plain, and presumably intentional, statutory distinction[s]" where they may exist.24 Properly effectuating the
required calculation demands that the definition accords meaning for every word in the statute. Staff explained that
adherence to the statutory definitions of the individual terms within "the total retail cost of electricity for retail
electricity suppliers" ("TRCE") compelled Staff's definition of TRCE to include supply, transmission, and
distribution" definition.

22. Staff contended that “[r]etail electricity supplier[s]” are statutorily defined as “mean[ing] a person or
entity that sells electrical energy to end-use customers in Delaware, including but not limited to nonregulated
power producers, electric utility distribution companies supplying standard offer, default service, or any

successor service to end-use customers.”?® The statute unambiguously confines “retail” sales as those to “end-
use customers.” Further support is found in the statutory definition of “end-use customer,” which “means a person or
entity in Delaware that purchases electrical energy at retail prices from a retail electricity supplier or municipal

electric company.”26 The definition of “wholesale” electric sales is similarly fundamental; the Federal Power Act
instructs that the “sale of electric energy at wholesale” means “a sale of electric energy to any person for

resale.”?’ Thus, because ‘“retail” inextricably defines the “total costs of electricity,”the latter's plainand
ordinary meaning denotes all bottom- line costs of all electricity sold for end-use.
23. Staff then addressed the “total” cost of electricity, stating it is “axiomatic that no commodity of electricity

exists without its being delivered to a point of sale.”?® As there are no “electricity stores” where customers
can purchase electricity without paying associated transmission or distribution charges, there exists instead a
network for electricity delivery and the properties of its use. That is, a customer’s usage of electricity from a retalil
electricity supplier occurs at the location of end-use connected to the transmission and distribution system.
Thus, the qualifier “total” requires that all charges mandated by the supply of electricity service,

including distribution and transmission charges, be included in the definition.°

24. Staff continued that the next inquiry must be identifying “who” are the “retail electricity suppliers.” Staff
again relied upon the statutory definition: “entit[ies] that sell electrical energy to end-use customers in Delaware,”
which include, but are not limited to, “nonregulated power producers, electric utility distribution companies

supplying standard offer, default service, or any successor service to end-use customers.”3® Where the statutory
definition of “Retail Electricity Supplier” states “electric utility distribution company,” distribution costs must be
included in the total costs for that Retail Electric Supplier. Delmarva Power & Light Company (“Delmarva”) is the

only standard offer service (“SOS”) provider to end-use customers in Delaware.3! As the exclusive electric
distribution utility — and the owner and provider of the distribution network — Delmarva’s distribution service base
includes every end-user of electricity in its territory. Any other entity selling electricity to end-use customers
similarly, and statutorily, falls within the expansive definition.

25. Staff’s final inquiry in according meaning for every word in the statute focused on the meaning of “for” in
TRCE. Staff argued that its analysis bares two potential meanings: 1) the total cost “for” electricity services
incurred by the retail electricity supplier to provide service; or 2) the total cost “for” selling retail electricity to

end-use customers.®? These interpretations distinguish the “total costs for” buying or providing electricity versus
the “total costs for” selling electricity. The statute’s use of “retail” must be included in interpreting other language;
therefore, the former meaning is precluded. To include only the utility’s costs incurred for providing electricity
entertains certain “wholesale” costs in the definition. Namely, Delmarva purchases supply at wholesale, for resale

to its end-use customers at retail. The Federal Power Act corroborates that this is a wholesale cost.3® Retail
and wholesale transactions are distinct and mutually exclusive; in electricity, there can be many wholesale sales
for resale, yet only one retail sale for end-use. If the cost of the power Delmarva purchases at wholesale is included
in the definition, that definition cannot be correct. Accordingly, the statute’s plain and ordinary meaning dictates that,
due to the inclusion of the word “retail,” only the total cost “for” selling retail electricity to end-use customers can

provide the correct definition.3*

26. Lastly, Staff emphasized that the Court’'s directive not to collapse statutory distinctions provided further
support of its inclusive TRCE definition. Twenty-six Del.C. 8363 provides “Special Provisions for Municipal
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Electric Companies and ... Cooperatives” for complying with the RPS requirement. Staff points to the contrast
between §363(f) and (g) and Delmarva’s requirements under 8354(i) and (j). Section 363(f) provides that “[t]he
total cost of complying with eligible energy resources shall not exceed 3% of the total cost of the purchased power

of the utility35 for any calendar year,” which language is mirrored in § 363(g). In defining the dispositive terms
within Sections 354(i) and (j), Staff underscores the “presumably intentional distinction” between “purchased

power” and “total retail cost of eIectricity.”?’6 The costs in § 363(f) and (g) point explicitly to the “purchased power”
which equates the wholesale cost. Additionally, the adjective “total” defines not the total cost of retail electricity (as in

Sections 354(i) and (j)) but the total cost only of purchased power (presumably for resale).37 Sections 363(f)and
(g) therefore would preclude the cost of delivering electricity to retail customers, and the distinction between the
two statutory provisions mandate that such delivery and transmission charges must be included under the instruction
of the Order and the language of Sections 354(i) and (j).

B. The DPA’'s Position: “Total Retail Cost of Electricity for Retail Electricity Suppliers” Includes
only Supply and Transmission.

27. The DPA argued that interpreting Sections 354(i)) and (j) required an understanding of what
restructuring did to the electric industry. It explained that before restructuring, utilities were vertically
integrated, which meant the utilities owned all of the plant used to provide electricity to customers, and billed for all
of those functions in one bundle. With restructuring, however, the General Assembly unbundled the
supply function from the transmission and distribution functions, and created a commodity (supply/generation)
that existed separate and apart from the poles, lines and wires that transmitted and distributed that
energy. This unbundling allowed the “[c]lustomers of Delaware electric distribution companies [sic] ... to have the

opportunity, but not the obligation, to purchase electricity from their choice of electric suppliers ... 738 10
achieve this, the General Assembly instructed Delmarva to file a plan for implementing retail competition in its
service territory, which was to include “[s]eparate prices or rates for electric supply, transmission, distribution

and other service (which may later be combined for billing purposes.”39
28. The DPA argued that REPSA recognized the difference between supply and other services, and
specifically limited the definitions of “retail electricity supplier” and “end-use customer” to the provision and use of

supply.40 It contended that REPSA's definitions of “end-use customer” and “retail electricity suppliers” showed
that the General Assembly intended to differentiate between “electric supply” and “transmission,
distribution and other services” because neither the definition of “end-use customer” nor the definition of “retail

electricity supplier” includes “distribution” or “delivery."41 The DPA argued that “end-use customer’ means ‘a
person or entity in Delaware that purchases electrical energy [that is, supply] at retail prices from a Retail Electricity

Supplier. ..,"* and “a ‘retail electric supplier’ means ‘a person or entity that sells electricity energy [thatis, supply] to

end-use customers in DeIaware[.]”’43 The DPA noted that the General Assembly used the word “means” for these
definitions, which excluded any meaning that is not stated, and which exhausted the meaning of the defined

term.* The DPA asserted that Delmarva (the electric distribution company supplying SOS) was included in the
definition of “retail electricity supplier” because it sells electrical energy (SOS) to end- use customers, not

because it also sells distribution and delivery services to end-use customers.”*®

29. The DPA next argued that Staff’s definition of TRCE “collapse[d] the plain, and presumably intentional,
statutory distinction” between “retail electricity supplier” and “end-use customer” in concluding the TRCE must
be measured by “the total cost that end-use customers pay for all of the functions of the electric utility

industry.“46 The DPA explained Staff's argument as: (1) the electricity that end-use customers buy from either
Delmarva or a third- party supplier must be provided to the customer somehow; and (2) therefore, the

TRCE for retail electricity suppliers necessarily includes distribution and delivery service costs.*” The DPA
called this wrong as a matter of law because it did not recognize “the distinction that the General Assembly made
between the cost of electricity as a commaodity that can be sold by itself and the cost of how that electricity gets to

end-users.”8
30. Next, the DPA stated that Staff's parsing of separate words in the statutory phrases violated

fundamental rule of statutory construction - that a statute's wordsand phrases should not be read in isolation.
The DPA contended that “[wlhen the statute is read as a whole, the only sensible and logical conclusion is that
the appropriate measure [of TRCE] is the retail price that retail electricity suppliers (which includes Delmarva as the

a
w49
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SOS provider) charge to their customers.

31. Next, the DPA contended that even if Staff's isolation of the statutory words and phrases were permissible,
it still did not produce the conclusion that Staff reached, because it demonstrated a lack of understanding of
what electricity restructuring did. As the DPA previously discussed, restructuring unbundled the supply
function from the transmission, distribution and delivery functions, and created a competitive market for supply;
thus, electricity as a product can and does exist without being delivered to a point of sale, and whether an end-

user could purchase electricity from a store was irrelevant.>! The DPA attached a copy of the bill of a customer that
purchased electricity supply from a third party to demonstrate that supply and distribution services are separate
things that can be (and, in the attached customer’s hill case, are) provided by two different entities, and that a

customer can purchase electrical energy as a commodity by itself even though they cannot physically purchase it at

a store.52

32. The DPA next took issue with Staff's contention that TRCE necessarily includes distribution and
delivery costs because Delmarvais an SOS provider, is the exclusive distribution utility, and every customer is
located in Delmarva's footprint. Noting Staff's acknowledgement that there is no competitive market for
distribution and delivery service, the DPA argued that Staff's claim that because the definition of “retail
electricity supplier” includes Delmarva, the definition of TRCE must also include distribution and delivery

service was both circular and legally wrong for the reasons provided previously.53

33. The DPA further argued that Staff's explanation for the use of the word “for” in the phrase “for retall
electricity suppliers” would lead to the untenable conclusion that there is only one “retail” sale — from Delmarva to the
end-user. The DPA observed that this conclusion was inconsistent with Staff's recognition that the definition of
“retail electricity suppliers” encompassed non-Delmarva third-party suppliers. Additionally, this conclusion was
directly contrary to the Restructuring Act, which unbundled the electric supply function from distribution and delivery
functions and made it possible for end-use customers to purchase their electricity supply directly from whatever

third-party suppliers offer retail electric suppliers other than Delmarva.>*

34. The DPA argued against Staff's contention that the language “total cost of purchased power” that the
General Assembly used in 26 Del.C. 8363 for cooperatives and municipalities demonstrated that the General
Assembly meant to include transmission, distribution and delivery costsinthe TRCE. First, the DPA argued
that because the REPSA provided a particular meaning “retail electricity suppliers,” the Commission was
bound by that definition and could not look to different language in another part of the statute to attempt to re-
define it. Second, even if it were proper to look to Section 363, the different language was immaterial. The
DPA claimed that it had never contended that the TRCE was simply the wholesale cost of supply; the
DPA acknowledged that the TRCE also includes other costs such as the profit margin that go into that cost. Third,
the DPA argued that it was not surprising that the legislature used a different term for municipalities and
cooperatives because those entities are nor-for-profit entities that the Commission does not regulate. The DPA
explained that municipalities use the money earned from selling electricity to provide other services to constituents
(such as police and fire protection, road repair, and libraries), and the cooperative returns all profits to its
member customers. For-profit retail electricity suppliers do neither of these, so it was sensible for the General

Assembly to use different terminology for the different entities.>®

35. The DPA next argued that if distribution was intended as a component of TRCE, the General Assembly
could have omitted the phrase "for retail electricity suppliers” after "the total retail cost of electricity” because
the "total retail cost of electricity would encompass supply, distribution and delivery. Yet that phrase was
included and must be given meaning;56 therefore, TRCE must be “the supply costs plus whatever else retail
electricity suppliers include in the retail price they charge for electrical energy. LT

36. The DPA argued that including distribution costs would result in end-use customers being charged twice for
the same costs. In support, the DPA stated that “the General Assembly limited the costs to be considered in
Sections 354(i) and (j) to the retail cost of electricity that retail electricity suppliers charge for their product.”58
Including distribution and delivery costs that end-use customers pay results in customers paying those coststwice:
once on their actual bills, and again by including those costs in the calculation of the total retail cost of electricity for

retail electric suppliers.59 The DPA opposed Staff's contention thatthe DPA'’s definition would charge end-use
customerstwice for supply costs, observing that Staff was assuming that the cost of RECs and SRECs are part

of the cost of supply; the DPA argued out that the cost of RECs and SRECs are separate from the cost of supply.60
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37. Finally, the DPA contended that even assuming that Sections 354(i)) and (j) were ambiguous, long-
established rules of statutory construction supported the DPA’s proposed definition of TRCE. It pointed out that
statutes must be viewed as a whole, and literal or perceived interpretations that yield mischievous or absurd

results should be avoided.®! Similarly, an ambiguous statute must be construed to promote its purpose and

harmonize it with other statutes within the statutory scheme.®? Lastly, a provision that may seem ambiguous in
isolation is frequently clarified by the rest of the statutory scheme because the same terms are used elsewhere
in a context that makes its meaning clear or because only one of the meanings produces a substantive

effect compatible with the rest of the law.%3 The DPA pointed out REPSA’s policy:

(b) The General Assembly finds and declares that the benefits of electricity from renewable energy resources
accrue to the public at large, and that electric suppliers and consumers share an obligation to develop a
minimum level of these resources in the electricity supply portfolio of the state. These benefits include improved
regional and local air quality, improved public health, increased electric supply diversity, increased protection
against price volatility and supply disruption, improved transmission and distribution performance, and new
economic development opportunities.

(c) Itis therefore the purpose and intent of the General Assembly in enacting the Renewable Energy
Portfolio Standards Act to establish a market for electricity from these resources in Delaware, and to

lower the cost to consumers of electricity from these resources.%*
The DPA argued that the General Assembly did not establish a market for distribution and delivery resources

because Delmarva has a state-granted monopoly on those services within its designated service territory.65 The DPA
also identified other sections of REPSA to support its argument that the statute is concerned with electricity supply,

not distribution and delivery service.%®

C. DNREC's Position: “Total Retail Cost of Electricity for Retail Electricity Suppliers” Includes Supply,
Transmission, and Distribution.

38. DNREC argued in support of Staff as having properly drafted language defining TRCE in a manner
consistentwith REPSA and commensurate to the cost of electricity to consumers.

39. Initially, DNREC explained that defining TRCE to mean Delmarva’swholesale supply costsiswholly
inconsistent with the meaning of “retail.” Simply stated, Delmarva is not a retail customer but rather purchases
electricity in wholesale markets.

40. Further, TRCE must include all of the costs on customers’ bills because electricity is not a retail
product unless and until it is delivered to end-use customers. That cannot be accomplished without distribution.

DNREC stated, “there is no such thing as ‘I can get it for you wholesale’ for the retail electric consumer.”®” A
customer cannot become an “end-use” customer without purchasing electricity from Delmarva — and that
cannot be accomplished without using Delmarva’s transmission and distribution assets. DNREC further argued
that because transmission and distribution costs are part of Delmarva’'s customers’ bills, transmission and

distribution costs must be included components in defining TRCE.®8 Under the plain language of Sections 354(i)
and (j), “total retail cost of electricity” cannot be “the total costs paid by” Delmarva because Delmarva is not a retail

customer; it buys electricity in wholesale markets.%°
41. DNREC next stated that the difference in REPSA application to municipal electric companies and rural
electric cooperatives bolsters the argument that TRCE must be understood to mean all of customers’ retail

costs.”® The cost cap provision in 8354(i) and (j) refers to “the total retail cost of electricity” while the cost cap
provisions for municipal electric companies and rural electric cooperatives are found in 8363(fland (g), which
refer to “the total cost of the purchased power.” DNREC argued that the sharp difference in statutory language was
instructive because the General Assembly clearly did not intend that those different terms in correlating
section of the same legislation were to mean the same thing. Therefore, DNREC supported defining TRCE to
included supply, transmission, and distribution.

D. Mr. Myers’ Position: “Total Retail Cost of Electricity for Retail Electricity Suppliers” Excludes Any
Delivery Charges.

42. Mr. Gary Myers (“Mr. Myers”) argued that the definition of TRCE should include only supply costs, to the
exclusion of transmission and delivery charges. Mr. Myers posed three arguments on this issue, each similar to
the DPA’s.

43. First, Mr. Myer’s claimed that Staff conflated “retail electricity suppliers” with “end-use customers.” He
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argued that, “[t]he statutory text says nothing about ‘costs paid by customers,’” or ‘all customer costs,” or even
all revenues or costs received by retail electricity suppliers.71 Rather, it directs that the appropriate reference
is to be the ‘cost of electricity for retail electricity suppliers:’ that is, the outlay ... incurred ... by retail electricity

suppliers to produce or procure electricity."72 Mr. Myers argued that the statutory text focus is on the cost of electricity

for retail electricity suppliers, not the costs or charges paid by retail customers or consumers.”®

44. Mr. Myers next argues that “retail electricity suppliers do not incur distribution or delivery charges.
Mr. Myers argued that there is a distinction between Delmarva in its role as a supplier versus its role as a
distribution utility. That is, distribution and delivery services are separate and distinct from the sale of electrical

energy. The former are provided by Delmarva in its role as an electric distribution company.75
45. Regarding what costs retail electricity suppliers pay for "electricity,” Mr. Myers stated that the
answer lies in REPSA's definition of a "retail electricity supplier,” which states that it is an entity "that sells

electrical energy to end use customers."’® It can be an independent "power producer[]” or an electric distribution
company acting in its capacity as a default or standard offer supply provider. “Electrical energy” is the commaodity
of a retalil electricity supplier's business; therefore, the company bears the costs of procuring (atwholesale),

or producing on its own, the "electrical energy" that it will then sell to end-use customers.’’
46. Mr. Myers emphasized, however, that the retail electricity supplier, here Delmarva, does not “bear the
work[] or costs” for delivery or distribution because those services are separate and distinct from the sale of

electrical energy in the “restructured electricity world that prevails.”78 In essence, Delmarva bears delivery
costs which its customers then pay to Delmarva via separate delivery charges, but “[r]etail electricity
suppliers” accrue no costs related to delivery or distribution because neither is a "retail cost of electricity” for those

suppliers.79 Retail electric suppliers simply "utilize" the distribution network of distribution utilities and pay no fee

for such use.8® Thus, such, delivery and distribution costs and charges cannot be included as TRCE components.
47. Mr. Myers argued that TRCE does include the electricity supplier’s costs to procure or produce the

electricity it then re-sells, which he suggests “might be described as the supplier's ‘wholesale’ cost of power."81 Mr.
Myers expands this argument by stating that adjective “retail” in TRCE suggests that the described amount

includes more than the suppliers' "wholesale" costs of power.”82 Rather, “[retail] suggests that the benchmark
should include not just the “true" wholesale purchase or production costs, but also the suppliers' additional costs

incurred... to retail the electrical energy commodity.”83 Mr. Myers stated that “[tlhe benchmark would thus
include wholesale purchase or production costs plus the ‘back-office’ and other additional costs incurred by

suppliers to retail their electrical energy product.”84

E. Commission Decision.

48. The Commission hereby votes 4-1 to approve the arguments of the DPA and Mr. Myers that excludes
any delivery charges from the definition of Total Retail Cost of Electricity for Retail Electric Suppliers. The
Commission incorporates by reference the supporting language from both DPA and Mr. Myers.

49. The Commission rejects Staff’'s argument that to “capture Total Retail Cost, it is necessary to include the
retail costs sold to end-use customers by all Retail Electricity Suppliers.” By doing so, Staff was including
Delmarva and, in doing so, “has thus bootstrapped the distribution into the recommended definition of Total

Cost of Electricity for Retail Electric Suppliers.”®®

50. Also, the Commission relies upon the Restructuring Act, which “mandates that separate charges for supply,
transmission, distribution, et cetera, be set forth on the billing to end-use customers even though that doesn't
186

w74

necessarily happen exactly that way as of today.
51. Finally, the Commission has found nothing in the record — experttestimony or any evidence — as to

transmission charges. Therefore, the Commission must rely on what is in the statutes and the Restructuring Act and

the definition of Retail Electric Supplier “so that we have to make our best stab at the statutes.”®’

IV. Whether Bloom Costs Should Be Included In “ Total Cost of Compliance?”

A. Staff’s Position: Bloom Costs Should Be Excluded.

52. Staff’s initial argument points to the 2011 Bloom Amendments (“2011 Amendments”), wherein the General
Assembly amended REPSA to add provisions related to Qualified Fuel Cell Providers (“QFCP”) and
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Qualified Fuel Cell Provider Projects (“QFCPP” or “Bloom”). Specifically, the 2011 Amendments codified
procedures for fuel cells thatwere, ’'manufactured fuel cells in Delaware, capable of being powered by renewable

fuels, and designated... as an economic development opportunity for the state.”8  Staff emphasized that the
2011 Amendments did not alter REPSA’s definition of EERs so as to include QFCPPs and, therefore, the

QFCPP does not produce RECs or SRECs.%?  staff argued that the 2011 Amendments did, however, provide for
REC equivalencies, amethod for “reducing” REC and SREC requirements of the Commission-regulated electric

company (“CREC") in proportion to the output of the QFCPP90 in exchange for the monthly disbursement of
CREC customers to the QFCPP. Staff argued that Bloom costs must be excluded because § 354(i) and (j)
mandate that “the total cost of compliance shall include the costs associated with any ratepayer funded state
solar rebate program, SREC purchases, and solar alternative compliance payments,” which Section 354(j)

mirrors as to all renewable energy.91 Staff argued that this statutory reading compels excluding Bloom
costs in “Total Cost of Compliance” as consistent with the Court’s directive to observe the plain and ordinary

meaning in the statute and not to “collapse plain, and presumably intentional, statutory distinction[s]” where they
92
t.

exis

53. Staff further contended that Section 363(e) of REPSA bolstered its argument in memorializing parallel cost-
cap provisions for municipalities and co-ops, thus providing a similar statutory construction against which to
contrast Sections 354(i) and (j). Section 363(e) states: “[t]he total cost of compliance with this section shall include
the costs associated with any ratepayer funded renewable energy rebate programs, REC and SREC purchases,

or other costs incurred in meeting renewable energy programs.”93 Staff contended that Sections 354(i) and
() per se have no instruction to include “other costs incurred” in meeting REPSA’s requirement;
accordingly, the statute’s plain meaning compels that other costs incurred to meet REPSA’s
requirement, aside from those specifically enumerated in Sections 354(i) and (j), must not be included in the

calculation of total cost of compliance.®

B. The DPA’s Position: Bloom Costs Should Be Included.

54. The DPA argued that Delaware law makes clear that Bloom must be included in the total cost of
compliance. The DPA pointed to 26 Del.C. §353(d), which states the Commission shall develop procedures for
tracking the QFCPP generation output such that the energy produced by a QFCPP “shall fulfill the [CREC's] state-
mandated REC and SREC requirements’ according to the statutorily-defined equivalencies that the DNREC

Secretary may adjust.”95 The DPA observed that Section 353(d)(1)a. and (d)(1)b. establish equivalencies
of 1 REC for every 1 MWH of energy produced by a QFCPP, and 6 MWH of RECs per | MWH of SRECs.?® DNREC

may, after coordination with the Commission and the CREC, adjust these equivalencies.97 Lastly, “the CREC's
right to use a QFCPP's energy output to fulfill its REC and SREC requirements does not expire until the CREC

actually applies the output to satisfy its REC and SREC requirements."98 The DPA argued that “[t]he
QFCPP output walks like a REC/SREC and quacks like a REC/SREC. It is a REC/SREC, and the cost of the
QFCPP output that Delmarva uses to satisfy its REPSA obligations must be included in the calculation of the

total cost of complying with REPSA.”® The DPA advanced several arguments to support its interpretation.
55. First, the DPA opposed Staff's contention that the General Assembly created a distinction between
“producing” RECS and SRECs through renewable energy generation and “reducing” the number of RECs and
SRECs by the Section 353(d) equivalencies. It claimed that Section 353(d) was a clear instruction that Delmarva
shall use some of the Bloom output to fulfill its REPSA requirements, and nothing in REPSA indicated

otherwise.’®® The DPA contended that it was irrelevant that the General Assembly did not amend the definition
of “eligible energy resource” because the General Assembly did ensure that Delmarva could fulfill its REPSA
requirements with Bloom output that ratepayers pay for, just as they pay for the cost of RECs and SRECs

produced from renewable energy generation.'%* Moreover, the DPA observed that Section 353(d) specifically
provided that Delmarva could use Bloom output to satisfy its SREC requirement in lieu of incurring a solar
alternative compliance payment due to lack of SREC availability in the market. The DPA pointed out that Section
354(i) explicitly identifies solar alternative compliance payments as a cost of compliance, and argued that
this language would have been unnecessary if Bloom output were not to be considered a compliance cost for

purposes of the cost cap.102 The DPA argued that Staff's interpretation produced a “mischievous or absurd
result'®  that did not reflect the General Assembly’s intent that the cost of the QFCPP equivalencies that
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Delmarva uses to satisfy its REPSA requirements be included in the cost of REPSA compliance. The DPA further
stated that “Staffs interpretation deprives ratepayers of the only benefit they have as a result of the 2011
REPSA amendments that force them to pay substantially higher prices for fuel cell-generated energy than for

energy that Delmarva could purchase elsewhere.”%4

56. Next, the DPA argued that Staff misconstrued the word “include” in Sections 354(i) and (j) by contending that
because Sections 354(i) and (i) do not contain the same language as Section 363(e), which states that the total cost
of REPSA compliance "shall include . . . other costs incurred in meeting renewable energy programs,” the
absence of thatlanguage from Sections 354(i) and (j) limits the total cost of REPSA compliance to only these items,
and because the QFCPP output that the General Assembly has explicitly directed "shall fulfill* Delmarva's REC
and SREC requirements is not explicitly listed in Sections 354(i) and (j), it cannot count toward the total cost of

REPSA c:ompliance.105 The DPA contended that the Bloom surcharges are purchases of output that fulfill

REC and SREC requirements. The DPA asked, “[hJow is that not a purchase of a REC or SREC?106
Moreover, the DPA’s viewed Staff's definitionof“include”as contrarytothe General Assembly’sinstruction to give
statutory words their “common and approved usage in the English language,” as well as to the Legislative Drafting
Manual's instruction that “includes’ should be used ‘if a definition is intended to make clear that the term
encompasses only some of the specific matter.”1% The DPA argued that this was indicative of the General
Assembly’s not intending to limit compliance costs to the three items specifically identified, but rather to leave
room for other similar items such as the Bloom REC and SREC equivalencies.108

57. The DPA next contended that Staff's comparison of the language of Sections 354(i) and (j) to that of Section
363(e) was out of context. The DPA again noted that Section 363(e) only applies to municipalities and
cooperatives, which are statutorily permitted to exempt themselves from compliance with the REPSA as long as
they develop and implement a program comparable to REPSA. If they do exempt themselves, they must either
contribute to the Green Energy Fund at levels commensurate with other retail electricity suppliers, or create a
separate independent fund to be used for energy efficiency and renewable energy technologies or demand side
management programs, into which they shall make payments of at least $0.178 for each megawatt hour they

sold, transmitted or distributed in Delaware.’®® The DPA argued that “other costs incurred in meeting renewable
energy programs” language refers to this self- administered fund described in Section 363(d). The DPA
pointed out that non-municipal electric companies and non-rural electric cooperatives do not have the option of
exempting themselves from REPSA’s requirements, nor may they comply with REPSA by creating a self-
administered fund to support energy efficiency technologies, renewable energy technologies or demand side
management programs. The DPA argued that “Staff ignore[d] this difference between municipal electric
companies/rural electric cooperatives and retail electricity suppliers. But if the statute is to be read as a whole, this

difference matters.”*1°
58. Furthermore, the DPA observed that the Commission had already recognized that the 2011 Amendments
added Delaware-manufactured fuel cells to REPSA and allowed energy output from such fuel cells to be

considered a resource eligible to fulfill a portion of Delmarva’'s REPSA requirements.lll The DPA pointed out that
every order the Commission has issued approving Delmarva’s monthly QFCPP filings has contained language
acknowledging that the Bloom amendments “added Delaware-manufactured fuel cells to REPSA and allowed
energy output from such fuel cells to be considered a resource eligible to fulfill a portion of a Delaware Public

Service Commission-regulated electric company’s renewable energy credit requirements under REPSA."1?
Similarly, the Commission’s current regulations acknowledge that Delmarva may use Bloom output to satisfy its
REC and SREC requirements as set forth in §353(d). The DPA further argued: “Delmarva may (but does not have
to) use QFCPP output to satisfy its REPSA obligations. If it does not use the REPSA output, then it has to purchase
RECs and SRECs from somewhere else. Staff does not dispute that the costs of RECs and SRECs purchased
elsewhere would be part of the total cost of complying with REPSA. The QFCPP output that Delmarva uses to

satisfy its REPSA requirements is equivalent to RECs and SRECSs for purposes of REPSA compliance ... s

59. The DPA also contended that Staff’'s proposal was inconsistent with what Delmarva ratepayers have
been told about REPSA compliance costs. The DPA pointed out that Delmarva’s website identifies Bloom as
one of the three sources of clean energy generation, and that Delmarva uses the Bloom output to meet
approximately half of its REPSA requirements. Similarly, Delmarva’s bills include a separate line item for
Renewable Compliance Charges, which is further broken out into (1) Wind & Solar and (2) Delaware Qualified Fuel
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Cells. 114
60. Finally, the DPA pointed out that the proposed regulations contained definitions for “Qualified Fuel Cell
Provider” and “Qualified Fuel Cell Provider Project.” The DPA queried why these definitions were necessary if the

Bloom output did not count toward the total cost of compliance.'!®

C. DNREC's Position: Bloom Costs Should Be Excluded.

61. DNREC first argued that Bloom costs must be excluded because the legislature did not intend otherwise;
namely, Bloom was not enumerated among the definitional components of the cost of compliance in Section 354(i)

and (j).116 DNREC's position was that including Bloom costs is contrary to the plain language of REPSA because
inclusion of Bloom costs in the calculations, as proposed by the Commission, is directly at odds with
subsections 354(i) and (j). Sections 354(i) and (j) are clear that they relate to “the total cost of complying with” the
“minimum cumulative solar photovoltaics requirement” and the “minimum cumulative eligible energy resources
requirement.” These terms are statutorily defined. Id. 8352(6). These definitions explicitly do not include Bloom
costs. Indeed, Bloom costs, which are powered by natural gas, are explicitly excluded from the definitions of
eligible energy resources and solar photovoltaics. See id. 8352(6)(e) (“Electricity generated by a fuel cell
powered by renewable fuels”) (emphasis added); id. § 352(20) (“Renewable fuel’ mean a fuel that is derived
from eligible energy resources. The term does not include a fossil fuel or waste product from a fossil fuel
source.”) (emphasis added). DNREC contended that including Bloom costs, as contemplated by proposed
regulations subsections 3.2.21.1.6, 3.2.21.1.7, 3.2.21.3.7, 3.2.21.3.8, and 3.2.21.4.4, is directly contrary to the plain

language of REPSA.'’
62. DNREC's next argued that Bloom is not statutorily defined as an EER under REPSA; accordingly, by

legislative definition Bloom cannot produce RECs.!'® DNREC stated that “Bloom output is not traded as RECs, is
not used by any other utilities to meet their RPS requirements, and is not traded or tracked on PJM GATS, the
system used to monitor and retire RECs. Instead the power generated by Bloom is used to offset Delmarva’s

required REC or SREC purchases through a specific, limited process.”119 Instead, Bloom output is the subject of
a special tariff as authorized in 364(d) and approved by the Commission on April 17, 2012 in Order 8136, Docket
No. 11-362. As this tariff cannot be frozen, it cannot be part of the freeze process under 354 (i) & (j). DNREC
argued that neither it nor the Commission have the statutory authority to freeze Bloom costs, and therefore the
attempt to include those costs in the calculations under § 354(i) & (j) is wholly at odds with the framework

applicable to Bloom.'?% DNREC contended that the legislature intent in notdefining Bloom asan EER shows aclear

intent: Bloom does notgenerate RECS. 121

D. Mr. Myers’ Position: Bloom Costs Should Be Included.

63. Mr. Myers’ first argued that while a QFCPP's energy output does not meet all the definitional
requirements of “REC or SREC equivalents” under either 26 Del.C. §352(18) or 352(25) — for example, the
“equivalencies” cannot be traded — the dispositive inquiry is not whether “the equivalencies are, or are not,

technical RECs.”*?? Rather, the dispositive inquiry is “whether the surcharge payments paid for the Bloom
generation that creates such equivalencies constitute a part of the "total cost of complying" with [REPSA].”123 Mr.

Myers contended that “the statutory text repeatedly answers ‘yes.”’124
64. Next, Mr. Myers argued 26 Del.C. 8354(e) codified (i) Delmarva’'s “sole responsibility to ‘procur|e]
RECs, SRECs and any other attributes needed to comply with subsection [354](a) . . . with respect to all energy

delivered to [its] end use customers[,]’"125 and (ii) a “decree][] that the ‘equivalencies’ created by Bloom Energy
output were available as a means to ‘comply’ with those REPSA annual percentage requirements.”126 Mr.
Myers stressed that Bloom costs should be included because its “energy output ‘shall fulfill [DP&L's] state-
mandated REC and SREC requirements set forth in § 354."127 Eurther, Mr. Myers argued thateach Bloom output
equates a REC or SREC becauseitis both “fungible, just like tradable RECs” and can be “banked” and used to

meet REPSA requirements in a subsequent compliance year.128
65. Mr. Myers further argued that the 2011 Amendments did not change REPSA’s annual percentage
requirements; on the contrary, the 2011 Amendments gave Bloom status as REC and SREC “equivalents” which

“then can be used to meet or ‘fulfill' the pre-existing REPSA percentage requirements.“129 Thus, Mr. Myers
argued, Delmarva customers’ “monthly payments... to Bloom for such REC ‘equivalents’ (used to fulfill “the state-
mandated REC and SREC requirements set forth in §354") are part and parcel of the ‘total cost of complying with”
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"“the minimum cumulative solar photovoltaics requirements’ or ‘the minimum cumulative eligible energy resources

requirement.” 130

66. Continuing, Mr. Myers offered additional excerpts from the legislative history surrounding the Bloom
Amendments and resulting Commission proceedings, arguing that many have characterized the output of the

QFCPP as “fulfilling” the RPS requirements.131

67. Next, Mr. Myers argued that REPSA’s 2010 definition of “total cost of compliance” did not include REC/
SCREC equivalencies, nor Bloom costs, because the Bloom Amendments were not enacted until 2011. Mr.
Myers argued that “[wlhen a statutory definition uses the term ‘includes.’ [sic] the presumptive,
common understanding is that such term ‘signal[s] that the list that follows is meant to be illustrative rather than

exclusive."t3? Thus, because “the Bloom Energy surcharge payments easily share the same characteristics as
the costs described in the definitional listings[,]” and “the statutory text [and] legislative history [are] rife with
statements that such REC equivalents will be used to fulfill [Delmarva’s] ‘REC and SREC requirements,” Bloom

should be included in the total cost of compliance in § 354(i)&j).*33
68. Mr. Myers also argued that the “constitutional avoidance canon” states that agencies “should avoid
interpretations that would render a statute unconstitutional, if that can be done without impairing the legislature’s

purpose.”134 Mr. Myers emphasized the quandary of the Federal Power Act's'®®  federal preemption of state
actions, arguing that “[tlhe Bloom Energy scheme bears a striking, if not mirror, resemblance to Maryland’s

‘contract for differences,” which he stated was struck down by the Supreme Court as unconstitutional.*3¢  Mr.
Myers submits that the Supreme Court has held that “States may not seek to achieve ends, however legitimate...

that intrude on FERC'’s authority over interstate wholesale rates.”*3’

E. CRI's Position: Bloom Costs Should Be Included.

69. CRI first argued that “the Commission has repeatedly established ratepayers receive an offsetting value
from the legislated renewable energy attributes of the QFCP project, so clearly the QFCP costs need to be

included, and the proposed regulation needs clarifying language to do s0."138

70. CRI then argued that including Bloom was supported in PSC Order 8835, wherein Delmarva was
directed to “modify its bill format to either (1) break the existing Renewable Portfolio Compliance Charge into two line
items on its electrical customers' bill, one containing the monthly QFCP charge, the other containing the
remaining components of the Renewable Compliance Charge[,] or (b) add a one line description note on the bill

that separately identifies the monthly QFCP charge."l?’9

F. Public Comments regarding Bloom Costs In Cost of Compliance.

71. Hundreds of citizens filed public comments concerning this issue. The Commission considered the
following, which were summarized as follows: (a) sixty-six (66) wanted Bloom included in the Cost of
Compliance; (b) one hundred and forty-nine (149) did not want Bloom included; and (c) fifteen (15) did not want
any changes because they did not want any increase in their utility bills which may result.

G. Commission Decision.

72. The Commission hereby unanimously votes in favor of Mr. Myers and the DPA that all Bloom costs should

be included.'*® The Commission incorporates by reference the supporting language from both the DPA and Mr.
Myers.

73. First, the Commission finds Section 354(i) to be dispositive: “[t]he total cost of compliance shall include the
cost associated with any ratepayer funded [state renewable energy rebate program, REC purchases, and

alternative compliance payments.]"141 And, “and ratepayers would clearly support the notion that they are paying in

part, at least the Bloom energy.”14?
74. The Commission relies on two clear points: (a) Bloom clearly is not a State Solar Rebate Program and not

an SREC purchase; and (b) Bloom is not a Solar Alternative Compliance Payment.143 This finding is supported

by the mirrored language in Section 354(j).144
75. The Commission also finds compelling the fact that the cost of compliance statute preceded the
Bloom amendments, “[ajnd the Legislature never clarified whether or not Bloom was part of the Section

354(i)."14°
76. Next, as Mr. Myers argued, Delmarva was not a purchaser of SRECs. Rather, pursuant to 26 Del.C.
§364(d), it is solely the agent for collection and disbursement of funds for Bloom and uses Bloom energy output to
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fulfill its REPSA obligations. Thus, the Bloom energy output “acts, basically, as a solar REC under REPSA."146
77. Finally, the Commission’s decision to include Bloom in the cost of compliance — where “there’s no
clear language in the statute indicating that it should be included” — is “because of the fact that Delmarva fulfills

its REPSA obligations through the Bloom payments.”*4’

V. What Discretion Does The Director Of The Division Of Energy & Climate Have To Institute Or Forego
A Freeze If The Statutorily Mandated Calculations Show That The 1% And 3% Thresholds Have Been
Reached?

A. Staff’'s Position: The Commission Should Determine By Order Whether to Adopt The E&C
Director’s Determination After Consultation.

78. Staff argued that because the Commission — and not DNREC - has the exclusive and original jurisdiction
over regulated utilities and because a Commission order is necessary to institute a freeze, the Commission
should consider the E&C Director's determination under Section 354(i) before the Commission decides

whether to freeze the RPS.1#® Staff also argued that Sections 354(i) and (j) use distinctive language ("may" versus
"shall") should be bound to the specific context of this proceeding and the guidance of the Court. In this context,
the Opinion provides explicit direction to not collapse presumably intentional statutory distinctions where they
may occur in the text; Staff views this as direction to give separate meanings to the terms “may” and “shall”

in Sections 354(i) and (j).14°

79. Moreover, Staff argued that under the Proposed Regulations, the Commission would have the ability
to deliberate over the E&C Director's determination and then decide whether to freeze or not to freeze the
RPS. Staff noted that when the Commission exercises a freeze, such action would change the level of RPS
compliance required from the CREC. As a result, the Proposed Regulations limit the Commission’s authority
to matters within its jurisdiction. Staff argued that this language protects the Commission from any potential court

appeal inwhich it may be forced to defend an order with which it does not agree.150

80. Finally, Staff argues that the Proposed Regulations allow the Commission to consider and review DNREC'’s
determination that “the total cost of compliance can reasonably be expected to be under the [...] threshold.”
Because the statute directs that the freeze “shall be lifted” upon a finding of reasonableness, Staff argues that
the Proposed Regulations allow the Commission to consider and decide whether to lift the freeze, based on the E&C

Director determination, by deciding whether the determination is “reasonable” in accordance with the statute.*>!

B. The DPA’s Position: The Revised Regulations Have Satisfied Its Issues, But Public Comment
Should Be Allowed At The Consultation.

81. The DPA stated that it is satisfied with the language of the Proposed Regulations except that the Proposed
Regulations should provide for public comments during the actual consultation process rather than during the

public comment portion of the Commission's meetings.152 As noted by the DPA, public comments after the
Commission has already deliberated and reached a decision would make the public’s input pointless. In
addition, the DPA emphasized that public commenters often provide both valuable insight and a point of view that

the Commission may not have considered.'>3

C. Mr. Myers’ Position: DNREC Has No Discretion, And The Regulations Are Insufficient.

82. Mr. Myers argues that both "may” (in Section 364(i)) and "shall" (in Section 364(j)) impose a mandatory
duty on the E&C Director. According to Mr. Myers, judicial opinions hold that when a government official is given
a discretionary power to be exercised to protect or benefit the public welfare or to guarantee a right granted to a

third party, the "may" term imposes a duty to act without any discretion.1% According to Mr. Myers, that is the
scenario here: the E&C Director holds the power to suspend the RPS mandates to protect ratepayers from

paying for renewable energy costs at levels the General Assembly has already determined to be excessive.1®°
In contrast, Section 364(j)'s use of the word "shall" does not grant the Director any right or privilege. Instead, such
word simply emphasizes that once the cost levels are expected to fall below the cap limits, the Director has
a ministerial duty to return to the "normal” statutory RPS scheme. In both instances, he notes that although one

sentence uses "may" and the second uses "shall," both directives are obligatory.156

83. Mr. Myers also argues that the Commission should reject the notion that the Director has the
discretionary authority to forego a freeze otherwise required by the percentage cap levels.®’ According to Mr.
Myers, the wording in 26 Del.C. §362(b) stresses that the Commission, not DNREC, has the final say on how
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freezes will occur. In Mr. Myers’ view, neither the statutory text nor the legislative history supports the discretionary
power claimed by the Director.

84. Mr. Myers also argued that the Proposed Regulations create technical difficulties in two ways. First,
the citations to the Administrative Procedures Act (“APA”) that Staff cited in support of calling the E&C
Director's decision to freeze the RPS requirements a "final agency action" did not support such a conclusion in
fact. Mr. Myers asserted that 29 Del.C. §10141(b) was limited to making, amending, or repealing regulations,
and 29 Del.C. 810141(a) was limited to judicial action on the unlawfulness of a regulation. In contrast, the E&C
Director's decision to freeze/not freeze cannot be squeezed into the definition of a "regulation" under the APA. In
support of this argument, he notes that the APA requires public notice in the Register of Regulations and the
opportunity for public comments, neither of which have been considered within the Proposed Regulations as
drafted. In addition, he argues that under the APA, a final decision on a regulation must be based on all of the

testimonial and written evidence and information submitted.*>® However, the Proposed Regulations do not allow

for submissions of public comments.*>°
85. Mr. Myers also argues that the Proposed Regulations distort basic administrative law principles and

violate the Delaware Constitution.'®9 He points out that the separation of powers doctrine assigns to the
legislature the duty to decide major policy issues--not the executive branch as set forth in the Proposed
Regulations. He also argues that Article I, section 10 of the Delaware Constitution precludes an executive official
from being granted the power to suspend the operation of a statutory enactment based on her discretionary

finding orview thatthe previously enacted statutory benefit or regime no longer remains good public policy.161

D. DNREC's Position: The E&C Director Has The Authority To Calculate The Total Costs Of
Compliance And The Discretion To Freeze The RPS In Consultation With The Commission.

86. DNREC argued that the Commission should reject any attemptto limit the authority of the E&C Director

regarding decision-making authority under both 26 Del.C. §354(i) and (j).162 Moreover, DNREC argued that
when a statute uses two different words in the same paragraph of the same statute, one can only conclude that
the words convey different meanings. Hence, "may," as used in Section 354(i) confers discretion, whereas

"shall" means the E&C Director does not have discretion regarding lifting afreeze.2®3 In addition, DNREC
argued that the statutory language wused in Section 354(i) is unambiguous and therefore a review of
legislative history was unnecessary.

87. DNREC also argued that the words “in consultation with” the Commission hinges upon the E&C Director's
exercise of discretion, and a freeze cannot be declared without the Director’'s affirmative decision to freeze the

RPS.184 According to DNREC, the Director has no reason to consult with the Commission unless and until the

Director decides to freeze the RPS caps.t®®

88. DNREC argued that this Docket was “for the limited purpose of complying with the Memorandum Opinion,
issued December 30, 2016, in Delaware Division of the Public Advocate v. Delaware Public Service
Commission.” (PSC Order No. 9024, p. 3.) As stated by Judge LeGrow, that purpose is “to promulgate regulations
for freezing the minimum renewable energy purchase requirements, including regulations regarding when and how

the calculations will be made.”'%® DNREC argued that the Commission should not expand the scope of this docket
beyond Judge LeGrow’s ruling and in no case is it legally permissible to utilize this rulemaking to deviate from the
plain meaning and purpose of REPSA. DNREC argued that, in particular, REPSA is explicit that DNREC has
authority not only to perform the calculation, but also to determine, after consultation with the Commission,
whether a freeze of the RPS requirement should be implemented and when a freeze should be lifted,
and Judge LeGrow confirmed this. In support of its argument, DNREC cites Judge LeGrow’s decision: “the
General Assembly gave DNREC the ability to calculate cost caps and determine, in consultation with the Commission,

whether a freeze should be implemented and subsequently lifted.”67 Despite this, the proposed regulations
seek to give the Commission the ultimate authority on this. DNREC argues this exceeds both the clear direction

from Judge LeGrow and the plain language of REPSA.168

89. DNREC further argued that 8354 (i) and (j) provide not a ceiling, but a floor. That is, if the cost of
compliance falls under the 3 percent and 1 percent thresholds, there is no authority to freeze the RPS. On the other
hand, if the cost of compliance rises above the 3 percent or 1 percent thresholds, DNREC has authority to
exercise its discretion to freeze the increases in the minimum RPS standards, then bringing that determination
to the Commission for consultation. In contrast, the proposed regulations in sections 3.2.21.5 and 3.2.21.6
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appears to provide the Commission with the ultimate authority to decide whether a freeze will be implemented:
“the Commission shall consider the determination and issue an Order to the CREC as to whether to institute

a Freeze.” Proposed Regulation 83.2.21.6.2. Such a regulation conflicts with the plain language of REPSA.16°

90. DNREC further argued that the proposed regulations regarding unfreezing, sections 3.2.21.7, 3.2.21.8, and
3.2.21.9, are similarly in conflict with REPSA, which provides that a “freeze shall be lifted upon a finding by the
Coordinator, in consultation with the Commission, that the total cost of compliance can reasonably be expected to
be under the [1% or 3%] threshold,” 29 Del.C. 8354(i), (j) (emphasis added); i.e., the authority is DNREC’s and the
freeze must be lifted upon a finding by DNREC. In contrast, the proposed regulations take that authority away
from DNREC and provide the Commission with discretion to “consider the determination and issue an Order to the
CREC as to whether to resume. . ..” Proposed Regulation 83.2.21.9.2 (emphasis added). DNREC argued that

such a regulation conflicts with the plain language of REPSA.1’0 DNREC asserted that the allocation of
authority between the Commission and DNREC is further underscored by the alternative statutory language found
in Sections 354(c) and (d) where the Legislature provided the Commission with authority; as the Legislature
plainly knew howto provide such a delegation of authority in subsections (c) and (d), the distinction in

subsections (i) and (j) must have meaning.171
91. DNREC also found issue with a portion of the Proposed Regulations that, according to DNREC, would

effectively create a right of judicial review of the Director's determination to freeze or not to freeze the RPS.172
Because the Proposed Regulations state that the E&C Director’s decision is a final agency action under 29 Del.C.
§10141(b), the Proposed Regulations effectively create a right of judicial review of the Director's determination.
This language, according to DNREC, is erroneous for six reasons.

92. First, no language in REPSA exists to support this new proposed right of judicial review. According to
DNREC, Section 362(b) limits the Commission's regulatory authority to specifying procedures for freezing the
RPS and adjusting the alternative compliance payment — not for contesting the Director’s decision to freeze or not
to freeze. Because REPSA has no provision for an appeal and because the regulatory authority of the Commission
in this matter is limited to the matters specified in §362(b), DNREC argues that the Proposed Regulations cannot
add a new right of judicial review.

93. Second, the Opinion173 did not require any right of judicial review or even suggestit. According to
DNREC, the Courtinthatdecision stated that Section 362(b) contains the only explicit rule-making authority

granted by the General Assembly.174 Hence, the Commission reopened this docket for the limited purpose
of complying with the Delaware Superior Court's Memorandum Opinion in that case.

94. Third, to create a right of judicial review would exceed the scope of PSC Order Nos. 9024 and 9025.
Because the issues were limited in those orders, DNREC argued that the Commission should not expand the scope
of this docket to include the additional matter of creating a right of judicial review.

95. Fourth, the language in the Proposed Regulations that created this new right of judicial review was based
on an incorrect interpretation of 29 Del.C. §10141(b). That statute, DNREC argued, does not support the
conclusion that DNREC's decision to freeze the RPS is a "final agency action" because DNREC is not subject the
provisions of the APA that govern case decisions and the subsequent right to judicial review.

96. Fifth, the Commission lacks the authority to assert or create a right to judicial review for another state
agency. DNREC argued that Title 29 governs judicial review of a DNREC decision, and matters within Title 29
extend beyond the purview of the Commission. Thus, DNREC contended that the Commission does not
have the authority under Title 29to decide this matter for a state agency not subjecttoits regulation.

97. DNREC further argued that Staff had not offered a sufficient policy basis or legal reasoning for asserting a

right of judicial review. Although Staff cited to an "intense disagreement,"175 DNREC asserted that this
disagreement by itself did not provide sufficient basis for asserting a right to judicial review.

98. Finally, DNREC generally objected to the proposed regulations as contrary to the underlying statutory
purpose of REPSA. As declared in REPSA, “It is therefore the purpose and intent of the General Assembly in
enacting the Renewable Energy Portfolio Standards Act to establish a market for electricity from these resources
in Delaware, and to lower the cost to consumers of electricity from these resources.” (26 Del.C. 8351 (emphasis
added).) Tothat end, “the benefits of electricity from renewable energy resources accrue to the public at large,
and that electric suppliers and consumers share an obligation to develop aminimum level of these resources in the
electricity supply portfolio of the state. These benefits include improved regional and local air quality, improved
public health, increased electric supply diversity, increased protection against price volatility and supply

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018




540 FINAL REGULATIONS

disruption, improved transmission and distribution performance, and new economic development opportunities.” Id.
To that purpose, REPSA reiterates numerous times that its goal is to meet 25% of electricity from eligible
energy resources by 2025, and that once reached the percentage can never be lower than 2025 levels. (26
Del.C. 8354(b), (c), (d). Measured by the purpose and intent of REPSA, the RPS is working. The RPS has created
a market for eligible energy resources that has led to a consistent, long-term expansion in the market for
eligible energy resources and a consistent, long-term decline in REC and SREC prices. Any amendments to Reg.
3008 that would interfere with the long-term development of renewable energy—even asrenewable energy

costs are falling as intended— is inconsistent with the purpose of REPSA.176

E. CRI's Position: The Director Must Freeze RPS Compliance If The Cost Caps Are Reached.

99. CRI argued that both the words “may” in Section 354(i) and “shall” in Section 354(j) both mean the same
thing—that DNREC must freeze the minimum cumulative solar photovoltaics/eligible energy resources
requirements for regulated utilities if the cost caps are reached. According to CRI, the General Assembly
stated in legislative hearings that if a cost cap were to be exceeded, this fact caused an absolute “circuit

breaker” to occur in order to protect ratepayers.177 Hence, CRI's position was that the E&C Director does not
have discretion in deciding whether to freeze or not freeze the cost caps.

F. Commission Decision.

100.This Commission, by a vote of 4-1 (Chairman Winslow dissenting) finds that Staff's arguments are
persuasive and holds that Staff's position on this issue is the correct view. The Commission has the exclusive
jurisdiction over RPS compliance — not the E&C Director. Moreover, the Commission has exclusive jurisdiction
over Delmarva, as the distribution company, regarding RPS compliance. This position of authority places the
Commission in an ideal position in which to review and determine, after consultation with the E&C Director,
whether to freeze or not freeze RPS compliance. The Commission therefore can veto DNREC's determination on
whether to institute a freeze or not.

101.Thus, the Commission will determine by order whether to adopt DNREC's determination after consulting
with DNREC. If DNREC's calculations determine that either the 1% or the 3% requirements have been met, the
Commission shall consult with DNREC as to whether a freeze of the yearly increase should be instituted or not.
Twenty days after the consultation, DNREC will submit to the Commission a written decision that includes the basis
for its determination, including the basis of why itdecided to declare a freeze or not. Atthe next regularly scheduled
Commission meeting, we will consider DNREC's determination and issue an order to the CREC as to whether to
institute a freeze or not.

NOW, THEREFORE, IT IS HEREBY ORDERED BY THE AFFIRMATIVE VOTE OF NOT FEWER THAN
THREE COMMISSIONERS:

1. That this Findings, Opinion and Order constitute the Commission's issuance of its conclusion under 29
Del.C. 810113(a) to adopt as final the "Rules and Procedures to Implement the Renewable Energy Portfolio
Standard" (Opened August 23, 2005) (26 Del. Admin. C. §3008) set forth in Exhibit "A" to this Order, which amend
the current regulations set forth in attached Exhibit "B." In accordance with 29 Del.C. §10118, these Regulations
shall become effective on December 12, 2018.

2. That, pursuant to 29 Del.C. 881133 and 10115(a), the Secretary shall transmit to the Registrar of
Regulations for publication in the December 2018 Delaware Register of Regulations a copy of this Order.

3. The Commission reserves jurisdiction and authority to enter such further orders as may be deemed
necessary or proper.

BY ORDER OF THE COMMISSION:
Dallas Winslow, Chairman

Harold B. Gray, Commissioner

Manubhai C. Karia, Commissioner

Vacant, Commissioner

Vacant, Commissioner ATTEST: Donna Nickerson, Secretary
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1 26 Del.C. §352(6).

2 76 Del. Laws, c. 165 (2007).

3 77 Del. Laws, c. 451 (2010). (The "Cost-Cap
Amendments").

478 Del. Laws, c. 99 (20112). (The "Bloom Amend-
ments").

5 The State Energy Coordinator position and the Dela-
ware Energy Office no longer exist. The Director of
DNREC'’s Division of Energy and Climate is now
the pertinent entity for participating in this determina-
tion with the Commission, and that division also per-
forms the calculations necessary to determine
whether the cost caps have been met.

6 pSC Order No. 7834 (Sept. 7, 2010).

’ DNREC Start Action Notice 2012-03: "[T]o develop
rules for administering the determination of the cost
of the Renewable Portfolio Standard and whether or
when to implement a freeze of the RPS." April 10,
2012. Available at http://bit.ly/2rjOHdn.

8 17 DE Reg. 600 (12/01/13).

9 18 DE Reg. 432 (12/01/14); 19 DE Reg. 397 (11/
01/15).

10 Available at http://bit.ly/2pPo4eC.
11 psc Order No. 8807 (Dec. 3, 2015).

12 pelaware Div. of the Pub. Advocate v. Public Serv.
Comm'n, 2016 WL 7494899 (Del. Super. Dec. 30,
2016)("DPA v. PSC" or "Opinion™).

13 pSC Order No. 9024 (Feb. 2, 2017).
14 q.

15 See 26 Del.C. §364.

90 |d. (citing 26 Del.C. §353(d)). "See also 26 Del.C.
§364(d): "entitle the [CREC] to reduce its REC and
SREC requirements as provided for in § 353(d) of
this title. ..." Id. at n.69. (emphasis and alteration in
original).

d. (citing 26 Del.C. 8354(i) and (j).
92 1d. (citing DPA v. PSC at *6).

9 1d. at 16-17 (citing 26 Del.C. 8363(e). (emphasis
in original).

94 1d. at 17.

95 DPA October 2, 2017 Comments at 29 (citing 26
Del. C. 8353(d) (emphasis in original).

96 1d. (citing § 353(d)(l)a. and (d)(1)b.).

97 1d. (citing § 353(d)(1)b.).
98 1d. (citing § 353(d)(l)c.).

99 |d. at 40.
100 |4, at 31.
101 d. at 30.

102 |4, at 30-31.

103 |4, at 31, citing Opinion, slip op. at 9 and Reddy
v. PMA Ins. Co., 20 A.3d 1281, 1288 (Del. 2011).

104 4. at 31.
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16 The Commission voted as follows: 3-2 to "support
Staff's position and DNREC's position on the first
question regarding what should be included in the
definition of total retail cost of electricity. ..." (Tr., Dec.
7, 2018, at 1075, lines 21-24, 1076 at 1); 5-0 "in favor
of the DPA and Mr. Myers' argument,” to include the
cost of the Bloom Fuel Cell in the calculation for total
cost of compliance. (Tr. at 1078, lines 5-6); and 4-1
to support "the position put forth by Staff" that the
Commission will determine by Order whether to
adopt the E&C Director's determination to freeze
after consultation with the Commission. (Tr. at 1081,
lines 20:21).

7 The following persons and entities filed com-
ments: Mr. Myers, Sierra Club, the DPA, DNREC,
and Staff. Another 128 public comments were filed.
See 57, infra.

18 staff Memo, Regulation Docket 56 (March 16,
2018).

19 21 DE Reg. 620 (Feb. 1, 2018).
20 See 16, supra.

21 DE Regjister of Reg. Notice - 22 DE Reg. 37 (7/01/
18).

22 1n its July 31, 2018 Comments ("DNREC July
2018 Comments"), DNREC in particular argued that
Commission action on the proposed regulations
should be postponed given the possibility of legisla-
tive action on the RPS and to allow DNREC and the
Commission to engage in further discussions on the
future of the RPS, as had been suggested by a letter
from Secretaries Bullock and Garvin which con-
cluded: "[W]e will urge everyone involved to put on
hold any legal or regulatory actions until a consensus
agreement can be obtained." (DNREC July 2018
Comments at 1-2).

23 Because the July 1 proposed rules adopted the
determinations made at the June 5, 2018 delibera-
tions, these findings and opinion explain those deter-
minations

24 Staff's July 21, 2017 Recommendation ("Staff
Recommendation") at 6, (citing DPA v. PSC at *11).

25d. (citing 26 Del.C. §352(22)).

26 1d. (citing 26 Del.C. §352(7)). (emphasis in origi-
nal).

271d. (citing 16 U.S.C. §824(d)). (emphasis in origi-
nal).

28 staff Recommendation at 6.

291d. at 7.

105 |4, at 32-33.

106 |4, at 32.

10714, at 33, citing Legislative Drafting Manual,

Rule 26(b) (emphasis added by DPA).
108 4. at 32-33.

109 4. at 34, quoting 26 Del.C. §363(d).
10 4. at 35.

114, at 36.

11214, at 36.

113 4. at 37.

114 14, at 39-40.
115 4. at 40.

116 pNREC Comments at 3.

117 DNREC July 2018 Comments at 11.
118 DNREC Comments at 3.
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30 1d. (citing 26 Del.C. §352(22)).

31 1d. (citing 26 Del.C. §1007(a)).
32 d.
33 1d. at 8 (citing 16 U.S.C. §824(d)).

34 staff Recommendation at 8.

35 4. (emphasis in original).
36 4.

37 4.

38 DPA Oct. 2, 2017 Comments at 13 (citing 26
Del.C. 81003) (alteration, sans brackets, in original).
The statute reads, "[c]ustomers of electric distribution
companies in this State shall continue to have the
opportunity, but not the obligation, to purchase elec-
tricity from their choice of electric suppliers ..." 26
Del.C. 81003. (emphasis added).

391d. at 13 (citing 26 Del.C. §1005(a)(1)a.).
40
Id.

4114d. at 13-14.

421d. at 14 (emphasis and alteration in original).

43 |d. at 13 (emphasis and alteration in original).
44 d.

45 d.

46 1. at 15.
47 4.

119 1d. at 4-5 (citing 26 Del.C. §352(9)("GATS"
means the generation attribute tracking system
developed by PJM.); and 26 Del.C. 8352(14)("PJM"
or "PJM interconnection” means the regional trans-
mission organization (RTO) that coordinates the
movement of wholesale electricity in the PIM
region, or its successors at law.)

120 pNREC July 2018 Comments at 12.
1211d. at 5.

122 vy, Myers' March 31, 2017 Comments ("Myers
Comments") at 12 (citing 26 Del.C. §352(18), (25)).
123

Id.

124 Id

125 |d. (citing 26 Del.C. §352(18)). (alteration in
original).
126 Id.

127 1d. (citing 26 Del.C. §353(d)). (emphasis in origi-
nal). (alteration in original).

128 Id

129 |4, at 12-13.
130 4. at 13.

131 |4, at 13-14; Mr. Myers' March 31, 2017 Com-
ments included transcripts of the following: Senate
Proceedings, Senate Substitute No. 1 for Senate
Bill No. 119, 145th Gen. Assembly, 2d Sess. (June
22, 2010) (enacted); H.R. Proceedings, Senate
Substitute No. 1 for Senate Bill No. 119, 145th Gen.
Assembly, 2d Sess. (June 29, 2010) (enacted);
Senate Proceedings, Senate Bill No. 124 and Sen-
ate Amend. No. 1, 146th Gen. Assembly, 1st Sess.
(June 16, 2011) (enacted); and

H.R. Proceedings, Senate Bill No. 124 with Senate
Amend. No. 1, 146th Gen. Assembly, 1st Sess.
(June 23, 2011).

132 4. at 16 (citing Samantar v. Yousuf, 560 U.S.
305, 317 (2010)). (internal citations omitted).

133 |d. at 16-17.

134 1d. at 17 (citing Hazout v. Tsang Mun Ting, 134
A.3d 274, 286 (Del. 2016)).

13516 U.S.C. § 7914, et seq.
136 1. at 20.
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4814,

49 1d. at 16. (citations omitted).

50 .

51 .

521d. at 16-17.
531d. at 17-18.
54 1d. at 18.

55d. at 19-20.

56 1d. at 20, n.59 (citing Humm v. Aetna Cas. & Sur.
Co., 656 A.2d 712, 715 (Del. 1995)).

571d. at 21.
58 4. (emphasis in original).
9d.

60 |9, at 21-22.

611d. at 24, citing Zambrana v. State, 118 A.3d 775
(Del. 2015).

621d. at 24, citing Chase Alexa LLC v. Kent County
Levy Court, 991 A.2d 1148, 1152 (Del. 2010) and
Terex Corp. v. S. Track & Pump, 117 A.3d 537, 543-
44 (Del. 2015).

63 1d. at 24-25, citing Terex Corp., 117 A.3d at 543.

64 4. at 25.
65 4.

%6 1d. at 25-26.

67 DNREC's April 24, 2017 Comments ("DNREC
Comments") at 3.

68 |q.

69 DNREC's July 2018 Comments at 10.

’0 DNREC's Comments at 3.

G Myers' March 31, 2017 Comments ("Myers
Comments") at 30. (emphasis in original).

72 1d. at 30. (internal citation omitted). (emphasis in
original).

731d. at 30-31. (emphasis in original).
4 1d. at 31.
5 1d. at 30 (citing 26 Del.C. §10001(10),(12)).

137 |d. at 19.

138 cRI's April 6, 2017 Addendum Comments ("CRI
Addendum”) at 2.

139 1. at 1-2 (referencing PSC Order No. 8835,
Docket 13-250 (Dec. 15, 2015). (emphasis in origi-
nal).

140 1y June 5, 2018, at 1175, lines 10-12.
14114, at lines 13-16.
142 4. at lines 16-17.

143 1d. at p. 1175, lines 21-22; p. 1176, line 5-8
(quoting 26 Del.C. 8354(i)).

14414, at p. 1176, lines 9-11.
145 |d. at lines 12-16.

146 1d. at p. 1176, lines 22-24; p. 1177, line 1.
1471d. at p. 1177, lines 2-11.

148 staff Memorandum dated December 1, 2017
("Staff Memorandum”) at 6.

149 staff Review and Recommendation dated July
20, 2017 ("staff Recommendation") at 25.

150 staff Memorandum at 5.

151 staff Memorandum at 5.

152 DpA Oct. 2, 2017 Comments at 41-42.
153 1d. at 42.

154 Mr. Myers' Sept. 28, 2017 Reply Comments
(Myers' Reply Comments") at 10.

155 |d. at 10-11.
156 |d. at 11.

157 Myers' Comments at 23.
158 29 Del.C. §10008.

159 Myers' Comments at 13.
160 Id.

16114, at 13-14; see, e.g., Clinton v. City of N.Y.,
524 U.S. 417, 442-47(1998).

162 pNREC Initial Comments, April 24, 2017, at 8.
163 1.

164 4. at 9.
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76 1d. at 31. (citing 26 Del.C. §352(22) (emphasis in 1% Mid-Atlantic Renewable Energy Coalition
original)). ("MAREC") supports this position.

. 166 ppA v. PSC at *11. DNREC argues that
because it was not a party to DPA v. PSC, it was not
directly bound by Judge LeGrow's ruling. In sup-
port, DNREC cites State v. McCoy, 143 A.3d 7, 15-
16 (Del. 2016) (holding that the involvement of one
state agency in litigation will not necessarily bind
other state agencies who are not parties to such liti-
gation, particularly where the agencies are repre-
sented by separate counsel).

81d. 167 ppA v, PSC at *10. (Emphasis added).

91d. at 32. 168 DNREC July 2018 Comments at 3-4.

80 1. (citing 26 Del.C. §10001(14). 169 pNREC July 2018 Comments at 6-7.

81 q. 17014, at 7.

82 1d. (emphasis in original). 171 1d. at 9-10.

83 4. 172 DNREC's comments filed October 2, 2017.

84 1d. 173 ppA v. PSC, supra n.12

85 June 5, 2018 Tr., p. 1166, lines 5-14. 174 14., at *5.

86 1d. at p. 1166, lines 20-24; p. 1167, line 1. 175 psc Regulation Docket 56, Staff Review and
Recommendation dated July 20, 2017, at 32.

871d. at p. 1167, lines 21-24. 176 pNREC July 31 Comments at 5-6.

88 staff's July 21, 2017 Recommendation ("Staff 177 Addendum to CRI Comments, April 6, 2017, at

Recommendation") at 15, (citing 26 Del.C. 2.

§352(16)).

8 4.

*Please note that no changes were made to the regulation as originally proposed and published in the July
2018 issue of the Register at page 37 (22 DE Reg. 37). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

3008 Rules and Procedures to Implement the Renewable Energy Portfolio Standard

DEPARTMENT OF TRANSPORTATION
DIVISION OF TRANSPORTATION SOLUTIONS
Statutory Authority: 17 Delaware Code, Section 137 (17 Del.C. 8137)
2 DE Admin. Code 2406

ORDER
2406 Policies and Procedures for Acquisition of Certain Real Property

Pursuant to the authority provided by 17 Del.C. §137, the Delaware Department of Transportation ("DelDOT")
proposed to adopt changes to its regulation entitled Policies and Procedures for Acquisition of Certain Real
Property. Notice of the proposed changes was published in the Delaware Register of Regulations Issue 289, dated
October 1, 2018.

The public was given notice and the opportunity to provide DelDOT with comments on proposed amendments.
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There were no questions or comments received during the public comment period and no changes were made
to the regulation as originally proposed and published. Accordingly, the final regulation is not being republished.

Summary of the Evidence and Information Submitted

The proposed changes to the Policies and Procedures for Acquisition of Certain Real Property are procedural
changes, administrative in nature and serve to clarify the intent of the Department.

Findings of Fact

Based on the record in this docket, | make the following findings of fact:

1. The proposed amendments to the existing Policies and Procedures for Acquisition of Certain Real
Property are useful and proper. The public comment period was appropriately held open for 30 days and no public
comment was received.

2. The adoption of these proposed changes to the Policies and Procedures for Acquisition of Certain Real
Property is in the best interests of the State of Delaware. Having receive no public comment, there is no basis upon
which to further amend the regulation and it is adopted as amended.

Decision and Effective Date

Based on the provision of Delaware law and the record of this docket, | hereby adopt the amended Policies
and Procedures for Acquisition of Certain Real Property, as set forth in the version attached hereto, to be effective
December 11, 2018.

It is so ordered on this 15™ day of November, 2018.

Jennifer Cohan, Secretary
Delaware Department of Transportation

*Please note that no changes were made to the regulation as originally proposed and published in the
October 2018 issue of the Register at page 289 (22 DE Reg. 289). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

2406 Policies and Procedures for Acquisition of Certain Real Property
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DIVISION OF WATERSHED STEWARDSHIP

Statutory Authority: 7 Delaware Code, Section 4006(h) and (i) (7 Del.C. 84006(h) and (i))

REGISTER NOTICE

5101 Sediment and Stormwater Regulatory Guidance Documents

The Department of Natural Resources and Environmental Control (DNREC) Division of Watershed
Stewardship Sediment and Stormwater Program has released regulatory guidance documents for public review.
These documents support Regulation No. 5101 Sediment and Stormwater Regulations, as set forth at 7 Del.C.
84006(h) and (i).

The regulatory guidance documents include the following:

e Standard Guidelines for Operation and Maintenance of Stormwater BMPs

» Project Application Meeting checklist

e Stormwater Assessment Study (SAS) Checklist

e Step 2: Preliminary Sediment & Stormwater Management Plan Review Checklist

e Step 3: Sediment & Stormwater Management Plan Review Checklist

e Step 2/3: Sediment & Stormwater Management Plan Review Checklist

e Application for Sediment and Stormwater Management Plan Approval

e Standard Plan Application Forms

» Post Construction Stormwater BMP Construction Review Checklists

« Post Construction Verification Documentation Requirements for Stormwater BMPs

The DNREC Sediment and Stormwater Program hereby provides notice of these regulatory guidance
documents, pursuant to 7 Del.C. 84006(i), which incorporates the provisions of 7 Del.C. §6004. A public hearing
will NOT be held unless the Secretary receives a meritorious request for a hearing within 15 days of date of this
notice, ending December 17, 2018. A request for a public hearing shall be in writing and show familiarity with the
regulatory guidance document and provide a reasoned statement of the regulatory guidance document's probable
impact.

The regulatory guidance documents may be reviewed online at the following website: http:/
www.dnrec.delaware.gov/swc/Pages/SedimentStormwater.aspx

The regulatory guidance documents may also be reviewed at the Department of Natural Resources and
Environmental Control, 89 Kings Highway, Dover, DE 19901.

For appointments to review the regulatory guidance documents, please contact Elaine Webb, DNREC
Sediment and Stormwater Program, 89 Kings Highway, Dover, DE 19901, (302) 739-9921, or emalil
elaine.webb@state.de.us.

PREPARED BY:
Elaine Z. Webb
(302) 729-9921
Elaine.webb@state.de.us
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DEPARTMENT OF AGRICULTURE

OFFICE OF THE STATE VETERINARIAN
PUBLIC NOTICE
901 Poultry Disease Prevention Regulations

The Department of Agriculture proposes to amend its Regulations adopted in accordance with Title 3, Chapter
1 of the Delaware Code to revise the Poultry Disease Prevention Regulations at 3 DE Admin. Code 901. The
purpose of the amended regulations is to update terminology, definitions, requirements for entry to Delaware and
reference to federal rules, and to add a new Section 6.3 to prohibit the slaughter, other than for humane euthanasia
or disease control, of any poultry on the premises of any dealer or broker of poultry or on the premises of any
poultry sales establishment. Other regulations issued by the Department of Agriculture are not affected by this
proposal. The Department of Agriculture is issuing these proposed regulations in accordance with Title 3 of the
Delaware Code. This notice is issued pursuant to the requirements of Chapter 101 of Title 29 of the Delaware
Code.

A copy of the proposed regulations is being published in the December 1, 2018 edition of the Delaware
Register of Regulations. A copy is also on file in the office of the Department of Agriculture, 2320 South DuPont
Highway, Dover, Delaware 19901 and is available for inspection during regular office hours. Copies are also
published online at the Register of Regulations website: http://regulations.delaware.gov/services/
current_issue.shtml.

Interested parties may offer written comments on the proposed regulations or submit written suggestions, data,
briefs or other materials to the Department of Agriculture at the above address as to whether these proposed
regulations should be adopted, rejected or modified. Pursuant to 29 Del.C. §10118(a), public comments must be
received on or before December 31, 2018. Written materials submitted will be available for inspection at the above
address.

On or after December 31, 2018, following review of the public comment, the Department of Agriculture will
determine whether to amend its regulations by adopting the proposed rules or make additional changes because of
the public comments received.

DEPARTMENT OF EDUCATION
PUBLIC NOTICE

The State Board of Education will hold its monthly meeting on Thursday, December 20, 2018 at 5:00 p.m. in
the Townsend Building, Dover, Delaware.

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL

CONTROL

DivISION OF AIR QUALITY
PUBLIC NOTICE
1150 Outer Continental Shelf Air Regulations

The Division of Air Quality (DAQ) is proposing to amend 7 DE Admin. Code 1150 to incorporate updates to the
federal Outer Continental Shelf (OCS) regulations at 40 CFR 55, which have been made since the regulation was
adopted in 2010.

Statements and testimony may be presented either orally or in writing at a public hearing to be held on
Monday, January 7, 2019 beginning at 6:00 PM at the Division of Air Quality's office located at State Street
Commons, 100 W. Water Street, Suite 6A, Dover, DE 19904. Interested parties may submit comments in writing to:
Mark A. Prettyman, DNREC - Division of Air Quality, State Street Commons, 100 W. Water Street, Suite 6A, Dover,
DE 19904. Public comments will be received until close of business Tuesday, January 22, 2019.

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018



https://www.doe.k12.de.us/
https://dnrec.alpha.delaware.gov/
https://agriculture.delaware.gov/
http://regulations.delaware.gov/services/current_issue.shtml
http://regulations.delaware.gov/services/current_issue.shtml
https://agriculture.delaware.gov/poultry-animal-health/contact-us/
https://dnrec.alpha.delaware.gov/air/

CALENDAR OF EVENTS/HEARING NOTICES 549

DivisiON oF WASTE AND HAZARDOUS SUBSTANCES
PUBLIC NOTICE
1375 Regulations Governing Hazardous Substance Cleanup

The premise of the Brownfields Development Program (BDP) is to provide liability protections to parties who
did not cause or contribute to the release of a hazardous substance on a real property. The intent is to investigate
the property, ascertain the quantity and quality of contamination, its fate, transport, and pathways from the source
material, and ultimately the potential harm to affected receptors. Upon completion of the investigation, an eligible
brownfield developer would have to remediate the property before putting the property back into reuse. This would
cleanup the property for the intended use and prevent any further migration of contamination off of the certified
brownfield property.

Remediation of contamination that extends beyond the boundaries of a Brownfield property is not the
responsibility of the Brownfield developer but rather all otherwise potentially responsible parties. As the regulations
are currently written, certified brownfields are "facilities" which mandates the investigation and cleanup of
hazardous substance releases wherever they may be located - on or off the certified brownfield property. The
amendments to the Regulations create a definition of a "certified brownfield" to ensure the remedial responsibilities
of the Brownfield Developer are limited only to the area of the certified brownfield.

In addition the terminology of "abandoned, vacant or underutilized" to define a potential brownfield has been
changed to "the redevelopment, reuse or expansion may be hindered by the reasonable belief that the real
property is environmentally contaminated" to mirror the language in the Brownfields Development Program
enabling statute, 7 Del.C. Chapter 91. The statutory change was made to more closely align with the federal
brownfield statute and regulations. While the change is not required by any federal mandate it will create
consistency between the state and federal brownfields program that will assist in grant writing.

Statements and testimony may be presented either orally or in writing at a public hearing to be held on
Wednesday, January 9, 2019 starting at 6:00 PM in the DNREC Richardson & Robbins Auditorium, 89 Kings
Highway, Dover, DE. If you are unable to attend or wish to submit your comments in advance of the public hearing,
please send your comments to the address below. Interested parties may also submit written comments to the
Department, to the same address below, up until the end of the comment period, which will extend through January
24, 2019, unless a longer period is designated by the hearing officer at the public hearing.

DNREC - Site Investigation and Restoration Section

Subject: HSCA Regulations Hearing

Attn: Jill Williams-Hall

391 Lukens Drive

New Castle, DE 19720

Jill.hall@state.de.us

DivisiION OF WATERSHED STEWARDSHIP
PUBLIC NOTICE
7402 Shellfish Sanitation Regulations

The Atlantic Ocean is currently classified as an Approved Shellfish Growing Area (GA-7) but there is no
commercial or recreational bi-valve shellfish harvest that occurs in this growing area and the State resources to
maintain current sampling and classification work are costly and provide no added benefit to the State. The
purpose of this action is to change the classification of the Atlantic Ocean from an Approved Shellfish Growing
Area to a Prohibited Shellfish Growing Area. By changing the classification status, it will save the State thousands
of dollars annually with no impact to the public which utilizes the State's shellfish resources. If a viable fishery was
determined to exist in the Atlantic Ocean in the future, the area could be reclassified to support the fishery.

The Delaware Fishing Guide has listed that clamming cannot occur within seagrass beds. This addition will
make the Prohibited Shellfish Growing Area classification consistent with the restriction of clamming in seagrass
beds referenced in the Delaware Fishing Guide for over ten years.

The definition of Shellfish Seed and Maximum Seed Size will be added to Shellfish Sanitation Regulations to
be consistent with current Fish and Wildlife Shellfish Aquaculture Regulations for the Inland Bays.
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There are no costs associated with these regulatory changes and there is minimal or no impact to commercial
or recreational bi-valve shellfish harvesters. This action will save the State of Delaware thousands of dollars
annually and continue to protect the State's seagrass restoration efforts.

The hearing record on the proposed changes to 7402 Shellfish Sanitation Regulations will be open December
1, 2018. Individuals may submit written comments regarding the proposed changes via e-mail to
Lisa.Vest@state.de.us or via the USPS to Lisa Vest, Hearing Officer, DNREC, 89 Kings Highway, Dover, DE
19901 (302) 739-9042. Public comments will be accepted through close of business Friday, February 15t 2019. A

public hearing on the proposed amendment will be held on January 17, 2019 beginning at 6:00 pm in the DNREC
Auditorium, located at the Richardson & Robbins Building, 89 Kings Highway, Dover, DE 19901.

DEPARTMENT OF SAFETY AND HOMELAND SECURITY

DELAWARE COUNCIL ON POLICE TRAINING
PUBLIC NOTICE
801 Regulations of the Delaware Council on Police Training

The Council on Police Training (COPT), pursuant to 11 Del.C. §8404(a)(14), proposes to revise its regulations.
The proposed amendments, which were voted on in a regular meeting by the COPT on October 16, 2018, seek to
update, clarify and provide more detailed information regarding training requirements and records, employment
status, COPT certification, and procedures for non-compliance.

The COPT will allow for the submission of written comments, suggestions, or other materials regarding the
proposed rules to the Department of Safety and Homeland Security Attn: Christopher Klein, Public Safety Building
Suite 220, P.O. BOX 818, Dover, Delaware 19903-0818 or e-mail Christopherm.klein@state.de.us. Any written
submission in response to this notice and the relevant proposed regulations must be received by the Department of
Safety and Homeland Security no later than 4:30 p.m. (EST) on December 31, 2018. A copy of this regulation may
be viewed online at the Registrar of Regulation's website, http://regulations.delaware.gov/services/
current_issue.shtml.

DELAWARE COUNCIL ON POLICE TRAINING
PUBLIC NOTICE
802 COPT K-9 Training Standards and Requirements

The Council on Police Training (COPT), pursuant to 11 Del.C. 88404(a)(14), proposes to create regulations.
The proposed regulations, which were voted on in a regular meeting by the COPT on October 16, 2018, seek to
establish basic training and qualification standards for police K-9 teams.

The COPT will allow for the submission of written comments, suggestions, or other materials regarding the
proposed rules to the Department of Safety and Homeland Security Attn: Christopher Klein, Public Safety Building
Suite 220, P.O. BOX 818, Dover, Delaware 19903-0818 or e-mail Christopherm.klein@state.de.us. Any written
submission in response to this notice and the relevant proposed regulations must be received by the Department
of Safety and Homeland Security no later than 4:30 p.m. (EST) on December 31, 2018. A copy of this regulation
may be viewed online at the Registrar of Regulation's website, http://regulations.delaware.gov/services/
current_issue.shtml.

DIVISION OF STATE POLICE
5500 BAIL ENFORCEMENT AGENTS
PUBLIC NOTICE

Notice is hereby given that the Board of Examiners of Bail Enforcement Agents, in accordance with 24 Del.C.
Ch. 55 proposes to amend the following adopted rule in 24 DE Admin. Code 5500 Bail Enforcement Agents: Rule
2.0 Badges, Patches, and Advertisements. If you wish to view the complete Rule, contact Ms. Ashley Hughes at
(302) 672-5337. Any persons wishing to present views may submit them in writing, by December 31, 2018, to

DELAWARE REGISTER OF REGULATIONS, VOL. 22, ISSUE 6, SATURDAY, DECEMBER 1, 2018



mailto:Lisa.Vest@state.de.us
mailto:Christopherm.klein@state.de.us
mailto:Christopherm.klein@state.de.us
http://regulations.delaware.gov/services/current_issue.shtml
http://regulations.delaware.gov/services/current_issue.shtml
mailto:Christopherm.klein@state.de.us
http://regulations.delaware.gov/services/current_issue.shtml
http://regulations.delaware.gov/services/current_issue.shtml
https://dshs.delaware.gov/
https://dshs.delaware.gov/
https://dshs.delaware.gov/
https://dsp.delaware.gov/
http://dsp.delaware.gov/

CALENDAR OF EVENTS/HEARING NOTICES 551

Delaware State Police, Professional Licensing Section, P.O. Box 430, Dover, DE 19903. The Board will hold its
quarterly meeting Thursday, February 14, 2019, 10:00am, at the Tatnall Building, 150 Martin Luther King, Jr.
Boulevard South, Room 112, Dover, DE.

DEPARTMENT OF STATE

OFFICE OF THE STATE BANK COMMISSIONER
PUBLIC NOTICE
102 Procedures Governing the Creation and Existence of an Interim Bank

The State Bank Commissioner proposes to amend Regulation 102 - Procedures Governing the Creation and
Existence of an Interim Bank. The proposed amendments to the Regulation would add an additional permissible
purpose for the formation of an interim bank and, a technical amendment, which removes a reference to the former
Regulation number. This proposed amendment is not substantially likely to impose additional costs or burdens
upon individuals and/or small businesses. Other Regulations issued by the State Bank Commissioner are not
affected by this proposed amendment. The State Bank Commissioner is issuing this proposed amended
Regulation in accordance with Title 5 of the Delaware Code. This Notice is issued pursuant to the requirements of
Title 29 of the Delaware Code, Chapter 11, Subchapter Ill, Chapter 101, Subchapter I, and Chapter 104, Sections
10404A(b)(1) and 10404B(b)(1).

A copy of the proposed amended Regulation is being published in the December 1, 2018 edition of the
Delaware Register of Regulations. Copies are also on file in the Office of the State Bank Commissioner, 43 South
DuPont Highway, Edgehill Shopping Center, Dover, DE 19901 and are available for inspection during regular office
hours. Copies are available upon request.

Interested parties may offer comments on the proposed amended Regulation or submit written suggestions,
data, briefs or other materials to the Office of the State Bank Commissioner at the above address as to whether the
proposed amended Regulation should be adopted, rejected or modified. Pursuant to 29 Del.C. §10118(a), public
comments must be received on or before January 3, 2019. Written materials submitted will be available for
inspection at the above address.

On or after January 3, 2019, following review of the public comment, the State Bank Commissioner will
determine whether to adopt the proposed amended Regulation, or make additional changes because of the public
comments received.

DEPARTMENT OF TRANSPORTATION

DIVISION OF TRANSPORTATION SOLUTIONS
PUBLIC NOTICE
2408 Performance-Based Contractor Evaluation Procedures

Senate Bill 208 of the 149th General Assembly made changes to 29 Del.C. 86962 relating to public works
contracting requiring the Delaware Department of Transportation (DelDOT) to implement a performance-based
rating system for contractors that is defined in regulations. To fulfill this requirement, the Department, through its
Division of Transportation Solutions, seeks to promulgate a new regulation entitled Performance-Based Contractor
Evaluation Procedures.

DelDOT will take written comments on this proposed Section 2408 of Title 2, Delaware Administrative Code,
from December 1, 2018 through December 31, 2018. The public may submit their comments to:

Robert McCleary, Chief Engineer, Division of Transportation Solutions

(Robert.McCleary@state.de.us) or in writing to his attention,

Chief Engineer

Delaware Department of Transportation

P.O. Box 778

Dover, DE 19903
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