Delaware Registfer
| 0

Regulations

Issue Date: August 1, 1999
Volume 3 - Issue 2 Pages 116 - 352

IN THIS ISSUE:

Regulations:
Proposed
Final
Governor
Appointments
General Notices
Calendar of Events &
Hearing Notices

Pursuant to 29 Del. C. Chapter 11, Subchapter 111, this issue of the Register contains
all documents required to be published, and received on or before July 15, 1999.



INFORMATION ABOUT THE DELAWARE
REGISTER OF REGULATIONS ol

DELAWARE REGISTER OF REGULATIONS

The Delaware Register of Regulations is an
official State publication established by authority
of 69 Del. Laws, c. 107 and is published on the
first of each month throughout the year.

The Delaware Register will publish any
regulations that are proposed to be adopted,
amended or repealed and any emergency
regulations promulgated.

The Register will also publish some or all of
the following information:

» Governor’s Executive Orders

* Governor’s Appointments

» Attorney General’s Opinions in full text

» Agency Hearing and Meeting Notices

* Other documents considered to be in the
public interest.

CITATION TO THE
DELAWARE REGISTER

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:

2:6 Del. R. 1000 - 1010 (December 1, 1998)
refers to Volume 2, Issue 6, pages 1000 - 1010 of
the Delaware Register issued on December 1,
1998.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues)
for the Delaware Register of Regulations is
$120.00. Single copies are available at a cost of
$12.00 per issue, including postage. For more
information contact the Division of Research at
302-739-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS

Delaware citizens and other interested parties
may participate in the process by which
administrative regulations are adopted, amended
or repealed, and may initiate the process by which
the validity and applicability of regulations is
determined.

Under 29 Del.C. 810115 whenever an
agency proposes to formulate, adopt, amend or
repeal a regulation, it shall file notice and full text
of such proposals, together with copies of the
existing regulation being adopted, amended or
repealed, with the Registrar for publication in the
Register of Regulations pursuant to 81134 of this
title. The notice shall describe the nature of the
proceedings including a brief synopsis of the
subject, substance, issues, possible terms of the
agency action, a reference to the legal authority of
the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
persons may present their views; if in writing, of
the place to which and the final date by which such
views may be submitted; or if at a public hearing,
the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not
be scheduled less than 20 days following
publication of notice of the proposal in the
Register of Regulations. If a public hearing will
be held on the proposal, notice of the time, date,
place and a summary of the nature of the proposal
shall also be published in at least 2 Delaware
newspapers of general circulation.  The notice
shall also be mailed to all persons who have made
timely written requests of the agency for advance
notice of its regulation-making proceedings.

The opportunity for public comment shall be
held open for a minimum of 30 days after the
proposal is published in the Register of
Regulations. At the conclusion of all hearings and
after receipt, within the time allowed, of all written
materials, upon all the testimonial and written
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evidence and information submitted, together with
summaries of the evidence and information by
subordinates, the agency shall determine whether
a regulation should be adopted, amended or
repealed and shall issue its conclusion in an order
which shall include: (1) A brief summary of the
evidence and information submitted; (2) A brief
summary of its findings of fact with respect to the
evidence and information, except where a rule of
procedure is being adopted or amended; (3) A
decision to adopt, amend or repeal a regulation or
to take no action and the decision shall be
supported by its findings on the evidence and
information received; (4) The exact text and
citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6)
Any other findings or conclusions required by the
law under which the agency has authority to act;
and (7) The signature of at least a quorum of the
agency members.

The effective date of an order which adopts,
amends or repeals a regulation shall be not less
than 10 days from the date the order adopting,
amending or repealing a regulation has been pub-
lished in its final form in the Register of Regula-
tions, unless such adoption, amendment or repeal
qualifies as an emergency under 810119.

Any person aggrieved by and claiming the
unlawfulness of any regulation may bring an
action in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption,
amendment or repeal of a regulation shall be sub-
ject to review until final agency action on the pro-
posal has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court as a
defense in the action.

Except as provided in the preceding section,
no judicial review of a regulation is available
unless a complaint therefor is filed in the Court
within 30 days of the day the agency order with
respect to the regulation was published in the
Register of Regulations.
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The table printed below lists the regulations that have been proposed, adopted, amended or repealed
in the preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that
issue of the Register in which the regulation was published. Proposed regulations are designated with
(Prop.); Final regulations are designated with (Final); Emergency regulations are designated with
(Emer.); and regulations that have been repealed are designated with (Rep.).
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text.
Language which is strieken through indicates text being deleted.

Proposed Regqulations

Under 29 Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it shall file
notice and full text of such proposals, together with copies of the existing regulation being adopted, amended or repealed, with
the Registrar for publication in the Register of Regulations pursuant to 81134 of this title. The notice shall describe the nature
of the proceedings including a brief synopsis of the subject, substance, issues, possible terms of the agency action, a reference
to the legal authority of the agency to act, and reference to any other regulations that may be impacted or affected by the
proposal, and shall state the manner in which persons may present their views; if in writing, of the place to which and the final
date by which such views may be submitted; or if at a public hearing, the date, time and place of the hearing. If a public
hearing is to be held, such public hearing shall not be scheduled less than 20 days following publication of notice of the
proposal in the Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation; The
notice shall also be mailed to all persons who have made timely written requests of the agency for advance notice of its

regulation-making proceedings.

DELAWARE STATE FIRE
PREVENTION COMMISSION

Statutory Authority: 16 Delaware Code,
Section 6603 (16 Del.C. 6603)

NOTICE OF PUBLIC HEARING

The Delaware State Fire Prevention Commission will
hold a hearing pursuant to 16 Del. C. 86603 and 29 Del. C.
Ch. 101, to receive public comment regarding a proposed
change to the State Fire Prevention Regulations. The
Commission is proposing to amend the Ambulance Service
Regulations as follows:

Add BLS Ambulance Provider/First Responder Section.
DATE, TIME AND PLACE OF PUBLIC HEARING

DATE: Tuesday, September 21, 1999

TIME: 9:00 AM and 7:00 PM

PLACE: Commission Chamber Delaware State Fire School
Delaware Fire Service Center, 1463 Chestnut
Grove Road, Dover, Delaware 19904

Persons may view the proposed addition to the
Regulations between the hours of 8:00 a.m. to 4:30 p.m.,
Monday through Friday, at the Delaware State Fire
Prevention Commission Office, Delaware Fire Service
Center, 1463 Chestnut Grove Road, Dover, Delaware,
19904.

Persons may present their views in writing by mailing
their views to the Commission at the above address prior to
the hearing or by offering testimony at the public hearing. If
the number of persons desiring to testify at the public
hearing is large, the amount of time allotted to each speaker
will be limited.

ADDENDUM TO THE AMBULANCE SERVICE
REGULATIONS OF THE STATE FIRE
PREVENTION COMMISSION
BLS AMBULANCE PROVIDER/FIRST RESPONDER
1999

I. DEFINITIONS

1. For the purpose of this policy the following
definitions are used.

2. State Fire Prevention Commission — The State
Governing Body mandated in Title 16, Delaware Code
whom Regulates the Basic Life Support System in
Delaware.

3. Delaware Emergency Medical Technician — Basic/
Ambulance Attendant — The individual as defined in Title 16
of Delaware code who provides patient care on an
ambulance and has completed the National Department of
Transportation curriculum and initially certified as a
National Registered and Delaware Emergency Medical
Technician-Basic and upon recertification chooses to meet
only the state requirements.

4. National Registry of Emergency Medical
Technicians — The nationally recognized organization for the
testing and registering of persons who have completed a
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DOT, EMT-Basic course.

5. National Department of Transportation —
Emergency Medical Technician Curriculum: A
curriculum developed and adopted by the Federal
Government as a recommended guide for people providing
emergency care in the field.

6. National Registered Emergency  Medical
Technician — Basic — a person who completed the DOT
curriculum and passes the National Registry of Emergency
Medical Technicians Examination.

7. Office of Emergency Medical Services — The State
Agency Mandated in Title 16 that serves as the designated
representative of the NREMT; provides medical advise and
direction; regulates the statewide automatic external
defibrillator program; and coordinates data collection
activities for the EMS system.

8. Certification — An initial authorization to practice
the skills of an EMT-Basic specifying that the individual has
successfully completed and passed the approved curriculum
and evaluation instruments.

9. Recertification Training — A defined curriculum
that once completed allows the individual to continue
practicing as an EMT-B for a specific period of time.

10. AED Certification — Semi-Automatic External
Defibrillation Training and Certification as recognized by
the Delaware board of Medical Practice.

11. First Responder — An individual who has to take the
First Responder Course as provided by the Delaware State
Fire School.

12. First Responder Curriculum — The United States
Department of Transportation National Standard Curriculum
for First Responders.

13. Cardiopulmonary Resuscitation CPR - A
combination of chest compressions and rescue breathing
used during cardiac and respiratory arrest to keep
oxygenated blood flowing to the brain. (AHA Manual)

14. Cardiopulmonary Resuscitation CPR - A
combination of chest compressions and rescue breathing
used during cardiac and respiratory arrest to keep
oxygenated blood flowing to the brain.

15. NREMT - The National Registry of Emergency
Medical Technicians.

16. DOT- United States Department of Transportation

17. Refresher — A course of instruction authorized by
the DOT respectively for EMT-B or First Responders that
prepare the ambulance provider for recertification by the
DFPC or the NREMT.

18. EMT-B — Emergency Medical Technician — Basic

19. DSFS - Delaware State Fire School

20. OEMS - Office of Emergency Medical Services,
Division of Public Health.

21. DFPC - The
Commission

22. EMT-B - Bridge Course — A state-approved course

Delaware Fire Prevention

of instruction that upon successful completion entitles the
provider to sit for the NREMT-B examination.

Il. TRAINING STANDARD

Effective June 16, 1998, the current of United States
Department of Transportation Emergency Medical
Technician — Basic National Standard Curriculum shall be
the curriculum adopted for the Ambulance Attendants in the
State of Delaware.

I1l. TRAINING CERTIFICATION

All individuals who successfully complete initial EMT-
B training or a bridge course shall be eligible for and must
successfully pass the NREMT examination to receive
Delaware EMT-B certification.

IV. EFFECTIVE DATE OF IMPLEMENTATION

January 1, 2002 all ambulance attendants who provide
patient care and ride in the patient care compartment shall be
Emergency Medical Technicians — Basic.

V. ELIGIBILITY FOR CERTIFICATION

A. Apply to the Delaware State Fire Prevention
Commission on the approved application form:

B. An individual may apply for and receive
certification as an Ambulance Attendant provided that.

1. They are a member in good standing of a
Delaware Fire Department, an Ambulance Organization, a
Private Ambulance Provider or any other group, business or
industry certified by the Delaware State Fire Prevention
Commission to provide ambulance service.

2. They have obtained registration from the
NREMT.

3. The Chief, CEO, or head of the respective
organization signs the application.

V1. CERTIFICATION

A. Every individual who successfully completes the
National Registry of Emergency Medical Technician-Basic
certification will receive registration for the time period to
coincide with the NREMT registration cycle. This is
typically a two-year period. Individuals will be issued a
Delaware EMT-B certification upon successful completion
of initial or bridge course and the NREMT registration
process.

B. During the Implementation phase from January 1,
1998 to December 31, 2001 initial NREMT-B certification
may be obtained in one of two ways:

1. Complete a full Emergency Medical
Technician Basic course as offered by a member of the
Prehospital Education Consortium of Delaware or other
recognized training program and passes the National
Registry of Emergency Medical Technicians examination.
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Prerequisites
a. Must be 18 years or older
b. Healthcare Provider CPR
c. AED Certification
2. Complete an Emergency Medical Technician
Bridge course offered by a member of the Prehospital
Education Consortium of Delaware or other recognized
training program and passes the National Registry of
Emergency Medical Technicians examination.
Prerequisites
a. Must possess current ambulance attendant
or Emergency Care Technician certification.
b. CPR/AED
c. Must be 18 years old or older
C. After 2001 certification will be obtained by
completing a state approved EMT-B Course and passing the
National Registry of Emergency Medical Technicians Exam.
D. The Bridge Course will be offered only during
implementation which ends December 31, 2001.

VIl. RECERTIFICATION

A. Individuals will be recertified for a two-year period.

B. All individuals initially receive both a State and
NREMT-B Certification. After the first two years, the
department or the individual may:

1. Reregister with the NREMT. The provider
will be recertified as both a Delaware EMT-B and NREMT-
B.

2. Recertify as a Delaware EMT-B.

C. The registration requirements for a National
Registry of Emergency Medical Technicians — Basic will be
determined by the National Registry of Emergency Medical
Technicians.

D. The recertification requirements for a Delaware
EMT-B will be determined by the Delaware State Fire
Prevention Commission, with recommendations of their
medical advisor/director.

VIIl. CONTINUING EDUCATION REQUIREMENTS

A. Requirements for continuing education will be
determined by the authority having jurisdiction over type
and quantity of Continuing Education required.

B. Special Requirements:

1. Continuing education classes to achieve re-
registration through the NREMT will be reviewed for
approval by the OEMS in accordance with NREMT policy
and procedure.

2. Delaware Continuing Education classes will be
approved by the State Fire Prevention Commission with
recommendation of their Medical Advisor/Director.

IX. DECERTIFICATION
A. An Ambulance attendant will lose their Delaware
EMT-B Certification to provide patient care if:

1. They do not meet the required continuing
education requirements as defined by the State Fire
Prevention Commission.

2. Certification is revoked by the State Fire
Prevention Commission following procedures and in
compliance with Delaware fire Service Standards.

B. National Registry of Emergency Medical
Technicians will revoke certification based upon their
national policy. If an individual has their certification
revoked by the National Registry of Emergency Medical
Technicians the State Fire Prevention Commission may also
revoke their Delaware EMT-B Certification.

X. EXPIRED CERTIFICATIONS
A. Maintain state EMT-B certification, but NREMT-B
lapsed and wish to regain NREMT-B.
1. Attends DOT EMT-B refresher as specified by
National Registry of Emergency Medical Technicians
2. Pass DOT EMT-B Practical Exam
3. Pass National Registry of Emergency Medical
Technicians Written Exam
B. Both state EMT-B certificaion and NREMT-B
lapsed beyond two years
1. Attend EMT-B course and pass the National
Registry of Emergency Medical Technicians exam
2. CPR/AED - Current Certification.
C. Both state EMT-B certification and NREMT-B
lapsed less than two years
1. DOT EMT-B Refresher
2. CPR/AED Current

3. National Registry of Emergency Medical
Technicians/State Practical Exam
4. National Registry of Emergency Medical

Technicians written exam.

XI. TESTING PROCEEDURES

Initial testing and retesting for National Registered
EMT-B and National Registered First Responders will
follow the guidelines set forth by the National Registry of
Medical Technicians.

XIl. RECIPROCITY
A. EMT’s who enter Delaware with prior Emergency
Medical Services Training will receive reciprocity in the
Delaware System provided that.
1. They become a member
ambulance service provider.
2. They have a current National Registry EMT-B
certification.
A. Submit request for reciprocity
B. CPR and AED as approved in Delaware
C. Challenge four (4) practical exams
3. They have a current EMT-B certification from
another state

of a certified
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A. Certification less
practical less than 12 months
1. State approved practical exam
2. National Registry written exam
B. Certification greater than two years and
practical greater than 12 months
1. State Practical/National

than 2 years and

Registry
exam
2. Complete DOT EMT-B Refresher
3. National Registry written exam
4. State Approved AED & CPR
Certification
4. They submit the required application form to
the State Fire Prevention Commission.
B. PARAMEDICS
They hold a current certification and/or license
specified below
1. National
Technician-Paramedic
A. Submit request for reciprocity
B. Must produce current cards AED/CPR
C. Letter from affiliate
2. Emergency Medical
from another state
A. Challenge National Registry exam at the
basic or Paramedic level
B. Must take DOT refresher at the level they
are challenging written exam
C. REGISTERED NURSE
1. Registered Nurse or higher with current
Ambulance Attendant Certification
A. DOT EMT-B Refresher
B. National Registry/State approved practical

Registered Emergency Medical

Technician-Paramedic

exam
C. CPR/AED
D. NREMT-B exam
E. Letter from affiliate
2. Registered Nurse or higher with no prior EMS
training.
A. CPR/AED
B. EMT-B course
C. State approved practical
D. National Registry written exam
D. PHYSICIANS WITH DELAWARE LICENSE
1. CPR/AED
2. State approved practical exam
3. National Registry Written exam
4. Letter from affiliate

E. PHYSICIANS WITHOUT DELAWARE
LICENSE
1. CPR/AED
2. EMT-B course National Registry State

approved practical
3. National Registry Written exam

4. Letter from affiliate
F. The State Fire Prevention Commission reserves the
right to administer a written examination if deemed
necessary.
G. The State Fire Prevention Commission will grant
reciprocity with recommendations from their Medical
Advisor/Director.

XIIl. REPORTING
A. Every individual who operates as an ambulance
attendant and provides patient care will:

1. Ensure that the State mandated EMS Run paper
on computer data report is submitted to ambulance agency
for forwarding to the proper collection agency and the
receiving health care facility. Failure to comply with data
submission will result in loss of ambulance attendant
certification.

2. Submit any other data to the designated
agencies as required by the State Fire Prevention
Commission.

XIV. FIRST RESPONDER
A. Individuals who successfully complete the
Delaware State Fire School First Responder Course will be
certified as same by the Delaware State Fire Prevention
Commission for a period of two years.
First Responder Criteria
1. CPR/AED Prerequisites
2. Must be 16 years old or older
B. National Registry First Responder Certification is
optional
C. Individuals who have maintained their Ambulance
Attendant Certification until December 31, 2001 but do not
become an Emergency Medical Technician Basic will be
certified asa First Responder.
D. A First Responder may provide initial on scene care
in the following situations.
1. Initial on scene care as contained in the First
Responder curriculum.
2. Semi Automatic External
holding an AED card.
3. Cardiopulmonary Resuscitation (CPR)
E. The First Responder may not provide transport of a
patient without an EMT-B or higher present.
F. First Responders can participate as a member of an
ambulance crew with an EMT-B providing Patient Care.
G. Must re certify as mandated by the State Fire
Prevention Commission to maintain First Responder Status.
1. DOT First Responder Refresher, AED & CPR
2. National Registry — As determined by National
Reqistry
H. May have their certification revoked by the State
Fire Prevention Commission in compliance with Delaware
Fire Service Standards.

Defibrillation if
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I.  Reciprocity for First Responders from other states
must submit request for reciprocity, uptain CPR/AED as
approved in Delaware, and challenge two practicals.

XV. Expired First Responder Cards CERTIFICATIONS
A. State First Responder card lapsed Less than two (2)
years
1. Refresher as specified by State Fire Prevention
Commission
2. DOT First Responder Refresher
3. Current CPR & AED
B. Maintain State First Responder,
Registry First Responder lapsed
1. Refresher with practical evolutions as specified
by National Registry
2. National Registry First Responder written

but national

exam
C. State First Responder and National registry First
Responder lapsed within two years
1. DOT First Responder Refresher
2. State approved practical
3. National Registry First Responder exam
D. State First Responder and National Registry First
Responder lapsed greater than 2 years: Must take entire First
Responder Course

DEPARTMENT OF FINANCE

DivisION OF REVENUE
DELAWARE STATE LOTTERY OFFICE

Statutory Authority: 29 Delaware Code,
Section 4805(a) (29 Del.C. 4805(a))

The Delaware State Lottery Office proposes to amend
Delaware Lottery Rule 23 regarding the payment of prizes in
the Lottery’s Powerball game. The rule merely tracks a
recent change in the operation of the Powerball game for the
payment of prizes. The Lottery will receive written public
comments from August 1, 1999 through August 30, 1999.
Comments should be sent to Wayne Lemons, Director-
Delaware Lottery, 1575 McKee Road, Suite 102, Dover, DE
19904-1903. Copies of the proposed rule can be obtained
from the Lottery office at that address.

(23) Payment of Prizes

(@ All prizes shall be paid within a reasonable time
after they are awarded and after the claims are verified by the
Director. For each prize requiring annual payments, all
payments after the first payment shall be made on the
anniversary date of the first payment in accordance with the
type of prize awarded. The Director may, at any time, delay

any payment in order to review a change of circumstances
relative to the prize awarded, the payee, the claim, or any
other matter that may have come to his attention. All
delayed payments will be brought up to date immediately
upon the Director’s confirmation and continue to be paid on
each original anniversary date.

(b) For Grand Prizes in the Lottery’s Powerball game,
those prizes shall be paid at the election of the player made
no later than 60 days after the player becomes entitled to the
prize with either a per winner annuity or cash payment. If
the payment election is not made at the time of purchase and
is not made by the player within 60 days after the player
becomes entitled to the prize, then the prize shall be paid as
an annuity prize. An election for an annuity payment made
by a player before ticket purchase or by system default or
design may be changed to a cash payment at the election of
the player until the expiration of 60 days after the player
becomes entitled to the prize. The election to take the cash
payment may be made at the time of the prize claim or
within 60 days after the player becomes entitled to the prize.
An election made after the winner becomes entitled to the
prize is final and cannot be revoked, withdrawn or otherwise
changed. Shares of the Grand Prize shall be determined by
dividing the cash available in the Grand Prize pool equally
among all winners of the Grand Prize. Winner(s) who
elected a cash payment shall be paid their share(s) in a single
cash payment. The annuitized option prize shall be
determined in accordance with the rules and procedures
approved by the Multi-State Lottery Association, of which
the Delaware Lottery is a participating member. Neither the
Multi-State Lottery Association nor the member lotteries
including the Delaware Lottery shall be responsible or liable
for changes in the advertised or estimated annuity prize
amount and the actual amount purchased after the prize
payment method is actually known to the Multi-State L ottery
Association. In certain instances announced by the Multi-
State Lottery Association Product Group, the Grand Prize
shall be a guaranteed amount and shall be determined
pursuant to MUSL rules and procedures. If individual shares
of the cash held to fund an annuity is less than $250,000, the
MUSL Product Group, in its sole discretion, may elect to pay
the winners their share of the cash held in the Grand Prize
pool. All annuitized prizes shall be paid annually in twenty-
five equal payments with the initial payment being made in
cash, to be followed by twenty-four payments funded by the

annuity.
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DEPARTMENT OF HEALTH AND

SOCIAL SERVICES

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (31 Del.C. 505)

PUBLIC NOTICE
Medicaid / Medical Assistance Program

In  compliance with the State's Administrative
Procedures Act (APA - Title 29, Chapter 101 of the
Delaware Code) and with 42CFR 8447.205, and under the
authority of Title 31 of the Delaware Code, Chapter 5,
Section 505, the Delaware Department of Health and Social
Services (DHSS) / Division of Social Services / Medicaid
Program is amending its independent laboratory manual.

Any person who wishes to make written suggestions,
compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must
submit same to the Director, Medical Assistance Programs,
Division of Social Services, P.O. Box 906, New Castle, DE
19720 by August 31, 1999.

REVISION:
Independent Laboratory Provider Manual

I. GENERAL INFORMATION
All tests performed by an independent laboratory must
be documented in the patient’s medical record by a written

order from the ordering practitioner. Fhe-sighing—of-the

practitioners—pame—by—anether—ndividual—orthe—use—of
faesimiesarenot-aceeptable: Any-tele Phoned-in orders for
laboratory testings must be followed with a written order
within 30 days. supperted—by—a—signed—erder—from—the

An independent laboratory may use a reference
laboratory to perform a test for which the independent lab is
not certified.

DEPARTMENT OF NATURAL
RESOURCES AND

ENVIRONMENTAL CONTROL

DivisioN OF AIR AND WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

REGISTER NOTICE

1. TITLE OF THE REGULATIONS:

THE DELAWARE ON-ROAD MOBILE SOURCE
EMISSIONS BUDGETS FOR THE DELAWARE PHASE Il
ATTAINMENT DEMONSTRATION: An Addendum to The
Delaware Phase Il Attainment Demonstration For The
Philadelphia-Wilmington-Trenton Ozone  Nonattainment
Area

2. BRIEF SYNOPSIS OF
SUBSTANCE AND ISSUES:

In May 1998 the Delaware Department of Natural
Resources and Environmental Control (DNREC) submitted
to the U.S. Environmental Protection Agency (EPA) a
document entitled "The Delaware Phase 1l Attainment
Demonstration for Philadelphia-Wilmington-Trenton Ozone
Nonattainment Area™ ("The Phase Il document™). The Phase
Il document successfully demonstrated attainment of the 1-
hour ozone National Ambient Air Quality Standard
(NAAQS) for the Delaware portion of the Philadelphia-
Wilmington-Trenton ozone nonattainment area (NAA).
Kent and New Castle counties are the two Delaware severe
ozone nonattainment counties for which the modeled
attainment demonstration is required by the 1990 Clean Air
Act Amendments (CAAA). The attainment year for the
severe ozone Philadelphia-Wilmington-Trenton NAA is year
2005. The Phase 11 document listed all the control measures
utilized in the attainment demonstration, but did not list the
on-road mobile source emissions budgets for the purposes of
transportation conformity. Therefore, this addendum assigns
the on-road mobile source emissions budgets for the Kent
and New Castle county severe ozone NAA.

THE  SUBJECT,

3. POSSIBLE TERMS OF THE AGENCY ACTION:
None

4, STATUTORY BASIS OR LEGAL AUTHORITY
TO ACT:

7 Del. C., Chapter 60 Section 6010

Clean Air Act Amendments of 1990
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5. OTHER REGULATIONS THAT MAY BE
AFFECTED BY THE PROPOSAL.:
None

6. NOTICE OF PUBLIC COMMENT:
August 26, 1999, 6:00 pm; DNREC Auditorium; 89
Kings Highway; Dover, DE 19901

7. PREPARED BY:

Alfred R. Deramo, Program Manager (302) 739-4791
Mohammed A. Mazeed, Environmental Engineer (302) 739-
4791, July 13, 1999

The Delaware On-Road Mobile Source Emissions
Budgets For The Delaware Phase 11 Attainment
Demonstration

An Addedum To
The Delaware Phase Il Attainment Demonstration
for the Philadelphia-Wilmington-Trenton Ozone
Nonattainment Area
May 1998

Submitted by
State of Delaware
Department of Natural Resources and Environmental
Control
Division of Air and Waste Management
Air Quality Management Section

In Conjunction With
The Delaware Department of Transportation

July 1999

In May 1998 the Delaware Department of Natural
Resources and Environmental Control (DNREC) submitted
to the U.S. Environmental Protection Agency (EPA) a
document entitled "The Delaware Phase Il Attainment
Demonstration for Philadelphia-Wilmington-Trenton Ozone
Nonattainment Area" ("The Phase Il document™). The Phase
Il document successfully demonstrated attainment of the 1-
hour ozone National Ambient Air Quality Standard
(NAAQS) for the Delaware portion of the Philadelphia-
Wilmington-Trenton ozone nonattainment area (NAA).
Kent and New Castle counties are the two Delaware severe
ozone nonattainment counties for which the modeled
attainment demonstration is required by the 1990 Clean Air
Act Amendments (CAAA). The attainment year for the
severe 0zone Philadelphia-Wilmington-Trenton NAA is year
2005. The Phase Il document listed all the control measures
utilized in the attainment demonstration, but did not list the
on-road mobile source emissions budgets for the purposes of
transportation conformity. Therefore, this addendum assigns

the on-road mobile source emissions budgets for the Kent
and New Castle county severe ozone NAA.

Phase 11 On-Road Mobile Source Emissions Budgets

The Phase 1l document demonstrated attainment of the
1-hour ozone standard in Delaware's portion of the
Philadelphia-Wilmington-Trenton NAA for the July 18-20,
1991 episode with OTAG Strategy Run2 boundary
conditions. Since the modeled attainment test is for the
attainment year 2005, DNREC developed the ozone
precursor emissions, i.e., volatile organic compound (VOC)
and oxides of nitrogen (NOX), for the point, stationary area,
off-road and on-road mobile source categories by projecting
the 1990 baseline emissions of each source category to year
2005. The projected emissions have all the mandated
controls from the CAAA, controls from Delaware's rate-of-
progress plans, and any other known national, regional and
local controls. Since on-road mobile source emissions are
temperature dependent, the July 18, 19 and 20, 2005
emissions were based on July 18, 19 and 20, 1991
temperatures, respectively. Of these three days, on-road
mobile source emissions on July 20" were the highest.
Since Delaware demonstrated attainment on all three days,
Delaware chooses the emissions from July 20t for setting

the on-road mobile source emissions budgets. The VOC and
NOXx budgets for each county are summarized in Table 1.

Table 1. On-Road Mobile Source Emissions Budgets for
Year 2005
in Tons per Peak Ozone Season Day (TPD)

County VOC Emissions NOx Emissions
Kent 5.76 9.60
New Castle 16.93 27.07
Total Nonattainment 22.69 36.67

Therefore, for the purposes of transportation
conformity, the year 2005 VOC and NOx emissions budgets
for Kent County are 5.76 TPD and 9.60 TPD, respectively,
and for New Castle County, the year 2005 VOC and NOx
emissions budgets are 16.93 TPD and 27.07 TPD,
respectively.
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DivisiON OF AIR AND WASTE MANAGEMENT
AIR QUALITY MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

REGISTER NOTICE

1. TITLE OF THE REGULATIONS:
Regulation 39 - NOx Budget Trading Program

2. BRIEF SYNOPSIS OF
SUBSTANCE AND ISSUES:

The ambient air in Delaware does not meet the national
ambient air quality standard (NAAQS) for the pollutant
ozone. It has been determined that NOx, a pollutant that
contributes to the formation of ozone, must be reduced in
order for Delaware to support its Rate of Progress Plan and
ozone attainment demonstration. The Department is herein
finalizing a new regulation that requires boilers and indirect
heat exchangers rated at 250 MMBTU/hr, or greater, heat
input and electric generating units with an electrical output
rating of 15 MW, or greater, to meet NOx emissions cap
limitations that collectively reflect substantial reductions in
NOx emissions. To aid industry in making the necessary
reductions in a more cost effective manner, the regulation
includes provisions that facilitate compliance through
participation in a regional cap and trade program
administered by the USEPA.

THE  SUBJECT,

3. POSSIBLE TERMS OF THE AGENCY ACTION:
None

4. STATUTORY BASIS OR LEGAL AUTHORITY
TO ACT:
7 Delaware Code, Chapter 60

5. OTHER REGULATIONS THAT MAY BE
AFFECTED BY THE PROPOSAL.:
None

6. NOTICE OF PUBLIC COMMENT: A public
hearing on this regulation will be held on Tuesday, August
31, 1999, at 6:00 PM. in the DNREC Auditorium,
Richardson and Robbins Building, 89 Kings Highway,
Dover, Delaware.

7. PREPARED BY:
Robert Clausen (302) 323-4542, July 14, 1999

Regulation 39 - NOx Budget Trading Program
Proposed Regulation
July 12, 1999

Section 1 - General Provisions

a. The purpose of this regulation is to reduce nitrogen
oxides (NOx) emissions in Delaware, in support of
Delaware=s rate of progress plan and ozone attainment
demonstration, by establishing a NOx Budget Trading
Program in the State of Delaware.

b. Unless otherwise stated, any time period scheduled,
under the NOx Budget Trading Program, to begin on the
occurrence of an act or event shall begin on the day the act or
event occurs.

c. Unless otherwise stated, any time period scheduled,
under the NOx Budget Trading Program, to begin before the
occurrence of an act or event shall be computed so that the
period ends the day before the act or event occurs.

d. Unless otherwise stated, if the final day of any time
period, under the NOx Budget Trading Program, falls on a
weekend or a State or Federal holiday, the time period shall
be extended to the next business day.

e. Permit Requirements

1. The NOx authorized account representative or
the alternate NOx authorized account representative of each
NOx Budget source required to have a federally enforceable
permit and each NOx Budget unit required to have a
federally enforceable permit at the source shall:

i.  Submit to the Department a complete NOx
Budget permit application in accordance with the provisions
and deadlines specified in Section 7 of this regulation.

ii. Submit in a timely manner any
supplemental information that the Department determines is
necessary in order to review a NOx Budget permit
application and issue or deny a NOx Budget permit.

2. The owners and operators of each NOx Budget
source required to have a federally enforceable permit and
each NOx Budget unit required to have a federally
enforceable permit at the source shall have a NOx Budget
permit issued by the Department and operate the unit in
compliance with such NOx Budget permit.

3. The owners and operators of a NOx Budget
source that is not otherwise required to have a federally
enforceable permit are not required to submit a NOx Budget
permit application, and to have a NOx Budget permit, under
Section 7 of this regulation for such NOx Budget source.

f.  Monitoring requirements.

1. The owners and operators and, to the extent
applicable, the NOx authorized account representative or the
alternate NOx authorized account representative of each
NOx Budget source and each NOx Budget unit at the source
shall comply with the monitoring requirements of Section 14
of this regulation.

2. The emissions measurements recorded and
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reported in accordance with Section 14 of this regulation
shall be used to determine compliance by the unit with the
NOx Budget Trading Program emissions limitation under
Section 1(g) of this regulation.

g. Nitrogen oxides requirements

1. The owners and operators of each NOx Budget
source and each NOx Budget unit at the source shall hold
NOx allowances available for compliance deductions under
Section 11 of this regulation, as of the NOx allowance
transfer deadline of each control period, in the unit's
compliance account and the source's overdraft account in an
amount not less than the total NOx emissions for the control
period from the unit, as determined in accordance with
Section 14 of this regulation.

2. Each ton of nitrogen oxides emitted in excess
of the NOx Budget emissions limitation shall constitute a
separate violation of this regulation, the CAA, and applicable
State law.

3. A NOx Budget unit shall be subject to the
requirements under Section 1(g)(1) of this regulation starting
on the later of May 1, 2003 or the date on which the unit
commences operation.

4. NOx allowances shall be held in, deducted
from, or transferred among NOx Allowance Tracking System
accounts in accordance with Sections 9, 10, 11, 12, 13, 15,
and 16 of this regulation.

5. A NOx allowance shall not be deducted, in
order to comply with the requirements under Section 1(g)(1)
of this regulation, for a control period in a year prior to the
year for which the NOx allowance was allocated.

6. A NOx allowance allocated by the Department
or the Administrator under the NOx Budget Trading
Program is a limited authorization to emit one ton of
nitrogen oxides in accordance with the NOx Budget Trading
Program. No provision of the NOx Budget Trading
Program, the NOx Budget permit application, the NOx
Budget permit, or an exemption under Section 2 of this
regulation and no provision of law shall be construed to limit
the authority of the United States or the State to terminate or
limit such authorization.

7. A NOx allowance allocated by the Department
or the Administrator under the NOx Budget Trading
Program does not constitute a property right.

8. Upon recordation by the Administrator under
Sections 9, 10, 11, 12, 13, 15, or 16 of this regulation, every
allocation, transfer, or deduction of a NOx allowance to or
from a NOx Budget unit's compliance account or the
overdraft account of the source where the unit is located is
deemed to amend automatically, and become a part of, any
NOx Budget permit of the NOx Budget unit by operation of
law without any further review.

h. The owners and operators of a NOx Budget unit
that has excess emissions in any control period shall:

1. Surrender the NOx allowances required for

deduction under Section 16 of this regulation; and

2. Pay any fine, penalty, or assessment or comply
with any other remedy imposed under Section 16 of this
regulation.

i. Liability

1. Any person who knowingly violates any
requirement or prohibition of the NOx Budget Trading
Program, a NOx Budget permit, or an exemption under
Section 2 of this regulation shall be subject to enforcement
pursuant to applicable State or Federal law.

2. Any person who knowingly makes a false
material statement in any record, submission, or report under
the NOx Budget Trading Program shall be subject to
criminal enforcement pursuant to the applicable State or
Federal law.

3. No permit revision shall excuse any violation
of the requirements of the NOx Budget Trading Program
that occurs prior to the date that the revision takes effect.

4. Each NOx Budget source and each NOx Budget
unit shall meet the requirements of the NOx Budget Trading
Program.

5. Any provision of the NOx Budget Trading
Program that applies to a NOx Budget source (including a
provision applicable to the NOx authorized account
representative or the alternate NOx authorized account
representative of a NOx Budget source) shall also apply to
the owners and operators of such source and of the NOx
Budget units at the source.

6. Any provision of the NOx Budget Trading
Program that applies to a NOx Budget unit (including a
provision applicable to the NOx authorized account
representative or the alternate NOx authorized account
representative of a NOx Budget unit) shall also apply to the
owners and operators of such unit. Except with regard to the
requirements applicable to units with a common stack under
Section 14 of this regulation, the owners and operators and
the NOx authorized account representative or the alternate
NOx authorized account representative of one NOx Budget
unit shall not be liable for any violation by any other NOx
Budget unit of which they are not owners or operators or the
NOx authorized account representative or the alternate NOx
authorized account representative and that is located at a
source of which they are not owners or operators or the NOx
authorized account representative or the alternate NOXx
authorized account representative.

j. Monitoring and Reporting

1. Unless otherwise provided, the owners and
operators of the NOx Budget source and each NOx Budget
unit at the source shall keep on site at the source each of the
following documents for a period of 5 years from the date
the document is created. This period may be extended for
cause, at any time prior to the end of 5 years, in writing by
the Department or the Administrator.

i. The account certificate of representation
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for the NOx authorized account representative or the
alternate NOx authorized account representative for the
source and each NOx Budget unit at the source and all
documents that demonstrate the truth of the statements in the
account certificate of representation, in accordance with
Section 6 of this regulation; provided that the certificate and
documents shall be retained on site at the source beyond
such 5-year period until such documents are superseded
because of the submission of a new account certificate of
representation changing the NOx authorized account
representative or the alternate NOx authorized account
representative.

ii. All emissions monitoring information, in
accordance with Section 14 of this regulation; provided that
to the extent that Section 14 of this regulation provides for a
3-year period for recordkeeping, the 3-year period shall
apply.

iii. Copies of all reports, compliance
certifications, and other submissions and all records made or
required under the NOx Budget Trading Program.

iv. Copies of all documents used to complete
a NOx Budget permit application and any other submission
under the NOx Budget Trading Program or to demonstrate
compliance with the requirements of the NOx Budget
Trading Program.

2. The NOx authorized account representative or
the alternate NOx authorized account representative of a
NOx Budget source and each NOx Budget unit at the source
shall submit the reports and compliance certifications
required under the NOx Budget Trading Program, including
those under Sections 8, 14, or 15 of this regulation.

k. Each submission under the NOx Budget Trading
Program shall be submitted, signed, and certified by the NOx
authorized account representative or the alternate NOx
authorized account representative for each NOx Budget
source on behalf of which the submission is made. Each
such submission shall include the following certification
statement by the NOx authorized account representative or
the alternate NOx authorized account representative: " am
authorized to make this submission on behalf of the owners
and operators of the NOx Budget sources or NOx Budget
units for which the submission is made. | certify under
penalty of law that | have personally examined, and am
familiar with, the statements and information submitted in
this document and all its attachments. Based on my inquiry
of those individuals with primary responsibility for obtaining
the information, | certify that the statements and information
are to the best of my knowledge and belief true, accurate,
and complete. | am aware that there are significant penalties
for submitting false statements and information or omitting
required statements and information, including the
possibility of fine or imprisonment."

I.  The Department and the Administrator will accept
or act on a submission made on behalf of owner or operators

of a NOx Budget source or a NOx Budget unit only if the
submission has been made, signed, and certified in
accordance with Section 1(k) of this regulation.

m. No provision of the NOx Budget Trading Program,
a NOx Budget permit application, a NOx Budget permit, or
an exemption under Section 2 of this regulation shall be
construed as exempting or excluding the owners and
operators and, to the extent applicable, the NOx authorized
account representative or the alternate NOx authorized
account representative of a NOx Budget source or NOx
Budget unit from compliance with any other provision of the
applicable, approved State implementation plan, a federally
enforceable permit, or the CAA.

n. NOx allowance allocations to NOx Budget units
may be made only by the Department in accordance with
Sections 9, 12, and 15 of this regulation, or by the
Administrator in accordance with Section 9(b)(2) of this
regulation.

Section 2 - Applicability

a. The following units in Delaware shall be NOx
Budget units, and any source that includes one or more such
units shall be a NOx Budget source, subject to the
requirements of this regulation:

1. Any unit that serves a generator with a
nameplate capacity of 15 MWe, or greater; or

2. Any unit that is not a unit under Section 2(a)(1)
of this regulation and that has a maximum design heat input
of 250 MMBTUV/hr, or greater; or

3. Any unit that is an opt-in unit in accordance
with the provisions of Regulation 37, NOx Budget Program,
of Delaware=s ARegulations Governing the Control of Air
Pollution@, and that meets the monitoring requirements of 40
CFR Part 75, shall be a NOx budget opt-in source under
Section 15 of this regulation and subject to the requirements
of this regulation; or

4. Any unit that voluntarily chooses to opt into
the NOx Budget Trading Program in accordance with the
provisions of Section 15 of this regulation.

b. Any NOx Budget unit that is permanently retired
shall be exempt from the NOx Budget Trading Program,
except for the provisions of Sections 1, 2, 3, 4, 9, 10, 11, 12,
13, and 16 of this regulation.

1. The exemption shall become effective the day
on which the unit is permanently retired. Within 30 days of
permanent retirement, the NOx authorized account
representative or the alternate NOx authorized account
representative shall submit a statement to the Department,
and a copy submitted to the Administrator, stating that the
unit is permanently retired and will comply with the
requirements of Section 2(b) of this regulation.

2. Within 30 days of permanent retirement, the
NOx authorized account representative or the alternate NOx
authorized account representative shall submit a permit
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amendment request to the Department to amend any permit
covering the source at which the unit is located to add the
provisions and requirements of the exemption under Section
2(b) of this regulation.

3. After receipt of the notice under Section 2(b) of
this regulation, the Department will amend any permit
covering the source at which the unit is located to add the
provisions and requirements of the exemption under Section
2(b) of this regulation.

4. A unit exempt under Section 2(b) of this
regulation shall not emit any nitrogen oxides, starting on the
date that the exemption takes effect. The owners and
operators of the unit will be allocated allowances in
accordance with Section 9 of this regulation.

5. A unit exempt under Section 2(b) of this
regulation and located at a source that is required, or but for
this exemption would be required, to have a title V operating
permit shall not resume operation unless the NOx authorized
account representative or the alternate NOx authorized
account representative of the source submits a complete
NOx Budget permit application under Section 7 of this
regulation for the unit not less than 18 months prior to the
later of May 1, 2003 or the date on which the unit is to first
resume operation.

6. A unit exempt under Section 2(b) of this
regulation and located at a source that is required, or but for
this exemption would be required, to have a non-title V
operating permit shall not resume operation unless the NOx
authorized account representative or the alternate NOx
authorized account representative of the source submits a
complete NOx Budget permit application under Section 7 of
this regulation for the unit not less than 18 months prior to
the later of May 1, 2003 or the date on which the unit is to
first resume operation.

7. The owners and operators and, to the extent
applicable, the NOx authorized account representative or the
alternate NOx authorized account representative of a unit
exempt under Section 2(b) of this regulation shall comply
with the requirements of the NOx Budget Trading Program
concerning all periods for which the exemption is not in
effect, even if such requirements arise, or must be complied
with, after the exemption takes effect.

8. A unit that is exempt under Section 2(b) of this
regulation is not eligible to be a NOx Budget opt-in source
under Section 15 of this regulation.

9. For a period of 5 years from the date the
records are created, the owners and operators of a unit
exempt under Section 2(b) of this regulation shall retain at
the source that includes the unit, records demonstrating that
the unit is permanently retired. The 5-year period for
keeping records may be extended for cause, at any time prior
to the end of the period, in writing by the Department or the
Administrator. The owners and operators bear the burden of
proof that the unit is permanently retired.

10. On the earlier of the following dates, a unit
exempt under Section 2(b) of this regulation shall lose its
exemption:

i. The date on which the NOx authorized
account representative or the alternate NOx authorized
account representative submits a NOx Budget permit
application in accordance with Section 7 of this regulation;
or

ii. The date on which the NOx authorized
account representative or the alternate NOx authorized
account representative is required under Section 7 of this
regulation to submit a NOx Budget permit application.

11. For the purpose of applying monitoring
requirements under Section 14 of this regulation, a unit that
loses its exemption under this section shall be treated as a
unit that commences operation or commercial operation on
the first date on which the unit resumes operation.

c. A general account may be established in
accordance with Section 10 of this regulation. The person
responsible for the general account shall be responsible for
meeting the requirements for a NOx authorized account
representative.

d. Any person who owns, operates, leases, or controls
a stationary NOx source in Delaware not subject to this
program, by definition, may choose to opt into the NOx
Budget Trading Program in accordance with the provisions
of Section 15 of this regulation. Upon approval of the opt-in
application by the Department, the person shall be subject to
all terms and conditions of this regulation.

Section 3 - Definitions

For the purposes of this regulation, the following
definitions apply. All terms not defined herein shall have the
meaning given them in the Clean Air Act and Regulation 1 of
the State of Delaware=s ARegulations Governing the Control
of Air Pollutiong.

a. Account certificate of representation means the
completed and signed submission pursuant to Section 6 of
this regulation for certifying the designation of a NOx
authorized account representative or the alternate NOXx
authorized account representative for a NOx Budget source
or a group of identified NOx Budget sources who is
authorized to represent the owners and operators of such
source or sources and of the NOx Budget units at such
source or sources with regard to matters under the NOx
Budget Trading Program.

b. Account number means the identification number
given by the Administrator to each NOx Allowance Tracking
System account.

c. Acid Rain emissions limitation means, as defined in
40 CFR 72.2, a limitation on emissions of sulfur dioxide or
nitrogen oxides under the Acid Rain Program under title IV
of the CAA.

d. Administrator means the Administrator of the
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United States Environmental Protection Agency or the
Administrator's duly authorized representative.

e. Allocate or allocation means the determination by
the Department or the Administrator of the number of NOx
allowances to be initially credited to a NOx Budget unit.

f.  Automated data acquisition and handling system or
DAHS means that component of the CEMS, or other
emissions monitoring system approved for use pursuant to
Section 14 of this regulation, designed to interpret and
convert individual output signals from pollutant
concentration monitors, flow monitors, diluent gas monitors,
and other component parts of the monitoring system to
produce a continuous record of the measured parameters in
the measurement units required by Section 14 of this
regulation.

g. Banked allowance means an allowance which is not
used to reconcile emissions in the designated year of
allocation but which is carried forward into the next year and
flagged in the compliance or general account as Abankedg.

h. Banking means the retention of unused allowances
from one control period for use in a future control period.

i. Boiler means an enclosed fossil or other fuel-fired
combustion device used to produce heat and to transfer heat
to recirculating water, steam, or other medium.

j. Clean Air Act (CAA) means the CAA, 42 U.S.C.
7401, et seq., as amended by Pub. L. No. 101-549
(November 15, 1990).

k. Combined cycle system means a system comprised
of one or more combustion turbines, heat recovery steam
generators, and steam turbines configured to improve
overall efficiency of electricity generation or steam
production.

I.  Combustion turbine means an enclosed fossil or
other fuel-fired device that is comprised of a compressor, a
combustor, and a turbine, and in which the flue gas resulting
from the combustion of fuel in the combustor passes through
the turbine, rotating the turbine.

m. Commence commercial operation means, with
regard to a unit that serves a generator, to have begun to
produce steam, gas, or other heated medium used to generate
electricity for sale or use, including test generation. Except
as provided in Section 2(b) of this regulation, for a unit that
is a NOx Budget unit pursuant to Section 2 of this regulation
on the date the unit commences commercial operation, such
date shall remain the unit's date of commencement of
commercial operation even if the unit is subsequently
modified, reconstructed, or repowered. Except as provided
in Section 2(b) or Section 15 of this regulation, for a unit that
is not a NOx Budget unit pursuant to Section 2(a)(1) or
2(a)(2) of this regulation on the date the unit commences
commercial operation, the date the unit becomes a NOx
Budget unit pursuant to Section 2(a)(1) or 2(a)(2) of this
regulation shall be the unit's date of commencement of
commercial operation.

n. Commence operation means to have begun any
mechanical, chemical, or electronic process, including, with
regard to a unit, start-up of a unit's combustion chamber.
Except as provided in Section 2(b) of this regulation, for a
unit that is a NOx Budget unit pursuant to Section 2(a) of this
regulation on the date of commencement of operation, such
date shall remain the unit's date of commencement of
operation even if the unit is subsequently modified,
reconstructed, or repowered. Except as provided in Section
2(b) or Section 15 of this regulation, for a unit that is not a
NOx Budget unit pursuant to Section 2(a) of this regulation
on the date of commencement of operation, the date the unit
becomes a NOx Budget unit pursuant to Section 2(a) of this
regulation shall be the unit's date of commencement of
operation.

0. Common stack means a single flue through which
emissions from two or more units are exhausted.

p. Compliance account means a NOx Allowance
Tracking System account, established by the Administrator
for a NOx Budget unit pursuant to Section 10 of this
regulation, in which the NOx allowance allocations for the
unit are initially recorded and in which are held NOx
allowances available for use by the unit for a control period
for the purpose of meeting the unit's NOx Budget emissions
limitation.

g. Compliance certification means a submission to the
Department or the Administrator, as appropriate, that is
required pursuant to Section 8 of this regulation to report a
NOx Budget source's or a NOx Budget unit's compliance or
noncompliance with this regulation and that is signed by the
NOx authorized account representative or the alternate NOx
authorized account representative in accordance with the
requirements of Section 5 of this regulation.

r.  Continuous emission monitoring system (CEMS)
means the equipment required pursuant to Section 14 of this
regulation to sample, analyze, measure, and provide, by
readings taken at least once every 15 minutes of the
measured parameters, a permanent record of nitrogen oxides
emissions, expressed in tons per hour for nitrogen oxides.
The following systems are component parts included,
consistent with 40 CFR Part 75, in a continuous emission
monitoring system:

1. Flow monitor;

2. Nitrogen oxides
monitors;

3. Diluent gas monitor (oxygen or carbon
dioxide) when such monitoring is required by Section 14 of
this regulation;

4. A continuous moisture monitor when such
monitoring is required Section 14 of this regulation; and

5. An automated data acquisition and handling
system.

s.  Control period means the period beginning May 1
of a year and ending on September 30 of the same year,

pollutant  concentration
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inclusive.

t.  Current year means the calendar year in which the
action takes place or for which an allowance is allocated.
For example, an allowance allocated for use in calendar year
2003 which goes unused and becomes a banked allowance in
2004, can be used in the calendar year 2004 subject to the
conditions for banked allowance use as stated in this
regulation.

u. Department means the State of Delaware
Department of Natural Resources and Environmental
Control.

v. Emissions means air pollutants exhausted from a
unit or source into the atmosphere, as measured, recorded,
and reported to the Administrator by the NOx authorized
account representative or the alternate NOx authorized
account representative and as determined by the
Administrator in accordance with Section 14 of this
regulation.

w. Reserved.

X. Energy Information Administration means the
Energy Information Administration of the United States
Department of Energy.

y. Excess emissions means any tonnage of nitrogen
oxides emitted by a NOx Budget unit during a control period
that exceeds the NOx Budget emissions limitation for the
unit.

z. Fossil fuel means natural gas, petroleum, coal, or
any form of solid, liquid, or gaseous fuel derived from such
material.

aa. Fossil fuel-fired means, with regard to a unit:

1. The combustion of fossil fuel, alone or in
combination with any other fuel, where fossil fuel actually
combusted comprises more than 50 percent of the annual
heat input on a Btu basis during any year starting in 1990 or,
if a unit had no heat input starting in 1990, during the last
year of operation of the unit prior to 1990; or

2. The combustion of fossil fuel, alone or in
combination with any other fuel, where fossil fuel is
projected to comprise more than 50 percent of the annual
heat input on a Btu basis during any year; provided that the
unit shall be “fossil fuel-fired" as of the date, during such
year, on which the unit begins combusting fossil fuel.

bb. General account means a NOx Allowance Tracking
System account, established in accordance with Section 10
of this regulation, that is not a compliance account or an
overdraft account.

cc. Generator means a device that produces electricity.

dd. Heat input means the product (in MMBTU/time) of
the gross calorific value of the fuel (in BTU/Ib) and the fuel
feed rate into a combustion device (in mass of fuel/time), or
as calculated by any other method approved by the
Department and the Administrator, as measured, recorded,
and reported to the Administrator by the NOx authorized
account representative or the alternate NOx authorized

account representative and as determined by the
Administrator in accordance with Section 14 of this
regulation, and does not include the heat derived from
preheated combustion air, recirculated flue gases, or exhaust
from other sources.

ee. Indirect heat exchanger means combustion
equipment in which the flame and/or products of combustion
are separated from any contact with the principal material in
the process by metallic or refractory walls, which includes,
but is not limited to, steam boilers, vaporizers, melting pots,
heat exchangers, column reboilers, fractioning column feed
preheaters, and fuel-fired reactors such as steam
hydrocarbon reformer heaters and pyrolysis heaters.

ff. Life-of-the-unit, firm power contractual
arrangement means a unit participation power sales
agreement under which a utility or industrial customer
reserves, or is entitled to receive, a specified amount or
percentage of nameplate capacity and associated energy
from any specified unit and pays its proportional amount of
such unit's total costs, pursuant to a contract:

1. For the life of the unit;

2. For a cumulative term of no less than 30 years,
including contracts that permit an election for early
termination; or

3. Foraperiod equal to or greater than 25 years or
70 percent of the economic useful life of the unit determined
as of the time the unit is built, with option rights to purchase
or release some portion of the nameplate capacity and
associated energy generated by the unit at the end of the
period.

hh. Maximum design heat input means the ability of a
unit to combust a stated maximum amount of fuel per hour
on a steady state basis, as determined by the physical design
and physical characteristics of the unit.

ii. Maximum potential hourly heat input means an
hourly heat input used for reporting purposes when a unit
lacks certified monitors to report heat input. If the unit
intends to use Appendix D of 40 CFR Part 75 to report heat
input, this value should be calculated, in accordance with 40
CFR Part 75, using the maximum fuel flow rate and the
maximum gross calorific value. If the unit intends to use a
flow monitor and a diluent gas monitor, this value should be
reported, in accordance with 40 CFR Part 75, using the
maximum potential flowrate and either the maximum carbon
dioxide concentration (in percent CO2) or the minimum
oxygen concentration (in percent O2).

jj. Maximum potential NOx emission rate means the
emission rate of nitrogen oxides (in Ib/MMBTU) calculated
in accordance with section 3 of appendix F of 40 CFR Part
75, using the maximum potential nitrogen oxides
concentration as defined in section 2 of appendix A of 40
CFR Part 75, and either the maximum oxygen concentration
(in percent 0O2) or the minimum carbon dioxide
concentration (in percent CO2), under all operating
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conditions of the unit except for unit start up, shutdown, and
upsets.

kk. Maximum rated hourly heat input means a
unit-specific maximum hourly heat input (MMBTU/hr)
which is the higher of the manufacturer's maximum rated
hourly heat input or the highest observed hourly heat input.

II. Monitoring system means any monitoring system
that meets the requirements of Section 14 of this regulation,
including a continuous emissions monitoring system, an
excepted monitoring system, or an alternative monitoring
system.

mm. Most stringent State or Federal NOx emissions
limitation means, with regard to a NOx Budget opt-in source,
the lowest NOx emissions limitation (in terms of Ib/
MMBTU) that is applicable to the unit under State or Federal
law, regardless of the averaging period to which the
emissions limitation applies.

nn. Nameplate capacity means the maximum electrical
generating output (in MWe) that a generator can sustain
over a specified period of time when not restricted by
seasonal or other deratings as measured in accordance with
the United States Department of Energy standards.

00. Non-title V permit means a federally enforceable
permit administered by the Department pursuant to the CAA
and regulatory authority under the CAA, other than title V of
the CAA and 40 CFR Part 70 or 71.

pp. NOx allowance means an authorization by the
Department or the Administrator under the NOx Budget
Trading Program to emit up to one ton of nitrogen oxides
during the control period of the specified year or of any year
thereafter.

qg. NOx allowance deduction or deduct NOx
allowances means the permanent withdrawal of NOx
allowances by the Administrator from a NOx Allowance
Tracking System compliance account or overdraft account to
account for the number of tons of NOx emissions from a
NOx Budget unit for a control period, determined in
accordance with Section 14 of this regulation, or for any
other allowance surrender obligation of this regulation.

rr. NOx allowances held or hold NOx allowances
means the NOx allowances recorded by the Administrator,
or submitted to the Administrator for recordation, in
accordance with Sections 11, 13, and 15 of this regulation, in
a NOx Allowance Tracking System account.

ss.  NOx Allowance Tracking System (NATS) means the
system by which the Administrator records allocations,
deductions, and transfers of NOx allowances under the NOx
Budget Trading Program.

tt. NOx Allowance Tracking System account means an
account in the NOx Allowance Tracking System established
by the Administrator for purposes of recording the
allocation, holding, transferring, or deducting of NOXx
allowances.

uu. NOx Allowance transfer means the conveyance of

one or more allowances from one account to another account
by whatever means, including but not limited to purchase,
trade, auction, or gift in accordance with the procedures
established in Section 13 of this regulation, effected by the
submission of an allowance transfer request to the
Administrator.

vv. NOx allowance transfer deadline means midnight
of November 30 or, if November 30 is not a business day,
midnight of the first business day thereafter and is the
deadline by which NOx allowances may be submitted for
recordation in a NOx Budget unit's compliance account, or
the overdraft account of the source where the unit is located,
in order to meet the unit's NOx Budget emissions limitation
for the control period immediately preceding such deadline.

ww. NOx authorized account representative means, for
a NOx Budget source or NOx Budget unit at the source, the
natural person who is authorized by the owners and
operators of the source and all NOx Budget units at the
source, in accordance with Section 5 of this regulation, to
represent and legally bind each owner and operator in
matters pertaining to the NOx Budget Trading Program or,
for a general account, the natural person who is authorized,
in accordance Section 5 of this regulation, to transfer or
otherwise dispose of NOx allowances held in the general
account.

xx. NOx Budget emissions limitation means, for a NOx
Budget unit, the tonnage equivalent of the NOx allowances
available for compliance deduction for the unit and for a
control period pursuant to Section 11 of this regulation,
adjusted by any deductions of such NOx allowances to
account for actual utilization under Section 15 of this
regulation for the control period or to account for excess
emissions for a prior control period under Section 16 of this
regulation or to account for withdrawal from the NOXx
Budget Program, or for a change in regulatory status, for a
NOx Budget opt-in source under Section 15 of this
regulation.

yy. NOx Budget opt-in permit means a NOx Budget
permit covering a NOx Budget opt-in source.

zz. NOx Budget opt-in source means a unit that has
been elected to become a NOx Budget unit under the NOx
Budget Trading Program and whose NOx Budget opt-in
permit has been issued and is in effect under Section 15 of
this regulation.

aaa. NOx Budget permit means the legally binding and
federally enforceable written document, or portion of such
document, issued by the Department under this regulation,
including any permit revisions, specifying the NOx Budget
Trading Program requirements applicable to a NOx Budget
source, to each NOx Budget unit at the NOx Budget source,
and to the owners and operators and the NOx authorized
account representative of the NOx Budget source and each
NOx Budget unit.

bbb. NOx Budget source means a source that includes
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one or more NOXx Budget units.

ccc. NOx Budget Trading Program means a multi-state
nitrogen oxides air pollution control and emission reduction
program adapted pursuant to 40 CFR 51.121, Delaware:s
portion of which is established in accordance with this
regulation, as a means of mitigating the interstate transport
of ozone and nitrogen oxides, an 0zone precursor.

ddd. NOx Budget unit means a unit that is subject to the
NOx Budget Trading Program emissions limitation under
Section 2 or Section 15 of this regulation.

eee. Operating means, with regard to a unit under
Section 7(c)(4)(ii) and Section 15 of this regulation, having
documented heat input for more than 876 hours in the 6
months immediately preceding the submission of an
application for an initial NOx Budget permit under Section
15 of this regulation.

fff. Operator means any person who operates, controls,
or supervises a NOx Budget unit, a NOx Budget source, or
unit for which an application for a NOx Budget opt-in permit
under Section 15 of this regulation is submitted and not
denied or withdrawn and shall include, but not be limited to,
any holding company, utility system, or plant manager of
such a unit or source.

ggg. Opt-in means to be elected to become a NOx
Budget unit under the NOx Budget Trading Program through
a final, effective NOx Budget opt-in permit under Section 15
of this regulation.

hhh. Overdraft account means the NOx Allowance
Tracking System account, established by the Administrator
under Section 10 of this regulation, for each NOx Budget
source where there are two or more NOx Budget units.

iii. Owner means any of the following persons:

1. Any holder of any portion of the legal or
equitable title in a NOx Budget unit or in a unit for which an
application for a NOx Budget opt-in permit under Section 15
of this regulation is submitted and not denied or withdrawn;
or

2. Any holder of a leasehold interest in a NOx
Budget unit or in a unit for which an application for a NOx
Budget opt-in permit under Section 15 of this regulation is
submitted and not denied or withdrawn; or

3. Any purchaser of power from a NOx Budget
unit or from a unit for which an application for a NOx Budget
opt-in permit under Section 15 of this regulation is submitted
and not denied or withdrawn under a life-of-the-unit, firm
power contractual arrangement. However, unless expressly
provided for in a leasehold agreement, owner shall not
include a passive lessor, or a person who has an equitable
interest through such lessor, whose rental payments are not
based, either directly or indirectly, upon the revenues or
income from the NOx Budget unit or the unit for which an
application for a NOx Budget opt-in permit under Section 15
of this regulation is submitted and not denied or withdrawn;
or

4. With respect to any general account, any
person who has an ownership interest with respect to the
NOx allowances held in the general account and who is
subject to the binding agreement for the NOx authorized
account representative or the alternate NOx authorized
account representative to represent that person's ownership
interest with respect to NOx allowances.

jjj. Receive or receipt of means, when referring to the
Department or the Administrator, to come into possession of
a document, information, or correspondence (whether sent in
writing or by authorized electronic transmission), as
indicated in an official correspondence log, or by a notation
made on the document, information, or correspondence, by
the Department or the Administrator in the regular course of
business.

kkk. Recordation, record, or recorded means, with
regard to NOx allowances, the movement of NOx
allowances by the Administrator from one NOx Allowance
Tracking System account to another, for purposes of
allocation, transfer, or deduction.

lll. Reference method means any direct test method of
sampling and analyzing for an air pollutant as specified in 40
CFR Part 60, appendix A.

mmm.  Serial number means, when referring to NOx
allowances, the unique identification number assigned to
each NOx allowance by the Administrator, under Section 10
of this regulation.

nnn.Source means any governmental, institutional,
commercial, or industrial structure, installation, plant,
building, or facility that emits or has the potential to emit any
regulated air pollutant under the CAA. For purposes of
section 502(c) of the CAA, a ““source," including a ““source"
with multiple units, shall be considered a single ““facility."

000. State means one of the 48 contiguous States
and the District of Columbia specified in 40 CFR Part
51.121, or any non-federal authority in or including such
States or the District of Columbia (including local agencies,
and Statewide agencies) or any eligible Indian tribe in an
area of such State or the District of Columbia, that adopts a
NOx Budget Trading Program pursuant to 40 CFR 51.121.
The term ““State" shall have its conventional meaning where
such meaning is clear from the context.

ppp. State trading program budget means the total
number of NOx tons apportioned to all NOx Budget units in
a given State, in accordance with the NOx Budget Trading
Program, for use in a given control period.

ggg. Submit or serve means to send or transmit a
document, information, or correspondence to the person
specified in accordance with the applicable regulation:

1. Inperson;

2. By United States Postal Service; or

3. By other means of dispatch or transmission and
delivery.

Compliance with any “submission,” “service,”
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or “"mailing" deadline shall be determined by the date of
dispatch, transmission, or mailing and not the date of receipt.

rrr. Title V operating permit means a permit issued
under title V of the CAA and 40 CFR Part 70 or Part 71.

sss. Title V operating permit regulations means the
regulations that the Administrator has approved or issued as
meeting the requirements of title V of the CAA and 40 CFR
Part 70 or Part 71.

ttt. Ton or tonnage means any "“short ton" (i.e., 2,000
pounds). For the purpose of determining compliance with
the NOx Budget emissions limitation, total tons for a control
period shall be calculated as the sum of all recorded hourly
emissions (or the tonnage equivalent of the recorded hourly
emissions rates) in accordance with Section 14 of this
regulation, with any remaining fraction of a ton equal to or
greater than 0.50 ton deemed to equal one ton and any
fraction of a ton less than 0.50 ton deemed to equal zero tons.

uuu.Unit means a fossil fuel-fired stationary boiler,
indirect heat exchanger, combustion turbine, or combined
cycle system.

vvv. Unit operating day means a calendar day in which a
unit combusts any fuel.

www.  Unit operating hour or hour of unit operation
means any hour (or fraction of an hour) during which a unit
combusts any fuel.

xxx.Utilization means the heat input (expressed in
MMBTU/time) for a unit. The unit's total heat input for the
control period in each year will be determined in accordance
with 40 CFR Part 75 if the NOx Budget unit was otherwise
subject to the requirements of 40 CFR Part 75 for the year, or
will be based on the best available data reported to the
Administrator for the unit if the unit was not otherwise
subject to the requirements of 40 CFR Part 75 for the year.

Section 4 - Measurements, Abbreviations, and Acronyms
Measurements, abbreviations, and acronyms used in this
regulation are defined as follows:

BTU--British thermal unit.
hr--hour.

Kwh--kilowatt hour.
Ib--pounds.
MMBTU--million Btu.
MWe--megawatt electrical.
ton--2000 pounds.
CO2--carbon dioxide.
NOx--nitrogen oxides.
02--oxygen.

Section 5 - NOx Authorized Account Representative for
NOx Budget Sources
a. Authorization and responsibilities of the NOx
authorized account representative.
1. Each NOx Budget source, including all NOx

Budget units at the source, shall have one and only one NOx
authorized account representative, with regard to all matters
under the NOx Budget Trading Program concerning the
source or any NOx Budget unit at the source.

2. The NOx authorized account representative of
the NOx Budget source shall be selected by an agreement
binding on the owners and operators of the source and all
NOx Budget units at the source.

3. Upon receipt by the Administrator of a
complete account certificate of representation under Section
6 of this regulation, the NOx authorized account
representative of the source shall represent and, by his or her
representations, actions, inactions, or submissions, legally
bind each owner and operator of the NOx Budget source
represented and each NOx Budget unit at the source in all
matters pertaining to the NOx Budget Trading Program, not
withstanding any agreement between the NOx authorized
account representative and such owners and operators. The
owners and operators shall be bound by any decision or
order issued to the NOx authorized account representative
by the Department, the Administrator, or a court regarding
the source or unit.

4. No NOx Budget permit shall be issued, and no
NOx Allowance Tracking System account shall be
established for a NOx Budget unit at a source, until the
Administrator has received a complete account certificate of
representation under Section 6 of this regulation for a NOx
authorized account representative of the source and the NOx
Budget units at the source.

5. Each submission under the NOx Budget
Trading Program shall be submitted, signed, and certified by
the NOx authorized account representative for each NOx
Budget source on behalf of which the submission is made.
Each such submission shall include the following
certification statement by the NOx authorized account
representative: ~'| am authorized to make this submission on
behalf of the owners and operators of the NOx Budget
sources or NOx Budget units for which the submission is
made. | certify under penalty of law that | have personally
examined, and am familiar with, the statements and
information submitted in this document and all its
attachments. Based on my inquiry of those individuals with
primary responsibility for obtaining the information, I certify
that the statements and information are to the best of my
knowledge and belief true, accurate, and complete. | am
aware that there are significant penalties for submitting false
statements and information or omitting required statements
and information, including the possibility of fine or
imprisonment."

6. The Department and the Administrator will
accept or act on a submission made on behalf of owner or
operators of a NOx Budget source or a NOx Budget unit only
if the submission has been made, signed, and certified in
accordance with Section 5(a)(5) of this regulation.
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7. The NOx authorized account representative
may be changed at any time upon receipt by the
Administrator of a superseding complete account certificate
of representation under Section 6 of this regulation.
Notwithstanding any such change, all representations,
actions, inactions, and submissions by the previous NOx
authorized account representative prior to the time and date
when the Administrator receives the superseding account
certificate of representation shall be binding on the new NOx
authorized account representative and the owners and
operators of the NOx Budget source and the NOx Budget
units at the source.

b. Alternate NOx authorized account representative.

1. An account certificate of representation may
designate one and only one alternate NOx authorized
account representative who may act on behalf of the NOx
authorized account representative. The agreement by which
the alternate NOx authorized account representative is
selected shall include a procedure for authorizing the
alternate NOx authorized account representative to act in
lieu of the NOx authorized account representative.

2. Upon receipt by the Administrator of a
complete account certificate of representation under Section
6 of this regulation, any representation, action, inaction, or
submission by the alternate NOx authorized account
representative shall be deemed to be a representation, action,
inaction, or submission by the NOx authorized account
representative.

3. The alternate NOx authorized account
representative may be changed at any time upon receipt by
the Administrator of a superseding complete account
certificate of representation under Section 6 of this
regulation. Notwithstanding any such change, all
representations, actions, inactions, and submissions by the
previous alternate NOx authorized account representative
prior to the time and date when the Administrator receives
the superseding account certificate of representation shall be
binding on the new alternate NOx authorized account
representative and the owners and operators of the NOx
Budget source and the NOx Budget units at the source.

Section 6 - Account Certificate of Representation

a. A complete account certificate of representation
for a NOx authorized account representative or an alternate
NOx authorized account representative shall include the
following elements in a format prescribed by the
Administrator:

1. Identification of the NOx Budget source and
each NOx Budget unit at the source for which the account
certificate of representation is submitted.

2. The name, address, e-mail address (if any),
telephone number, and facsimile transmission number (if
any) of the NOx authorized account representative and any
alternate NOx authorized account representative.

3. A list of the owners and operators of the NOx
Budget source and of each NOx Budget unit at the source.

4. The following certification statement by the
NOx authorized account representative and any alternate
NOx authorized account representative: ~'I certify that | was
selected as the NOx authorized account representative or
alternate  NOx authorized account representative, as
applicable, by an agreement binding on the owners and
operators of the NOx Budget source and each NOx Budget
unit at the source. | certify that | have all the necessary
authority to carry out my duties and responsibilities under
the NOx Budget Trading Program on behalf of the owners
and operators of the NOx Budget source and of each NOx
Budget unit at the source and that each such owner and
operator shall be fully bound by my representations, actions,
inactions, or submissions and by any decision or order issued
to me by the Department, the Administrator, or a court
regarding the source or unit."

5. The signature of the NOx authorized account
representative and any alternate NOx authorized account
representative and the dates signed.

b.  Unless otherwise required by the Department or the
Administrator, documents of agreement referred to in the
account certificate of representation shall not be submitted
to the Department or the Administrator. Neither the
Department nor the Administrator shall be under any
obligation to review or evaluate the sufficiency of such
documents, if submitted.

c. Changes in the owners and operators.

1. In the event a new owner or operator of a NOx
Budget source or a NOx Budget unit is not included in the list
of owners and operators submitted in the account certificate
of representation, such new owner or operator shall be
deemed to be subject to and bound by the account certificate
of representation, the representations, actions, inactions, and
submissions of the NOx authorized account representative
and any alternate NOx authorized account representative of
the source or unit, and the decisions, orders, actions, and
inactions of the Department or the Administrator, as if the
new owner or operator were included in such list.

2. Within 30 days following any change in the
owners and operators of a NOx Budget source or a NOx
Budget unit, including the addition of a new owner or
operator, the NOx authorized account representative or
alternate NOx authorized account representative shall
submit a revision to the account certificate of representation
amending the list of owners and operators to include the
change.

d. Objections concerning the NOx authorized account
representative.

1. Once a complete account certificate of
representation under Section 6 of this regulation has been
submitted and received, the Department and the
Administrator will rely on the account certificate of
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representation unless and until a superseding complete
account certificate of representation under Section 6 of this
regulation is received by the Administrator.

2. Except as provided in Section 5 of this
regulation, no objection or other communication submitted
to the Department or the Administrator concerning the
authorization, or any representation, action, inaction, or
submission of the NOx authorized account representative or
the alternate NOXx authorized account representative shall
affect any representation, action, inaction, or submission of
the NOx authorized account representative or the alternate
NOx authorized account representative or the finality of any
decision or order by the Department or the Administrator
under the NOx Budget Trading Program.

3. Neither the Department nor the Administrator
will adjudicate any private legal dispute concerning the
authorization or any representation, action, inaction, or
submission of any NOx authorized account representative or
the alternate NOx authorized account representative,
including private legal disputes concerning the proceeds of
NOx allowance transfers.

Section 7 - Permits
a. General NOx Budget Trading Program permit
requirements.

1. For each NOx Budget source required to have a
federally enforceable permit, such permit shall include a
NOx Budget permit administered by the Department.

i. For NOx Budget sources required to have
a title V operating permit, the NOx Budget portion of the
title \VV permit shall be administered in accordance with the
Department's title 'V operating permits regulation
promulgated under 40 CFR Part 70 or 71, Regulation 30 of
the State of Delaware=s ARegulations Governing the Control
of Air Pollution@, except as provided otherwise by Section 7
or Section 15 of this regulation. The applicable provisions of
such title V operating permits regulations shall include, but
are not limited to, those provisions addressing operating
permit applications, operating permit application shield,
operating permit duration, operating permit shield,
operating permit issuance, operating permit revision and
reopening, public participation, State review, and review by
the Administrator.

ii. For NOx Budget sources required to have
a non-title V permit, the NOx Budget portion of the non-title
V permit shall be administered in accordance with the
Department's regulations promulgated to administer
non-title V permits, Regulation 2 of the State of Delaware-=s
ARegulations Governing the Control of Air Pollutiong,
except as provided otherwise by Section 7 or Section 15 of
this regulation.

2. Each NOx Budget permit (including a draft or
proposed NOx Budget permit, if applicable) shall contain all
applicable NOx Budget Trading Program requirements and

shall be a complete and segregable portion of the permit
under Section 7(a)(1) of this regulation.
b. Submission of NOx Budget permit applications.

1. The NOx authorized account representative or
the alternate NOx authorized account representative of any
NOx Budget source required to have a federally enforceable
permit shall submit to the Department a complete NOx
Budget permit application under Section 7(a) of this
regulation by the applicable deadline as follows:

i. For NOx Budget sources required to have
a title V operating permit:

A. For any source, with one or more NOx
Budget units under Section 2 of this regulation that
commence operation before January 1, 2000, the NOXx
authorized account representative or the alternate NOXx
authorized account representative shall submit a complete
NOx Budget permit application under Section 7(a) of this
regulation covering such NOx Budget units to the
Department no later than November 1, 2001.

B. For any source, with any NOx Budget
unit under Section 2 of this regulation that commences
operation on or after January 1, 2000, the NOx authorized
account representative or the alternate NOx authorized
account representative shall submit a complete NOx Budget
permit application under Section 7(a) of this regulation
covering such NOx Budget unit to the Department by the
later of November 1, 2001, or the date 18 months before the
date on which the NOx Budget unit commences operation.

ii. For NOx Budget sources not required to
have a title VV permit:

A. For any source, with one or more NOx
Budget units under Section 2 of this regulation that
commence operation before January 1, 2000, the NOx
authorized account representative or the alternate NOXx
authorized account representative shall submit a complete
NOx Budget permit application under Section 7(a) of this
regulation covering such NOx Budget units to the
Department no later than November 1, 2001.

B. For any source, with any NOx Budget
unit under Section 2 of this regulation that commences
operation on or after January 1, 2000, the NOx authorized
account representative or the alternate NOx authorized
account representative shall submit a complete NOx Budget
permit application under Section 7(a) of this regulation
covering such NOx Budget unit to the Department by the
later of November 1, 2001, or the date 18 months before the
date on which the NOx Budget unit commences operation.

2. Duty to reapply.

i. For a NOx Budget source required to have
a title V operating permit, the NOx authorized account
representative or the alternate NOx authorized account
representative shall submit a complete NOx Budget permit
application under Section 7(a) of this regulation for the NOx
Budget source covering the NOx Budget units at the source
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in accordance with the requirements of Regulation 30 of the
State of Delaware=s ARegulations Governing the Control of
Air Pollution@ addressing operating permit renewal.

ii. For a NOx Budget source required to have
a non-title V permit, the NOx authorized account
representative or the alternate NOx authorized account
representative shall submit a complete NOx Budget permit
application under Section 7(a) of this regulation for the NOx
Budget source covering the NOx Budget units at the source
in accordance with the requirements of Regulation 2 of the
State of Delaware=s ARegulations Governing the Control of
Air Pollution@ addressing permit renewal.

c. A complete NOx Budget permit application shall
include the following elements concerning the NOx Budget
source for which the application is submitted, in a format
prescribed by the Department:

1. ldentification of the NOx Budget source,
including plant name and the ORIS (Office of Regulatory
Information Systems) or facility code assigned to the source
by the Energy Information Administration, if applicable;

2. ldentification of each NOx Budget unit at the
NOx Budget source and whether it is a NOx Budget unit
under Section 2(a)(1) or 2(a)(2) of this regulation, or a NOx
budget opt-in source under Section 2(a)(3) or 2(a)(4) of this
regulation;

3. The general requirements under Section 1 of
this regulation; and

4. For each NOx Budget opt-in unit at the NOx
Budget source, the following certification statements by the
NOx authorized account representative or the alternate NOx
authorized account representative:

i. @1 certify that each unit for which this
permit application is submitted under Section 15 of
Regulation 39 is not a NOx Budget unit under Section 2(a)(1)
of Regulation 39 and is not covered by a retired unit
exemption under Section 2(b) of Regulation 39 that is in
effect.”

ii. If the application is for an initial NOx
Budget opt-in permit, ~I certify that each unit for which this
permit application is submitted under Section 15 of
Regulation 39 is currently operating, as that term is defined
under Section 3 of Regulation 39."

d. NOx Budget permit contents.

1. Each NOx Budget permit (including any draft
or proposed NOx Budget permit, if applicable) will contain,
in a format prescribed by the Department, all elements
required for a complete NOx Budget permit application
under Section 7(c) of this regulation as approved or adjusted
by the Department.

2. Each NOx Budget permit is deemed to
incorporate automatically the definitions of terms under
Section 3 of this regulation and, upon recordation by the
Administrator under Sections 10, 13, 15, and 16 of this
regulation, every allocation, transfer, or deduction of a NOx

allowance to or from the compliance accounts of the NOx
Budget units covered by the permit or the overdraft account
of the NOx Budget source covered by the permit.

e. The initial NOx Budget permit covering a NOXx
Budget unit for which a complete NOx Budget permit
application is timely submitted under Section 7(b) of this
regulation shall become effective by the later of:

1. May 1, 2003;

2. May 1 of the year in which the NOx Budget
unit commences operation, if the unit commences operation
on or before May 1 of that year;

3. The date on which the NOx Budget unit
commences operation, if the unit commences operation
during a control period; or

4. May 1 of the year following the year in which
the NOx Budget unit commences operation, if the unit
commences operation on or after October 1 of the year.

f.  NOx Budget permit revisions.

1. For a NOx Budget source with a title V
operating permit, except as provided in Section 7(b)(2) of
this regulation, the Department will revise the NOx Budget
permit, as necessary, in accordance with the Department's
title V operating permits regulation, Regulation 30 of the
State of Delaware=s ARegulations Governing the Control of
Air Pollution@, addressing permit revisions.

2. For a NOx Budget source with a non-title V
permit, except as provided in Section 7(b)(2) of this
regulation, the Department will revise the NOx Budget
permit, as necessary, in accordance with the Department's
non-title V permits regulation, Regulation 2 of the State of
Delaware=s ARegulations Governing the Control of Air
Pollutionf, addressing permit revisions.

Section 8 - Compliance Certification

a. For each control period in which one or more NOx
Budget units at a source are subject to the NOx Budget
emissions limitation, the NOx authorized account
representative or the alternate NOx authorized account
representative of the source shall submit to the Department
and the Administrator by November 30 of that year, a
compliance certification report for each source covering all
such units.

b. The NOx authorized account representative or the
alternate NOx authorized account representative shall
include in the compliance certification report under Section
8(a) of this regulation the following elements, in a format
prescribed by the Administrator, concerning each unit at the
source and subject to the NOx Budget emissions limitation
for the control period covered by the report:

1. Identification of each NOx Budget unit;

2. At the NOx authorized account
representative’s or alternate NOx authorized account
representative=s option, the serial numbers of the NOx
allowances that are to be deducted from each unit's
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compliance account under Section 11 of this regulation for
the control period,;

3. At the NOx authorized account
representative’s or alternate  NOx authorized account
representative=s option, for units sharing a common stack
and having NOx emissions that are not monitored separately
or apportioned in accordance with Section 14 of this
regulation, the percentage of allowances that is to be
deducted from each unit's compliance account under Section
11(d) of this regulation; and

4. The NOx authorized account representative or
the alternate NOx authorized account representative shall
certify, based on reasonable inquiry of those persons with
primary responsibility for operating the source and the NOx
Budget units at the source in compliance with the NOx
Budget Trading Program, whether each NOx Budget unit for
which the compliance certification is submitted was operated
during the calendar year covered by the report in compliance
with the requirements of the NOx Budget Trading Program
applicable to the unit, including:

i. Whether the wunit was operated in
compliance with the NOx Budget emissions limitation;

ii. Whether the monitoring plan that governs
the unit has been maintained to reflect the actual operation
and monitoring of the unit, and contains all information
necessary to attribute NOX emissions to the unit, in
accordance with Section 14 of this regulation;

iii. Whether all the NOx emissions from the
unit, or a group of units (including the unit) using a common
stack, were monitored or accounted for through the missing
data procedures and reported in the quarterly monitoring
reports, including whether conditional data were reported in
the quarterly reports in accordance with Section 14 of this
regulation. If conditional data were reported, the owner or
operator shall indicate whether the status of all conditional
data has been resolved and all necessary quarterly report
resubmissions has been made;

iv. Whether the facts that form the basis for
certification under Section 14 of this regulation of each
monitor at the unit or a group of units (including the unit)
using a common stack, or for using an excepted monitoring
method or alternative monitoring method approved under
Section 14 of this regulation, if any, has changed; and

v. Ifachange is required to be reported under
Section 8(b)(4)(iv) of this regulation, specify the nature of
the change, the reason for the change, when the change
occurred, and how the unit's compliance status was
determined subsequent to the change, including what
method was used to determine emissions when a change
mandated the need for monitor recertification.

c. The Department or the Administrator may review
and conduct independent audits concerning any compliance
certification or any other submission under the NOx Budget
Trading Program and make appropriate adjustments of the

information in the compliance certifications or other
submissions.

d. The Administrator may deduct NOx allowances
from or transfer NOx allowances to a unit's compliance
account or a source's overdraft account based on the
information in the compliance certifications or other
submissions, as adjusted under Section 8(c) of this
regulation.

Section 9 - NOx Allowance Allocations

a. The State trading program budget allocated by the
Department under Section 9 of this regulation for a control
period shall not exceed the total number of tons of NOx
emissions apportioned to the NOx Budget units, identified in
Appendix A of this regulation, in the State of Delaware for
any control period.

b. Timing
allocations.

1. By September 30, 1999, the Department shall
submit to the Administrator the NOx allowance allocations,
in accordance with Section 9(d) of this regulation, for the
control periods in 2003, 2004, and 2005.

2. By April 1, 2003 and April 1 of each year
thereafter, the Department will submit to the Administrator
the NOx allowance allocations, in accordance with Section
9(d) of this regulation, for the control period in the year that
is three years after the year of the applicable deadline for
submission under Section 9(b)(2) of this regulation. If the
Department fails to submit to the Administrator the NOx
allowance allocations in accordance with Section 9(b)(2) of
this regulation, the Administrator will allocate, for the
applicable control period, the same number of NOx
allowances as were allocated for the preceding control
period.

¢. NOx Budget units that receive a NOx emissions
NOx allowance allocation and subsequently cease to operate
shall continue to receive NOx allowances for each control
period unless a request to reallocate NOx allowances has
been submitted by the NOx authorized account
representative or alternate  NOx authorized account
representative in accordance with Section 13 of this
regulation.

d. Appendix A of this regulation identifies the NOx
Budget units and the number of NOx allowances each NOx
Budget unit is allocated for each NOx control period
beginning with the year 2003 control period. NOXx control
period NOx allowance allocations were determined as
follows:

1. The NOx allowance allocation for any unit
under Section 2(a)(1) of this regulation was determined as
follows:

requirements for NOx allowance

i.  The unit=s base heat input was determined
as the unitss average heat input of the two highest heat inputs
of any of the three years 1995, 1996, and 1997.
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ii. The unit:s base heat input determined in
Section 9(d)(1)(i) of this regulation was multiplied by a NOx
emissions rate factor, the product divided by 2000 Ib/ton,
and the result rounded to the nearest whole ton to determine
the unit=s base NOx allowance allocation.

A. If the unit serves a generator with a
nameplate capacity of 25 MWe or greater, the NOXx
emissions rate factor was 0.15 Ib/MMBTU.

B. If the unit serves a generator with a
nameplate capacity of 15 MWe or greater, but less than 25
MWe, the NOx emissions rate factor for that unit was the
unit=s actual average 1996 ozone season NOx emission rate,
in Ib/MMBTU.

iii. The base NOx allowance allocations
determined in Section 9(d)(1)(ii) of this regulation for all
subject units were added together.

iv. The total base NOx allowance allocation
determined in Section 9(d)(1)(iii) of this regulation was
subtracted from the number of NOx allowances allocated to
the state by EPA for this particular population of units.
Delaware=s NOx allowance allocation for this population of
units was 4474 NOx allowances.

v. For each subject unit, its base NOx
allowance allocation determined in Section 9(d)(1)(ii) of
this regulation was divided by the total base NOx allowance
allocation for all subject units as determined in Section
9(d)(2)(iii) of this regulation.

vi. For each subject wunit, the factor
determined in Section 9(d)(1)(v) of this regulation was
multiplied by the NOx allowance value determined in
Section 9(d)(1)(iv) of this regulation to obtain the NOx
allowance allocation correction.

vii. The final NOx allowance allocation to
each subject unit was determined as the sum of the base NOx
allowance allocation for the unit determined in Section
9(d)(1)(ii) of this regulation and the NOx allowance
allocation correction for that unit determined in Section
9(d)(2)(vi) of this regulation.

2. The NOx allowance allocation for any unit
under Section 2(a)(2) of this regulation was determined as
follows:

i.  The units base heat input was determined
as the unit=s average heat input of the two highest heat inputs
of any of the three years 1995, 1996, and 1997.

ii. The units base heat input determined in
Section 9(d)(2)(i) of this regulation was multiplied by a NOx
emissions rate factor of 0.17 Ib/MMBTU, the product
divided by 2000 Ib/ton, and the result rounded to the nearest
whole ton to determine the unit:s base NOx allowance
allocation.

iii. The base NOx allowance allocations
determined in Section 9(d)(2)(ii) of this regulation for all
subject units were added together.

iv. The total base NOx allowance allocation

determined in Section 9(d)(2)(iii) of this regulation was
subtracted from the number of NOx allowances allocated to
the state by EPA for this particular population of units.
Delaware=s NOx allowance allocation for this population of
units was 753 NOx allowances. The results of this
calculation could be positive or negative.

v. For each subject unit, its base NOx
allowance allocation determined in Section 9(d)(2)(ii) of
this regulation was divided by the total base NOx allowance
allocation for all subject units as determined in Section
9(d)(2)(iii) of this regulation.

vi. For each subject unit, the factor

determined in Section 9(d)(2)(v) of this regulation was
multiplied by the NOx allowance value determined in
Section 9(d)(2)(iv) of this regulation to obtain the NOx
allowance allocation correction.
vii. The final NOx allowance allocation to each subject unit
was determined as the sum of the base NOx allowance
allocation for the unit determined in Section 9(d)(2)(ii) of
this regulation and the NOx allowance allocation correction
for that unit determined in Section 9(d)(2)(vi) of this
regulation.

3. The EPA=s NOx allowance allocation to
Delaware for subject units was determined as follows:

i. The NOx allowance allocation for any unit
that serves a generator with a nameplate capacity of 25MWe
or greater was calculated as that unit:s actual 1996 control
period heat input multiplied by a NOx emissions rate factor
of 0.15 Ib/MMBTU, multiplied by a state specific growth
factor (1.27 for the state of Delaware), divided by 2000 Ib/
ton, and rounded to the nearest whole ton.

ii. The NOx allowance allocation for any unit
that serves a generator with a nameplate capacity of 15
MWe or greater, but less than 25 MWe, was calculated as
that unit=s actual 1996 control period heat input multiplied
by that units actual 1996 control period average NOX
emissions rate, multiplied by a state specific growth factor
(1.27 for the state of Delaware), divided by 2000 Ib/ton, and
rounded to the nearest whole ton.

iii. The NOx allowance allocation for any unit
with a maximum design heat input rating of 250 MMBTU/
hr, or greater, and is not a unit under Section 9(d)(3)(i) or
9(d)(3)(ii) of this regulation, was calculated as the actual
1995 NOx mass emissions (corrected to represent
uncontrolled NOx emissions where applicable), in tons,
multiplied by a state/SIC code specific growth factor,
reduced by SCC code specific emissions reduction
percentages, and rounded to the nearest whole ton.

4. The NOx allowance allocation for any unit that
chooses to become an opt-in unit, under this regulation, is
determined in accordance with Section 15 of this regulation.

5. The NOx allowance allocation for any unit that
chose to become an opt-in unit under Regulation 37 of the
State of Delaware=s ARegulations Governing the Control of

DELAWARE REGISTER OF REGULATIONS, VOL. 3, ISSUE 2, SUNDAY, AUGUST 1, 1999




PROPOSED REGULATIONS 143

Air Pollution@, shall remain unchanged as an opt-in unit
under this regulation.

Section 10 - NOx Allowance Tracking System

a. The Administrator will assign a unique identifying
number to each account established under Section 10(c) or
Section 10(d) of this regulation.

b.  The Administrator will assign a unique identifying
number to each NOx authorized account representative or
the alternate NOx authorized account representative.

c. Establishment of compliance and overdraft
accounts.

1. Upon receipt of a complete account certificate
of representation under Section 6 of this regulation, the
Administrator will establish a compliance account for each
NOx Budget unit for which the account certificate of
representation was submitted.

2. Upon receipt of a complete account certificate
of representation under Section 6 of this regulation, the
Administrator will establish an overdraft account for each
source for which the account certificate of representation
was submitted and that has two or more NOx Budget units.

3. Allocations of NOx allowances pursuant to
Section 9 or Section 15 of this regulation and deductions or
transfers of NOx allowances pursuant to Section 8, Section
10(g), Section 11, Section 13, Section 15, or Section 16 of
this regulation will be recorded in the compliance accounts
or overdraft accounts in accordance with the requirements of
Section 10 of this regulation.

d. Establishment of general accounts

1. Any person may apply to open a general
account for the purpose of holding and transferring
allowances. A complete application for a general account
shall be submitted to the Administrator and shall include the
following elements in a format prescribed by the
Administrator:

i. Name, mailing address, e-mail address (if
any), telephone number, and facsimile transmission number
(if any) of the NOx authorized account representative and
any alternate NOx authorized account representative;

ii. At the option of the NOx authorized
account representative or the alternate NOx authorized
account representative, organization name and type of
organization;

iii. A list of all persons subject to a binding
agreement for the NOx authorized account representative or
any alternate NOx authorized account representative to
represent their ownership interest with respect to the
allowances held in the general account;

iv. The following certification statement by
the NOx authorized account representative and any alternate
NOx authorized account representative: | certify that | was
selected as the NOx authorized account representative or the
NOx alternate authorized account representative, as

applicable, by an agreement that is binding on all persons
who have an ownership interest with respect to allowances
held in the general account. | certify that | have all the
necessary authority to carry out my duties and
responsibilities under the NOx Budget Trading Program on
behalf of such persons and that each such person shall be
fully bound by my representations, actions, inactions, or
submissions and by any order or decision issued to me by the
Administrator or a court regarding the general account.”

v. The signature of the NOx authorized
account representative and any alternate NOx authorized
account representative and the dates signed.

vi. Unless otherwise required by the
Department or the Administrator, documents of agreement
referred to in the account certificate of representation shall
not be submitted to the Department or the Administrator.
Neither the Department nor the Administrator shall be under
any obligation to review or evaluate the sufficiency of such
documents, if submitted.

2. Upon receipt by the Administrator of a
complete application for a general account under Section
10(d)(2) of this regulation:

i. The Administrator will establish a general
account for the person or persons for whom the application
is submitted.

ii. The NOx authorized account
representative and any alternate NOx authorized account
representative for the general account shall represent and,
by his or her representations, actions, inactions, or
submissions, legally bind each person who has an ownership
interest with respect to NOx allowances held in the general
account in all matters pertaining to the NOx Budget Trading
Program, not withstanding any agreement between the NOx
authorized account representative or any alternate NOXx
authorized account representative and such person. Any
such person shall be bound by any order or decision issued to
the NOx authorized account representative or any alternate
NOx authorized account representative by the Administrator
or a court regarding the general account.

iii. Each submission concerning the general
account shall be submitted, signed, and certified by the NOx
authorized account representative or any alternate NOXx
authorized account representative for the persons having an
ownership interest with respect to NOx allowances held in
the general account. Each such submission shall include the
following certification statement by the NOx authorized
account representative or any alternate NOx authorized
account representative: 1 am authorized to make this
submission on behalf of the persons having an ownership
interest with respect to the NOx allowances held in the
general account. | certify under penalty of law that | have
personally examined, and am familiar with, the statements
and information submitted in this document and all its
attachments. Based on my inquiry of those individuals with
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primary responsibility for obtaining the information, | certify
that the statements and information are to the best of my
knowledge and belief true, accurate, and complete. | am
aware that there are significant penalties for submitting false
statements and information or omitting required statements
and information, including the possibility of fine or
imprisonment."

iv. The Administrator will accept or act on a
submission concerning the general account only if the
submission has been made, signed, and certified in
accordance with Section 10(d)(2)(iii) of this regulation.

3. An application for a general account may
designate one and only one NOx authorized account
representative and one and only one alternate NOx
authorized account representative who may act on behalf of
the NOx authorized account representative. The agreement
by which the alternate NOx authorized account
representative is selected shall include a procedure for
authorizing the alternate NOx authorized account
representative to act in lieu of the NOx authorized account
representative.

4. Reserved.

5. Upon receipt by the Administrator of a
complete application for a general account under Section
10(d)(1) of this regulation, any representation, action,
inaction, or submission by any alternate NOx authorized
account representative shall be deemed to be a
representation, action, inaction, or submission by the NOx
authorized account representative.

6. The NOx authorized account representative for
a general account may be changed at any time upon receipt
by the Administrator of a superseding complete application
for a general account under Section 10(d)(1) of this
regulation. Notwithstanding any such change, all
representations, actions, inactions, and submissions by the
previous NOx authorized account representative prior to the
time and date when the Administrator receives the
superseding application for a general account shall be
binding on the new NOXx authorized account representative
and the persons with an ownership interest with respect to
the allowances in the general account.

7. The alternate NOx authorized account
representative for a general account may be changed at any
time upon receipt by the Administrator of a superseding
complete application for a general account under Section
10(d)(1) of this regulation. Notwithstanding any such
change, all representations, actions, inactions, and
submissions by the previous alternate NOx authorized
account representative prior to the time and date when the
Administrator receives the superseding application for a
general account shall be binding on the new alternate NOx
authorized account representative and the persons with an
ownership interest with respect to the allowances in the
general account.

8. In the event a new person having an ownership
interest with respect to NOx allowances in the general
account is not included in the list of such persons in the
account certificate of representation, such new person shall
be deemed to be subject to and bound by the account
certificate of representation, the representation, actions,
inactions, and submissions of the NOx authorized account
representative and any alternate NOx authorized account
representative of the source or unit, and the decisions,
orders, actions, and inactions of the Administrator, as if the
new person were included in such list.

9. Within 30 days following any change in the
persons having an ownership interest with respect to NOx
allowances in the general account, including the addition of
persons, the NOx authorized account representative or any
alternate NOx authorized account representative shall
submit a revision to the application for a general account
amending the list of persons having an ownership interest
with respect to the NOx allowances in the general account to
include the change.

10. Once a complete application for a general
account under Section 10(d)(1) of this regulation has been
submitted and received, the Administrator will rely on the
application unless and until a superseding complete
application for a general account under Section 10(d)(1) of
this regulation is received by the Administrator.

11. Except as provided in Section 10(d)(6) through
Section 10(d)(9) of this regulation, no objection or other
communication submitted to the Administrator concerning
the authorization, or any representation, action, inaction, or
submission of the NOx authorized account representative or
any alternate NOx authorized account representative for a
general account shall affect any representation, action,
inaction, or submission of the NOx authorized account
representative or any alternate NOx authorized account
representative or the finality of any decision or order by the
Administrator under the NOx Budget Trading Program.

12. The Administrator will not adjudicate any
private legal dispute concerning the authorization or any
representation, action, inaction, or submission of the NOx
authorized account representative or any alternate NOXx
authorized account representative for a general account,
including private legal disputes concerning the proceeds of
NOx allowance transfers.

13. Transfers of allowances pursuant to Section 13
of this regulation will be recorded in the general account in
accordance with Section 10 of this regulation.

14. Closing of general accounts

i. The NOx authorized account
representative or the alternate NOx authorized account
representative of a general account may instruct the
Administrator to close the general account by submitting a
statement requesting deletion of the general account from
the NOx Allowance Tracking System and by correctly
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submitting for recordation under Section 13 of this
regulation an NOx allowance transfer of all NOx allowances
in the general account to one or more other NOx Allowance
Tracking System accounts.

ii. If a general account shows no activity for
a period of a year or more and does not contain any NOx
allowances, the Administrator may notify the NOXx
authorized account representative for the general account
that the general account will be closed and deleted from the
NOx Allowance Tracking System following 20 business days
after the notice is sent. The general account will be closed
after the 20-day period unless before the end of the 20-day
period the Administrator receives a correctly submitted
transfer of NOx allowances into the general account under
Section 13 of this regulation or a statement submitted by the
NOx authorized account representative or the alternate NOx
authorized account representative demonstrating to the
satisfaction of the Administrator good cause as to why the
general account should not be closed.

e. Following the establishment of a NOx Allowance
Tracking System account, all submissions to the
Administrator pertaining to the account, including, but not
limited to, submissions concerning the deduction or transfer
of NOx allowances in the account, shall be made only by the
NOx authorized account representative or the alternate NOx
authorized account representative for the account.

f.  Recordation of NOx allowance allocations

1. The Administrator will record the NOx
allowances for 2003 in the NOx Budget units' compliance
accounts, as allocated under Section 9 of this regulation, and
any allowance allocation from the compliance supplement
pool under Section 12(c) of this regulation. The
Administrator will also record the NOx allowances allocated
under Section 15 of this regulation for each NOx Budget opt-
in source in its compliance account.

2. Each year, after the Administrator has made all
deductions from a NOx Budget unit's compliance account
and the overdraft account pursuant to Section 11 of this
regulation, the Administrator will record NOx allowances,
as allocated to the unit under Section 9 of this regulation or
under Section 15 of this regulation, in the compliance
account for the year after the last year for which allowances
were previously allocated to the compliance account.

3. When allocating NOx allowances to and
recording them in an account, the Administrator will assign
each NOx allowance a unique identification serial number
that will include digits identifying the year for which the
NOx allowance is allocated.

g. The Administrator may, at his or her sole discretion
and on his or her own motion, correct any error in any NOx
Allowance Tracking System account. Within 10 business
days of making such correction, the Administrator will
notify the NOx authorized account representative for the
account.

Section 11 - End-of-Season Reconciliation

a. The NOx allowances are available to be deducted
for compliance with a unit's NOx Budget emissions
limitation for a control period in a given year only if the NOx
allowances:

1. Were allocated for a control period in a prior
year or the same year; and

2. Are held in the unit's compliance account, or
the overdraft account of the source where the unit is located,
as of the NOx allowance transfer deadline for that control
period or are transferred into the compliance account or
overdraft account by a NOx allowance transfer correctly
submitted for recordation under Section 13 of this regulation
by the NOx allowance transfer deadline for that control
period.

b. Deductions for compliance.

1. Following the recordation, in accordance with
Section 13 of this regulation, of NOx allowance transfers
submitted for recordation in the unit's compliance account or
the overdraft account of the source where the unit is located
by the NOx allowance transfer deadline for a control period,
the Administrator will deduct NOx allowances available
under Section 11(a) of this regulation to cover the unit's NOx
emissions (as determined in accordance with Section 14 and
Section 15(1) of this regulation) for the control period:

i. From the compliance account; and

ii. Only if no more NOx allowances available
under Section 11(a) of this regulation remain in the
compliance account, from the overdraft account. In
deducting allowances for units at the source from the
overdraft account, the Administrator will begin with the unit
having the compliance account with the lowest NOx
Allowance Tracking System account number and end with
the unit having the compliance account with the highest NOx
Allowance Tracking System account number (with account
numbers sorted beginning with the left-most character and
ending with the right-most character and the letter characters
assigned values in alphabetical order and less than all
numeric characters).

2. The Administrator will deduct NOx allowances
first under Section 11(b)(2)(i) of this regulation and then
under Section 11(b)(2)(ii) of this regulation:

i. Until the number of NOx allowances
deducted for the control period equals the number of tons of
NOx emissions, determined in accordance with Section 14 of
this regulation, from the unit for the control period for which
compliance is being determined for the control period; or

ii. Until no more NOx allowances available
under Section 11(a) of this regulation remain in the
respective account.

c. The NOx authorized account representative or the
alternate NOx authorized account representative for each
compliance account may identify by serial number the NOx
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allowances to be deducted from the unit's compliance
account under Section 11(b), Section 11(d), or Section 16 of
this regulation.

1. Such identification shall be made in the
compliance certification report submitted in accordance with
Section 8 of this regulation.

2. Inthe absence of an identification or in the case
of a partial identification of NOx allowances by serial
number, the Administrator will deduct NOx allowances for a
control period from the compliance account or the overdraft
account on a first-in, first-out (FIFO) accounting basis in the
following order:

i.  Those NOx allowances that were allocated
for the control period to the unit under Section 9, Section 12,
or Section 15 of this regulation;

ii. Those NOx allowances that were allocated
for the control period to any unit and transferred and
recorded in the account pursuant to Section 13 of this
regulation, in order of their date of recordation;

iii. Those NOx allowances that were allocated
for a prior control period to the unit under Section 9, Section
12, or Section 15 of this regulation; and

iv. Those NOx allowances that were allocated
for a prior control period to any unit and transferred and
recorded in the account pursuant to Section 13 of this
regulation, in order of their date of recordation.

d. Deductions for units sharing a common stack. In the
case of units sharing a common stack and having emissions
that are not separately monitored or apportioned in
accordance with Section 14 of this regulation:

1. The NOx authorized account representative or
the alternate NOx authorized account representative of the
units may identify the percentage of NOx allowances to be
deducted from each such unit's compliance account to cover
the unit's share of NOx emissions from the common stack for
a control period. Such identification shall be made in the
compliance certification report submitted in accordance with
Section 8 of this regulation.

2. Notwithstanding Section 11(b)(2) of this
regulation, the Administrator will deduct NOx allowances
for each such unit until the number of NOx allowances
deducted equals the unit's identified percentage (under
Section 11(d)(1) of this regulation) of the number of tons of
NOx emissions, as determined in accordance with Section 14
of this regulation, from the common stack for the control
period for which compliance is being determined or, if no
percentage is identified, an equal percentage for each such
unit for the control period.

e. The Administrator will record in the appropriate
compliance account or overdraft account all deductions
from such an account pursuant to Section 11(b), Section
11(d), or Section 16 of this regulation.

Section 12 - Banking

a. NOx allowances may be banked for future use or
transfer in a compliance account, an overdraft account, or a
general account, as follows:

1. Any NOx allowance that is held in a
compliance account, an overdraft account, or a general
account will remain in such account unless and until the NOx
allowance is deducted or transferred under Section 8,
Section 10(g), Section 11, Section 13, Section 15, or Section
16 of this regulation.

2. The Administrator will designate, as a
““banked" NOx allowance, any NOx allowance that remains
in a compliance account, an overdraft account, or a general
account after the Administrator has made all deductions for a
given control period from the compliance account or
overdraft account pursuant to Section 11 and Section 16 of
this regulation.

b. Each year starting in 2004, after the Administrator
has completed the designation of banked NOx allowances
under Section 12(a)(2) of this regulation and before May 1 of
the year, the Administrator will determine the extent to
which banked NOx allowances may be used for compliance
in the control period for the current year, as follows:

1. The Administrator will determine the total
number of banked NOx allowances held in compliance
accounts, overdraft accounts, or general accounts.

2. If the total number of banked NOx allowances
determined, under Section 12(b)(1) of this regulation, to be
held in compliance accounts, overdraft accounts, or general
accounts is less than or equal to 10% of the sum of the State
trading program budgets for the control period for the States
in which NOx Budget units are located, any banked NOx
allowance may be deducted for compliance in accordance
with Section 11 of this regulation.

3. If the total number of banked NOx allowances
determined, under Section 12(b)(1) of this regulation, to be
held in compliance accounts, overdraft accounts, or general
accounts exceeds 10% of the sum of the State trading
program budgets for the control period for the States in
which NOx Budget units are located, any banked allowance
may be deducted for compliance in accordance with Section
11 of this regulation, except as follows:

i. The Administrator will determine the
following ratio: 0.10 multiplied by the sum of the State
trading program budgets for the control period for the States
in which NOx Budget units are located and divided by the
total number of banked NOx allowances determined, under
Section 12(b)(1) of this regulation, to be held in compliance
accounts, overdraft accounts, or general accounts.

ii. The Administrator will multiply the
number of banked NOx allowances in each compliance
account or overdraft account by the ratio calculated under
Section 12(b)(3)(i) of this regulation. The resulting product
is the number of banked NOx allowances in the account that
may be deducted for compliance in accordance with Section
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11 of this regulation. Any banked NOx allowances in excess
of the resulting product may be deducted for compliance in
accordance with Section 11 of this regulation, except that, if
such NOx allowances are used to make a deduction, two
such NOx allowances must be deducted for each deduction
of one NOx allowance required under Section 11 of this
regulation.

c. The Department may allocate up to 127 NOx
allowances for the NOx Budget Trading Program in 2003 as
Delawares=s portion of the compliance supplement pool.

1. The NOx authorized account representative or
alternate  NOx authorized account representative may
request an allocation of NOx allowances from Delaware-=s
portion of the compliance supplement pool in accordance
with the requirements of Section 12(c)(1)(i) and/or Section
12(c)(2)(ii):

i. The NOx budget unit may reduce its NOx
emissions rate in the 2001 or 2002 control period and
request early reduction NOx allowances in accordance with
the following requirements:

A. Each NOx budget unit for which early
reduction NOx allowances are requested shall monitor and
report NOx emissions, NOx emissions rate, and heat input in
accordance with 40 CFR Part 75 and Section 14 of this
regulation starting in the year 2000 control period, and for
each control period for which such early reduction NOx
allowances are requested. The unit:s monitoring system
availability shall be not less than 90 percent during the year
2000 control period, and the unit must be in compliance with
any applicable state or federal emissions or emissions-
related requirements.

B. Each NOx budget unit for which early
reduction NOx allowances are requested shall reduce its
NOx emissions rate, for each control period for which early
reduction NOx allowances are requested, to less than both
0.25 Ib/MMBTU and 80% of the unit=s actual NOx emission
rate in the year 2000 control period.

C. The NOx authorized account
representative or alternate NOx authorized account
representative of a NOx budget unit that meets the
requirements of Section 12(c)(1)(i)(A) and 12(c)(1)(i)(B)
may submit to the Department a request for early reduction
NOx allowances for the unit based on NOx emission rate
reductions made by the unit in the control period for 2001
and/or 2002. The submitted request shall include, at a
minimum, the following information:

1. Identification of the affected NOx
budget source and NOx Budget unit.

2. ldentification of the calendar
time period for which early reduction NOx allowances are
being requested (i.e. May 1 - September 30, 2001, May 1 -
September 30, 2002, or both).

3. ldentification of the year 2000
control period NOx emissions rate, in lo/MMBTU.

4. ldentification of the control
period NOx emissions rate, in Io/MMBTU, for the control
period(s) for which early reduction NOx allowances are
requested.

5. ldentification of the control
period heat input, in MMBTU, for the control period(s) for
which early reduction NOx allowances are requested.

6. Identification of the quantity of
early reduction NOx allowances requested, determined for
each applicable control period by multiplying the unit=s heat
input for such control period by the difference between 0.25
Ib/MMBTU and the unit=s actual NOx emission rate for such
control period, divided by 2000 Ib/ton, and rounded to the
nearest ton.

7. Certification by the NOx
authorized account representative or alternate NOx
authorized account representative.

ii. The NOx authorized account
representative or alternate  NOx authorized account
representative of a Delaware source whose compliance
account, under Regulation 37 of Delaware=s ARegulations
Governing the Control of Air Pollution@, holds allowances
for the control periods of calendar years 2000, 2001, or 2002
that were banked in accordance with the provisions of
Regulation 37 as of February 1, 2003, may apply to the
Department for distribution of allowances from Delaware:s
portion of the compliance supplement pool.

A. The application shall
following information:

1. ldentification of the affected NOx
Budget source and NOx Budget unit;

2. ldentification of the quantity of
banked allowances remaining in the units Regulation 37
compliance account as of February 1, 2003;

3. ldentification by serial number of
all banked allowances remaining in_the unit-s Regulation 37
compliance account as of February 1, 2003; and

4. Certification by the NOx
authorized account representative or alternate NOx
authorized account representative.

iii. The application for distribution of
compliance supplement pool allowances must be received by
the Department no later than March 1, 2003.

2. The Department shall review any application
for distribution of compliance supplement pool allowances
for accuracy and take the following action:

i. If the Department finds that the request is
not accurate or submitted in accordance with Section
12(c)(1) of this regulation, the Department shall notify the
NOx authorized account representative that the request has
been denied, including the reason(s) for any denial, no later
than April 1, 2003.

ii. If the Department accepts the request, the
Department shall notify the NOx authorized account

include the
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representative of acceptance no later than April 1, 2003, and
allocate compliance supplement pool allowances to the NOx
Budget unit=s compliance account in accordance with the
provisions of Section 12(c)(3) of this regulation.

3. NOx Budget units that have submitted a request
for distribution of compliance supplement pool allowances
acceptable to the Department, shall be allocated NOx
allowances from Delaware=s portion of the compliance
supplement pool as follows:

i. If the total number of compliance
supplement pool allowances requested for allocation, and as
approved by the Department, totaled among all Delaware
NOx Budget sources is 127 or less;

A. The Department shall allocate to each
subject source a NOx allowance allocation from the
compliance supplement pool at the rate of one compliance
supplement pool allowance for each requested compliance
supplement pool allowance.

B. The Department shall retire any
compliance supplement pool allowance remaining in
Delaware=s compliance supplement pool following

distribution under Section 12(c)(3)(i)(A) of this regulation.

ii. If the total number of compliance
supplement pool allowances requested for allocation, and as
approved by the Department, totaled among all Delaware
NOx Budget sources is greater than 127, the Department will
allocate compliance supplement pool allowances according
to the following formula:

Unit:s compliance supplement pool allocation
= [(Unitss requested and approved compliance
supplement pool allowances)/ (Total number of
requested and approved compliance supplement
pool allowances among all Delaware sources)] X
(127)

where: AUnits requested and approved
compliance supplement pool allowances@ is the
number of compliance supplement pool allowances
requested by the unit-s NOx authorized account
representative or alternate NOx authorized account
representative and approved by the Department in
accordance Section 12(c)(1)_and 12(c)(2) of this
regulation.

ATotal number of requested and approved
compliance supplement pool allowances among all
Delaware sources@ is the sum total of all
compliance supplement pool allowances requested
in accordance with Section 12(c)(1) of this
regulation, and approved by the Department in
accordance with Section 12(c)(2) of this regulation,
among all Delaware sources.

A127@ is the number of compliance supplement
pool allowances allocated to Delaware by the EPA.

AUnits ~ compliance  supplement  pool

allocation@ shall be whole number allowances only,
with all fractional allocations rounded down to the
next whole allowance.

4. No later than May 1, 2003, the Department will
submit to the Administrator for recordation the allocations
of NOx allowances determined under Section 12(c)(3) of this
regulation.

5. NOx allowances recorded under Section
12(c)(4) of this regulation may be deducted for compliance
under Section 11 of this regulation for the control periods in
2003 or 2004. Notwithstanding Section 12(a) of this
regulation, the Administrator will deduct as retired any NOx
allowance that is recorded under Section 12(c)(4) of this
regulation and is not deducted for compliance in accordance
with Section 11 of this regulation for the control period in
2003 or 2004.

6. NOx allowances recorded under Section
12(c)(4) of this regulation are treated as banked allowances
in 2004 for the purposes of Section 12(a) and Section 12(b)
of this regulation.

Section 13 - NOx Allowance Transfers

a. The NOx authorized account representative or
alternate NOx authorized account representative seeking
recordation of a NOx allowance transfer shall submit the
transfer to the Administrator. To be considered correctly
submitted, the NOx allowance transfer shall include the
following elements in a format specified by the
Administrator:

1. The numbers identifying both the transferor
and transferee accounts;

2. A specification by serial number of each NOx
allowance to be transferred; and

3. The printed name and signature of the NOx
authorized account representative of the transferor account
and the date signed.

b. Within 5 business days of receiving a NOx
allowance transfer, except as provided in Section 13(c) of
this regulation, the Administrator will record a NOx
allowance transfer by moving each NOx allowance from the
transferor account to the transferee account as specified by
the request, provided that:

1. The transfer is correctly submitted under
Section 13 of this regulation;

2. The transferor account includes each NOx
allowance identified by serial number in the transfer; and

3. The transfer meets all other requirements of
this section.

¢c. A NOx allowance transfer that is submitted for
recordation following the NOx allowance transfer deadline
and that includes any NOx allowances allocated for a control
period prior to or the same as the control period to which the
NOx allowance transfer deadline applies will not be
recorded until after completion of the process of recordation
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of NOx allowance allocations in Section 10(f) of this
regulation.

d. Where a NOx allowance transfer submitted for
recordation fails to meet the requirements of Section 13(b)
of this regulation, the Administrator will not record such
transfer.

e. Within 5 business days of recordation of a NOx
allowance transfer under Section 13 of this regulation, the
Administrator will notify each party to the transfer. Notice
will be given to the NOx authorized account representatives
of both the transferror and transferee accounts.

f.  Within 10 business days of receipt of a NOXx
allowance transfer that fails to meet the requirements of
Section 13(b) of this regulation, the Administrator will
notify the NOx authorized account representatives of both
accounts subject to the transfer of:

1. A decision not to record the transfer, and

2. The reasons for such non-recordation.

g. Nothing in this section shall preclude the
submission of a NOx allowance transfer for recordation
following notification of non-recordation.

h. The NOx authorized account representative or
alternate NOx authorized account representative of a
compliance account or a general account may request that
some or all allocated NOx allowances be transferred to
another compliance account or general account for the
current year, any future year, block of years, or for
permanent reallocation.

1. For control periods for which NOx allowances
have already been allocated in accordance with the
requirements of Section 9(b) of this regulation, the NOx
authorized account representative or alternate NOx
authorized account representative shall submit a NOx
allowance transfer request to the Administrator in
accordance with the provisions of Section 13(a) of this
regulation.

2. For control periods for which allocations have
not been submitted to the Administrator in accordance with
the provisions of Section 9(b) of this regulation, the NOx
authorized account representative or alternate NOx
authorized account representative may submit to the
Department a request to transfer some or all of the NOx
allowances allocated to the subject compliance account or
general account for future control periods.

i. The NOx authorized account
representative or alternate NOx authorized account
representative seeking to transfer all or a portion of a NOx
allowance allocation shall submit the allocation transfer
request to the Department. To be considered correctly
submitted, the NOx allowance allocation transfer request
shall include the following elements:

A. The numbers identifying both the
transferor and transferee accounts;
B. A specification by serial number of

each NOx allowance to be transferred (if applicable); and

C. The printed name and signature of the
NOx authorized account representative of the transferor
account and the date signed.

ii. The Department shall review all submitted
requests for NOx allowance allocation transfer.

A. Within 10 business days of receipt of
a NOx allowance allocation transfer request that fails to
meet the requirements of Section 13(h)(2)(i)of this
regulation , the Department shall notify the NOx authorized
account representatives of the accounts subject to the
transfer of the decision to not approve the transfer request
and the reason(s) for not approving the request.

B. Within 10 business days of receipt of
a NOx allowance allocation transfer request that meets the
requirements of Section 13(h)(2)(i) of this regulation, the
Department shall notify the NOx authorized account
representatives of the accounts subject to the transfer.

C. For NOx allowance allocation
transfer requests that meet the requirements of Section
13(h)(2)(i) of this regulation, the Department shall revise the
budget to reflect the change in NOx allowance allocations.

Section 14 - Monitoring and Reporting

a. The owners and operators, and to the extent
applicable, the NOx authorized account representative or the
alternate NOx authorized account representative of a NOx
Budget unit, shall comply with the monitoring and reporting
requirements as provided in Section 14 of this regulation and
in 40 CFR Part 75. For purposes of complying with such
requirements, the definitions in Section 3 of this regulation
and in 40 CFR 72.2 shall apply, and the terms ““affected
unit," “designated representative,” and continuous
emission monitoring system" (or "CEMS") in 40 CFR Part
75 shall be replaced by the terms “"NOx Budget unit,” “"NOx
authorized account representative,” and " continuous
emission monitoring system" (or “"CEMS"), respectively, as
defined in Section 3 of this regulation.

b. Requirements for installation, certification, and
data accounting. The owner or operator of each NOx Budget
unit must meet the following requirements. These provisions
also apply to a unit for which an application for a NOx
Budget opt-in permit is submitted and not denied or
withdrawn, as provided in Section 15 of this regulation:

1. Install all monitoring systems required under
Section 14 of this Regulation for monitoring NOXx mass
emissions. This includes all systems required to monitor
NOXx emission rate, NOx concentration, heat input, and flow,
in accordance with 40 CFR 75.71 and 75.72.

2. Install all monitoring systems for monitoring
heat input, if required under Section 14(n) of this regulation
for developing NOx allowance allocations.

3. Successfully complete all certification tests
required under Section 14(e) of this regulation and meet all
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other provisions of Section 14 of this regulation and 40 CFR
Part 75 applicable to the monitoring systems under Sections
14(b)(1) and 14(b)(2) of this regulation.

4. Record, and report data from the monitoring
systems under Sections 14(b)(1) and 14(b)(2) of this
regulation.

c. The owner or operator must meet the requirements
of Sections 14(b)(1) through 14(b)(3) of this regulation on or
before the following dates and must record and report data
on and after the following dates:

1. NOx budget units for which the owner or
operator intends to apply for early reduction credits in
accordance with Section 12(c)(1)(i) of this regulation must
comply with the requirements of section 14 of this regulation
by May 1, 2000.

2. NOx Budget units under Section 2 of this
regulation that commence operation before January 1, 2002,
must comply with the requirements of Section 14 of this
regulation by May 1, 2002.

3. Nox Budget units under Section 2 of this
regulation that commence operation on or after January 1,
2002 and that report on an annual basis under Section
14(k)(5) of this regulation must comply with the
requirements of Section 14 of this regulation by the later of
the following dates:

i. May1,2002; or
ii. The earlier of:

A. 180 days after the date on which the
unit commences operation or,

B. For units under Section 2(a)(1) of this
regulation, 90 days after the date on which the unit
commences commercial operation.

4. NOx Budget units under Section 2 of this
regulation that commence operation on or after January 1,
2002 and that report on a control season basis under Section
14(k)(5) of this regulation must comply with the
requirements of Section 14 of this regulation by the later of
the following dates:

i. The earlier of:

A. 180 days after the date on which the
unit commences operation or,

B. For units under Section 2(a)(1) of this
regulation, 90 days after the date on which the unit
commences commercial operation.

ii. However, if the applicable deadline under
Section 14(b)(4)(i) of this regulation does not occur during a
control period, May 1; immediately following the date
determined in accordance with Section 14(b)(4)(i) of this
regulation.

5. For a NOx Budget unit with a new stack or flue
for which construction is completed after the applicable
deadline under Section 14(c)(1), Section 14(c)(2), Section
14(c)(3), or Section 15 of this regulation:

i. 90 days after the date on which emissions

first exit to the atmosphere through the new stack or flue;

ii. However, if the unit reports on a control
season basis under Section 14(k)(5) of this regulation and the
applicable deadline under Section 14(c)(5)(i) of this
regulation does not occur during the control period, May 1
immediately following the applicable deadline in Section
14(c)(b)(5)(i) of this regulation.

6. For a unit for which an application for a NOx
Budget opt in permit is submitted and not denied or
withdrawn, the compliance dates specified under Section 15
of this regulation.

d. Reporting data prior to initial certification.

1. The owner or operator of a NOx budget unit
that misses the certification deadline of Section 12(c)(1) of
this regulation is not eligible to apply for early reduction
credits. The owner or operator of the unit becomes subject
to the certification deadline of Section 14(d)(2) of this
regulation.

2. The owner or operator of a NOx Budget under
Section 14(c)(3) or 14(c)(4) of this regulation must
determine, record and report NOx mass, heat input (if
required for purposes of allocations) and any other values
required to determine NOx Mass (e.g. NOx emission rate
and heat input or NOx concentration and stack flow) using
the provisions of 40 CFR 75.70(g), from the date and hour
that the unit starts operating until all required certification
tests are successfully completed.

e. Prohibitions.

1. No owner or operator of a NOx Budget unit
monitored under 40 CFR 75.72(b)(2)(ii) shall use any
alternative monitoring system, alternative reference method,
or any other alternative for the required continuous emission
monitoring system without having obtained prior written
approval in accordance with Section 14(l) of this regulation.

2. No owner or operator of a NOx Budget unit
monitored under 40 CFR 75.72(b)(2)(ii) shall operate the
unit so as to discharge, or allow to be discharged, NOx
emissions to the atmosphere without accounting for all such
emissions in accordance with the applicable provisions of
Section 14 of this regulation and 40 CFR Part 75 except as
provided for in 40 CFR 75.74.

3. No owner or operator of a NOx Budget unit
monitored under 40 CFR 75.72(b)(2)(ii) shall disrupt the
continuous emission monitoring system, any portion thereof,
or any other approved emission monitoring method, and
thereby avoid monitoring and recording NOXx mass
emissions discharged into the atmosphere, except for periods
of recertification or periods when calibration, quality
assurance testing, or maintenance is performed in
accordance with the applicable provisions of Section 14 of
this regulation and 40 CFR Part 75 except as provided for in
40 CFR 75.74.

4. No owner or operator of a NOx Budget unit
monitored under 40 CFR 75.72(b)(2)(ii) shall retire or
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permanently discontinue use of the continuous emission
monitoring system, any component thereof, or any other
approved emission monitoring system under this subpart,
except under any one of the following circumstances:

i.  During the period that the unit is covered
by a retired unit exemption under Section 2 of this regulation
that is in effect;

ii. The owner or operator is monitoring
emissions from the unit with another certified monitoring
system approved, in accordance with the applicable
provisions of Section 14 of this regulation and 40 CFR Part
75, by the Department for use at that unit that provides
emission data for the same pollutant or parameter as the
retired or discontinued monitoring system; or

iii. The NOx authorized account
representative or the alternate NOx authorized account
representative submits notification of the date of
certification testing of a replacement monitoring system in
accordance with Section 14(e)(4) of this regulation.

f. Initial certification and recertification procedures

1. The owner or operator of a NOx Budget unit
that is subject to an Acid Rain emissions limitation shall
comply with the initial certification and recertification
procedures of 40 CFR Part 75, except that:

i. |If, prior to January 1, 1998, the
Administrator approved a petition under 40 CFR 75.17(a) or
(b) for apportioning the NOx emission rate measured in a
common stack or a petition under 40 CFR 75.66 of this
chapter for an alternative to a requirement in 40 CFR 75.17
of this chapter, the NOx authorized account representative
or the alternate NOx authorized account representative shall
resubmit the petition to the Administrator under Section
14(1)(1) to determine if the approval applies under the NOx
Budget Trading Program.

ii. For any additional CEMS required under
the common stack provisions in 40 CFR 75.72, or for any
NOXx concentration CEMS used under the provisions of 40
CFR 75.71(a)(2), the owner or operator shall meet the
requirements of Section 14(f)(2) of this regulation.

2. The owner or operator of a NOx Budget unit
that is not subject to an Acid Rain emissions limitation shall
comply with the following initial certification and
recertification procedures, except that the owner or operator
of a unit that qualifies to use the low mass emissions
excepted monitoring methodology under 40 CFR 75.19 shall
also meet the requirements of Section 14(g) of this
regulation and the owner or operator of a unit that qualifies
to use an alternative monitoring system under Subpart E of
40 CFR Part 75 shall also meet the requirements of Section
14(h) of this regulation. The owner or operator of a NOx
Budget unit that is subject to an Acid Rain emissions
limitation, but requires additional CEMS under the common
stack provisions in 40 CFR 75.72, or that uses a NOx
concentration CEMS under 40 CFR Part. 75.71(a)(2) also

shall comply with the following initial certification and
recertification procedures.

i. The owner or operator shall ensure that
each monitoring system required by Subpart H of 40 CFR
Part 75 (which includes the automated data acquisition and
handling system) successfully completes all of the initial
certification testing required under 40 CFR 75.20. The
owner or operator shall ensure that all applicable
certification tests are successfully completed by the
deadlines specified in Section 14(c) of this regulation. In
addition, whenever the owner or operator installs a
monitoring system in order to meet the requirements of this
part in a location where no such monitoring system was
previously installed, initial certification according to 40 CFR
75.20 is required.

ii. Whenever the owner or operator makes a
replacement, modification, or change in a certified
monitoring system that the Administrator or the Department
determines significantly affects the ability of the system to
accurately measure or record NOx mass emissions or heat
input or to meet the requirements of 40 CFR 75.21 or
Appendix B to 40 CFR Part 75, the owner or operator shall
recertify the monitoring system according to 40 CFR
75.20(b). Furthermore, whenever the owner or operator
makes a replacement, modification, or change to the flue gas
handling system or the unit's operation that the
Administrator or the Department determines to significantly
change the flow or concentration profile, the owner or
operator shall recertify the continuous emissions monitoring
system according to 40 CFR 75.20(b). Examples of changes
which require recertification include: replacement of the
analyzer, change in location or orientation of the sampling
probe or site, or changing of flow rate monitor polynomial
coefficients.

iii. Certification approval process for initial
certifications and recertification.

A. Notification of certification. The NOx
authorized account representative or the alternate NOXx
authorized account representative shall submit to the
appropriate EPA Regional Office and the Department a
written notice of the dates of certification in accordance with
Section 14(k) of this regulation.

B. The NOx authorized account
representative or the alternate NOx authorized account
representative shall submit to the Department a certification
application for each monitoring system required under
Subpart H of 40 CFR Part 75. A complete certification
application shall include the information specified in Subpart
H of 40 CFR Part 75.

C. Except for units using the low mass
emission excepted methodology under 40 CFR 75.19, the
provisional certification date for a monitor shall be
determined using the procedures set forth in 40 CFR
75.20(a)(3). A provisionally certified monitor may be used
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under the NOx Budget Trading Program for a period not to
exceed 120 days after receipt by the Department of the
complete certification application for the monitoring system
or component thereof under Section 14(f)(2)(iii)(B) of this
regulation. Data measured and recorded by the provisionally
certified monitoring system or component thereof, in
accordance with the requirements of 40 CFR Part 75, will be
considered valid quality-assured data (retroactive to the date
and time of provisional certification), provided that the
Department does not invalidate the provisional certification
by issuing a notice of disapproval within 120 days of receipt
of the complete certification application by the Department.

D. The Department will issue a written
notice of approval or disapproval of the certification
application to the owner or operator within 120 days of
receipt of the complete certification application under
Section 14(f)(2)(iii)(B) of this regulation. In the event the
Department does not issue such a notice within such 120-day
period, each monitoring system which meets the applicable
performance requirements of 40 CFR Part 75 and is included
in the certification application will be deemed certified for
use under the NOx Budget Trading Program.

1. Approval notice. If the
certification application is complete and shows that each
monitoring system meets the applicable performance
requirements of 40 CFR Part 75, then the Department will
issue a written notice of approval of the certification
application within 120 days of receipt.

2. A certification application will be
considered complete when all of the applicable information
required to be submitted under Section 14(f)(2)(iii)(B) of this
regulation has been received by the Department. If the
certification application is not complete, then the
Department will issue a written notice of incompleteness
that sets a reasonable date by which the NOx authorized
account representative or the alternate NOx authorized
account representative must submit the additional
information required to complete the certification
application. If the NOx authorized account representative or
the alternate NOx authorized account representative does
not comply with the notice of incompleteness by the
specified date, then the Department may issue a notice of
disapproval under Section 14(f)(2)(iii)(D)(3) of this
regulation.

3. If the certification application
shows that any monitoring system or component thereof does
not meet the performance requirements of this part, or if the
certification application is incomplete and the requirement
for disapproval under Section 14(f)(2)(iii)(D)(2) of this
regulation has been met, the Department will issue a written
notice of disapproval of the certification application. Upon
issuance of such notice of disapproval, the provisional
certification is invalidated by the Department and the data
measured and recorded by each uncertified monitoring

system or component thereof shall not be considered valid
quality-assured data beginning with the date and hour of
provisional certification. The owner or operator shall follow
the procedures for loss of certification in Section
14(f)(2)(iii)(E) of this regulation for each monitoring system
or component thereof which is disapproved for initial
certification.

4.  Audit decertification. The
Department may issue a notice of disapproval of the
certification status of a monitor in accordance with Section
14(j) of this regulation.

E. Procedures for loss of certification. If
the Department issues a notice of disapproval of a
certification application under Section 14(f)(2)(iii)(D)(3) of
this regulation or a notice of disapproval of certification
status under Section 14(f)(2)(iii)(D)(4) of this regulation,
then:

1. The owner or operator shall
substitute the following values, for each hour of unit
operation during the period of invalid data beginning with
the date and hour of provisional certification and continuing
until the time, date, and hour specified under 40 CFR
75.20(a)(5)(i):

a. For units using or intending
to monitor for NOx emission rate and heat input or for units
using the low mass emission excepted methodology under
40 CFR 75.19, the maximum potential NOx emission rate
and the maximum potential hourly heat input of the unit.

b. For units intending to
monitor for NOx mass emissions using a NOx pollutant
concentration monitor and a flow monitor, the maximum
potential concentration of NOx and the maximum potential
flow rate of the unit under Section 2.1 of Appendix A of 40
CFR Part 75.

2. The NOx authorized account
representative or the alternate NOx authorized account
representative shall submit a notification of certification
retest dates and a new certification application in accordance
with Sections 14(f)(2)(iii)(A) and 14(f)(2)(iii)(B) of this
regulation; and

3. The owner or operator shall repeat all
certification tests or other requirements that were failed by
the monitoring system, as indicated in the Department's
notice of disapproval, no later than 30 unit operating days
after the date of issuance of the notice of disapproval.

g. The owner or operator of a gas-fired or oil-fired
unit using the low mass emissions excepted methodology
under 40 CFR 75.19 shall meet the applicable general
operating requirements of 40 CFR 75.10, the applicable
requirements of 40 CFR 75.19, and the applicable
certification requirements of Section 14 of this regulation,
except that the excepted methodology shall be deemed
provisionally certified for use under the NOx Budget Trading
Program, as of the following dates:
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1. For units that are reporting on an annual basis
under Section 14(1)(5) of this regulation;

i. For a unit that has commences operation
before its compliance deadline under Section 14(f)(2) of this
regulation, from January 1 of the year following submission
of the certification application for approval to use the low
mass emissions excepted methodology under 40 CFR 75.19
until the completion of the period for the Department
review; or

ii. For a unit that commences operation after
its compliance deadline under Section 14(f)(2) of this
regulation, the date of submission of the certification
application for approval to use the low mass emissions
excepted methodology under 40 CFR 75.19 until the
completion of the period for Department review, or

2. For units that are reporting on a control period
basis under Section 14(1)(5)(ii)(B) of this regulation:

i. For a unit that commenced operation
before its compliance deadline under Section 14(f)(2) of this
regulation, where the certification application is submitted
before May 1, from May 1 of the year of the submission of
the certification application for approval to use the low mass
emissions excepted methodology under 40 CFR 75.19 until
the completion of the period for the Department review; or

ii. For a unit that commenced operation
before its compliance deadline under Section 14(f)(2) of this
regulation, where the certification application is submitted
after May 1, from May 1 of the year following submission of
the certification application for approval to use the low mass
emissions excepted methodology under 40 CFR Part. 75.19
until the completion of the period for the Department
review; or

iii. For a unit that commences operation after
its compliance deadline under Section 14(f)(2) of this
regulation, where the unit commences operation before May
1, from May 1 of the year that the unit commenced
operation, until the completion of the period for the
Department's review.

iv. For a unit that has not operated after its
compliance deadline under Section 14(f)(2) of this
regulation, where the certification application is submitted
after May 1, but before October 1st, from the date of
submission of a certification application for approval to use
the low mass emissions excepted methodology under 40
CFR 75.19 until the completion of the period for the
Department's review.

h. The NOx authorized account representative or the
alternate NOx  authorized account  representative
representing the owner or operator of each unit applying to
monitor using an alternative monitoring system approved by
the Administrator and, if applicable, the Department under
Subpart E of 40 CFR Part 75 shall apply for certification to
the Department prior to use of the system under the NOx
Trading Program. The NOx authorized account

representative or the alternate NOx authorized account
representative shall apply for recertification following a
replacement, modification or change according to the
procedures in Section 14(f)(2) of this regulation. The owner
or operator of an alternative monitoring system shall comply
with the notification and application requirements for
certification according to the procedures specified in Section
14(F)(2)(iii) of this regulation and 40 CFR 75.20(f).

i.  Whenever any monitoring system fails to meet the
quality assurance requirements of Appendix B of 40 CFR
Part 75, data shall be substituted using the applicable
procedures in Subpart D, Appendix D, or Appendix E of 40
CFR Part 75.

j. Audit decertification. Whenever both an audit of a
monitoring system and a review of the initial certification or
recertification application reveal that any system or
component should not have been certified or recertified
because it did not meet a particular performance
specification or other requirement under Section 14(f) of this
regulation or the applicable provisions of 40 CFR Part 75,
both at the time of the initial certification or recertification
application submission and at the time of the audit, the
Department will issue a notice of disapproval of the
certification status of such system or component. For the
purposes of this paragraph, an audit shall be either a field
audit or an audit of any information submitted to the
Department or the Administrator. By issuing the notice of
disapproval, the Department revokes prospectively the
certification status of the system or component. The data
measured and recorded by the system or component shall not
be considered valid quality-assured data from the date of
issuance of the notification of the revoked certification status
until the date and time that the owner or operator completes
subsequently approved initial certification or recertification
tests. The owner or operator shall follow the initial
certification or recertification procedures in Section 14(f) of
this regulation for each disapproved system.

k. The NOx authorized account representative or the
alternate NOx authorized account representative for a NOx
Budget unit shall submit written notice to the Department
and the Administrator in accordance with Section 13 of this
regulation, except that if the unit is not subject to an Acid
Rain emissions limitation, the notification is only required to
be sent to the Department.

I.  Recordkeeping and reporting.

1. The NOx authorized account representative or
the alternate NOx authorized account representative shall
comply with all recordkeeping and reporting requirements in
this section and with the requirements of Section 5(a)(5) of
this regulation.

2. If the NOx authorized account representative
or the alternate NOx authorized account representative for a
NOx Budget unit subject to an Acid Rain Emission limitation
who signed and certified any submission that is made under
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Subpart F or Subpart G of 40 CFR Part 75 and which
includes data and information required under this regulation
or Subpart H of 40 CFR Part 75 is not the same person as the
designated representative or the alternative designated
representative for the unit under 40 CFR Part 72, the
submission must also be signed by the designated
representative or the alternative designated representative.

3. Monitoring plans.

i.  The owner or operator of a unit subject to
an Acid Rain emissions limitation shall comply with
requirements of 40 CFR 75.62, except that the monitoring
plan shall also include all of the information required by
Subpart H of 40 CFR Part 75.

ii. The owner or operator of a unit that is not
subject to an Acid Rain emissions limitation shall comply
with requirements of 40 CFR 75.62, except that the
monitoring plan is only required to include the information
required by Subpart H of 40 CFR Part 75.

4. The NOx authorized account representative or
the alternate NOx authorized account representative shall
submit a certification application to the Department within
45 days after completing all initial certification or
recertification tests required under Section 14(f) of this
regulation including the information required under Subpart
H of 40 CFR Part 75.

5. The NOx authorized account representative or
the alternate NOx authorized account representative shall
submit quarterly reports, as follows:

i. If a unit is subject to an Acid Rain
emission limitation or if the owner or operator of the NOx
Budget unit chooses to meet the annual reporting
requirements of this Section 14(1)(5)(i), the NOx authorized
account representative or the alternate NOx authorized
account representative shall submit a quarterly report for
each calendar quarter beginning with:

A. For units that elect to comply with the
early reduction credit provisions of Section 12(c)(1)(i) of
this regulation, the calendar quarter that includes the date of
initial provisional certification in accordance with Section
14(f)(2)(iii)(C). Data shall be reported from the data and
hour corresponding to the date and hour of provisional
certification; or

B. For units commencing operation prior
to May 1, 2002 the earlier of the calender quarter that
includes the date of initial provisional certification under
Section 14(f)(2)(iii)(c) of this regulation or, if the
certification tests are not completed by May 1, 2002, the
partial calender quarter from May 1, 2002 through June 30,
2002. Data shall be recorded and reported from the earlier of
the date and hour corresponding to the date and hour of
provisional certification or the first hour on May 1, 2002; or

C. For a unit that commences operation
after May 1, 2002, the calendar quarter in which the unit
commences operation, data shall be reported from the date

and hour corresponding to when the unit commenced
operation.
ii. If a NOx Budget unit is not subject to an

Acid Rain emission limitation, then the NOXx authorized
account representative or the alternate NOx authorized
account representative shall either:

A. Meet all of the requirements of 40
CFR Part 75 related to monitoring and reporting NOx mass
emissions during the entire year and meet the reporting
deadlines specified in Section 14(1)(5)(i) of this regulation;
or

B. Submit quarterly reports only for the
periods from the earlier of May 1 or the date and hour that
the owner or operator successfully completes all of the
recertification tests required under 40 CFR 75.74(d)(3)
through September 30 of each year in accordance with the
provisions of 40 CFR 75.74(b). The NOx authorized
account representative or the alternate NOx authorized
account representative shall submit a quarterly report for
each calendar quarter, beginning with:

1. For units that elect to comply
with the early reduction credit provisions of Section
12(c)(1)(i) of this regulation, the calendar quarter that
includes the date of initial provisional certification in
accordance with Section 14(f)(2)(iii)(C). Data shall be
reported from the data and hour corresponding to the date
and hour of provisional certification; or

2. For units commencing operation
prior to May 1, 2002, the earlier of the calender quarter that
includes the date of initial provisional certification under
Section  14(f)(2)(iii)(C) of this regulation, or if the
certification tests are not completed by May 1, 2002, the
partial calender quarter from May 1, 2002 through June 30,
2002. Data shall be reported from the earlier of the date and
hour corresponding to the date and hour of provisional
certification or the first hour of May 1, 2002; or

3. For units that commence
operation after May 1, 2002 during the control period, the
calender quarter in which the unit commences operation.
Data shall be reported from the date and hour corresponding
to when the unit commenced operation; or

4. For units that commence
operation after May 1, 2002 and before May 1 of the year in
which the unit commences operation, the earlier of the
calender quarter that includes the date of initial provisional
certification under Section 14(f)(2)(iii)(C) of this regulation
or, if the certification tests are not completed by May 1 of the
year in which the unit commences operation, May 1 of the
year in which the unit commences operation. Data shall be
reported from the earlier of the date and hour corresponding
to the date and hour of provisional certification or the first
hour of May 1 of the year after the unit commences
operation.

5. For

units that commence
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operation after May 1, 2002 and after September 30 of the
year in which the unit commences operation, the earlier of
the calender quarter that includes the date of initial
provisional certification under Section 14(f)(2)(iii)(C) of this
regulation or, if the certification tests are not completed by
May 1 of the year after the unit commences operation, May 1
of the year after the unit commences operation. Data shall be
reported from the earlier of the date and hour corresponding
to the date and hour of provisional certification or the first
hour of May 1 of the year after the unit commences
operation.

iii. The NOx authorized account
representative or the alternate NOx authorized account
representative shall submit each quarterly report to the
Administrator within 30 days following the end of the
calendar quarter covered by the report. Quarterly reports
shall be submitted in the manner specified in Subpart H of 40
CFR Part 75 and 40 CFR 75.64.

A. For units subject to an Acid Rain
Emissions limitation, quarterly reports shall include all of the
data and information required in Subpart H of 40 CFR Part
75 for each NOx Budget unit (or group of units using a
common stack) as well as information required in Subpart G
of 40 CFR Part 75.

B. For units not subject to an Acid Rain
Emissions limitation, quarterly reports are only required to
include all of the data and information required in Subpart H
of 40 CFR Part 75 for each NOx Budget unit (or group of
units using a common stack).

iv. The NOx authorized account
representative or the alternate NOx authorized account
representative shall submit to the Administrator a
compliance certification in support of each quarterly report
based on reasonable inquiry of those persons with primary
responsibility for ensuring that all of the unit's emissions are
correctly and fully monitored. The certification shall state
that:

A. The monitoring data submitted were
recorded in accordance with the applicable requirements of
this regulation and 40 CFR Part 75, including the quality
assurance procedures and specifications; and

B. For a unit with add-on NOx emission
controls and for all hours where data are substituted in
accordance with 40 CFR 75.34(a)(1), the add-on emission
controls were operating within the range of parameters listed
in the monitoring plan and the substitute values do not
systematically underestimate NOx emissions; and

C. For a unit that is reporting on a
control period basis under Section 14(1)(5) of this regulation
the NOx emission rate and NOx concentration values
substituted for missing data under Subpart D of 40 CFR Part
75 of this chapter are calculated using only values from a
control period and do not systematically underestimate NOx
emissions.

m. Petitions

1. The NOx authorized account representative or
the alternate NOx authorized account representative of a
NOx Budget unit that is subject to an Acid Rain emissions
limitation may submit a petition under 40 CFR 75.66 to the
Administrator requesting approval to apply an alternative to
any requirement of Section 14 of this regulation.

i. Application of an alternative to any
requirement of Section 14 of this regulation is in accordance
with Section 14 of this regulation only to the extent that the
petition is approved by the Administrator, in consultation
with the Department.

ii. Notwithstanding Section 14(m)(1)(i) of
this regulation, if the petition requests approval to apply an
alternative to a requirement concerning any additional
CEMS required under the common stack provisions of 40
CFR 75.72, the petition is governed by Section 14(m)(2) of
this regulation.

2. The NOx authorized account representative or
the alternate NOx authorized account representative of a
NOx Budget unit that is not subject to an Acid Rain emissions
limitation may submit a petition under 40 CFR 75.66 to the
Department and the Administrator requesting approval to
apply an alternative to any requirement of Section 14 of this
regulation.

i. The NOx authorized account
representative or the alternate NOx authorized account
representative of a NOx Budget unit that is subject to an Acid
Rain emissions limitation may submit a petition under 40
CFR 75.66 to the Department and the Administrator
requesting approval to apply an alternative to a requirement
concerning any additional CEMS required under the common
stack provisions of 40 CFR 75.72 or a NOx concentration
CEMS used under 40 CFR 75.71(a)(2).

ii. Application of an alternative to any
requirement of Section 14 of this regulation is in accordance
with Section 14 of this regulation only to the extent the
petition under Section 14(m)(2) of this regulation is
approved by both the Department and the Administrator.

n. Additional requirements to provide heat input data
for allocations purposes.

1. The owner or operator of a unit that elects to
monitor and report NOx Mass emissions using a NOXx
concentration system and a flow system shall also monitor
and report heat input at the unit level using the procedures
set forth in 40 CFR Part 75 for any source located in a state
developing source allocations based upon heat input.
Delaware is initially choosing to allocate NOx allowances
for the NOx Budget Trading Program based on heat input.

2. The owner or operator of a unit that monitor
and report NOx mass emissions using a NOx concentration
system and a flow system shall also monitor and report heat
input at the unit level using the procedures set forth in 40
CFR Part 75 for any source that is applying for early
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reduction credits in accordance with Section 12(c)(1)(i) of
this regulation.

Section 15 - Individual Unit Opt-Ins

a. Any unit that is an opt-in unit in accordance with
the requirements of Regulation 37, NOx Budget Program, of
Delawarezs ARegulations Governing the Control of Air
Pollution@, shall be required to meet the provisions for a
NOx budget opt-in unit under this regulation. Unless
otherwise noted, opt-in units under Regulation 37 shall meet
all requirements for a NOx budget opt-in unit under Section
15 of this regulation.

b. A unit that is in the State, is not a NOx Budget unit
under Section 2 (a)(1) or 2(a)(2) of this regulation and is not
an opt-in unit under Section 15(a) of this regulation, can
meet the emissions monitoring and reporting requirements of
40 CFR Part 75, and is operating, may qualify, under this
subpart, to become a NOx Budget opt-in source. A unit that
is a NOx Budget unit, is covered by a retired unit exemption
under Section 2 of this regulation that is in effect, or is not
operating is not eligible to become a NOx Budget opt-in
source.

c. Except otherwise as provided in Section 15 of this
regulation, a NOx Budget opt-in source shall be treated as a
NOx Budget unit for purposes of applying Section 1 through
Section 14, and Section 16, of this regulation.

d. A unit for which an application for a NOx Budget
opt-in permit is submitted and not denied or withdrawn, or a
NOx Budget opt-in source, located at the same source as one
or more NOx Budget units, shall have the same NOx
authorized account representative as such NOx Budget units.

e. Applying for initial NOx Budget opt-in permit.

1. Inorder to apply for an initial NOx Budget opt-
in permit, the NOx authorized account representative or the
alternate NOx authorized account representative of a unit
qualified under Section 15(b) of this regulation may submit
to the Department at any time:

i. A complete NOx Budget
application under Section 7(c) of this regulation;

ii. A monitoring plan submitted in
accordance with Section 14 of this regulation;

iii. A complete account certificate of
representation under Section 6 of this regulation, if no NOx
authorized account representative has been previously
designated for the unit;

iv. A description of the opt-in unit, including
fuel type(s), maximum rated heat input capacity and
electrical rating where applicable.

v. Documentation of the opt-in baseline
control period mass emissions (in tons);

A. The opt-in baseline control period
emissions shall be the average of the mass emissions from
the immediately preceding two consecutive NOx control
periods. If the mass emissions from the preceding two NOXx

permit

control periods are not representative of normal operations,
the Department may approve use of an alternative two
consecutive NOx control periods within the five years
preceding the date of the NOx budget opt-in permit
application.
B. The documentation shall include:

1. Identification of the time period
represented by the emissions data;

2. Quantification of the
baseline control period mass emissions (in tons); and

3. A description of the method used
to determine the opt-in baseline control period NOXx
emissions.

opt-in

vi. Documentation of the opt-in baseline NOx
control period heat input (in MMBTU).

A. The opt-in baseline control period
heat input shall be the average heat input of two NOXx
control periods consistent with the opt-in baseline control
period NOx mass emissions determined in Section
15(e)(1)(v) of this regulation.

B. The documentation shall include:

1. Quantification of the opt-in
baseline control period heat input (in MMBTU); and

2. A description of the method used
to determine the opt-in baseline control period heat input.
vii. Calculation of the opt-in baseline NOx control period
NOx emissions rate, which shall be the opt-in baseline
control period NOx mass emissions, as determined in
Section 15(e)(1)(v) of this regulation, divided by the opt-in
baseline NOx control period heat input, as determined in
Section 15(e)(1)(vi) of this regulation.

viii. A statement that the unit was operated in
accordance with all applicable requirements during the
control periods consistent with Sections 15(e)(1)(v) and
15(e)(1)(vi) of this regulation.

2. The NOx authorized account representative or
alternate NOx authorized account representative of a unit
that is an opt-in unit under Section 15(a) of this regulation
shall submit the following to the Department in application
for initial NOx Budget opt-in permit under this regulation:

i. A complete NOx Budget permit
application under Section 7(c) of this regulation;

ii. A monitoring plan submitted in
accordance with Section 14 of this regulation;

iii. A complete account certificate of
representation under Section 6 of this regulation;

iv. A description of the opt-in unit, including
fuel type(s), maximum rated heat input capacity and
electrical rating where applicable.

v. Documentation of the opt-in baseline
control period mass emissions (in tons), as determined and
documented in accordance with the provisions of Regulation
37.

vi. Documentation of the opt-in baseline NOx
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control period heat input (in MMBTU), as determined and
documented in accordance with the provisions of Regulation
37.

vii. Documentation of the calculation of the
opt-in baseline NOx control period NOx emissions rate, as
determined and documented in accordance with the
provisions of Regulation 37.

3. The NOx authorized account representative or
alternate NOx authorized account representative of a unit
that is an opt-in unit under Section 15(a) of this regulation,
and is required to comply with Section 8(g) of Regulation 37
for submitting a revised opt-in application, shall make such
submittal in accordance with the provisions of this regulation
and Section 15(a)(1) of this regulation.

f.  The NOx authorized account representative or the
alternate NOx authorized account representative of a NOx
Budget opt-in source shall submit a complete NOx Budget
permit application under Section 7(c) of this regulation to
renew the NOx Budget opt-in permit in accordance with
Section 7(b)(2) of this regulation and, if applicable, an
updated monitoring plan in accordance with Section 14 of
this regulation.

g. The Department will issue or deny a NOx Budget
opt-in permit for a unit for which an initial application for a
NOx Budget opt-in permit under Section 15(e) of this
regulation is submitted, in accordance with Section 7 of this
regulation and the following:

1. The Department shall review the initial opt-in
application for completeness and accuracy and:

i.  For NOx budget opt-in units under Section
15(b) of this regulation, verify that the monitoring methods
used to determine the opt-in baseline control period NOx
mass emissions under Section 15(e)(5) of this regulation and
the opt-in baseline NOx control period heat input under
Section 15(e)(6) of this regulation are consistent with those
described in Section 14 of this regulation. The monitoring
methodologies must have been consistent with the
requirements of 40 CFR Part 75, and attained at least 90%
data availability during the subject opt-in baseline control
period.

ii. For NOx budget opt-in units under Section
15(b) of this regulation, verify that the opt-in baseline
emissions rate was calculated in accordance with the Section
15(e)(1)(vii) of this regulation.

iii. For NOx budget opt-in units under Section
15(a) of this regulation, verify that the opt-in baseline
emissions calculation and data are consistent with the data
and calculation utilized under Regulation 37.  The
monitoring methodologies used for data collection must
have been consistent with the requirements of 40 CFR Part
75, and attained at least 90% data availability during the
subject opt-in baseline control period.

2. If the Department disapproves the opt-in
application, the NOx authorized account representative

identified in the opt-in application shall be notified in writing
of the determination and the reason(s) for the application not
being approved.

3. If the Department determines that the opt-in
application is acceptable and approves opting the unit into
the NOx Budget Trading Program, the Department shall
notify the NOx authorized account representative identified
in the opt-in application in writing of the determination.

4. After determining that the opt-in application is
acceptable and meets the requirements for opting the unit
into the NOx Budget Trading Program, the Department will
prepare a draft opt-in permit and will serve the draft NOx
Budget opt-in permit on the NOx authorized account
representative of the unit.

5. Within 20 days after the issuance of the draft
NOx Budget opt-in permit, the NOx authorized account
representative or the alternate NOx authorized account
representative of the unit under Section 15(b) of this
regulation must submit to the Department a confirmation of
the intention to opt in the unit or a withdrawal of the
application for a NOx Budget opt-in permit under Section
15(e) of this regulation. The Department will treat the failure
to make a timely submission as a withdrawal of the NOx
Budget opt-in permit application. Section 15(g)(5) of this
regulation does not apply to units under Section 15(a) of this
regulation.

6. Issuance of draft NOx Budget opt-in permit.

i. If the NOx authorized account
representative or the alternate NOx authorized account
representative of a unit under Section 15(b) of this
regulation confirms the intention to opt-in the unit under
Section 15(g)(5) of this regulation, the Department will issue
the draft NOx Budget opt-in permit in accordance with
Section 7 of this regulation.

ii. The Department shall issue a draft NOx
budget opt-in permit to a unit under Section 15(a) of this
regulation in accordance with Section 7 of this regulation.

7. Notwithstanding Sections 15(g)(1) through
15(g)(6) of this regulation, if at any time before issuance of a
draft NOx Budget opt-in permit for the unit under Section
15(b) of this regulation, the Department determines that the
unit does not qualify as a NOx Budget opt-in source under
Section 15(b) of this regulation, the Department will issue a
draft denial of a NOx Budget opt-in permit for the unit in
accordance with Section 7 of this regulation.

8. Withdrawal of application for NOx Budget opt-
in permit.

i. A NOx authorized account representative
or the alternate NOx authorized account representative of a
unit under Section 15(b) of this regulation may withdraw its
application for a NOx Budget opt-in permit under Section
15(e) of this regulation at any time prior to the issuance of
the final NOx Budget opt-in permit. Once the application for
a NOx Budget opt-in permit is withdrawn, a NOx authorized
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account representative or the alternate NOx authorized
account representative wanting to reapply must submit a
new application for a NOx Budget permit under Section
15(e) of this regulation.

ii. A NOx budget opt-in unit under Section
15(a) of this regulation may not withdraw application for a
NOx Budget opt-in permit except in accordance with Section
15(k) of this regulation.

9. The effective date of the initial NOx Budget
opt-in permit shall be May 1 of the first control period
starting after the issuance of the initial NOx Budget opt-in
permit by the Department. The unit shall be a NOx Budget
opt-in source and a NOx Budget unit as of the effective date
of the initial NOx Budget opt-in permit.

h. NOx Budget opt-in permit contents.

1. Each NOx Budget opt-in permit (including any
draft or proposed NOx Budget opt-in permit, if applicable)
will contain all elements required for a complete NOx
Budget opt-in permit application under Section 7(c) of this
regulation as approved or adjusted by the Department.

2. Each NOx Budget opt-in permit is deemed to
incorporate automatically the definitions of terms under
Section 3 of this regulation and, upon recordation by the
Administrator under Section 10, Section 11, Section 12,
Section 13, Section 15, or Section 16 of this regulation,
every allocation, transfer, or deduction of NOx allowances
to or from the compliance accounts of each NOx Budget opt-
in source covered by the NOx Budget opt-in permit or the
overdraft account of the NOx Budget source where the NOx
Budget opt-in source is located.

i. Change in regulatory status.

1. When a NOx Budget opt-in source becomes a
NOx Budget unit under Section 2(a)(1) or Section 2(a)(2) of
this regulation, the NOx authorized account representative
or the alternate NOx authorized account representative shall
notify in writing the Department and the Administrator of
such change in the NOx Budget opt-in source's regulatory
status, within 30 days of such change.

2. When the NOx Budget opt-in source becomes a
NOx Budget unit under Section 2(a)(1) or Section 2(a)(2) of
this regulation, the Department will revise the NOx Budget
opt-in source's NOx Budget opt-in permit to meet the
requirements of a NOx Budget permit under Section 7(d) of
this regulation as of an effective date that is the date on
which such NOx Budget opt-in source becomes a NOx
Budget unit under Section 2 of this regulation.

3. The Administrator will deduct from the
compliance account for the NOx Budget unit under Section
15(i)(1) of this regulation, or the overdraft account of the
NOx Budget source where the unit is located, NOx
allowances equal in number to and allocated for the same or
a prior control period as:

i. Any NOx allowances allocated to the NOx
Budget unit (as a NOx Budget opt-in source) under Section

15(j) of this regulation for any control period after the last
control period during which the unit's NOx Budget opt-in
permit was effective; and

ii. If the effective date of the NOx Budget
permit revision under Section 15(i)(1) of this regulation is
during a control period, the NOx allowances allocated to the
NOx Budget unit (as a NOx Budget opt-in source) under
Section 15(j) of this regulation for the control period
multiplied by the ratio of the number of days, in the control
period, starting with the effective date of the permit revision
under Section 15(i)(1) of this regulation, divided by the total
number of days in the control period.

4. The NOx authorized account representative or
the alternate NOx authorized account representative shall
ensure that the compliance account of the NOx Budget unit
under Section 15(i)(1) of this regulation, or the overdraft
account of the NOx Budget source where the unit is located,
includes the NOx allowances necessary for completion of the
deduction under Section 15(i)(3) of this regulation. If the
compliance account or overdraft account does not contain
sufficient NOx allowances, the Administrator will deduct the
required number of NOx allowances, regardless of the
control period for which they were allocated, whenever NOx
allowances are recorded in either account.

5. For every control period during which the NOx
Budget permit revised under Section 15(i)(1) of this
regulation is effective, the NOx Budget unit under Section
15(i)(1) of this regulation will be treated, solely for purposes
of NOx allowance allocations under Section 9 of this
regulation, as a unit that commenced operation on the
effective date of the NOx Budget permit revision under
Section 15(i)(1) of this regulation and will be allocated NOx
allowances (if any) under Section 9 of this regulation.

6. Notwithstanding Section 15(i)(5) of this
regulation, if the effective date of the NOx Budget permit
revision under Section 15(i)(2) of this regulation is during a
control period, the following number of NOx allowances
will be allocated to the NOx Budget unit under Section
15(i)(2) of this regulation under Section 9 of this regulation
for the control period: the number of NOx allowances
otherwise allocated to the NOx Budget unit under Section 9
of this regulation for the control period multiplied by the
ratio of the number of days, in the control period, starting
with the effective date of the permit revision under Section
15(i)(2) of this regulation, divided by the total number of
days in the control period.

7. When the NOx authorized account
representative or the alternate NOx authorized account
representative of a NOx Budget opt-in source does not renew
its NOx Budget opt-in permit under Section 15(f) of this
regulation, the Administrator will deduct from the NOXx
Budget opt-in unit's compliance account, or the overdraft
account of the NOx Budget source where the NOx Budget
opt-in source is located, NOx allowances equal in number to
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and allocated for the same or a prior control period as any
NOx allowances allocated to the NOx Budget opt-in source
under Section 15(j) of this regulation for any control period
after the last control period for which the NOx Budget opt-in
permit is effective. The NOx authorized account
representative or the alternate NOx authorized account
representative shall ensure that the NOx Budget opt-in
source's compliance account or the overdraft account of the
NOx Budget source where the NOx Budget opt-in source is
located includes the NOx allowances necessary for
completion of such deduction. If the compliance account or
overdraft account does not contain sufficient NOx
allowances, the Administrator will deduct the required
number of NOXx allowances, regardless of the control period
for which they were allocated, whenever NOx allowances
are recorded in either account.

8. After the deduction under Section 15(i)(7) of
this regulation is completed, the Administrator will close the
NOx Budget opt-in source's compliance account. If any NOx
allowances remain in the compliance account after
completion of such deduction and any deduction under
Section 11 of this regulation, the Administrator will close the
NOx Budget opt-in source's compliance account and will
establish, and transfer any remaining allowances to, a new
general account for the owners and operators of the NOx
Budget opt-in source. The NOx authorized account
representative for the NOx Budget opt-in source shall
become the NOx authorized account representative for the
general account.

j- NOx Allowance Allocations to Opt-In Units

1. NOx allowance allocation.

i. By December 31 immediately before the
first control period for which the NOx Budget opt-in permit
is effective, the Department will allocate NOx allowances to
the NOx Budget opt-in source and submit to the
Administrator the allocation for the first three control
periods in accordance with Section 15(j)(2) of this
regulation.

ii. By April 1 of each year after the first
control period for which the NOx Budget opt-in permit is in
effect, the Department will allocate NOx allowances to the
NOx Budget opt-in source, in accordance with Section
15(j)(2) of this regulation, and submit to the Administrator
NOx allowance allocations for the control period in the year
that is three years after the year of the applicable deadline for
submission under this Section 15(j)(2)(ii). If the Department
fails to submit to the Administrator the NOx allowance
allocations in accordance with this Section 15(j)(1)(ii), the
Administrator will allocate, for the applicable control
period, the same number of NOx allowances as were
allocated for the preceding control period.

2. For each control period for which the NOx
Budget opt-in source has an approved NOx Budget opt-in
permit, the NOx Budget opt-in source will be allocated NOx

allowances in accordance with the following procedures:

i. The NOx allowance allocation for a NOx
budget opt-in source under Section 15(b) of this regulation
shall be equal to the lesser of the opt-in baseline control
period emissions under Section 15(¢)(5) of this regulation or
the allowable NOx emissions from the unit.

ii. The NOx allowance allocation for a NOx
budget opt-in source under Section 15(b) of this regulation
that has a maximum design heat input of 250 MMBTU/hr, or
greater, shall be determined as follows:

A. The greater of:

1. The opt-in baseline control
period actual NOx mass emissions, under Section 15(e)(5) of
this regulation, reduced by 75%;or

2. The mass emissions resulting
from the multiplication of the actual opt-in baseline NOx
control period heat input, under Section 15(e)(6) of this
regulation, by a NOx emissions rate of 0.15 Ib/MMBTU.

B. If any NOx emissions limit identified
in the unitss current construction or operating permit results
in NOx allowance allocations that are lower than both of the
amounts calculated under Section 15(j)(2)(ii)(A) of this
regulation, then the emissions limit identified in the
construction or operating permit shall be used to determine
the NOx allowance allocation for the NOx Budget Trading
Program.

iii. The NOx allowance allocation for a NOx
budget opt-in source under Section 15(a) of this regulation
shall remain unchanged from the allowance allocation under
the opt-in provisions of Regulation 37.

3. If an opt-in unit is required to obtain NOx
emissions offsets in accordance with the provisions of
Regulation 25 of the State of Delaware ARegulations
Governing the Control of Air Pollutiong, the NOx allowance
allocation calculated under Section 15(j)(2) of this
regulation shall be reduced by the portion of the NOx control
period emissions reduction that is obtained as offsets from
any NOx Budget Trading Program unit.

k. Any unit for which a final NOx budget opt-in
permit has been issued, either under the provisions of
Regulation 37, NOx Budget Program, of Delaware=s
ARegulations Governing the Control of Air Pollution@, or
under the provisions of Section 15 of this regulation, can not
opt-out of the program unless NOx emitting operations at the
opt-in source have ceased, and the allowance adjustment
provisions of Section 15(1) of this regulation apply.

. Any NOx budget opt-in unit who subsequently
chooses to cease or curtail operations during any NOXx
control period after issuance of a final NOx budget opt-in
permit shall be subject to an allowance adjustment
equivalent to the NOx emissions decrease that results from
the shut down or curtailment.

1. The Administrator shall compare actual heat
input data following each NOx control period with the opt-in
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baseline NOx control period heat input.

2. The Administrator shall calculate and deduct
NOx allowances equivalent to any decrease in the opt-in
unit=s NOx control period heat input below its opt-in
baseline NOx control period heat input.

3. The Administrator shall notify the NOx op-in
unitss NOXx authorized account representative and the
Department of any such deductions.

4. This adjustment affects only the current year
NOx allowance allocation and shall not effect the opt-in
units NOx allowance allocation for future years.

5. No deduction shall result from reducing the
NOx emission rate below the rate used in determination of
the opt-in unit:s NOx allowance allocation under Section
15(j)(2) of this regulation.

6. A unit that is to be repowered or replaced can
be opted into the NOx Budget Trading Program without the
shutdown/curtailment deductions. The heat input for the
repowered or replaced source can be substituted for the
present year:s activity for the opt-in NOx allowance
adjustment calculation.

m. For units replacing the production of NOx budget
trading program opt-in units, all units under the control of a
common owner or operator in the State of Delaware to
which production may be shifted shall be opted into the NOx
budget trading program together.

n.  Under no circumstances shall the allocation of NOx
allowances to a unit which chooses to opt into the NOx
Budget Trading Program require adjustments to the
allocation of NOx allowances to budget sources in the NOx
Budget Trading Program.

Section 16 - Failure to Meet Compliance Requirements
a. Deductions for excess emissions

1. After making the deductions for compliance
under Section 11 of this regulation, the Administrator will
deduct from the unit's compliance account or the overdraft
account of the source where the unit is located a number of
NOx allowances, allocated for a control period after the
control period in which the unit has excess emissions, equal
to three times the number of the unit's excess emissions.

2. If the compliance account or overdraft account
does not contain sufficient NOx allowances, the
Administrator will deduct the required number of NOx
allowances, regardless of the control period for which they
were allocated, whenever NOx allowances are recorded in
either account.

3. For any NOx Budget unit under Regulation 37
of the State of Delawaress ARegulations Governing the
Control of Air Pollution@ that has excess emissions for the
year 2002 control period, the Administrator will deduct from
the unit-s compliance account or the overdraft account of the
source where the unit is located a number of NOx
allowances, allocated for the 2003 or subsequent control

periods, equal to three times the number of the unit:=s excess
emissions in the 2002 control period.

b. Any NOx allowance deduction required under
Section 16(a) of this regulation shall not affect the liability of
the owners and operators of the NOx Budget unit for any
fine, penalty, or assessment, or their obligation to comply
with any other remedy, for the same violation, as ordered
under the CAA or applicable State law. The following
guidelines will be followed in assessing fines, penalties or
other obligations:

1. For purposes of determining the number of
days of violation, if a NOx Budget unit has excess emissions
for a control period, each day in the control period (153
days) constitutes a day in violation unless the owners and
operators of the unit demonstrate that a lesser number of
days should be considered.

2. Each ton of excess emissions is a separate
violation.
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D1vISION OF WATER RESOURCES
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

Total Maximum Daily Load (TMDL) for Zinc in the Red
Clay Creek, Delaware

REGISTER NOTICE
Brief Synopsis of the Subject, Substance, and Issues

The Department of Natural Resources and
Environmental Control (DNREC) is proposing to adopt a
Total Maximum Daily Load (TMDL) Regulation for zinc in
the Red Clay Creek. A TMDL sets a limit on the amount of
a substance that can enter a water body while still assuring
that applicable water quality standards are met and beneficial
stream uses are protected. A TMDL is composed of three
components, including a Waste Load Allocation (WLA) for
point source discharges, a Load Allocation (LA) for
nonpoint sources, and a Margin of Safety (MOS) to account
for uncertainties.

Possible Terms of the Agency Action

Following adoption of the proposed Total Maximum
Daily Load for zinc in the Red Clay Creek, DNREC will
develop a Pollution Control Strategy (PCS) to achieve the
necessary load reductions. The PCS will identify specific
pollution reduction activities and timeframes and will be
developed in concert with affected parties, the interested
public, and the Department’s ongoing Whole Basin
Management Program.

Statutory Basis or Legal Authority to Act

The authority to develop a TMDL is provided by Title 7
of the Delaware Code, Chapter 60, and Section 303(d) of the
Federal Clean Water Act, 33 U.S.C. 1251 et. seq., as
amended.

Other Legislation That May Be Impacted
None
Notice of Public Comment

A public workshop will be held on Tuesday, September
7, 1999, between 3:00 and 4:00 p.m., at the New Castle
office of the Division of Air and Waste Management,
Delaware  Department of Natural Resources and
Environmental Control, 391 Lukens Drive, New Castle,
Delaware.

A public hearing will be held on Tuesday, September 7,
1999, between 7:00 and 8:00 p.m., also at the New Castle
office of the Division of Air and Waste Management,
Delaware Department of Natural Resources and
Environmental Control, 391 Lukens Drive, New Castle,
Delaware. The hearing record will remain open until 4:30
p.m., September 15, 1999. Please bring written comments to
the hearing or send them to Rod Thompson, Hearing Officer,
DNREC, 89 Kings Highway, Dover, DE, 19901; facsimile:
(302) 739- 6242. All written comments must be received by
4:30 p.m., September 15, 1999. For planning purposes,
those individuals wishing to make oral comments at the
public hearing are requested to notify Betty Turner, (302-
739-4590; facsimile: (302) 739-6140; email:
bturner@state.de.us) by 12:00 p.m., September 7, 1999.

Additional information and supporting technical
documents may be obtained from the Watershed Assessment
Section, Division of Water Resources, Department of
Natural Resources and Environmental Control, Silver Lake
Plaza — Suite 220, 820 Silver Lake Blvd, Dover, DE 19904-
2464, (302) 739-4590, facsimile: (302) 739-6140.

Prepared By:

Richard Greene, Watershed Assessment Section, (302)
739-4590.

Total Maximum Daily Load (TMDL) for Zinc in the Red
Clay Creek, Delaware

A. INTRODUCTION and BACKGROUND

Water quality monitoring performed by the Delaware
Department of Natural Resources and Environmental
Control (DNREC) and others has shown that the Red Clay
Creek, adjacent to and downstream of Yorklyn, Delaware,
does not meet applicable water quality standards for zinc.
Although zinc is an essential element for both aquatic life
and humans, excessive concentrations can adversely affect
aquatic life and human health. Zinc concentrations in the
Red Clay Creek are not high enough to adversely affect
people who drink water that is withdrawn from the Red Clay
Creek. Zinc concentrations do, however, frequently exceed
water quality criteria designed to protect fish and other
aquatic life from the toxic affects of the metal.

A reduction in the amount of zinc reaching the Red Clay
Creek is necessary to assure that applicable water quality
standards are met and beneficial stream uses are protected.
Zinc enters the Red Clay Creek from point sources and
nonpoint sources. The National Vulcanized Fiber (NVF)
Company located in Yorklyn, Delaware, is the only
permitted point source discharge of zinc to the Red Clay
Creek in Delaware. Nonpoint sources of zinc in the Red
Clay Creek include background loading from the area of the
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Red Clay Creek watershed upstream of Yorklyn, seepage of
contaminated groundwater from beneath the NVF facility to
the Red Clay Creek, and diffusive flux from Creek
sediments to the overlying water column.

Section 303(d) of the Federal Clean Water Act (CWA)
requires States to develop a list (303(d) List) of waterbodies
for which existing pollution controls are not sufficient to
attain applicable water quality standards. Section 303(d)
also requires each state to develop Total Maximum Daily
Loads (TMDLs) for those waterbodies and pollutants placed
on the state’s 303(d) List. A TMDL sets a limit on the
amount of a substance that can enter a water body while still
assuring that applicable water quality standards are met and
beneficial stream uses are protected. A TMDL is composed
of three components, including a Waste Load Allocation
(WLA) for point source discharges, a Load Allocation (LA)
for nonpoint sources, and a Margin of Safety (MOS) to
account for uncertainties.

DNREC listed the Red Clay Creek on Delaware’s 1996
and 1998 303(d) Lists because applicable water quality
standards for zinc were, and continue to be, frequently
exceeded. Therefore, DNREC is proposing the following
Total Maximum Daily Load (TMDL) regulation for zinc in
the Red Clay Creek.

B. Total Maximum Daily Load (TMDL) Regulation for
Zinc in the Red Clay Creek, Delaware

Article 1. The TMDL for zinc in the Red Clay Creek
shall be 1.81 pounds per day, measured as total zinc.

Article 2. The combined mass loading of zinc to the
Red Clay Creek from NVF’s permitted discharge 002 (i.e.,
WLAqgy), plus the mass loading of zinc to the Red Clay
Creek from contaminated groundwater beneath the NVF
property (i.e., LAg ) shall not exceed 1.2 pounds of zinc
per day, measured as total zinc.

Article 3. The load allocation of zinc from the area
upstream of Yorklyn (i.e., LA,,) shall be capped at 0.6

pounds per day, measured as total zinc.

Avrticle 4. The margin of safety (MOS) for the TMDL
listed in Article 1 has been set at 0.01 pounds of zinc per day.
This small margin of safety (less than 1% of the TMDL)
reflects the robust data set and the conservative approach
used to establish the TMDL, while still accounting for the
uncertainty associated with possible diffusion of zinc from
Red Clay Creek sediments.

Article 5. DNREC has determined with a reasonable
degree of scientific certainty that water quality standards for
zinc will be met in the Red Clay Creek once the mass

loading requirements of Articles 1 through 3 are met.

Article 6. Implementation of this TMDL Regulation
shall be achieved through the development of a Pollution
Control Strategy. The Strategy will be developed by
DNREC in concert with affected parties, the interested
public, and the Department’s ongoing Whole Basin
Management Program. The manner in which the 1.2 pounds
per day that is noted in Article 2 above is allocated between
discharge 002 and the contaminated groundwater discharge
shall be one particular area of focus as part of the Pollution
Control Strategy. The Pollution Control Strategy will also
consider how monitoring will be conducted to verify
compliance with the TMDL.

DiviISION OF WATER RESOURCES
Statutory Authority: 7 Delaware Code,
Chapter 60 (7 Del.C. Ch. 60)

Total Maximum Daily Load (TMDL) for Zinc in the
White Clay Creek, Delaware

REGISTER NOTICE
Brief Synopsis of the Subject, Substance, and Issues

The Department of Natural Resources and
Environmental Control (DNREC) is proposing to adopt a
Total Maximum Daily Load (TMDL) Regulation for zinc in
the White Clay Creek. A TMDL sets a limit on the amount
of a substance that can enter a water body while still assuring
that applicable water quality standards are met and beneficial
stream uses are protected. A TMDL is composed of three
components, including a Waste Load Allocation (WLA) for
point source discharges, a Load Allocation (LA) for
nonpoint sources, and a Margin of Safety (MOS) to account
for uncertainties.

Possible Terms of the Agency Action

Following adoption of the proposed Total Maximum
Daily Load for zinc in the White Clay Creek, DNREC will
develop a Pollution Control Strategy (PCS) to achieve the
necessary load reductions. The PCS will identify specific
pollution reduction activities and timeframes and will be
developed in concert with affected parties, the interested
public, and the Department’s ongoing Whole Basin
Management Program.

Statutory Basis or Legal Authority to Act

The authority to develop a TMDL is provided by Title 7
of the Delaware Code, Chapter 60, and Section 303(d) of the

DELAWARE REGISTER OF REGULATIONS, VOL. 3, ISSUE 2, SUNDAY, AUGUST 1, 1999



http://www.dnrec.state.de.us/water.htm

PROPOSED REGULATIONS 165

Federal Clean Water Act, 33 U.S.C. 1251 et. seq., as
amended.

Other Legislation That May Be Impacted
None
Notice of Public Comment

A public workshop will be held on Tuesday, September
7, 1999, between 4:00 and 5:00 p.m., at the New Castle
office of the Division of Air and Waste Management,
Delaware Department of Natural Resources and
Environmental Control, 391 Lukens Drive, New Castle,
Delaware.

A public hearing will be held on Tuesday, September 7,
1999, between 8:00 and 9:00 p.m., also at the New Castle
office of the Division of Air and Waste Management,
Delaware  Department of Natural Resources and
Environmental Control, 391 Lukens Drive, New Castle,
Delaware. The hearing record will remain open until 4:30
p.m., September 15, 1999. Please bring written comments to
the hearing or send them to Rod Thompson, Hearing Officer,
DNREC, 89 Kings Highway, Dover, DE, 19901; facsimile:
(302) 739- 6242. All written comments must be received by
4:30 p.m., September 15, 1999. For planning purposes,
those individuals wishing to make oral comments at the
public hearing are requested to notify Betty Turner, (302-
739-4590; facsimile: (302) 739-6140; email:
bturner@state.de.us) by 12:00 p.m., September 7, 1999.

Additional information and supporting technical
documents may be obtained from the Watershed Assessment
Section, Division of Water Resources, Department of
Natural Resources and Environmental Control, Silver Lake
Plaza — Suite 220, 820 Silver Lake Blvd, Dover, DE 19904-
2464, (302) 739-4590, facsimile: (302) 739-6140.

Prepared By:

Richard Greene, Watershed Assessment Section, (302)
739-4590.

Total Maximum Daily Load (TMDL) for Zinc in the
White Clay Creek, Delaware

A. INTRODUCTION and BACKGROUND

Water quality monitoring performed by the Delaware
Department of Natural Resources and Environmental
Control (DNREC) and others has shown that the
concentration of zinc in the White Clay Creek, downstream
of Paper Mill Road in Newark, Delaware, occasionally
exceeds applicable water quality standards for zinc.
Although zinc is an essential element for both aquatic life

and humans, excessive concentrations can adversely affect
aquatic life and human health. Zinc concentrations in the
White Clay Creek are not high enough to adversely affect
people who drink water that is withdrawn from the White
Clay Creek. Zinc concentrations do, however, occasionally
exceed water quality criteria designed to protect fish and
other aquatic life from the toxic affects of the metal.

A reduction in the amount of zinc reaching the White
Clay Creek is necessary to assure that applicable water
quality standards are met and beneficial stream uses are
protected. Zinc enters the White Clay Creek primarily from
nonpoint sources. Nonpoint sources of zinc in the White
Clay Creek include background loading from the area of the
White Clay Creek watershed upstream of Paper Mill Road,
stormwater runoff of contaminated soils from the old
National Vulcanized Fiber (NVF) Company facility in
Newark, Delaware, and flux from Creek sediments to the
overlying water column.

Section 303(d) of the Federal Clean Water Act (CWA)
requires States to develop a list (303(d) List) of waterbodies
for which existing pollution controls are not sufficient to
attain applicable water quality standards. Section 303(d)
also requires each state to develop Total Maximum Daily
Loads (TMDLs) for those waterbodies and pollutants placed
on the state’s 303(d) List. A TMDL sets a limit on the
amount of a substance that can enter a water body while still
assuring that applicable water quality standards are met and
beneficial stream uses are protected. A TMDL is composed
of three components, including a Waste Load Allocation
(WLA) for point source discharges, a Load Allocation (LA)
for nonpoint sources, and a Margin of Safety (MOS) to
account for uncertainties.

DNREC listed the White Clay Creek on Delaware’s
1996 and 1998 303(d) Lists because applicable water quality
standards for zinc were, and continue to be, occassionally
exceeded. Therefore, DNREC is proposing the following
Total Maximum Daily Load (TMDL) regulation for zinc in
the White Clay Creek.

B. Total Maximum Daily Load (TMDL) Regulation for
Zinc in the White Clay Creek, Delaware

Article 1. The TMDL for zinc in the White Clay Creek
shall be 6.73 pounds per day, measured as total zinc.

Article 2. The mass loading of zinc to the White Clay
Creek from the NVF, Newark facility property (i.e., LAnvE)

shall not exceed 3.5 pounds of zinc per day, measured as
total zinc.

Article 3. The load allocation of zinc from the area
upstream of Paper Mill Road (i.e., LA;) shall be capped at

3.07 pounds per day, measured as total zinc.
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Acrticle 4. The margin of safety (MOS) for the TMDL
listed in Article 1 has been set at 0.16 pounds of zinc per day.
This margin of safety (approximately 2% of the TMDL)
reflects the modest data set and the highly conservative
approach used to establish the TMDL, while at the same
time accounting for uncertainties associated with sediment
processes in the Creek.

Article 5. DNREC has determined with a reasonable
degree of scientific certainty that water quality standards for
zinc will be met in the White Clay Creek once the mass
loading requirements of Articles 1 through 3 are met.

Article 6. Implementation of this TMDL Regulation
shall be achieved through the development of a Pollution
Control Strategy. The Strategy will be developed by
DNREC in concert with affected parties, the interested
public, and the Department’s ongoing Whole Basin
Management Program. The manner in which the 3.5 pounds
per day that is noted in Article 2 above is achieved shall be
one particular area of focus as part of the Pollution Control
Strategy. The Pollution Control Strategy will also consider
how monitoring will be conducted to verify compliance with
the TMDL.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new text
added at the time of the proposed action. Language which is stricken through indicates text being deleted. [Bracketed Bold
language] indicates text added at the time the final order was issued. [Bracketed-stricken—thredgh] indicates language
deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published in
the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written materials,
upon all the testimonial and written evidence and information submitted, together with summaries of the evidence and
information by subordinates, the agency shall determine whether a regulation should be adopted, amended or repealed and
shall issue its conclusion in an order which shall include: (1) A brief summary of the evidence and information submitted; (2)
A brief summary of its findings of fact with respect to the evidence and information, except where a rule of procedure is being
adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take no action and the decision shall be
supported by its findings on the evidence and information received; (4) The exact text and citation of such regulation adopted,
amended or repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of Regulations,
unless such adoption, amendment or repeal qualifies as an emergency under §10119.

DEPARTMENT OF Labor-Management Committee. (Board Hearing Exhibit

No. 1)
ADMINISTRATIVE SERVICES The Board, in accordance with 29 Del. C. 85915 and 29
MERIT EMPLOYEE RELATIONS BOARD Del. C. ch 101, caused notice of the proposed new Merit
Statutory Authority: 29 Delaware Code, Rule Chapter 20, repeal of the existing Merit Rule Chapter
Section 5914 (29 Del.C. 5914) 20, and the public hearing to be conducted thereon, to be

published in the Delaware Register of Regulations, Volume
IN THE MATTER OF 2 - Issue 11, dated May 1, 19.99. (Board_ Hearing Exhibit No.
THE REPEAL OF EXISTING 2) The Board also gave notice of the time and place for the

|
MERIT RULE CHAPTER 20 I ORDER public hearing on such proposed changes in two newspapers
AND THE ADOPTION OF A | of general circulation. (Board Hearing Exhibit No. 3)

|

REVISED CHAPTER 20
PUBLIC HEARING

BEFORE ROBERT BURNS, VICE-CHAIRPERSON;

DALLAS GREEN, JOHN F. SCHMUTZ, ESQUIRE, AND Pursuant to due notice, a public hearing was held on
JOHN W, PITTS, MEMBERS, CONSTITUTING A June 8, 1999 concerning the Director's proposed repeal of
QUORUM OF THE MERIT EMPLOYEE RELATIONS the existing Chapter 20 and its replacement with a new
BOARD PURSUANT TO 29 DEL. C. §5908(A). Chapter 20 consisting of Merit Rules No. 20.1 through
20.11. The Board, in its public notices of the hearing,

BACKGROUND requested written comments concerning the proposed

changes to Merit Rule Chapter 20. Only one written

On March 16, 1999, the Director of the office of State ~ comment was filed. (Board Hearing Exhibit No. 4) This
Personnel transmitted to the Merit Employee Relations written comment was addressed to proposed new Merit Rule
Board ("MERB" or "Board") a proposed new Chapter 20 for 20.11 and noted that under_the proposed Ryle employees are
Merit Rules of the State of Delaware. The proposed new 1Ot allowed to use State time to accomplish any grievance
Merit Rules were accompanied by a request for the repeal of ~ Investigation or preparation and are not allowed time off
the existing Merit Rule Chapter 20, and the assertion by the ~ With pay to speak with their grievance representative. The
Director that the proposed new Merit Rules and the repeal of suggestion was made that time be allowed for these activities

the old Chapter 20 had been approved by the Statewide ©F if the grievance is upheld, that the employee be
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compensated for personal time used for these activities.

No other written comments were received and no
member of the public and no state employee appeared to
testify at the public hearing except as noted below.

The State Personnel Office was represented at the
hearing by the Director Harriet N. Smith Windsor, Ed.D.,
Thomas LoFaro, Deputy Director for Employee Relations,
Katie A. Horvath, Employee Relations Program Manager,
and Deputy Attorney General llona Kirshon. Dr. Smith
Windsor described for the Board the history of the proposed
revisions to Chapter 20 of the Merit Rules and the positive
reception such changes had received form Statewide Labor-
Management Committee which is co-chaired by Dr. Smith
Windsor and Michael A. Begatto, the Executive Director of
the American Federation of State, County, and Municipal
Employees Union ("AFSCME").

Thomas LoFaro, Deputy Director for Employee
Relations in the State Personnel Office, described and
discussed for the Board each of the new Merit Rules in the
proposed Chapter 20.

In responding to the written comment received by the
Board, Mr. LoFaro observed that the requirement that
employees not work on grievances during the normal work
day was not a change and had the full support of the
Statewide Labor-Management Committee. According to
Mr. LoFaro, the present Merit Rule No. 6.0450 contains the
same prohibition in that it does not allow time off during
working hours with pay for the preparation of a grievance or
consultation with an employee's representative.

Mr. LoFaro stated that the proposed Merit Rules No.
20.1, 20.2 and 20.3 were the same as existing Merit Rules
with simplified wording. As to proposed Rule No. 20.1,
informal sessions with employees and their immediate
supervisors are not a new requirement and can be found in
existing Merit Rule No. 20.0100.

Mr. LoFaro noted that the proposed Merit Rule No. 20.4
is a change from the existing Merit Rule in that it reflects a
legislative enactment requiring that movement between the
steps at the employing agency is automatic when the agency
fails to meet the time requirements for processing a
grievance. The failure of the grievant to meet the time
requirements continues, in the proposed Merit Rule 20.4, to
void the grievance. Proposed Merit Rule No. 20.4 also
eliminated the concept of "working days" in calculating the
time period for filing or processing a grievance in favor of
the concept of "calendar days" and the period is extended to
14 calendar days as opposed to 10 working days in the old
Chapter 20.

Mr. LoFaro related that proposed Merit Rule No. 20.5 is
another attempt at simplification and consolidation in that it
brings the existing limitations on filing a grievance regarding
promotions from Chapter 13 into Chapter 20 without any
substantiative change in language.

Proposed Merit Rule No. 20.6 corresponds to the
existing Merit Rule No. 20.310 providing for step 1 in the
grievance process. The proposed Rule 20.6 also uses the
concept of calendar days rather than working days and
provides for the events which management must accomplish
within 14 calendar days of the filing of a grievance.

Proposed Merit Rule No. 20.7 corresponds, according to
Mr. LoFaro, to the existing Merit Rule No. 20.0220 or step 3
in the grievance process. The proposed Chapter 20
eliminates what was step 2 in the grievance process under
the old Rules. This elimination of former step 2 is one of the
hallmarks of the proposed new Chapter 20 streamlining and
removes a step which, according to Mr. LoFaro, many
contended was unnecessary and indeed, redundant. Under
the proposed Merit Rule No. 20.7, the appeal is to be filed in
writing with the top agency personnel official or
representative within 7 calendar days of the step 1 reply (or
the lack of a timely reply after 14 days).

Mr. LoFaro noted that proposed Merit Rule No. 20.8
establishes as step 3 in the grievance process the proceeding
which was formerly step 4 or the appeal beyond the
department or agency to the Director of the Office of State
Personnel. The revisions in proposed Merit Rule No. 20.8
incorporate 3 notable changes according to Mr. LoFaro.
First, the Director of the office of State personnel or her
designee can now resort to informal resolution of the
grievance where deemed appropriate and is not required to
always conduct a hearing. The second important
modification is the inclusion of a requirement which reflects
the present Administration's determination that as far as state
agencies were concerned, there should be finality at the level
of the decision of the State Personnel Office. This is
provided in the last sentence of proposed merit Rule No.
20.8 which states: "The Step 3 decision is final and binding
upon agency management." According to Mr. LoFaro, this
means that there will be no appeals by state agencies from
Step 3 decisions to the Merit Employee Relations Board.
Only employees who are not satisfied with the Step 3 (State
Personnel Office) resolution will be able to appeal to MERB.
The third change is the elimination of the present limitation
on grievances of performance appraisals. Mr. LoFaro stated
that the proposed new Merit Rule 20.8 establishing Step 3,
did not contain the limitation on consideration of
performance appraisals found in present Merit Rule No.
20.0340 and he stated that it was the intent to thereby also
modify Merit Rule No. 21.0120 which establishes a further
limitation on review of performance appraisals by MERB.
However, Mr. LoFaro acknowledged that the Director had
not sought the repeal of any portions of Chapter 21 of the
existing Merit Rules and that the Board had not given public
notice that it would consider any such repeal.

Mr. LoFaro also stated that it was the intent of the
Director and of the Statewide Labor-Management
Committee to require that all grievances processed through
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the Merit Rules should come to the Office of State Personnel
for a Step 3 determination before being appealed to MERB.
Mr. LoFaro acknowledged that existing Merit Rule No.
21.0110 provides for certain direct appeals to MERB
without going through a Step 3 process. He noted that, while
it was intended to eliminate direct appeals to assure an
opportunity for a review by the Office of State Personnel, the
Director had not sought repeal of Merit Rule No. 21.0110
and no public notice was given of consideration of the
elimination of direct appeals to MERB for disciplinary

dismissals, demotions, or suspensions.1

Mr. LoFaro stated that proposed Merit Rule No. 20.9 is
intended to address appeals to the MERB and provides that
they are to be "presented"” in writing to the Board within 20
calendar days of the "receipt" of the Step 3 decision or
within 20 calendar days of the informal meeting at Step 3

whichever is later.?

Proposed Merit Rule No. 20.10, according to Mr.
LoFaro, continues the existing limitation on retroactive
remedies contained in present Merit Rule No. 20.0371
providing that they apply only to the grievant and, for a
continuing claim, are limited to 30 calendar days prior to the
grievance filing date. Also, as presently provided in existing
Merit Rule No. 20.0371, any financial settlement is to be
reduced by the amount of the grievant's earnings during the
period covered by the settlement regardless of source,
excluding part-time income which was being received prior
to separation.

Proposed Merit Rule No. 20.11, as previously noted by
Mr. LoFaro, is not a change and continues the existing
constraint on employees using state time for grievance
preparation.

DISCUSSION, FINDINGS AND CONCLUSION

Under the provisions of 29 Del. C. §5914, Merit Rule
changes which are proposed by the Director are to become
final upon completion of the public hearing unless rejected
by a majority of the members appointed to the Board. The
Board finds that the Director's proposed changes which have
been approved by the Statewide Labor-Management
Committee are intended to simplify the grievance process by

1. The Board notes that direct appeals to the MERB are
provided for by statute in 29 Del. C. §5949(a) in certain lim-
ited instances: specifically, for dismissals, demotions or sus-
pensions for more than 30 days. Existing Merit Rule No.
21.0110 is more liberal and provides for direct appeal to the
MERB in cases of dismissal, demotion or suspensions of any
period. The Board has previously liberally construed this
Merit Rule and has heard grievance appeals of, for example,
a one day suspension.

reducing the number of steps and making the other
clarifications discussed above. The goal of simplification is
worthwhile and the addition of agency finality at Step 3
should help to bring consistency to grievance decisions over
time. The Board finds that it has been presented with no
basis to reject the proposed modifications consisting of the
repeal of existing Chapter 20 of the Merit Rules and its
replacement with the proposed revised Chapter 20 consisting
of Merit Rules 20.1 through 20.11 the exact text of which is
attached to this Order. Under the circumstances, by
unanimous vote of the members of the Board hearing this
matter, the proposed changes are approved. The only written
comment received concerned the entitlement of employees
to process grievances during working hours and was
adequately addressed in the presentation of Mr. LoFaro. It
does not represent a significant change from the existing
Merit Rule requirements.

According to Mr. LoFaro, it was the intent of the
Statewide Labor-Management Committee to liberalize the
existing limitations on the review of performance
evaluations. The existing Merit Rules limit the
consideration of performance evaluations in two locations.
First, there is a limitation contained in Merit Rule No.
20.0340 (Step 4 of the grievance process) which provides
that the State Personnel Office will not review employee
performance appraisals because the decision of the agency
head is final unless Merit Rule No. 21.0121 authorizes a
further written review by the Personnel Commission.

[MERB]®

This limitation in the present Chapter 20 will no longer
be present with the repeal of existing Chapter 20. However,
the Director did not seek and the Board did not give public
notice of consideration of repeal of any portion of the
existing Merit Rules other than existing Chapter 20 and thus
cannot approve the repeal of Merit Rule No. 21.0121. The
effect of this situation appears to be that after the effective
date of these Merit Rule changes, an employee will be able
to have his or her performance appraisal grievance

2. The Board notes that the terms "present”, "receipt"”,
and "issue" or "reply" are presently defined in Merit Rule
No. 20.0300. This Rule is among those Rules in the existing
Chapter 20 which the Director and the Statewide Labor-
Management Committee have sought to have repealed.
These terms are not expressly defined in the proposed new
Chapter 20 Rules. It might be helpful to employees and
managers alike to have a common understanding of these
and similar terms. During the hearing, the Director noted the
willingness of the State Personnel Office to design a form for
use in filing grievances. It is suggested that any instructions
for the use of such form should clearly set forth the expecta-
tions and requirements for the timely filing of a grievance.
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considered by the Office of State Personnel as a part of Step
3 grievance but will only be able to appeal such grievance to
the MERB if it meets the requirements of Merit Rule No.
21.0121.

Similarly, the Board cannot approve the elimination of
direct appeals to the MERB which are provided for in Merit
Rule 21.0111 because there has been no public notice of any
consideration of such repeal. Mr. LoFaro's statement that
such a result was intended by the Statewide Labor-
Management Committee may make some sense from the
standpoint of affording the Office of State Personnel the
opportunity at Step 3 of the new grievance process (proposed
Merit Rule No. 20.8). However, the Board may not repeal
Merit Rule No. 21.0111 in the absence of due public notice.
Therefore, as noted above, the Board will continue to accept
direct appeal from certain disciplinary matters as provided in
Merit Rule No. 21.0111.

The effective date of the repeal of the old Chapter 20
and the effective date of the proposed new Chapter 20 shall,
in accordance with the request of the Director of the Office
of State Personnel and in conformity with the provisions of
29 Del. C. §10118(e), be 10 days after the publication of this
Order and new Merit Rules 20.1 through 20.11 in the
Delaware Register of Regulations which should occur on
August 1, 1999. All grievances filed after that date will be
governed by the grievance procedure set forth in Merit Rule
No. 20.1 through 20.11.

ORDER

For the foregoing reasons by the unanimous vote of the
members of the Board noted above, Chapter 20 of the
Delaware Merit Rules is repealed and replaced with the
attached Merit Rules No. 20.1 through 20.11. The new
Chapter 20 shall apply to grievances filed after the effective
date as noted above.

3. The Board notes that throughout the present version
of the Merit Rules the term "Personnel Commission" contin-
ues to appear even after legislation in 1995 replaced that
Commission with the Merit Employee Relations Board. The
Delaware Administrative Procedures Act in Section 10113
of Title 20 of the Delaware Code provides for the informal
adoption of, among other things, "Amendments to existing
regulations to make them consistent with changes in basic
law but which do not otherwise alter the substance of the
regulation” 29 Del. C. 810113(a)(5). Therefore, any future
publications of the Merit Rules to incorporate changes to
Chapter 20 should include appropriate ministerial correc-
tions which may be informally accomplished.

BY ORDER OF THE BOARD

Robert Burns, Vice-Chairperson
Dallas Green, Member

John F. Schmutz, Esquire, Member
John W. Pitts, Member

*Please note that no changes were made to the regulation
as originally proposed and published in the May 1999
issue of the Register at page 1934 (2:11 Del.R. 1934).
Therefore, the final regulation is not being republished.
Please refer to the May 1999 issue of the Register or
contact the Merit Employee Relations Board.

DEPARTMENT OF AGRICULTURE
Statutory Authority: 3 Delaware Code,
Sections 904(a)(1-3), 904(b)(7) & 904(b)(21)
(3 Del.C. 904(a)(1-3), 904(b)(7) & 904(b)(21))

ORDER

Adopting Amendments to the Policies, Procedures, and
By-Laws (“The Regulations™) of the Delaware Agricultural
Lands Preservation Foundation.

The Delaware Agricultural Lands Preservation
Foundation Policies, Procedures, and By-laws were adopted
on January 1995. Proposed changes to that document were
submitted to the Register of Regulations and made available
for public comment from that date until June 30, 1999.

Public Meetings/Hearings:

April 1, 1999 Kent County Regional Planning
Commission Meeting: Room 202, Robert O’Brien
Administration Building, 414 Federal Street, Dover, DE
19901. Public Meeting - 6:30 p.m.

April 6, 1999 New Castle County Planning Board: New
Castle County Council Chambers, Louis L. Redding City/
County Bldg., 800 French St., Wilmington, DE 19801.
Public Meeting - 7:00 p.m.

April 14, 1999Delaware Agricultural Lands
Preservation  Foundation: Delaware Department of
Agriculture Conference Center, 2320 S. DuPont Highway,
Dover, DE 19901. Public Meeting -7:00 p.m.

April 15, 1999Sussex County Planning and Zoning
Commission: Sussex County Council Chambers, County
Administration Bldg., The Circle, Georgetown, DE 19947.
Public Meeting -7:30 p.m.

April 19, 1999Delaware Agricultural Lands
Preservation Foundation: Middletown High School, Chorus
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Room, 120 Silver Lake Road, Middletown, DE 19709.
Public Meeting - 7:00 p.m.

April 21, 1999Delaware Agricultural Lands
Preservation Foundation: Delaware Department of
Agriculture Conference Center, 2320 S. DuPont Highway,
Dover, DE 19901. Public Hearing -9:30 a.m. The hearing
closed at 10:50 a.m.

POLICIES, PROCEDURES, AND BY-LAWS
ADOPTED JANUARY 1995: EXHIBIT A

AMENDMENTS TO POLICIES, PROCEDURES, AND
BY-LAWS - PROPOSED FEBRUARY 1999:
EXHIBIT B

SUMMARY

The major changes to the Regulations of the Delaware
Agricultural Lands Preservation Foundation are the
Foundation’s response to the requirements of the Fiscal Year
1999 Bond Bill which set new priorities for the Foundation
to focus its efforts on areas near and adjacent to growth
areas. While there are numerous “housekeeping” changes to
the regulations brought about by statutory changes and
experience, the sections relating to the new priorities from
the Bond Bill encompass three major features:

(1) Ten points were added to the Foundation Priority
Ranking System for an applicant’s parcels which are within
three (3) miles of a designated Growth Area. The
Foundation would use the map approved by the Governor’s
Cabinet Committee for Statewide Planning Issues and
proposed by the Foundation to rate this factor.

(2) A minimum of 75% of available funds will be
directed for farms which are within three (3) miles of a
designated Growth Area.

(3) A rebate of 20% of appraised value of the
Development Rights for farms which are within three (3)
miles of a designated Growth Area when selected for
purchase by the Foundation. This provision echoed the
Bond Bill waiver allowed on the matching requirements of
the appropriation. This rebate was intended to encourage
landowners close to growth areas (where opportunity costs
for preservation are high) to make a competitive offer to sell
their development rights to the Foundation. The proposed
changes would not apply to lands where the Foundation had
already purchased preservation easements, only those that
are eligible for future consideration.

SUMMARY OF VERBAL AND WRITTEN
TESTIMONY FROM PUBLIC HEARING

There were several comments in favor and opposed to
the changes as presented. Most of the comments and

concerns centered around the three Purchase of
Development Rights (PDR) prioritization changes noted
above.

People who stood to be both positively and negatively
impacted by the proposed changes were not comfortable
with the idea of shifting program policy while so many
participants had joined with an understanding of current
rules and procedures. Some felt that the proposed changes
were unfair and discriminatory. A recurring theme was that
landowners should be afforded the opportunity to withdraw
from the program (which has a ten-year minimum
participation agreement) if they were negatively affected by
the changes.

Because of current zoning laws, many felt that the long-
term protection of properties closer to growth zones would
encourage development to “leapfrog” beyond the State’s
investments into the more rural areas. The policies will
make land protection more expensive for the Foundation and
will not protect as much land as had been done under the
original Regulations.  The combination of the new
provisions would make landowners outside of the target
zone less likely to enter the program.

In each county there were concerns that changes ran
somewhat counter to current planning goals within the
respective counties:

In New Castle County, the State would be placing a
high(er) priority for preservation in an area the County plans
to serve with sewer. In Kent County, too many areas
conflicted with those planned for County growth. The
proposed shift in priorities, if played out, would take away
the County’s ability to determine where growth and
preservation should occur. In Sussex County it was felt that
the changes did not reflect the goals of the County
Comprehensive Plan. There were also concerns over not
allowing enough room for municipalities to grow.

AMENDMENTS TO POLICIES, PROCEDURES, AND
BY-LAWS AFTER HEARINGS JUNE 1999:
EXHIBIT C

Many of the comments and concerns were taken into
account by the Foundation and the staff, which resulted in
the following conclusions and recommendations regarding
the amendments:

The financial gain recognized by a 20% rebate of the
appraised value on the PDR purchase price was a clear
advantage for owners in the target zone over others in the
program. By removing the 20% rebate from the proposed
rules, the bidding becomes more equitable amongst program
participants. The 20% rebate, if implemented, could have
resulted in protection of no prime farm lands (due to very
competitive offers) outside the target preservation zone and
imposed unfairness on landowners located in the target
zones who had previously sold their development rights to
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the Foundation. Accordingly, it is recommended that the
proposed 20% rebate be deleted.

Remove the ten (10) point bonus from the ranking so all
farms can be ranked on a “level playing field” with the same
100-point criteria. The Foundation included a provision
which allows for the appraisal of all properties eligible for
PDR’s. In the event that appraisals on all properties occur,
the ten (10) point bonus becomes rather moot and
unnecessary. Accordingly, it is recommended that the ten
(10) point bonus proposed be deleted.

Because the goals of the Bond Bill Committee and
Cabinet Committee on State Planning Issues still have to be
met, it is recommended that the Foundation spend up to (as
opposed to a minimum of) 75% of the monies available in
the target (priority) preservation zone and up to 25% in the
non-priority preservation zone. While this creates two pools
of competitive bidding, the Foundation avoids a situation
where lands outside of the target zone are not protected. The
measure also provides a degree of fairness to landowners
outside the target zones who have been in the preservation
program for many years.

It is recommended that the Amendments to the
Regulations as set forth in Exhibit “C” be adopted on the
basis of the evidence and information presented and the
findings set forth.

POLICIES, PROCEDURES, AND BY-LAWS AS
ADOPTED JUNE 1999: EXHIBIT D

are hereby adopted by this Order this 30th day of June, 1999.
Effective Date of this order shall be August 10, 1999

Delaware Agricultural Lands Preservation Foundation
Board Members

Dr. Donald F. Crossan, Chairperson
Robert F. Garey, Vice Chairperson,
Kent County Representative
Jane T. Mitchell, Secretary, Grange Representative
H. Dennis Clay, Treasurer,
New Castle County Representative
John F. Tarburton, Secretary of Agriculture
Nicholas A. DiPasquale, Secretary of the
Dept. of Natural Resources & Environmental Control
Jack Markell, State Treasurer
Alden Hopkins, Farm Bureau Representative
William W. Vanderwende, Sussex County Representative

*The Delaware Lands Preservation Strategy Chart is not
reproducible in the Register. Copies of the Delaware Lands
Preservation Strategy Chart are available from the
Department of Agriculture or the Registrar.

Delaware Agricultural Lands Preservation Foundation

Policies - Procedures - By-laws
Adopted January 17, 1995
[Revised June 30, 1999]
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LEGISLATIVE INTENT

Delaware farms and farmlands are vanishing at an
alarming rate. Thirty-nine percent of the agricultural land in
Delaware disappeared in the last 70 years due to commercial
and population expansion. In 1920, there were 10,300 farms
tilling 944,500 acres of land. In 1990, there were 2,900
farms operating and only 570,000 acres of land dedicated to
the profession of farming. These figures impact all
Delawareans because agriculture employs more people than
any other industry in Delaware and is a leading contributor
to the State's economy. If the loss of farmland continues at
the current rate, then the State of Delaware will be in danger
of losing its number one industry, agriculture.

On JULY 8, 1991, Governor Michael N. Castle signed
House Bill 200 to amend Chapter 9, Title 3, of the Delaware
Code.  The legislation established a comprehensive
agricultural lands preservation program to serve the long-
term needs of the agricultural community and the citizens of

Delaware. It is the declared policy of the State to conserve,
protect and encourage improvement of agricultural lands
within the State for the production of food and other
agricultural products useful to the public which are grown,
raised or harvested on land and water in the State of
Delaware.

The Agricultural Lands Preservation Foundation was
created by this legislation to accomplish this mission by
establishing Agricultural Preservation Districts of viable and
productive farmland and forest land. The Foundation is
directed to provide economic incentives and benefits to
agribusiness, purchase development rights from landowners;
encourage development in areas where infrastructures exist,
and promote the agricultural industry and the concept of
preserving viable land for the future. [3 Del. C., §901]

PROGRAM INTENT

The Agricultural Lands Preservation Program was
created as a long-term response to the depletion of valuable
farmland. It is designed to provide landowners with an
incentive to remain in agriculture as opposed to subdividing
and selling productive farmland. The Agricultural Lands
Preservation Foundation was established to develop and
implement a comprehensive agricultural lands preservation
program. These program guidelines represent policies and
procedures adopted by the Agricultural Lands Preservation
Foundation and the "Guidelines for the Delaware
Agricultural Lands Preservation Program" section represents
an exercise of the Foundation's regulatory responsibilities
under 3 Del. C., 8904(a) and (b)(21). These guidelines will
govern the work of the Foundation. The program contained
herein augments CHAPTER 9, TITLE 3 of the
DELAWARE CODE.

Delaware’s Agricultural Lands Preservation
Foundation By-Laws

PREAMBLE

The Agricultural Lands Preservation Foundation, also
referred to as the Foundation, accepts and assumes its
responsibility to develop and implement a comprehensive
agricultural lands preservation program to serve the long-
term needs of the citizens of Delaware. In accordance with 3
Del. C., 8904 (b)(20), the Foundation hereby adopts these
BY-LAWS.

1. ARTICLE I: ORIGIN OF THE ORGANIZATION

On July 8, 1991, Governor Castle signed House Bill 200
which created the Agricultural Lands Preservation
Foundation. This organization is established and created as
an independent entity by Section 1 of Chapter 9, Title 3 of
the Delaware Code.
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2. ARTICLE II: MISSION STATEMENT

The Foundation's mission is to develop and implement a
comprehensive agricultural lands preservation program for
Delaware. Encompassed in the enabling legislation are the
following goals for the Foundation:

2.1 Establish criteria for Agricultural Preservation
Districts (For the purpose of this document, they will be
referred to as "Districts").

2.2 Establish Districts of viable and productive
farmland and forest land in accordance with the established
criteria.

2.3 Develop and implement an application process that
includes County Farmland Preservation Advisory Boards,
County Planning and Zoning authorities, and the
Foundation.

2.4 Develop a strategy map identifying the critical
agricultural areas of the State, to be used as a guide for
establishing  Districts and  purchasing preservation
easements.

2.5 Establish criteria for purchasing development rights
from landowners in Districts, including the prioritization of
purchases in those areas located near and adjacent to
designated growth zones.

2.6 Purchase development rights of landowners in a
District in accordance with established criteria.

2.7 Encourage development in  areas
infrastructures exist.

2.8 Provide economic incentives and benefits to
encourage landowners who preserve their land.

2.9 Promote and encourage the preservation and
support of agriculture as an industry and a valued
occupation.

2.10Work closely with the Department of Agriculture,
Department of Natural Resources and Environmental
Control, other state agencies, and private organizations
concerned with promoting Delaware's agricultural sector and
protecting open space.

2.11Work with county and local governments to
encourage farmland preservation in land use planning and
zoning activities.

where

3. ARTICLE Ill: ORGANIZATIONAL STRUCTURE

3.1 The Foundation is comprised of nine (9) Trustees,
all appointed by the Governor. Each Trustee must be a
resident of Delaware and qualified to vote in the State of
Delaware.

3.2 The Chairperson of the Foundation, will serve at
the pleasure of the Governor and will be confirmed by the
Senate.

3.3 The Secretary of the Department of Agriculture or
designee, the Secretary of the Department of Natural
Resources or designee, and the State Treasurer or designee
will serve an indefinite term.

3.4 Each county will have a representative who is

actively engaged in agribusiness to serve on the Foundation
for an initial period of three (3) years.

3.5 For the four (4) Trustees appointed to the positions
indicated in sections 3.2 and 3.4 above, Trustees registered
in either major political party shall not exceed the other
major political party by more than one (1).

3.6 One (1) representative from the Delaware Farm
Bureau, selected from a list of three (3) nominees, will serve
for an initial term of two (2) years.

3.7 One (1) representative from the Delaware State
Grange, selected from a list of three (3) nominees, will serve
for an initial term of two (2) years.

3.8 The Governor will appoint an interim Trustee in the
event of a death, permanent disability, resignation, or failure
to perform duties of a Trustee. The replacement will serve
the unexpired term of the departing Trustee.  The
Chairperson's replacement must be confirmed by the Senate
if his/her residual term exceeds six (6) months. [3 Del. C.,
8903]

4. ARTICLE IV: OFFICERS

4.1 Other officers of the Foundation besides the
Chairperson shall include a Vice Chairperson, a Secretary
and a Treasurer.

4.2 The Chairperson shall preside and maintain order at
all meetings of the Foundation.

4.3 The Vice Chairperson shall act for the Chairperson
in his/her absence.

4.4 The Secretary shall be responsible for recording the
minutes of the Foundation meetings.

4.5 The Treasurer shall be responsible for maintaining
records of all receipts and disbursements and shall submit a
monthly financial report to the Foundation.

5. ARTICLE V: ORGANIZATIONAL FUNCTION

5.1 The Foundation will meet at least quarterly;
executive meetings or an emergency meeting may be called
by the Chairperson.

5.2 All Foundation meetings, except for executive
sessions, are open to the public and advance notice will be
given in accordance with applicable statutory requirements.
Public hearings shall be conducted in accordance with the
requirements of 3 Del. C., §928.

5.3 Minutes of every meeting will be recorded and
available to the public. An agenda will be sent to each
Trustee no less than seven (7) days before the next scheduled
meeting, if feasible, provided however that the agenda may
be modified as necessary in advance of a meeting in which
case the maximum period of notice will be provided.

5.4 Five (5) Trustees will constitute a quorum for
conducting business of the Foundation.

5.5 A majority vote of members constituting a quorum
is required for action on any matter before the Foundation.

5.6 A Trustee is not entitled to vote on any matter
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before the Foundation if such Trustee knowingly has a
financial interest in the outcome of such matter. The Trustee
will inform the Chairperson of his/her conflict of interest and
will be recorded in the minutes of the meeting.

5.7 The Foundation may adopt policies and guidelines
as necessary for the proper conduct of its work.

5.8 The BY-LAWS will be reviewed periodically by
the Trustees.

5.9 Amendments to these BY-LAWS and policies will
be introduced with prior notice to the Trustees.

5.10An Annual Report will be prepared summarizing
proceedings and activities for the annual period ending
September 30. The Annual Report shall be submitted prior
to January 1 following the close of the reporting period. [3
Del. C., 8903, §904]

6. ARTICLE VI: ORGANIZATIONAL AUTHORITY
GRANTED BY TITLE 3, CHAPTER 9 OF THE
DELAWARE CODE

6.1 To purchase, sell, manage, lease, or rent real and
personal property for use of the Foundation.

6.2 To seek, obtain, and utilize federal and private
funding.

6.3 To accept gifts, grants or loans of funds, property
or service from any source, private or public.

6.4 To receive funds from the sale of general bonds,
revenue bonds or other obligations of the State or under the
name of the Foundation.

6.5 To establish a Delaware Farmland Preservation
Fund.

6.6 To recover reasonable costs for service provided
and to collect rollback taxes from real estate transactions.

6.7 To adopt procedural rules to govern how internal
affairs of the Foundation are conducted.

6.8 To select an Executive Director, who shall be chief
executive officer of the staff to the Foundation.

6.9 To employ a staff subject to the availability of
funding.

6.10To retain by contract auditors, accountants,
appraisers, legal counsel, surveyors, private consultants,
financial advisors, or other contractual services required by
the Foundation.

6.11To delegate to one (1) of its members, its Executive
Director or its agent, such powers and duties necessary to
conduct authorized business on behalf of the Foundation.

6.12To adopt, after notice and public hearing, policies
and guidelines to fulfill the Foundation's responsibilities.

6.13To undertake such other activities authorized by the
Foundation's enabling legislation and the amendments
thereto. [3 Del. C., §904]

7. ARTICLE VII:
RESPONSIBILITIES
7.1 To develop and implement, after public hearing, a

ORGANIZATIONAL

statewide agricultural lands preservation strategy which
specifically identifies the areas in which viable, productive
agriculture lands are located and which are considered most
vital for permanent preservation, and to identify growth
zones, and those areas located near and adjacent to
designated growth zones to be given priority for acquisition
of preservation easements.

7.2 To adopt, after public hearing, criteria for
establishing and maintaining Agricultural Preservation
Districts.

7.3 To adopt, after public hearing, criteria for

establishing and maintaining a program to purchase
development rights.

7.4 To establish a program of cooperation and
coordination with the counties, municipalities, and other
governmental bodies of Delaware and with private non-
profit or public organizations to assist in the statewide
preservation of agricultural land.

7.5 To monitor and enforce the requirements,
restrictions and policies developed by the Foundation.

7.7 To administer, operate, and supervise, the Delaware
Farmland Preservation Fund.

7.8 To engage the services of an independent certified
public accountant to conduct an annual audit of the
Foundation's accounts at the end of each fiscal year.

7.9 To develop and establish a program of education
and promotion of agricultural lands preservation.

7.10To engage in such other activities designed to
promote an effective program. [3 Del. C., §904]

8. ARTICLE VIII: PARLIAMENTARY MATTERS
8.1 In all matters not covered in 3 Del. C., Chapter 9 or
these By-Laws, Roberts Rules of Order shall apply.
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GUIDELINES USED FOR THE DELAWARE
AGRICULTURAL LANDS PRESERVATION PROGRAM

The Foundation is granted authority to establish criteria
for Agricultural Preservation Districts (hereinafter referred
to as "Districts") and the purchase of preservation easements.
[3 Del. C. §904]

1. CRITERIA FOR DISTRICT ELIGIBILITY

1.1 In order to qualify for the Agricultural Lands
Preservation Program, the lands proposed as a Agricultural
Preservation District in the application must meet the
following criteria:

a) owner(s) shall hold fee simple title to all land
to be placed in a District;

b) must constitute at least 200 acres of contiguous
farmland_or lesser acreage if the farmlands are located within
three (3) miles of an established District;

c)shall be zoned for agricultural purposes and shall
not be subject to any major subdivision plan;

d) applicant(s) including all fee simple title
holders, must sign a written agreement committing to
District restrictions set forth in this Section and 3 Del. C.,
8909 and other adopted requirements.

e) must be viable and productive agricultural land
and meet the minimum County Land Evaluation and Site
Assessment (LESA) scoring requirements for eligibility as
established by the Foundation.

[3 Del. C., 8908 (a)(3)]

f) must include all of the eligible real property
located in the tax parcel or tax parcels subject to application.

1.2 For the purposes stated in this chapter, the phrase
"viable and productive agricultural land" is defined as land
that qualifies under provisions of the Farmland Assessment
Act. [9 Del. C., 88329 - 8333]

1.3 The minimum LESA score for an eligible District
or Expansion shall be 170 points out of a possible 300 points
for each county in the State as computed under the currently
approved LESA program of the Delaware Department of
Agriculture.

2. APPLICATION PROCEDURES
2.1 The Foundation will provide application forms
(Appendix A) on which applicants who volunteer to place
their lands into an Agricultural Preservation District will
provide the following information:
1. name of petitioner(s)
2. mailing address(es)
3. telephone number(s)
4. property location
a. county
b. community name

5. deed or property description
6. area - total acreage of:
cropland
woodland
pasture

aquaculture
tidal wetlands
farm structures
residence/buildings
. other
7. land use/zoning designation or designations
easements/rights-of-way (identify, if any)
9. mortgages/liens (identify, if any)
a. mortgagee or lien holder's name or names
b. date of mortgages or liens
10. number of dwelling units
11. soil and water conservation plan (if any)
12. proof of eligibility under the Farmland
Assessment Act
13. evidence of historical significances (if any)
14. information regarding the occupancy of
dwelling units on the property

2.2 The Foundation shall provide assistance to potential
applicants in completing application forms when requested
[3 Del. C., 8907 (a)]

2.3 Foundation staff shall may conduct on-site
inspections and/or phone interviews with the applicants to
acquire data necessary to perform LESA analyses and write
a staff report.

2.4 In conjunction with the application, all fee simple
owners shall sign a District Agreement (Appendix B) which
serves as a declaration in recordable form of
acknowledgment of the policies and restrictions that must be
followed, and all benefits realized in a District.

SQ@ o a0 o
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3. APPLICATION REVIEW PROCEDURES

The Foundation has the authority to approve
applications, establishing Agricultural Preservation Districts
and purchasing preservation easements. [3 Del. C., §904]
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3.1 The Foundation staff will review applications and
determine whether or not the minimum eligibility
requirements under Section 1.1 have been met.

3.2 If the minimum eligibility requirements have not
been met, then the applicant will be notified by letter from
the Foundation indicating that the application does not
qualify for further review, and the reasons for ineligibility.

3.3 If an applicant excludes a portion of property
otherwise includable in a proposed District, then the
Foundation reserves-the-rightte shall deny the application.

3.4 Subject to Section 3.3 above, if the lands proposed
as a District in the application meet minimum eligibility
criteria, then the Foundation staff will submit to the
Foundation, the County Farmland Preservation Advisory
Board and the County Planning and Zoning Authority,
applications and criteria checklists describing and
summarizing the criteria as established in this chapter (see
Appendix C).

3.5 If the applicant disagrees with the staff evaluation
of the proposed District, then the applicant may contact the
Foundation staff to discuss the application review.
Foundation staff will meet with the landowner to discuss the
review within thirty (30) days from receiving such telephone
call or letter.

3.6 If the issue is not resolved to the applicant's
satisfaction, he/she may request an administrative review
with the Foundation by submitting a letter to the Foundation
within fourteen days (14) of the applicant's last meeting with
Foundation staff.

3.7 This letter must include reasons and documentation
to justify the applicant's claim(s).

3.8 Within seven (7) working days from the receipt of
the landowner's letter, the Foundation will schedule a
meeting and notify the applicant by certified letter of the
date, time, and place of the meeting, at least seven (7) days
in advance.

3.9 At the administrative review meeting, the
applicant(s) shall present information or documentation as to
how the proposed District satisfies the eligibility criteria.

3.10 The Foundation will render a decision within thirty
(30) days from the administrative review meeting and notify
the applicant in writing of its decision.

4. CREATION OF A DISTRICT

4.1 To establish an Agricultural Preservation District,
the application must be approved by two out of three of the
entities listed under section 3.4 of these guidelines. [3 Del.
C., 8907 (c)]

4.2 After review by the Foundation, the application is
subject to a review period of thirty (30) days in which the

Secretary of Agriculture may reject the application. The
application is officially approved at the end of the review
period, if it is not rejected by the Secretary of Agriculture. [3
Del. C., §919]

4.3 The property legally becomes a District when the
applicant and Foundation Chairperson (or designee) have
signed the District Agreement and no rejection has been
exercised by the Secretary of Agriculture, or the Secretary of
Agriculture has specifically approved the application.

4.4 Copies of the District Agreement shall be filed with
the County Planning and Zoning and Tax Assessor's Offices
and recorded in the Office of the Recorder of Deeds. The
Foundation shall require from these Offices proof of
recording and/or receipt of the District Agreement.

4.5 Applicants—shall—+eeeive The Foundation shall
endeavor to provide written notification of the date of
establishment of the Agricultural Preservation District and
shalreceive provide a copy of the District Agreement to the
applicant, however, the failure of the Foundation to satisfy
any formality following execution of a District Agreement
shall not affect the validity of the District Agreement.

5. DISTRICT RESTRICTIONS

5.1 Any rezoning or major subdivision of real property
included in an Agricultural Preservation District is
prohibited. [3 Del. C., §909 (a)(1)]

5.2 The submission of applications or preliminary
rezoning or subdivision plans for any property within an
Agricultural Preservation District to a county or municipality
shall be considered evidence of the intent to rezone or
subdivide and is prohibited.

5.3 All activities on the property shall be limited to
"agricultural and related uses." I[3 Del. C., 8909 (a)(2)]

5.4 For the purposes of this—ehapter these guidelines,
the phrase "agricultural and related uses' shall be defined as,
all forms of farming including but not limited to, agriculture,
horticulture, forestry, aquaculture, or silviculture as defined
in the Farmland Assessment Act of 1968 [9 Del. C., Chapter
83] and 3 Del. C., 8403 or by the National Agricultural
Statistics Service.

5.5 Excavation or filling, borrow pits, extraction,
processing and removal of sand, gravel, loam, rock or other
minerals is prohibited unless such action is currently
required by or ancillary to any preparation for, or operation
of any activities including, but not limited to: aquaculture,
farm ponds, cranberry operations, manure handling
facilities, and other activities directly related to agricultural
production.

5.6 Activities that would be detrimental to drainage,
flood control, water conservation, erosion control or soil
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conservation are prohibited;

5.7 Any other activity that might negatively affect the
continued agricultural use of the land is prohibited.

5.8 The term "usable land owned in the district" [3 Del.
C., 8909 (a)(2)], shall be defined as any land meeting the
requirements for agricultural, horticultural or forest land in
the Farmland Assessment Act of 1968 [9 Del. C., Chapter
83] and 3 Del. C., 8403 or criteria for farm definition as
established by the National Agricultural Statistics Service.

5.9 The District Agreement and District requirements
and benefits shall be binding on the heirs, successors and
assigns of property owners of lands within a District. A
property owner in a District shall provide written notice to a
successor or assign in advance of the date of transfer of the
property that the property is subject to District restrictions.
The party taking title shall execute a written

| | I corred . .

District—restrictions document as required by 3 Del.
C.8909(a) (2) (iii) acknowledging the acreage allowed for
dwelling housing and the restrictions which apply to the
property.

5.10Under 3 Del. C., 8909 (a)(3), all restrictions shall be
covenants which run with and bind the lands in the District
for a minimum of ten (10) years, beginning when the District
Agreement takes effect as specified in seetion4-3-ofthese
guidehines: the District Agreement.

6. CONTINUATION OF A DISTRICT
6.1 All properties are to remain in an Agricultural
Preservation District for at least ten (10) years, subject to the

7.2 Land which is less than 200 usable acres, yet meets
the other criteria established by the Foundation is eligible to
be an expansion of an Agricultural Preservation District if it
is within enre—mile three (3) miles of any portion of an
established Agricultural Preservation District. [3 Del. C.,
§907 (a)]
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8. INSPECTION OF DISTRICTS

The Foundation has the authority to enter upon lands as
may be necessary to perform surveys, appraisals, and
investigations to accomplish its mission; consistent with
applicable statutes. [3 Del. C., 8904 (b)(14)]

8.1 The Foundation or its designee reserves the right to
inspect restricted land and enforce agreements on its own
behalf.

8.2 If any violations of the terms an