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The Delaware Register of Regulations is an of- Delaware citizens and other interested

ficial State publication established by authority of rti m rticipate in th r which

69 Del. Laws, c. 107 and is published on the first of pg es i atY partic l?ate € deC(ij by dC d

each month throughout the year. administrative regu a_m_rys are adopted, amen _e
The Delaware Register will publish any regula- ~ OF repealed, and may initiate the process by which

tions that are proposed to be adopted, amended or the validity and applicability of regulations is
repealed and any emergency regulations promul- determined.
gated.

The Register will also publish some or all of the

following information: Under 29Del.C. §10115 whenever an

agency proposes to formulate, adopt, amend or
repeal a regulation, it shall file notice and full
text of such proposals, together with copies of
the existing regulation being adopted, amended
or repealed, with the Registrar for publication in

e Governor's Executive Orders

e Governor's Appointments

e Attorney General’'s Opinions in full text the Register of Regulations pursuant to 81134 of
this title. The notice shall describe the nature of
* Agency Hearing and Meeting Notices the proceedings including a brief synopsis of the

subject, substance, issues, possible terms of the
agency action, a reference to the legal authority
of the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
CITATION TO THE persons may present their views; if in writing,
DELAWARE REGISTER of the place to which and the final date by which
such views may be submitted; or if at a public
hearing, the date, time and place of the hearing.
If a public hearing is to be held, such public
hearing shall not be scheduled less than 20 days
1:1Del. R.35 - 37 (July 1, 1997) refersto  following publication of notice of the proposal
Volume 1, Issue 1, pages 35 - 37 of the Delaware i the Register of Regulations. If a public hearing
Register issued on July 1, 1997. will be held on the proposal, notice of the time,
date, place and a summary of the nature of the

SUBSCRIPTION INFORMATION proposal shall also be published in at least 2
. . Delaware newspapers of general circulation; The
The cost of a yearly subscription (12 issues) . ,
i . -/ notice shall also be mailed to all persons who have
for the Delaware Register of Regulations is

$100.00 from January - December. Single made timely written requests of the agency for

. . . advance notice of its regulation-makin
copies are available at a cost of $9.00 per issue, . g g
) . : ; proceedings.
including postage. For more information

contact theDivision of Research at 302-739- The opportunity for public comment shall
4114 or 1-800-282-8545 in Delaware. be held open for a minimum of 30 days after the

proposal is published in the Register of Regulations.

e Other documents considered to be in the
public interest.

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:
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At the conclusion of all hearings and after receipt
within the time allowed of all written materials,
upon all the testimonial and written evidence an

159

Except as provided in the preceding section,
41 judicial review of a regulation is available unless
a complaint therefor is filed in the Court within 30

information submitted, together with summaries Ofedays of the day the agency order with respect to the
egulation was published in the Register of

the evidence and information by subordinates, th

: : 1

agency shall determine whether a regulation Shou"li-?egulations
be adopted, amended or repealed and shall issue its '
conclusion in an order which shall include: (1) A
brief summary of the evidence and information
submitted; (2) A brief summary of its findings of
fact with respect to the evidence and information,

except where a rule of procedure is being adopted
or amended; (3) A decision to adopt, amend or
repeal a regulation or to take no action and the
decision shall be supported by its findings on the
evidence and information received; (4) The exact

CLOSING DATES AND ISSUE
DATES FOR THE DELAWARE
REGISTER OF REGULATIONS

text and citation of such regulation adopted, ISSUE DATE  CLOSING DATE  CLOSING
: TIME
amended or repealed; (5) The effective date ofthe. — —
order; (6) Any other findings or conclusions  Sgpremeer1 AucusT 15 4:30p.M
required by the law under which the agency has
authority to act; and (7) The signature of at least a OcToser1 SEPTEMBER1S 4:30p.m
quorum of the .agency members. . NovemBER 1 OcToBER 15 4:30pP.m
The effective date of an order which adopts,

amends or repeals a regulation shall be not less than pecevser 1 NovEMBER 15 4:30p.M
10 days from the date the order adopting, amending

DecemBER 15 4:30pP.m

or repealing a regulation has been published in its JANUARY 1
final form in the Register of Regulations, unless
such adoption, amendment or repeal qualifies as
emergency under §10119.

n
T

Any person aggrieved by and claiming the
unlawfulness of any regulation may bring an action
in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption
amendment or repeal of a regulation shall be subje¢
to review until final agency action on the proposal
has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court as
defense in the action.
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repealed in the preceding issues & frelaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a cit
to that issue of th&egisterin which the regulation was published. Proposed regulations
designated with (Prop.); final regulations are designated with (Final); Emergency regulz
are designated with (Emer.); and regulations that have been repealed are designated with

The table printed below lists the regulations that have been proposed, adopted, amerLded or

ation
are
itions

(Rep.).
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110
32
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115

42
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66
65
67
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(Final)
(Final)
(Prop.)
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(Final)
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(Final)
(Final)
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(Final)
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(Final)
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EXECULIVE OFder NO. B4 .. .eeiiiiiiiiiiii ettt e e snaaee s DePR. 143
Public Service Commission
PSC Regulation Docket No. 4, Minimum Filing Requirements for all Regulated
Companies Subject to the Jurisdiction of the Public Service Commission.....2:1 Del.R. 81 (Prop.)
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Symbol Key

Roman type indicates the text existing prior to the regulation being promuld#ntéerlined textindicates
new text. Language whick strikenthrough indicates text being deleted.

Proposed Regulations

Under 29Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which persons
may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation;
The notice shall also be mailed to all persons who have made timely written requests of the agency for advance

notice of its regulation-making proceedings.

education hours and providing for good cause extensions of
DEPARTMENT OF time in which continuing education credits can be submitted;

ADMINISTRATIVE SERVICES and (3) establishing procedures and requirements for licensees

DiviSION OF PROFESSIONAL REGULATION seeking inactive status. .
DELAWARE BOARD OF CLINICAL Copies of the proposed rules and regulations of the

Delaware Board of Clinical Social Work Examiners may be

SociAL WOoRK EXAMINERS obtained by contacting Ms. Gayle L. Franzolino at (302) 739-
Statutory Authority: 24 Delaware Code, 4522 Extension 220, or by writing the Board of Clinical Social
Section 3901, 3906(a)(1) Work Examiners at 861 Silver Lake Blvd., Suite 203, Cannon

(24 Delc 3901, 3906(&)(1)) BU|Id|ng, DOVGI’, DE 19904-2467.

Persons wishing to comment in writing on the proposed
rules and regulations must submit such comments to Ms. Gayle
. Franzolino at the above address on or before the scheduled
earing.

The Delaware Board of Clinical Social Work Examiners
shall, pursuant to Title 24, Sections 3901 and 3906(a)(1) o
the DelawareCode, and Title 29, Section 10115 of the
Delawae Code , conduct a public hearing on the proposed
rules and regulations of the Delaware Board of Clinical Social
Work Examiners for clinical social workers licensed in the
State of Delaware.

The hearing shall be held on Monday, September 21,
1998 at 9:30 a.m. in the Second Floor Conference Room B
g;givgraeﬁnon Building, 861 Silver Lake Boulevard, Dover, ; - ¢ £ 10N oF OFFICERS AND RESPONSIBILITIES

The proposed rules and regulations include provisions:

(1) requiring an applicant holding a degree from a program, 11 Offlcerts shaIISbe glelctlezd tl'n Sfpﬁlmber of _eachhyﬁa;)r,
outside the United States to supply the Board with an or aone year term. speciatelection fo 1iff vacancies shafl be

educational credential evaluation; (2) changing the date b)beld upon notice and shall be only for the balance of the

which licensees must submit documentation of continuingOrlglnal term.

PROPOSED

DELAWARE BOARD OF CLINICAL SOCIAL WORK
EXAMINERS
RULES AND REGULATIONS
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1.2 Officers have the following responsibilities: outside the United States or its territories must provide the
(&) The President will preside at all meetings and Board with an educational credential evaluation from
sign official documents on behalf of the Board. International Consultants of Delaware, Inc., its successor, or

(b) The Vice-President will perform the duties of any other similar agency approved by the Board,
the President when the latter is unavailable or unable taemonstrating that their training and degreesgrévalent to

perform the duties of the President. domestic accredited programs. No application is considered
(c) The Secretary will preside over meetings in the complete until the educational credential evaluation is received

absence of the President and Vice-President. by the Board. (2®el. C.§ 3907(a)(1))

2. PROFESSIONAL SUPERVISION 4. RENEWAL

2.1 Acceptable supervision shall be that amount of
personal oversight by the licensed professional that would be 4.1 The licensee’s failure to receive notices or letters
considered usual and customary in the profession consistewoncerning renewal will not relieve the licensee of the
with the applicant’s level of skill, education and experience,responsibility to personally assure delivery of his/her renewal
but in any event should include the following activities, by application to the Board.

way of example and not by way of limitation: 4.2 In order to be eligible for license renewal during the
(&) Individual case reviews. first year after expiration, the practitioner shall be required to
(b) Evaluations of diagnosis and courses of meet all continuing education credits for continued licensure,

treatment. pay the licensure fee, and pay any late fee established by the
(c) Proper adherence to agency policy and Division of Professional Regulation.

procedures.

2.2 The amount of supervisory contact shall be at leas6. CONTINUING EDUCATION
one hour per week during the supervised period. This contact 5.1 Required Continuing Education Hours:
must be on a one-to-one face-to-face basis. (@) All licensees must complete forty-five (45)
hours of continuing education during each biennial license
2.3 The Board shall require submission of the following period.For license periods beginning January 1, 1999 and
information from the supervisor(s): supervisor's name,thereafter-{fdocumentation of all continuing education hours
business address, license numbe@rofessional field and must be submitted to the Board for approvatptier—to the
State in which the license was granted during the period o&xpiration-date-oftheticendsy Octobei31 of each biennial
supervision; agency in which the supervision took place (iflicense period
applicable); the number of qualifying practice hours toward (b) Atthe time of the initial license renewal, some
the statutory requirement; and the number of one-to-one faceindividuals will have been licensed for less than two (2) years.
to-face supervisory hours. Therefore, for these individuals only, the continuing education
2.4 Alicensed Psychiatrist shall be defined as a licensedours will be prorated as follows:
Medical Doctor with a specialty in psychiatry or a licensed

Doctor of Osteopathic Medicine with a specialty in psychiatry. License Granted During First Year: Credit Hours
Required:
3. APPLICATION AND EXAMINATION January 1 - June 30 35 hours
3.1 Applications will be kept active and on file for two July 1 - December 31 25 hours
(2) years. If the applicant fails to meet the licensure
requirements and/or pass the examination within two (2) yeard,icense Granted During Second Year: Credit Hours
the application shall be deemed to have expired and the Required:
applicant must reapply in the same manner as for initialJanuary 1 - June 30 15 hours
application, i.e., by submitting the application documentationJuly 1 - December 31 5 hours
along with the proper fee to be eligible to sit for the (c) Any licensee seeking to submit continuing
examination. education hours for the Board’s approval after the end of a
3.2 The Board will not review incomplete applications. licensing period must submit a written request to the Board
3.3 All signatures must be original on all forms. before the end of the licensing period and pay the appropriate

3.4 The applicant shall have obtained the passing scoradministrative fee. The Board will grant such extensions only
on the national clinical examination approved by the Americanon a showing of good cause. No extension shall be for more
Association of State Social Work Boards (AASSWB). The than 120 days after the end of the licensing period. No license
Board shall accept the passing grade as determined by ttghall be renewed unless the licensee has fulfilled the
AASSWB. continuing education requirement or received a good cause

3.5 Any applicant holding a degree from a program extension from the Board.
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52 Definition of Continuing Education: appropriatefee, and provide the Board with documentation
(8 Continuing education is defined to mean coursesof any continuing education housquired by Rule 5.
in colleges and universities, televised and extension courses, 6.3 On written request and a showing of hardship, the
independent study courses, workshops, seminars, conferenc8eard may grant additionaime for completion of continuing
and lectures oriented toward the enhancement of clinical socigducation requirements to licensees returnimpgdotice from
work practice, values, skills and knowledge, including inactive status. “Hardship” includes, but is not limited to,
preparation of a first-time clinical course. This definition also illness and involuntary unemployment.
includes staff development activities provided by the various
agencies.
(b) Any program submitted for continuing
education hours must have been attended during the current DEPARTMENT OF EDUCATION
biennial licensing period. Statutory Authority: 14 Delaware Code,

(c) Clock hour credit will be for the actual number Section 122(d) (1Del.C. 122(d))
of hours during which instruction was given during the
program, excluding meals and breaks. * PLEASE NOTE THAT THE FOLLOWING REGULATORY CHANGES

5.3 Continuing Ed_ucation Requirements: WILL BE PRESENTED TO THE STATE BOARD OF EDUCATION AT ITS
Categoy I: A minimum of thirty (30) clock hours of  yonTHLY MEETING ON AUGUST 20, 1998.

continuing education shall be in the
assessment, diagnosis, and treatment of REPEAL OF POLICY FOR ESTABLISHING A SCHOOL

mental, emotional, and psycho-social DISTRICT PLANNING PROCESS
disorders, shall include at least three (3)
clock hours in ethical social work practice. The Secretary seeks the approval of the State Board of

Categoy Il: The remaining hours can be taken in social Equcation to repeal the regulations, Policy for Establishing a
research, psychology, sociology, human school District Planning Process, L.9.a.,b. and c. on pages A-
growth and development, child and family 41 and A-42 in thélandbook for K-12 Education. The policy,
development, health, social action, established ten years ago, mandated that every school district
advocacy, human creativity, and any other develop a five year strategic plan and submit it to the
offering that directly relates to the licensee’s pepartment of Education for approval and then submit
practice. A maximum of five (5) clock progress reports to the Department for review thereafter. The
hours may be given for a first-time regulation required that the local district's strategic plan
preparation of a clinical social work course, include a list of defined components. The repeal is requested
in-service training, workshop, or seminar. pecause the local districts should be permitted to select their
A copy of the course syllabus and own planning process and to carry it through as they see fit.
verification that the course was presented |y addition, school district planning is required through the
is required for Board approval. Consolidated Grant Process which is not addressed in the

54 Course Documentation: current policy and the Department of Education has not had

To receive continuing education credits, each licenseghe resources to monitor the requirements set forth in the
must provide documentation which identifies the date andyriginal policy.

place of the course, the number of instructional hours attended,
the agenda, outline or brochure of presentation, and certificate_g poLICY FOR ESTARBLISHING A SCHOOLDISTRICT
of attendance stating hours of attendance. The Board wilpanniNGPROCESS
accept and retain the original or photocopy of such documents. 5 preface
Fhe-State Board-of Educationbelieves-that-systematic
6. INACTIVE STATUS (24Del. C.§ 3911(c)) planping-processesmustbe-instatetin-each-sehootdistrict

6.1 A licensee asking to have his/her license placed onsg-that-the-districts-ean—efficiently-antd-effectively-improve

inactive status must notify tigoard of his/her intention to aﬁd_aeeemmedafe_eﬁ&ﬁge_ehaﬁge_,s_eemﬁmg_pubhc

do so. in writing. prior to the expiration of his/her current edyeation—from-at-guarters—demographie—eceromic,

license. Each subsequent request for extensions of macnvgee*aeg,ea_pehﬂeﬁ_teeh{wﬂ_wﬁﬁme,ﬁand

status must beubmitted to the Board in writing, before the edueational—Schoot-poticy-makers—must-understand the

end of the immediately prior inactive period. ehanging-contextinwhich-they-find-themselves-and-respond
6.2 Alicensee on inactive status must comply with Rule gem-an-infermed-andreasoned-pesition.

5, “Continuing Education.” for each period of inactivity. A %H%ﬁdﬁwﬁmmﬁamn

licensee on inactive status seeking to re-gmtactice must 5 5 ong-range goals

n0t|fv the Board in WrI'[InQ of his/her |ntent|0n pay the wwmmlstnct
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complement-this—action—by-developing—and—instating aEducation to repeal parts of the Middle Level Education
planning-process-thatconsiders-the-forees-of-ehange; buildSection of theHandbook for K-12 Education, Section llI,
eonsensusin-the-district-and-focusesresourees-onattainingages C-1 through C-4, and to amend other parts. Parts A.1.
both-the-state-ana-Hocal-goals—Further—the-Board-believeand 2., Middle Level Education Policy, should be repealed
Hﬁﬂi—fhf&ugh—&ﬁ-&FﬁﬁtHﬁfEd—%E&t&ﬁﬂd—bﬁ&FﬂF&ﬁﬁﬁg—pﬂFmershlpvlth the exception of the second half of the first paragraph
wate will under A.2., page C-1, on certification which reads as follows:
be—peﬁﬂeﬁed—te—emweﬁ%ehaﬁge—m—aﬂafeaeﬂve—manner“Begmnmg and newly employed teachers, administrators and
Fherefore-the-followingpotiey-isproposed. counselors who work in middle level programs shall, by
b Petiey September, 1998, hold either a Middle Level Endorsement or
Each-schoot-district-shalt-develop—a-—strategic—ptanninga Certificate. This endorsement or certificate will assure that
processforguiding-the-districtforaperiot-offive-years: Thethe middle level educator has knowledge of the middle level
distrietplanning-process-shaltbe-submitteetto-the-Bepartmenturriculum and the instructional strategies as well as
of - Public-tnstructionfor-State-Board-of-Education—approval understanding the nature and needs of adolescent students”.
by-August—1994. Part B.1., Middle Level Programs, should be repealed
Once-approved,theplanningprocesswittbeimptementecbecause it is simply a list of programs provided for technical
during-the—1992-1993-schoot-year—The-initial-district five assistance purposes. Part B.2.a., Programs in English
yearplan-wittbe-tusetHto-gtide-budgeting-forthe-1994-1995Language Arts, Mathematics, Science and Social Studies,
sehootyear—through-annuatupdates-thedistrictshaltmaintaishould be repealed because the content is covered in two other
aeutrentfive-yearplan—Progresst+eporis-based-oen-the plaregulations. Part B.2.b.(1) and (2), Visual and Performing

shatt-be-submitted-to-the-State-Board-forreview. Arts, should be amended along with Parts 1I.D.2.a. and b.,
€ StrategicPlanning-Proeess pages B-4 and B-5, of the Elementary Section and Parts
Fhe-strategie—pltanningprocess,—as—aminimum,-mustV.A.3.b.(1) and (2), page D-3, of the Secondary Section of

inetude-the-foltowing-components: theHandbook as a separate regulation which reflect all three
Strategiesfor: existing parts by requiring that all schools provide a program

&) Peveloping-witde-community-nvelvementand of study in the visual and performing arts. Part B.2.c., Gifted
eonsensus-btitding-inthe-schootdistrict and Talented Education, should be repealed because it only

{2) Peveloping-amission-statementforthedistrict provides technical assistance information. Part B.2.d.,
{3) Pocumentingthedistrietshistory,strengthsand Comprehensive Health and Family Life Education, should

sherteomings be repealed because it exists as a separate regulation and only

%) Recognizing—the—unigue—aspects—and/or appears in this section for information purposes. PartB.2.e.,
timitations-of-the-sehooldistrict Physical Education, will remain until a new regulation for K-

{5) Addressing-thenationat-and-state—goats for 12 defining health and physical education can be proposed

edueation following the development of standards for these areas. Part

{6) Peveloping-five-yeargoalsforthe-district B.2.f., Home Economics, should be amended to refer to all
A Translating-the-district-goalsinto-action—at the pre-vocational areas and to career awareness and not just refer

sehooHevel to Home Economics and Technology Education. Part B.2.g.,
{8) Budgetingtheptan Instruction in the Constitution of the United States was
{9) Peveloping—accountabitityproeedures—and repealed previously because it is in tbede. Part B.2.h.,
inchcators-of progress Metric System, and Part B.2.i., Consumer Education, were
{20)Updating-theplanannually repealed previously. Part B.2.j., Minimum Class Periods, and
Part B.2.k., Prevocational Courses, should be repealed because
{State-Board-Approved-September1990) | the content is covered in the vocational-technical program

regulations. These changes are being recommended because
it is the position of the Secretary that although the elements

EDUCATIONAL IMPACT ANALYSIS PURSUANT in the existing middle level education policy Parts A.1. and 2.
TO 14DEL. C., SECTION 122(d) represent good strategies that are research based, the

organization of middle level education programs should be

MIDDLE LEVEL EDUCATION REGULATION left to the discretion of the local districts and local boards.

The Department of Education will continue to support this as
A. TYPE OF REGULATORY ACTION REQUESTED a model for middle level programs through technical assistance
Amendment to Existing Regulation and through the certification requirements, pre-vocational/
career education and visual and performing arts requirements,
B. SYNOPSIS OF SUBJECT MATTER OF REGULATION but final decisions on the overall organization of middle level
The Secretary seeks the approval of the State Board gbrograms will be local decisions.
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C. IMPACT CRITERIA The amended parts of the regulation will not be an
impediment to the implementation of other state educational

1. Will the amended parts of the regulation help policies.

improve student achievement as measured against state

achievement standards? 9. Is there a less burdensome method for addressing
The amended parts of the regulation will help to improve the purpose of the regulation?

student achievement as measured against state improvement The amended parts of the regulation are needed to provide

standards. clarity and focus.

2. Willthe amended parts of the regulation help ensure  10. What is the cost to the state and local school boards
that all students receive an equitable education? of compliance with the amended parts of the regulation?

The amended parts of the regulation are written to ensure  The amendment parts of the regulation do not add any
that all students receive the same opportunities throughouadditional cost.
their Middle Level Education Program.

FROM HANDBOOK FOR K-12 EDUCATION

3. Will the amended parts of the regulation help to

ensure that all students’ health and safety are adequatelyt- MBBLELEVELEDUYCAHON

protected? A- MIDDLE LEVEL EDUCATION POLIEY
The amended parts of the regulation do not address health + PHHEOSOPHY
and safety issues. Fhe-State-Board-ofEducationrecoghnizesthatiMiddle

tevelEducationis-speciatandunigueinthe-state’s-educational

4. Will the amended parts of the regulation help to system—As-stchitis-abroad-basedprogram-thatprovides
ensure that all students’ legal rights are respected? yotuhgatdolescents-with-apositive-environment-during their

The amended parts of the regulation do not specificallytransition-years—temphasizesthe-devetopmentofthestudent
deal with equal rights issues. inrthe-academic,physical-sociatand-emotionatrealms-within

5. Will the amended parts of the regulation preserve Fhe-State Board-of Education—alsorecognizes that
the necessary authority and flexibility of decision makers atthese-who—administer—effective-mideietevetprograms and
the local board and school level? those-who-teach-ant-work-in-them-shoutd-be-appropriately

The amended parts of the regulation will preserve theeducated—for—and—personaty—committec—to,—theprocess of
necessary authority and flexibility of decision makers at thehelpingeach-student-stceeed-ant-become-futtre-oriented.

local board and school level. 1. 2REQUIREMENTS FOR CERTIFICATION][
MIBBEELEVEEEDUCATHON-PROGRAMS
6. Will the amended parts of the regulation place By-Septembetr—1996,—everypublic—sehool in

unnecessary reporting or administrative requirements oBetaware-with-studentsin-consecttive-gradeswithinthe range
mandates upon decision makers at the local board and schoefgratdes5through-8-shattorganize-those-studentsinte-middle

levels? tevelprograms—either—as—separate-schools—or-as—a-separate
The amended parts of the regulation will not place anysehoohwithin-a-seheet—Additional\Beginning and newly

unnecessary reporting or administrative requirements oemployed teachers, administrators and counselors who work
mandates upon decision makers at the local board and schowl middle level programs shall, by September, 1998, hold
levels. either a middle level endorsement or certificate. This
endorsement and/or certificate will assure that the middle level
7. Will decision making authority and accountability educator has knowledge of the middle level curriculum and
for addressing the subject to be regulated be placed in thmstructional strategies as well as an understanding of the
same entity? nature and needs of young adolescent students.

The decision making authority and accountability for Fhefollowing—are-the—essentiat-components-of a
addressing the subject to be regulated will remain in the samprogram—desighetd—to—meet—thetearning—stytes and
entity. devaeﬁmeﬁ%a-l—ﬁeeds—ef—ﬁﬂdd-ke—feve{—s&rdeﬁfs.—T hese

8. Willthe amended parts of the regulation be consistenimptemented-by-attresrganizecHmiddtetevelsehools.
with and not an impediment to the implementation of other & A-comprehensive-core—curricttum—for all
state educational policies, in particular to state educationastudents—with—a—ptanned—seguence—of-econcepts—and skills
policies addressing achievement in the core academic subjecisetuthing,—butrottmited—to—eommunication—skills,
of mathematics, science, language arts, and social studies?muttictturattiteracy—humanities—social—setences,
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maﬂﬁemaﬂes—ﬁﬂ&rral—seteﬁees—me—&ﬁd—peﬁefmmg” e i . i _artserieﬂ%&&eﬁEprrefaﬁen

&

b Math 1996)]

€ Seience 2.-ePhysical Education

& SeeciatStudies Physical education must be offered at least two
e Visuatand-PerformingAfts class periods per week for a year or five days a week for a
. Foreigntanguage semester in both grades 7 and 8. (State Board Approved
¢ Gifted-and-Tatented-Edueation February 1985)

k. Health-and-Family-Life-Edueation 3. . HomeEconomicLareer Awareness and Pre-

t PhysiealEdueation Vocational Programs

F Pre-Voeationak-TechnicatEdueation Program—offerings—inhome—economies—and
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technology-education—must-be—avaitable—to—alt-students in From the Elementary Section of the Handbook for K-12
midete—schootto—insure—that-theyhave-the—exptoratory Education, Pages B-4 to B-5

middle schools shall provide a program of career awareness & Al-schoolsmustprovide-aprogram-ofstudy-in the
and pre-vocational education that will give students thevistatand-performingarts-as-apartof-thecurricttumto meet
opportunity to explore and understand the skills, aptitudeshe-educationatand-cttturatneeds-of-studentsineach of the
necessary for successful, adult work experiences. elementary-grades,kindergarten-through-four.
¢ instructioninthe-Constitution-ofthe-United b: Programs-in-the-visvatand-performing-artsmust be
States atighed-with-the-state-contentstandards-whenthey-are-adopted
nthe-areaof socialstudies, Defaware-Code by the-State Board-of Education—itis-anticipatec-they-will be
regires-that—- adoptecHnJunre;1997.
“Fhe-instructionin-the-Constitution-of-the
United-States-andthe-Constitution-and-governmentofthe Statd-rom the Middle Level Section of the Handbook for K-12
of Betaware-shalt-begin-notiaterthan-epening-of-the-eighth Education, Page C-3

k- Pre-VYoeationat-Cotrses Visual and Performing Arts (Music, Visual Arts, Theatre, and
StateBoard—approvat-forfunding—pre- Dance)

voeationat-cotrses{99:0200)-wiltbe-contingentuponmeeting
approved-State-contentstandardsforpre-vocationateducatioll schools shall provide a program of study in the visual and
cotrsesant-shalt-be-designated-as—such,independent of apgrforming arts as part of the curriculum necessary to meet
othercourserandofferedas-asel-contained-voecationatsubjetite educational and cultural needs of students. This program
as-tdeseribecHn-bofthis-section—(State Board-Approved Julpf study shall be aligned with the state content standards in
19874 the visual and performing arts.
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REPEAL OF REGULATION, PROMOTION POLICY rating-or-atphabeticat-symbol.
b: Reole-of-Grading
The Secretary seeks the approval of the State Board of A-grade-or-mark-thus—teflects-the-degree-te-which

Education to repeal the regulation, Promotion Policy, J.3.students-have-devetoped-andprogressed—educationally in
page A-27 in thédandbook for K-12 Education. The policy eempatison-with-othermembers-ofactass-orinterms-of their
requires each local school district to have a policy onintivitdtatcapacity-ot-abitity—Fhe-grade-mustbe-econsidered
promotion for students K-12 based on student achievements-the-vatueresulting-fromthe-evatuation-process-associated
The regulation also permits the local school district policy towithHearning-ancthe-attainmentof objectives—tshoute-never
include but not be limited to factors such as emotional stabilitybe-construetas-an-eneHnitsel:—Sueh-anassumptionelevates
or instability, physical health and strength and motivationalthe-pretguctbeyond-the-process-oefHearning.

and social skills. The repeal is necessary becauBellC., € Variety-ofEvaluation-Methods
as amended in June, 1998, now defines the elements of a local Feachers—andadministrators—should—reatize that
district's promotion policy. grating—is—onty-one—aspect-of-evatuation—it-becomes the

REPEAL OF REGULATIONS, STUDENT PROGRESS, apetcentage-scale-ornumerical-scale.
GRADING AND REPORTING 2 REPORHNG

& Definition

The Secretary seeks the approval of the State Board of Repottingretatesto-the-methods-of communieation
Education to repeal the regulations, Student Progress, Gradingxisting-between-the-sehool-the-students—aned-theirfamilies.
and Reporting, J.1.a.-d. and J.2.a.-c., pages A-25 to A-27 ifFhe-purpose-or-objectives-ofrepotting-are-asfotows:
the Handbook for K-12 Education. These regulations are &) toinform-thestudents-and-theirfamities of
really technical assistance suggestions for student grading aretueationalprogress-and-achievementwhich-mayreflect both
reporting. The terms are defined and the role and purpose dhe-guantity-and-guatity-of-class-achievement;
grading and reporting is explained and the methodology is ®) toprovide-informationto-the-students-and
discussed. Grading and reporting on student progress (as dheir-famities-aboutthepurpose-and-objectives-of-edueation;
report cards) has always been a local prerogative. Although {3) to—assisttheteachers—in—assessing the
the Del. C. requires school profiles, reporting directly to i ionat-program Slaiateriate improvement; and
parents/guardians has always been left to each local school ) fe—pmﬁde—m%efmﬂeﬁ—ﬁeeess—ar—y—for
district. The Department’s guidelines may be helpful but theymaintairing—aceurate—and—appropriate—studentrecords for
should not be regulatory. presentantd-futurereference.
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REPEAL OF REGULATIONS, SUMMER SCHOOL {4) Establishthat—make-up-orremedialcourses for
PROGRAMS those-who-have-failed-should-be-atteast 96-eontintetsminutes
n-turation-erits-egdivalentinperformance-expectations and
The Secretary seeks the approval of the State Board oheeomplishmentsfora-six-weekperiod.
Education to repeal the regulations Summer School Programs, {5) Studentsparticipating—in—approved—summer
E.3.a. and b., pages A-13 to A-14 in thendbook for K-12  scheetprograms-shotldreceive-the-grade-achieved—H is the
Education. The regulations, as they are written, are in theeepeﬁabﬂﬁy—ef—fhe—heme—seheelﬁdﬁ%msﬁafeﬁe—feeefd the

form of technical assistance and do not use the terms must e appropriate

shall. The regulations list the types of summer schoolﬁefaﬂeﬁ—eﬁ—the—e&rdems—feeefds—as—te—makeﬂp—eﬁfemedlal
experiences that may be offered for students and preserstudy.

guidelines for districts to use when establishing summer school {6) Coturses—granting—ful-eredit-of-one—unitmust
courses for credit. Since it is the local school districts whomeetthe-eguivatentef-126-hours.

operate summer school programs, they should establish the

policies with the exception of the extended year program

which is defined iDel. C. EDUCATIONAL IMPACT ANALYSIS PURSUANT
TO 14DEL. C., SECTION 122(d)

& The-organization-and-administration-of-the-stmmer SCHOOL ATTENDANCE

foltowing-experiences: B. SYNOPSIS OF SUBJECT MATTER OF

&) remedialormake-up-coursesforereditforthose REGULATION
students-who-havefalled-the-course-oretse-who-havereceived The Secretary seeks the approval of the State Board of
atow-grade; Education to amend the regulation School Attendance found

®) programs—desighned—for-ecompleting—specific on page A-8, 4.a.,b.,c., and d. in tHandbook for K-12
perfermance-regtirements; Education. The content of the regulation is found irkibe

{3) exploratery-courseswhere-the-studentsacquireC., Chapter 27 and was included inltendbook for technical
basic-information-ane-skills; assistance purposes. The amendment would remove the

%) oceupationalivocationalcodrseswhere-studentspresent language and substitute the following new language.
acetire—personal-or-speciatized—skilts—andforparticipate in‘Every school district shall have an attendance policy which
cooperative-work-experience—programs—where—appropriatalefines and describes the district’s rules concerning attendance

ereditisgranted; for students K-12 and the district shall distribute and explain
{5) personatoracademicenrichmenteotrsesfor thethese policies to every student at the beginning of each school
acgtisttion-ofnformation-and-skitls; year.

{6) eriginat-or-advanced—courses—for—ecredit for
students-who-wantto-complete-theirprogram-of-stucies-earlyC. IMPACT CRITERIA
and 1. Will the amended regulation help improve student

A recreationatprograms-which-donetgranteredit achievement as measured against state achievement standards?
butprovide-activities-of-aphysicatnature. The amended regulation concerns policy adoption

b: in-orderto—establish-educationalprograms—euring and does not specifically address student achievement issues.

the-summer-where—creditforsatisfactory-comptetion-of the
seheduled—cotrses—isgranted,—thesefollowinggttidelines 2. Will the amended regulation help ensure that all
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students receive an equitable education? This policy can be distributed with the student rights and
The amended regulation does not address equityesponsibilities materials.
issues.

AS AMENDED
3. Will the amended regulation help to ensure that all
students’ health and safety are adequately protected? 4. SCHOOLATTENDANCE

The amended regulation does not address health and  Additionabinformation-coneerning-sechootattendance--
safety issues. tawsregutations,reasens-fornecessary-antHegatabsences,
the-role-of-the-visiting-teacherand+recommended-forms are
4. Will the amended regulation help to ensure that all feuneHn-the-publication, Resource-Materiats-for-Bevetoping
students’ legal rights are respected? Procedures—of-Administering-Schoot-Attendanece—Revised
The amended regulation does not address legal rightSanuary-1990—See-Appendix A)
issues but it does support the student’s right to information & Everyparentguardian-or-otherpersoninthe-State
concerning district policies. hwhg%egakeemr&ef—a—ehﬂd—befweeﬂ—&m—ages—e%—aﬁd 16is

5. Will the amended regulation preserve the necessary}aeh—da)fef—theﬁﬁrmuﬁrseheel—teﬁﬁ—e#—l&e—days
authority and flexibility of decision makers at the local board &) Studentsinspecialeducation-who-attairage 21
and school level? after-September30{exceptIuly-Hor-CompltexorRare), may
The amended regulation will preserve the necessareentinte-their—schootplacementuntitthe-end-of-thatfiscal

authority and flexibility of decision makers at the local board year.
and school level. b Afterachild-has-once-been-enroltedn-schosl, the

sehoolshaltregtire-anexeusefrom-the-parentorguareian for
6. Will the amended regulation place unnecessaryevery-abseneeand-sueh-exeuse-shalt-contain-the+eason for

reporting or administrative requirements or mandates uporthe-absence.
decision makers at the local board and school levels? € i i for
The amended regulation will not place unnecessaryrecemmenting boart-of-education delines

reporting or administrative requirements or mandates uporreiafmg—te—eiassreem—aﬁenda&ee—aad—ﬂ%e—es&&bhehment of
decision makers at the local board and school level. aeeep%aHe—staﬁdafds—ef—peﬁeﬁﬁaﬁee—m—the—s&bjeet areas

7.  Will decision making authority and accountability a&eﬁdaﬁee—sfaﬁdards—feﬁaH—strbjee{—areas
for addressing the subject to be regulated be placed in the & The-chief-schootofficeris-the-attendance-officer of
same entity? the-district—A—visiting—teacheris—assignhed-to—each-school

The decision making and accountability for distrieteracombinationofdistrictstoinvestigate-attendance
addressing the subject to be regulated will remain in the samprebtems—ttis-always-the-firstgoat-of-attendaneepersonnel
entity. to-ascertainthereason-for-absence-and-then-seek-a way to

return-the-childto-scheot—The-visiting-teacher-should-be an

8. Will the amended regulation be consistent with and enforcement-officer-onty-as—atastresort—However—if the
not an impediment to the implementation of other stateinvestigation-warrantsa—schootattendanece-viotation-notice
educational policies, in particular to state educational policiesmay-be-sentto-theparents-by-the-ehiefschoot-officer.

addressing achievement in the core academic subjects of
mathematics, science, language arts and social studies? SCHOOL ATTENDANCE
The amended regulation will be consistent with and
not an impediment to the implementation of other statel. Every school district shall have an attendance policy
educational policies. which defines and describes the district's rules concerning
attendance for students K-12 and the district shall distribute
9. Is there a less burdensome method for addressingnd explain these policies to every student at the beginning
the purpose of the amended regulation? of each school year.
The amended regulation is necessary in order to
assure that local district attendance policies are in place and
are well publicized.

10. What is the cost to the state and to the local school
boards of compliance with the amended regulation?
There is no additional cost to the local school boards.
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DEPARTMENT OF HEALTH AND 12-month certification periods are assigned to households

SOCIAL SERVICES when: y . _
. ouseholds consist entirely of elderly or
DivisioN oF SociAL SERVICES unemployable persons with stable income like Social Security,
Statutory Authority: 31 Delaware Code, SSI, pension and/or disability benefits; and
Section 512 (3Del.C. 512) * Households receive their primary source of income
from self-employment or regular farm employment with the
Food Stamp Program same employer.

The Delaware Health and Social Services, Division of 6-month certification periods are assigned to households
Social Services, is proposing to implement a policy changevhen:

to the Division of Social Services' Manual Section 9068, * Households have stable income and there is little
regarding certification periods during which a household islikelihood of major changes in income, deductions and
eligible to receive food stamp benefits. household composition;

¢ Households consist of ABAWD individuals because
SUMMARY OF PROPOSED REVISIONS: the system will close the case after three months of not meeting

_ . . _ the work rules;
Establishes circumstances under which different *  Household have a record of regular child support
E;usiﬁgmds will be assigned certification periods of varying, 4 arrearage payments: and,
gins. * Households have been closed due to the New Hire
Match and they come in verifying that they are now working.

COMMENT PERIOD

Any person who wishes to make written suggestions, 3Tmonth certification periods are assigned to households

compilations of data, testimony, briefs or other written when:

materials concerning the proposed new regulations must ¥ Household have no record of regular child support
submit same to the Director, Division of Social Services, P.0.0r child support arrearage payments;

Box 906, New Castle, DE, by August 30, 1998. * Homeless households receive their benefits at a P.
O. Box;
NATURE OF PROPOSED REVISIONS: * Households receive their benefits at the local office;

* Households have been closed due to the New Hire
Match and they come in verifying they are no longer working;

9068 Certification Periods
[273.10(f)] and
Certification periods means the period of time within =
which a household shall be eligible to receive benefits. At
the expiration of each certification period, entitlement to food
stamp benefits ends. Further eligibility will be established
only upon a recertification based upon a newly completed Simplified Food Stamp Program
application, an interview and verification. Under no
circumstances will benefits be continued beyond the end ofa  The Delaware Health and Social Services, Division of
certification period without a new determination of eligibility. Social Services, is proposing to implement on a permanent
basis a policy change to the Division of Social Services’
The certification periods for all households shall not Manual Section 9000 that was implemented previously by
exceed 12 months. emergency order. The change arises from Public Law 104-
193, the Personal Responsibility and Work Opportunity
Househelds-efigible-for the-ehild-suppertdeduetionshall Reconciliation Act of 1996 (national welfare reform), as an
have-the-fotowing-eertification-periods: option and was first announced in January, 1995, as part of
* Househotds-with-nerecord-ofregutarehite-support the originalA Better Chance (ABG)aiver design. These
payments-erpaymenis-ofarrearagesshall-be—eertified-for nohanges were previously published for public comment in
more-thar-3-months. the June 1, 1998 Delaware Register of Regulations. However,
*  Households-with-a—record-ofregutar—chite-support due to subsequent staff analysis and substantial modification

payments-of-payments-of-arrearages-shal-be-eertified-for n&f the proposal, it is being re-proposed for public comment.
moete-than-six-months.

* Households have unstable circumstances.
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SUMMARY OF PROPOSED REVISIONS: DELAWARE'S WORKFARE PROGRAM

Replaces food stamp work exemptions with ABC Work For Your Welfare (Workfare) program
exemptions, lowering to under 13 weeks the age at which a
child exempts a parent/caretaker for ABC clients in Workfare.Work for Your Welfare (Workfare) is defined as a work
Allows the agency to use the food stamp allotment alongexperience program in which participants work to earn their
with the ABC benefit in determining the number of hours abenefits. Those in Workfare must participate for a
household is required to participate in Workfare, which is apredetermined number of hours each week and complete 10
work experience program in which participants work to earnhours of job search activities per week.
their benefits.

Required Hours of Workfare Participation

COMMENT PERIOD
One-parent households will be required to work the maximum
Any person who wishes to make written suggestions,participation hours of 25 hours per week. The maximum
compilations of data, testimony, briefs or other written required work hours for one-parent families will increase to
materials concerning the proposed new regulations mus80 hours per week for FFY 1999.
submit same to the Director, Division of Social Services, P.O.
Box 906, New Castle, DE, by August 30, 1998. Two-parent households will be required to work the maximum

participation hours of 35 hours per week.

NATURE OF PROPOSED REVISIONS:
Determine the Workfare required hours of participation:

9092 Simplified Food Stamp Program 1. The pre-sanctioned ABC grant is divided by
DSS was approved by Food and Nutrition Service, undeminimum wage of $5.15, and the result is rounded down.
the United States Department of Agriculture, to operate a * The result is subtracted from the appropriate

Simplified Food Stamp Program (SESP). The SESP permitgequired monthly maximum participate hours (for example,

a state to substitute certain TANF rules and procedures fops hours per week would be 25 x 4.33 = 108).

food stamp rules. Delaware’'s SESP component is the work e  The remainder is multiplied by $5.15 to

for your welfare (Workfa}re) program rules. determine the portion of the food stamp allotment which can
Households in which all members, or one or more be used when imposing a Workfare reduction

members, receive ABC may patrticipate in the SFSP. Non- 2. The food stamp allotment is divided 'bv minimum

Public Assistance (NPA) households will not participate in wage of $5.15. and the result is rounded down.

the SESP. 3. The two results (#1 and #2), added together, are the

Th? .SFSP.V\./“I. f.OHOW all thg r_eqular food stamp rules for monthly number of hours for which the family/household is
determining eligibility and certifying households. Under the

- . required to participate.
SESP, the changes in the food stamps rules that will affect I I ;

o ch holds wh v food _ 4. The monthly number of hours (#3) is divided by 4.33
Workfare ABC households who receive food stamps are: to get a weekly number of hours, rounded down.

* replacing food stamp Workfare penalties with the 5. Compare the weekly number of hours (#4) to the
ABC Workfare program requirements and penalties, and  maximum required for a one or two-parent household. Use
* replacing food stamp work exemptions with ABC the lesser number for the weekly number of hours.

exemptions. 6. The weekly number of hours (#5) is divided by 5 to
get the daily participation requirement, rounded down. (This
The two ABC work exemptions are: step is needed to give the Contractor and Client an idea of
a) A parent caring for a child under 13 weeks of age; how to schedule the work on a daily basis to assure that the
or Client is able to meet the required Workfare hours of
b) Anindividual determined unemployable by a health participation.)
care professional. 7. Consult the yearly table for the number of days the

participant is required to do Workfare. Multiply that number
The SESP allows Delaware to require individuals who by the daily participation rate (#6) to determine the monthly

are receiving ABC and caring for children age 13 weeks andequired participation rate.

older to participate in Workfare. The SFSP also allows

Delaware to use the food stamp allotment along with the ABCWorkfare Reduction

grant to determine the number of hours of Workfare

participation. For every hour that a participant fails to work, the ABC check
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will first be reduced by $5.15. If the ABC grant reduces to

PROGRAM:

zero, any remaining Workfare reduction amount will be used

* The simplified food stamp program lowers the age

to reduce the food stamp allotment up to the portion used tgyt which a child exempts a parent from work requirements in

meet the required hours of participation.

Workfare to under 13 weeks.

Determination of the Workfare reduction amount:

Household will work a pre-determined number of
hours in order to receive their ABC benefit.

1. Subtractthe actual hours of participation for a month
from the required hours for the same month.

* Hours not worked will result in a reduction in the

2. Any amount greater than zero is multiplied by $5.15, otential benefits they could have received.

resulting in the Workfare reduction amount.
3. Subtract the exact Workfare reduction amount (#2)

Failure to complete job search activities will result
in a food stamp sanction for those households where the

from the ABC grant amount and round down.

youngest child is 6 years of age or older.

* Food stamps are calculated using the pre-sanctioned

from amount in #3 before subtracting any $68 or $50grant amount before applying any Workfare reduction amount

4. Subtract any 1/3 E& T/school attendance sanctions
sanctions.
5. If the subtraction of the Workfare reduction amount

ropriate sanction. (Riverside rule)
Workfare reductions are applied before reductions

reduces the ABC benefit to zero and there is a remainingor any sanctions.

Workfare reduction amount, this amount will be subtracted
from the food stamp allotment. Only the portion of the food

stamp allotment used to determine the participation hours cal

* When the ABC grant reduces to zero and a Workfare
reduction amount remains, the remainder, or a portion of the

Pemainder, is subtracted from the food stamp allotment. Only

be subtracted from the food stamp allotment. (If there is 8he portion of the food stamp allotment that was needed to

$100 Workfare reduction amount left over after the grant

determine the hours of participation, only $75 can be
subtracted from the allotment.)

Job Search Activities/Failure to Complete

Individuals in Workfare must complete 10 hours of job search
activities each week. The failure to complete job search

activities will result in a progressive 1/3 grant reduction
sanction. For food stamps, if the individual who fails to
complete job search activities is caring for a child under the

age of six, no sanction will be applied to the household. The
pre-sanctioned grant amount will be used in the food stamp

meet the required hours of participation can be subtracted.
reduced to zero, but only $75 of the allotment was used to

DEPARTMENT OF NATURAL
RESOURCES AND
ENVIRONMENTAL CONTROL

Division oF WATER RESOURCES
WATER SUPPLY SECTION
Statutory Authority: 7 Delaware Code,
Chapter 607 Del.C. Ch. 60)

calculation to prevent an increase in the food stamps.

(Riverside Rule.)

If the individual who fails to complete job search activities is
not caring for a child under six years of age, DSS will apply

the appropriate food stamp sanction.

The appropriate food stamp sanctions are:
* |f the individual who failed to complete job search

activities is the head of household, the whole food stamp

household is sanctioned for the appropriate 1 month, 3 months . ] . .
€ducation requirement as a prerequisite for renewing licenses

to practice well drilling, well driving and pump installation.

or six months period, or until compliance whichever is later.

If the individual is not the head of household, the
individual is removed from the food stamp case for the
appropriate 1 month, 3 months, or six months period, or until
compliance whichever is later.

SUMMARY OF THE SIMPLIFIED FOOD STAMP

W

TITLE OF THE REGULATIONS:

Regulations for Licensing Water Well Contractors, Pump
Installer Contractors, Well Drillers, Well Drivers and Pump
Installers.

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND
ISSUES:

The proposed changes and additions add a continuing
Revisions are proposed to section 6 and a new section 7 has

been added. Sections 7 through 15 of the current regulations
ill be renumbered and section references located throughout

the current regulations will be corrected as needed.
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POSSIBLE TERMS OF THE AGENCY ACTION: 6.03 Reinstatement of Expired Licenses........ 6
6.04  Continuing Education Credits . . .. ........ 7
N/A 7 APPROVAL OF CONTINUING
EDUCATION PROGRAMS ........ 8
STATUTORY BASIS OR LEGAL AUTHORITY TOACT: 7.01  Continuing Education Program Approval. . .8
7.02 AssignmentofCredit.................. 10
Title 7,Del. C., Chapter 60 7.03 RecordingCredits . .................... 10
78 ACCEPTANCE OF INSURANCE ....... 11
OTHER REGULATIONS THAT MAY BE AFFECTEDBY 89 SUSPENSION OR REVOCATION
THE PROPOSAL: OFLICENSE ........... .. ... 11
8:639.03  Procedures forHearing............. 11
None 910 SUSPENSION .......... ... ... 12
9:6410.01 Suspension................ ... 12
NOTICE OF PUBLIC COMMENT: 9:6210.02 Revocation....................... 12

1011 IDENTIFICATION OF LICENSE HOLDER12
The public hearing will be held on August 27, 1998 at £112 MARKING OF VEHICLES

7:00 p.m. in the auditorium of the DNREC office building AND EQUIPMENT. . .................. 13
located at 89 Kings Highway in Dover. Written comments $213 INSURANCE REQUIREMENTS ........ 13
must be received by 4:30 p.m. on August 31, 1998. Comment&314 REPEALER ......................... 13
may be mailed to the attention of Carol W. Apgar, Water3415 SEVERABILITY ..................... 14
Supply Section, 89 Kings Highway, Dover, DE 19901 or E- 4516 RESPONSIBILITIES OF WATER WELL
Mailed to capgar@dnrec.state.de.us. CONTRACTORS, PUMP INSTALLER

CONTRACTORS, WELL DRILLERS,

PREPARED BY: WELL DRIVERS AND PUMP
INSTALLERS .......... ... ... ..... 14

Carol W. Apgar (capgar@dnrec.state.de.us) 302-739-
3665 June 22, 1998 * PLease NoTE: THE ABOVE PAGE NUMBERS REFER TO THE
ORIGINAL DOCUMENT AND NOT TO THE REGISTER.
PROPOSED REVISIONS TO THE REGULATIONS FOR
LICENSING WATER WELL CONTRACTORS, PUMP SECTION 1 - PURPOSE
INSTALLER CONTRACTORS, WELL DRILLERS,

WELL DRIVERS AND PUMP INSTALLERS 1.01 Itisthe purpose of this regulation to protect the public
health and to conserve and protect the water resources of the
JUNE 22, 1998 state; to examine and license those persons engaged in the
contracting for and the drilling, boring, coring, driving,
TABLE OF CONTENTS digging, construction, installation, removal, or repair of water

wells and water test wells or the installation or removal of

SECTION TITLE PAGE pumping equipment in and for a water well or water test well;

1 PURPOSE . .............. .... 1 and for the Secretary to appoint a Water Well Licensing Board

2 DEFINITIONS . .................. 1 to advise and assist the Secretary in the administration of the

3 WATER WELL LICENSING BOARD ... 2 licensing program.

4 WHO MUST BE LICENSED . .......... 3

5 PROCEDURES FOR LICENSING . ... ... 3 SECTION 2 — DEFINITIONS

5.01 Applicationfee . .................... 3

5.02 Minimum Requirements for Licensing . ... 4 2.01 Application Fee — means the fee set forth by the

5.03 Notification for Examination ............ 4 Secretary to apply for a license in one of the categories of this

5.04 Examination ......................... 4 regulation.

5.05 Reapplication after Failure of Examination. 5

5.06 Reciprocity ............ ... ... ... ... 5 2.02 Board — means the Water Well Licensing Board.

5.07 Persons Previously Licensed ............ 5

5.08 Upon Notification of Being Qualified. . . . .. 5 2.03 Certificate of Insurance — means Contractors

6 RENEWAL-OFLICENSERENEWAL ...6 Liability Insurance.

6.01 LicenseTerm ...............ccovuu... 6

6.02  Application for Renewal .. .............. 6 2.04 Construction of Water Wells — means all acts
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necessary to obtain ground water by wells, including the  2.16 Water Well — means any excavation that is drilled,
location and excavation of the well, installation of casing, cored, bored, washed, driven, dug, jetted, or otherwise
grout, screens, and developing and testing. constructed when the intended use of such excavation is for

the location testing, acquisition or artificial recharge of
2.05 Department — means the Department of Naturalunderground water and where the depth is greater than the
Resources and Environmental Control diameter or width.

2.06 Dewatering — means the temporary lowering of the2.17 Water Well Contractor — means any person engaged
ground water level for the construction of sewer lines, waterin the business of contracting for the construction of water
lines, elevator shafts and foundations. wells, and/or the installation of pumping equipment in or for
wells.
2.07 Installation — means the actual installation of pumps,
and/or pumping equipment for water wells, and the removal2.18  Water Well Driller — means any person in responsible
for repairs or service and the reinforcement thereof. charge of all on-site work relating to the drilling, construction,
developing and testing of water wells, water well alteration
2.08 License Fees — means the fee set forth by theand repair, test boring and coring, and the installation,
Secretary for the licensing of Water Well Contractors, Pumpmodification, and repair of water well pumps and related
Installer Contractors, Well Drillers, Well Drivers, and Pump equipment.
Installers.
2.19 Water VIl Driver — means any person in responsible
2.09 Person — means any individual, partnership, charge for all on-site work relating to the driving, construction,
corporation, association, institution, cooperative enterprisedeveloping and testing of driven wells, dewatering, alteration
municipality, commission, political subdivision or duly and repair of driven wells, test boring, coring and the
established legal entity. installation, modification and repair of water well pumps and
related equipment ordinarily used in driven wells.
2.10 Pumps and/or Pumping Equipment — means any
equipment or materials utilized or intended for use in SECTION 3 - WATER WELL LICENSING BOARD
withdrawing or obtaining ground water from water wells.
3.01 The Secretary shall appoint, with the power of
2.11 Pump Installer Contractor — means any personremoval, a Water Well Licensing Board (hereafter referred to
engaged in the business of contracting for the installationas the “Board”) to advise and assist the Secretary in the
modification, and repair of water well pumps and relatedadministration of the licensing program. The Board shall
equipment. consist of six members, four members who are currently
licensed by the Department to engage in the construction of
2.12 Pump Installer — means any person in responsiblevater wells or the installation of water well pumping
charge of all on-site work in the installation, modification, equipment, one member from the office of the State Geologist
and repair of water well pumps and related equipment. who shall serve at the pleasure of the Secretary and one
member from the Department who shall serve at the pleasure
2.13 Repair of Water Wells — means work on any well of the Secretary. The member from the Department shall act
involving re-drilling, deepening, changing casing and screenas secretary of the Board, and be responsible for the keeping
depths, re-screening, cleaning by use of chemicals, reef records, the collection of fees, and any other duties
development, the removal and re-installation of pumps,delegated either by the Secretary or the Board. All persons
pumping equipment, and all related equipment to draw wateappointed to the Board shall be citizens of the United States
from a water well. and residents of the State of Delaware. Initially, the four Board
members from the water well industry shall be appointed to
2.14 Secretary — means the Secretary of the Departmergtaggered terms so that no more than two members’ terms
of Natural Resources and Environmental Control or his dulyshall expire the same year, two being appointed to one year
authorized designee. terms, one appointed for a two year term and one appointed
for three years. Thereafter, Board members shall be appointed
2.15 Test Boring and Coring — means the removal ando terms of three years.
collection of soil samples from the earth by means of augers,
core-barrels, spoons, wash casing and bailers for the purpo$:02 The Water Well Contractor Licensing Board, with
of obtaining geologic and hydrologic information. the consent of the Secretary shall establish and administer
such procedures and guidelines as may be necessary for the
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regulation of those involved in water well construction and
pump installation, and shall include at least the following 5.03 Notification for Examination

provisions: The Board shall, not less than thirty days prior to the
a. Examination of candidates, the granting and renewakxamination, notify each eligible applicant of the time and
of licenses, and place of the examination. The examination shall be given at
b. Suspension and revocation of licenses. least annually, and at such other times as in the opinion of the
Board, the number of applicants warrants. The Board may, if
SECTION 4 — WHO MUST BE LICENSED the applicant meets all other requirements issue a temporary

license, not to exceed 90 days, until the next examination is
4.01  All persons who engage in the business of contractinggiven by the Board.
for water wells, test boring and coring, dewatering, the
installation, modification and repair of water well pumps and 5.04 Examination
related equipment within the State of Delaware. The examination shall consist of a written and/or oral
examination, and shall fairly test the applicant’'s knowledge
4.02 All persons who engage in the business of water wellind application thereof in the following subjects: Basics of
drilling, water well driving, test boring and coring, dewatering drilling methods and basics of construction; state and local
and the installation, modification, and repair of water well laws and ordinances concerning the construction of water
pumps and related equipment within the State of Delaware.wells and/or installation of pumps and pumping equipment,
and rules and regulations promulgated in connection therein.
4.03 All persons engaged in the business of contracting
for the installation, modification, and repair of water well 5.05 Reapplication after Failure of Examination
pumps and related equipment within the State of Delaware. In the event an applicant fails to receive a passing grade
on the examination, he shall be so notified by the Board within
4.04  All persons engaged in installation, modification, and 30 days and may re-apply for a subsequent examination with
repair of water well pumps and related equipment within thepayment of the application fee, no less than 90 days after date
State of Delaware. of said notification. The examination may be taken no more
than twice a year.
SECTION 5 - PROCEDURES FOR LICENSING
5.06 Reciprocity
5.01 Application fee: An application for any type of The Secretary may license, without examination, upon
license issued by the Board shall be made on forms furnishedayment of the required application and license fees, and
by the Board and be accompanied by a non-refundablevidence of required insurance where applicable, applicants

application fee of $10.00. who are duly licensed under the laws of any other state having
requirements deemed by the Board at least equivalent to those
5.02 Minimum Requirements for Licensing: of the State of Delaware.

a. The applicant must be at least eighteen years of age;
b. Has had at least two years experience in the worls.07 Persons Previously Licensed — Exemptions from
for which he is applying for a license (one year in the case oExamination and Proof of Experience
a pump installer); Any person who has been licensed in the business of
c. Furnishes the Board with references from two Water Well Contractor, Pump Installer Contractor, Well
persons actively engaged in the well drilling and/or pump Driller, Well Driver or Pump Installer by the Department for
installation business; and the calendar year 1981, accompanied by satisfactory proof to
d. Demonstrates professional competence by passinghe Board that he was so licensed, and accompanied by
a written and/or oral examination prescribed by the Board payment of the required fee and the furnishing of the required
e. Eligibility for Examination insurance where applicable, be granted a license in the
category of which he was licensed without fulfilling the
The Board shall determine by (a) through (c) of the aboverequirements that he pass the examination prescribed in the
criteria whether an applicant meets the necessary requiremenkdinimum Requirements for Licensing.
to be eligible for examination. After determining that an
applicant is eligible for examination, the Board shall notify 5.08 Upon Notification of Being Qualified for Licensing,
the applicant of his eligibility for examination. Applicants the Applicant shall where applicable, submit to the Board the
who are determined ineligible for examination shall be sofollowing:
notified by the Board and may re-apply after 90 days from a. Certificate of Insurance indicating Contractors
the date of notification. Liability Insurance in the minimum amounts required where
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applicable and specified herein, and education requirements of Section 7.03(b) of these regulations
b. Payment of License fee (payable to the “State ofas a condition for the renewal of their license.
Delaware”), b. A licensee holding two (2) or more licenses issued
c. License Fees under these regulations may fulfill the continuing education
EFF. 7/1/91 requirements for renewal of all licenses by obtaining the larger
Water Well Contractor —$166-00 $150.00 of the minimum hours of continuing education subject to the
Pump Installer Contracter—75:00 115.00 requirements of Section 6.04(d) and (e).
Well Driller 2660 30.00 c. The Secretary may consider a request for a temporary
Well Driver 15.00 extension of a license for a period not to exceed three (3)
Pump Installer —16-00 15.00 months, providing sufficient cause can be proven subject to
the Secretary’s discretion. In order to be considered for such
SECTION 6 -LICENSE RENEWAL-OFHECENSE an extension, the applicant must submit a written request

Ever—Heeﬁseﬂssued—by—Hﬁe—Seefef&ry—trﬁbss—efherW|seontalnlnq a statement containing the reason(s) why he or
she was or is not able to obtain the necessary credits within
the required time frame.

d. Persons holding valid Well Driller or Well Driver

submﬂ—fe—the—Beard—a—Femﬁal—fee—épayaHe—te—the—Sfate oficenses shall complete a minimum of ten (10) hours of

Pelaware)-as-specifiecHn-Section-5:09(c). continuing education credits prior to being granted a license
b:. Evidence-of Contractor'stiability- thsurance-where renewal, with the following exceptions:
appticabte. 1. Persons holding Well Driller or Well Driver
licenses that are restricted to the installation of dewatering
6.01 License Term wells and pumping equipment shall complete a minimum of
All licenses shall expire on December®3if the year three (3) hours of continuing education credits prior to being
issued unless otherwise indicated on the license. granted a license renewal.
2. The requirements of Section 6.04 shall not apply
6.02  Application for Renewal to Well Driller licenses that are restricted to the construction
a. Alicense may be renewed prior to its expiration date of geotechnical wells using hand-operated tools.
providing the licensee submits the following: e. Persons holding valid Pump Installer licenses shall
1. Arenewal application on forms provided by the complete a minimum of five (5) hours of continuing education
Department. credits prior to being granted a license renewal.

2. Satisfactory evidence that the liability insurance f. The licensee shall be responsible for all costs of
requirements of Section 8 of these regulations have beepbtaining the required number of continuing education credit
satisfied. hours.

3. Satisfactory evidence of compliance with the g. A maximum of one-half (*2) of the required annual
continuing education requirements of figure 1 and sectionsontinuing education credits earned in excess of the minimum
6.04 and 7 of these regulations, except as exempted by Sectigaquired to renew a license may be transferred to the next

6.04(d)(2). year.
4. Any applicable renewal fee. h. Continuing education credits for renewal of a license

b. An expired license may be renewed within one (1) held for less than one year by a person who did not hold a
year following its expiration by submitting the information license during the previous twelve months shall be required
required in Section 6.02(a)(1-4) of these regulations and angs noted in figure 1.

applicable late fee.
c. Licensees who apply for renewal of their licenses CONTINUING EDUCATION CREDITS REQUIRED

under Section 6.02(a) and (b) of these requlations shall not FOR LICENSE RENEWAL
be required to take an examination as a condition of licensdonths Licensed ~ Well Driller/ WD Dewatering ~ Pump Installer
renewal. Driver (WD)
Less than 1 0 0 0
6.03  Reinstatement of Expired Licenses Between 1 and 3 0 0 0
Applicants for the reinstatement of licenses that have beef€tween 3 and 6 5 1 2
expired for more than one (1) year or more shall be subject t@€tween 6 and 8 5 1 3
all requirements of Section 5 of these regulations. Between 8 and 9 7 2 3
Between9and 10 7 3 5
6.04  Continuing Education Credits Between 10 and 12 10 3 5
a. All licensees shall comply with the continuing (Figure 1)
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vendors, manufacturers, etc.

SECTION 7 — CONTINUING EDUCATION PROGRAMS 3. Extension studies and correspondence courses.
4. Papers written by a licensee and published in a
7.01 Continuing Education Program Approval professional journal @grcientific media requiring peer review.
a. Continuing education programs shall be designed to 5. Instruction of continuing education courses.
improve, advance, or extend the licensee’s professional skill 6. Attendance at conferences and conventions

and knowledge relating to the practice of well construction orsponsored by regional, national dodal trade associations.
repair and pump installation or repair. Acceptance of
continuing education programs shall be based upon th§.02  Assignment of Credit

curriculum or program content and the qualifications of the a. Continuing education credits shall be awarded on
instructor. an hour-for-hour basis for attendance at an approved

b. Prospective continuing education programs shall becontinuing education program unless otherwise indicated in
submitted for the Secretaryapproval on form(s) provided section 6.02 of these regulations unless otherwise indicated

by the Department and: in section 7.02(b) through ().
1. Shall be instructed by persons knowledgeable b. Credits shall be awarded in not less than one-half
in well drilling or pump installation and repair, or (%2) hour increments.
2. Shall be conducted by an accredited educational c. For programs where continuing education units have
facility. been assigned, one unit is equivalent to ten (10) clock hours
c. Applications for the approval of curriculums, or one credit hour of approved training.
programs, seminars, etc. shall include the following: d. Credits are awarded on a two (2) for one (1) hour of
1. Description of subject matter. continuing education credit for the instructor of an approved
2. Length of course or courses in hours. training program.
3. Name and qualifications of instructor(s). e. Five (5) credit hours are approved for each day of
4. Proposed time. attendance at a national, regional or local trade association
5. Proposed Date(s). conference or convention.
6. Proposed Location. f. One-half () credit hour is approved for attendance

d. Approval of a program shall remain in effect for as at a local trade association meeting or seminar.
long as it and the instructor remain unchanged, the program g. Three (3) credit hours shall be awarded for each paper
content remains unchanged and the program is not outdategritten by a licensee and published in a scientific media or
e. A change in subject matter, length, or instructor(s) professional journal requiring peer review.

shall require resubmission and approval.
f. Credits shall not be accepted for any program7.03 Recording Credits

attended prior to its approval. a. Approved continuing education credits obtained
g. Approval shall not be granted for any course, within the appropriate license renewal period shall be credited

seminar, workshop, etc. dealing with the requirements of theas provided in section 7.02 of these regulations.

1999 revisions to the “Requlations for Licensing Water Well b. The licensee is responsible for submission of proof

Contractors, Pump Installer Contractors, Well Drillers, Well of attendance at all approved continuing education programs.

Drivers and Pump Installers” or the 1997 “Regulations Documentation of credits received shall consist of any one of

Governing the Construction and Use of Wells” except as notedhe following, unless otherwise approved by the Secretary:

in Section 7.01(h). 1. Arecord of attendance for each course on forms
h. Approval of programs dealing with proposed provided by the Department or,

revisions or additions to the regulations noted in section 2. An official student transcript issued by the

7.01(g) and any other state or local requirements regardingducational facility, or

well construction or repair, pump installation or repair may 3. A certificate or other documentation signed by

be considered providing the program(s) are held within thethe instructor osponsor of the program providing the name
first six (6) months of implementation of the requirements. of the individual who attended, the date the program was held,
i. Subject to approval by the Secretary, continuing the name of the program, the number of training hours, and

education credit in the practice of well construction and repairattesting to the satisfactory completion of the program.
and pump installation and repair may be obtained by, butare c¢. Inability to substantiate credit hours earned is

not limited to the following: grounds for disallowance of the credits in question.
1. Course work, seminars, workshops, lectures, etc.
given by accredited educational facilities. SECTION-78 — ACCEPTANCE OF INSURANCE

2. Courses, seminars, workshops, or lectures given
by national, state, and loctiade associations, product #8.01 The Board may accept a Certificate of Insurance in
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lieu of a policy providing that the Certificate of Insurance is g. The Secretary shall provide the accused with
endorsed to include said license holder by name. Saichotice by registered or certified mail, return receipt requested,
insurance is a condition of licensing and must remain in effects to his decision within twenty (20) days of the conclusion
during period when license is valid. of the hearing.

h. Any appeal of the Secretary’s decision will be
SECTION-89 — SUSPENSION OR REVOCATION OF subject to the provisions inOel. C., Section 6008.
LICENSE

SECTION-910 — SUSPENSION
8:619.01 The Board shall recommend to the Secretary the
revocation of the license of any licensee who, upon hearing-06110.01 Suspension — Upon expiration of the term of
by the Board, has been found guilty of fraud or deceit insuspension, the license of the suspended person, company or
obtaining his license. corporation, shall be deemed in good standing the first
calendar day after the term of suspension has expired provided
8:62 9.02 The Board shall recommend to the Secretary thehat the cause of the suspension has been corrected to the
suspension or revocation of the license of any licensee whagatisfaction of the Board.
upon investigation and hearing by the Board, is:

a. Found to be guilty of gross negligence, 9:6210.02 Revocation — Upon expiration of the term of
incompetence, or misconduct in the business of well drillingrevocation, that person, company or corporation may apply
or pump installation and repair in the State of Delaware,for a license in the same manner as a new license is obtained.
including flagrant violations of the laws, regulations or
conditions of permits; or SECTION-1011 — IDENTIFICATION OF LICENSE

b. Is no longer able to perform his duties properly. =~ HOLDER

8:639.03  Procedures for Hearings 16:6111.01 Any person licensed by the Water Well
Whenever the Board finds that the licensee under thid.icensing Board shall possess, while he is working, a valid
regulation may be or may have been engaging in practiceand current identification card furnished by the Board showing
which are in violation of any provision of these or other his identity, type of license, and license nhumber and shall
regulations applicable to water well construction and exhibit it on demand. Only a person licensed by the Board
abandonment, the Board shall give written notice to theshall be authorized to operate equipment used in the business
licensee describing the alleged violation and requesting thadf well drilling and/or pump installation, or if an unlicensed
the alleged offender appear before the Board for a hearing tperson is employed for the operation of the equipment, he
show cause why his license should not be suspended ahall perform all work under the immediate and continuous
revoked. supervision of a person licensed by the Board present at the
a. The Board shall advise the Secretary to notify thework site.
alleged violator of his right to a hearing before the Board to
show cause why his license should not be suspended @GECTION 4112 — MARKING OF VEHICLES AND
revoked. The notification shall be in the form of a registeredEQUIPMENT
or certified letter, return receipt requested, setting forth the
alleged violation or violations, and making known to the 61 12.01Any Contractor licensed by the Water Well
alleged violator the time and place of the hearing. This noticeLicensing Board shall mark each well drilling rig, well driving
must be given at least twenty (20) days prior to the hearing.rig, water tank truck, well and pump service rig used by the
b. The alleged violator may appear with counsel Contractor or his employees with legible and plainly visible
at the hearing. identification markings.
c. The Secretary shall appoint one of the members
of the Board to act as the hearing officer. 11+6212.02 The identification markings used shall be the
d. A record shall be made of any hearing name of the Company, Corporation, or Contractor, and the
concerning revocation or suspension of licenses. Contractor’s License Number.
e. Atthe conclusion of the hearing the Board, by a
majority of those present vote, shall recommend to thet3:6312.03 The identification marking shall be printed upon
Secretary suspension, revocation or affirmation of the licenseach side of the well drilling rig, well driving rig, water tank
of the accused based upon evidence and testimony given &tuck, and well and pump service rig in letters and numerals

the hearing. at least 1 %2 inches high, and the letters and numerals shall be
f. The Board shall advise the Secretary of its in a color sufficiently different from the color of the vehicle
decision within three (3) days of the hearing. or equipment so that identification markings are plainly

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998




PROPOSED REGULATIONS 183

legible.

J DEPARTMENT OF NATURAL
+1+6412.00 Weatherproof decals or magnetic signs meeting RESOURCES AND
the requirements above are acceptable. ENVIRONMENTAL CONTROL
SECTION-£213 — INSURANCE REQUIREMENTS Division oF WATER RESOURCES

WATERSHED ASSESSMENT SECTION

12:013.01 The Board shall require, as a condition of Statutory Authority: 7 Delaware Code,
licensing, that all Water Well Contractors and Pump Installer Chapter 60 (Del.C. Ch. 60)

Contractors shall carry and maintain the following
Contractor’s Liability Insurance:

Total Maxi Daily L TMDLSs) for Indian Ri
a. Contractor’s Liability Insurance: otal Maximum Daily Loads ( s) for Indian River,

Indian River Bay, and Rehoboth Bay, Delaware

Bodily Injury $100 each person
$300 each occurrence . . .
Propery Damage $50,000 each occurrence Brief Synopsis of the Subject, Substance, and Issues

$50,000 each aggregate The Department of Natural Resources and Environmental

Control (DNREC) is proposing to adopt Total Maximum Daily
Load (TMDL) Regulations for nitrogen and for phosphorous
for the Indian River, Indian River Bay, and Rehoboth Bay.

eA TMDL sets a limit on the amount of a pollutant that can be
Xischarged into a waterbody and still protect water quality.
TMDLs are composed of three components, including Waste
Load Allocations (WLASs) for point source discharges, Load
Allocations (LAs) for nonpoint sources, and a Margin of Safety
(MOS).

SECTION-1314 — REPEALER

13-6114.01 The provisions of this regulation are intended
to supercede existing regulations of this state insofar as th
relate to the matters included in this regulation.

SECTION-#4 15 — SEVERABILITY

1401 15.01 If any part of this regulation or the application
of any part thereof, is held invalid or unconstltptlonal, the Possible Terms of the Agency Action
application of such part to the other persons, or circumstances
and the remainder of this regulation shall not be affected

thereby and shall be deemed valid and effective. Following adoption of the proposed Total Maximum

Daily Load for the Indian River, Indian River Bay, and
Rehoboth Bay, DNREC will develop a Pollution Control
Strategy (PCS) to achieve the necessary load reductions. The
PCS will identify specific pollution reduction activities and
timeframes and will be developed in concert with the
Department’s ongoing Whole Basin Management Program
and the affected public.

SECTION-151L6 — RESPONSIBILITIES OF WATER WELL
CONTRACTORS, PUMP INSTALLER CONTRACTORS,
WELL DRILLERS, WELL DRIVERS AND PUMP
INSTALLERS

15:6116.01 Pursuant to these regulations, licensed Water
Well Contractors, Pump Installer Contractors, Well Drillers,
Well Drivers and Pump Installers shall be responsible for th
following:

a. Initiating work only on wells for which the proper
approval has been granted;

b. Compliance with all applicable regulations and
requirements;

c. The conduct of work carried out by himself and any
employee; and

d. The proper submission of completion reports for all
work done, signed by the licensed Water Well Driller o
Driver.

eStatutory Basis or Legal Authority to Act

The authority to develop a TMDL is provided by Title 7
of theDelaware Code, Chapter 60, and Section 303(d) of the
Federal Clean Water Act, 33 U.S.C. 1251seq., as amended.
Other legislation that may be impacted

None
Notice of Public Comment

A public workshop will be held on Wednesday,
September 2, 1998, 1:00 to 4:00 p.m., at the Virden Center,

University of Delaware College of Marine Studies, Lewes,
Delaware.
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A public hearing will be held on Wednesday, Septemberseveral sources including point sources, nonpoint sources, and

2, 1998, at 6:00 p.m. at the Virden Center, University of from the atmosphere. Point sources of nutrients are end-of-
Delaware College of Marine Studies, Lewes, Delaware. Thepipe discharges coming from municipal and industrial
hearing record will remain open until 4:30 p.m., Septemberwastewater treatment plants and other industrial uses.
11, 1998. Please bring written comments to the hearing oNonpoint sources of nutrients include runoff from agricultural
send them to Rod Thompson, Hearing Officer, DNREC, 89and urban areas, seepage from septic tanks, and ground water
Kings Highway, Dover, DE, 19901, facsimile: (302) 739- discharges. Atmospheric deposition comes from both local
6242. All written comments must be received by 4:30 p.m.,and regional sources, such as motor vehicle exhausts and
September 11, 1998. For planning purposes, those individualemissions from power plants that burn fossil fuels.
wishing to make oral comments at the public hearing are
requested to notify Betty Turner, (302-739-4590; facsimile: Section 303(d) of the Federal Clean Water Act (CWA)
(302) 739-6140; email: bturner@state.de.us) by 4:30 p.m.requires States to develop a list (303(d) List) of waterbodies
September 1, 1998. for which existing pollution control activities are not sufficient

to attain applicable water quality standards and to develop

Additional information and supporting technical Total Maximum Daily Loads (TMDLSs) for pollutants or

documents may be obtained from the Watershed Assessmestressors causing the impacts. A TMDL sets a limit on the
Section, Division of Water Resources, Department of Naturalamount of a pollutant that can be discharged into a waterbody
Resources and Environmental Control, 29 South State Streesnd still protect water quality. TMDLs are composed of three
Dover, DE 19901, (302) 739-4590, facsimile: (302) 739-6140.components, including Waste Load Allocations (WLAs) for

point source discharges, Load Allocations (LAs) for nonpoint

Prepared By: sources, and a Margin of Safety (MOS).
John Schneider, Watershed Assessment Section, 739- The Delaware Department of Natural Resources and
4590 Environmental Control (DNREC) listed the Indian River,
Indian River Bay, and Rehoboth Bay on the State’s 1996 and
Total Maximum Daily Loads (TMDLSs) for Indian River, 1998 303(d) Lists and proposes the following Total Maximum
Indian River Bay, and Rehoboth Bay, Delaware Daily Load regulation for nitrogen and phosphorous.
A. INTRODUCTION and BACKGROUND B. Total Maximum Daily Loads (TMDLs) Regulation for

Indian River, Indian River Bay, and Rehoboth Bay, Delaware
Intensive water quality monitoring performed by the State
of Delaware, the federal government, various university andArticle 1.  All point sources which are currently

private researchers, and citizen monitoring groups has shown discharging into the Indian River, Indian River
that the Indian River, Indian River Bay, and Rehoboth Bay Bay, and Rehoboth Bay and their tributaries
are highly enriched with the nutrients nitrogen and shall be eliminated systematically.

phosphorous. Although nutrients are essential elements for
both plants and animals, their presence in excessive amounfsticle 2.  The nonpoint source nitrogen loads from

cause undesirable conditions. Symptoms of nutrient tributaries in the upper Indian River shall be
enrichment in the Inland Bays have included excessive reduced by 85 percent (from the base-line period
macroalgae growth (sea lettuce and other species), of 1988 through 1990). These tributaries include
phytoplankton blooms (some potentially toxic), large daily Swan Creek, Iron Branch, Pepper Creek, Vines
swings in dissolved oxygen levels, loss of Submerged Aquatic Creek, and Millsboro Pond. This shall result in
Vegetation (SAV), and fish kills. These symptoms threaten reducing nitrogen loads from these tributaries
the future of the Inland Bays - very significant natural, during a normal rainfall year from 1285
ecological, and recreational resources of the State - and may kilograms per day (2833 pounds per day) to 193
result in adverse impacts to the local and State economies kilograms per day (425 pounds per day).

through reduced tourism, a decline in property values, and
lost revenues. Hence, excessive nutrients pose a significaritrticle 3.  The nonpoint source phosphorous loads from

threat to the health and well being of people, other animals, tributaries in the upper Indian River shall be
and plants living within the watershed. reduced by 65 percent (from the base-line period
of 1988 through 1990). These tributaries include
A reduction in the amount of nitrogen and phosphorous Swan Creek, Iron Branch, Pepper Creek, Vines
reaching the Inland Bays is necessary to reverse the Creek, and Millsboro Pond. This shall result in
undesirable effects. These nutrients enter the Bays from reducing phosphorous loads from these
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Article 4.

Article 5.

Article 6.

Article7.

Article 8.

tributaries during a normal rainfall year from  Total Maximum Daily Loads (TMDLs) for Nanticoke
38 kilograms per day ( 84 pounds per day) to River and Broad Creek, Delaware
13 kilograms per day (29 pounds per day).
Brief Synopsis of the Subject, Substance, and Issues
The nonpoint source nitrogen loads from all
remaining tributaries to the Indian River, Indian The Department of Natural Resources and Environmental
River Bay, and Rehoboth Bay shall be reduced Control (DNREC) is proposing to adopt Total Maximum Daily
by 40 percent (from the base-line period of 1988 Load (TMDL) Regulations for nitrogen and for phosphorous
through 1990). This shall result in reducing for the Nanticoke River and Broad Creek. A TMDL sets a
nitrogen loads from these tributaries during a limit on the amount of a pollutant that can be discharged into
normal rainfall year from 732 kilograms per day a waterbody and still protect water quality. TMDLs are
(1614 pounds per day) to 439 kilograms per day composed of three components, including Waste Load
(968 pounds per day). Allocations (WLAs) for point source discharges, Load
Allocations (LAs) for nonpoint sources, and a Margin of Safety
The nonpoint source phosphorous loads from (MOS).
all remaining tributaries to the Indian River,
Indian River Bay, and Rehoboth Bay shall be Possible Terms of the Agency Action
reduced by 40 percent (from the base-line period
of 1988 through 1990). This shall result in Following adoption of the proposed Total Maximum
reducing phosphorous loads from these Daily Loads for the Nanticoke River and Broad Creek,
tributaries during a normal rainfall year from DNREC will develop a Pollution Control Strategy (PCS) to
36 kilograms per day ( 79 pounds per day) to achieve the necessary load reductions. The PCS will identify
22 kilograms per day (49 pounds per day). specific pollution reduction activities and timeframes and will
be developed in concert with the Department’s ongoing Whole
The atmospheric nitrogen deposition rate shall Basin Management Program and the affected public,
be reduced by 20 percent (from the base-line
period of 1988 through 1990). This shall result Statutory Basis or Legal Authority to Act
in reducing the atmospheric nitrogen deposition
rate from 765 kilograms per day (1687 pounds The authority to develop a TMDL is provided by Title 7
per day) to 612 kilograms per day (1349 pounds of theDelaware Code, Chapter 60, and Section 303(d) of the
per day). Federal Clean Water Act, 33 U.S.C. 1251seq., as amended

Based upon hydrodynamic and water quality Other legislation that may be impacted
model runs and assuming implementation of
reductions identified by Articles 1 through 6, None
DNREC has determined that, with an adequate
margin of safety, water quality standards will Notice of Public Comment
be met.
A public workshop will be held on Wednesday,
Implementation of this TMDL Regulation shall September 9, 1998, 1:00 to 4:00 p.m., at the Kiwanis Room,
be achieved through development and the Boys & Girls Club of Delaware Western Sussex County,
implementation of a Pollution Control Strategy. 310 Virginia Ave., Seaford, Delaware.
The strategy will be developed by DNREC in A public hearing will be held on Wednesday, September
concert with the Department’s ongoing Whole 9, 1998, at 6:00 p.m., at the Kiwanis Room, the Boys & Girls
Basin Management Program and the affectedClub of Delaware Western Sussex County, 310 Virginia Ave.,
public. Seaford, Delaware. The hearing record will remain open until
4:30 p.m., September 18, 1998. Please bring written
comments to the hearing or send them to Rod Thompson,
Hearing Officer, DNREC, 89 Kings Highway, Dover, DE,

19901; facsimile: (302) 739- 6242. All written comments
must be received by 4:30 p.m., September 18, 1998. For
planning purposes, those individuals wishing to make oral
comments at the public hearing are requested to notify Betty
Turner, (302-739-4590; facsimile: (302) 739-6140; email:
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bturner@state.de.us) by 4:30 p.m., September 8, 1998.

the State’'s 1996 and 1998 303(d) Lists and proposes the

following Total Maximum Daily Load regulation for nitrogen
Additional information and supporting technical and phosphorous.

documents may be obtained from the Watershed Assessment

Section, Division of Water Resources, Department of NaturaB. Total Maximum Daily Loads (TMDLs) Regulation for
Resources and Environmental Control, 29 South State Streethe Nanticoke River and Broad Creek, Delaware

Dover, DE 19901, (302) 739-4590, facsimile: (302) 739-6140.
Article 1.
Prepared By:

John Schneider, Watershed Assessment Section, 739-4590

Total Maximum Daily Load (TMDL) for Nanticoke
River and Broad Creek, Delaware

A. INTRODUCTION and BACKGROUND

Intensive water quality monitoring performed by the
Department of Natural Resources and Environmental Control
(DNREC) and studies performed by others have shown that
the Nanticoke River and Broad Creek are highly enriched with
the nutrients nitrogen and phosphorus. Although nutrients
are essential elements for both plants and animals, their
presence in excessive amounts cause undesirable conditions.
Symptoms of nutrient enrichment in the Nanticoke River andArticle 2.
Broad Creek have included frequent phytoplankton blooms
and large daily swings in dissolved oxygen levels. These
symptoms threaten the future of the Nanticoke River Subbasin
- very significant natural, ecological, and recreational
resources of the State.

A reduction in the amount of nitrogen and phosphorous
reaching the Nanticoke River and Broad Creek is necessarprticle 3.
to reverse the undesirable effects. These nutrients enter the
rivers from point sources and nonpoint sources. Point sources
of nutrients are end-of-pipe discharges coming from municipal
and industrial wastewater treatment plants and other industrial
uses. Nonpoint sources of nutrients include runoff from
agricultural and urban areas, seepage from septic tanks, and
ground water discharges.

Article 4.

Section 303(d) of the Federal Clean Water Act (CWA)
requires States to develop a list (303(d) List) of waterbodies
for which existing pollution control activities are not sufficient
to attain applicable water quality criteria and to develop Total
Maximum Daily Loads (TMDLSs) for pollutants of concern.
A TMDL sets a limit on the amount of a pollutant that can be
discharged into a waterbody and still protect water quality.
TMDLs are composed of three components, including WastéArticle 5.
Load Allocations (WLAs) for point source discharges, Load
Allocations (Las) for nonpoint sources, and a Margin of Safety
(MOS).

DNREC listed the Nanticoke River and Broad Creek on

Biological Nutrient Removal (BNR), or
equivalent, processes shall be employed in three
large municipal wastewater treatment plants in
the Nanticoke River and Broad Creek Sub-basin.
These three facilities include Seaford Sewage
Treatment Plant, Bridgeville Sewage Treatment
Plant, and Laurel Sewage Treatment Plant. This
shall result in reducing nitrogen load from these
three facilities from the current permitted load
of 199 kilograms per day (439 pounds per day)
to 100 kilograms per day (221 pounds per day).
Reduction of phosphorous loads from these
three facilities will be from the current permitted
load of 33 kilograms per day (73 pounds per
day) to 25 kilograms per day (55 pounds per
day).

For the remaining wastewater treatment plants
in the watershed, discharge of nitrogen and
phosphorous loads shall be capped at their
current permitted loads. These loads are 568
kilograms per day (1252 pounds per day) of
nitrogen and 1.0 kilograms per day (2.2 pounds
per day) of phosphorous.

The nonpoint source nitrogen load to the
Nanticoke River and Broad Creek shall be
reduced by 30 percent (from the 1992 base-line).
This shall result in reduction of nitrogen loads
during a normal rainfall year from 2274

kilograms per day (5013 pounds per day) to
1723 kilograms per day (3799 pounds per day).

The nonpoint source phosphorus load to the
Nanticoke River and Broad Creek shall be
reduced by 50 percent (from the 1992 base-line).
This shall result in reduction of phosphorous
loads during a normal rainfall year from 54

kilograms per day (119 pounds per day) to 36
kilograms per day (79 pounds per day).

Based upon hydrodynamic and water quality
model runs and assuming implementation of
reductions identified by Articles 1 through 4,
DNREC has determined that, with an adequate
margin of safety, water quality standards will
be met in the Nanticoke River and Broad Creek.
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Implementation of this TMDL Regulation shall
be achieved through development and
implementation of a Pollution Control Strategy. The hearing will be conducted in accordance with the
The Strategy will be developed by DNREC in Delaware Administrative Procedures Act, 29 Del. C. Chapter
concert with the Department’s ongoing Whole 101. Comments are being solicited from any interested party.
basin management Program and the affectedComments may be in writing or may be presented orally at
public. the hearing. Written comments must be received by the
Department of Insurance no later than Friday, August 14, 1998
and should be addressed to Fred A. Townsend, 111, Deputy
Insurance Commissioner, 841 Silver Lake Boulevard, Dover,
DE 19904. Those wishing to testify or those intending to
provide oral testimony must notify Fred A. Townsend, Il at
302.739.4251, ext. 157 or 800.282.8611 no later than Friday,
August 14, 1998.

187

Article 6. Commissioners’ Long Term Care Model Regulation.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code,

Section 7107 (1®el.C. 7107) REGULATION 63

WILLIAMS hereby gives notice that a PUBLIC HEARING

will be held on Friday, August 21, 1998 at 10:00 a.m. in theAdopted: July 30, 1990

2nd Floor Conference Room of the Delaware Insurancemended: December 23, 1996

Department at 841 Silver Lake Boulevard, Dover, DE 19904.Amended:
The purpose of the Hearing is to solicit comments from Table of Contents:

the industry, the agent community, and the general public on

the agent community’s request to strike the cap on agent Purpose
commissions fromnsurance Department Regulation 63, 2 Authority
Section 24 relating to long term care insurance policies, which Applicability and scope
reads as follows: 4. Definitions
5. Policy definitions
“Section 24. Permitted compensation arrangements - Policy practices and provisions
7. Required disclosure provisions
A. An insurer or other entity may provide 8. Unintentional Lapse _ N
commission or other compensation to an agent 89. Prp_fnbmon against post-claims underwriting
or other representative for the sale of alongterm  910-  Minimum standards for home health and
care insurance policy or certificate which shall community care benefits in long-term care
not exceed twentyfive percent (25%) of the total insurance policies _
premium paid for that policy year. 1011 Requ!rement to offer inflation protection
B. No entity shall provide compensation toits agents ~ t:12: Requirements for replacement o
or other producers and no agent or producer shall 1213. R.eport.mg requirements and report of lapsed policies
receive compensation greater than twenty-five =~ ¥314.  Licensing o
percent (25%) of the total premium paid for that ~ ¥413.  Discretionary powers of Commissioner
policy year for the sale of a replacement long- ~ ¥916. Reserve standards
term care insurance policy or certificate. 1617.  Loss ratio standards
C. For purposes of this section, “compensation”  +718.  Filing requirement
includes pecuniary or non-pecuniary 819  Standard format outline of coverage
remuneration or any kind relating to the sale or ~ ¥%20.  Filing requirements for advertising
renewal of the policy or certificate includingbut ~ 2821 Standards for marketing
not limited to bonuses, gifts, prizes, awards and 2122, Suitability o
finders fees.” & w&ers
24, Prohibition against pre-existing conditionsand
and to consider numerous consumer protection provisions probationary waiting periods in replacement
contained in the National Association of Insurance policies or certificates _
2225. Requirement to deliver shopper’s guide
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2326. Requirement to offer nonforfeiture benefit AB. “Acute Condition” means that the individual is
2427. Permitted compensation arrangements medically unstable. Such an individual requires frequent
2528. Penalties monitoring by medical professionals, such as physicians and
2629. Separability registered nurses, in order to maintain their health status.
2730. Effective Date
Appendix A. Rescission reporting form BC. “Adult day care” means a program for six (6) or more
Appendix B. Long-Term Care Insurance Personal Worksheeindividuals, of social and health-related services provided
Appendix C. “Things You Should Know Before You during the day in a community group setting for the purpose
Buy Long-Term Care Insurance” of supporting frail, impaired elderly or other disabled adults

Appendix D. Long-Term Care Insurance Suitability Letter who can benefit from care in a group setting outside the home.

Section 1. Purpose D. “Chronically ill” means any individual who has been
certified by a Licensed Health Care Practitioner as being

The purpose of this regulation is to implement 18 Del. C.,unable to perform, without assistance from another individual,

Chapter 71, to promote the public interest, to promote theat least two activities of daily living for a period of at least

availability of long-term care insurance coverage, to protectinety (90) days; or who requires substantial supervision to

applicants for long-term care insurance, from unfair or protect such individual from threats to health and safety due

deceptive sales or enrollment practices, to facilitate publicto severe cognitive impairment.

understanding and comparison of long-term care insurance

coverages, and to facilitate flexibility and innovation in the E. “Cognitive impairment” means a deficiency in a person’s

development of long-term care insurance. short-term or long-term memory, orientation as to person,

place, and time, deductive reasoning, or judgment.

Section 2. Authority
€F.“Home health care services” means medical and
This regulation is issued pursuant to the authority vested imonmedical services provided to ill, disabled or infirm persons

the Commissioner under 18 Del. C. Sec. 314. in their residences. Such services may include homemaker
services, assistance with activities of daily living and respite

Section 3. Applicability and scope care services.

Except as otherwise specifically provided, this regulationB G. “Medicare” shall be defined as “The Health

applies to all long-term care insurance policies and certificatesnsurance for the Aged Act, Title XVIII of the Social Security
delivered or issued for delivery in this state on or after theAmendments of 1965 as Then Constituted or Later Amended,”
effective date hereof, by insurers; fraternal benefit societiespr “Title |, Part | of Public Law 89-97, as Enacted by the
nonprofit health, hospital and medical service corporations;Eighty-Ninth Congress of the United States of America and
prepaid health plans; health maintenance organizations angopularly known as the Health Insurance for the Aged Act,
all similar organizations. as then constituted and any later amendments or substitutes
thereof,” or words of similar import.
Section 4. Definitions
EH. “Mental or nervous disorder” shall not be defined to
For the purpose of this regulation, the terms “Department,”include more than neurosis, psychoneurosis, psychopathy,
“long-term care insurance,” “Commissioner,” “applicant,” psychosis, or mental or emotional disease or disorder.
“policy” and “certificate” shall have the meanings set forth in

18 Del. C. Sections 102 and 7103. F 1. “Personal care” means the provision of hands-on services
to assist an individual with activities of daily living (such as
Section 5. Policy definitions bathing, eating, dressing, transferring and toileting).

No long-term care insurance policy delivered or issued forG J. “Preexisting Conditions” shall be defined in accordance

delivery in this state shall use the terms set forth below, omwith 18 Del. C. Sec. 7105 (C).

terms of like or similar meaning, unless the terms are defined

in the policy and the definitions satisfy the following K. _“Qualified Long-Term Care Insurance Policy” means a

requirements: policy that provides coverage for gualified long-term care
services that is intended to meet the requirements of §

A. “Activities of daily living” means at least bathing, 7702B(b) of the Internal Revenue Code of 1986, as amended.

continence, dressing, eating, toileting and transferring.
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L. “Qualified Long-Term Care Services” means necessaryby more than X% during any given calendar year and your
diagnostic, preventive therapeutic, curing, treating, mitigatingbenefits may not decrease. Any representations that these
and rehabilitative services and Maintenance or Personal Cariacreases will not take place are unauthorized and shall not
Services which are required by a Chronically Il Individual be relied upon.”
and are provided pursuant to a Plan of Care prescribed by a (b) The following cost disclosure information shall
Licensed Health Care Practitioner. appear in bold print on the cover page of every certificate and
Outline of Coverage issued or delivered in this state: “This
HM. “Skilled nursing care,” “intermediate care,” policy provides only the following price protection, and no
“personal care,” “home care,” and other services shall bemore. Your premiums are guaranteed to remain the same for
defined in relation to the level of skill required, nature of the the first three(3) years this policy is in force. Your premiums
care and the setting in which care must be delivered. may not increase by more than X% during any three year
rating period. Insurers will be allowed a carry forward of the
+ N. All providers of services, including but not limited to initially disclosed maximum premium increase, but said carry
“skilled nursing facility,” “extended care facility,” forward is lost within twenty-four (24) months if not utilized.”
“intermediate care facility,” “convalescent nursing home,” Any additional language that appears under the cost disclosure
“personal care facility,” and “home care agency” shall be section must be approved in advance by the Delaware
defined in relation to the services and facilities required to bensurance Department. The purpose of this cost disclosure
available and the licensure or degree status of those providingection is twofold: first, to make crystal clear to the purchaser
or supervising the services. The definition may require thatwhat the maximum cost will be from year to year, and second,

the provider be appropriately licensed or certified. to prohibit the practice of low pricing during the early years
of a policy followed by dramatic increases designed to
Section 6. Policy practices and provisions produce a high ratio of cancellations when the group insured

reaches that age at which its members are more likely to file

A. Renewability. The terms “guaranteed renewable” andclaims. Therefore, this section does not permit annual
“noncancellable” shall not be used in any individual long- increases to be accumulated and applied all at once. For
term care insurance policy without providing further example, if the price is $100 in the initial year of the policy
explanatory language in accordance with the disclosureand 10% is the represented annual maximum increase, then
requirements of Section 7 of this regulation. during the second year of the policy, the maximum allowable

(1) No such policy issued to an individual shall contain price is $110, the third year of the policy the maximum
renewal provisions less favorable to the insured thanallowable price is not more than 110% of the price actually
“guaranteed renewable.” However, the Commissioner maycharges during year two of the policy. Itis not permissible to
authorize nonrenewal on a statewide basis, on terms andharge $121 during the third year of the policy unless $110
conditions deemed necessary by the Commissioner, to besiad actually been charged during year two of the policy. In
protect the interests of the insureds, if the insurer demonstratesther words, any permitted annual price increase not
That renewal will jeopardize the insurer’'s solvency. implemented during a calendar year is thereafter waived and

(2) The term “guaranteed renewable” may be used onlymay not be considered in calculating future prices.
when the insured has the right to continue the long-term care
insurance in force by the timely payment of premiums, duringB. Limitations and Exclusions. No policy may be delivered
which period the insurer has no unilateral right to make anyor issued for delivery in this state as long-term care insurance
change in any provision of the policy or rider, and cannotif such policy limits or excludes coverage by type of illness,
decline to renew and cannot revise rates except on a classeeatment, medical condition or accident, except as follows:
basis in accordance with subsection 4 below. This cost (1) Preexisting conditions;
disclosure must be approved by the Commissioner and (2) Mental or nervous disorders; however, this shall not
included in any solicitation and also prominently displayed permit exclusion or limitation of benefits on the basis of
on the initial policy. Alzheimer’s Disease;

(3) Every long-term care insurance policy or certificate (3) Alcoholism and drug addiction;
issued or delivered in this State must be “guaranteed (4) lliness, treatment or medical condition arising out
renewable” as defined in subsection 2 above, and contain af:

cost disclosure section as defined subsection 4 below. (& War or act of war (whether declared or
(4)(@ The following cost disclosure information shall undeclared);

appear in bold print on the cover page of every individual (b) Participation in a felony, riot or insurrection;

policy and Outline of Coverage issued or delivered in this (c) Service in the armed forces or units auxiliary

state: “This policy provides only the following price thereto;

protection, and no more. Your premiums may not increase (d) Suicide (sane or insane), attempted suicide or
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intentionally self-inflicted injury; or managed care plans, including, but not limited to, provider
(e) Aviation (this exclusion applies only to non- system arrangements, service availability, benefit levels and
fare-paying passengers). administrative complexity.

(5) Treatment provided in a government facility (unless (3) For the purposes of this section, “a basis for
otherwise required by law), services for which benefits areconversion of coverage” means a policy provision that an
available under Medicare or other governmental programindividual whose coverage under the group policy would
(except Medicaid), any state or federal workers’ otherwise terminate or has been terminated for any reason,
compensation, employer’s liability or occupational diseaseincluding discontinuance of the group policy in its entirety or
law, or any motor vehicle no-fault law, services provided by with respect to an insured class, and who has been
a member of the covered person’s immediate family andcontinuously insured under the group policy (and any group
services for which no charge is normally made in the absencpolicy which it replaced), for at least six months immediately
of insurance. prior to termination, shall be entitled to the issuance of a

(6) No territorial limitations will be permitted, except converted policy by the insurer under whose group policy he
that nothing herein shall preclude limiting benefits for specific or she is covered, without evidence of insurability.
services to a specific dollar amount, or to that dollar amount ~ (4) For the purposes of this section, “converted policy”
which is reasonable and prevailing in a particular geographianeans an individual policy of long-term care insurance
area which is defined and clearly delineated in the originalproviding benefits identical to or determined by the
offering or solicitation and the initial policy or certificate, or Commissioner to be substantially equivalent to or in excess
to specific providers within a particular geographic area.of those provided under the group policy from which
Moreover, nothing herein shall prohibit the limitation of conversion is made.
services to a particular geographic area when the insured elects
to receive services within that specific geographical area. FoWhere the group policy from which conversion is made
purposes of this clause, the location of receipt of services musestricts provision of benefits and services to, or contains
be within 50 miles of the domicile of the insured at the timeincentives to use certain providers and/or facilities, the
of entry therein or that area, including the nearest three nursin@ommissioner, in making a determination as to the substantial
homes, whichever distance is greater. equivalency of benefits, shall take into consideration the

differences between managed care and non-managed care
C. Extension of Benefits. Termination of long-term care plans, including, but not limited to, provider system
insurance shall be without prejudice to any benefits payablearrangements, service availability, benefit levels and
for institutionalization which began while the long-term care administrative complexity. When the policyholder or
insurance was in force and continues without interruption aftercertificate holder is no longer in the geographical area of the
termination. Such extension of benefits beyond the periogprovider system or available services, the insurer must
the long-term care insurance was in force may be limited tacalculate the financial worth of the group policy and make a
the duration of the benefit period, if any, or to payment of thecash contribution toward the purchase of any health insurance
maximum benefits and may be subject to any policy waitingpolicy the policyholder may select.
period, and all other applicable provisions of the policy.

(5) Written application for the converted policy shall be

D. Continuation or Conversion. made and the first premium due, if any, shall be paid as

(1) Group long-term care insurance issued in this statedirected by the insurer no later than thirty-one (31) days after
on or after the effective date of this section shall providetermination of coverage under the group policy. The
covered individuals with a basis for continuation or conversionconverted policy shall be issued effective on the day following
of coverage. the termination of coverage under the group policy, and shall

(2) For the purposes of this section, “a basis for be renewable annually.
continuation of coverage” means a policy provision which (6) Unless the group policy from which conversion is
maintains coverage under the existing group policy when suclmade replaced previous group coverage, the premium for the
coverage would otherwise terminate and which is subject onlyconverted policy shall be calculated on the basis of the
to the continued timely payment of premium when due. Groupinsured’s age at inception of coverage under the group policy
policies which restrict provision of benefits and services to,from which conversion is made. Where the group policy from
or contain incentives to use certain providers and/or facilitieswhich conversion is made replaced previous group coverage,
may provide continuation benefits which are substantiallythe premium for the converted policy shall be calculated on
equivalent to the benefits under the existing policy. Thethe basis of the insured’s age at inception of coverage under
Commissioner shall make a determination as to the substantisthe group policy replaced.
equivalency of benefits, and in doing so, shall take into (7) Continuation of coverage or issuance of a converted
consideration the differences between managed care and nopelicy shall be mandatory, except where:
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(&) Termination of group coverage resulted from (2) Shall not vary or otherwise depend on the
an individual's failure to make any required payment of individual's health or disability status, claim experience or
premium or contribution when due; or use of long-term care services.

(b) The terminating coverage is replaced no later
than thirty-one (31) days after termination, by group coveragd-. The premiums charged to an insured for long-term care
effective on the day following the termination of coverage: insurance shall not increase due to either:(1) The increasing

(i) Providing benefits identical to or benefits age of the insured at ages beyond sixty-five (65); or(2) The
determined by the Commissioner to be substantially equivalentiuration the insured has been covered under the policy.
to or in excess of those provided by the terminating coverage;
and G. Electronic Enrollment for Group Policies
(i) The premium for which is calculated in a (1) Inthe case of a group defined in 18 Del. C. § 7103(4)

manner consistent with the requirements of Paragraph (6) od. any requirement that a signature of an insured be obtained
this section. by an agent or insurer shall be deemed satisfied if:

(8) Notwithstanding any other provision of this section, (a) The consent is obtained by telephonic or
a converted policy issued to an individual who at the time ofelectronic enroliment by the group policyholder or insurer.
conversion is covered by another long-term care insurancé verification of enroliment information shall be provided to
policy which provides benefits on the basis of incurredthe enrollee;
expenses, may contain a provision which results in a reduction (b) The telephonic or electronic enroliment provides
of benefits payable if the benefits provided under the additionahecessary and reasonable safeguards to assure the accuracy,
coverage, together with the full benefits provided by theretention and prompt retrieval of records; and
converted policy, would result in payment of more than 100 (c) The telephonic or electronic enroliment provides
percent of incurred expenses. Such provision shall only be@ecessary and reasonable safeqguards to assure that the
included in the converted policy if the converted policy also confidentiality of individually identifiable information is
provides for a premium decrease or refund which reflects thenaintained.
reduction in benefits payable. (2) The insurer shall make available, upon request of

(9) The converted policy may provide that the benefits the Commissioner, records that will demonstrate the insurer’'s
payable under the converted policy, together with the benefitability to confirm enrollment and coverage amounts.
payable under the group policy from which conversion is
made, shall not exceed those that would have been payabtgection 7. Required disclosure provisions
had the individual's coverage under the group policy remained
in force and effect. A. Renewability. Individual long-term care insurance

(10) Notwithstanding any other provision of this section, policies shall contain a renewability provision consistent
any insured individual whose eligibility for group long-term herewith. Such provision shall be appropriately captioned,
care coverage is based upon his or her relationship to anothshall appear on the first page of the policy, and shall clearly
person, shall be entitled to continuation of coverage undestate the duration, where limited, of renewability and the
the group policy upon termination of the qualifying duration of the term of coverage for which the policy is issued
relationship by death or dissolution of marriage. and for which it may be renewed, subject to Section 6.,

(11) For the purposes of this section: a “Managed-Careparagraph A.(1) hereof. This provision shall not apply to
Plan” is a health care or assisted living arrangement designegolicies which do not contain a renewability provision, and
to coordinate patient care or control costs through utilizationunder which the right to nonrenew is reserved solely to the
review, case management or use of specific provider networkgolicyholder.

E. Discontinuance and Replacement. B. Riders and Endorsements. Except for riders or
endorsements by which the insurer effectuates a request made
If a group long-term care insurance policy is replaced byin writing by the insured under an individual long-term care
another group long-term care policy issued to the sameénsurance policy, all riders or endorsements added to an
policyholder, the succeeding insurer shall offer coverage tdndividual long-term care insurance policy after date of issue
all persons covered under the previous group policy on itor at reinstatement or renewal which reduce or eliminate
date of termination. Coverage provided or offered tobenefits or coverage in the policy shall require signed
individuals by the insurer and the premiums charged undeacceptance by the individual insured. After the date of policy
the new group policy: issue, any rider or endorsement which increases benefits or
(1) Shall not result in any exclusion for pre-existing cover-age with a concomitant increase in premium during the
conditions that would have been covered under the groupolicy term must be agreed to in writing signed by the insured,
policy being replaced; and except if the increased benefits or coverage are required by
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law. Where a separate additional premium is charged fotoo shall be specified.

benefits provided in connection with riders or endorsements,

such premium charge shall be set forth in the policy, rider orSection 8. Unintentional Lapse
endorsement.

Each insurer offering long-term care insurance shall, as a
C. Payment of Benefits. A long-term care insurance policyprotection against unintentional lapse, comply with the
which provides for the payment of benefits based on standard®llowing:
described as “usual and customary”, “reasonable and (1)a. Notice before lapse or termination. No
customary”, “reasonable and prevailing”, or words of similar individual long-term care policy or certificate shall be issued
import shall include a definition of such terms and an until the insurer has received from the applicant either a written
explanation of such terms in its outline of coverage. designation of at least one person, in addition to the applicant,

who is to receive notice of lapse or termination of the policy
D. Limitations. If a long-term care insurance policy or or certificate for nonpayment of premium, or a written waiver
certificate contains any limitations with respect to preexistingdated and signed by the applicant electing not to designate
conditions, such limitations shall appear as a separat@dditional persons to receive notice. The applicant has the
paragraph of the policy or certificate and shall be labeled agight to designate at least one person who is to receive the
“Preexisting Condition Limitations.” notice of termination, in addition to the insured. Designation

shall not constitute acceptance of any liability on the third
E. Other Limitations or Conditions on Eligibility for party for services provided to the insured. The form used for
Benefits. A long-term care insurance policy or certificate the written designation must provide space clearly designated
containing any limitations or conditions for eligibility, except for listing at least one person. The designation shall include
in accordance with 18 Del. C. Section 7105, shall set forth aeach person’s full name and home address. In the case of an
description of such limitations or conditions, including any applicant who elects not to designate an additional person,
required number of days or confinement, in a separateghe waiver shall state: “Protection against unintended lapse. |
paragraph of the policy or certificate and shall label suchunderstand that | have the right to designate at least one person
paragraph “Limitations or Conditions of Eligibility for other than myself to receive notice of lapse or termination of

Benefits.” this long-term care insurance policy for nonpayment of
premium. | understand that notice will not be given until thirty
F. Disclosure of Tax Consequences. (30) days after a premium is due and unpaid. | elect NOT to
(1) With regard to life insurance policies which provide designate a person to receive this notice.”
an accelerated benefit for long-term care, a disclosure The insurer shall notify the insured of the right to

statement is required at the time of application for the policychange this written designation, no less often than once every
orrider and at the time the accelerated benefit payment requestio (2) years.

is submitted that receipt of these accelerated benefits may be b. When the policyholder or certificateholder pays
taxable, and that assistance should be sought from a persoralemium for a long-term care insurance policy or certificate

tax advisor. The disclosure statement shall be prominentlythrough a payroll or pension deduction plan, the requirements
displayed on the first page of the policy or rider and any otheicontained in Subsection (1)a. need not be met until sixty (60)

related documents. days after the policyholder or certificateholder is no longer

(2) With regard to qualified long-term care insurance on such a payment plan. The application or enrollment form
policies a disclosure statement shall appear in bold print orior such policies or certificates shall clearly indicate the
the face of the policy and outline of coverage indicating thepayment plan selected by the applicant.

policy is intended to be a qualified long-term care policy under c. Lapse or termination for nonpayment of
Section 7702B(b) of the Internal Revenue Code of 1996. premium. No individual long-term care policy or certificate

shall lapse or be terminated for nonpayment of premium unless
G. Benefit Triggers. Activities of daily living and cognitive the insurer, at least thirty (30) days before the effective date
impairment shall be used to measure an insured’s need faof the lapse or termination, has given notice to the insured

long term care and shall be described in the policy or certificate@nd to those persons designated pursuant to Subsection (1)a.,

in a separate paragraph and shall be labeled “Eligibility forat the address provided by the insured for purposes of receiving
the Payment of Benefits.” Any additional benefit triggers notice of lapse or termination. Notice shall be given by first

shall also be explained in this section. If these triggers differclass United States mail, postage prepaid; and notice may not
for different benefits, explanation of the trigger shall be given until thirty (30) days after a premium is due and
accompany each benefit description. If an attending physiciamnpaid. Notice shall be deemed to have been given as of five
or other specified person must certify a certain level of (5) days after the date of mailing.

functional dependency in order to be eligible for benefits, this 2. Reinstatement. In addition to the requirement in
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Subsection (1), along-term care insurance policy or certificaténsurer shall obtain one of the following:

shall include a provision that provides for reinstatement of (&) A report of a physical examination,
coverage, in the event of lapse if the insurer is provided proof (b) An assessment of functional capacity,
that the policyholder or certificateholder was cognitively (c) An attending physician’s statement, or
impaired or had a loss of functional capacity before the grace (d) Copies of medical records.

period contained in the policy expired. This option shall be

available to the insured if requested within five (5) monthsD. A copy of the completed application or enroliment form

after termination and shall allow for the collection of past due(whichever is applicable) shall be delivered to the insured no

premium, where appropriate. The standard of proof oflater than at the time of delivery of the policy or certificate

cognitive impairment or loss of functional capacity shall not unless it was retained by the applicant at the time of

be more stringent than the benefit eligibility criteria on application.

cognitive impairment or the loss of functional capacity

contained in the policy and certificate.] E. Everyinsurer or other entity selling or issuing long-term
care insurance benefits shall maintain a record of all policy

Section-8. Prohibition against post-claims underwriting or certificate rescissions, both state and countrywide, except
those which the insured voluntarily effectuated and shall

A. All applications for long-term care insurance policies or annually furnish this information to the Insurance

certificates except those which are guaranteed issue shalommissioner in the form prescribed by the National

contain clear and unambiguous questions designed to ascertafssociation of Insurance Commissioners.

the health condition of the applicant.

Section-910. Minimum standards for home health and

B.(1) If an application for long-term care insurance community care benefits in long-term care insurance policies
contains a question which asks whether the applicant has had
medication prescribed by a physician, it must also ask theA. A long-term care insurance policy or certificate shall not,
applicant to list the medication that has been prescribed. if it provides benefits for home health or community care

(2) If the medications listed in such application were services, limit or exclude benefits;
known by the insurer, or should have been known atthe time (1) By requiring that the insured/claimant would need
of application, to be directly related to a medical condition skilled care in a skilled nursing facility if home health care
for which coverage would otherwise be denied, then the policyservices were not provided.
or certificate shall not be rescinded for that condition. (2) By requiring that the insured/claimant first or

simultaneously receive nursing and/or therapeutic services in

C. Except for policies or certificates which are guaranteeda home, community or institutional setting before home health
issue: care services are covered.

(1) The following language shall be set out (3) By limiting eligible services to services provided by
conspicuously and in close conjunction with the applicant’sregistered nurses or licensed practical nurses.
signature block on an application for a long-term care (4) By requiring that a nurse or therapist provide services
insurance policy or certificate: Caution: If your answers oncovered by the policy that can be provided by a home health
this application are incorrect or untrue [company] has the rightide, or other licensed or certified home care worker acting
to deny benefits or rescind your policy. within the scope of his or her licensure or certification.

(2) The following language, or language substantially (5) By excluding coverage for personal care services
similar to the following, shall be set out conspicuously on theprovided by a home health aide;
long-term care insurance policy or certificate at the time of (6) By requiring that the provision of home health care
delivery: Caution: The issuance of this long-term careservices be at a level of certification or licensure greater than
insurance [policy] [certificate] is based upon your responseghat required by the eligible service;
to the questions on your application. A copy of your (7) By requiring that the insured/claimant have an acute
[application] [enroliment form] [is enclosed] [was retained condition before home health care services are covered.
by you when you applied]. If your answers are incorrect or (8) By limiting benefits to services provided by
untrue, the company has the right to deny benefits or rescintledicare-certified agencies or providers;
your policy. The best time to clear up any questions is now, (9) By excluding coverage for adult day care services.
before a claim arises! If, for any reason, any of your answers
are incorrect, contact the company at this address: [insef. A long-term care insurance policy or certificate, if it
address]. provides for home health or community care services, shall

(3) Priortoissuance of along-term care insurance policyprovide total home health or community care coverage thatis
or certificate to an applicant age eighty (80) or older, thea dollar amount equivalent to at least one-half of one year's
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coverage available for nursing home benefits under the policy  (2) Any expected premium increases or additional
or certificate. This requirement shall not apply to policies orpremiums to pay for automatic or optional benefit increases.
certificates issued to residents of continuing care retiremenfn insurer may use a reasonable hypothetical, or a graphic
communities. demonstration, for the purposes of this disclosure.

C. Home health care coverage may be applied to non-homg. Inflation protection benefit increases under a policy which
health care benefits provided in the policy or certificate whencontains such benefits shall continue without regard to an
determining the maximum coverage under the terms of thénsured’s age, claim status or claim history, or the length of
policy or certificate. time the person has been insured under the policy.

Section-+QL1. Requirement to offer inflation protection F. An offer of inflation protection which provides for
automatic benefit increases shall include an offer of a premium
A. No insurer may offer a long-term care insurance policy which the insurer expects to remain constant. Such offer shall
unless the insurer also offers to the policyholder the option tadisclose in a conspicuous manner that the premium may
purchase a policy that provides for benefit levels to increasehange in the future unless the premium is guaranteed to
with benefit maximums or reasonable durations which areremain constant.
meaningful to account for reasonably anticipated increases
in the costs of long-term services covered by the policy.G.(1) Inflation protection as provided in subsection A(1)
Insurers must offer to each policyholder, at the time of of this section shall be included in a long-term care insurance
purchase, the option to purchase a policy with an inflationpolicy unless an insurer obtains a rejection of inflation
protection feature no less favorable than one of the following:protection signed by the policyholder as required in this

(1) Increases benefit levels annually in a manner so thasubsection.
the increases are compounded annually at a rate not less than (2) The rejection shall be considered part of the
five percent (5%); application and shall state:

(2) Guarantees the insured individual the right to
periodically increase benefit levels without providing evidence | have reviewed the outline of coverage and the graphs that
of insurability or health status so long as the option for thecompare the benefits and premiums of this policy with and
previous period has not been declined. The amount ofvithout inflation protection. Specifically, | have reviewed
additional benefit shall be no less than the difference betweePRlans -------- and | reject inflation protection.
the existing policy benefit and that benefit compounded
annually at a rate of at least five percent (5%) for the periodSection-+112. Requirements for replacement
beginning with the purchase of the existing benefit and
extended until the year in which the offer is made; or A. Application forms shall include the following questions

(3) Covers a specific percentage of actual or reasonabléesigned to elicit information as to whether, as of the date of
charges and does not include a maximum specified indemnityhe application, the applicant has another long-term care
amount of limit. insurance policy or certificate in force or whether a long-term

care policy or certificate is intended to replace any accident
B. Where the policy is issued to a group, the required offerand sickness or long-term care policy or certificate presently
in Subsection A above shall be made to the group policyholderin force. A supplementary application or other form to be
except, if the policy is issued to a group defined in 18 Del. C.,signed by the applicant and the agent, except where the
Section 7103.(4), other than to a continuing care retirementoverage is sold without an agent, containing such questions
community, the offering shall be made to each proposednay be used. With regard to a replacement policy issued to a
certificate holder. group defined in 18 Del. C., 7103 (4), the following questions

may be modified only to the extent necessary to elicit
C. The offer in Subsection A above shall not be required ofinformation about health or long-term care insurance policies
life insurance policies or riders containing accelerated long-other than the group policy being replaced; provided, however,
term care benefits. that the certificate holder has been notified of the replacement.

(1) Do you have another long-term care insurance policy

D. Insurers shall include the following information in or with or certificate in force (including health care services contract,
the outline of coverage: health maintenance organization contract)?

(1) A graphic comparison of the benefit levels of a policy (2) Did you have another long-term care insurance
that increases benefits over the policy period with a policypolicy or certificate in force during the last twelve (12)
that does not increase benefits. The graphic comparison shathonths?
show benefit levels over at least a twenty (20) year period. (&) If so, with which company?
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(b) If that policy lapsed, when did it lapse? 1. Health conditions which you may presently have

(3) Are you covered by Medicaid? (preexisting conditions), may not be immediately or fully

(4) Do you intend to replace any of your medical or covered under the new policy. This could result in denial or
health insurance with this policy {certificate}? delay in payment of benefits under the new policy, whereas a

similar claim might have been payable under your present
B. Agents shall list any other health insurance policies theypolicy.

have sold to the applicant. 2. State law provides that your replacement policy or
(1) List policies sold which are still in force. certificate may not contain new pre-existing conditions or
(2) List policies sold in the last five (5) years which are probationary periods.

no longer in force. 3. Ifyou are replacing existing long-term care insurance

coverage, you may wish to secure the advice of your present
C. Solicitations Other than Direct Response. Uponinsurer or its agent regarding the proposed replacement of
determining that a sale will involve replacement, an insurer;your present policy. This is not only your right, but it is also
other than an insurer using direct response solicitationin your best interest to make sure you understand all the
methods, or its agent; shall furnish the applicant, prior torelevant factors involved in replacing your present coverage.
issuance or delivery of the individual long-term care insurance 4. If, after due consideration, you still wish to terminate
policy, a notice regarding replacement of accident and sicknesgour present policy and replace it with new coverage, be
or long-term care coverage. One copy of such notice shall beertain to truthfully and completely answer all questions on
retained by the applicant and an additional copy signed byhe application concerning your medical health history.
the applicant shall be retained by the insurer. The requiredrailure to include all material medical information on an
notice shall be provided in the following manner: application may provide a basis for the company to deny and

future claims and to refund your premium as though your
NOTICE TO APPLICANT REGARDING REPLACEMENT  policy had never been in force. After the application has been
OF INDIVIDUAL ACCIDENT AND SICKNESS OR completed and before you sign it, reread it carefully to be
LONG-TERM CARE INSURANCE certain that all information has been properly recorded.

According to [your application] [information you have
furnished], you intend to lapse or otherwise terminate existing(Date)
accident and sickness or long-term care insurance and replace
it with an individual long term care insurance policy to be (Agent’s Signature)

issued by [company name] Insurance Company. Your new

policy provides thirty (30) days within which you may decide, The above “Notice to the Applicant” was delivered to me on:
without cost, whether you desire to keep the policy. For your

own information and protection, you should be aware of and
seriously consider certain factors which may affect the(Date)
insurance protection available to you under the new policy.

(Applicant’s Signature)
You should review this new coverage carefully, comparing it
with all accident and sickness or long-term care insuranced. Direct Response Solicitations. Insurers using direct
coverage you now have, and terminate your present policyesponse solicitation methods shall deliver a notice regarding
only if, after due consideration, you find that purchase of thisreplacement of accident and sickness or long-term care
long-term care insurance is a wise decision. coverage to the applicant upon issuance of the policy. The
required notice shall be provided in the following manner:
STATEMENT TO APPLICANT BY AGENT [BROKER OR

OTHER REPRESENTATIVE]: NOTICE TO APPLICANT REGARDING REPLACEMENT
OF INDIVIDUAL ACCIDENT AND SICKNESS OR
(Use additional sheets, as necessary). LONG-TERM CARE INSURANCE

| have reviewed your current medical or health insuranceAccording to [your application] [information you have
coverage. | believe the replacement of insurance involved ifurnished], you intend to lapse or otherwise terminate existing
this transaction materially improves your position. My accident and sickness or long-term care insurance and replace
conclusion has taken into account the following itwith the long-term care insurance policy delivered herewith
considerations, which | call to your attention: issued by [company name] Insurance Company. Your new
policy provides thirty (30) days within which you may decide,

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998




196 PROPOSED REGULATIONS

without cost, whether you desire to keep the policy. For yourof lapses of long-term care insurance policies sold by the agent
own information and protection, you should be aware of andas a percent of the agent’s total annual sales.
seriously consider certain factors which may affect the
insurance protection available to you under the new policy. B. Each insurer shall report annually by June 30 the ten
precedent (10%) of its Delaware-licensed agents with the
You should review this new coverage carefully, comparing itgreatest percentages of lapses and replacements as measured
with all accident and sickness or long-term care insurancéy subsection A. above.
coverage you now have, and terminate your present policy
only if, after due consideration, you find that purchase of thisC. Reported replacement and lapse rates do not alone
long-term care coverage is a wise decision. constitute a violation of insurance laws or necessarily imply
1. Health conditions which you may presently have wrongdoing. The reports are for the purpose of reviewing
(preexisting conditions), may not be immediately or fully more closely agent activities regarding the sale of long-term
covered under the new policy. This could result in denial orcare insurance.
delay in payment of benefits under the new policy, whereas a
similar claim might have been payable under your presenD. Every entity providing long-term care insurance in this
policy. state shall file annually as an attachment to its annual statement
2. State law provides that your replacement policy oran exhibit that discloses the total number of long-term care
certificate may not contain new pre-existing conditions orinsurance policies, by form number, in force in this state and
probationary periods. the total number of policies, by form number, that have lapsed
3. Ifyou are replacing existing long-term care insuranceover the previous five years. Companies must provide in-
coverage, you may wish to secure the advice of your preserforce policy and lapsed policy information in the following
insurer or its agent regarding the proposed replacement ahanner:
your present policy. This is not only your right, but it is also
in your best interest to make sure you understand all théOLICY FORM #
relevant factors involved in replacing your present coveragesoLD  LAPSED LAPSED LAPSED LAPSED LAPSED TOTAL
4. [Tobeincluded only if the application is attached to 1985 1985 1986 1987 1988 1989

the policy.] If, after due consideration, you still wish to 100 6 21 11 32 14 84
terminate your present policy and replace it with new coverage]1 986 1986 1987 1988 1989

read the copy of the application attached to your new policyl00 6 11 21 32 70
and be sure that all questions are answered fully and correcth.987 1987 1988 1989
Omissions or misstatements in the application could cause ah00 6 21 28 50
otherwise valid claim to be denied. Carefully check the 1988 1988 1989
application and write to [company name and address] withinl00 6 14 20
(30) thirty days if any information is not correct and complete, 1989 1989

or if any past medical history has been left out of thel00 6 6
application.

E. Everyinsurer shall report, annually by June 30 the number

of replacement policies sold as a percentage of its total annual

(Company Name) sales and as a percentage of its total number of policies in
force as of the preceding calendar year.

E. Where replacementis intended, the replacing insurer shall

notify, in writing, the existing insurer of the proposed F. For purposes of this section, “policy” shall mean only

replacement. The existing policy shall be identified by thelong-term care insurance and “report” shall mean on a

name of the insurer, name of the insured and policy numbestatewide basis.

or address including zip code. Such notice shall be made

within five (5) working days from the date the application is Section-+314. Licensing

received by the insurer or the date the policy is issued,

whichever is sooner. No agent is authorized to market, sell, solicit or otherwise
contact any person for the purpose of marketing long-term
Section-1213. Replacement requirements care insurance unless the agent has demonstrated his or her

knowledge of long-term care insurance and the
A. Every insurer shall maintain records for each Delaware-appropriateness of such insurance by passing a test required
licensed agent of that agent’s amount of replacement sales dy this state and maintaining appropriate licenses—efrptrposes
a percentage of the agent’s total annual sales and the amousitthis-section:

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998




PROPOSED REGULATIONS 197

A. Fheexaminationforticensure-as-ahealthinsurance agentlaim reserves must also be established in the case when such

orbroker-shaltbe-expandedto-include-aminimum-ofat leaspolicy or rider is in claim status. Reserves for policies and
ten{10)questions—in-the-area—ofHong-term—eare-insuranceaiders subject to this subsection should be based on the multiple
Agents shall comply with the licensing provisions contained decrement model utilizing all relevant decrements except for
in 18 Del. C.88 1716(a)(4) and 1725(a) relating to lines of voluntary termination rates. Single decrement approximations
authority and examinations, respectively. are acceptable if the calculation produces essentially similar
reserves, if the reserve is clearly more conservative, or if the
B: TFo-continte-to-selHong-term-care-insurance-poticies orreserve is immaterial. The calculations may take into account
cettificates;-agents-and-brokershat-berequired—in-additiorthe reduction in life insurance benefits due to the payment of
to-edtrrentannual-Continding-Education-Ynitreguirements -long-term care benefits. However, in no event shall the
to-sueeessfulty-complete-an-additional-three(3)-hours-of longreserves for the long-term care benefit and the life insurance
term—care—insurance-specific—Continting—Eduecation benefit be less than the reserves for the life insurance benefit
cotrsework—to-be-atdministered-by-the Defaware-tsdrancassuming no long-term benefit. In the development and

Pepatrtment. calculation of reserves for policies and riders subject to this
subsection, due regard shall be given to the applicable policy
€B. Insurers shall submit to the Delaware Insuranceprovisions, marketing methods, administrative procedures and

Department, no later than May 1 of each year, a complete lisall other considerations which have an impact on projected
of every Delaware-licensed agent or broker who sold a long€laim costs, including, but not limited to, the following:
term care insurance policy or certificate during the previous (1) Definition of insured events;

calendar year. (2) Covered long-term care facilities;
(3) Existence of home convalescence coverage;
Section-#415. Discretionary powers of Commissioner (4) Definition of facilities;

(5) Existence or absence of barriers to eligibility;
The Commissioner may, upon written request and after an  (6) Premium waiver provision;
administrative hearing, issue an order to modify or suspenda (7) Renewability;
specific provision or provisions of this regulation with respect (8) Ability to raise premiums;
to a specific long-term care insurance policy or certificate (9) Marketing method;
upon a written finding that: (10) Underwriting procedures;
(11) Claims adjustment procedures;
A. The modification or suspension would be in the best (12) Waiting period;
interest of the insureds; and (13) Maximum benefit;
(14) Availability of eligible facilities;
B. The purposes to be achieved could not be effectively or  (15) Margins in claim costs;
efficiently achieved without the modification or suspension; (16) Optional nature of benefit;
and (17) Delay in eligibility for benefit;
(18) Inflation protection provisions; and
C. (1) The modification or suspension is necessary to the  (19)Guaranteed insurability options.
development of an innovative and reasonable approach for
insuring long-term care; or Any applicable valuation morbidity table shall be certified as
(2) The policy or certificate is to be issued to residentsappropriate as a statutory valuation table by a member of the
of a life care or continuing care retirement community or someAmerican Academy of Actuaries.
other residential community for the elderly and the
modification or suspension is reasonable related to the speci@. When long-term care benefits are provided other than as
needs or nature of such a community; or in Subsection A above, reserves shall be determined in
(3) The moadification or suspension is necessary to permitaccordance with 18 Del. C. Sec. 1108.
long-term care insurance to be sold as part of, or in conjunction
with, another insurance product. Section16L7. Loss ratio

Section-1516. Reserve standards A. Benefits under individual long-term care insurance
policies and group policies with fewer than 250 insureds shall
A. When long-term care benefits are provided through thebe deemed reasonable in relation to premiums provided the
acceleration of benefits under group or individual life policies expected loss ratio is at least sixty percent, calculated in a
or riders to such policies, policy reserves for such benefitamanner which provides for adequate reserving of the long-
shall be determined in accordance with 18 Del. C. Sec. 1113erm care insurance risk. Long-term care benefits provided
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through the acceleration of the death benefit under a lifeDel. C. Section 7104 it shall file with the Commissioner
insurance policy or annuity, where the charge or the premiunevidence that the group policy or certificate thereunder has
for the acceleration benefit is identifiable and where thebeen approved by a state having statutory or regulatory long-
payment of such long-term care benefits cannot result in théerm care insurance requirements substantially similar to those
decrease of the total amount of benefits payable under thadopted in this state.

policy (i.e., long-term care benefits plus balance payable upon

death), shall be exempt from this section. In evaluating theSection-18L9. Standard format outline of coverage

expected loss ratio, due consideration shall be given to all

relevant factors, including: This section of the regulation implements, interprets and
A. Statistical credibility of incurred claims experience makes specific, the provisions of 18 Del. C. Section 7105, in

and earned premiums; prescribing a standard format and the content of an outline of
B. The period for which rates are computed to provide coverage.

coverage;
C. Experienced and projected trends; A. The outline of coverage shall be a free-standing

D. Concentration of experience within early policy document, using no smaller than ten point type.
duration;

E. Expected claim fluctuation; B. The outline of coverage shall contain no material of an

F. Experience refunds, adjustments or dividends; advertising nature.

G. Renewability features;

H. All appropriate expense factors; C. Text which is capitalized or underscored in the standard

I. Interest; format outline of coverage may be emphasized by other means

J. Experimental nature of this coverage; which provide prominence equivalent to such capitalization

K. Policy reserves; or underscoring.

L. Mix of business by risk classification; and

M. Product features such as long elimination periods,D. Use of the text and sequence of text of the standard format
high deductibles and high maximum limits. outline of coverage is mandatory, unless otherwise specifically

indicated.

B. Every entity providing long-term care insurance in this
State shall file annually its rates, rating schedule ande. Format for outline of coverage;
supporting documentation including ratios of incurred losses
to earned premiums by number of years of policy durationfCOMPANY NAME]
demonstrating that it is in compliance with the foregoing [ADDRESS - CITY & STATE]
applicable loss ratio standards and that the period for whicfTELEPHONE NUMBER]
the policy is rated is reasonable in accordance with acceptedONG-TERM CARE INSURANCE
actuarial principles and experience. OUTLINE OF COVERAGE

[Policy Number or Group Master Policy and Certificate
For purposes of this section, policy forms shall be deemed tdiNumber]
comply the loss ratio standards if:

(i) for the most recent year, the ratio of the incurred [Except for polices or certificates which are guaranteed issue,
losses to earned premiums for policies or certificates whichthe following cautionary statement, or language substantially
have been in force for three years or more is greater that @imilar, must appear on the outline of coverage.]
equal to the applicable percentages contained in this section;
and Caution: The issuance of this long-term care insurance

(ii) the expected losses in relation to premiums over the[policy] [certificate] is based upon your responses to the
entire period for which the policy is rated comply with the questions on your application. A copy of your [application]
requirements of this section. An expected third-year loss ratigenroliment form] [is enclosed] [was retained by you when
which is greater than or equal to the applicable percentaggour applied]. If your answers are incorrect or untrue, the
shall be demonstrated for policies or certificates in force lesompany has the right to deny benefits or rescind your policy.

than three years. The best time to clear up any questions is how, before a claim
arises! If, for any reason, any of your answers are incorrect,
Section-%718. Filing requirement contact the company at this address: [insert address].

Prior to an insurer or similar organization offering group long- 1.  This policy is [an individual policy of insurance] ([a group
term care insurance to a resident of this state pursuant to I®olicy] which was issued in the [indicate jurisdiction in which
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group policy was issued]). requirements. [Modify this paragraph if the policy is not an
indemnity policy.]

2. PURPOSE OF OUTLINE OF COVERAGE. This outline

of coverage provides a very brief description of the importanté. BENEFITS PROVIDED BY THIS POLICY.

features of the policy. You should compare this outline of

coverage to outlines of coverage for other policies available  (a) [Covered services, related deductible(s), waiting

to you. periods, elimination periods and benefit maximums.]

This is not an insurance contract, but only a summary of  (b) [Institutional benefits, by skill level.]

coverage. Only the individual or group policy contains

governing contractual provisions. This means that the policy  (c) [Non-institutional benefits, by skill level.]

or group policy sets forth in detail the rights and obligations

of both you and the insurance company. Therefore, if yodAny benefitsereensiggers must be explained in this section.

purchase this coverage, or any other coverage, itis importanf these-sereensriggers differ for different benefits,

that you READ YOUR POLICY (OR CERTIFICATE) explanation of the—serednigger should accompany each

CAREFULLY! benefit description. If an attending physician or other specified
person must certify a certain level of functional dependency

3. TERMS UNDER WHICH THE POLICY OR inorder to be eligible for benefits, this too must be specified.

CERTIFICATE MAY BE RETURNED AND PREMIUM If activities-of daily living (ADLS) are used to measure an

REFUNDED. insured’s need for long-term care, then these qualifying criteria
or sereenstriggers must be explained.]

(&) [Provide a brief description of the right to return--"free

look™ provision of the policy.] (d) Activities of daily living and cognitive impairment
shall be used to measure an insured’s need for long-term care

(b) [Include a statement that the policy either does or doegand must be defined and described as part of the outline of

not contain provisions providing for a refund or partial refund coverage.

of premium upon the death of an insured or surrender of the

policy or certificate. If the policy contains such provisions, 7. LIMITATIONS AND EXCLUSIONS.

include a description of them.]

[Describe:
4. THIS IS NOT MEDICARE SUPPLEMENT
COVERAGE. If you are eligible for Medicare, review the (a) Preexisting conditions;
Medicare Supplement Buyer’'s Guide provided by the
insurance company. (b) Non-eligible facilities/provider;

(a) [For agents] Neither [insert company name] nor its agentg§c) Non-eligible levels of care (e.g., unlicensed providers,
represent Medicare, the federal government or any stateare of treatment provided by a family member, etc.);
government.

(d) Exclusions/exceptions;
(b) [For direct response] [insert company nhame] is not
representing Medicare, the federal government or any statée) Limitations.]
government.

[This section should provide a brief specific description of
5. LONG-TERM CARE COVERAGE. Policies of this any policy provisions which limit, exclude, restrict, reduce,
category are designed to provide coverage for one or moréeelay, or in any other manner operate to qualify payment of
necessary or medically necessary diagnostic, preventivehe benefits described in (6) above.]
therapeutic, rehabilitative, maintenance, or personal care
services, provided in a setting other than an acute care unit &fHIS POLICY MAY NOT COVER ALL THE EXPENSES
a hospital, such as in a nursing home, in the community or irASSOCIATED WITH YOUR
the home. LONG-TERM CARE NEEDS.

This policy provides coverage in the form of a fixed dollar 8. RELATIONSHIP OF COST OF CARE AND
indemnity benefit for covered long-term care expenses, subjedBENEFITS. Because the costs of long-term care services
to policy [limitations] [waiting periods] and [coinsurance] will likely increase over time, you should consider whether
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and how the benefits of this plan may be adjusted. [Ascorresponds to each benefit option.]
applicable, indicate the following:

12. ADDITIONAL FEATURES.
(a) That the benefit level will not increase over time;
[(@) Indicate if medical underwriting is used;
(b) Any automatic benefit adjustment provisions;
(b) Describe other important features.]
(c) Whether the insured will be guaranteed the option to buy
additional benefits and the basis upon which benefits will beSection+20. Filing requirements for advertising
increased over time if not only by a specified amount or
percentage; Prior to use, every insurer, health care service plan or other
entity providing long-term care insurance in this State shall
(d) If there is such a guarantee, include whether additionaprovide a copy of any long-term care insurance advertisement
underwriting or health screening will be required, the intended for use in this State whether through written, radio
frequency and amounts of the upgrade options, and angr television medium to the Insurance Commissioner of the
significant restrictions or limitations; State Delaware for review and approval by the Commissioner.

(e) And finally, describe whether there will be any additional Section2@R1. Standards for marketing
premium charge imposed, and how that is to be calculated.]

A. Every insurer, health care service plan or other entity
9. TERMS UNDER WHICH THE POLICY (OR marketing long-term care insurance coverage in this state,
CERTIFICATE) MAY BE CONTINUED IN FORCE OR directly or through its producers, shall:

DISCONTINUED. (1) Establish marketing procedures to assure that any
comparison of policies by its agents or other producers will
(a) Describe the policy renewability provisions; be fair and accurate.

(2) Establish marketing procedures to assure excessive
(b) For group coverage, specifically describe continuation/insurance is not sold or issued.
conversion provisions applicable to the certificate and group  (3) Display prominently by type, stamp or other
policy; appropriate means, on the first page of the outline of coverage
and policy, the following: “Notice to Buyer: This policy may
(c) Describe waiver of premium provisions or state that therenot cover all of the costs associated with long-term care
are not such provisions; incurred by the buyer during the period of coverage. The
buyer is advised to review carefully all policy limitations.”
(d) State whether or not the company has a right to change (4) Inquire and otherwise make every reasonable effort
premium, and if such a right exists, describe clearly andto identify whether a prospective applicant or enrollee for
concisely each circumstance under which premium mayong-term care insurance already has accident and sickness

change. or long-term care insurance and the types and amounts of any
such insurance.

10. ALZHEIMER’S DISEASE AND OTHER ORGANIC (5) Every insurer or entity marketing long-term care

BRAIN DISORDERS. insurance shall establish auditable procedures for verifying

compliance with this subsection~A.
[State that the policy provides coverage for insureds clinically ~ (6) If the state of Delaware is the state in which the policy
diagnosed as having Alzheimer’'s disease or relatedr certificate is delivered or issued for delivery, the insurer
degenerative and dementing illnesses. Specifically describshall, at solicitation, provide written notice to the prospective
each benefit screen or other policy provision which providespolicyholder or certificate holder that the-Senier-Outreach

preconditions to the availability of policy benefits for such an Advisory-ReseurceProgram—(SOAENMerinfo Program, a

insured.] senior counseling program approved by the Commissioner,
is available and the name, address and telephone number of

11. PREMIUM. the-S©AREIderinfo Program.

[(d) State the total annual premium for the policy; B. In addition to the practices prohibited in 18 Del. C.,

Chapter 23, Unfair Trade Practices, the following acts and
(b) If the premium varies with an applicant’s choice among practices are prohibited:
benefit options, indicate the portion of annual premium which (1) Twisting. Knowingly making any misleading
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representation or incomplete or fraudulent comparison of anynsurer may request the applicant to provide additional
insurance policies or insurers for the purpose of inducing, oinformation to comply with its suitability standards. A copy
tending to induce, any person to lapse, forfeit, surrenderpf the insurer's personal worksheet shall be filed with the
terminate, retain, pledge, assign, borrow on or convert anfCommissioner.
insurance policy or to take out a policy of insurance with (3) A completed personal worksheet shall be returned
another insurer. to the insurer prior to the insurer’s consideration of the
(2) High Pressure Tactics. Employing any method of applicant for coverage, except the personal worksheet need
marketing having the effect of or tending to induce the not be returned for sales of employer group long-term care
purchase of insurance through force, fright, threat, whetheinsurance to employees and their spouses.
explicit or implied, or undue pressure to purchase or  (4) The sale or dissemination outside the company or
recommend the purchase of insurance. agency by the issuer or agent of information obtained through
(3) Cold lead advertising. Making use directly or the personal worksheet in Appendix B is prohibited.
indirectly of any method of marketing which fails to disclose
in a conspicuous manner that a purpose of the method db. The insurer shall use the suitability standards it has
marketing is solicitation of insurance and that contact will bedeveloped pursuant to this section in determining whether

made by an insurance agent or insurance company. issuing long-term care insurance coverage to an applicant is
appropriate.

Section 22. Suitability

E. Agents shall use the suitability standards developed by the
A. This section shall not apply to life insurance policies thatinsurer in marketing long-term care insurance.
accelerate benefits for long-term care.

F. Atthe same time as the personal worksheet is provided to

B. Every insurer, health care service plan or other entitythe applicant, the disclosure form entitled “Things You Should
marketing long-term care insurance (“insurer”) shall: Know Before You Buy Long-Term Care Insurance” shall be

(1) Develop and use suitability standards to determineprovided. The form shall be in the format contained in
whether the purchase or replacement of long-term caréppendix C, in not less than twelve (12) point type.
insurance is appropriate for the needs of the applicant;

(2) Trainits agents in the use of its suitability standards;G. If the issuer determines that the applicant does not meet
and its financial suitability standards, or if the applicant has

(3) Maintain a copy of its suitability standards and make declined to provide the information, the issuer may reject the
them available for inspection upon request by theapplication. In the alternative, the issuer shall send the
Commissioner. applicant a letter similar to Appendix D. However, if the

applicant has declined to provide financial information, the
C. (1) To determine whether the applicant meets theissuer may use some other method to verify the applicant’s

standards developed by the insurer, the agent and insurer shaltent. Either the applicant’s returned letter or a record of the
develop procedures that take the following into considerationalternative method of verification shall be made part of the

(a) The ability to pay for the proposed coverage and applicant’s file.
other pertinent financial information related to the purchase
of the coverage; H. The insurer shall report annually to the Commissioner the
(b) The applicant’'s goals or needs with respect tototal number of applications received from residents of this
long-term care and the advantages and disadvantages sfate, the number of those who declined to provide information
insurance to meet these goals or needs; and on the personal worksheet, the number of applicants who did
(c) The values, benefits and costs of the applicant’'snot meet the suitability standards, and the number of those
existing insurance, if any, when compared to the valueswho chose to confirm after receiving a suitability letter.
benefits and costs of the recommended purchase or
replacement. Section 23. Standards for Benefit Triggers
(2) Theinsurer, and where an agent is involved, the agent
shall make reasonable efforts to obtain the information sefA. A long-term care insurance policy shall condition the
out in Paragraph (1) above. The efforts shall includepayment of benefits on a determination of the insured’s ability
presentation to the applicant, at or prior to application, theto perform activities of daily living and on cognitive
“Long-Term Care Insurance Personal Worksheet.” Theimpairment. Eligibility for the payment of benefits shall not
personal worksheet used by the issuer shall contain, at bhe more restrictive than requiring either a deficiency in the
minimum, the information in the format contained in ability to perform not more than three (3) of the activities of
Appendix B, in not less than twelve (12) point type. The daily living or the presence of cognitive impairment.
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B. (1)Activities of daily living shall include at least the policy.
following as defined in Section 5 and in the policy:

(a) Bathing; Section225. Requirement to deliver shopper's guide

(b) Continence;

(c) Dressing; A. Along-term care insurance shopper’s guide in the format
(d) Eating; developed by the National Association of Insurance
(e) Toileting; and Commissioners, or one developed or approved by the
() Transferring; Commissioner, shall be provided to all prospective applicants

(2) Insurers may use activities of daily living to trigger of a long-term care insurance policy or certificate.

covered benefits in addition to those contained in Paragraph (1) In the case of agent solicitations, an agent must

(1) as long as they are defined in the palicy. deliver the shopper’s guide prior to the presentation of an
application or enroliment form.

C. An insurer may use additional provisions for the (2) In the case of direct response solicitations, the

determination of when benefits are payable under a policy oshopper’'s guide must be presented in conjunction with any

certificate; however the provisions shall not restrict, and areapplication or enroliment form.

not in lieu of, the requirements contained in Subsections A

and B. B. Life insurance policies or riders containing accelerated
long-term care benefits are not required to furnish the above-

D. For purposes of this section the determination of areferenced guide, but shall furnish the policy summary

deficiency shall not be more restrictive than: required under 18 Del. C., Section 7105 (j).
(1) Requiring the hands-on assistance of another person
to perform the prescribed activities of daily living; or Section236. Requirement to offer nonforfeiture benefit

(2) Ifthe deficiency is due to the presence of a cognitive

impairment, supervision or verbal cueing by another persorA. No policy or certificate may be delivered or issued for

is needed in order to protect the insured or others. delivery in this state unless the insurer also offers to the
policyholder or certificateholder the option to purchase a

E. Assessments of activities of daily living and cognitive policy that provides for nonforfeiture benefits to the defaulting

impairment shall be performed by licensed or certified or lapsing policyholder or certificateholder.

professionals, such as physicians, nurses or social workers.  This section does not apply to life insurance policies or
riders containing accelerated long-term care benefits.

F. Long term care insurance policies shall include a clear (1) For purpose of this section, attained age rating is

description of the process for appealing and resolving benefitlefined as a schedule of premiums starting from the issue

determinations. date which increases with increasing age at least one percent
per year to age fifty (50), and at least three percent (3%) per

G. The requirements set forth in this section shall be effectiveyear beyond age fifty (50).

(12 months after adoption of this provision) and shall apply (2) For purposes of this section, the nonforfeiture benefit

as follows: shall be a shortened benefit period providing paid-up long-
(1) Except as provided in Paragraph (2), the provisionsterm care insurance coverage after lapse. The same benefits
of this section apply to a long-term care policy issued in this(amounts and frequency in effect at the time of lapse but not
state on or after the effective date of the amended regulatiorincreased thereafter) will be payable for a qualifying claim,
(2) For certificates issued on or after the effective datebut the lifetime maximum dollars or days of benefit shall be
of this section, under a group long-term care insurance policgletermined as specified in Paragraph (3).
as defined in 18 Del. C. § 7103(4)a. [effective, the provisions  (3) The standard nonforfeiture credit will be equal to
of this section shall not apply. 100 percent of the sum of all premiums paid, including the
premiums paid prior to any changes in benefits. The insurer
Section—2124. Prohibition against pre-existing conditions may offer additional shortened benefit period options, as long
and probationary periods in replacement policies or certificatess the benefits for each duration equal or exceed the standard
nonforfeiture credit for that duration. However, the minimum
If a long-term care insurance policy or certificate replacesnonforfeiture credit shall not be less than thirty (30) times the
another long-term care insurance policy or certificate, thedaily nursing home benefit at the time of lapse. In either
replacing insurer shall waive any time periods applicable toevent, the calculation of the nonforfeiture credit is subject to
pre-existing conditions and probationary periods in the newthe limitation of Subsection B.
long-term care insurance policy or certificate to the extent  (4) No policy or certificate shall begin a nonforfeiture
that similar exclusions have been satisfied under the originabenefit later than the end of the third year following the policy
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or certificate issue date except that for a policy or certificat d s
with attained age rating, the nonforfeiture benefit shall beglngfeafefﬂaaHMeﬁfy-fwe—pefeem—&%—eHhe—tef&I—pfemlum
on the earlier of: paic-for-thatpotiey-yearfor-thesate-of-areplacement-long-
(&) The end of the tenth year following the policy term-care-insurancepoticy-or-eettificate.
or certificate issue date; or
(b) The end of the second year following the date € Forpttposes—of-this—section,—“compensation™—netudes
the policy or certificate is no longer subject to attained agepecuniary-ernon-pecuniaryremuneration-oranykindrelating
rating. to-the-sale-orrenewatofthe-poticy-oreertificate-inetuding but
(5) Nonforfeiture credits may be used for all care and netlimitec-to-boenusesgifts, prizes-awards-and-finders fees.

services qualifying for benefits under the terms of the policy

or certificate, up to the limits specified in the policy or A.Aninsurer or other entity may provide commission or other

certificate. compensation to an agent or other representative for the sale
of a long-term care insurance policy or certificate only if the

B. All benefits paid by the insurer while the policy or first year commission or other first year compensation is no

certificate is in premium paying status and in the paid up statugnore than 200 percent of the commission or other

will not exceed the maximum benefits which would have beencompensation paid for selling or servicing the policy or

payable if the policy or certificate had remained in premium certificate in the second year or period.

paying status.

B. The commission or other compensation provided in

C. There shall be no difference in the minimum nonforfeiture subsequent (renewal) years must be the same as that provided

benefit as required under this section for group and individuain the second year or period and must be provided for a
policies. reasonable number of renewal years.

D. The requirements set forth in this section shall becomeC. No entity shall provide compensation to its agents or other

effective on May 1, 1997, except for certificates issued on orproducers and no agent or producer shall receive compensation

after the effective date of this section under a group long-greater than the renewal compensation payable by the

term care insurance policy as defined in 18 Del. C., Sectioneplacing insurer on renewal policies.

7103, which policy was in force at the time this amended

regulation became effective. D. For purposes of this section, “compensation” includes
pecuniary or non-pecuniary remuneration of any kind relating

E. Premiums charged for a policy or certificate containing to the sale or renewal of the policy or certificate including but

nonforfeiture benefits shall be subject to the loss rationot limited to bonuses, gifts, prizes, awards and finders fees.]

requirements of Section 16 treating the policy as a whole.

Section2328. Penalties

F. (1) A nonforfeiture benefit as provided in subsection
A.(2) and (3) of this section shall be included in a long-termIn addition to any other penalties provided by the laws of this
care insurance policy or certificate unless an insurer obtains atate, any insurer and any agent found to violate any
rejection of a nonforfeiture benefit signed by the policyholder requirement of this state relating to the regulation of long-
or certificateholder as required in this section. term care insurance or the marketing of such insurance shall

(2) The rejection shall be considered part of the be subject to a fine of up to three (3) times the amount of any
application and shall state: | have reviewed the outline ofcommissions paid for each policy involved in the violation or
coverage and the nonforfeiture benefit as described thereirup to $10,000, whichever is greater.

Specifically, | have reviewed Plan and
| reject the nonforfeiture benefit. Section2&9. Separability
Section247. Permitted compensation arrangements If any provision of this regulation or the application thereof

to any person or circumstance is for any reason held to be

A: Anr-instrer-or-otherentity-may-provide-eommission or invalid, the remainder of the regulation and the application of
othercompensation—to-an—agent-oer-otherrepresentative fauch provision to other persons or circumstances shall not be
the-sale-of-atong-term——care-insurance—poticy-or—ecetrtificateaffected thereby.
which-shattnetexceetHwenty-fivepercent{25%)-ofthe total

premivmpaic-for-thatpotiey-year. Section2730. Effective Date

B: Noentityshaltprovide-compensationte-its-agents-or otherThis regulation became effective July 30, 1990, except Section
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13 became effective July 1, 1993. Amendment #1 adopted Income Savings Family members
nonforfeiture benefits (Section~23) on December 23, 1996,
to become effective on May 1, 19%Gubsequent amended What is your annual income? (check one)

provisions of this Regulation shall become effective 45 days  Under $10,000 $[10-20,000] $[20-30,000]
from the Commissioner’s order amending this regulation. $[30-50,000] Over $50,000
Donna Lee H. Williams Drafting Note: The issuer may choose the numbers to put in
Insurance Commissioner the brackets to fit its suitability standards.
Appendix B How do you expect your income to change over the next 10
years? (check one)
Long Term Care Insurance No change Increase Decrease

Personal Worksheet

If you will be paying premiums with money received only
People buy long-term care insurance for a variety of reasongrom your own income, a rule of thumb is that you may not
These reasons include to avoid spending assets for long-terbie_able to afford this policy if the premiums will be more
care, to make sure there are choices regarding the type dfian 7% of your income.
care received, to protect family members from having to pay
for care, or to decrease the chances of going on Medicaidsavings and Investments
However, long term care insurance can be expensive, and is
not appropriate for everyone. State law requires the insurancot counting your home, what is the approximate value of all
company to ask you to complete this worksheet to help yowf your assets (savings and investments)? (check one)
and the insurance company determine whether you should
buy this policy. Under $20,000 $20,000-$30,00830,000-$50,000

Over $50,000

Premium
How do you expect your assets to change over the next ten
The premium for the coverage you are considering will beyears? (check one)
$ per month, or $ per year,] [a one-time  Stay about the samencrease Decrease
single premium of $ ]

If you are buying this policy to protect your assets and your
[The company cannot raise your rates on this policy.] [Theassets are less than $30,000, you may wish to consider other

company has a right to increase premiums in the future.] Th@ptions for financing your long-term care.

company has sold long-term care insurance since [year] and

has sold this policy since [year]. [The last rate increase for Disclosure Statement

this policy in this state was in [year], when premiums went

up by an average of %]. [The company has notraised The information provided above accurately describes my
its rates for this policy.] financial situation

| choose not to complete this information.

Drafting Note: The issuer shall use the bracketed sentence or

sentences applicable to the product offered. If a companyigned:

includes a statement regarding not having raised rates, it must (Applicant) (Date)

disclose the company’s rate increases under prior policies

providing essentially similar coverage. [ lexplained to the applicant the importance of completing
this information.

[ Have you considered whether you could afford to keep this

policy if the premiums were raised, for example, by 20%?] Signed:

(Agent) (Date)

Drafting Note: The issuer shall use the bracketed sentence
unless the policy is fully paid up or is a noncancellable policy.Agent’s Printed Name: ]

Income [Note: In order for us to process your application, please

return this signed statement to [name of company], along with

Where will you get the money to pay each year’s premiums%our application.]
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[My agent has advised me that this policy does not appear to and furniture, a living allowance, and some of
be suitable for me. However, | still want the company to your joint assets.
consider my application. * Your choice of long-term care services may

be limited if you are receiving Medicaid. To
learn more about Medicaid, contact your local

Signed: 1 or state Medicaid agency.
(Applicant) (Date) Shopper's * Make sure the insurance company or agent

: gives you a copy of a book called the National
i : i inguide " -

DraftlhnghNot?].. C;hoo;e the ap.pl ropriate ser|1tences depending Association of Insurance Commissioners’
on whether this is a direct mail or agent sale. “Shopper's Guide to Long-Term Care

Insurance.” Read it carefully. If you have

decided to apply for long-term care insurance,
you have the right to return the policy within 30

days and get back any premium you have paid

The company may contact you to verify your answers.

Drafting Note: When the Long-Term Care Insurance Personal

—p_y—p_Worlrsheet IS furanhgd tohem Iof £Cs znc:]thzl_r s “clgu_sels under if you are dissatisfied for any reason or choose
employer group policies, the text from the heading “Disclosure not to purchase the policy.

Statement” to the end of the page may be removed.

*  Free counseling and additional information
Counseling about long-term care insurance are available
through your state’s insurance counseling
program. Contact your state insurance
department or department on aging for more
information about the senior health insurance

counseling program in your state.

Appendix C

Things You Should Know Before You Buy Long-Term
Care Insurance

* Along-term care insurance policy may pay
Long-Term most of the costs for your care in a nursing home.
Care Many policies also pay for care at home or other
Insurance Community setlings. Since pqhmes_ canvary in Long-Term Care Insurance Suitability L etter

coverage, you should read this policy and make

sure you understand what it covers before you Dear [Applicant]:

buy it.

¢ [You shouldnot buy this insurance policy  vyour recent application for long-term care insurance included
unless you can afford to pay the premiums every g “personal worksheet.” which asked questions about your
year.] [Remember that the company can finances and your reasons for buying long-term care insurance.
increase premiums in the future. ] For your protection, state law requires us to consider this
information when we review your application, to avoid selling
Drafting Note: For Single Qremium QO"CieS, delete this bU”et, a policy to those who may not need coverage.
for noncancellable policies, delete the second sentence only.
[Your answers indicate that long-term care insurance may
* The personal worksheet includes questions not meet your financial needs. We suggest that you review
designed to help you and the company determinethe information provided along with your application,
whether this policy is suitable for your needs. including the booklet “Shopper’s Guide to Long-Term Care
Medicare doesot pay for most long-term  Insurance” and the page titled “Things You Should Know
are. Before Buying Long-Term Care Insurance.” Your state

Medicaid * Medicaid will generally pay for long-term insurance department also has information about long-term
care if vou have very little income and few Caréinsurance and may be able to refer you to a counselor

assets. You probably should not buy this policy free of charge who can help you decide whether to buy this
assets. You probably should not buy this pc -

if you are now eligible for Medicaid. policy ]

. . L

_f Mz:]nv Dre]zople becgme el;]mple for h/flgdlca!dl [You chose not to provide any financial information for us to
after they have used up their own inancia review.]

resources by paying for long-term care services.

¢ When Medicaid pays your spouse’s nursing Drafting Note: Choose the paragraph that applies.
home bills, you are allowed to keep your house

Appendix D

Medicare

o |le
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We have suspended our final review of your application. If,

after careful consideration, you still believe this policy is what
you want, check the appropriate box below and return this

letter to us within the next 60 days. We will then continue

reviewing your application and issue a policy if you meet our
medical standards.

If we do not hear from you within the next 60 days, we will
close your file and not issue you a policy. You should
understand that you will not have any coverage until we hear
back from you, approve your application and issue you a
policy.

Please check one box and return in the enclosed envelope.

Yes, [although my worksheet indicates that long-term
care _insurance may not be a suitable purchase,] | wish to
purchase this coverage. Please resume review of my

application.

Drafting Note: Delete the phrase in brackets if the applicant
did not answer the questions about income.

No. | have decided not to buy a policy at this time.

APPLICANT'S SIGNATURE DATE

Please return to [issuer] at [address] by [date].]
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulditelérlined textindicates
new text added at the time of the proposed action. Language whieh-is $knikagh indicates text being deleted.
[Bracketed Bold language]indicates text added at the time the final order was issyBeacketed—striken
thretugh] indicates language deleted at the time the final order was issued.

Final Reqgulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published
in the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written
materials, upon all the testimonial and written evidence and information submitted, together with summaries of the
evidence and information by subordinates, the agency shall determine whether a regulation should be adopted, amended
or repealed and shall issue its conclusion in an order which shall include: (1) A brief summary of the evidence and
information submitted; (2) A brief summary of its findings of fact with respect to the evidence and information, except
where a rule of procedure is being adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take
no action and the decision shall be supported by its findings on the evidence and information received; (4) The exact
text and citation of such regulation adopted, amended or repealed; (5) The effective date of the order; (6) Any other
findings or conclusions required by the law under which the agency has authority to act; and (7) The signature of at least

a quorum of the agency members.
The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of

Regulations, unless such adoption, amendment or repeal qualifies asrganemender §1119.

DEPARTMENT OF

ADMINISTR ATIVE SERVICES Finding of Fact

DivisioN oF PROFESSIONAL REGULATION 1. Reviewing and updating the rules satisfies the

BoARD oF FUNERAL SERVICES legislative purpose of developing standards to assure

Statutory Authority: 24 Delaware Code, Section 3105(a)(1) compeFence and providing a mechanism of handling
(24 Del. C. 2105(a)(1)) complaints.

2. Proposed Rules 1.6 and 1.8 should be changed to be
consistent with the l& No further notice is necesgal9
Del, C. Sections 10 1 13 (b) and 10 1 18 (c).

3. If the proposed legislation is enacted, further
changes to bring these rules into compliance with the new

¢law with respect to the educational requirements can be

accomplished without the formality of Register of
Regulation publication pursuant to the sections supra.

Before the Board of Funeral Services
In re: Rules and Regulation otBoard of Funeral Services

Order Adopting the Rules and Regulations Of the Board o
Funeral Services

Summary of the Evidence and Information Submitted

Text and Citation

1. The Honorable Stephanie A. Ulbrich, ahaloint L )
Sunset Committee, addressed the Board in a letter dated The exact text and citation of each rule is attached hereto
April 30, 1998 and indicated language in proposed Rules 1.s Exhibit B and incorporated herein.
and 1.8 was inconsistent with the enabling act. The letteris |
attached as Exhibit A. Decision

2. No other written or verbal information was received. L .
Pursuant to the authority in 24 Del, C. Section 3105(a)(1)

and after due notice as required under the Administrative
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procedures Act, the Board of Funeral Services by thelt is evident that your Board has worked to comply with the
undersigned members hereby promulgates and adopts ti&unset Committee recommendations. | look forward to
Rules in Exhibit B to be effective ten days following continuing to work with you and your new Board President,

publication in the Delaware Register of Regulation. Richard Harra, to implement the Sunset recommendations The
legislation has been prepared and will be ready for introduction
SO ORDERED THIS 20th day of May, 1998. as soon as the Committee discusses the education

requirements.
Richard W. Harra, President

Gary J. Wallick, Secretary Please do not hesitate to contact me if you have any questions.
Barbara R. Robbins
Charles P. Arcaro Representative Stephanie A. Ulbrich, chair
J. Thomas Sturgis, Jr., Ph.D. Joint Sunset Committee
Dorothy J. Sapp
Edward G. Minus, Sr. RULES AND REGULATIONS OF THE DELAWARE
BOARD OF FUNERAL SERVICES
April 30, 1998

A revision of the Rules and Regulations governing the State
Ms. Barbara R. Robbins, immediate past president Board of Funeral Services of the State of Delaware, adopted
Board of Funeral Services and promulgated this 20th day of May, 1998 at Dover,
861 Silver Lake Blvd., Ste. 203 Delaware. These Rules and Regulations are hereby adopted
Dover, DE 19904-2467 pursuant to 2Bel. C. Section 3105 (a)(1) and the Administrative

Procedures Act, 2Bel.C. Section 10115. These regulations
Dear Ms. Robbins: supersede and replace any previous adopted rules, regulations

or bylaws by the State Board of Funeral Services.
Thank you for your letter of March 19, 1998, regarding the

requirements for licensure for persons providing funeral Fkkkk ko kK

services. The Sunset Committee will discuss its 1997 Duties of the Officers

recommendation regarding requirements for licensure for

funeral directors during an upcoming meeting. 1. The President shall preside at all meetings, call meetings,

sign certificates with other Board members or other forms that
| understand the Board has scheduled a public hearing fomay be required by him or her by law.
proposed rules and regulations. Proposed Rule 1.6 appears to
violate statutory language and a Sunset Committee2. Inthe absence of the President, the Secretary shall preside
recommendation. The proposal states that the Division “shalat the meetings and call meetings when the President is absent.
administer a State examination based solely upon the lawslowever, the signatory duties of the President may not be
and regulations of Delaware and other jurisdictions whichtransferred to the Secretary.
impact on, relate to and govern its profession.” Current 3107,
24 Del. C., requires that the examination shall be “based solelg. In accordance with 29el. C. Section 8807, the Division
upon the laws of Delaware governing the profession.” of Professional Regulation shall maintain and keep all records
of licensed funeral directors in the State of Delaware issuing a
The Sunset Committee in 1997 recommended that 3107, 24 Dahumber and date to each license.
C., be rewritten to “clarify that the Division of Professional
Regulation has sole authority to contract for the validated4d. The Division shall also cause to be collected all fees
examination on state law and that the examination be strictlyncluding license application fees, renewal fees or any other
on state law governing the practice of funeral services.” Thefee required to be filed for paid in accordance with the
Sunset recommendation did not change the current statutorprovisions of 24€el.C. ch. 31gtseq.
mandate, but rather clarifies the Division’s authority and
reinforces that the examination is to cover strictly state law.5. In accordance with the Freedom of Information Act, 29
These same comments apply to proposed Rule 1.8 regardirigel. C. Section 10004 (c) the Division of Professional
the content of the state examination. Regulation shall publish an agenda of all meetings which shall
include the time, dates and places of said meetings and an
Please ask the Board to consider these comments on thtegenda. The Board shall also give public notice of the regular
proposed Rule changes. meetings and its intent to hold an executive session closed to
the public at least seven days in advance. However, the agenda
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may be subject to change to include additional items not orRule 1.5

the agenda including executive sessions closed to the public

which arise at the time of the Board’s meeting. In order for an applicant to apply for internship of one year’s
duration under the auspices of a licensed Delaware Funeral

6. The Division of Professional Regulation shall insure that Services practitioner pursuant toRdl. C. Section 3106 (a)(3),

accurate and detailed minutes of all business to come beforthe applicant shall have certified that he or she has graduated

the Board at all Board meetings be transcribed in accordanciom an accredited high school or its equivalent, and completed

with 29Del. C. Section 8807 and 2kl.C. Section 3104 (d). at least two years of academic training from an accredited
college or university. In addition, the applicant shall certify

RULES AND REGULATIONS - LICENSURE REQUIREMENTS  that he or she has completed one year of academic training in
funeral services from a school or college fully accredited by

Rule 1.0 the American Board of Funeral Service Education or its
successor.

Requirements for licensing of those applying for a Funeral

Director’s License in the State of Delaware. The qualificationsRule 1.6

of applicants for licensure as funeral director are contained in

24Del.C. Section 3106 (a) (1-5) andR4l.C. Section 3108. As required by 2Del. C. Section 3107, the Division, upon
request of an eligible applicant, shall administer a State

Rule 1.2 examination based solely upon the laws and regulations of
Delaware-fant-otherjutistdictions-which-impacton,+efate to

A year of academic training shall consist of at least thirty (30)ane-gevern-its—professidn An applicant for full licensure

semester hours successfully completed by the applicant at amhether via initial or reciprocal licensure; prior to applying for

accredited college or university. Two years of academic traininghe Division’s test based upon the law and regulations of

shall consist of at least sixty (60) semester hours successfullpelawarefant-otherjuristictions-which-impacton-bBelaware

completed by the applicant at an accredited college otieensees] (“State” examination) shaliirst sit for and

university. The applicant shall request that a copy of an officialsuccessfully complete the national examination required by

transcript be sent to the Board. 24Del.C. Section 3105 (a)(3), the written examination prepared
by a national professional organization recognized by the
Rule 1.3 American Board of Funeral Services Education by a passing

score determined by the organization preparing the test
If an applicant has attended a school or college fully accreditedecognized by the American Board of Funeral Services
by the American Board of Funeral Service Education or itsEducation. The national examination may be taken before or
successor, and has received a certificate of satisfactorguring the internship.
completion in a one year program, the applicant shall be required
to complete an additional (60) semester credit hours at aRule 1.7
accredited college or university.

As required by 2D€el. C. Section 3106 (a)(3), an applicant
Rule 1.4 other than one seeking licensure via reciprocity shall
satisfactorily complete an internship of one year’s duration in
An applicant who has attended a school or college fullyalicensed Delaware funeral establishment under the auspices
accredited by the American Board of Funeral Service Educatiomf a licensed Delaware funeral service practitioner. An applicant
“ABFSE” or its successor and who, after attending suchmust successfully complete the required total of ninety (90)
ABFSE accredited school or college, has received arsemester hours of academic training (as required by Rules 1.2
Associate degree in Funeral Services, wherein such “degreghrough 1.4) prior to beginning the internship. An application
required the successful completion of at least sixty (60)to sit for the State examination as required bRp@KC. Section
semester credit hours, shall in addition thereto to such ABFSEB107 shall be accompanied by a notarized statement from the
accredited Associate’s Degree, receive and complete academiguneral Service Practitioner under whom the applicant “intern”
training at an accredited college or university and successfullyas defined by 2Bel.C. Section 3103 (8) served his internship.
completed at least thirty (30) additional semester credit hour§he notarized statement shall attest that the applicant has
to be eligible for licensure as a funeral director in accordanceoncluded his/her internship and submitted to the Board
with the requirements contained within2dl.C. Section 3106.  satisfactory evidence of the completion of twenty-five (25)
embalming reports and four (4) completed quarterly work
reports.
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Rule 1.8 equipment and supplies.

The State examination required by Rdl. C. Section 3107 Rule3.2

shall consist of questions pertaining to the law and regula-

tions of the State of Delawarefane-otherjuriseictions] Funeral Establishment Permit: Circumstancetefonination
which may govern, impact on, and relate to the profession and continuation.

including preneed funeral services contracts, consumer

protection law and regulations, and laws and regulations The statutory requirements for the issuance of a funeral
governing crematories and cemeteries. An applicant shall establishment permit are contained irt&l. C. Section 3121.

be deemed to have successfully passed the “state examina-

tion” with a minimum grade of 70%. To be exempt from the provisions of Rél. C. Section 3121
(a)(2), the funeral establishment shall have been maintained,

Federal Trade Commission Regulations operated and conducted on a continuous basis prior to
September 6, 1972 until the present date. Further, only the

Rule 2.0 record owner of the funeral establishment shall be entitled to

obtain said exemption. No assignment of the exemption rights
Alicensed funeral director in the State of Delaware shall complycontained in 28el. C. Section 3121 (a)(2) is permitted and no
with all Federal Trade Commission Regulations governing theother licensed funeral director may apply for or be assigned
pricing of funeral services and merchandise and the methodaid rights.
of payment for funeral services as defined undeDgi C.
Section 3101 (4). Upon the issuance of a funeral director'Rule 3.3
license, a licensed funeral director represents that he/she is
familiar with all Federal Trade Commission rules and regulationsif a licensed funeral director relocates or otherwise moves a
and shall abide by the same. A licensee may be subject tiuneral establishment that has been granted an exemption
discipline pursuant to 22el.C. Ch.31gt seq. if these rules or  pursuant to the provision of BEl. C. Section 3121 (a)(2) from

regulations have been violated by the licensee. its original location, the exemption allowed under Section 3121
(a)(2) shall immediately become null and void. For purposes

Establishment Permits of this section the terms “move” or “relocate” is defined as to
place such establishment outside the original building’s

Rule 3.0 location at its exact address of record unless the building where

the funeral establishment permit is contained is renovated.
The requirements for the issuance, continuance, and proper
maintenance of a funeral establishment permit are containe®uplicate Certificate
in 24Del.C. Section 3121. In accordance witlz2. C. Section
3121 (1) the funeral establishment shall be conducting funeraRule 4.0
services from a building that is appropriate as defined in 24
Del.C. Section 3101 (5). All establishments, both newly issuedAny licensed funeral director may obtain a duplicate funeral
and those grandfathered by Section 3121 (a)(2) shall in saidirector’s certificate upon proof of satisfactory evidence to
building have preparation rooms which shall be locked.the Board that the original has been lost or destroyed and a
Licensed funeral directors shall exercise full control overpayment of a fee as set by the Division of Professional

preparation rooms and supplies. Regulation.
Rule 3.1 Suspension, Revocation, or Lapse of Funeral Director’s
License

All funeral establishments provided a permit in accordance

with the requirements of Zel. C. Section 3121 shall, in addition Rule 5.0

to conforming with all safety requirements of the State

Department of Health and Social Services, provide theDuring any period a licensed funeral director’s license has

following: lapsed, been revoked or suspended by the Board in
accordance with 2Bel. C. Section 3110 or Section 3115, no

1.(a.) A room for the preparation and embalming of humanother licensed funeral director in the State of Delaware may

remains; register death certificates or secure burial permits for the
licensee whose license has been revoked, suspended or has

1.(b.) Said preparation room shall contain embalminglapsed. Nor shall the licensee whose license has lapsed, been
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revoked or suspended by the Board, be able to register deatf all services; truthful representation of all services and
certificates or secure burial permits. The Board may notify themerchandise.

Division of Public Health, the Department of Health and Social

Services, the Medical Examiner’s Office or other appropriate4. To our profession we pledge; support of high educational
state or federal agency that said funeral director is prohibitegtandards and proper licensing law; encouragement of
from practicing funeral services as defined by Chapter 31 ofscientific research; adherence to sound business practices;

Title 24. adoption of improved technique; observance of all the rules
of fair competition and maintenance of favorable personnel

Cash Advance relations.

Rule 6.0 Effective Date:

Alicensed funeral director in the State of Delaware is prohibited
from billing or causing to be billed any item that is referred to The effective date of these regulations is the 11th day of
as a “cash advance” item unless the net amount paid for suchugust 1998 in accordance with R@l.C. Section 10118 (b).
item is for funeral services in the same amount as is billed by
the funeral director. A cash advance item is payment made b€ontinuing Education Regulations
the funeral director for the consumer to a third party including
but not limited to cemetery fees, crematory fees, deathtRule 8.0
certificates and florists.
1. Board Authority
(The effective date of these regulations is the 6th day of
December, 1989 in accordance with28. C. Section 10118  This rule is promulgated under the authority of2dl. C.
(b).) Section 3105 which grants the Board of Funeral Services
(hereinafter “the Board”) authority to provide for rules for
The following rules are adopted by the board as a supplemertontinuing funeral services education as a prerequisite for
to the Rules and Regulations governing the State Board oficense renewal.
Funeral Services, previously adopted and promulgated on the
6th day of December, 1989 pursuanbDgd. C. Section 3105 2. Requirements

(a)(2) and the Administrative Procedures ActD29 C. Section 1. Every licensed funeral director in active practice shall
10115. complete at least 10 hours/credits of approved continuing
education (hereinafter “CE”) during the two year licensure
Code of Ethics period prior to the time of license renewal. Licensees who
earn more than the required amount of CE credit hours during
Rule 7.0 a given licensure period may carry over no more than 50% of

the total CE credit hours required for the next licensure period.
The following is adopted as the code of ethics for all funeral 2. When a Delaware licensee on inactive status files a
service licensees in the State of Delaware. written application to return to active practice with the Board,
the licensee shall submit proof of having completed the
1. As funeral directors, we herewith fully acknowledge our required CE credit hours for the period just prior to the request
individual and collective obligation to the public, especially to return to active practice.
to those we serve, our mutual responsibilities for the proper 3. Upon application for renewal of a license, a funeral
welfare of the funeral services profession. director licensee shall submit to the Board proof of completing
the required number of CE credit hours.
2. To the public we pledge; vigilant support of public health
laws; proper legal regulations for the members of our3. Waiver of the CE Requirement
profession; devotion to high moral and service standards; 1. The Board has the power to waive any part of the
conduct befitting good citizens, honesty in all offerings of entire CE requirement for good cause if the licensee files a
service and merchandise to the public and all businessvritten request with the Board. For example, exemptions to
transactions. the CE requirement may be granted due to health or military
service. Application for exemption shall be made in writing
3. To those we serve we pledge; confidential business antb the Board by the applicant for renewal. The Board shall
professional relationships; cooperation with the customs, lawsgecide the merits of each individual case at a regularly
religions and creeds; observance of all respect due to thecheduled meeting.
deceased; high standards of confidence and dignity in conduct 2. Other exemptions include the following:
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a. Newly licensed funeral directors, including will be responsible for making reapplication to the
those newly licensed by reciprocity, are exempt during theCommittee.
time from initial licensure until the commencement of the 7. Upon request, the Board shall mail a current list of

first full licensure period. all previously approved programs.
4. Continuing Education Program Approval 6. Certification of Continuing Education €Kification and

1. Each contact hour (at least fifty minutes) is equivalentReporting
to 1.0 CE credit hour. One college credit hour is equivalent 1. The program provider/sponsor has sole responsibility
to 5 CE credit hours. for the accurate monitoring of program attendance.
2. Eligible program providers or sponsors include but Certificates of attendance shall be supplied by the program
are not limited to, educational institutions, government provider/sponsor and be distributed only at the completion
agencies, professional or trade associations and foundatiorf the program.
and private firms. 2. \rification of completion of a independent study
program will be made with a student transcript.
Sources of CE credits include but are not limited to the 3. The funeral director licensee shall maintain all

following: original certificates of attendance for CE programs for the
a. Programs sponsored by national funeral serviceentire licensure period. Proof shall consist of completed
organizations. CE form provided by the Board and shall be filed with the
b. Programs sponsored by state associations. Board on or before thirty (30) days prior to the expiration
c. Program provided by local associations. date of the biennial renewal period.
d. Programs provided by suppliers. 4. Applications for renewal may be audited by the Board
e. Independent study courses for which there is arto determine whether or not the recommended requirements
assessment of knowledge. of continuing education have been met by the licensee.
f. College courses. 5. If a licensee is found to be non-compliant in
3. The recommended areas include but are not limiteccontinuing education, the licensee’s license shall lapse at the
to the following: expiration of the present licensing period. The Board shall
a. Grief counseling reinstate such license within twelve (12) months of such lapse
b. Professional conduct, business ethics or legalupon presentation of satisfactory evidence of successful
aspects relating to practice in the profession. completion of continuing education requirements and upon
c. Business management concepts relating topayment of all fees due.
delivery of goods and services. 6. Programs approved for continuing education credit
d. Technical aspects of the profession. by another state funeral board other than Delaware shall be
e. Public relations. automatically approved for all Delaware licensees upon written
f. After care counseling. application and verification of CE credits by the applicable
4. Application for CE program approval shall include state board.
the following:
a. Date and location. 7. Continuing Education Committee
b. Description of program subject, material and 1. The Board of Funeral Services shall appoint a
content. committee known as the Continuing Education Committee.

c. Program schedule to time segments in subjecfThe Committee shall consist of the following who shall elect
content areas for which approval of, and determination ofa chairperson:
credit is required. a. One (1) Board member (non-licensed).
d. Name of instructor(s), background, expertise. b. One (1) non-Board member who shall be a
e. Name and position of person making request forlicensed funeral director who is owner/operator of a funeral
program approval. establishment.
5. Requests for CE program approval shall be submitted c. One (1) non-Board member who shall be a
to the Board on the application provided by the Board.licensed funeral director who does not own or operate a
Application for approval may be made after the program;funeral establishment.
however, if the program is not approved, the applicantwillbe 2. Membership on this Committee shall be on a rotating
notified and no credit given. basis, with each member serving a three year term and may
6. Approval of CE credits and program formats by the be eligible for reappointment. The Committee members shall
Committee shall be valid for a period of two years from the continue to serve until a new member is appointed.
date of approval. Changes in any aspect of the approved 3. The Continuing Education Committee shall oversee
program shall render the approval invalid and the presentematters pertaining to continuing education and make

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998




FINAL REGULATIONS 213

recommendations to the Board with regard to approval oftechnical assistance and not regulation.
submitted programs for CE by licensees and with regard to

the Boards review of audited licensees. The Board shall [ll. DECISION TO AMEND THE REGUIATION
have final approval on all matters.

For the foregoing reason the Secretary and the State Board
of Education conclude that it is necessary to amend the
regulation. Therefore, pursuant toDd!. C., Section 122, the
regulation attached hereto as Exhibit B is hereby amended.
DEPARTMENT OF EDUC ATION Pursuant to the provisions of Délaware Code, Section 122(e),
Statutory Authority: 14 Delaware Code, the_a?epged regula::tion hrc]eret:%/ ad_optsd sha;llrt:_e in gffect fora
. period of five years from the effective date of this order as set
Section 122(d) (1Del.C. 122(d)) forth in Section. belaw.

BEFORE THE DIPARTMENT OF EDUGATION OF THE IV. TEXT AND CITATION
STATE OF DEIAWARE

The text of the regulation amended hereby shall be in the form
attached hereto as Exhibit B, and said amended regulation
shall be cited iThe School Nurse, A Guide to Responsibilities
and in the document entitld®Rkegulations of the Department

of Education.

REGULATORY IMPLEMENTING ORDER

POLICY FOR SCHOOL DISTRICTS ON THE POSSESSION,
USE AND DISTRIBUTION OF DRUGS AND ALCOHOL

. SUMMARY OF THE EVIDENCE AND INFORMTION V. EFFECTIVE DATE OF ORDER
SUBMITTED

Th lation Policy for School Distri he P . _The actions herein above referred to were taken by the
e regulation Policy for School Districts on the OS‘Ses‘s'or‘Secretary pursuant to DEl. C, Section 122, in open session

Use and Distribution of Drugs and Alcohol found on Pages .t ihe State Boarsl regularly scheduled meeting on July 16
13010 133 ifhe SchooI.Nurse. AGuide o Responsibil.ities, 1998. The effective date of this Order shall be ten days fro,m
and pages A-55 - A-60 in thi¢andbook for K-12 Education o gate this order is published in thelaware Register of
must be amended. This regulation defines key terms, |dent|f|e'<§ee ulations

the minimum number of elements that each local district must_g— '

have in their local drug and alcohol policies and defines tth IS SO ORDERED this 16th day of $11998.

position of the Department of Education. The amendment is

necessary to change the wording of the first paragraph Obr. Iris T. Metts

section Ill to read as follows, “Each school district shall haveSecretary of Education

a policy on file and update it periodicall The policy shall

contain at a minimum the following”. The other change is to Consented to this Téday of Juy, 1998

substitute the Department of Education for the Department ' '

of Public Instruction in the last paragraph following section STATE BOARD OF EDUGTION

lII.K. Following concerns expressed by the State Board of

Education at the first hearing on the regulation in March,Dr_ James L. Spartz, President

items 1.B. and 1.E. have been deleted because they ar AW, Allen. Vice P’resident

technical assistance information and not regulation. '

Nancy A. Doorey

, , JohnW. Jardine, J
Notice of the proposed amendment of the regulation wag,, Joseph A. Pika

published in the News Journal and the Delaware State NeWBennis J. Savage

on March 16, 1998, in the form hereto attached as Exhibit Apr Claib.ournegD Smith

There were no comments received concerning the '

amendment from the newspaper advertisements. EXHIBIT B

IIl. FINDINGS OFFACT Potiey—for-Sehool-Distriets—on-th@ossession, Use or

Distribution of Drugs and Alcohol
The Secretary and the State Board of Education find that it is g

necessary to amend the regulation in order to update thp The following policy on the possession, use, or
language of the regulation and to delete two items which AYistribution of drugs and alcohol shall apply to all public school
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districts. and marijuana, and shall include any prescription substance

A. The possession, use and/or distribution of alcohol,which has been given to or prescribed for a person other than
a drug, a drug-like substance, a look-alike substance and/dhe student in whose possession it is found.
drug paraphernalia are wrong and harmful to studentsand are C. “Drug paraphernalia” shall mean all equipment,
prohibited within the school environment. products and materials as defined in Section 4701 of Title 16 of

[B—Communications-devicessuchasbutnothimited the Delaware Codgincluding, for example, roach clips,

i i et miniature cocaine spoons and containers for packaging drugs.

D. “Prescription drugs” shall mean any substance
ey W v obtained directly from or pursuant to a valid prescription or
andfor—tistrictcodes—of-conduet. order of a practitioner, as defined inDél. C.,Sec. 4701 (24),

B. Student lockers are the property of the school while acting in the course of his or her professional practice,
and may be subjected to search at any time with or and which is specifically intended for the student in whose
without reasonable suspicion.] possession it is found.

b= C.] Student motor vehicle use to and in the school E. “Drug-like substance” shall mean any noncontrolled
environment is a privilege which may be extended by schoolnd/or nonprescription substance capable of producing a
districts to students in exchange for their cooperation in thechange in behavior or altering a state of mind or feeling,
maintenance of a safe school atmosphere. Reasonablacluding, for example, some over-the-counter cough
suspicion of a student’s use, possession or distribution ofmedicines, certain types of glue, caffeine pills.
alcohol, a drug, a drug-like substance, a look-alike substance F. “Nonprescription medication” shall mean any over-
or drug paraphernalia, or of a student’s possession of athe-counter medication; some of these medications may be a
unauthorized electronic beeper or other communication devicédrug-like substance.”
in the school environment, may result in the student being G. “Look-alike substance” shall mean any
asked to open an automobile in the school environment taononcontrolled substance which is packaged so as to appear
permit school authorities to look for such items. Failure toto be, or about which a student makes an express or implied
open any part of the motor vehicle on the request of schootepresentation that the substance is, a drug or a noncontrolled
authorities may result in the police being called to conduct asubstance capable of producing a change in behavior or
search, and will result in loss of the privilege to bring the altering a state of mind or feeling. Jeel. C.,Sec. 4752A.
vehicle on campus. H. “Possess,” “possessing,” or “possession” shall mean

[E—Students-of-majotity-age+e—age-18-oroldeare that a student has on the student’s person, in the student’s
responsiblefor-theirown-actions—Alt-sueh-students—will  belongings, or under the student’s reasonable control by
be-treated—as—aduttsfor-thepurposes—ofreporting placement of and knowledge of the whereabouts of, alcohol, a
violations-efthispotiey-and-of-thetawto-thepolice—Such  drug, a look-alike substance, a drug-like substance or drug
students—shall-alsobe-onnotice-that-theirparents—and/ paraphernalia.

er-guarthans—witt-benotified(i-thet—address—andfor I.  “Use” shall mean that a student is reasonably known
tetephonenumberisknown-to-the-sehoolj-efthe-students to have ingested, smoked or otherwise assimilated alcohol, a
actions—in—accordance—with—this—potiey} drug or a drug-like substance, or is reasonably found to be

[ D.] All alcohol, drugs, drug-like substances, look- under the influence of such a substance.
alike substances and/or drug paraphernalia found in a J. “Distribute,” “distributing” or “distribution” shall
student’s possession shall be turned over to the principal omean the transfer or attempted transfer of alcohol, a drug, a
designee, and be made available, in the case of a medickdok-alike substance, a drug-like substance, or drug
emergency, for identification. All substances shall be sealegharaphernalia to any other person with or without the exchange
and documented, and, in the case of substances covered b§ money or other valuable consideration.
16Del. C.,ch 47, turned over to police as potential evidence. K. “School environment” shall mean within or on
school property, and/or at school sanctioned or supervised
IIl. The following definitions shall apply to this policy and activities, including, for example, on school grounds, on
will be used in all district policies. school buses, at functions held on school grounds, at extra-
A. “Alcohol” shall mean alcohol or any alcoholic liquor curricular activities held on and off school grounds, on field
capable of being consumed by a human being, as defined ittips and at functions held at the school in the evening.
Section 101 of Title 4 of thBelaware Codgincluding alcohol, L. “Expulsion” shall mean exclusion from school for
spirits, wine and beer. a period determined by the local district not to exceed 180
B. “Drug” shall mean any controlled substance or school days. The process for readmission shall be
counterfeit substance as defined in Section 4701 of Title 16 ofletermined by the local district. (State Board Approved
the Delaware Codgincluding, for example, narcotic drugs January 1991, Revised August 1991)
such as heroin or cocaine, amphetamines, anabolic steroids,
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lll. Eaeh-schooldistrictshalt-develop—and-submit-to the 1. Use/lmpairment: For a first offense, if a
DPepartmentofPublicinstructionby-September1,-199%4for thestudent is found to be only impaired and not in violation of

review-ant-approval-poticies-andforregutations-which-shallany other policies, he/she will be suspended for up to 10
neludeasaminimum; the-following: days, or placed in an alternative school setting for up to 10

days, depending upon the degree of impairment, the nature
Each school district shall have a policy on file and update itof the substance used, and other aggravating or mitigating
periodically The policy shall include, as a minimum the factors. For a second or subsequent offense, a student may

following: be expelled or placed in an alternative school setting for the
A. A system of natification of each student and of his/ rest of the school yea

her parent at the beginning of the schookyaad whenever 2. Possession of alcohol, a drug, a drug-like

a student enters or re-enters the school during the schoaubstance, and/or a look-alike substance, in an amount typical

yea, of the state and district policies and regulations. for personal use, and/or drug paraphernalia: For a first offense,

B. A statement that it is anticipated that the state andthe student will be suspended for 5-10 days, or placed in an
district policies shall apply to all students, except that with alternative school setting for 5-10 days. For a second or
respect to handicapped students, the federal law will besubsequent offense, a student may be expelled for the rest of
followed, and a determination of whether the violation of the the school yea

alcohol and drug policy was due to the studemandicapping 3. Possession of a quantity of alcohol, a drug, a
condition will be made prior tany discipline or change or drug-like substance, a look-alike substance and/or drug
placement in connection with the polic paraphernalia in an amount which exceeds an amount typical

C. A written policy which sets out procedures for for personal use, and/or distribution of the above named
reporting incidents, how authorities and/or parents are to besubstances or paraphernalia: the student will be suspended
contacted, and how confidentiality is to be maintained. for 10 days, or placed in an alternative school setting for 10

D. A written policy on how evidence is to be kept, days. Depending on the nature of the substance, the quantity
stored and documented, so that the chain of custody is clearlgf the substance and/or other aggravating or mitigating
established prior to giving such evidence over to the police.factors, the student also may be expelled.

E. A written policy on search and seizure. H. A policy in cases involving a drug-like substance or
F. A program of intervention and assistance, which a look-alike substance for establishing that the student
includes: intended to use, possess or distribute the substance as a drug.
1. Having in each school building at least one I. A policy which establishes how prescription and

person to whom staff can refer students to receive initialnon-prescription drugs shall be handled in the school
counseling and to obtain information on counseling/treatmenenvironment and when they will be considered unauthorized
services available to the student, on the studleights, if and subject to these state and local policies.
ary, to those services, and on the confidentiality which the  J A policy which sets penalties for the unauthorized
student can expect. possession of communication devices.
2. A written statement, available to be given to K. A policy which sets out the conditions for return
students or their parents, on what resources are available @fter expulsion for alcohol or drug infractions.
the school environment and in the community for counseling
and for drug and/or alcohol treatment. The policy shall include the designation of a district
3. A system which ensures that all staff members committee composed of teachers, parents, school nurses, and
are aware of resources in and referral procedures within theommunity leaders. Any revisions in the local school district
school environment, and encourage students to seek suppguolicy will be submitted to the DepartmentoefPubtictastraction
and assistance. Education for review and approval.
4. A system which encourages or requires that a
student with alcohol or drug problems be assessed to
determine the extent of alcohol or drug involvement and that BEFORE THE DIPARTMENT OF EDUGATION OF THE

the student receive the appropriate level of counseling or STATE OF DELAWARE
treatment needed.

5. A policy of notification of the conditions under REGULATORY IMPLEMENTING ORDER
which the district will provide or pay for alcohol and/or drug
counseling/treatment and/or testing, and the extent to which SAFETY

the cost of such services must be borne by the student.

G. A discipline policy which contains, at a minimum, I. SUMMARY OF THE EVIDENCE AND INFORMTION
the following penalties for infractions of state and district drug SUBMITTED
policies.
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The Secretary seeks the approval of the State Board afecessary to repeal the regulation. Therefore, pursuant to 14
Education to repeal the regulation on Safety, pages A-46 anBel. C., Section 122, the regulation attached hereto as Exhibit
A-47, section I.M.2. a., b., and d. in tHandbook for K-12 B is hereby repealed.

Education. This section includes references to safety issues

all addressed to the school principal. This section, with the IV. TEXT AND CITATION

exception of item c., should be repealed because it is mainly

there for technical assistance purposes and where a regulatidrhe text of the regulation repealed hereby shall be in the form
was adopted as directed Bglaware Code, Title 14, Chapter attached hereto as Exhibit B, and said regulation shall be
2, Section 204, th€éode has been repealed. Part a. states thatemoved from thélandbook for K-12 Education.

the principal is responsible for a safe school environment and

should become responsible for the laws relating to such a V. EFFECTIVE DATE OF ORDER

responsibility. This does not need to be made into a regulation.

Part b. refers to the use of eye protection devices for studenfBhe actions hereinabove referred to were taken by the
and refers to th®elaware Code, Title 14, Section 8302, Secretary pursuantto D&l. C., Section 122, in open session
Requirements for Eye Protection in Educational Institutionsat the said Board's regularly scheduled meeting on July 16,
in the State of Delaware. This requirementisin@bde and 1998. The effective date of this Order shall be ten (10) days
does not need to be regulated by the Department of Educatiofrom the date this Order is published in Belaware Reqister
Part c. will be amended later as a separate regulation agf Regulations.

recommended by the State Board at their April meeting. Part

d. says that the principal will properly supervise the arrival IT IS SO ORDERED this 16th day of July, 1998.

and departure of school buses and will hold exit drills twice

each year. The Delaware School Transportation ManuaDEPARTMENT OF EDUCATION

addresses the responsibilities of principals concerning thér. Iris T. Metts, Secretary of Education

arrival and departure of school buses. Part d. should not be

regulated because it is already covered in schoolApproved this 16th day of July, 1998.

transportation regulations. Parts e. and f. address the issues

of playground equipment and playground safety. ThHeeld  STATE BOARD OF EDUCATION

C., Section 204, Kindergartens and Playgrounds and othebr. James L. Spartz, President

Schools law has been repealed and the existence of the lajean W. Allen, Vice President

was the reason for the regulatory language of parts e. and f. iNancy A. Doorey

theHandbook for K-12 Education. Title 14, Section 1056, of John W. Jardine, Jr.

theDel. C., gives the local school boards the responsibility forDr. Joseph A. Pika

the use, control and management of their playgroundDennis J. Savage

equipment, hence the Department of Education does not neddr. Claibourne D. Smith

to make regulations on playground equipment and safety. Repeal of Regulation for Safety

Notice of the proposed regulation was published in the NewsThe Secretary seeks the approval of the State Board of
Journal and the Delaware State News on April 17, 1998, in théeducation to repeal the regulation on Safety, pages A-46 and
form hereto attached as Exhibit A. The notice invited written A-47, section I.M.2. a., b., and d. in tHandbook for K-12
comments and none were received from the newspapeEducation. This section includes references to safety issues
advertisements. all addressed to the school principal. This section, with the
exception of item c., should be repealed because it is mainly
Il. FINDINGS OF FACT there for technical assistance purposes and where a regulation
was adopted as directed Bglaware Code, Title 14, Chapter
The Secretary finds that it is necessary to repeal this regulatioB, Section 204, thEode has been repealed. Part a. states that
because the information contained in the regulation is eithethe principal is responsible for a safe school environment and
technical assistance, a repeat of exisbey C. language or should become responsible for the laws relating to such a
Department of Education Regulations, or it is the prerogativeresponsibility. This does not need to be made into a regulation.
of the local school board to make regulations governing thePart b. refers to the use of eye protection devices for students
issue. and refers to th®elaware Code, Title 14, Section 8302,
Requirements for Eye Protection in Educational Institutions
. DECISION TO REPEAL THE REGULATION in the State of Delaware. This requirementis inGbde and
does not need to be regulated by the Department of Education.
For the foregoing reasons, the Secretary concludes that it iRart c. will be amended later as a separate regulation as
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recommended by the State Board at their April meeting. PartBEFORE THE DIPARTMENT OF EDUCATION OF THE

d. says that the principal will properly supervise the arrival STATE OF DEIAWARE

and departure of school buses and will hold exit drills twice

each yea The Delaware Schodlransportation Manual REGULATORY IMPLEMENTING ORDER
addresses the responsibilities of principals concerning the

arrival and departure of school buses. Part d. should not be TITLE | COMPLAINT PROCESS

regulated because it is already covered in school

transportation regulations. Parts e. and f. address the issues SUMMARY OF THE EVIDENCE AND INFORMTION

of playground equipment and playground safd@the 14Del. SUBMITTED

C., Section 204, Kindergartens and Playgrounds and otheFhe Secretary seeks the approval of the State Board of

Schools law has been repealed and the existence of the laducation to amend a section of tHandbook for K-12

was the reason for the regulatory language of parts e. and f. iEducation entitled’itle | Complaint Process, SectioR.,

theHandbook for K-12 Education. Title 14, Section 1056, of pages A-15 and A-16. This regulation needs to be amended

theDel. C., gives the local school boards the responsibility forto reflect the requirements of the Elementary Secondary

the use, control and management of their playgroundeEducation Act (ESEA) of 1965 as amended by the Improving

equipment, hence the Department of Education does not neeimericds Schools Act (IASA) of 1994. The amendment to

to make regulations on playground equipment andysafet  the federal act requires the State to adopt written procedures

for receiving and resolving any complaint from an organization

B2 SAFEFRY or individual that the State or an agency or consortium of
& Theprincipatistesponsiblefor-theprovision—of a agencies is violating a Federal Statute or regulation that apply

safe—environment-for-students—and-shoultd-become—Ffamiliato a covered program as listed in the Federal Statute. The

with-the-taws-which-relate-to-stehresponsihility amendments to the Delaware Department of Education
b t4DbelC=8302requiresthe-use-of-eyeprotection Regulation change the Department of Public Instruction to

devicesforstudents-and-stafFwhite participatingin-hazardoushe Delaware Department of Education, change the name of

activittes—(For-furtherinformation-see-Reguirtementsfor Eyethe regulation to Federal Programs General Complaint
Protectionin-EducationaHnstitutions-inthe-State-of Detaware Procedures, list all of the programs covered by the complaint

{Febraary-19751.) process as defined in the Federal Statute and add the Goals
c. Pupils being released from school for other than 2000: Educate America Act of 1994 to the list of covered
medical purposes shall be released only to their parents or forograms. Section 3 (formerly 2.b.) of the DOE regulation also
persons authorized by their parents. The schoolhas been changed to encourage individuals to file a complaint
superintendent, principal, or others delegated by thewith the local school district prior to filing a complaint with the
superintendent or principal, shall check carefully to make certairDelaware Department of Education, but does not preclude
that the person claiming to represent the parent is so authorizefiling first with the state agergc
Written authority is preferable; howaya check may be made
by telephoning the parent for confirmation. Notice of the proposed amendment was published in the News
& TFhe-principatwill-see-that-alt-buses—areproperly Journal and Delaware State News on June 16, 1998, and no
stpervised-oratrivatand-departure—Exitdrits-shattbe-earriecomments were received from the newspaper advertisements.
otutatteasttwice-each-yearheprincipatas-weltas-teachers
and-drivers-shotld-be-famitiar with-the-State-of Betaware-School Il. FINDINGS OFFACT
Franspottation-Mantah-(Aptitt976).
e. FEaehdistrictshaltadoptapotieystatementthatshall The Secretary finds that it is necessary to amend this regulation
addfess—fhe—msfarlaﬁeﬁ—mamfeﬁaﬁee—epera&eﬁ—peﬁemc selbecause the Federal statute requires that the State adopt written
5 ipmemirocedures for receiving and resolving any complaints from
w&h—emﬁ*aas—eﬁ—sa#e—use—by—sfudems—aﬁd—public. an organization or individual that the State or an agency or
f Thebuildingprineipatisresponsibleforforming an consortium of agencies is violating a Federal statute or
adhee—adwsery—eefﬁmmee—te—assm—rﬁ—rmﬁemeﬁ%mg andregulation that apply to a covered program listed in the statute.

s—a#efy—ﬁ«mwss—ef—ﬂﬁe—Playgretmd—Safefy—Peﬁey—sheuld be Ill. DECISIONTO AMEND THE REGULATION
s—a#efy—msﬂﬁeﬁefrpregr&ms—md—wﬂa‘espfead—mssemrﬁatlon For the foregoing reasons, the Secretary concludes that it is

necessary to amend the proposed regulation. Therefore,
pursuant to 1Del. C., Sec. 122, the regulation attached hereto
as Exhibit B is hereby amended. Pursuant to the provisions of
14 Delaware Code, Section 122(e), the amended
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regulationereby adopted shall be in effect for a period of @ TheTittle+Office-shattresolvethe-complaintand
five years from the effective date of this order as set forth inisste-a-writtenreportinetudingfindings-of-factand-adecision

Section V. below. to-the-partiesincludedHn-the-complaintwithin-sixty-eatendar
days-ofthereceiptofthe-complaint—An-extensionofthe time
IV. TEXT AND CITATION timit-may-be-made-by-the—TFitte+Office-only-if-exceptional

The text of the regulation amended hereby shall be in the form B) TheTitle+Office-may-conductanindependent
attached hereto as Exhibit B, and said regulations shall ben-site-investigation-of-a—complaintifit-determines-that an
cited in the document entitlé&egulations of the Department en-site-investigation-isheeessary

of Education. b An-organizationoramindividuatmay-fite-a-written,

V. EFFECTIVE DATE OF ORDER concerningan-ateged-viotationby-the tEAof aFederatstatute

The actions hereinabove referred to were taken by the @) Thecomplaintmustinctude{a)ya-statement that
Secretary pursuant to BEel. C., Sec. 122, in open session at the-EEAhas-viotated-areguirement-of-a—tederat-statute or
the said Board’s regularly scheduled meeting on July 16, 199&egutationsthatappty-to-theFitte H-EAProgram-ane-(b) the
The effective date of this Order shall be ten (10) days from thdacts-on-which-the-statementis-based.

date this Order is published in the Delaware Register of @ The-supetintendent-or-the-agency-head-of the

Regulations. tEA-shalt-resolve-the-complaintane-issue—a—writter—report
inetuehing-findings-offactand-a-decisiontothepartiesinvolved
IT IS SO ORDERED this 16th day of July, 1998. n-the-complaintwithinthirty-calendar-days-of-thereeeipt of
the-comptaint.
DEPARTMENT OF EDUCATION B) An-appeatofthetEA-decisionmaybemade by
Dr. Iris T. Metts, Secretary of Education the-complainantto-theFitle+Office-of the- Bepartmentof-Public
astraction—The-appeat-shalt-be-in-writing-ane-signed-by the
Approved this 16th day of July, 1998. individtatmaking-the-appeat—the TFitle+Office-shaltresolve
the-appeatinthe-same-manneras-acomplaint-asindicated in
STATE BOARD OF EDUCATION Act-through-3.
€ Any-partyto-the-complaint-has-therighttorequest
Dr. James L. Spartz, President the-Seeretapd—S-—DPepartment-of Eduecationtoreview the
Jean W. Allen, Vice President finatdecision-ofthe Fitte +HOffice—Theregquestforanappeal of
Nancy A. Doorey the-deecision-to-the-Secretary-shaltbe-made-inwriting-to the
John W. Jardine, Jr. Fittle+Office-within-sixty-days-ofthereceiptof-the-decision.
Dr. Joseph A. Pika & Complaints-and-appealsto-theTitle+Officeshall be
Dennis J. Savage mattecto-thefoltowing-adedress:
Dr. Claibourne D. Smith
Fitte+Office
EXHIBIT B PepartmentofPublictastruetion
PO Box1402
FROM THE HANDBOOK FOR K-12 EDUCATION Devet-Defaware-19903
I.LF.2.  TITLE | COMPLAINT PROCEDURES {State Boart-Appreved--ebraary-1990)
& Anorganizationoramindividuatmay-fite-a-written,
sighed-ecomplaint-with-the—TFitle +HOffice—of-thebBetaware AS AMENDED

af-atteged-viotation-by-atocatEducation-Ageney(LEA) or FEDERAL PROGRAMS GENERAL COMPLAINT
the-StateEducation-Ageney(SEA)of-a—tederal-statute or PROCEDURES*

with—200-73-75-of the—TFittletregulations-and-the-following 1. Programs that are covered by this complaint process
procedures: include: Part A of Title I, Improving Basic Programs Operated
@) Thecomplaintmustinctude{a)a-statement thatby the Local Education Agency; Part B of Title I, Even Start
the-SEA-or-an-tEA-hasviolatedareguirement-oef-a-FederaFamily Literacy Program; Part C of Title I, Migrant Education;
statute-orregutations-thatappty-to-theFitte H-EAP+regram; Part D of Title I, Children and Youth who are Neglected,
antH{b)the-facts-on-which-the-statementis-based. Delinquent, or at Risk of Dropping Out; Title Il Eisenhower
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Professional Development Program; Subpart 2 of Part A Titlethe Secretar U. S. Department of Education, to review the
I1l, State and Local Programs for Schobdéchnology  final decision of the Delaware Department of Education. The
Resources; Part A ditle IV, Safe and Drug Free Schools and request for an appeal of the decision to the Secretary shall
Communities; and Title VI, Innovative Education Program be made in writing to the Delaware Department of Education
Strategies, as required under the Elementary Secondanyithin sixty days of the receipt of the decision.

Education Act (ESEA) of 1965, as amended by the Improving 5. Complaints and appeals to the Delaware Department
Americds Schools Act (IASA) of 1994. In addition the of Education shall be mailed to the following address:
Delaware Department of Education is extending the complaint

procedures to include programs under the Goals 2000: Educate Director of Unified Planning and Quality Assurance

America Act of 1994. Department of Education
2. Anorganization or an individual may file a written, P._0O. Box 1402

signed complaint regarding an alleged violation of Federal = Dover, Delaware 19903

Program Statutes or regulations. The complaint shall be filed

with the Department of Education and may involve either a* IDEA Part B, as amended, has other specific remedies

Local Education Agency or the State Education Agenc and procedural safeguards specified under Section 615 of the
a  The complaint shall include (a) a statement that Act to protect disabled students. See the Ssate

the State Education Agency or a Local Education AgencyAdministrative Manual: Programs for Exceptional Children.

has violated a requirement of a Federal statute or regulation

that applies to these Local Education Agency programs. And

(b) the facts on which the statement is based.

b. The Delaware Department of Education shall DEPARTMENT OF HEA LTH AND

resolve the complaint and issue a written report including

findings of fact and a decision to the parties included in the SOCIAL SERVICES
complaint within sixty calendar days of the receipt of the DivisioN oF SocIAL SERVICES
complaint. An extension of the time limit may be made by Statutory Authority: 31 Delaware Code,
the Department of Education only if exceptional Section 505 (3Del.C.505)

circumstances exist with respect to a particular complaint.
c. The Delaware Department of Education may BEFORE THE DEIAWARE DEPARTMENT OF HEALTH

conduct an independent on-site investigation of the AND SOCIAL SERVICES
complaint, if it determines that an on-site investigation is
necessat IN THE MATTER OF: |

3. An organization or an individual is encouraged to |
file a written, signed complaint with the Local Education REVISION OF THE REGULATIONS |
Agengy, prior to submission of the complaint to the Delaware OF THE MEDICAID/MEDICAL |
Department of Education, concerning an alleged violation byASSISTANCE PROGRAM |
the Local Education Agency of a Federal statute or regulatiorbM AP301.25 |
that applies to the Local Education Agetscgrogram.

a  The complaint shall include (a) a statement that NATURE OF THE PROCEEDINGS:
the Local Education Agency has violated a requirement of a
Federal statute or regulation that applies to the Local Education

Ags ncyj programs and (b) the facts on which the Statemen[“Department") initiated proceedings to update policies related
IS base b h , q h head of th to Medicaid eligibili. The Departmeis proceedings to amend
) e superintendent or the agency head of the; regulations were initiated pursuant toR28laware Code

Local Education Agency shall resolve the complaint and issu%ection 10114 and its authority as prescribed tpedaware
a written report including findings of fact and a decision to Code Section 512

the parties involved in the complaint within thirty calendar The Department published its notice of proposed

days of the receipt of the complaint, . regulation changes pursuant to 29 Delaware Code Section
. C An appeal of the Locall Education Agency 10115 in the April Register of Regulations, requiring written
decision may be made by the compllalnar.n_ to the D?partme%aterials and suggestions from the public concerning the
of E(.juc.at_|on. The a}ppeal shall be in writing and signed byproposed regulations to be produced by May 1, at which time
the individual making the appeal. The Department Ofthe Department would receive information, factual evidence

Education shall resolve the appeal in the same manner as g public comment to the said proposed changes to the
complaint, as indicated in 2. a, b and c. regulations

4. Any party to the complaint has the right to request

The Delaware Department of Health and Social Services
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No written or verbal comments were received relating
to this proposed rule. The budget unit may be modified to exclude related
individuals with income except:

FINDINGS OF FACT:
. * a parent is always financially responsible for the
The Department finds that the proposed changes as sehinor (under age 18)natural/adopted, non-emancipated
forth in the April Register of Regulations should be adoptedchild, or unborn child,
as written. e a spouse is always financially responsible for a

spouse,
THEREFORE, IT IS ORDERED, that the proposed P .

regulations of the Medicaid/Medical Assistance Program are

adopted and shall be final effective August 10, 1998. respensibiefor his—child-or unbern-ehild-and-the-chil

June 1,1998 ehﬂdfeﬁ—feH#heﬁv—ﬂ%ey—afe—respeﬁs-rHe—\#m—be—plaeed in
Date of Signature separate-brdgetunits.

* unmarried partners with a mutual child (child in
Gregg C. Sylvester, M.D. common) are always financially responsible for the child or
Secretary unborn child. Neither partner is responsible for the other

even though both parents are responsible for their mutual
Delaware Medical Assistance Program Eligibility Manual ~ child.

REVISION: NOTE: The parent, spouse, or partner may be excluded

from the poverty level budget unit if he or she is receiving
DMAP 301.25 assistance under another Medicaid group.
Composition of Budget Unit

Individuals to Include in the Budget Unit:

The budget unitis composed of various adults who are legally/

financially responsible for each other and various children  ® Pregnant woman and unborn child(ren)

(related or unrelated) for whom the adults have legal * The spouse

responsibility or for whom the adults have accepted parental-

. 2 [NOTE: If the income of the stepfather makes some
like responsibility.

of the stepchildren ineligible, put them in another budget unit

. with their natural mother.

One family and/or household may be composed of one or ]

morebbgdget u_nlts and an individual may belong to more thar]f the income of the stepparent makes some of the stepchildren

‘? .u get '.E' H E”.E .°’EHI'EIE t’.dge_ t umt ' |usteafe ude any ineligible, do not count the stepparent income. The stepparent
N i VIS VIS HIL G HT T et PFEYram ond his or her own children remain in the budget unit.

exclude-the-QMB-or-StEMB-ndividuat-and-his-er-herineome . . .
e Unmarried partners if the couple have a child for
individual who is receiving SSI. Any individual who is receiving whom they have assumed parental-like responsibilfiie

assistance under ABC, GA, Disabled Children, HCBS, OMB child and the unmarried partners will first be included in the
SLMB. or other Medicaid only group may be included Or'budqet unit. An unmarried partner (who is not the parent of

excluded from the budget unit. If the income of the individual the child) must be excluded when his or her income makes

who is receiving medical assistance under another eliqibilitythe child or the other unmar_rled partner ineligible. o
group makes another individual ineligible, we will exclude the ~ °  Include both unmarried partners when determining

individual who is receiving assistance under another eligibility the_eligibility of a mutual child or a mutual unborn child.
roup. The pregnant woman will count as two (or more).

¢ Other natural or adopted children under age 18 that
both parents have in common. Families have the choice of

from-the-budgetunitThe budget unit must exclude any
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including or excluding siblings—ifa-sibting-hasincome that
et I itineigible ol th iReome . . , \gters
is-exclided—Fhe-exelusionof-asibling-with-incomered Fhe i _ ibh fth Ucesage-18-er-overwhetivetogetherwit-betrseparate-budget
€8 \ \ FEruSeato-aeterMiRfpits. Related adults age 18 or ovétor example, two sisters
: nd age 18 or over who live together will be in a separate budget
cannotbeputinaseparate-budget lindtchild has income, i,
include the child with income in the budget unit, butdo not o  jrelated adults age 18 or ovSingte-aduits-will

count that childs income when determining the eligibility . ot-be-bidgeted-together-tntess-they-have—children— If an
of the siblings. the parents, or other individuals in the budget ied leis tivine | i I.'Id for

unit. The childs income is counted when determining his or |, horH o I Lin the same
her own eligibility Please note that the income of a child Sinale adults an’d unmarried partners will not be
btdgetunitSingle adults and unmarried partners will nc

Wl'hqbl'ls' a T;:.'or pﬁrent 1= Cﬁ.?dnted when determining thebudqeted together unless they have children. If an unmarried
eligibility of his or her own child. couple is living together and they have a child for whom they

* Other related or unrelated children under age 18n5ye assumed parental-like responsibiline child and the
(such as a niece, cousin, friéadhild, minor sibling of adult).  ynmarried partners may be placed in the same budget unit.

This is permissible because there is no technical requirement

that the child be |IV|ng in the home of a SpeCified relative. If NOTE: An unmarried partner (WhO is not the parent of the
the children are ineligible in the big budget unit, place themchild) must be excluded when his or her income makes the
in a separate budget unit—-the-ineome-of-ar-adtt-siblingchild or the other unmarried partner ineligible.
renders—the—minor-sibling—inetigible ptace-the-minrerin a

separate—budgetunitnclude the adult sibling who has «  Festerparentsare notbudgeted with the-fosterchild.
assumed parental-like responsibility for a minor sibling in Needy-foster-parents-are-placee-in-a-separate-budget unit.

the budget unit. If the income of the adult sibling renders the

minor ineligible, place the minor in a separate budget unit.
* The parents of a pregnhant minor living together in

the same home. Do not include her parents if the pregnant DEPARTMENT OF HEA LTH AND

minor is considered emancipated. See technical eligibility

for an explanation of emancipation. SOCIAL SERVICES
DivisioN oF SociaL SERVICES
Individuals to Exclude From the Budget Unit: Statutory Authority: 31 Delaware Code

Section 505 (3Del.C.505)

BEFORE THE DEIAWARE DEPARTMENT OF HEALTH
AND SOCIAL SERVICES

¢ Individuals who are recipients of SSI are excluded..
Individuals who are recipients of ABC, GA, Medicaid anly |N THE MATTER OF:
QMB, SLMB, may be included or excluded in the budget
unit. REVISION OF THE REGUIATIONS
¢ Parents of the father of a baby or unborn when theOF THE MEDICAID/MEDICAL
pregnant minor is living there with his parentg/e will ASSISTANCE PROGRAM
include the parents of the father if he is under age 18 and is
applying for Medicaid. NATURE OF THE PROCEEDINGS:
* Astepparentiftheincome-ofthe-stepparent-makes
the-stepehildren-ineligible. The Delaware Department of Health and Social Services
e (‘Department”) initiated proceedings to update policies related
to durable medical equipment, EPEDand practitioner
services. The Departméstproceedings to amend its
regulations were initiated pursuant to P@laware Code
Section 10114 and its authority as prescribed lyd&aware
Code Section 512.
The Department published its notice of proposed
regulation changes pursuant to 29 Delaware Code Section
10115 in the May Register of Regulations, requiring written

¢ A sibling, if the income of the sibling makes th
budget unit ineligible. The sibling with income may not be
placed in a separate budget unit.

NOTE: If an individual is not included in the budget unit, do
not include his or her income.

Individuals in Separate Budget Units:
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materials and suggestions from the public concerning thélhe physician must prescribe the most appropriate type of
proposed regulations to be produced by June, at which tim@continence products for the recipient and the DME supplier

the Department would receive information, factual evidencemust dispense the least costly appropriate product of that

and public comment to the said proposed changes to thgpe. Physicians are expected to prescribe an accurate daily

regulations. allowance, and DME suppliers are cautioned not to routinely
No written or verbal comments were received relating dispense the Medicaid maximum allowance of eight units per

to this proposed rule. day unless medically necessary

FINDINGS OF FACT: The DMAP considers the following types on incontinent
products suitable for recipients who have incontinence:
The Department finds that the proposed changes as seliapers/briefs, incontinent undergarments, guards, pads or
forth in the May Register of Regulations should be adoptediners. Medicaid recognizes that some patients may require
as written. two types of incontinent products to meet their needs, but the
daily combined usage of both is not to exceed the expected
THEREFORE, IT IS ORDERED, that the proposed daily allowance of eight units per day
regulations of the Medicaid/Medical Assistance Program are
adopted and shall be final effective August 10, 1998. The DME supplier must use the locally assigned procedure
code WW?798 - Disposable Incontinence Products - Medically
June 5, 1998 Necessary - For Ages Over £afs. Billing must include a

description of the product dispensed, manufactsineame,

Gregg C. Sylvester, M.D. and product numberThe supplier must use locally assigned
Secretary procedure code WW800 or WW801, depending on the age of

the recipient, when reusable incontinent products are
Delaware Medical Assistance Program Provider Manuals prescribed for the treatment of incontinence.

REVISIONS: The DMAP does not cover menstruation sanitary supplies,
nor additional incontinent supplies for menstruation. Further
Durable Medical Equipment Provider Specific Policy Manual Medicaid will not cover Pull-up disposable training pants as
they are not viewed as an appropriate treatment for

. DEFNHONAND OVERVIEW incontinence and do not represent the least costly appropriate
alternative health service available. Disposable incontinent
lll. CRITERIA FOR COVERAGE supplies are not to be dispensed under HCPCS procedure

code A5149 (incontinence/ostomy supphiscellaneous).

Coverage of Diapers for Children Under days of Age

PoeweredAir HetationFluidized Bed/Mattress

Incontinence Products

Individual consideration may be given for the coverage of
Coverage for Recipients age da¥'s and Over disposable diapers for those children under four years of age

when the use is outside the normal range (the DMAP considers
Incontinence products for recipients age four years and oldegight diapers per day to be normal usage). A letter from the
may be covered by the DMAP when prescribed by a physiciarattending practitioner must be submitted to the Medical
as medically necessary for the treatment of incontinence relateReview Team detailing medical necessityrhe letter must
to a diagnosed condition. Treatment of incontinence aims taddress the child'diagnosis, the fefcts of the condition, the
control the condition through bladder or bowel retaining, or duration of the condition, the functional level of the child, the
other behavior management techniques, diet modification, drugiumber of diapers used per dasy the excessive number is
therapy and possibly sgery. All reasonable attempts at medically necessanand if attempted, the results of toilet

control treatment are expected to be made. training. Authorization is required for the coverage of diapers
for children under four years of age. If the service is approved,

The DMAP may cover disposable incontinence products forthe DME provider will be required to submit a CMN using the
recipients age four years and avdihe DME supplier must locally assigned procedure code WW799.

maintain the physiciag’prescription for an incontinent product
in their client files and the prescription must be renewed everjfexceeded Units

six months.

The DMAP has established an upper limit on medically

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998




FINAL REGULATIONS 223

necessary incontinence products for recipients age four yeatsaining—Prior-adthorization-isreguired-for-the-coverage of
and over This limit (8 per day) represents the maximum usageatlapefs—feﬁem}&reﬂﬂﬁdef—fetrﬁyears—ef—age—ﬁ—me—ser|ce is
and will be waived only in extraordinary circumstances. If theap
recipients need exceeds the limit, the DME supplier is reguwedusrﬁg-the-}eeﬂl—HGPeS—eedeWW—mg

to submit a letter from the attending practitioner documenting
the recipient diagnosis, why the excessive number is The-bBMAPhas-established-anuppertimit-on—rmedically
medically necessarthe total number of incontinence products neecessary-tdisposable-tiapersforchildren-overfouryears of
needed, and the period of time for which the approval is beingge—TFhistimit{8-perday)representsthe-maximumusage and
requested. The letter will be returned to the DME provider ifwitt-be-waived-onty-in-extraordinary-cireumstanees—H the

these requirements are not met. patientsneed-exceeds-thelimit-the-DMEsupplieristeguired
to-stbmitadetterfromthe-attendingpractitionerdocumenting
VI. EPSDT PROGRAM SPECIFIC POLICY thepatient-tiagnosis-why-the-excessive-numberismedically
necessatthe-totatnumberof-tiapersneededand-theperiod
Non-Covered Services of-time-for-which-the-approvatis beingreguestec—rhe-letter
wittbereturned-to-the- BMEprovideriftheseregtirements are
Diapers notmet.

Diapers routinely used for children under 4 years of age ar&quipment Specific Coverage Criteria

not covered. Refer toEgtipment-Specific-Coverage-Criteria
for-BiapersSection lll, Criteria for Coverage, Incontinence Bitibtanket Phototherapy Blanket
Products, for-a—teseription-ofreqguirementsforcoverage of

thapers-underage-four{4pecific coverage exceptions. The DMAP will coverbitiblanketghototherapy blankets to
treat abnormal bilirubin levels in newborns. The DME provider

Pull-Up Disposable Training Pants should use code—WWS80®WW839 when requesting
authorization for the—bitiblankgthototherapy blanket—Fhe
Pull-Up disposable training pants are not an appropriateEPSBTHMedicalReviewdam-may-atthorize-therentat-of a
treatment for incontinence and do not represent the least costhitibtanketRental may be authorized for up to, but not to exceed,
appropriate alternative health service available. Therefore9 7 days-—Fthe-BDMEprovidermustattach-atetter-ef-medical
they are considered to be a non-covered service. |hecessityfrom-the-attending-practitionerto-the-CMN— The
memmw%&mmmdﬁwﬁgﬁmmm%m&mdude—ﬂ—bﬂﬁm—w%ﬁeﬁa@e DME

during provider may only bill for days the unit was in use and must

feHe{—fFaHaiﬁg-wheﬁ—i{—is—rﬁe&eaHy—ﬁeeessary attach all bilirubin laboratory data to the CMN. A separate
physicians letter of medical necessity will be required when

Fhe-DMAP-doesnot-generalty-coverineontinenee-tiners, use exceeds the 7 day limit.
thaper-doublers—sanitary-pads;etc.
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providerforthe-device. Fhe-CMN-submitteeHto-the DMAPforan-adtherization-number
mustbe-signed-by-the-attending-practitioner

VI AUGMENTATIVE & AL TERNATIVE
The DMAP may cover orthotics/prosthetics for children under COMMUNICATION DEVICES & SER/ICES
the age of 21 through the EPSDT program. Requests for these
items require—priorauthorizationwith a CMN.-ant-a A. SCOPE OF COVERAGE

practitionetstetterof-medicatnecessitit is important that
the supplier include ICD-9 CM diagnosis(es) that are relevantAugmentative and alternative communication (AAC) devices
to the procedure codes being authorized on the CMN. are defined as electronic or non-electronic aids, devices, or

systems that assist a Medicaid beneficiary to overcome or
The DME provider must requestpriauthorization by using ameliorate (reduce to the maximum degree possible) the
HCPCS procedure codes that begin with “L” followed by four communication limitations that preclude or interfere with
(4) digits. The DME provider must not re-define the proceduremeaningful participation in current and projected daily
and must use a code that describes the exact item dispensexttivities. Meaningful participation means effective and
If the use of a miscellaneous code is necessary, the providefficient communication of messages which takes into
must include a description of the device and itemizedaccount the beneficiary’'preferences. Examples of AAC
explanation of all charges. devices include:

communication boards or books;

Fhetrepltacement-of-an-orthotic-orprosthetic,dueto-growth, .  electrolarynxes;
reguires—documentation—of—theprevious—and—eurrent -  speech amplifiers; and
meastrements—ant—afut-exptanation—thatatt-possible . electronic devices that produce speech and/or
adjustments-have-beermadde supplier may be requested written output.

to submit documentation of measurements and/or adjustments
for replacement of an orthotic or prosthetic due to growth. AAC devices include devices that are constructed for use as

communication devices as well as systems that may include a
Enuresis Alarm computerwhen an important use of the computer will be as
the beneficiaryd communication device. AAC devices also
The DMAP will cover enuresis alarms for children over age include related components and accessories, including
four years. This bed-wetting alarm requirespaisthorization  software programs, symbol sets, overlays, mounting devices,
andaletterof-medicatnecessity fromthe-attending-practitioneiswitches, cables and connectors, auditeisual, and tactile
with the CMN.The supplier must include the appropriate ICD- output devices, and necessary supplies, such as rechargeable
9 CM diagnosis code(s) on the CMMWhen requesting batteries.
authorization for the enuresis alarm the supplier is required to
use the IocaIIv assmned code WW8—39ae—feHewmg AAC services are treatment to assist Medicaid beneficiaries
i in meeting the full range of their communication needs. AAC
medi‘eal—ﬁeeess-ify' services are within the scope of practice of speech-language
Physical findings in relation to nocturnal enuresis. pathologists. The goal of AAC services will be accomplished
Effects of any behavior modification programs.  by:

- Effects-of-any-medieation-theragif-applieable. . developing and improving expressive

Orthotics/Prosthetics

communication and/or language comprehension skills and
Mie-Key Skin Level Gastrostomy Kit abilities that may be adversely affected by e.g., congenital or
This kit must be-prioauthorizedvith a CMN.-ane-adtetterof  developmental disabilities;
medicalneecessityisreqtired-from-the-attendingpractitioner  :  maintaining and protecting beneficiaries’ existing

When requesting prior authorization for this kit the provider expressive communication and/or language comprehension
must use code WW8@28 on the CMN. Code WW-8(849 skills and abilities from loss or deterioration due to e.g.,
may-also-be-used-when-additional-supplies;sueh-as-the Secyprogressive impairments and disabilities; and
tokextension-set{I2tength)isneedaulst be used when - restoring beneficiaries’ expressive communication
requesting adapters for skin level gastrostomy kits (the requestnd/or language comprehension skllls and abilities damaged
is limited to 5 adapters per monthy—t-approvec—the-BMAP or lost due to e.g., diseases, disahilitytraumatic injur

wittcoverup-to,butnotexceed, Sadapterspermaiitien
requesting other additional supplies needed with the skin level'he scope of AAC services includes diagnostic, screening,

gastrostomy kit code WW800 must be used—Approval forpreventive, and corrective service provided by or under the
atldittonat-supplies-witthotbegivenpriorto-the-datesofservice direction of a speech-language pathologist. Specific activities
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include evaluation forrecommendation of, design, set-up- comprehension) limitations that preclude or interfere with
customization and training related to the use of AAC devicesmeaningful participation in current and projected daily
activities. It must:

Settings in Which AAC Services May be Provided - conform to the scope of coverage stated in this
policy;
AAC services are covered under multiple Medicaid categories, : be based on the evaluation criteria and data reporting
including, but not limited to: requirements stated in this policy;
- anindividuals home as part of home health services, - satisfy the medical need criteria stated in the policy;
which includes supplies, equipment, and appliances suitabland
for use in the home; . indicate that the beneficiary has demonstrated
. inpatient hospital services; potential to benefit from AAC devices and/or services at a
. out-patient hospital services; basic and reasonable level.

:nursing facility services; and
intermediate care facilities for persons with mental Eligible Individuals
etardatlon, developmental disabilities and related condition.
AAC services will be provided to beneficiaries with significant

Because all AAC devices are customized to overcome oexpressive communication or receptive (language
ameliorate each beneficias)¢ommunication limitations, and comprehension) impairments: beneficiaries who currently lack
are for the sole and exclusive use of a single benefitllgy  adequate functional communication skills and abilities through
cost of AAC devices for residents of nursing facilities and/or gestures, speech and/or writing. These impairments include
ICF/MR-DD facilities is not included in the facilis/"per diem” but are not limited to: apraxia of speech, dysarthria, and

or daily rate for that beneficiary cognitive communication disabilities
Treatment Plan & Physician Endorsement of Medical
Necessity Required Trial Use Periods for AAC Devices

Assessment is necessary prior to the development of thé trial use period for AAC devices is not required but may be

treatment plan and physician endorsement. For detailedecommended by the speech-language pathologist who

information refer to Section B, Assessment, Data Reportingconducts the AAC evaluation as described in Section C,

and Procedural Requirements. Review Criteria of this policyThe results of trial use periods
are often instructive in determining the most appropriate AAC

A speech-language pathology treatment plan is required fointervention, and thus are preferred. If the results of the

all requests for DMAP funding for AAC devices and AAC assessment are clinically inconclusive, Medicaid may require

services. Other health professionals, as appropriate, mag trial use period.

participate in the development of the treatment plan. The

treatment plan must be prepared by a speech by a speechedicaid authorization for rental of AAC device(s) will be

language pathologist who: approved for trial use periods when the speech-language
- has a certificate of clinical competence from the pathologist prepares a request consistent with the requirements
American Speech-Language-Association; as described in the Trial Use Period Request section of this

has completed the equivalent educational policy. The reasons for a trial use period request include, but
reqguirements and work experience necessary for thare not limited to: the characteristics of the beneficgary’
certificate; or communication limitations; lack of familiarity with a specific

has completed the academic program and iSAAC device; and concern that the beneficiary has not had
acquiring supervised work experience to qualify for the sufficient experience with the requested device to permit

certificate. determination of the deviceappropriateness

A physician must document endorsement of such plan througfirial Use Period Request
either completion of a DMAP approved form or letter of medical

necessity For individuals enrolled in a managed care plan, If a speech-language pathologist or Medicaid seeks a trial use
the endorsing physician must be the primary care physicianperiod, a plan for this period must be developed by the speech-

language pathologist that includes:
The AAC devices and AAC services must be an integral part -  the duration of the trial period;

of the treatment plan. The treatment plan must address each :  description of the speech-language patholagjist’
beneficiarys uniqgue communication abilities and the gualifications that satisfy Medicaglprovider participation
expressive _communication or receptive (languagerequirements;
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description of the speech-language patholagjist’ current and projected daily activities, as compared to the
AAC services training and experience (and the AAC servicether AAC devices considered; and

experience of all other professionals, as appropriate) involved - justification stating why the recommended AAC
in the assessments of the beneficiarfinctioning and device (including description of the significant
communication limitations; characteristics and features) is the least costiyially

+  benéeficiary identifying information, such as name, effective alternative form of treatment to overcome or
Medical Assistance ID#, date of the assessment, medicameliorate the communication limitations that preclude or
diagnosis (primarysecondarytertiary), and significant interfere with the beneficiary’meaningful participation in
medical history; current and projected daily activities.

- the AAC device(s) to be examined during the trial
period, including all the necessary components (e.g.Purchase or Rental
mounting device, software, switches or access control
mechanism); The speech-language pathologist is required to estimate

- description of the AAC devices assessmentwhether it is more cost effective to rent or purchase the
components, such as vocabulary requirementsyrequested AAC device. In addition to price, material factors
representational system(s), display organization and feature& determining cost &fctiveness include availabilitgxpected
rate enhancement technigues, message characteristics, speesieful life, upgradabilityand warranty availabiliand terms.
synthesis, printed output, display characteristics, feedbackThe determination to rent or purchase will be based upon cost
auditory and visual output, access techniques and strategiesffectiveness and must also take into account the comparative
and portability and durability concerns, if any delay in providing the device to the beneficiatMo AAC

- the identification of the service provider(s), e.g., device will be denied approval solely because it is not available
speech-language pathologists, educators, residentidbr rental.
providers, etc. who will assist the beneficiary in learning and
using the AAC device(s) during the trial period; AAC devices purchased by the Medicaid program become

- the identification of the AAC service provider(s) the property of the beneficiary
who will assess the trial period; and

the data collection schedule and the evaluationRepair and Replacement
criteria, specific to the beneficiaryhat will be used to
determine the success or failure of the trial period. AAC Device(s) Repair
Medicaid will pay for repair to keep AAC device(s), accessories
Trial use period proposals must request Medicaid funding forand other system components (“devices”) in working
rental of, or otherwise state the source of all necessargondition. Repair will be covered for the anticipated useful
components of the AAC devices, including AAC services lifetime of the device(s), and for as long thereafter as the
provider(s) who will assist the beneficiary during the trial usedevice(s) continue to be the appropriate treatment for the
period. beneficiary Medicaid payment for repair will include diagnostic
testing of the device, parts, labor and shipping, when not

Trial periods may be extended and/ofafiént AAC devices otherwise available without charge pursuant to a
provided, when requested by the speech-language pathologisianufactures warranty
responsible for evaluating the trial use period.

Medicaid AAC device repair will be subject to the following
Trial Use Period Results procedure:
- When a device ceases to function propetie
Results of trial use periods must be submitted with a priorbeneficiary a person acting on behalf of a beneficiany
approval request. The results must include the following: Medicaid staff will notify the device manufacturer or the

. identification of the requested AAC devices manufactures designee for the purpose of repaird follow
including all required components, accessories, peripherathe manufacturés or designesg’instructions to send the

devices, supplies, and the device vendor; device for assessment.
identification of the beneficiarg’ and - When a device is received by the manufacturer or

communications partner AAC devices preference, if any; manufactureis designee for the purpose of repdhe

. Jjustification stating why the recommended AAC manufacturer or designee will conduct an assessment of the
device (including description of the significant device to determine whether it can be repaired, and if so, prepare
characteristics and features) is better able to overcome aa written estimate of the diagnostics, parts, labbipping,
ameliorate the communicate limitations that preclude orand total cost of the repaas well as the fdctiveness (i.e.,
interfere with the beneficiarg’meaningful participation in  estimated durability) of the repair
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If Medicaid was the original payment source for the device,replacement period is not limited to devices for which Medicaid
the manufacturer or manufactuedesignee for the purpose was the original payment source.

of repair will;
- repair the device if the total cost of the repair is AAC Device Repairs Greater Than $300.00 and AAC Device
less than or equal to $300.00; or Replacement

notify the beneficiary or the person acting on the

beneficiarys behalf that the total cost of the (non-battery) Requests for prior approval for AAC device repairs greater

repait including shipping, will be greater than $300.00, and than $300.00 and for AAC device replacements must be

that prior approval must first be obtained before the repair caraccompanied by the following information:

proceed. When the repair is completed, the manufacturer or .  description of the speech-language patholagist’

representative for the purpose of repair will return the repairAAC services training and experience (and the AAC services

device to the beneficiary experience of all other professionals, as appropriate) involved
in the assessments of the beneficiarfinctioning and

If Medicaid was not the original payment source for the device,communication limitations; and

the manufacturer or manufactuedesignee for the purpose :  benéeficiary identifying information, such as name,

of repair will notify the beneficiary or the person acting on the Medical Assistance ID#, date of the assessment, medical

beneficiarys behalf of the repair cost and that prior approval diagnosis (primarysecondarytertiary), and significant

must first be obtained before the repair can proceed. medical history

If the manufacturer or manufactuterdesignee for repair The speech-language pathologist also must report whether
concludes the device is not able to be repaired, written notic¢ghere have been any significant changes in any of the subject
will be provided to the beneficiary or person acting on theareas identified in the Required Assessment & Data Reporting
beneficiarys behalf that prior approval must be sought to section of this policyThe information must include the items
replace the device. specifically listed in the Sensory Status, Postural, Mobility &

Motor Status, Current Speed, Language & Expressive
Procedure for Repair or Replacement of AAC Device BatteriesCommunication Status, Communication Needs Inventory

Summary of Communication Limitations, AAC Devices

If the assessment conducted by the manufacturer oAssessment Components, and the Treatment Plan and Follow-
manufactures designee for repair identifies the device battery Up sections and whether the device remains the speech -
as the malfunctioning or non-functioning part, the following language pathologistrecommendation for beneficiasylse.
procedure will be followed;

. repair of the battery will occur independent of the AAC Devises Replacement or Modification
$300.00 period approval threshold; and

- independent of whether Medicaid was the original Modification or replacement of AC devices will be covered by
payment source for the device, or replacement of the batterivledicaid subject to the following limitations:

will occur without the need of prior approval. - All modification or replacement requests will
require prior approval;

Repair or replacement of an AAC device battery will be - Prior approval request for replacement AAC devices

performed, and the device returned to the benefi@aperson  may be submitted for identical or different devices;

acting on the beneficiary’behalf, as soon as possible. - Requests for prior approval for replacement of

identical AAC devices must explain how replacement is more
Rental of AAC Device During Assessment, Repair and/orcost-effective than repair of current device(s). Data must be

Replacement Period provided about age, repair history (frequershyration and
cost), and repair projections (estimated durability of repairs).
When the manufacturer or manufactisatesignee receives - Requests for prior approval for modification or

notification from the beneficiary or a person acting on thereplacement of AAC devices with different devices due to
beneficiarys behalf that an AAC device is malfunctioning or changed circumstances may be submitted at any time and must
non-functioning, and is being returned for assessment, thinclude the following additional information:

manufacturer is authorized to provide the beneficianya 1. aba significant change has occurred in the
rental basis, an AAC device during the assessment, repaleneficiarys expressive communication impairments and/
and/or replacement period. The rental period is authorized tor receptive communication limitations. Modification or
continue without regard to the need for prior approval for thereplacement requests due to changed individual circumstance
repair and/or replacement of the beneficekAC device. must be supported y a new assessment of communication
Rental of an AAC device during the assessment, repair and/dimitations; or
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2. abalthough there has been no significant change :  Description of the speech-language patholagist’
in the beneficianyds communication limitations, there has AAC services training and experience (and the AAC services

been a significant change in the characteristics, features axperience of all other professionals, as appropriate) involved
abilities of available AAC devices (i.e., a technological in the assessments of the beneficiarfdnctioning and
change) that will overcome or permit a significant further communication limitations.

amelioration of the beneficialyycommunication limitations  Beneficiary Information
as compared to the current AAC device. A detailed 1) Identifying Information:

description of all AAC device changes and the purpose of »  Name
the changes must be provided. In assessing such requests, - Medical Assistance ID number
Medicaid will place particular emphasis on whether the - Date of the Assessment
existing device reasonably achieves its purpose. » Medical diagnosis (primatysecondary
- requests for prior approval for replacement of AAC tertiary)
devices due to loss or damage (either for identical devices - Significant medical history
or different devices) must include additional information 2) Sensory Status:
including a complete explanation of the cause of the loss or +  Vision
damage, and a plan to prevent the recurrence of the loss or :  Hearing
damage. - Description of how vision, hearing, tactile and/

or receptive communication impairments or disabilities
B. ASSESSMENTDATA REPORING AND PROCEDURAL affect expressive communication

REQUIREMENTS 3) Postural, Mobility & Motor Status:
- Motor status
Role Of The Speech-Language Pathologist - Optimal positioning
- Integration of mobility with AAC devices
An assessment of individual functioning and communication - Beneficiarys access methods (and options) for

limitations that preclude or interfere with meaningful AAC devices

participation in current and projected daily activities is required  4) Current Speech, Language & Expressive
for Medicaid funding for AAC devices and AAC services. Communication Status

The assessment must provide the information detailed in the - Identification and description of the
Reqguired Assessment & Data Reporting section of this chaptebeneficiarys expressive or receptive (language
It must be completed by a speech-language pathologist (wittomprehension) communication impairment diagnosis

input from other health professionals, e.g., occupational - Speech skills and prognosis
therapists and rehabilitation engineers). - Language skills and prognosis
- Communication behaviors and interaction skills
Prior Approval (i.e., styples and patterns)
:Indication of past treatment, if any
All requests for AAC device(s): - Description of current communication
require prior approval; strategies, including use of an AAC device, if any
- reguire physician endorsement consistent with the ~ 5) Communication Needs Inventory
definition of AAC as discussed in section A, Scope of - Description of beneficiary current and
Coverage; projected (e.g., within 2 years) communication needs
- must include a sign-bby the beneficiaryguardian - Communication partners and tasks, including
or similar representative as well as the vendor; and partners’ communication abilities limitations, if any
. repairs that are greater than $300.00, and requests - Communication environments and constraints
for modification or replacement of AAC devices require prior which affect AAC device selection and/or features (e.g.,
approval. verbal and/or visual output and/or feedback: distance
communication needs)
Required Assessment & Data Reporting 6) Summary of Communication Limitations

. Description of the communication limitations
The following data are required to be submitted in support ofthat preclude or interfere with meaningful participation in
a prior approval request for AAC devices: current and projected daily activities (i.e., why the
beneficiarys current communication skills and behaviors
Speech-Language Pathologist Identifying Information prevent meaningful participation in the beneficiargtirrent
- Description of the speech-language pathologjist’ and projected daily activities)
gualifications that satisfy the requirements in this policy 7) AAC Devices Assessment Components
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: Vocabulary requirements C. REVIEWCRITERIA

- Representational system(s)

- Display organization and features Medicaid funding for AAC devices will be approved when

- Rate enhancement techniques the devices are established to be medically necessary and the

Message characteristics, speech synthesis]east costlyequally efective, alternative form of treatment to
printed output, display characteristics, feedback, auditory andvercome or ameliorate the communication limitations that

visual output preclude or interfere with the beneficiagymeaningful
Access techniques and strategies participation in current and projected daily activities.

Portability and durability concerns, if any
8) Identification of AAC Devices Considered for Medical Necessity

Beneficiary

- ldentification of the significant characteristics The medical need for AAC devices and services must be
and features of the AAC devices considered for theestablished by a speech-language pathologist (and other
beneficiary health professionals, as appropriate) according to the

- ldentification of the cost of the AAC devices evaluation and data reporting criteria stated in section B,
considered for the beneficiary (including all required Required Assessment and Data Reportamgl be supported
components, accessories, peripherals, and supplies, ds/ a physiciars completion of a DSS-approved form or letter
appropriate) of medical necessity

9) AAC Device Recommendation

- ldentification of the requested AAC devices Ingeneral, medical necessity is established when the requested
including all required components, accessories, peripheratlevice or service meets the criteria of the DSS-approved
devices, supplies, and the device vendor medical necessity standard. See Appendix H in the General

Identification of the beneficiarg’ and Policy for the DSS-approved medical necessity standard.

communication partn& AAC devices preference, if any

- Justification stating why the recommended Subject to these criteria, assessment of “medical necessity”
AAC device (including description of the significant for AAC devices and services will be guided by the following
characteristics and features) is better able to overcome agpecific standards:
ameliorate the communication limitations that preclude or
interfere with the beneficiarg’meaningful participation in  Medical Need Criteria for AAC Devices
current and projected daily activities, as compared to the

other AAC devices considered Medical need will be established for beneficiaries:
Justification stating why the recommended - who have a diagnosis of a significant expressive or

AAC device (including description of the significant receptive (language comprehension) communication
characteristics and features) is the least costiyially impairment or disability;
effective alternative form of treatment to overcome or - whose impairment or disability either temporarily

ameliorate the communication limitations that preclude oror permanently causes communication limitations that
interfere with the beneficiarg’meaningful participation in  preclude or interfere with the beneficissyneaningful

current and projected daily activities participation in current and projected daily activities;
10) Treatment Plan & Follow Up - who have had a speech-language pathologist (and

Description of short term communication goals other health professionals, as appropriate) who:
Description of long term communication goals 1) abperform an assessment and submit a report
Assessment criteria to measure beneficgary’ pursuant to the criteria set forth in section B, Required
progress toward achieving short and long term Assessment and Data Reporting;
communication goals 2) abrecommend speech-language pathology treatment
- Description of amount, duration and scope of in the form of AAC devices and AAC services; and
the AAC services required for the beneficiary to achieve short  3) abprepare a speech-language pathology treatment

and long term communication goals plan that describes the specific components of the AAC
Schedule of data collection devices and the required amount, duration and scope of the

+ Identification and experience of AAC services AAC services that will overcome or ameliorate
provider responsible for training (these services providerscommunication limitations that preclude or interfere with
may include, e.qg.: occupational therapists, rehabilitationthe beneficiarys meaningful participation in current and
engineers, the beneficiap/parents, teachers and other projected daily activities.
services providers) - whose requested AAC devices and AAC services

constitute the least costigqually efiective form of treatment
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that will overcome or ameliorate communication limitations information

that preclude or interfere with the beneficiarmeaningful - Requested additional information and/or
participation in current and projected daily activities. interpretations must be produced as soon as practicable but

in no event more than 21 working days from the date of the
General Principles Governing Medical Need Determinationrequest.

+  The cause of the beneficiasyimpairment or - Requests for additional information and/or requests
disability (e.g., congenital, developmental, or acquired) orfor interpretations of information submitted will be made
the beneficiarys age at the onset of the impairment or prior to issuance of any denial of a prior approval request.
disability may be relevant considerations | the determination
of medical need. Time Limits and Notice for Decision Making

Whether a beneficiarg’ daily activities, - Review of prior approval request required by the
communication partners and communication environmentsMedical Need Criteria for AAC Devices in this section will
are related to or intersect with other benefits and/or servicepe completed within a reasonable amount of time (in most
programs (e.g., school, early intervention services, adulcases no longer than 60 days). If review has not been
services programs, employment) does not preclude @&ompleted within 45 days, the beneficiaguardian, or
determination that the beneficiary has a medical need fosimilar representative will be notified of the status of the

AAC devices and AAC services. pending application.
No cognitive, language, literacgrior treatment, or - Requests for additional information and/or request

other similar pre-requisites must be satisfied by a beneficiaryor interpretations will be made as soon as the need is
in advance of a request for AAC devices and AAC services.identified.

- The unavailability of an AAC devices, component - Decisions on prior approval requests that are not
or accessory for rental will not serve as the basis for denyingimely issued may entitle the beneficiary to pursue an appeal.
a prior approval request for that device, component or -  Wiritten notice of decisions to deny prior approval

accessory The prior approval request must document theor to approve a funding request with or without modifications
manner in which a comparable device may be substituted fowill be provided directly to the beneficiary and vendor

assessment purposes in the event that a trial period ig/ritten notice will be provided to other persons, as
required. appropriate.
+  The unavailability of a warranty for an AAC device

or other component or accessory will not serve as the basiB. GLOSSAR/

for denying a prior approval request for that device, component

or accessoryalthough Medicaid encourages providers to Augmentative and Alternative Communication (AAC)

consider the availability of a reasonable warranty as a factor AAC approaches support, enhance, or augment the

within the device selection process. communication of individuals who are not independent

communicators in all situations. An individ@RAC system

Additional Information Needed - Request for Peer Review should not be a single technique, device, or strabtegyather

When the medical need for an AAC device cannot an array of technigues, devices and strategies from which the

be éstablished pursuant to the criteria stated in the Medicahdividual chooses in order to effectively address the demands
Need Criteria for AAC Devices in this section, based on theof a given communication opportunity

information submitted in support of a prior approval request,
Medicaid will determine and take the following steps: AAC Devices
1) ifinformation required by the Medical Need Criteria Electronic or non-electronic aids, devices or systems
for AAC Devices in this section is not included in the prior that assist a beneficiary to overcome or ameliorate (to the
approval request, then Medicaid will make contact directly maximum degree possible) the communication limitations
with the speech-language pathologist who conducted thehat preclude or interfere with meaningful participation in
assessment for the beneficiddentify the specific additional current and projected daily activities. Examples of AAC
information that is needed, and request that the additionatlevices include: communication boards or books,
information be submitted; and/or electrolarynxes, speech amplifiers, and electronic devices
2) abif an interpretation is required of information in that produce speech and/or written output. AAC devices
the prior approval request, then Medicaid will seek the adviceinclude devices that are constructed for use as

of speech-language pathologist(s) with extensive AACcommunication devices as well as systems that may include
experience recommend to Medicaid by the American Speecha computerwhen an important use of the computer will be

Language & Hearing Association (ASHA), the United Statesas the beneficiarg’ communication device. AAC devices
Society for Augmentative & Alternative Communication also include related components and accessories, including

(USSAAC) and/or RESNA, who will provide the required software program, symbol sets, overlays, mounting devices,
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switches, cables and connectors, auditeisual., and tactile  provided-byprivate-dentistswho-are-enrolied-with-the BMAP
output devices, and necessary supplies, such as rechargeabled-are—pait-directtyfor-dental-services—whenptrovided to
batteries. —s—peeial—ﬁeeds—ehﬂdfeﬁﬂ#he—mee{—fhe—feHewmg-eHgfbll|ty

AAC Services

Treatment to assist beneficiaries in meeting the full rangeSpeciatNeedsEhgibitity-Criteria
of their communication needs. The scope of AAC services
includes diagnostic, screening, preventive, and correctived 5
services provided by or under the direction of a speechprimary i i O
language pathologist. Specific activities include evalu atloneeﬁd1ﬂeﬁs—may43e—ﬂ=eated—by—a—deﬁﬂs{—mme—ls—eﬁreHed with
for, recommendation of, design, sup-up, customization Hﬁe—BMAP—mfheu{—pﬁefapﬁrevanyﬁe—BiM—Beﬁ%aFehmc
programming, and training related to the use of AAC devices. -

Beneficiarys Preferences - Craniofacial-Anomaties
The means and mode of message transmission a - OraifMaxillofacial-Traumea—(requiring—tmmediate

beneficiary prefers to use in a given communicationservice)

interaction. - Serious—Emotional/Behavioral-Disorders*
- Severe-Chronietiness{respiratppardiac—renal,
Current and Projected Daily Activities gastrointestinal)
The activities of daily living in which the individual now - Severe-OrthopedicDisordersiWheelchair-bound
participates and in which it is anticipated the individual will - SpinalBifida
participate when the individualcommunication limitations - Baby Bottle-Syntdrome
have been overcome or ameliorated via the application of AAC - €ancer
approaches. - HiHnfeetion
- Mentat-Retardation
Expressive Communication Limitations - Seizure-bisorders

Difficulties in language production via any expressive
communication modality (speech, writing, sign language, “#When-the-tiaghosed-condition-regtires-generalanesthesia

gesture, facial expression, graphic symbol selection). sedationrestraints-or-othersimitarmeasures-whieh-preclude
. e ing.

Meaningful Participation
Effective and efficient communication of messages, AltotherMedicait-etigible-children-mustfirstbe-evatuated by
taking into account the beneficiasypreferences regarding the-BPHDBental-Clinicbeforereferratandtreatmentby-aprivate

means and mode of transmission. dentist-ean—be—approved{exceptfororthodonties; see
Receptive Communication Limitations —efﬂaedeﬁﬂes—emry)—'FH%meaﬁs—that—efhermse—healthy

Difficulties in language understanding via any communication ki
modality (speech, writing, sign language, gesture, faC|almus-t—sfHH3e—refeFfed—te—a—pfh+afe—deﬁﬁst—by—BPH
expression, graphic symbol selection).
Eovered-Services
EPSDT Provider Specific Policy Manual

ll. QUALIFIED PROVIDERS heal+hy—eh+ldfeﬁwheﬁeed-seﬂﬂees—mﬂ=ﬂeh—eaﬁﬁet—be—pfevided

Providers of EPSDT services could include the State’s healthimade-by-BPH)the DMAP-willcovermedicalty neeessary

department, pediatricians, family practitioners and other privateentat-servicesfortheretiefof painrancHnfectionsresteration
practicing physicians, therapy service providers, providers obfteethane-maintenance-of-dentathealth—Covered-services

specialized supplies and equipment, health maintenancectude:

organizations, prepaid health plans, community/migrant health - Examinations
centersprivate dentists, and other agencies that are routinely - Prophytacties
involved with a child’s physical and mental health needs. - Huoride-treatments

) I fHings
V. CONTENTS/DESCRIPTION OF SERVICES - Extractions

- Pulpotomies
EPSBTSpeciatNeedsDentatProgiaaiude-dental-services - Endeodeonties
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- in-offiee—sedation EPSDT Dental Program
- Stainless-steel-erewns
- Oratsurgery Dental services are covered by the DMAP for children under
- Periodoenties age 21 through the EPSDT program. While dental services
- Prosthodenties continue to be provided through the DPH dental clinics, private
- Emergency-serviees dentists may enroll with the DMAP to help create broader
- Adjunctive-services access to dental care.

Srthedenties Under this dental policy there are minimal program requirements.

An enrolled dental provider may treat any Medicaid eligible
Orthedonticsisacovered-servicesunderthe BMAPSEP SDThild and will be paid directly by the DMAPhe EPSDT dental
Program-forchildren—underage-twenty-one<{21)-years whqrogram does not require prior authorization for services and
have-been—diaghoset-with-a—handicapping™—er—erippling” does not require prior approval by DPH.
matocetusion—Howeveait-orthodontic-eare—must-stit-be
referred-by-antd-approved-by-the- BPH-dentatelinie—Paymenihis EPSDT Dental Program incorporates the previous “Special
of-orthodontic-services-will-contindeto-be-managed-by theNeeds Dental Program” and provides general guidelines for

BPH-thteugh-tsSpeciatDentatProgram. the treatment of all Medicaid eligible children whether or not
they have special needs. For those Medicaid clients who are
ProviderEnrotiment “special needs” children, these guidelines dictate the

requirements for the provision of dental care.
Fo-be-eligibleforpayment-by-the-BMAP-underthe-Special
Needs—DPental-Program—dentalproviders—mustenrotl ancEligibility Criteria
eemraet—w&hﬁe—S%ate—ef—Bveare—Bepar&ﬁeﬁ{—ef—HeaI{h and

Children under age 21 who are currently covered by the DMAP

(Medicaid), are eligible to receive medically necessary dental
Billing-and-Reimbursement services. Eligible children need not have been evaluated and

referred by the DPH Dental Clinics to be treated by dental
Altdental-servieesmustbe-bilted-en-atAcEFs00-claim-form providers enrolled in the DMARCIlients aged 21 or older are

ant-mustbe-submitted-directty-to-EBS-the-Mediecaid-fiscalnot eligible for dental services under Medicaid; billings for
agent—Claims-mustbe-submittedwithinone-year-of-the datelients 21 and older will be denied as non-covered services.
of-service-to-be-considered-forpayment.

Covered Services

See-AppendixAforthelocaltHEPESprocedure-codetsed by
the-BMAP-forbilling-SpeciatNeedsDentatservice. Medicaid covers medically necessary dental services in

appropriate care settings for the relief of pain and infections,
Whenbitling-for-Speciat-NeedsDBental-serviee-theplace ofrestoration of teeth, and maintenance of dental health. Covered
service“3{(doctoisoficeandthetype-ofservice"9"{other services include:
medical-servieermustbe-enterecHn-the-approptiate-block on
the-etaim-form

Examinations Prosthodontics
Endodontics Sealants

Al-servicesprovided-during-a-dental-visitshotit-be-totaled Prophylactics In-office Sedation
and-charged-on-one-—claim-tine—corresponding-to-the—dental  Oral Surgery Permanent and temporary

: fillings
individuat-chage-fora-client-service—bDentatserviceswilt be Radiographs Periodontics
reimbursed-atanegotiatedrate. Extractions Fluoride Teatments

Pulpotomies Adjunctive Services
FhireHParty Liabitity (treatment of dental
pain, anesthesia, drug
MedieaitHs-thepayer-ofHastresort—When-a-Medieait—client management, etc.)

eames—deﬁfal—mstrraﬁee—eevefage—ﬂﬁt—phﬁ—musﬂae billed
Orthodontics

ef—beﬁeﬁts—eﬁdeﬁial-s%atemeﬁ{—mus%be—a&ae{WGﬁedental

claim-and-any-thirdparty paymentmust-be-inedicated—n theOrthodontics is a covered service under MedisaitPSDT
appropriate-fietd-on-the-etaim. Dental Program for children under age 21 who have been
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diagnosed with a *handicapping” or “crippling” malocclusion. provide medical care to Medicaid clients do not provide dental
However all orthodontic care must still be referred by and coverage under the Diamond State Health Plan.

prior approved by the DPH dental clinics. Payment of
orthodontic services will continue to be managed by the DPHMedicaid Card

through its Special Dental Program.

The provider should check the recipisntledicaid card for
Billing and Reimbursement current eligibility before every service (cards are generally
good for the whole month). Dental care is not a covered benefit
A locally assigned HCPCS procedure code is required forfor all Medicaid clients even if they have a Medicaid card.
billing dental services provided to Medicaid eligible children. Clients aged 21 and older are not covered.
The locally assigned HCPCS procedure code, definition, unit
of service definition, service limitations, prior authorization Freedom of Choice of Provider
requirement, rate, place and type of service codes, and
diagnosis codes are found in Appendix A. Clients are permitted free choice of providers. If a dental
provider decides not to bill Medicaid for a service, the provider
When billing for EPSDT dental services the type of servicemust advise the client prior to the delivery of service that the
“9” (Other Medical Service) and the appropriate place of client will be responsible for the bill. The client then retains
service (as listed below) must be entered in the proper blockhe right to decide to be treated and to pay for the service
on the claim form. personally or to seek another dental provider who will accept

the Medicaid payment.

Place of Service:
Medicaid Payment

1 - Inpatient Hospital C - Residential fieatment Center
2 - Outpatient Hospital D - Specialized fieatment Facility =~ Medicaid payment is considered payment in full. Therefore,

3 - Doctots Office G - Emergency Room dental providers may not charge clients for balances not
4 - Patients Home J - Clinic covered by Medicaid, and may not charge clients for services
7 - Nursing Home and reimburse them once Medicaid pays the claim. However

providers may bill a client when Medicaid denies a claim
When billing for EPSDT dental services the diagnosis codebecause the client is not eligible on the date of service, when
‘521" (Disorder of Doth Development and Eruption) must be the service is a non-covered benefit in the Medicaid Program
entered in the proper block on the claim form. (example. age 21 or oldensmetic care, etc.), or when missed

appointments are usually charged to patients and the Medicaid
All services provided during a dental visit should be totaledclient was informed prior to the appointment that missed

and charged on one claim line corresponding to the dentadppointments are considered “not covered” by Medicaid.

HCPCS procedure code from Appendix A. One unit of service

covers all charges incurred during the visit. Do not itemizeConfidentiality

each individual chae for a cliens service on the claim form.

However you should maintain 6i€e records or files showing Client information may only be used for purposes directly

each individual service and charge for review purposes. related to the administration of the Medicaid Program. Client
information may not be made public and lists of Medicaid

Dental services will be reimbursed at a pre-determined rate seflients may not be made and distributed to others. See the

by the State. Medicaid Provider Contract for further details.
Third Party Liability Specialized Supplies and Equipment Further information on

coverage of equipment for children under age 21 is available
Medicaid is the payer of last resort. When a Medicaid clientin the EPSDTand Augmentative and Alternative
carries dental insurance coverage, that plan must be bille€ommunication Devices and Services sediofthe Durable
before Medicaid. A copy of the insurance vou lanation  Medical Equipment Provider Manual.
of benefits, or denial statement must be attached to the dental
claim, and any third party payment must be indicated in the Practitioner Provider Specific Policy Manual

appropriate field on the claim. Medicaid will coordinate benefits
and pay any balance due up to its fee. IX. SPECIFIC CRITERIA FOR ORAL SURGEONS

The managed care organizations contracted by the State f@ental services, including the extraction of teeth, are restricted
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to recipientaunder twenty-one 21 (through age 20) years of STATE OF DEIAWARE
age anchre generally—mustgrovided by the Division of REGULATIONS GOVERNING LEAD-BASELCPAINT
Public Health (DPHDental Clinics Referrals to private dentists HAZARDS

are made by DPH when the scope of work required cannot be
provided by the clinic. Dental services which cannot be ADOPTED JWY 15, 1998, BY THE SECREARY OF
provided by DPH may only be rendered by a private dentistDELAWARE HEALTH AND SOCIAL SERVICES UNDER
oral surgeon following an evaluation and referral by DPH.  AUTHORITY OF 16 DEL. C. CHAPTER 1, §122(3)(t)
EFFECTIVE DATE: AUGUST11, 1998
Dental services are also provided by private dentist through
the EPSDT Dental Program. Eligible children do notneedtd * Please note: There were no changes to this
be evaluated or referred by the DPH dental clinic to be treatefl regulation from the proposed regulation to the
by dental providers enrolled with the DMAP in the EPSDT | final regulation. Due to space limitations the full
Dental Program. text of the regulation is not reproduced here, the
full-text of the regulations was published in the
Services that are authorized by DPH must be billed directlytq June 1, 1998 Register of Regulations page 1906
DPH not the DM/ (1:12 Del.R. 1906) or from the Department of
Health and Social Services.

Dental procedures for recipients age 21 and over are not
covered in any setting.

DEPARTMENT OF N ATURAL
RESOURCES AND
ENVIRONMEN TAL CONTROL

DivisioN oF AIR & W ASTE M ANAGEMENT

SOCIAL SERVICES AR QuALITY MANAGEMENT SECTION

Division OF_PUBLIC HEALTH Statutory Authority: 7 Delaware Code,
Statutory Authority: 16 Delaware Code, Section 6010 (Del.C. 6010)

Section 122(3)(t)(1) (16 Del.C.122(3)(H)(1))

DEPARTMENT OF HEA LTH AND

1. Title of The Regulations:
SUMMARY OF EVIDENCE

STATE OF DELAWARE REGULATIONS GOVERNING Delawarés Low Enhanced Inspection and Maintenance
LEAD-BASED PAINT HAZARDS (LEIM) Program.

The Public Hearing was held on June 24, 1998, at the Jesse Brief Synopsis of The Subject, Substance And Issues:
Cooper Building, Dove DE before John J. Beaman, Hearing

Officer, to discuss the proposed Delaware Health and Social  Adoption of Regulation No. 31 - LOW ENHANCED
Services Lead-Based Paint Hazards regulations. ThenSPECTION AND MAINTENANCE PROGRAM in Kent and
announcements regarding the hearings were advertised aQew Castle Counties (severe ground-level ozone
June 1, 1998, in the Delaware State News, the News Journglonattainment areas of the State), with appendices, covering
and the Delaware Registry of Regulations in accordance witlhoth exhaust emission testing and pressure testing portions;
Delaware La. Mr. ThomasV. May made the agen®y  plan for Implementation of Regulation No. 31 (with
presentation. Attendees were allowed and encouraged tgppendices); Amend Regulation No. 26 - MOTOR VEHICLE
discuss and ask questions regarding all sections of thgnMISSIONS AND INSPECTION PROGRAM which is now

proposed regulations. They offered no negative opinions andleflective of the Sussex County I/M Program.
most questions regarded clarification of the sections. The

public comment period was open from June 1 to July 2, 19983 possibld@erms of the Agency Action:
One written comment was received and supported the

regulations. No negative comments were receiviedifying N/A

documents are attached to the Hearifficé’s record. The

regulations have been approved by the Delaware Attorney Statutory Basis or Legal Authority to Act:
Generdls Ofice.

Title 7, Del. C., Chapter 60
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Clean Air Act Amendments of 1990 EMISSIONS STANDARD(S): The maximum concentration
of either hydrocarbon (HC) or carbon monoxide (C0), or
5. Other Regulations That May Be Affected by The Proposal:both, allowed in the emissions from the tailpipe of a motor
vehicle as established by the Secretary of the Department of
Elimination of Regulation No. 33 - MOTOR VEHICLE Natural Resources and Environmental Control or his designee
PRESSURE TEST AND EMISSION CONTROL DEVICE in Technical Memorandum #2 entitled “Motor Vehicle
INSPECTION PROGRAM which is now contained in Inspection and Maintenance Program - Emission Limit
Regulation No. 31. Determination” dated 12/29/87.

6. Notice of Public Comment: FAILED MOTOR VEHICLE: Any motor vehicle which does
not comply with applicable emission standards during the
The public hearing was held on May 21, 1998 at 6:00initial test or any retest.
p.m. in the auditorium of the DNREC office building located
at 89 Kings Highway in Dover. Secretary’s Order signed JUnFLEET INSPECTION STATION: A facility approved by the
16, 1998 and notice placed Delaware State Newdlews Department to conduct emissions inspections of the motor

Journal. Sunday News Journal. vehicles of a qualified fleet as determined by the Department.
7. Prepared By: MODEL YEAR: The year of manufacture of a vehicle as
designated by the manufacturer, or the model year designation
Philip A. Wheeler (pwheeler@dnrec.state.de.us) assigned by the Division to a vehicle constructed by other
302-739-4791 June 22,1998 than the original manufacturer.
REGULATION NO. 26 MOTOR VEHICLE: Includes every vehicle, as defined in 21

Del. Code, Section 101, which is self-propelled, except farm
MOTOR VEHICLE EMISSIONS INSPECTION PROGRAM tractors and off-highway vehicles.
08/13/98
MOTOR VEHICLE OFFICER: A person who has completed
Section 1 -Applicability and General Provisions an approved emissions inspection equipment training program
and is employed by an official inspection station.
1.1 Except as provided in Section 4 of this regulation, theNEW MOTOR VEHICLE: Amotor vehicle of the current or
standards, requirements and procedures set forth in thipreceding model year that has never been previously titled or
regulation are applicable to all motor vehicles titled andregistered in this or any other jurisdiction and whose ownership
registered within Sussex Couniyd as specified by the document remains as a manufacturer’s certificate of origin.
Department, including any motor vehicles owned or operated
by the federal, state and local governments and their agencie©FFICIAL INSPECTION STATION: The Motor Vehicle Safety
Inspection Stations in Wilmington, New Castle, Dover and
08/13/98 Georgetown, Delaware, operated by the Division.
Section 2 -Definitions
REASONABLE COST: The actual cost of parts and labor which
DIVISION: The Division of Motor Vehicles in the Department is necessary to cause the failed motor vehicle to comply with
of Public Safety of the State of Delaware. applicable emissions standards or which contributes toward
compliance. It shall not include the cost of those repairs
WAIVER: An exemption issued to a motor vehicle that cannotdetermined by the Division to be necessary due to alteration
comply with the applicable emissions standard and cannot ber removal of any part of the emission control system of the
repaired for reasonable cost. motor vehicle, or due to any damage resulting from the use of
improper fuel in the failed motor vehicle.
DEPARTMENT: The Department of Natural Resources and
Environmental Control of the State of Delaware. REGISTERED GROSS VEHICLE WEIGHT(G.V.W.): The vehicle
gross weight designated by the Division on the vehicle
EMISSIONS: Products of combustion discharged into theregistration card which is the total weight of the vehicle and
atmosphere from the tailpipe of a motor vehicle engine. its maximum allowable load.

EMISSIONS INSPECTION AREA:The emissions inspection VEHICLE: Means every device in, upon or by which any
area will constitute the entire State effective April 1, 1990.  person or property is or may be transported or drawn upon a
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public highway, excepting devices moved by human power  A. Any motor vehicle shall be deemed to be in
or used exclusively upon stationary rails or tracks andcompliance with Section 3.1 if the test results are equal to or

excepting off-highway vehicles. less than the emissions standards applicable to the motor
vehicle.

05/09/85 B. Exceptas provided in Section 6.1 C, any motor vehicle

Section 3 - Registration Requirement shall be deemed to be in noncompliance with Section 3.1 if the

test results are greater than the emissions standards applicable
3.1 Effective January 1, 1983, no motor vehicle that is subjecto the motor vehicle.
to this regulation may be granted registration in the State of C. Any motor vehicle which fails its initial emissions
Delaware unless the motor vehicle is in compliance with thetest shall be deemed to be in compliance with Section 3.1 if not
applicable emissions standards, regardless of its pass/faliater than the registration expiration date, the motor vehicle
status of other tests normally performed at the official either (1) is repaired at reasonable cost and is in compliance

inspection station. with applicable emissions standards as determined by an

emissions retest at an Official Inspection Station, or (2) is
02/08/95 granted a waiver pursuant to Section 6.2, or (3) is granted an
Section 4 - Exemptions extension of time not to exceed one month.

D. Whenever the owner of a failed motor vehicle
4.1 The following motor vehicles are exempt from the determines to the satisfaction of the Division that it cannot be
provisions of this regulation: repaired at reasonable cost, the owner may be granted a waiver
A. Allfarm vehicles not required by law to be registered provided the owner makes application to the Division prior to
B. All historic vehicles, kit cars or antique vehicles the registration expiration date or by such other time as may

displaying antique vehicle registration plates. be specified by the Division.
C. Allmotor vehicles with a registered G.V.W. over 8,500
pounds. 6.2 - Waiver issuance criteria
D. All motorcycles. A. Waivers shall be issued only after a vehicle has failed

E. All vehicles that are registered in Delaware, but area retest performed after all qualifying repairs have been
not operated in Delaware consistent with establishedcompleted, and a minimum of 10% improvement (reduction) in
procedures of the Division. hydrocarbons (HC) and carbon monoxide (CO) has resulted

F.  All vehicles that obtain power by a means other thanfrom those repairs.
gasoline internal combustion. (Example: diesel, electric, B. Any available warranty coverage shall be used to
propane, etc.) obtain needed repairs before expenditures can be counted

towards the cost limits in Section 6.2 E of this regulation. The
4.2 Any exemption issued to a vehicle under this Section willoperator of a vehicle within the statutory age and mileage
not have an expiration date and will expire only upon a changeoverage under section 207(b) of the Clean Air Act shall
in the vehicle status for which exemption was initially granted. present a written denial of warranty coverage from the

manufacturer or authorized dealer for this provision to be
07/06/82 waived for approved tests applicable to the vehicle.
Section 5 - Enforcement C. Waivers shall not be issued to vehicles for

tampering-related repairs. The cost of tampering-related repairs
5.1 Enforcement shall be in accordance with the provisionsshall not be applicable to the minimum expenditure in Section

of 7Del. C., Chapter 67. 6.2 F of this regulation. An exemption for tampering-related
repairs may be issued if it can be verified that the part in
6/18/98 guestion or one similar to it is no longer available for sale.

Section 6 - Compliance, Waivers and Extensions of Time  Repairs shall be appropriate to the cause of the test failure,
and a visual check shall be made to determine if repairs were
6.1 Compliance with applicable emissions standards shall bactually made if, given the nature of the repair, it can be visually
determined at an official inspection station or at a fleetconfirmed. Receipts shall be submitted for review to further
inspection station. The idle test procedure prescribed by theerify that qualifying repairs were performed.
Department in Technical Memorandum #1 entitled “Motor D. A minimum of $75 for pre-81 vehicles and $200 for
Vehicle Inspection and Maintenance Program - Vehicle Testl981 and later vehicles shall be spent on related repairs in
Procedure and Machine Calibration”, dated 6/9/82, shall beorder to qualify for a waiver. This minimum cost should not be
the official test procedure. A pass/fail printout from the construed as an amount which must be spent as a condition
emission testing equipment given to the driver will serve asof compliance after an initial failure. This cost relates only to
the driver’s record of the test results. the minimum cost which must be incurred when determining
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the eligibility of granting a waiver. In addition, this regulation 9.1 All emissions testing for the purpose of determining

does not prevent the vehicle owner from performing self-compliance with emissions standards shall be performed using

repairs. equipment approved by the Department and calibration and
test procedures as provided in this regulation.

6.3 The Division shall be responsible for specifying any forms

or procedures to be followed in making applications pursuan®.2 Calibration and test procedures: Reserved.

to Section 6.2.

TECHNICAL MEMORANDUM #1
6.4 Waivers issued pursuant to this regulation are valid untilReserved
the date of current registration expiration.
(Revised 12/29/87)
6.5 Quality control of waiver issuance. TECHNICAL MEMORANDUM #2
A. The program shall include methods of informing MOTOR VEHICLE INSPECTION AND MAINTENANCE
vehicle owners or lessors of potential warranty coverage, an®ROGRAM EMISSION LIMIT DETERMINATION
ways to obtain warranty repairs.
B. The program shall insure that repair receipts are  The five vehicle age groups have different allowable

authentic and cannot be revised or reused. emission rates in the idle mode due to the sophistication of
C. The program shall insure that waivers are only validthe emission control equipment installed by the manufacturer.
for one test cycle. The only exception being the pre-1968 age group which had
no pollution control apparatus, save for a few vehicles with
07/06/82 positive crankcase ventilation (PCV) valves. Installation of
Section 7 - Inspection Facility Requirements PCV valves was virtually a voluntary measure by auto
manufacturers.
7.1 Motor Vehicle Officers employed by the Division shall During the time period March 1 through June 30, 1982,
meet the requirements specified in this regulation. data was being gathered by a mandatory emission inspection

with voluntary repair, at the two vehicle safety inspection lanes
7.2 Test equipment used by the Division shall be a typein New Castle County. The Sun Model CEA-3023 Computer
approved by the Department and testing procedures shall bémission Analyzer (hereafter called the analyzer) has the ability
conducted in accordance with the provisions of thisto store, on conventional data cassettes, all of the input
regulation. required and the results of a test on every vehicle tested. This

is to include date, time, vehicle age group, vehicle registration
7.3 No person employed by the Division to test motor vehiclenumber, hydrocarbon (HC) and carbon monoxide (CO) emission
emissions shall engage in or have an interest in the operatidimits for the particular vehicle age group and the actual HC
of repair facilities located in this State; perform emission relatedand CO emissions from the tested vehicle. A paper printout of
repairs for compensation; or recommend repair facilities tothis information is given to the driver upon being tested. Test

owners or operators of vehicles being tested. procedures were consistent with those described in Appendix
B to Technical Memorandum #1.

07/06/82 During the voluntary emission program, the HC and CO

Section 8 - Certification of Motor Vehicle Officers emission limits programmed into the analyzer were, with one

exception, the same as those used by the State of New Jersey
8.1 A person may not perform the duties of a motor vehiclein its | & M program. Using these limits or “cut points” for
officer for testing motor vehicle emissions or operating each vehicle type gave a very good frame of reference to
emission testing equipment to determine the compliance omnalyze the limits applicable to Delaware.
noncompliance of a motor vehicle as required by this regulation  In general, about 25% of the vehicles tested during that
at an official inspection station unless that person has appliedoluntary program failed to pass the New Jersey standards.
for and has received certification in accordance with the Emission limits for each age group and the failure rate as

provisions of this Section. a percent are shown in Table 1.
8.2 Tobecome certified, a person shall successfully complete Table 1
a training course for this purpose approved by the Division.

HC®
08/13/98 pre 1968 1400 18%
Section 9 - Calibration and Test Procedures and Approved 1968-1970 700 22%
Equipment 1971-1974 500 20%
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1975-1979 300 29% failure of CO limits will not affect registration of the vehicle.
1980 + 100 15%

(1) The urbanized area as defined by the U.S. Bureau of the
Notes (1) Hydrocarbon (HC) emissions expressed as partSensus.

per million (ppm) of non-methane HC (2) This expanded the potential vehicle fleet by a factor of
(2) The New Jersey standards for 1980 and later model4.083 which is the ratio of total NCC population to the urbanized
are 300 ppm of HC area population.

The rate of emission reduction required by the | & M (3) Truck with GVW less than 6,000 pounds
program adoption must be at least 35% reduction of total HQ4) Truck with GVW greater than 6,000 but less than 8,500
emissions from tailpipe at the end of 1987. The 35% is defineghounds

as the difference in emissions of HC between the vehicle fleet Table 2

not having | & M and that having | & M, in the urbanized

portion of the 0zone non-attainment area. Since the mechanidGV LDGT1 LDGT2 HC

of testing only those vehicles registered to an address withipre 1968 pre 1968 pre 1970 1600 ppm

the “urbanized® area would be difficult at best, the entire 1968-1971  1968-1970  1970-1972 1100 ppm
county was included in the calculations for reducti®nghe 1972-1974  1971-1974  1973-1978 800 ppm
types of vehicles to be tested for emissions were broadenet975-1979 1975 & later 1979 & later 600 ppm
to include the two classes of light duty trucks, those underl980 & later 235 ppm*
6,000 pounds G. V. W. and those in the 6,000 to 8,500 pound
G.V.W. class. These two measures reduced the estimated failure *The emission limit of 235 ppm for 1980+ vehicles is the
rate from the 20% of the urbanized auto and station wagoriwarranty” emission limit of 220 ppm plus the accuracy of the
fleet, which is the target rate to accomplish the 35% reductiontesting equipment (+/- 15 ppm)
in the emissions, down to 15%.
Attached as Appendix A to this Technical Memorandum REVISION NUMBER 1 - 5/9/85
is an April 16, 1982, letter from the | & M staff at EPA's Ann
Arbor office. This letter details their evaluation of a 10% The following changes are made effective July 1, 1985, and
stringency factor on the three LD classes of vehicles in NCCconsist of revisions to existing Table 2 of the approved 1982
to provide at least 35% reduction in tailpipe emissions.Ozone SIP Revision
Following up the EPA analysis is a similar analysis for the

Delaware-specific data. With a 15% stringency factor the Table 2 (As Revised)
results show that a 39.7% reduction in HC will be realized

when the same 1,083 factor for “entire county inspection” is LDGV LDGT HC
applied. This is obviously a reduction in tailpipe HC emissions

adequate to meet the EPA requirements. 1968-1970 1970-1972 100 ppm

The selection of cut points for each vehicle class was  1971-1974 1973-1978 800 ppm
accomplished by computer storage and retrieval of the data. 1975-1979 1979-1983 500 ppm
For each vehicle age group, the frequency of each emission 1980 275 ppm
reading was determined and the appropriate percentile selected 1981 & later 1984 & later 220 ppm
as the cut point for that particular age group. For simplicity
and reduced computer storage requirements each individuaWhenever the Department determines that the cutpoints used
reading was grouped in sets of 5 ppm, in the case of HC, anduring 1985 or any subsequent year do not provide the minimal
in sets of 0.05%, in the case of CO. required hydrocarbon reduction, the following cutpoints will
Light duty trucks (pickups and vans) have different levels become effective on the first day of a new calendar year.
of emission controls than those of autos. Age groups of the

two light duty gasoline truck classes LDGTand LDGT2 Table 2
had to be fit into one of the auto age group levels of emission
control. This determination was made by utilizing Table 7 of LDGV LDGT HC

the January, 1981, EPA document entitled “Recommendations 1968-1970 1970-19821000 ppm

Regarding the Selection of Idle Emission Inspection Cutpoints  1971-1974 1973-1978 700 ppm

for Inspection and Maintenance Programs”. The final result ~ 1975-1979 1979-1983 450 ppm

of this exercise is shown in Table 2, and this table represents 1980 275 ppm

the cutpoints adopted in the 1982 S.I.P. revision. Since the 1981 & later 1984 & later 220 ppm

County of New Castle is non-attainment for ozone which is

affected by HC, the rates shown for CO will be recorded, butThis determination shall be based on vehicle test data from
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the first ten months of the past year. Public notice prominently3 '75-'79 '79-'83 400 ppm 4.00
placed in the Wilmington newspapers will announce details of4  '80 (NONE) 220 ppm 2.00
the changes and the circumstances which caused the ‘8l + '84 + 220 ppm [.20

adjustments to be made.
B. Whenever the Department determines that the cutpoints
REVISION NUMBER 2 - 12/29/87 proposed in Part A do not provide the minimal required
hydrocarbon reduction, the following cutpoints will become
The following changes are made effective January 1, 1988effective on the first day of calendar quarter (i.e. January,
and consist of revisions to existing Table 2 of the approvedApril, July or October).
1982 Ozone SIP Revision.

TABLE 2
Table 2
(As Revised) GROUP  AUTO/ PICKUP/VAN HYDROCARBON CARBON
STA.WAG. UNDER 8501# LIMIT DIOXIDE
LDGY  LDGT HC LIMIT(%)
1968-1970 1970-1972 900 ppm A e o 800 ppm 8.00
1971-1974 1973-1978 600 ppm : ,7',749 ,79',;3 g 0 ppm g 0
1975-1979 1979-1983 400 ppm 757979 50 ppm 5
1980 220 ppm 4 80 (NONE) 220 ppm 2.00
1981 & later1981 & later 220 ppm 5 8IPLUS '84PLUS 220 ppm .20

Whenever the Department determines that the cutpoints used
during 1988 or any subsequent year do not provide the minimal
required hydrocarbon reduction, the following cutpoints will
become effective on the first day of a new calendar year.

Low enhanced Inspection and Maintenance Program
Regulation No. 31

Table 2 08/1_3/98 o

(As Revised) Section 1 - Applicability.
LDGV LDGT HC (a) Thi_s program.shall be known as th(i “Low enhancgd
1968-1970 1970-1972 800 ppm Inspection a_nd M_qlntenance F_’rogram or LEIM.Program. ,
1971-1974 1973-1978 500 ppm and shall be identified as such in the balance of this regulation.
1975-1979 1979-1983 350 ppm
1980 220 Egm (b) This I’egU|a'[i0n shall apply to New Castle and Kent
1981 & later1981 & later 220 ppm Counties.

This determination shall be based on vehicle test data fronC) TS Fegu'aﬁon shall apply to all vehicles registered in
the first ten months of the past year. Public notice prominentl)}he following postal ZIP codes:

placed in the Wilmington newspaperswnlannouncedetansof19701 19702 19703 19706 19707 19708 19709 19710 19711

the changes and the circumstances which caused thigz)5 19713 19714 10715 10716 19717 10718 19720 19730

adjustments to be made. 19731 19732 19733 19734 19735 19936 19703 19938 19800
19801 19802 19803 19804 19805 19806 19807 19808 19809

A. The following changes are made effective January 31,19810 19850 19890 19894 19896 19897 19898 19899 19901

1990, and will be retained indefinitely unless circumstances19902 19903 19904 19934 19936 19938 19942 19943 19946

occur which will be described in Part B. 19952 19953 19954 19955 19960 19961 19962 19963* 19964
19977 19979 19980

TABLE 2
GROUP  AUTO/ ~ PICKUP/VAN  HYDROCARBON CARBON * Note: If vehicles registered in Sussex County and with this
STA. WAG. UNDER 8501# - LIMIT lewxl'TDE ZIP code, this regulation is not applicable.
o o (d) The legal authority for implementation of the LEIM
1 68-'70 '70-'72 900 ppm 9.00 : . .
> 7174 7378 600 ppm 6.00 Program is contained in Del.C. Chapter 60, §6010(a).

Appendix 1 (d) contains the letter from the State of Delaware,
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Secretary of the Department to EPA Regional Administrator,or any emission control component of a motor vehicle.

W. Michael McCabe committing to continue the I/M program

through the enforcement of this regulation out to the Emissions Inspection Area: The emissions inspection area
attainment year and remain in effect until the applicable are@hall constitute the entire counties of New Castle and Kent.
is redesignated to attainment status and a Maintenance Plan

is approved by the EPA. 7 Del. C. Chapter 60, §6010(a) doeEmissions Standard(s): The maximum concentration of

not have a sunset date. hydrocarbons (HC), carbon monoxide (CO) or oxides of
nitrogen (NQ), or any combination thereof, allowed in the
(e) Requirements after attainment. emissions from a motor vehicle as established by the Secretary,

This LEIM program shall remain in effect if the area is as described in this regulation.

redesignated to attainment status, until approval of a

Maintenance Plan, under Section 175A of the Clean Air Act,Failed Motor Vehicle: Any motor vehicle which does not
which demonstrates that the area can maintain the relevamtomply with applicable exhaust emission standards,
standard for the maintenance period (10 years) without benefiévaporative system function check requirements and emission
of the emission reductions attributable to the continuation ofcontrol device inspection requirements during the initial test
the LEIM program. or any retest.

(f) Definitions Flexible Fuel Vehicle: Any vehicle capable of operating on
Alternative Fuel Vehicle: Any vehicle capable of operating more than one fuel type, one of which includes gasoline, which
on one or more fuels, none of which are gasoline, and whichmust be tested to program standards for gasoline. This is in
is subject to emission testing to the same stringency as eontrast to alternative fuel vehicles.
similar gasoline fueled vehicle.
Going Concern: Anndividual or business with a primary,
Certified Repair Technician: Automotive repair technician full time interest in the repair of motor vehicles.
certified jointly by the College (or other training agencies or
training companies approved by the Department) and thé&sPM:  Grams per mile (grams of emissions per mile of travel).
Department of Natural Resources and Environmental Control
and the Division of Motor Vehicles as having passed aManufacturer’s Gross Vehicle Weight: The vehicle gross
recognized course in emission repair. (See Appendix 7 (a)) weight as designated by the manufacturer as the total weight
of the vehicle and its maximum allowable load.
Certified Manufacturer Repair Technician:Automotive
repair technician certified by the Department of Natural Model Year: The year of manufacture of a vehicle as designated
Resources and Environmental Control and the Division ofby the manufacturer, or the model year designation assigned
Motor Vehicles, as trained in doing emission repairs on vehicledy the Division to a vehicle constructed by other than the
of a specific manufacturer. (See Appendix 7 (a)) original manufacturer.

College: The Delaware Technical and Community College ~ Motor Vehicle: Includes every vehicle, as defined irD&L
Code, Section 101, which is self-propelled, except farm tractors,

Compliance Rate: The percentage of vehicles out of the totabff-highway vehicles, motorcycles and mopeds.

number required to be inspected in any given year that have

completed the inspection process to the point of receiving aMotor Vehicle Technician: A person who has completed an

final certificate of compliance or a waiver. approved emissions inspection equipment training program
and is employed or under contract with the State of Delaware.

Director: The Director of the Division of Motor Vehicles in the

Department of Public Safety. New Motor Vehicle: A motor vehicle of the current or preceding
model year that has never been previously titled or registered

Division: The Division of Motor Vehicles in the Department of in this or any other jurisdiction and whose ownership document

Public Safety of the State of Delaware. remains as a manufacturer’s certificate of origin, unregistered
vehicle title.

Department: The Department of Natural Resources and

Environmental Control of the State of Delaware. Official Inspection Station: All official Motor Vehicle Inspection

Stations located in New Castle and Kent counties, operated
Emissions: Products of combustion and fuel evaporation by, or under the auspices of, the Division.
discharged into the atmosphere from the tailpipe, fuel system
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Operator: An employee or contractor of the State of Delawarénspection required in paragraph (a) of Section 3. The
performing any function related to motor vehicle inspectionsrequirements are contained in Section 12 of this regulation.
in the State. (b) On-board diagnostics (OBD):
[Reserved]
Performance Standard: The complete matrix of emission factors
derived from the analysis of the model program as defined ir08/13/98
40 CFR Part 51 Subpart S, by using EPA's computerizedSection 3 - Network type and program evaluation
Mobile5a emission factor model. This matrix of emission factors
is dependent upon various speeds, pollutants and evaluatiqa) The LEIM Program shall be a test-only, centralized system
years. operated in New Castle and Kent Counties by the State of
Delaware’s Division of Motor Vehicles.
PFI: The Plan for Implementation of Regulation No. 31, which (1) Network type:

can be also considered to be the technical support document Centralized testing.
for that regulation. (2) Start date:

January 1, 1995
Reasonable Cost: The actual cost of parts and labor which is  (3) Test frequency:
necessary to cause the failed motor vehicle to comply with Biennial testing.
applicable emissions standards or which contributes towards (4) Model year coverage:

compliance. It shall not include the cost of those repairsldle test of all covered vehicles: Model years 1968 and newer
determined by the Division to be necessary due to the alteratiofor light duty vehicles and model years 1970 and newer for
or removal of any part of the emission control system of thelight duty trucks.

motor vehicle, or due to any damage resulting from the use of  (5) Vehicle type coverage:
improper fuel in the failed motor vehicle. Light duty vehicles, and light duty trucks, rated up

to 8,500 pounds Gross Vehicle Weight Rating (GVWR).
Registration Fraud: Any attempt by a vehicle owner or operator  (6) Exhaust emission test type:
to circumvent the requirements to properly and legally register Idle test of all covered vehicles according to the
any motor vehicle in the State of Delaware. requirements found in Appendix 6 (a).

(7) Emission standards:

Secretary: The Secretary of the Department of Natural (Emissions limits according to model year may be
Resources and Environmental Control. found in Appendix 3 (a) (7))

Maximum exhaust dilution measured at no less than
Stringency RateThe tailpipe emission test failure rate 6% CO plus carbon dioxide (GfOon all tested vehicles (as
expected in an I/M program among pre-1981 model yeardescribed in Appendix B of the EPA Rule).
passenger cars or pre-1984 light-duty trucks. (8) Emission control device inspections:

Visual inspection of the catalyst on all 1975 and
Vehicle Type: EPA classification of motor vehicles by weight later model year vehicles with the exception of hew motor
class which includes the terms light duty and heavy dutyvehicles registered in Delaware.
vehicle. (9) Evaporative system function checks:

Evaporative system integrity (pressure) test on 1975
Waiver: An exemption issued to a motor vehicle that cannotand later model year vehicles with the exception of the five
comply with the applicable exhaust emissions standard andanost recent model years.
cannot be repaired for a reasonable cost. (10)  Stringency:

A 20% emission test failure rate among pre-1981
Waiver Rate: The number of vehicles receiving waiversmodel year vehicles.
expressed as a percentage of vehicles failing the initial exhaust  (11) Waiver rate:

emission test. A 3% rate, as a percentage of failed vehicles.
(12) Compliance rate:
08/13/98 A 96% compliance rate.
Section 2 -Low Enhanced I/M performance standard. (13) Evaluation date:
Low enhanced I/M program areas subject to the
(@) On-road testing: provisions of this paragraph shall be shown to obtain the same

The performance standard shall include on-road testingr lower emission levels as the model program described in
of at least 0.5% of the subject vehicle population, or 20,00Cthis paragraph by 2000 for ozone nonattainment areas and
vehicles whichever is less, as a supplement to the periodi2001 for CO nonattainment areas, and for severe and extreme
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ozone nonattainment areas, on each applicable milestone arfd) Subject Vehicles

attainment deadline, thereafter. Milestones for NDall be The LEIM program is based on coverage of all 1968 and
the same as for ozone. later model year, gasoline powered, light duty vehicles and
1970 and later model year light duty trucks up to 8,500 pounds
(b) On-board diagnostics (OBD): GVWR. The following is the complete description of the LEIM
[Reserved] program:
(c) Program Evaluation Vehicles registered or required to be registered within the

(1) Program evaluation shall be used in determiningemission inspection area, and fleets primarily operated within
actual emission reductions achieved from the LEIM programthe emissions inspection area boundaries and belonging to
for the purposes of satisfying the requirements of sectionghe covered model years and vehicle classes comprise the
182(g)(1) and 182(g)(2) of the Clean Air Act, relating to subject vehicles, which are as follows: (See Appendix 5 (a) for
reductions in emissions and compliance demonstration. DMV Out of State Renewals)

(@ Transient mass emission test procedure [Reserved]. (1) All vehicles titled/registered in Delaware from

model year 1968 light duty vehicles and 1970 and later model
08/13/98 year light duty trucks and whose vehicle type are subject to
Section 4 - Test frequency and convenience. the applicable test schedule.

(2) All subject fleet vehicles shall be inspected at an

(@ The LEIM Program shall be operated on a biennialofficial inspection station.
frequency, which requires an inspection of each subject vehicle  (3) Subject vehicles which are registered in the program
at least once every two years, regardless of any change iarea but are primarily operated in another LEIM area shall be
vehicle status, at an official inspection station. New vehiclestested, either in the area of primary operation, or in the area of
must be presented for LEIM program testing not more than 3@egistration. Alternate schedules may be established to permit
months after initial titling. convenient testing of these vehicles (e.g., vehicles belonging

to students away at college should be rescheduled for testing
(b) This system of inspections and registration renewalsduring a visit home).
allows the additional benefit of coupling both enforcement (4) Vehicles which are operated on Federal installations
systems together. Local, County and State police shallocated within an emission inspection shall be tested,
continue to enforce registration requirements, which shallregardless of whether the vehicles are registered in the
require inspection in order to come into compliance. emission inspection jurisdiction. This requirement applies to
Requirements of inspection of motor vehicles before receivingall employee-owned or leased vehicles (including vehicles
a vehicle registration is found in the Delaware Criminal andowned, leased, or operated by civilian and military personnel
Traffic manual Title 21 Chapter 21. Violations of registration on Federal installations) as well as agency-owned or operated
provisions and the resulting penalties are found in the Delawargehicles, except tactical military vehicles, operated on the
Criminal and Traffic Law Manual, Title 21, Chapter 21. One 60 installation. This requirement shall not apply to visiting agency,
day extension shall be available to allow testing and repair.(Seemployee, or military personnel vehicles as long as such visits
Appendix 4 (a) for the citations) do not exceed 60 calendar days per year. In areas without test

fees collected in the lane, arrangements shall be made by the
(c) Stations shall be open to the public at hours designed foinstallation with the LEIM program for reimbursement of the
maximum public convenience. These hours shall equal &osts of tests provided for agency vehicles, at the discretion
minimum of 42 hours per week. Stations shall remain operof the Director. The installation manager shall provide
continuously through the designated hours, and every vehicldocumentation of proof of compliance to the Director. The
presented for inspection during these hours shall receive documentation shall include a list of subject vehicles and shall
test prior to the daily closing of the station. Testing hoursbe updated periodically, as determined by the Director, but no
shall be Monday and Tuesday: 8:00 am to 4:30 pm, Wednesdajess frequently than each inspection cycle. The installation
12 noon to 8 pm, Thursday and Friday 8:00 am to 4:30 pmshall use one of the following methods to establish proof of
These hours may be subject to change by the State. Officialompliance:

inspection stations shall adhere to regular, extended testing () Presentation of a valid certificate of compliance

hours and shall test any subject vehicle presented for a te§tom the LEIM program, from any other LEIM program at least

during its test period. as stringent as the LEIM program described herein, or from
any program deemed acceptable by the Director.

08/13/98 (i) Presentation of proof of vehicle registration

Section 5 - Vehicle coverage. within the geographic area covered by the LEIM program,

except for any Inspection and Maintenance program whose

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998




FINAL REGULATIONS 243

enforcement is not through registration denial. the inspection facility, prior to the test.
(iiy Another method approved by the Director. (@ An official test, once initiated, shall be performed in
(5) Vehicles powered solely by a “clean fuel” such as its entirety regardless of intermediate outcomes except in the
compressed natural gas, propane, alcohol and similar norncase of invalid test condition or unsafe conditions.
gasoline fuels shall be required to report for inspectionto the  (3) Tests involving measurements shall be performed
same emission levels as gasoline powered cars until standarggth equipment that has been calibrated according to the
for clean fuel vehicles become available and are adopted byuality control procedures established by the Department
the State. (4) Vehicles shall be rejected from testing, as covered in
(6) Vehicles able to be powered by more than one fuel this section, if the exhaust system is missing or leaking, or if
such as compressed natural gas and/or gasoline, must be testhd vehicle is in an unsafe condition for testing.
and pass emissions standards for all fuels when such (5) After an initial failure of any portion of any emission

standards have become adopted by the Department.. testin the LEIM program, all vehicles shall be retested without
repairs being performed. This retest shall be indicated on the
(b) Exemptions records as the second chance test. After failure of the second
The following motor vehicles are exempt from the chance test, prior to any subsequent retests, proof of
provisions of this regulation: appropriate repairs must be submitted indicating the type of

(1) Vehicles manufactured and registered as Kit Cars repairs and parts installed (if any). This shall be done by
(@) Tactical military vehicles used exclusively for military completing the “Vehicle Emissions Repair Report Form”

field operations. (Appendix 6 (a) (5) which will be distributed to anyone failing
(3) All motor vehicles with a manufacturer’'s gross the emissions test.)

vehicle weight over 8,500 pounds. (6) Idle testing using BAR 90 emission analyzers
(4) All motorcycles and mopeds (analyzers that have been certified by the California Bureau of
(5) Allvehicles powered solely by electricity generated Automotive Repair) shall be performed on all 1968 through

from solar cells and/or stored in batteries. current (minus three years) model year vehicles in New Castle
(6) Non-road sources, or vehicles not operated on publicand Kent Counties.

roads (7) Emission control device inspection.
(7) Vehicles powered solely by Diesel fuel. Visual emission control device checks shall be performed

through direct observation or through indirect observation
() Any exemption from inspection requirements issued to ausing a mirror. These inspections shall include a determination
vehicle under this Section shall not have an expiration dateas to whether each subject device is present.
and shall expire only upon a change in the vehicle status for (8) Evaporative System Integrity Test. Vehicles shall fail
which the exemption was initially granted. the evaporative system integrity test(s) if the system(s) cannot
maintain the equivalent pressure of eight inches of water using
(d) Fleet owners are required to have all non-exemptedJSEPA approved fast pass methodology. Additionally,
vehicles under their control inspected at an official inspectionvehicles shall fail evaporative system integrity testing if the
station during regular station hours. canister is missing or obviously disconnected, the hoses are
crimped off, or the fuel cap is missing. Evaporative system
(e) Venhicles shall be pre-inspected prior to the emissionintegrity test procedure is found in See Appendix 6 (a) (8) .
inspection, and shall be prohibited from testing should any  (9) On-board diagnostic checks.
unsafe conditions be found. These unsafe conditions include, [Reserved]
but are not limited to significant exhaust leaks, and significant
fluid leaks. The Division and the Department shall not be(b) Test standards
responsible for major vehicle component failures during the (1) Emissions standards.
test, of parts which were deficient or excessively worn prior to HC, CO, CO+CQ (or CQ, alone), emission standards

the start of the test. shall be applicable to all vehicles subject to the LEIM program
and repairs shall be required for failure of any standard

08/13/98 regardless of the attainment status of the area.

Section 6 -Test procedures and standards. () Steady-state short tests.

Appropriate model program standards shall be used
(@) Test procedure requirements. (The test procedure use fa idle testing of vehicles from model years 1968 light duty
perform this test shall conform to the requirements shown invehicles and model years 1970 light duty trucks and newer.

Appendix 6 (a) ). (2) Visual equipment inspection standards performed
(1) Initial tests (i.e., those occurring for the firsttime in a by the Motor Vehicle Technician.
test cycle) shall be performed without repair or adjustment at () Vehicles shall fail visual inspections of subject
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emission control devices if such devices are part of the originalvould apply to the cost of parts for the repair or replacement
certified configuration and are found to be missing, modified, of the following list of emission control component systems:

disconnected, or improperly connected. Air induction system (air filter, oxygen sensor), catalytic
(3) On-board diagnostics test standards. converter system (convertor, preheat catalyst), thermal reactor,
[Reserved]. EGR system (valve, passage/hose, sensor) PCV System, air

injection system (air pump, check valve), ignition system

(c) Applicability. (distributor, ignition wires, coil, spark plugs). The cost of any

In general, section 203(a)(3)(A) of the Clean Air Act hoses, gaskets, belts, clamps, brackets or other emission
prohibits altering a vehicle’s configuration such that it accessories directly associated with these components may
changes from a certified to a non-certified configuration. Inalso be applied to the waiver limit.
the inspection process, vehicles that have been altered from (2) Any available warranty coverage shall be used to
their original certified configuration are to be tested by theobtain needed repairs before expenditures can be counted
Motor Vehicle Technician in the same manner as other subjedibwards the cost limits in paragraph (a)(4) of this section. The
vehicles. operator of a vehicle within the statutory age and mileage

(1) Vehicles with engines of a model year older than thecoverage under section 207(b) of the Clean Air Act shall
chassis model year shall be required to pass the standargsesent a written denial of warranty coverage from the
commensurate with the chassis model year. manufacturer or authorized dealer for this provision to be

(@ Vehicles that have been switched from an engine ofwaived for approved tests applicable to the vehicle.
one fuel type to another fuel type that is subject to the LEIM (3) Receipts shall be submitted for review to further verify
program (e.g., from a diesel engine to a gasoline engine) shathat qualifying repairs were performed.
be subject to the test procedures and standards for the current (4) A minimum expenditure for repairs of $75 for pre-81
fuel type, and to the requirements of paragraph (c)(1) of thismodel year vehicles or a minimum expenditure of $200 for 1981
section. model year and newer vehicles shall be spent in order to qualify

(3) Vehicles that are switched to a fuel type for which for a waiver. The minimum repair cost for 1981 and newer
there is no certified configuration shall be tested according torehicles shall increase to $450 starting January 1, 2000. For
the most stringent emission standards established for thatach subsequent year, the $450 minimum expenditure shall be
vehicle type and model year. Emission control deviceadjusted in January of that year by the percentage, if any, by
requirements may be waived if the Division determines thatwhich the Consumer Price Index for the preceding calendar
the alternatively fueled vehicle configuration would meet theyear differs from the Consumer Price Index for 1989.
new vehicle standards for that model year without such  (5) The issuance of a waiver applies only to those
devices. vehicles failing an exhaust emission tests. No waivers are

(4) Vehicles converted to run on alternate fuels, granted to vehicles failing the evaporative emission integrity
frequently called a dual-fuel vehicle, shall be tested and requiretkst.

to pass the most stringent standard for each fuel type. (6) Waivers shall be issued by the Division Director
(5) Mixing vehicle classes (e.g., light-duty with only after:
heavy-duty) and certification types (e.g., California with (i) avehicle has failed a retest for only the exhaust
Federal) within a single vehicle configuration shall be emissions portions of the program, performed after all
considered tampering. qualifying repairs have been completed;
(iiy and a minimum of 10% improvement (reduction)
08/13/98 in hydrocarbons (HC) and carbon monoxide (CO) has resulted

Section 7 - Waivers and compliance via diagnostic inspectionfrom those repairs. This requirement [Section 7 (a) (6) (ii)] will
cease to be in effect starting January 1, 2000.

(@) Waiver issuance criteria. (7) Qualifying repairs include repairs of primary
() Motorists shall expend a reasonable cost, as define@mission control components performed within 90 days of

in Section 1 of this Regulation in order to qualify for a waiver. the test date.

Effective January 1, 1997 for vehicles registered in New Castle  (8) Waivers issued pursuant to this regulation are valid

County and July 1, 1997 for vehicles registered in Kent Countyuntil the date of current registration expiration.

in order to qualify for waiver repairs on any 1981 or later model (9) Waivers will not be issued to vehicles for

year vehicle shall be performed by a certified repair techniciartampering-related repairs. The cost of tampering-related repairs

or a certified manufacturer repair technician, as defined inshall not be applicable to the minimum expenditure in paragraph

Section 1 of this regulation, and must have been appropriatéa)(4) of this section. The Director will issue exemptions for

to correct the emission failure. Repairs of primary emissiontampering-related repairs if it can be verified that the part in

control components may be performed by non-techniciangjuestion or one similar to it is no longer available for sale

(e.g., owners) to apply toward the waiver limit. The waiver
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(b) Compliance via diagnostic inspection. prior to (re)registration;

Vehicles subject to an emission test at the cutpoints  (3) Design a registration denial system which features
shown in Appendix 3 (a)(7) of Regulation 31 may be issued ahe electronic transfer of information from the inspection lanes
certificate of compliance without meeting the prescribedto the Division’s Data Base, and monitors the following
emission cutpoints, if, after failing a retest on emissions, ainformation:

complete, documented physical and functional diagnosis and () Expiration date of the registration;

inspection performed by a Delaware Certified Emission Repair (i) Unambiguous vehicle identification information;

Technician shows that no additional emission-related repairand

are needed. (iiy Whether the vehicle received either a waiver or
a certificate of compliance, and;

(©) (1) In order to meet the requirements of the EPA Rule, (iv) The Division’s unique windshield certificate

the State commits to maintaining a waiver rate equal to or lesi&lentification number to verify authenticity; and

than 3% of the failed vehicles. (v) The Division shall finally check the inspection

(2) The Secretary shall take corrective action to lowerdata base to ensure all program requirements have been met
the waiver rate should the actual rate reported to EPA be abougefore issuing a vehicle registration.
3%. (4) Ensure that evidence of testing is available and

(3) Actions to achieve the 3% waiver rate, if required, checked for validity at the time of a new registration of a used
shall include measures such as not issuing waivers on vehicleghicle or registration renewal.
less than 6 years old, raising minimum expenditure rates, and (5) Prevent owners or lessors from avoiding testing
limiting waivers to once every four years. If the waiver rate through manipulation of the title or registration system; title
cannot be lowered to levels committed to in the SIP, or if thetransfers do not re-start the clock on the inspection cycle.
State chooses not to implement measures to do so, then the (6) Limit and track the use of time extensions of the
Secretary shall revise the I/M emission reduction projectiongegistration requirement to only one 60 day extension per
in the SIP and shall implement other LEIM program changesvehicle to prevent repeated extensions.
needed to ensure the performance standard is met.

(b) (1) (i) Owners of subject vehicles must provide valid

08/13/98 proof of having received a passing test or a waiver to the

Section 8 - Motorist compliance enforcement. Director’s representative in order to receive registration from
the Division.

(a) Registration denial. (i) State and local enforcement branches, such as

Registration denial enforcement (See Appendix 8 (a),police agencies, as part of this program, shall cite motorist
the Systems Requirement Definition for the Registrationwho do not visibly display evidence of compliance with the
Denial process) is defined as rejecting an application forregistration and inspection requirements.
initial registration or re-registration of a used vehicle (i.e., a (iii) Fleet and all other registered applicable vehicle
vehicle being registered after the initial retail sale andcompliance shall be assured through the regular enforcement
associated registration) unless the vehicle has complied witlmnechanisms concurrent with registration renewal, on-road
the LEIM program requirement prior to granting the testing and parking lot observation. Fleets shall be inspected
application. This enforcement is the express responsibilityat official inspection stations.
of the Division with the assistance of police agencies for on (iv) Federal fleet compliance shall be assured
road inspection and verification. The law governing the through the cooperation of the federal fleet managers as well
registration of motor vehicles is found in the Delaware as also being subject to regular enforcement operations of
Criminal and Traffic Law Manual, Title 21, Chapter 21. the Division.

Pursuant to section 207(g)(3) of the Act, nothing in this

section shall be construed to require that new vehicles shal8/13/98

receive emission testing prior to initial retail sale. In Section 9 - Enforcement against operators and motor vehicle
designing its enforcement program, the Director shall: technicians.

(1) Provide an external, readily visible means of
determining vehicle compliance with the registration (a) Imposition of penalties
requirement to facilitate enforcement of the LEIM program. The State of Delaware shall continue to operate the
This shall be in the form of a window sticker and tag stickerLEIM program using State of Delaware Employees for all
which clearly indicate the vehicles compliance status and nextunctions. Should enforcement actions be required for
inspection date; violations of program requirements, the Agreement between

(2) Adopt a schedule of biennial testing that clearly State of Delaware Department of Public Safety Motor Vehicle
determines when a vehicle shall have to be inspected to compRivision and Council 81 of the American Federation of State,
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County and Municipal Employees, Section 8, Disciplinary registration.

Action, and, the State of Delaware Merit Rules, shall be

adhered to in all matters. Applicable provisions of these08/13/98

documents are found in Appendix 9 (a). Section 13 - Implementation deadlines.

(b) Legal authority. All requirements related to the LEIM program shall be effective
(1) The Director shall have the authority to temporarily ten days after the Secretary’s order has been signed and
suspend station Motor Vehicle Technicians’ certificates published in the State Register. This regulation supersedes
immediately upon finding a violation or upon finding the Motor the existing Regulation Numbers 26 and 33 for Kent and New
Vehicle Technician administered emission tests with equipmenCastle Counties effective ten days after the Secretary’s order
which had a known failure and that directly affects emissionhas been signed and published in the State Register.
reduction benefits, in accordance with the Agreement between
State of Delaware Department of Public Safety Motor Vehicle

Division and Council 81 of the American Federation of State, APPENDIX 1 (d)

County and Municipal Employees, Section 8 Disciplinary

Action. Commitment to Extend the I/M Program to the Attainment
(2) The Director shall have the authority to impose Date Letter from Secretary Tulou to EPA Regional

disciplinary action against the station manager or the Motor Administrator, W. Michael McCabe

Vehicle Technician, even if the manager had no direct

knowledge of the violation but was found to be careless inJuly 8, 1998

oversight of motor vehicle technicians or has a history of

violations, in accordance with the Agreement between StatéMr. W. Michael McCabe
of Delaware Department of Public Safety Motor Vehicle Regional Administrator
Division and Council 81 of the American Federation of State, EPA, Region Il

County and Municipal Employees, and the State of Delaware341 Chestnut Building
Merit Rules. The lane manager shall be held fully responsibleéPhiladelphia, PA 19107
for performance of the motor vehicle technician in the course

of duty. Dear Mr. McCabe:

08/13/98 This correspondence is to address one of the cited

Section 10 - Improving repair effectiveness. deficiencies published in the May 19, 1997 EPA rulemaking,
concerning Delaware’s Inspection and Maintenance

A prerequisite for a retest shall be a completed repair form thategulation. | understand that this letter will address the

indicates which repairs were performed. (See Section 6 (a) (5pllowing deficiency:
of this Regulation).
Provide a statement from an authorized official that

08/13/98 the authority to implement Delaware’s I/M program

Section 11 - Compliance with recall notices. as stated above will continue through the attainment
[Reserved] date . ..

08/13/98 The Delaware I/M regulation has no sunset provision

Section 12 - On-road testing. and there is nothing in the Delaware statute that requires our

regulations to have a sunset date nor to be reauthorized in
(@) Periodic random Delaware registered vehicle pulloversorder to continue beyond a sunset date.
on Delaware highways will occur without prior notice to the We fully expect, barring the repeal of 7 Del. Chapter
public for on-road vehicle exhaust emission testing. 67, the Delaware I/M regulation will be implemented to the
full extent of the law through the attainment date and most
(b) Vehicles identified by the on-road testing portion of the likely through the maintenance period when that occurs.
LEIM program shall be naotified of the requirement for an out- Please feel free to contact Darryl Tyler, Program
of-cycle emission retest , and shall have 30 days from the datAdministrator of the Air Quality Management Section at (302)
of the notice to appear for inspection. Vehicles not appearingd39-4791, if you should have any questions.
for a retest shall be out of compliance, and be liable for penalties
under Title 21 of Delaware Criminal and Traffic Law Manual Sincerely,
and the Division will take action to suspend the vehicle Christophe A. G. Tulou, Secretary
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cc: Jeffrey W. Bullock, Governor’s Chief of Staff or for any renewal or duplicate thereof, or for any certificate
J. Jonathan Jones, Governor’s Policy Assistant for Federabr transfer of title, or knowingly make a false statement,
Affairs knowingly conceal a material fact or otherwise commit a
Secretary Karen L. Johnson, Delaware Department offraud in any such application;
Public Safety (6) Drive or move or, being the owner, cause or
Secretary Anne P. Canby, Delaware Department ofknowingly permit to be driven or moved, on any highway any
Transportation vehicle or combination of vehicles which is in such unsafe
condition as to endanger any person or which is equipped in
APPENDIX 3 - (a)(7) any manner in violation of this title, but the provisions of
EXHAUST EMISSION LIMITS ACCORDING TO MODEL this title with respect to equipment on vehicles shall not apply
YEAR to implements of husbandry, road machinery, road rollers or
farm tractors except as herein made applicable;
Group  Auto/Station Wagons Pickup/Van HC co (7) Own or operate any qualified motor vehicle as
(passenger vehicles) “”der85°l#'(-;';‘:tn) ':;““ defined under the International Registration Plan, as
0 authorized in Chapter 4 of this title, not properly displaying
1 1968-70 1970-72 900  9.00 an apportioned plate with required registration credentials,
2 1971-74 1973-78 600 6.00 or operate a qualified motor vehicle without having in that
i 13;279 (}1%?%)83 3(2)8 ‘2188 person’s possession a trip permit registration as authorized
5 1081 + 1084 + 220 1.20 in 8 2103(6) of this title. Any person who violates this

subsection shall, for the first offense, be fined not less than
$115 nor more than $345, and for each subsequent offense
not less than $345 nor more than $575. In addition, such
person shall also be fined in an amount which is equal to the
cost of registering the vehicle at its gross weight at the time
of the offense or at the maximum legal limit, whichever is
less, which fine shall be suspended if, within 5 days of the
offense, the court is presented with a valid registration card
for the gross weight at the time of the offense or the
maximum legal limit for such vehicle.

?2115 (8) Do any act forbidden or fail to perform any act
No person shall: required under this chapter. (36 Del. Laws, c. 10, § 25; 40

i (1) Oper_ate_lor, Eeing_ th? owner Orf] any mot_or vehicle, Del. Laws, c. 38, § 10; Code 1935, § 5563; 43 Del. Laws, c.
trailer or semitrailer, knowingly permit the operation upon a 244, § 14: 21 Del. C. 1953, § 2115: 49 Del. Laws, c. 220, §

highway of any motor vehicle, trailer or semitrailer which is 21; 70 Del. Laws, c. 186, § 1; 70 Del. Laws, c. 202, § 2.)
not registered or which does not have attached thereto and ' T R ' " T

displayed thereon the number plate or plates assigned thereto Revisor's note.—Section 3 of 70 Del. Laws, c. 202,

by the Department and _unexplred registration .plate or plateseffective July 10, 1995, provides: “If any provision of this act
subject to the exemptions allowed in this title, or under

limited ; herwi ided by thi or the application thereof to any person or circumstances is
temporary or limited permits as otherwise provided by thisy, gy invalid, such invalidity shall not affect other provisions

title; 2 Displ it to be displaved or h or applications of the act which can be given effect without
. (2) ISpiay or cause or pe_rmlt to be displayed or havey,q iy 5iig provision or application, and to that end the
in possession any registration card, number plate or

. . | K . h be fictit provisions of this act are declared to be severable.”
registration plate, knowing the same to be fictitious or to Effect of amendments.—70 Del. Laws, c. 202, effective
have been canceled, revoked, suspended or altered;

July 10, 1995, i ted t (7) and redesignated f 7
(3) Lend to, or knowingly permit the use by, one not al; {8) " inserted present (7) and redesignated former (7)

entitled thereto any registration card, number plate or
registration plate issued to the person so lending or permittin% 2116

the uze It:hglreof; ¢ d he D “(a) Whoever violates this chapter shall, for the first
(4) Fail or refuse to surrender to the Department UPONytfanse, be fined not less than $10 nor more than $100 or be
demand any registration card, number plate or reg'Strat'ori'mprisoned not less than 30 days nor more than 90 days o;
plate.dWQ'.Ch t?as_tregn suspended, canceled or revoked #dth. For each subsequent like offense, the person shall be
prow5e Umt |sft|t|e, fctiti " ) fined not less than $50 nor more than $200 or imprisoned
( ) Use a laise or |ct_|t|ous name or addreéss In any,q jasg than 90 days nor more than 6 months or both, in
application for the registration or inspection of any vehicle, addition to which any person, being the operator or owner of

APPENDIX 4 (a)
SECTIONS FROM DELAWARE CRIMINAL AND
TRAFFIC LAW MANUAL PENALTIES FOR NON-
COMPLIANCE OF VEHICLE REGISTRATION

21Del.C.21, 88 2115,2116
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any vehicle which requires a registration fee which is of Delaware when the vehicle owner is unable to return the
calculated upon the gross weight of the vehicle and any loadehicle for inspection prior to the renewal date. Vehicles
thereon shall be fined at a rate double that which is set forthocated within a 200 mile radius of a Division of Motor
in this subsection and be imprisoned as provided herein o¥ehicles facility will be inspected at a division inspection
both. In addition, such person shall also be fined in an amourdtation prior to renewal. All other vehicles may be renewed
which is equal to the cost of registering the vehicle at itsby accomplishing the following procedures:
gross weight at the time of the offense or at the maximum (1) Refer all inquiries on out-of-state renewal to the
legal limit, whichever is less; which fine shall be suspendedDover Correspondence Office (739-3147). Normally,
if within 5 days of the offense the court is presented with acustomers will be provided the out-of-state renewal package
valid registration card for the gross weight at the time of theby the Dover Administrative Office Correspondence Section.
offense for the maximum legal limit for such vehicle. Lane locations may provide the renewal package to walk-in
(b)(1) Notwithstanding the provisions of subsection customers, but the completed paperwork must be mailed to
(a) of this section, whoever violates 8 2115(1)-(5) of this Dover for processing.
title shall, for the first offense, be fined not less than $50 (2) When all documents are completed and the vehicle
nor more than $200, be imprisoned not less than 30 days ndras passed inspection, copies of the Application for Out-of-
more than 90 days, or be penalized by both fine andState Registration and the inspection report (MV Form 210(a)
imprisonment. For each subsequent like offense, such persomill be provided to Dover Lane (Tom Kersey) and DNREC
shall be fined not less than $100 nor more than $300, béir Quality Section (Phil Wheeler).
imprisoned not less than 90 days nor more than 6 months, or (3) Tom Kersey or his designated representative will
be penalized by both fine and imprisonment. load the inspection information on the MV210(a) form into
(2) Any owner or operator of a vehicle which the computer system. The MV210(a) form will be saved for
requires a registration fee which is calculated upon the grostvo years by the Dover lane.
weight of the vehicle, and any load thereon, and who violates  (4) When the inspection information has been loaded,
§ 2115(1)-(5) of this title, shall be fined at a rate double thatTom Kersey will send a Vehicle Inspection Report to Dover
which is set forth in this subsection, or be imprisoned asCorrespondence, the renewal can be completed and the
provided herein, or be both fined and imprisoned. In addition,registration card and plate sticker can be mailed to the
such person shall also be fined an amount which is equal taustomer.
the costs of registering the vehicle either at its gross weightat  (5) All documents will be saved by the Registration
the time of the offense, or at the maximum legal limit, whicheverCorrespondence Section for two years.
is less. Such fine shall be suspended if, within 5 days of the  (6) Random audit procedures: Correspondents prior
offense, the court is presented with a valid registration cardo renewing selected vehicles will call the inspection station
for the actual gross weight of the vehicle at the time of theand inspector shown on the MV210(a) form. One out of
offense. every ten vehicles will be selected to verify the vehicle was
(c) This section shall not apply to violations for which inspected. The verification will be conducted prior to sending
a specific punishment is set forth elsewhere in this chaptercopies to DNREC and Dover lane. Indicate on the bottom of
(d) For any violation of the registration provisions of 8 Page 2 of the form the date and time of verification and the
2102 or 8§ 2115 of this subchapter and in absence of anpame of the person performing the verification. Sandy Tracy
traffic offenses relating to driver impairment’ the violator’s will be in charge of the verification and selection process.
copy of the traffic summons shall act as that violator’s
authority to drive the vehicle involved by the most direct route
from the place of arrest to either the violator’s residence or APPENDIX 6 (a) IDLE TEST PROCEDURE
the violator’s current place of abode. (36 Del. Laws, c. 10, §
32; 37 Del. Laws, c. 10, 88 10, 11; Code 1935, § 5570; 21  From 40 CFR 51 Appendix B to Subpart S — Test
Del. C. 1953, § 2116; 59 Del. Laws, c. 332, 88 1, 2; 64 Del. Procedures
Laws, c. 207, § 2; 69 Del. Laws, c. 307, 881, 3, 4.).” () Idle Test
(a) General requirements. (1Exhaust gas sampling
algorithm. The analysis of exhaust gas concentrations shall
Appendix 5 (a) begin 10 seconds after the applicable test mode begins.
Exhaust gas concentrations shall be analyzed at a minimum
DIVISION OF MOTOR VEHICLES POLICY ON OUT-OF- rate of two times per second. The measured value for pass/fail

STATE RENEWALS determinations shall be a simple running average of the
measurements taken over five seconds.
The following is the Division’s policy for accomplishing (2) Pass/fail determination. A pass or fail

a registration renewal on a vehicle located outside the Statdetermination shall be made for each applicable test mode
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based on a comparison of the short test standards containd@d 90 seconds elapsed time (mt=90).

in Appendix C to this subpart, and the measured value for HC (2) The pass/fail analysis shall begin after an elapsed
and CO as described in paragraph (1)(a)(1) of this appendixtime of 10 seconds (mt=10). A pass or fail determination
A vehicle shall pass the test mode if any pair of simultaneoushall be made for the vehicle and the mode shall be terminated
measured values for HC and CO are below or equal to thas follows:

applicable short test standards. A vehicle shall fail the test (i) The vehicle shall pass the idle mode and
mode if the values for either HC or CO, or both, in all the test shall be immediately terminated if, prior to an elapsed
simultaneous pairs of values are above the applicabldime of 30 seconds (mt=30), measured values are less than
standards. or equal to 100 ppm HC and 0.5 percent CO.

(3) Void test conditions. The test shallimmediately (i) The vehicle shall pass the idle mode and
end and any exhaust gas measurements shall be voided if thige test shall be terminated at the end of an elapsed time of
measured concentration of CO plus CO2 falls below six percen80 seconds (mt=30), if prior to that time the criteria of
or the vehicle’s engine stalls at any time during the testparagraph (1)(c)(2)(i) of this appendix are not satisfied and
sequence. the measured values are less than or equal to the applicable

(4) Multiple exhaust pipes. Exhaust gas shorttest standards as described in paragraph (1)(a)(2) of this
concentrations from vehicle engines equipped with multipleappendix.

exhaust pipes shall be sampled simultaneously. (iii) The vehicle shall pass the idle mode and
(5) The test shall be immediately terminated upon the test shall be immediately terminated if, at any point
reaching the overall maximum test time. between an elapsed time of 30 seconds (mt=30) and 90

(b) Test sequence. (1) The test sequence shall consisieconds (mt=90), the measured values are less than or equal
of a first-chance test and a second-chance test as follows:to the applicable short test standards as described in paragraph
(i) The first-chance test, as described under (I)(a)(2) of this appendix.
paragraph (c) of this section, shall consist of an idle mode. (iv) The vehicle shall fail the idle mode and the
(i) The second-chance test as described undetest shall be terminated if none of the provisions of paragraphs
paragraph (1)(d) of this appendix shall be performed only if (1)(c)(2)(i), (ii) and (iii) of this appendix is satisfied by an

the vehicle fails the first-chance test. elapsed time of 90 seconds (mt=90). Alternatively, the
(2) The test sequence shall begin only after thevehicle may be failed if the provisions of paragraphs
following requirements are met: (D(c)(2)(i) and (ii) of this appendix are not met within an
(i) The vehicle shall be tested in as-received elapsed time of 30 seconds.
condition with the transmission in neutral or park and all (v) Optional. The vehicle may fail the

accessories turned off. The engine shall be at normafirst-chance test and the second-chance test shall be omitted
operating temperature (as indicated by a temperature gaug#,no exhaust gas concentration lower than 1800 ppm HC is
temperature lamp, touch test on the radiator hose, or othdound by an elapsed time of 30 seconds (mt=30).
visual observation for overheating). (d) Second-chance test. If the vehicle fails the
(i) The tachometer shall be attached to the first-chance test, the test timer shall reset to zero (tt=0) and a
vehicle in accordance with the analyzer manufacturer'ssecond-chance test shall be performed. The second-chance
instructions. test shall have an overall maximum test time of 425 seconds
(iii) The sample probe shall be inserted into the (tt=425). The test shall consist of a preconditioning mode
vehicle’s tailpipe to a minimum depth of 10 inches. If the followed immediately by an idle mode.
vehicle’s exhaust system prevents insertion to this depth, a (1) Preconditioning mode. The mode timer shall
tailpipe extension shall be used. start (mt=0) when the engine speed is between 2200 and 2800
(iv) The measured concentration of CO plus rpm. The mode shall continue for an elapsed time of 180
CO2 shall be greater than or equal to six percent. seconds (Mt=180). If engine speed falls below 2200 rpm or
(c) First-chance test. The test timer shall start (tt=0) exceeds 2800 rpm for more than five seconds in any one
when the conditions specified in paragraph (I)(b)(2) of thisexcursion, or 15 seconds over all excursions, the mode timer
appendix are met. The first-chance test shall have an overadihall reset to zero and resume timing.
maximum test time of 145 seconds (tt=145). The first-chance (2) Idle mode. (i)Ford Motor Company and Honda
test shall consist of an idle mode only. vehicles. The engines of 1981-1987 Ford Motor Company
(1) The mode timer shall start (mt=0) when the vehicles and 1984-1985 Honda Preludes shall be shut off for
vehicle engine speed is between 350 and 1100 rpm. If engineot more than 10 seconds and restarted. This procedure may
speed exceeds 1100 rpm or falls below 350 rpm, the modalso be used for 1988-1989 Ford Motor Company vehicles but
timer shall reset to zero and resume timing. The minimumshould not be used for other vehicles. The probe may be
mode length shall be determined as described under paragrapbmoved from the tailpipe or the sample pump turned off if
(D(c)(2) of this appendix. The maximum mode length shall necessary to reduce analyzer fouling during the restart
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procedure. vapor vent line from the charcoal canister and pressurizing——
(i) The mode timer shall start (mt=0) when the gas tank through this line with nitrogen gas. The pressure
the vehicle engine speed is between 350 and 1100 rpm. [ the gas tank is then monitored for two minutes and if the
engine speed exceeds 1100 rpm or falls below 350 rpm, thpressure drops below a specified level, the vehicle is failed.
mode timer shall reset to zero and resume timing. TheThe canister is often difficult to access and the vent hoses
minimum idle mode length shall be determined as describedlifficult to remove and replace. The alternative test consists
in paragraph (1)(d)(2)(iii) of this appendix. The maximum of pressurizing the gas tank from the gas tank filler neck
idle mode length shall be 90 seconds elapsed time (mt=90)nstead of the canister. The gas cap is removed and replaced
(iii) The pass/fail analysis shall begin after an by a gas cap adapter through which the fuel tank is filled with

elapsed time of 10 seconds (mt=10). A pass or failnitrogen gas. The vent hose is clamped at the canister, the
determination shall be made for the vehicle and the idle modgas tank is pressurized and the pressure in the tank monitored
shall be terminated as follows: for two minutes. Clamping the hose rather than removing it

(A) The vehicle shall pass the idle mode is less likely to lead to breakage or hoses left disconnected,
and the test shall be immediately terminated if, prior to anreducing the liability arising from the test procedure. The
elapsed time of 30 seconds (mt=30), measured values amgas cap is tested on a test rig where the gas cap can be
less than or equal to 100 ppm HC and 0.5 percent CO. pressurized on its own. Removing the gas cap and pressurizing

(B) The vehicle shall pass the idle mode the tank from the filler neck has the following advantages:
and the test shall be terminated at the end of an elapsed time
of 30 seconds (mt=30), if prior to that time the criteria of Half of the leaks in the gas tank occur in the gas cap. On those
paragraph (1)(d)(2)(iii)(A) of this appendix are not satisfied vehicles where the canister and vent lines are inaccessible,
and the measured values are less than or equal to th&0% of the emissions reduction available from the evaporative
applicable short test standards as described in paragramystem integrity check can be achieved by just testing the gas
(N(@)(2) of this appendix. cap.

(C) The vehicle shall pass the idle mode
and the test shall be immediately terminated if, at any poinfTesting the gas cap separately allows leaking gas caps to be
between an elapsed time of 30 seconds (mt=30) and 9@entified. The customer can be recommended to replace the
seconds (mt=90), measured values are less than or equal ¢ms cap rather than pay to have a repair station isolate the
the applicable short test standards described in paragraptause of the leak.
(N(@)(2) of this appendix.

(D) The vehicle shall fail the idle mode and The test is less intrusive as the vapor line to the charcoal
the test shall be terminated if none of the provisions ofcanister is clamped off rather than removed. On some vehicles
paragraphs (1)(d)(2)(ii)(A), (d)(2)(iii)(B), and (d)(2)(ii))(C) the vapor line can be reached even when the canister:, itself is

of this appendix. inaccessible. The gas tank can be more rapidly pressurized
(E) Are satisfied by an elapsed time of 90 through the large filler neck opening than from the canister as
seconds (mt=90). the vapor line to the tank typically has a narrow orifice in the

line. This is particularly important when pressurizing the large
vapor space in nearly empty gas tanks. The more rapid pressure

APPENDIX 6 (a) (5) test potentially increases the throughput of the lane. The ESP
Vehicle Emission Repair Report Form method will result in a 50% time saving in the fill time or
approximately 30 seconds. The 30 second time saving in the
* FOR INFORMATION ABOUT THE FORM PLEASE CONTACT THE multi-position lane will result in a lane throughput increase of
DePARTMENT OF NATURAL RESOURCES & E NVIRONMENTAL one to two vehicles per hour.

CoNTROL.
The ESP Alternative Pressure Test is a more accurate test
because it compensates for the volume of vapor space. During
APPENDIX 6 (a)(8) the development of this technique, ESP discovered that
EVAPORATIVE SYSTEM INTEGRITY (PRESSURE) TEST  differences in fuel level in the gas tank can result in an order of
magnitude change in test results. ESP’s alternative approach
ESP Alternative Pressure Test is designed to compensate for the pressure drop change of
the vapor space condition. Without the ESP method of testing,
The EPA has defined an evaporative pressure test that involvesis expected that errors of omission and commission will result.
removing hoses from the charcoal canister. An alternative,The variability of the test results derived from the EPA
less intrusive test technique has been developed by ESP. Thpeescribed method will result in problems such as, customer
EPA pressure test is performed by removing the gas tank fuedomplaints for “Ping-Pong” effects and general public
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—dissatisfactionwith-theprogram. To further reduce the problemEmission Education Program” certification exam must take
of ping-ponging, ESP has developed a pressure drop table fa 40 hour emission repair training course provided by the
repair stations, that will enable the repair technicians to perfornCollege and then score 75% or better on the final exam to
the pressure test with a much higher degree of correlation tbecome certified.
the centralized test.

3. Technicians who are L1 ASE certified and who have
approved manufacturer’s emission repair training will be

APPENDIX 7 (a) certified for each make of vehicle of each manufacturer that
EMISSION REPAIR TECHNICIAN CERTIFICATION the technician was trained to do emission repairs. The
PROCESS procedure for certification is as follows:

* The Department will evaluate each of the
Effective January 1, 1997 for vehicles registered in Newmanufacturer's “OEM Emissions Path” to determindt if
Castle County and July 1, 1997 for vehicles registered inmeets a reasonable minimum standard. This evaluation must
Kent County, in order to qualify for waiver repairs on any contain proof that the manufacturer's course work clearly
1981 or later model year vehicle shall be performed by acovers the Delaware I/M regulation (e.g. waiver process, etc.)
certified repair technician or a certified manufacturer repair ~ « Candidate manufacturer technician submits:
tEChniCian, as defined in Section 1 of this regulation. The His/her transcript from the manufacturer on courses

cost of such repairs must total no less than $200. Under thgyken and passed and; Proof of ASE L1 certification to the
policy developed by the Department, a Certified Emissionpepartment.

Repair Technician may be certified as trained to do repairs

on all makes of vehlcl_es or yghmles O.f a specific a Delaware-specific short test which is intended to test the
maqgfacturer. Auto repair technicians seek!ng to pecom%andidate on the Delaware regulation, any specifics on waivers
cert!flgd under RgguIa_Uon 31 have the following options in that should be known, and general questions on vehicle repair.
attaining the certification: e The Department and the Division issues
manufacturing-specific certification with clearly marked
authority on the certificate.

Candidate manufacturer technician takes and passes

1. All those applying for certification can “test out” and
gain certification without further emission repair training as
provided by the College or Auto Manufacturer or other training
organization. The “test out” process is administered by the
College as follows:

e Applicants without L1 ASE (Automobile Service
Excellence) certification must first take the “Fundamental
Inspection Repair System Training” final exam. Those
achieving a score of 75% or better are eligible to take the
“Delaware Er_nission Ed_ucgtion Program” certification exam. Prepared by: Barry W. Pugh and

» Applicants achieving a score of 75% or better on Edited by: Cheryl Roe - DMV
the certification exam will become certified on all makes of July 8, 1988

APPENDIX 8 (a)
Registration Denial
System Requirements Definition

April 30, 1997

vehicles. Applicants with L1 ASE certification can test out ;
. S . Version 1.1
by taking the “Delaware Emission Education Program”
certification examONLY. Section | , Management Summary 3
Goals and Objectives 4

2. The testing procedure discussed above will determined Project Scope 8
what, if any, training is needed for applicants seekingManagement Overview 15
certification.

. . Background 16
 Technicians scoring below 75% on the System Control 17
“Fundamental Inspection Repair System Training” final exam | 4hicje Inspection 18
must take a 60 hour fundamental emission repair training  \apicle Registration 18
course provided by the College. Temporary Tags - 18
* Those completing the 60 hour program and scoring Window Stickers - 18
75% or better on the final exam can advance into a 40 hour Title Vehicle - 19
class which is the next level of training, or attempt to test Waiver Process - 19
out and take the certification exam, scoring 75% or better to Override Function - 19
become certified. Renewal Notice - 50

e Technicians scoring below 75% on the “Delaware
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Registration Renewal - 20 - Lane Inspector history

External Agency (Unregistered Vehicles) 21 - Waiver history

Audit Reporting 21 - Override history

Information Inquiry 21 - Repair Facility and Repair Technical history

Registration Notices
* PLEASE NOTE THE ABOVE PAGE NUMBERS REFER TO THE ORIGINAL - External Agency history
DOCUMENT AND NOT TO THE REGISTER OF REGULATIONS - Audit request history
Section | , Management Summary Improved Business Control Over the System:
Goals and Objectives 1. Operators:

Tighter control over the issuance of registration
Improved Customer Service, Convenience and Control:  notices, vehicle inspections, registration renewal, title and
1. Implement Bar Coding interface to the Title and registration denial, temporary tags and waivers.

Registration function. - Improved controls over the issuance of window
2. Design an interface between Registration Renewaktickers.
and Titles to the Registration Denial system that will enable - Better customer service through the offering
the State of Delaware to obtain an improved rating thoughof inspection overrides and the tracking of external agency
Cleaner Air. vehicle inspections.
3. Design a Temporary tag tracking system. - Provide for the tracking of Certification of all

4. Design an automated Waiver/Override system. Lane Inspectors and the Re-Certification.
5. Design a Repair Facility and Repair Technician 2. Transactions:

tracking system. - Add on-line Waiver, Override, Vehicle
6. Design improved data inquiry capabilities and Inspections, Temporary tags and Window Stickers.
distribute to necessary customers. 3. Auditing:

Reduction of the number of vehicles being
Improved Personnel Training and System On-Line Help:  renewed without an inspection.

1. On-Line Help Training within each of the - Reduction of the number of multiple temporary
applications. tags being issued to the same vehicle owners.
2. On-Line Training through specialized system - ldentification of missing temporary tags and
testing. window stickers from DMV inventory.
3. Improved Operating Procedures. - Decrease the number of false inspection
readings.
Improved System Security and Flexibility: - Decrease the number of external agency
1. System Security vehicles traveling the Delaware highways without receiving
Override system parameter changes based owehicle inspections.
functionality. - Increase inspection accountability through
Override system parameter changes based omore accurate vehicle inspection testing.
specific fields. - Increase reporting accuracy to the
Improved tracking of transactions, personnel Environmental Protection Agency.
and dates.
Improved reporting to DMV management. Improved System Functionality:
1. Title and Registration Denial:
2. Provide additional facilities for trouble shooting and - Improved editing on title and registration
problem investigation capabilities. application.

Design interface between vehicle inspections,
Flexibility and Responsiveness to External Requirements: temporary tags and waivers.
1. Ability to create and maintain the registration denial

tables. 2. Linkage to mainframe MVALS database:
2. Maintain tracking history information for the - Information transfer from vehicle inspection
following functions: database.
Temporary and Window Sticker inventory - Information transfer from temporary tags,
Temporary Tag history window stickers and the title and registration database.
Window Sticker history - Information transfer of registration denial data
Vehicle Inspection history to DNREC and EPA.
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Control the issuance of temporary tags thoughhas provided OIS with complete and detailed technical

lot range controls. documentation of the database content, data manipulation,

Control the temporary tag inventory through the calculations and report specifications. The State

delivery and distribution of temporary tags. Implementation Plan (SIP) for the Enhanced Inspection and
3. Bar Code interface on title and registration cards. Maintenance Program prepared by the Delaware Department

4. Automation and change to reports: of Natural Resources and Environmental Control (DNREC) is
Provide on-line tracking of inspectors by the basis of this scope. The SIP is scheduled to be submitted

location, date and time. to the Federal Environmental Protection Agency (EPA) in

Provide an inventory control system enabling January 1997 for review and approval. This scope most
the Division to review temporary tags and window stickers. certainly will be subject to change based upon the EPA review
Provide Title and Registration clerks the ability and their findings.
to review active and historical inspection results on-line.
Provide an interface to the Title and Background:
Registration application to effectively associate a vehicle Motor vehicle inspection and maintenance programs are
inspection with a specific registration and deny access untian integral part of the effort to reduce mobile source air

the vehicle has been successfully approved. pollution. Of all highway vehicles it appears that, passenger
Provide inspector information of a specific cars and light trucks emit most of the vehicle-related pollutants.
registration in association with a vehicle inspection. Although progress has been made in the reduction of these

Provide on-line reporting activity by specific pollutants, the continuous increase in vehicle miles traveled
testing, location, time and inspector on a weekly, monthlyon the highways has offset much of the technological progress
and fiscal basis. thus far. Under the Clear Air Act, the Federal Environmental

Provide the ability to track vehicle repairs and Protection Agency is attempting to achieve major emission
associate them with the proper vehicle registration. reductions from these transportation sources. Until the

Track overrides that are associated with adevelopment and commercialization of cleaner burning engines
vehicle inspection. and fuels are successful, the main source of air pollution

Provide on-line access to inspection results reduction will come from the proper maintenance of the vehicles
data to the Department of Natural Resources andduring customer use.

Environmental Control. To put the inspection program in perspective, it is
Provide the ability to select specific inspection important to understand that today’s motor vehicles are totally
information and print specific analysis reports. dependent upon properly functioning emission controls to
Provide the ability to create on-line reports to keep pollution levels low. Minor malfunctions in the emission
EPA on a weekly, monthly and fiscal basis. control system can increase emissions significantly. Since these
Provide customers with notification of emissions may not be noticeable and the subsequent
inspection 90 days prior to the expiration date. malfunctions do not necessarily affect vehicle drive ability, it
5. External Agency Vehicle Identification is difficult to detect which vehicles fall into this category. The
Provide the ability to identify/track external new inspection equipment and programming provided by
agency vehicles being operated in Delaware. Environmental System Products (ESP) will capture that
Provide the ability to ensure the external agencyimportant data and record it on the mainframe for access by
vehicles have complied with the Federal standards. the registration renewal and vehicle titling programs. Those
Provide the ability to automatically send and systems will verify the results and permit vehicles passing the
receive vehicle inspection information. inspection tests to proceed through the DMV system without
Provide the ability to report inspection result change. Failing vehicles will require repair and re-testing until
to the Environmental Protection Agency. they pass or receive a vehicle waiver from DMV management.
Project Scope Project Scope:

DMV has suggested that the project be designed and
This document does not include portions of the projectimplemented in phases. Phasing the project installation makes
already in progress or being addressed by other selected DM¥ great deal of sense since many of the components of the
vendors such as Environmental Systems Products, Inc. (ESPgntire project are still not totally defined. DMV’s
It centers on the mainframe application development andecommendation is:
maintenance that must be completed to support the
requirements of the project. It assumes the vehicle inspection
information to be correct and residing in the databases already Phase I:
established for the Registration Denial project and that ESP - Create database images to store the ESP
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information.
Test ESP system and database content.

Technicians system.

Design, code and test a new (detail) Waiver

Analyze database content and verify accuracy. system.

Install Phase | into production and begin

accumulating EPA information.

Phase II:

Design, code and test Registration Renewal

Denial.

Design, code and test a new (summary) Vehicle

Waiver system.

Create special files and/or downloads and
reports to assist the DAFB in their conversion efforts.

Design, code and test the identification and
reporting of covert vehicles.

Phase I:
The Registration Denial project centers around an
automated vehicle inspection system (installed by ESP) and

Design, code and test a new Inspection Resultsubsequent customer permission to title or renew a registration

Override system.

in the State of Delaware. The new ESP system will replace the

Design, code and test new rules for Registrationneed to issue inspection cards and the associated manual

and Title Denial.

inspection card tracking systems currently in place. Instead,

Design, code and test a new temporary tagthe new system will record the information results and data of

extension tracking system.

Design, code and test preliminary DMV
management reports.

Test on-line access to MVALS by DNREC
personnel at their site locations.

Add bar coding to the registration card print.

Implement Phase Il into production.

Phase Il
Design, code and test Title Denial.

a physical vehicle inspection in databases locally on the lane
PC server and remotely at OIS on the IBM mainframe. The
mainframe databases will be the final residence of the data and
those databases will be used for all system decisions and
reporting. That database information will be used by the
MVALS programs to determine if the vehicle is in compliance
with Federal and Delaware codes and laws governing legal
vehicle registration. If the vehicle passes all of the inspection
tests, it becomes eligible to legally travel Delaware roadways.
Inspection results are related to the vehicle and applicable for

Design, code and test inspection results 2 years.

database “time remaining” routines for:
- Registration Renewal Denial.
Registration Renewal Notices.
Title Denial.
Add bar coding to the Title form.
Implement Phase Il into production.

Phase IV:

Design, code and test reporting for DNREC and

EPA auditing.

The inspection results database and supporting databases
must be mapped back to the reporting requirements of DMV
management, DNREC and EPA in this phase to be absolutely
positive all of the informational contents are present.
Inconsistencies in the mapping may require modifications to
the ESP data capture.

Phase Il
The vehicle will be rejected by MVALS if it does not pass
all the inspection criteria. In this case, a temporary (60 day) tag

Test on-line access to MVALS reports by may be issued to give the customer time to correct the detected

DNREC personnel at their site locations.

problems with the vehicle. The design will incorporate tracking

Design. code and test a new inventory control and reporting on the temporary tags after the time of issuance.

system for window stickers.
Implement Phase IV into production.

Phase V:

When a vehicle is rejected, the customer may elect to repair
the deficiency and attempt to pass the inspection again.
Vehicle repairs may be made by a Certified Technician or by
the customer. If the vehicle continues to fail the inspection

Design, code and test DAFB vehicle tracking but does not decrease measured emissions by set percentage

system.

guidelines, DMV may elect to issue an inspection waiver based

Design, code and test Federal vehicle trackingupon established rules, limitations and customer expenditure

system. (PV, PO, etc.)
Implement Phase V into production.

Phase VI:

amounts. A vehicle summary of waiver expenditure information
for this inspection period must be recorded and tracked in a
new database by vehicle. This new database must be read
during the registration renewal process, for all failing vehicles,

Design, code and test a new Certified Repairto be sure a current record exists prior to allowing the vehicle

Technicians system.

to be legally registered. A vehicle waiver overrides the most

Design, code and test a new Certified Lane recentinspection result. Itis related to a vehicle and effective
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for 2 years. The waiver and inspection results databases musists, vehicle breakdowns by make and year, first test and re-

be accessible to DNREC personnel for inquires using MVALS.test results, information about the testing facilities and the
At times DMV management may elect to override the results of both covert and overt audits.

results of an inspection and permit the vehicle legal registration DNREC must be permitted access to the inspection

without further inspections by the lane technicians. Theresults and waiver databases through an on-line function that

system must permit management to override the vehiclewill be created within the MVALS application. This function

inspection result record with a passing grade. When an overridevill allow DNREC to review the inspection results and

is granted, the system must record the new (overriddenjsummary) waiver information on all vehicles. To insure DMV

information and track who, when and why the override wasis in compliance with the Federal regulations, DNREC will

given. The new record will be stored in the inspection resultsbe given the capability to order printed reports on-line from

database along with information about the operator, date anMVVALS concerning the inspection results and waiver

time. An override reason must be supplied before the record isxformation.

written to the database. Override capability and permissible  Tracking and re-calling certified lane technicians is

override categories must be controlled by an external meandefinitely going to be another new responsibility of the

to permit DMV management to modify who can override Division. DMV must track all State inspectors requiring testing

inspection results and what can be modified. and re-certification in order to comply with the new Federal
Upon a successful inspection or if the results wereEPA regulations. Reports on this activity must be submitted

overridden or a waiver is issued, a registration renewal cardo the Federal EPA on an annual basis.

containing a PDF417 bar code and a new window sticker will

be issued (when implemented) upon payment of fees by th€hase V:

customer. In addition to the normal vehicle registration activity
occurring for Delaware citizens, with the new EPA
Phase IlI: requirements, DMV must inspect approximately 10,000

When a vehicle is titled in the State of Delaware, it mustadditional vehicles owned by; the (non-military) Federal
also comply with safety and emission tests prior to becomingGovernment, the military and military personnel from the Dover
registered. The titling system must be modified to access théir Force base (DAFB). The majority of these vehicle
new inspection results database to make the appropriatmspections will be opersonallyownedvehicles (POV) from
decisions. Vehicle titling must be modified to parallel the the DAFB. The DAFB presents a unique opportunity to DMV
upgrades installed into the registration renewal system. It musbecause POV’s are normally not registered in Delaware.
apply all of the same rules, waiver conditions and overrideDelaware does not require out of state vehicles to be inspected.
capabilities. A title containing a PDF417 bar code and a newHowever, with the new federal regulations, DMV is required
window sticker will be issued (when implemented) upon to ensure that vehicles residing within the jurisdiction are in
payment of fees by the customer. compliance with the state-regulated inspection program. This

After a vehicle has been renewed or titled andnow includes all non-military Federally owned vehicles and
successfully passed inspection, or granted a waiver, theehicles stationed at federal military sites throughout the state
customer has the option to choose a renewal period of @ven if they are not registered in Delaware. Notifying, tracking
months, 1 year or 2 years. Since inspection results an@nd re-calling (test failures) POV’s will require cooperation
waivers are valid for 2 years, the system must determine thand coordination with DAFB motor pool and security
amount of time remaining on the inspection based upon thg@ersonnel. Additional software and databases may be required
renewal period chosen by the customer. This algorithm musto assist in a successful implementation.
be incorporated in the registration renewal, registration

renewal notification and title systems. Phase VI:
As stated previously, the State Implementation Plan (SIP)
Phase IV: for the Enhanced Inspection and Maintenance Program

DMV management, DNREC and the Federal EPA requireprepared by the Delaware Department of Natural Resources
reports to be generated from the data captured on thand Environmental Control (DNREC) is the basis of this scope.
inspection results database. DMV management requirehe SIP is scheduled to be submitted to the Federal EPA in
specific counts of vehicles, the types of tests that areJanuary 1997 for review and approval. This phase is subject to
performed and the results and percentages of the testing. Thejhange based upon the EPA review and their findings. The
will also require management reports and online inquires tdollowing tasks are not definite requirements but may become
monitor the inspection system performance, database contens® after the EPA has made their final decision.
and results. DNREC and the Federal EPA reporting Certified repair technician information is currently
requirements are normally completed on an annual arrangemebeing gathered and retained by the Delaware Technical
and require reports concerning; the numbers and types c€ommunity College. DMV would like access to the
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information to enable them to incorporate the data into the

motor vehicle inspection reports that will be produced onApproved by: Michael Shahan

failed inspections. Tracking reports will include the number Director of Motor Vehicles
of vehicles passing and failing by Certified Technician and

the repairs performed by the technician on each vehicle. DMVApproved by:  Jack Eanes

may require the information to be downloaded from DTCC DMV Chief of Vehicle Service
or if that is not possible, they may have need to maintain the
information in duplicity. Approved by: Cheryal Roe

When a vehicle is titled or renewed in the State of DMV Systems Administrator

Delaware, the Division must comply with the security

requirements established by the EPA. It requires the DivisiomMpproved by: John J. Nold

to track and report all stickers issued to vehicles that have Executive Director, OIS
passed the inspection program. It will be necessary to track

a history of these documents when being issued, re-issueBrepared by: Barry W. Pugh

and/or replaced. OIS Consultant, MicroTek Software
In Phase Il, summary waiver information is going to be
stored in a new database to assist in tracking vehicle waivers Management Overview

that are issued. Itis planned that DNREC will retain the detall
backup paperwork and copies necessary to comply with thé&ackground
Federal regulations. If DNREC requires DMV to record the Motor vehicle inspection and maintenance programs are
details of a waiver, the system must be modified to comply.an integral part of the effort to reduce mobi#eurce air
Waiver details would include recording the place of purchasepollution. Of all highway vehicles, it appears that passenger
the line items purchased for repair and the individual amountgars and light trucks emit most of the vehicle-related pollutants.
of each. Although progress has been made in the reductiethese

If additional programming or design support is required pollutants, the continuous increase in vehicle miles traveled
to assist the DAFB or other Federal agencies in meeting theion the highways has offset much of the technological progress
schedules and requirements, DMV may supply resources tthus far. Under the Clear Air Act, the Federal Environmental
assist in the effort. The agencies requiring assistance makrotection Agency (EPA) is attempting to achieve major
require reports, file downloads and programming expertise teemission reductions from these transportation sources. Until
expeditiously complete their commitment. the automotive manufactusedevelop and commercialize

DNREC is currently handling all assignments and cleaner burning engines and fuels, the main source of air
identification of covert vehicles. If they require assistance inpollution reduction will derive from the proper maintenance of
this effort or require DMV to specially track them inthe MVALS the vehicles during customer use. The contents of this System
system, additional design and programming will be required.Requirement Definition are subject to change based upon EPA
Reports on the activity of the covert vehicles would also bereview of the Delaware State Implementation Plan (SIP) and

required. their findings.
To put the inspection program in perspective, it is
Exclusions: important to understand that today’s motor vehicles are totally
dependent upon properly functioning emission controls to
Not included in the scope of this project are: keep pollution levels low. Minor malfunctions in the emission
Data capture, recording, tracking and reporting of control system can increase emissions significantly. Since these
repair facilities. emissions may not be noticeable and the subsequent
Special demarcation of Kent and Sussex countymalfunctions do not necessarily affect vehiele—¢tive—ability
boundaries. performance, it is difficult to detect which vehicles fall into
Design or software programming to handle this category. The new inspection equipment and programming
identification of covert and overt vehicles. provided by Environmental System Products (ESP) will capture
Purchase of software for bar code printing. that important inspection data and record it on the mainframe

Covert vehicle identification and reporting issues. for access by the registration renewal and vehicle titling

Vehicle manufacture notification requirements.  programs. Those systems will verify the results and permit
vehicles passing the inspection tests to proceed through the

DMV titling and registration systems without change. Failing

vehicles will require repair and re-testing until they pass

| accept this Project Scope as written and agree on th@spection or receive a vehicle waiver from DMV management.

contents within. All subsequent action, beginning with the initial inspection
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test — such as re-test inspection results, waivers, and overridé® processed differently than the previous, based upon their
— will be recorded by the system. technical capabilities. DMV will strive to develop a
The Project Scope document refers to six standardized approach and demand adherence from all
implementation phases within the development process oéxternal agencies. The components described in this section
this project. Those siximptementatiphases translate into are required before introducing the first external agency to
six high-level requirement specifications categories. It is the system.
important to understand that the six requirement categories 5. Audit Reporting - Requirements for three
do not all directly relate to the six installation phases. Partauditing techniques have been identifiedgndard auditing
or all of each requirement category will be implemented toreports and functionsspecial auditing functions; and auditing
establish the sixphase approach for implementation. The as required by DNREC. Auditing the system on a periodic
categories defined in th8ystemRequirementPefinition basis ; daily, weekly, etc. is considered a standard procedure.
document are: Reports and screens will be programmed to run automatically
1. System Control - This section of the for all of the standard auditing procedures. Special audits
requirements document encompasses system rule filand DNREC (overt and covert) auditdl be arediscussed
maintenance, new temporary tag and window sticker inventoryand will permit flexibility in selection and formatting of the
file maintenance, and certified lane technician maintenanceinformation. Registration Denial data transfer to locatsPC’
All of the functions within this design category must be will also be an option.
implemented before the system can become operational. 6. Information Inquiry - The components in this
2. Vehicle Inspection - Thisorresponds te-is section represent additional inquiry functions required to
Phase | of the Project Scope and must be implemented in it'view the new information. Three separate areas have been
its entirety before other components may be installed thatlefined as requiring access to the informati@MV, the
depend on the Inspection Result data produced. Theétate Police, and DNREC. Each will share many of the same
requirements document refers to, but does not detail, thénquiry-components with “information blocks” applied when
clienttserver system developed by ESP. Since this documeninformation is required by one agency and not the other.
was developed after the ESP design, it only addresseSystem rules will be developed to control the information
utilization of the data produced. Additional information selection and screen displays. Portions of this section will be
regarding the design of the system can be located in the ESiquired as the initial system is installed. Advanced inquiry
design document. facilities will be identified and included as the detail system
3. Vehicle Registration - The requirements specifications are developed.
described under this section cover—vehicte—titting, The following paragraphs supply additional detail in
registration renewalyehicle titling, temporary tag reference tothe above system requirement categories. If more
distribution, window sticker distribution, inspection result detail is required, please refer te—tBection Il - Data
verification/handling, and vehicle repair tracking. All of the Requirements anflection Ill - Process Requirements located
components in this section must be implemented before théater in this document.
system can ge-en-tin@nline. Registration renewal will be
the first section to be implemented, with the title section toSystem Control
follow. To support either section, temporary tag distribution, The requirements described in this section are designed
window sticker distributionand inspection result overrides to keep the inventory files and system rules updated and in
and waivers must be installed. The certified repair facility control of the system. Currently there are five separate
and technician tracking components may be installed afteprocesses defined:
the system becomes operational. 1. The Registration Denial Rule Maintenance
4. External Agency - External agencies are process will permit DMV management to maintain all of the
vehicles that are not registered with the State of Delawareassociated rules concerning the Registration Denial system.
Examples of these-vehiclase:;Dover Air Force Base motor  Rules pertain to system variables that actually “drive” the
pools and civilian vehicles;—thRostal Servicevehicles:, system decisiormaking process. Externalizing the rules
Reserved Armed Forces vehictesty. Identification ofhese permits more flexibility and better overall control of the
thosevehicles will not be as straight forwagttaightforward  system by DMV.
as the vehicles registered in Delawbezause-sinrcBMV 2. A Temporary Tag Inventory maintenance system
does not keep records for them today. The Clean Air Actwill be developed to control the acquisition and distribution
requires those vehicles to comply with the EPA emissionof all temporary tags. The maintenance system will allow
standards as long as they continue to operate in Delawareontrol [of] and accountindfor] [efl each temporary tag
This section addresses the requirements and how tdistributed by DMV. Control begins when new inventory is
accomplish them. As each agency is introduced to the systemeceived. It will be tracked until the vehicle to which the tag
new program components may be required. Each agency mayas assigned is purged from the DMV files. The inventory
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and temporary tag history files will be closely related. and the vehicle remains in Delaware. The major pesions
3. AWindow Sticker inventory control system will eemponentof the Vehicle Registration component for
permit similar{as-temperaty-tagsyntrol (as in the case of Registration Denial are:
temporary tags) over the window stickers issued by DMV.
The maintenance system will allow contobband accounting Temporary Tags
for ef each window sticker distributed by DMV. A vehicle Once a vehicle is issued a temporary tag, the
window sticker history file will be incorporated with the paperwork flows into DMV for recorlleeping. A clerk will
present DMV title file. enter the temporary tag information into the computer using
4. The Certified Lane Technician maintenance a new temporary tag datantry program. The program will
system will allow DMV to track and record information about complete a stolen vehicle check[&3 currently done while
their lane technician employees. Information such asadding a title. A record will be added to the Temporary Tag
certification test results, re-certification results, and History file for that (X) tag number. That record will then be
demographic data will be retained and reported. available for inquiry by DMV and law enforcement. It can be
5. The last new maintenance system planned willfound by entering the VIN or the (X) temporary tag number.
track Certified Repair Facilities and associated Certified The record will remain linked to the vehicle by VIN until the
Repair Technicians. The system will permit maintenance and/ehicle is purged from the DMV files. As the record is being
reporting of repair facilities employing certified repair recorded in the Temporary Tag History file, the temporary

technicians and their certification test results. tag number will be consumed from the Temporary Tag
Inventory file. Temporary tags are not trackedtbgays
Vehicle Inspection tetdayssystem and will be valuable new information for DMV

This section describes the physical vehicle inspectionand law enforcement agencies. The introduction of this
that normally occurs for every registered vehicle in Delaware.system will be completely new to DMV.
The process is completed prior to a vehicle being titled, and
then (normally) every 2 years after for registration renewals.  Window Stickers
The entire process occurs at the inspection lane(s) and is After a vehicle is titled or renewed, it will be
conducted at various checkpoints within. The ESP systenassigned a new window sticker. The current processes will
controls the events that occur during the inspection procesbe modified to assign the next available window sticker to
and helps ensure that each station checkpoint records théhe vehicle from the clerk’s—{sihventory. As a safety
appropriate results. The results of each checkpoint test will b@recaution the clerk must enter the window sticker number,
recorded and stored in the ESP station manager computer arahd the program will verify the number against the available
then transmitted to the OIS mainframe in DovezidwareE. window stickers in the clerk’s inventory. If the number is not
for permanent storage and retention. ESP handles all pass afound, a window sticker override will be permitted. A reason
fail parameters, anti-tampering verification and recording, for the override must be supplied by the clerk. The program
permissible limits of the test, and calculating the 10% reductiorwill consume the window sticker from the clerk’s inventory
in emission gases from the initial inspection for waiver and add the information to the Window Sticker History file.
processing. ESP also issues the final pass or fail grade for thehe Window Sticker History will remain on the DMV files

vehicle. for a minimum of one inspection cycle. Replacement window
sticker issuance and fee collection will be made available on

Vehicle Registration the Cash Collection miscellaneous menu. Window sticker
The normal DMV administrativelife cycle fifeeyet€ inventories, distribution, and tracking are new processes to

of a vehicle is described in this section. It begins when theDMV.

vehicle is purchased and titled in the State of Delaware. Under

normal circumstances, a vehicle will undergo an inspection  Title Vehicle

to initiate this procesglowever-Atthotughmost new vehicles Vehicle titling is required by law, and all vehicles
purchased in the state are exempt from an initial inspectionowned by Delaware residents traveling the highways must be
During the vehicle life cycle, tifeeyele it may be issued a titled. The title function encompasses several functions today,
temporary tag, window sticker, or a waiver for emissioms;, such asadding, correcting, and transferring titles. All of the
the inspection test results may be overridden by DMV functions used by the title section will bedfected by the
management. As theext-{rext-eyetelehicle-registration  changes being made for the Registration Denial project. Titling
renewal period nears, a registration renewal notice is printed¢an only occur after the vehicle has passed all of the inspection
and sent to the customer. That notice prompts the owner ttests required of the particular vehicle class. There are a few
bring the vehicle to DMV for an inspection and registration exceptions, such dke fact that a vehicle may be permitted
renewal. The process (Notice, Inspection, Renewal)an override (and pass) of a failed test by DMV management.
continues as long as the vehicle ownership does not chander, a vehicle may receive a waiver if it meets the vehicle repair
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expense limits and obtains a ten percent emission reductiofile. This will only be permitted when the ESP system is down
measured from the initial test. A window sticker must also beand vehicle inspections revert back to the Bar 84 technique.

issued to the vehicle. This function will be extremely secure and verified each time
The Correct Title function permits the title clerk to a new entry is attempted.
correct information on the Title file that may have been 2. Modification of the Inspection Result

entered incorrectly during thetle add function. New  content. This is the function normally known as an override.
features-must be included in the program to calculate the The function will be restricted to particular DMV personnel,
remaining time left on an inspection and restrict expirationand even those permitted will have ddtvel restrictions.
date modification to the last day of that inspection. Overrides will be permitted on a cadme~case level and
Additionally, extensions beyond that inspection date will not normally restricted to only safety item failures.
be permitted by the program without another inspection. The 3. Transferring Inspection Results from one
program will require the capability to assign a new window registration to another. This option will be used when the
sticker without regard to inspection dates;-#hdugh, the lane technician makes a mistake while entering the vehicle
Correct Title function for a tag change will not issue a newidentification information. When a mistake has been made,
window sticker. The window sticker stays with the vehicle in the inspection results will be logged under the wrong
all cases. registration. The customer will not be permitted to continue
The Transfer Title function permits the title clerk through the process unless the mistake is rectified. The
to transfer vehicle title and associated information from onesystem will track the transfer (from and to) information and
owner to another. Transfers occur anytime vehicle ownershigcreate another record for the proper vehicle. The original
changes for any reason. Expiration dates cannot be transferrédspection record will not be included in any statistical
to another vehicle. In all cases, a vehicle expiration date remaingporting.
with the vehicle, not the tag. 4. Deleting individual Inspection Result
The introduction of inspection result verification records from the file. This is—aAery rarely used, but
and handling, window sticker inventories and distribution, required, function to delete an inspection result record from
waivers, and overrides are new concepts that will bethe file. This option will be used when an inspection result

introduced to DMV with the installation of this system. record was created (Option #1 above) under the wrong
registration. The record will be marked for deletion, but it
Waiver Process will not be physically deleted from the file until the proper

This process allows a clerk, or DMV management, authorization is given by DMV management. This function
to store vehicle waiver repair information into the systemwill be highly secured and available only to those that
for a specific vehicle. The system will record the waiver absolutely require the function.
information and retain links to the Inspection Results, Title,
and Certified Technician files. Those linked files will be used Daily auditing reports will be produced by the
for tracking and reporting the effectiveness of repair system and distributed to DMV management for all of the
technicians and the waiver information permitted by DMV. above functions. All of the functions listed above are
The waiver information will be validated by the Title and completely new to DMV.

Registration Renewal systems. When present and within the

confines of the rules set by DMV, the vehicle will be permitted Renewal Notice

to proceed through the system without a passing inspection This process will be modified to produce additional
record. Waivers may be entered directly from the Titles andcustomer notices for ongrear renewal and State Police
Registration Renewal screens or through an administrativénspection requests. It will examine the Titles and Inspection
function. The repair facility and repair technician information Results files to identify the vehicles whose registrations are
completing the vehicle repairs must be present in theirabout to expire. It will determine if the vehicle requires an
respective files before a waiver can be entered. The repainspection or just a registration renewal. It will also find vehicles
facility and technician information may only be modified by that have been requested to report to DMV for a special
DMV supervisors and above. Recording and verifying this inspection by the State Police. While processing the selected
information via computer is a completely new function to records, it will determine if a vehicle must receive an inspection

DMV. or if the current inspection is valid for the vehicle registration
renewal. Vehicles that have been inspected within the last
Override Function year may renew their registration for one additional year without

This function will be used by DMV management (and another inspection. All the requirements of the owner to obtain
selected supervisors) and permit them to perform four majom registration renewal will be printed on the renewal notice.
functions against the Inspection Result file. It will allow:  The two-year inspection rule applies in all cases and will be

1. Adding an Inspection Result record to the printed on the notice. The reporting changes are modifications
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to the current process. Adding a maintenance program tat times the Vehicle Audit Information files and create reports
update vehicles stopped by the State Police is a nevabout the information. Specific calculations and formats will
requirement of DMV. be determined as the design process continues. External rules
will be used to control the processing. All of the following
Registration Renewal components are new to DMV..
The registration renewal process will be modified
to verify the inspection results file before permitting a Standard Audit Reports - The reports will be standard
renewal As intike the title process, a renewal will only occur reports that will run unattended periodically and produce the
after the vehicle has passed all of the inspection tests requiretkecessary reporting and audit information. The reports will be
for a particular vehicle class, or it was permitted an overridedesigned in conjunction with DMV management to support
(and pass) of a failed inspection, or a waiver was issued. Ahe information required by DNREC and the EPA. Some of the
waiver requires proof of repair expenses and a ten percentports will be written as part of the Phase Il installation since
emission reduction from the initial inspection before a EPA will require reports before the system will be fully
renewal may be issued. The renewal process updates thastalled.
current title record in the Title file. Once the title record is Specialized Audit Reports - The reports will be
updated, the system prints a 2-D bar code on the updatespecialized (by data selection, not report format or content)
registration card and issues the next available window stickeprocesses that will run to produce the necessary reporting
from the clerk’s inventory. If the vehicle does not pass theand audit information. Special reports may be produced from
inspection, a temporary tag will be issued, without a windowthe Inspection Result, Repair Facility, Technician, Waiver,
sticker, by the registration clerk. Temporary tag issuance willand inventory files. All reports will be designed with DMV
be accessible through the renewal screen. As with the titlenanagement to support any special requirements of DNREC
functions, inspection result verification and handling, window and the EPA.

sticker and temporary tag inventories, waivers, and overrides Covert Audit Reports - These reports, like the
are new concepts to the registration clerks. specialized reports, will be specific processes (by data
selection, not report format or content) that will run to
Management Overview produce the necessary reporting and audit information. An
automated process will be created to allow DNREC the
External Agency (Unregistered Vehicles) ability to access and report the contents of the Title and

This process is designed to permit DMV to identify and Inspection Result files. The audit function is a direct
test vehicles stationed in Delaware that are owned by externaksponsibility of DNREC. Additional functionality will be
agencies and not registered in Delaware (sutioae owned created as DNREC defines the requirements. All reports will
by the DAFB, therostalservice, and other federal motor pools). be designed with DNREC management in support of the
Those vehicles must be identified and tested to be sure themformation they require.
are in compliance with the federal emission standards. Itis the
responsibility of the individual agency to perform the follow- Information Inquiry
up to ensure that all vehicles are, and remain, in compliance. There will be a great deal of new information created by
The system design for this function will incorporate: theRegistration DeniatRegistratimental system. That new

automatically receiving and loading the vehicle and information will be accessible by DMV, the State Police,
owner information into a database that will be used by ESPand DNREC, and they will require new systems to permit
using the information to inspect and test the vehicleonline-en-ineinquiries into the data. Modifications will also

(ESP); be required to current systems to provide access to the data
recording the test results and subsequent re-testvithout writing new inquiry systeméccess to allow specific
results; personnel permission to view the information will be granted

providing the Inspection Results data to the externalbased-tpn security levels and new rules set up in the system.
agency in either a report an online-en-tireénquiry so that  Changesnclude modification to the current Delaware State

notices may be forwarded by the agency; Police (CICS) processes to permit inquiry and viewing of the
and reporting vehicles inspected and statisticalnew data captured by DMV. The current DMV inquiry systems
information. will be modified to access the new data and display the

informationfor back-tothe requester.
The introduction of this system will be completely new
to DMV.

Audit Reporting APPENDIX 9 (a)
This process will match the Title, Inspection Result, and ENFORCEMENT AGAINST OPERATORS AND
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INSPECTORS meeting in compliance with 8.5.

Agreement between State of Delaware Department of Publi@.52  The pre-suspension meeting shall be an informal
Safety Motor Vehicle Division and Council 81 of the American meeting for the purpose of providing employees an
Federation of State, County and Municipal Employees, Sectioropportunity to respond to the proposed action, and offer any
8, Disciplinary Action. (Subject to change as the result ofreasons why the proposed suspension may not be justified or
future union negotiations) too severe a penalty.

ARTICLE 8 - DISCIPLINARY ACTION 8.6 Employees may be accompanied by a Union
representative at any meeting/hearing held under this Article.

8.1 The Employer agrees that any disciplinary action

up to and including dismissal shall be taken only for just cause8.7 Any employee failure to comply with the
requirements set forth in 9.41 and 9.5 shall be treated as a

8.2 Employee suspensions shall not exceed 30 calendawaiver of any rights set forth in this Article.

days except under the following circumstances: a court action

is pending in the matter which led to the suspension; as 8.8 Disciplinary documentation shall not be cited by the

result of an arbitration award; or as a result of a grievancé&eEmployer in any action involving a similar subsequent offense

settlement involving a dismissal action where arbitration isafter 2 years, except if employees raise their past work record

pending. as a defense or mitigating factor.
8.3 Monetary fines shall not be imposed as a disciplinaryState of Delaware Merit Rules
measure.

CHAPTER 15 EMPLOYEE ACCOUNTABILITY

8.4 Prior to the implementation of a dismissal action,
employees shall be notified in writing that such action is beingl5. 1 Employees shall be held accountable for their
considered and provided the reasons for the proposed actiononduct. Measures up to and including dismissal shall be

taken only for just cause. “Just cause.” means that
8.41 Employees shall be entitled to a pre-termination management has sufficient reasons for imposing
hearing, provided they submit a written request for suchaccountability. Just cause requires:
hearing to the Division Director and State Deputy Director * showing that the employee has committed the
for Labor Relations within 5 work days of receiving the above charged offense;
referenced notification. The employee may be suspended

i , s X offering specified due process rights specified in
without pay during this period.

this chapter; and

8.42  The pre-termination hearing shall be held within a Imposing a penalty appropriate to the circumstances.

reasonable time after the employee has requested such heariTg > Emol hall . . . dwh
in compliance with 8.41. . mployees shall receive a written reprimand where

appropriate based on specified misconduct, or where a verbal

8.43  Pre-termination hearings shall be informal meetings reprimand has not produced the desired improvement.

for the purpose of providing employees an opportunity to
respond to the proposed action, and offer any reasons wh
dismissal may not be justified or too severe a penalty.

5.3  Prior to finalizing a dismissal, suspension, fine or
emotion action, the employee shall be notified in writing
that such action is being proposed and provided the reasons

8.44  Prior to implementing a suspension without pay, the ©°" the proposed action.

Employer shall follow the notification requirements set forth

in8.4 15.4 Employees shall receive written notice of their
o entitlement to a pre-decision meeting in dismissal, demotion
85 Employees shall be entitled to a pre-suspensiorforjUSt cause, fines and suspension cases. If employees desire

meeting with the Employer prior to the implementation of such a meeting, they shall submit a written request for a

the suspension, provided they make a written request for sucfeeting to thel_r Agency’s designated personn_el

meeting to the Division Director within 5 working days after representative within 15 calendar days from the date of notice.
receiving the notice employees may be suspended without pay during this period
851 The pre-sus.pension meeting shall be held within gProvided that a management representative has first reviewed

reasonable time after the employee has requested suéﬁith the employee the basis for the action and provides an
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opportunity for response. Where employees’ continuedthe area’s attainment classification. In the case of a multi-state
presence in the workplace would jeopardize others’ safetyMSA, enhanced I/M shall be implemented in all ozone transport
security, or the public confidence, they may be removedregion portions if the sum of these portions has a population

immediately from the workplace without loss of pay. of 100,000 or more, irrespective of the population of the portion
in the individual ozone transport region state or area.
15.5 The pre-decision meeting shall be held within a Applicability: This criteria includes New Castle and

reasonable time not to exceed 15 calendar days after thiéent Counties. This criteria excludes Sussex County due to
employee has requested the meeting in compliance with 15.h0 1990 MSA.

15.6  Pre-decision meetings shall be informal meetings (2) Apart from those areas described in paragraph

to provide employees an opportunity to respond to the(a)(1) of this section, any area classified as serious or worse

proposed action, and offer any reasons why the proposedzone nonattainment, or as moderate or serious CO
penalty may not be justified or is too severe. nonattainment with a design value greater than 12.7 ppm, and
having a 1980 Bureau of Census-defined (Census-defined)

15.7  Fines of not more than 10 days pay may be imposedurbanized area population of 200,000 or more, shall

provided they do not cause employees to be paid less thamplement enhanced I/M in the 1990 Census-defined

the federal minimum wage as set forth in the Fair Laborurbanized area.

Standards Act. Applicability: This criteria includes New Castle and
Kent Counties. This criteria excludes Sussex County, with a
classification of Marginal.

Low Enhanced Inspection and Maintenance Program

Plan for Implementation (PFI) (3) Any area classified, as of November 5, 1992,
as marginal ozone nonattainment or moderate CO
08/13/98 nonattainment with a design value of 12.7 ppm or less shall
Section 1 - Applicability. continue operating I/M programs that were part of an approved

State Implementation Plan (SIP) as of November 15, 1990,

This program shall be known as the “Low Enhancedand shall update those programs as necessary to meet the
Inspection and Maintenance Program” or the “LEIM basic I/M program requirements of this subpart. Any such
Program”, and shall be identified as such in the balance ofirea required by the Clean Air Act, as in effect prior to
this document. November 15, 1990, as interpreted in EPA guidance, to have

Enhanced programs are required in serious or worsean I/M program shall also implement a basic I/M program.
ozone nonattainment areas, depending upon population an8lerious, severe and extreme ozone areas and CO areas over
nonattainment classification or design value. The 12.7 ppm shall also continue operating existing I/M programs
determination of whether an area has a Low Enhanced or and shall upgrade such programs, as appropriate, pursuant to
High Enhanced program depends on the emission reductionthis subpart.
required for the area. If minimal reductions are needed to meet Applicability: This criteria does not apply to New
the Rate of Progress Plan/Attainment requirements, the A LowCastle or Kent Counties since they are required to adopt
Enhanced program is acceptable, otherwise the a Higlenhanced I/M. This criteria does not apply to Sussex since
Enhanced program must be adopted and implemented.  the SIP Revision to include that county in the statewide basic

The following analysis first portrays the tests of the EPA I/M program was not adopted by EPA by November 15, 1990.
Rule, first for classification and population criteria and then
for extent of area of coverage. For both analyses, various (4) Any area classified as moderate ozone
criteria are used to determine applicability. Following eachnonattainment, and not required to implement enhanced I/M
criteria is an analysis which identifies the areas of Delawaraunder paragraph (a)(1) of this section, shall implement basic
where each criteria may or may not apply. The rule languagé/M in any 1990 Census-defined urbanized area in the
is shown in italics. nonattainment area.

(a) Nonattainment area classification and population Applicability: This criteria applies to no Delaware
criteria. counties since no counties are classified as Moderate.

(1) States or areas within an ozone transport region (5) Any area outside an ozone transport region
shall implement enhanced I/M programs in any metropolitanclassified as serious or worse ozone nonattainment, or
statistical area (MSA), or portion of an MSA, within the state moderate or serious CO nonattainment with a design value
or area with a 1990 population of 100,000 or more as defined bgreater than 12.7 ppm, and having a 1990 Census-defined
the Office of Management and Budget (OMB) regardless ofurbanized area population of less than 200,000 shall
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implement basic I/M in the 1990 Census-defined urbanized Applicability: This criteria applies to no Delaware
area. counties since no counties are classified as Moderate.
Applicability: This criteria applies to no Delaware
counties since no counties are outside the ozone transport (b) Extent of area coverage.
region. (1) In an ozone transport region, the program shall
(6) If the boundaries of a moderate ozone entirely cover all counties within subject MSAs or subject
nonattainment area are changed pursuant to sectioportions of MSAs, as defined by OMB in 1990, except largely
107(d)(4)(A)(i)-(ii) of the Clean Air Act, such that the area rural counties having a population density of less than 200
includes additional urbanized areas, then a basic I/M progranpersons per square mile based on the 1990 Census can be
shall be implemented in the newly included 1990 excluded provided that at least 50% of the MSA population
Census-defined urbanized areas. is included in the program. This provision does not preclude
Applicability: This criteria applies to no Delaware the voluntary inclusion of portions of an excluded rural county.
counties since no counties are classified as Moderate.  Non-urbanized islands not connected to the mainland by roads,
bridges, or tunnels may be excluded without regard to
(7) If the boundaries of a serious or worse ozone population.
nonattainment area or of a moderate or serious CO Applicability: This criteria does not apply to New
nonattainment area with a design value greater than 12.7 ppi@astle or Kent Counties since they are already classified as
are changed any time after enactment pursuant to sectio8evere. This criteria does not apply to Sussex since there are
107(d)(4)(A) such that the area includes additional urbanizecho MSAs in Sussex.
areas, then an enhanced I/M program shall be implemented in
the newly included 1990 Census-defined urbanized areas, if (2) Outside of ozone transport regions, programs
the 1980 Census-defined urban area population is 200,000 arhall nominally cover at least the entire urbanized area, based
more. If such a newly included area has a 1980 Census-definath the 1990 census. Exclusion of some urban population is
population of less than 200,000, then a basic I/M programallowed as long as an equal number of non-urban residents of
shall be implemented in the 1990 Census-defined urbanizethe MSA containing the subject urbanized area are included
area. to compensate for the exclusion.
Applicability: This criteria applies to no Delaware Applicability: This criteria applies to no Delaware
counties since no counties (other than Kent) have urbanizedounties since no counties are outside the ozone transport
areas. region.

(8) If a marginal ozone nonattainment area, not (3) Emission reduction benefits from expanding
required to implement enhanced I/M under paragraph (a)(1xoverage beyond the minimum required urban area
of this section, is reclassified to moderate, a basic I/Mboundaries can be applied toward the reasonable further
program shall be implemented in the 1990 Census-defineghrogress requirements or can be used for offsets, provided
urbanized area(s) in the nonattainment area. If the area ithe covered vehicles are operated in the nonattainment area,
reclassified to serious or worse, an enhanced I/M progranibut not toward the enhanced I/M performance standard
shall be implemented in the 1990 Census-defined urbanizedequirement.
area, if the 1980 Census-defined urban area population is Applicability: Delaware does not plan to include
200,000 or more. If less than 200,000, a basic I/M prograncredits from vehicles registered in Sussex and operated in
shall be implemented in the 1990 Census-defined urbanizeent or New Castle due to the tentative nature of this analysis.
area(s) in the nonattainment area.

Applicability: ~ This criteria could only apply to (4) In multi-state urbanized areas outside of ozone
Sussex, however data does not demonstrate that Sussex shotidansport regions, I/M is required in those states in the subject
be reclassified to Moderate nonattainment. multi-state area that have an urban area population of 50,000

or more, as defined by the Bureau of Census in 1990. In a

(9) If a moderate ozone or CO nonattainment areamulti-state urbanized area with a population of 200,000 or
is reclassified to serious or worse, an enhanced I/M progranmore that is required under paragraph (a) of this section to
shall be implemented in the 1990 Census-defined urbanizednplement enhanced I/M, any state with a portion of the
area, if the 1980 Census-defined urban area population iarbanized area having a 1990 Census-defined population of
200,000 or more. In the case of ozone areas reclassified &,000 or more shall implement an enhanced program. The
serious or worse, if the 1980 Census-defined population of thether coverage requirements in paragraph (b) of this section
urbanized area is less than 200,000, a basic I/M program shathall apply in multi-state areas as well.
be implemented in the 1990 Census-defined urbanized area(s) Applicability: This criteria applies to no Delaware
in the nonattainment area. counties since no counties are outside the ozone transport
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region. A 20% emission test failure rate among
pre-1981 model year vehicles.
The conclusion of this analysis is that New Castle (11)Waiver rate:
and Kent Counties are subject to the LEIM program A 3% waiver rate, as a percentage of failed
requirements. vehicles.
(12) Compliance rate:

(c) Requirements after attainment. A 96% compliance rate.

[This requirement is included in Regulation 31, Section (13)  Evaluation date:
1 (e)] Enhanced LEIM program areas subject to the

provisions of this paragraph shall be shown to obtain the same
(d) Definitions: (Note: Definitions are found in or lower emission levels as the model program described in

Regulation 31). this paragraph by 2000 for ozone nonattainment areas and
2001 for CO nonattainment areas, and for severe and extreme
08/13/98 ozone nonattainment areas, on each applicable milestone and
Section 2 - Low Enhanced I/M performance standard. attainment deadline, thereafter. Milestones for NOx shall
be the same as for ozone.
(@) The LEIM programs will be designed and (b) The emission factors determined from the

implemented to meet or exceed a minimum performanceapplication of the above inputs to Mobile5a are shown in the
standard, which is expressed as emission levels in area-widdocument submitted to EPA, in November, 1995, entitled
average grams per mile (gpm), achieved from highway mobileéState of Delaware Demonstration of Meeting the
sources as a result of the LEIM program. The performancdenvironmental Protection Agency Performance Standard for
standard was established using the following LEIM programthe Low-Enhanced Motor Vehicle Inspection and
inputs and local characteristics, such as vehicle mix and locaWlaintenance Program. This document has been provided in
fuel controls. The Delaware LEIM program inputs can be Appendix 2 (b).

found in Appendix 2 (b). (c) On-board diagnostics (OBD):
(1) Network type: [Reserved]
Centralized testing. (d) Modeling requirements:
(2) Start date: [Modeling requirements may be found in the
January 1, 1995 document cited in paragraph (b) above]
(3) Test frequency:
Annual testing. 08/13/98
(4) Model year coverage: Section 3 - Network type and program evaluation.
Testing of 1968 and newer vehicles.
(5) Vehicle type coverage: (a) Program evaluation.
Light duty vehicles, and light duty trucks, rated The LEIM program includes an ongoing evaluation by
up to 8,500 pounds Gross Vehicle Weight Rating (GVWR). the Department to quantify the emission reduction benefits
(6) Exhaust emission test type: of the program, and to determine if the LEIM program is
Idle test of all covered vehicles. (As described meeting the requirements of the Clean Air Act and Regulation
in appendix B of Subpart S of 40 CFR 51. 31.
(7) Emission standards: (1) LEIM program evaluation reports will be

Those specified in 40 CFR Part 85, Subpart W. prepared by the Department on a biennial basis, starting two
Emission standards for 1981 and newer years after the initial start date of mandatory testing as
vehicles of 1.2% CO, and 220 ppm HC for the idle test (asrequired in Section 24 of this PFI. The first report will be

described in Appendix B of the EPA Rule); and due to EPA by July 1, 1998, and every two years thereafter.
Maximum exhaust dilution measured as no less (2) The LEIM program evaluation test data will be

than 6% CO plus carbon dioxide (©n all tested vehicles submitted to EPA and used by the State to calculate local

(as described in Appendix B of the EPA Rule). fleet emission factors, to assess the effectiveness of the

(8) Emission control device inspections: program, and to determine if the performance standard is

Visual inspection of the positive crankcase being met. The most recent version of EPA's mobile source
ventilation valve on all 1968 through 1971 model year emission factor model, will be used to reflect the appropriate
vehicles, inclusive, and of the exhaust gas recirculation valvemission reduction effectiveness of LEIM program elements
on all 1972 and newer model year vehicles. within Section 2 of this PFI based on actual performance.

(9) Evaporative system function checks: none
(10)  Stringency:
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08/13/98 is the same date as that of the emission testing requirement.
Section 4 - Adequate tools and resources. Vehicles are assigned inspection cycles in Delaware. The
inspection cycle normally remains with the vehicle when sold
(a) Administrative resources. or transferred within the State. New vehicles, or used

The LEIM program will maintain the administrative vehicles newly tagged in Delaware, enter the “cycle” on the
resources necessary to perform all of the LEIM programdate of registration, and remain on that cycle until removed
functions including quality assurance, data analysis androm service or transferred to another state. [See Section 11
reporting, and the holding of hearings and adjudication offor a detailed explanation of the registration denial process]
cases. (b) In LEIM programs, test systems are to be designed

Based on the passage of HB 360 which was signed byn such a way as to provide convenient service to motorists
the Governor on November 9, 1993, on an annual schedulesquired to get their vehicles tested. The location of official
$2.8 million is dedicated from fines derived from the Justiceinspection stations are located in Wilmington, New Castle and
of the Peace Courts for the purpose of ongoing operation oDover and are essentially the same locations as before the
the LEIM program. This signed legislation amends ‘ 6102 requirement for the LEIM program. These locations have been
of Title 29 of the Delaware Code which is found in Appendix found to be adequate and publicly accepted convenient
4 (a). In addition, the yearly expected expenditures whichlocations since 1983.

Delaware is committed to for the LEIM program is detailed The network of stations are to provide test services that
in Appendix 4 (a). are sufficient to insure short waiting times to get a test. In

(b) Personnel. preparing the estimates for the number of lanes required, the

The LEIM program shall employ sufficient personnel State based all assumptions on the peak hours of operation,
to effectively carry out the duties related to the program,based on local experience. Additional relief will be realized
including but not limited to administrative audits, inspector with the inception of the change of expiration dates to daily,
audits, data analysis, LEIM program oversight, LEIM avoiding end of period delays. Short-term wait times will be
program evaluation, public education and assistance, andddressed by opening only enough lanes to provide a
enforcement against motorists who are out of complianceconvenient wait of no more than a monthly average of 20
with LEIM program regulations and requirements. The minutes.
category of personnel, the numbers of each category, the
duties and responsibilities of each category and the locatio8/13/98
of each category within the structure of Delaware Section 6 - Vehicle coverage.
government is shown in Appendix 4 (b). When required,
enforcement actions taken involving Division and Department ~ The legal authority for this section is contained Del.
personnel shall be conducted in accordance with theC. 6707, as included in Appendix 11 (b).

Agreement between the State of Delaware Department of The requirements of this section and the corresponding
Public Safety Motor Vehicle Division and Council 81 of the section in Regulation 31, shall apply to all of the subject

American Federation of State, County and Municipal vehicles registered in Delaware as described in the PFI. For
Employees and the State of Delaware Merit Rules. the start up of the program on January 1, 1996, this number

(c) Equipment. is an historical growth data projection of 478,000 vehicles.

The LEIM program shall possess equipment necessaryelaware has confidence in this estimation based on a lengthy
to achieve the objectives of the program and meet LEIMrecord of 3 percent per annum growth in the vehicle
program requirements, including but not limited to a steadypopulation.
supply of vehicles for covert auditing, test equipment and
facilities for LEIM program evaluation, and computers 08/13/98
capable of data processing, analysis, and reporting. VehicleSection 7 -Test procedures and standards.
used for covert auditing will be derived from the State owned

fleet of vehicles. [ Requirements may be found in Section 6 of Regulation
No. 31 ]

08/13/98

Section 5 - Test frequency and convenience. (a) Test procedure requirements: As a Division policy,

a vehicle will only be retested for that portion of the LEIM
(@) The biennial LEIM program test frequency is program test (exhaust idle emissions or evaporative emissions)
consistent with Delaware Code requirements of 7 Del.that it initially failed.
Chapter 21 ” 2109 and 2110 and found in Appendix 5(a). (1) On-board diagnostic checks.
The test frequency shall be automatically integrated with the [Reserved].
enforcement process since the date of registration renewal (b) Test standards
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08/13/98 data will be recorded on microfiche permanently. System
Section 8 -Test equipment. lockouts will be initiated whenever the following quality
control checks are failed or not conducted on schedule:
(a) Performance features of computerized test systemseriodic calibration or leak checks, and check of the pressure
Test equipment specifications are attached as Appendixonitoring devices. All electronic calibration and system
8 (a). Each test lane will be equipped with the following integrity checks will be performed automatically, i.e., without
equipment for the idle test, at a minimum: a tailpipe probe, aspecific prompting by the Motor Vehicle Technician prior to
flexible sample line, a water removal system, particulate trapgach test, and quality control will be under computer control
sample pump, flow control components, analyzers for HC,to the extent possible.
CO and CQ and Q displays for exhaust concentrations of (1) Emission test equipment shall be capable of
HC, CO, Q and CQ. Materials that are in contact with the testing all subject vehicles and will be updated from time to
gases sampled shall not contaminate or change the charactéme to accommodate new technology vehicles as well as
of the gases to be analyzed, including gases from alcohathanges to the LEIM program.
fueled vehicles. The probe shall be capable of being inserted (2) At a minimum, emission test equipment:
to a depth of at least eight inches into the tailpipe of the (i) Shall be automated to the highest degree
vehicle being tested, or into an extension boot if one is useccommercially available to minimize the potential for
A pressure gauge and equipment for flowing compressed aiintentional fraud and/or human error;

into the fuel tank evaporative control system will be used for (i) Shall be secure from tampering and/or

the pressure test. The same equipment shall be used #buse;

separately test the gas tank cap. (iii) Shall be based upon written specifications;
Test equipment for the Idle Test shall comply with the and

Bureau of Automotive Repair BAR 90 TEST ANALYZER (iv) Shall be capable of simultaneously

SYSTEM SPECIFICATIONS dated April 1996, and is sampling dual exhaust vehicles.

incorporated here by reference. Public review of this (v) Shall be able to determine the RPM of the

document may requested by contacting the Department atehicle.

(302) 739-4791. (3) The vehicle owner or driver will normally be

All test equipment will be fully computerized and all provided with a computer-generated record of test results,
processes will be automated to the highest degree possiblacluding all of the items listed in 40 CFR part 85, subpart
All computerized equipment will have lock-out features to W as being required on the test record. The test report will
prevent tampering by unauthorized personnel. Stationinclude:

managers, or their supervisors will have authorization to clear (i) Avehicle description, including license tag
lock-outs or access the hardware for any purpose other thamumber, vehicle identification number, and odometer reading;
to perform an emissions test: and will be required to enter (i) The date and time of test;

an access code that identifies them personally in order to do

so. The date and reason for all lock-outs, as well as the date, (iii) The name or identification number of the

and by whom lock-outs are cleared will be kept in a data file.individual(s) performing the tests and the location of the test
The test process is completely computerized. Thestation and lane;

process begins with data entry, which will involve entering (iv) The type of tests performed, including

the license plate number or the VIN. The Motor Vehicle emission tests, visual checks for the presence of emission

Technician will obtain the VIN digits from the vehicle itself control components including catalytic converter, and

and will check the tag number as well. The entry will either, functional, evaporative system checks including a gas cap

call up a pre-existing or, create a new vehicle file based orest;

the registration data base and previous inspections of the (v) The applicable test standards;

vehicle. The Motor Vehicle Technician will compare the data (vi) abThe test results, including exhaust

in the file and confirm that the vehicle presented matchesconcentrations and pass/fail results for each mode measured,

the VIN/tag number combination in the file. The test processpass/fail results for evaporative system checks, and which

is completely automatic, including the pass/fail decision andemission control devices inspected were passed, failed, or

test procedure. Test lanes will be linked on a real-time basisot applicable;

to a central computer; test data will be recorded onto the (vii)A handout indicating the availability of

station server and to the central data base as each testviarranty coverage as required in Section 207 of the Clean

completed, and multiple initial testing will be prevented. Air Act;

Records will be kept on the central data base for 10 years or (viii)  Certification that tests were performed
the life of the vehicle whichever is less. The central datain accordance with the regulations; and
base will be backed up nightly, and if the vehicle is purged, (ix) For vehicles that fail the tailpipe emission
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test, some possible causes of the specific pattern of higbperation will be performed on a periodic basis.

emission levels found during the test are given in the Vehicle (3) Computerized analyzers shall automatically

Inspection Program Brochure distributed at the inspectionrecord quality control check information, lockouts, attempted

lane. tampering, and any other recordable circumstances which
(b) Functional characteristics of computerized test should be monitored to insure quality control (e.g., service

systems. The test system is composed of emissioralls).

measurement devices and other motor vehicle test equipment (b) Requirements for evaporative system functional test

controlled by a computer. equipment.
(1) The test system shall automatically: Requirements for evaporative system functional test

(i) Make a pass/fail decision for all equipment.
measurements; Equipment shall be maintained by the operator

(i) Record test data to an electronic medium; according to demonstrated good engineering practices to
(iii) Conduct regular self-testing of recording assure test accuracy. Computer control of quality assurance
accuracy; checks and quality control charts shall be used whenever
(iv) Perform electrical calibration and system possible. Appendix 9 (b) contains periodic maintenance
integrity checks before each test, as applicable, forwardegrocedures which shall be performed on all emission testing
electronically to the inspection database where it shall beequipment by the State.
retained for 10 years or the life of the vehicle whichever is (c) Document security.

less, and; Measures shall be taken to ensure that compliance
(V) Initiate system lockouts for: documents and data files cannot be stolen, removed, changed
(A) Tampering with security aspects of the or edited without being damaged or marked for detection.
test system; Additional procedures concern document security can be
(B) Failing to conduct or pass periodic found in Appendix 9 (c).
calibration or leak checks; (d) Covert Audits.
(C) Failing to conduct or pass the pressure Unmarked state vehicles will be adjusted to fail
monitoring device check (if applicable); emission tests and brought into the testing lanes by state
(D) A full data recording medium or one employees not related to the LEIM program. Test records
that does not pass a cyclical redundancy check. for these vehicles be kept by the Department auditing

(2) The test systems will include a real-time data personnel. The number of covert vehicles that passed and
link to a host computer that prevents unauthorized multiplefailed the tests will be compiled and the Motor Vehicle
initial tests on the same vehicle in a test cycle and to insur@echnician that performed the tests will be identified. Details
test record accuracy. of the actual operation of the covert program will remain

(3) The test system will insure accurate data confidential to the Department personnel doing the audits.
collection by limiting, cross-checking, and/or confirming
manual data entry. 08/13/98

(4) On-board diagnostic test equipment Section 10 -Waivers and compliance via diagnostic inspection.
requirements. [Reserved].

The LEIM program allows for the issuance of a waiver,
08/13/98 which is a form of compliance with the LEIM program
Section 9 - Quality control. requirements that allows a motorist to comply without
meeting the applicable test standards, as long as prescribed
Quality control measures will insure that emission criteria are met.
measurement equipment is calibrated and maintained
properly, and that inspection, calibration records, and control ~ (a) Issuance criteria.

charts are accurately created, recorded and maintained. [Requirements may be found in Regulation 31,
(Concerning document maintenance see Regulation 3Bection 6 (a)]
Appendix 8(a) Systems Requirement Document - (b) Compliance via diagnostic inspection.
Registration Denial) [Requirements may be found in Regulation 31,
Section 6 (b)]
(a) General provisions. (c) Quality control of waiver issuance.
(1) The practices described in this section and in (1) The Director shall provide control of waiver

Appendix 9 (a) (1) to this PFI shall be followed, at a minimum. issuance and processing by establishing a system of waivers
(2) Preventive maintenance on all inspection issued by the Division.
equipment necessary to insure accurate and repeatable (2) Vehicle owners or lessors shall be informed via
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a standardized form provided by the Division, of potential Reports (VIR’'s) which are generated when a vehicle is
warranty coverage, and ways to obtain warranty repairs upoimspected as backup documentation. Currently, the VIR is
their failure of an emissions inspection. printed on all inspections. A VIR showing the vehicle has
(3) Division personnel shall insure that repair passed inspection must be presented at the time of
receipts are authentic and cannot be revised or reused. Afkegistration or registration renewal. The computer system
qualified receipts shall be permanently marked so they cannovhen implemented will automate the entire system. The test
be revised or reused. Department personnel or personneécord will be stored in the vehicle’s registration database.
contracted by the Department, on a periodic schedule shal\ failure in any portion of the test will prevent the vehicle
perform visual inspections of all related repairs done byfrom being registered. The system will lock out the clerks
anyone, except for waiver repairs done by Certified Emissiorfrom updating the vehicle record until the vehicle passes
Repair Technicians. inspection. The VIR will only be used as backup
(4) Waivers shall be tracked, managed, anddocumentation in the event a failure occurs in the automated
accounted for by the Division with respect to time extensionssystem.
or exemptions in the Division’s database so that owners or (5) The I/M test record for each vehicle is stored
lessors cannot receive or retain a waiver improperly. Records the Division’s mainframe computer database. The I/M test
shall be maintained in secured, limited access data files ancecord is matched to the vehicle’s Vehicle Identification
cross checked on a quarterly basis with the main data base dumber (VIN), and the last ten (10) I/M inspections will be
ensure waivers are being properly managed and reinspectediored with the vehicle’s registration record. The test record

biennially by the inspection program. is a computer-based record with a paper back-up (VIR). The
paper record is only kept for one year. The motorist is given

08/13/98 the VIR when the inspection is completed.

Section 11 - Motorist compliance enforcement. (6) The Division currently issues a registration card

and license plate sticker to show a vehicle is registered. In

Compliance shall be ensured through the denial of motoiorder to prevent theft of license plates and plate stickers, the
vehicle registration unless the vehicle has complied with theDivision anticipates issuing a windshield sticker in addition
I/M requirement prior to initial registration or registration to the plate sticker. The window stickers will have unique
renewal. serial numbers which will be loaded into the registration

database and printed on the vehicle registration card. In

(a) The following is a description of the Division of addition, each sticker will have a unique bar code. The
Motor Vehicles’ registration policy according to Delaware window sticker will also allow the Division to implement a
law on the registration of newly titled vehicles and registrationdaily expiration system. Currently, vehicle registrations

renewals: expire the 18 and the last day of each month.
(1) New motor vehicles that have never been titled/ (7) Penalty for non-compliance:
registered in any state are allowed to register for a period of (i) Delaware law prohibits a vehicle owner

three years without complying with the I/M requirement.  from operating or knowingly permitting the operation of a
(2) All other vehicles older than 3 model years (and vehicle upon the highway that is not registered or which does
that must comply with Regulation 31) coming into Delaware not have attached thereon the number plate assigned by the
or being titled/registered for the first time are required to Department or a current expiration sticker. The penalty for
pass I/M inspection prior to titling and registration. Delaware non-compliance for the first offense is a fine of not less
Motor Vehicle Law Title 21, Section 2102, requires new than $50 nor more than $200, be imprisoned not less than
residents to register all vehicles within 60 days after taking30 days nor more than 90 days or be penalized by both fine
up residency in Delaware. Failure to comply subjects theand imprisonment for each subsequent like offense, fined
violator to a fine of $25 or no more than $100 for the first not less than $100 nor more than $300, be imprisoned not
offense; second offense not less than $50 nor more than $208ss than 90 days nor more than six months, or be penalized
or imprisonment not less than 10 nor more than 30 days oby both fine and imprisonment. Delaware law enforcement
both. officers having probable cause to believe that a vehicle is
(3) All vehicles applying for registration renewal not in compliance with the law or regulations may inspect
must pass an I/M inspection within 90 days of their the vehicle and documents and make arrests for non-
registration expiration date in order for their registration to compliance.
be renewed. (i) At any time and notwithstanding the
(4) Delaware’s registration denial system is possession of current registration plates as provided by
designed to prevent fraud and registrations without inspectionDelaware Title 21, the Public Safety Secretary, any authorized
The system will be fully computerized by the end of 1998 agent of the Department or any police officer may, upon
which will allow the Division to use Vehicle Inspection reasonable cause, require the owner or operator of a vehicle
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to stop and submit such vehicle and the equipment to sucthe vehicle is inspected the owner is issued a Vehicle
further inspection and test with reference thereto as may binspection Report (VIR). The VIR indicates if the vehicle
appropriate. In the event such vehicle is found to be in arfailed or passed inspection. When the vehicle passes
unsafe condition or lacking the required equipment or is notnspection, the owner presents the VIR to a registration
in proper repair and adjustment, the officer shall give aspecialist who verifies the vehicle has passed inspection and
written notice to the driver and shall send a copy thereof tassues the registration renewal.
the Department. The notice shall require that such vehicle (3) Vehicles failing inspection must have the
and its equipment be placed in safe condition and in propewehicle repaired and presented back for inspection. The
repair and adjustment and/or that proper equipment béivision allows one retest without proof of repair. After the
obtained, and that a certificate of inspection and approval fofirst retest, documented repairs must be performed prior to
such vehicle be obtained within five (5) days thereafter.  another retest. Vehicle owners whose registration have
(iii) Every owner or driver upon receiving the expired or are about to expire can apply for a temporary
notice prescribed in subsection (a) of Title 21, Section 2144]icense plate to allow for operation of the vehicle for 30
of the Delaware Code shall comply therewith and shall, withindays while the vehicle is being repaired. Vehicles failing for
the five (5) day period, secure an endorsement upon suckafety violations may be provided a temporary permit for 15
notice by an inspector of the Department that such vehicle islays to allow for the vehicle to be driven directly to a repair
in safe condition and properly equipped and its equipment irshop from DMV. The temporary tags and permits are tightly
proper repair and adjustment and shall then forward the noticeontrolled and are shown on the vehicle’s registration record.
to the Department. No person shall operate any such vehicl&his prevents an owner from obtaining more than one
after receiving a notice with reference thereto as abovdemporary tag or permit. The vehicle cannot obtain
provided, except as may be necessary to return such vehictegistration until a VIR is presented which shows the vehicle
to the residence or the place of business of the owner ohnas passed I/M and the Division’s safety inspection program.
driver if within a distance of 20 miles or to a garage until the (4) The new automated system that will be
vehicle and its equipment has been placed in proper repawperating by the end of 1998 will provide the registration
and adjustment and otherwise made to conform to thespecialist with on-line access to the vehicle inspection record.
requirements of this title. When an owner comes in to register a vehicle, the computer
(8) Rental agencies are required to register inwill indicate if the vehicle failed or passed inspection. When
Delaware the number of vehicles the agency has availabla vehiclefails inspection, the computaiill lock the vehicle
for rent in Delaware. record ancprevent any attempt tegister the vehicle. The
(9) Department personnel will perform periodic registration specialist can look at the vehicle test record and
parking lot surveys to determine vehicle compliance ratesnform the customer of the failed items. The customer can
and to ensure I/M program compliance is being adhered to inhen be offered a 30-day temporary tag or temporary permit.
practice. During the surveys the Department personnel shaWehicles passing inspection will be allowed to register and
match vehicle tag numbers with Division Vehicle Inspection will be provided a new registration card and plate sticker.
Reports to ensure Delaware registered vehicles have beévehicles being titled for the first time in Delaware are subject
inspected and complied with Regulation 31. Vehicles withto the same restrictions. The system will prevent the vehicle
expired tag stickers will be referred to the Division for from being registered.
enforcement action. (5) The system will have two methods to override
(10) In Delaware, the compliance sticker (and the inspection failure. The first method involves emission
vehicle tag) normally remains with any vehicle already in thewaivers issued under Regulation 31, Section 6. The waiver
program, regardless of ownership. Vehicles changing thénformation and receipts will be verified by Delaware’s
compliance sticker and vehicle tag with a change in vehicleDepartment of Natural Resources and Environmental Control
ownership shall be assigned a new inspection cycle angDNREC). The second method is by supervisory override.
require a new compliance sticker prior to re-registration. The override authority allows the registration specialists to
Manipulation of the title or registration shall therefore be change a vehicle record from fail to pass for certain safety-
ineffective in attempting to avoid inspection. related failure items. Example: vehicle fails for license plate
(b) The following explains how the system currently being damaged. The customer will be issued a new license
works and how the computer controlled system will work plate by a registration specialist, and the failed safety item
once implemented: will be changed to pass. Registration specialists will not
(1) A registration renewal notice is sent to each have the authority or the ability to change any I/M-related
vehicle owner approximately 90 days prior to the expirationitems. The second security level involves DMV supervisory
of the current registration/inspection. personnel who would have the authority to override a record
(2) The vehicle is required to be inspected at onein the event of a computer failure. Example: vehicle owner
of the Division of Motor Vehicles inspection facilities. After takes vehicle through inspection, passes and receives a VIR
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showing a pass in all areas. Through a computer glitch, theertain vehicles shall be exempt from the inspection
vehicle record is not updated in the mainframe computerequirements of the LEIM program. Detailed in Appendix
system. The supervisor can verify through the inspectionll (c)(1), is a 1993 estimation of the percentage of the fleet
lane station manager computer that the vehicle was inspectdaly vehicle type, and, the percentage of the subject fleet that
and passed. The supervisor would then override the systewehicle type represents. The exempt status of these vehicles
and allow the renewal. The supervisor would notify the shall be confirmed through the registration inspection
Division’'s Computer Support of the computer problem andrequirements and through other established enforcement
action would be taken to ensure the inspection test record imxechanisms. If a violation is found, the exempt status of any
sent to the mainframe system. The override transaction abilityndividual vehicle may be revoked.

will be strictly controlled. Managers will be provided with

reports when the override is used. The override transactiof8/13/98

report will contain information to easily identify the Section 12 - Motorist compliance enforcement program
individual who performed the transaction override, date, timeoversight.

and the item overridden.

(c) The legal authority is contained in 7 Del. C.60, The enforcement program shall be audited regularly and
‘6010(a), 7 Del. C. 67, ‘6702.. These provisions are foundshall follow effective program management practices,
in Appendix 11 (b). In Regulation 31, Section 8 and Appendixincluding adjustments to improve operation when necessary.
4 (a) procedures to be followed by the Division in the specific
operation of the enforcement program, as well as a penalty (a) Quality assurance and quality control.
schedule to be followed when violations occur, are included. A quality assurance program has been implemented

(d) (1) In the future, through the examination of data, to insure effective overall performance of the enforcement
test records and enforcement actions the Department wilbystem. Quality control procedures are required to instruct
be able to assess the compliance rate. In addition, thendividuals in the enforcement process regarding how to
Department will conduct on-road and parking lot surveys ofproperly conduct their activities. Audits of the Quality
vehicles with Delaware tags, noting the vehicle inspectionAssurance and Quality Control procedures shall be performed
sticker located on the tag and indicating the month and yeaby Department Auditors and reported to EPA on an annual
of expiration. In these same surveys, tag numbers will bebasis. The quality control and quality assurance program shall
tracked and verified with the Division’s record as to include:
registration compliance. The number of out of compliance (1) Verification of exempt vehicle status by
vehicles that are identified in the on-road test and the numbenspecting and confirming such vehicles during registration;
of vehicles that have expired registration stickers that are (2) Facilitation of accurate critical test data and
identified by the parking lot checks will be compiled and a vehicle identifier collection through the use of automatic
compliance rate will be determined. data capture systems such as bar-code scanners or optical

(2) The State commits to a sustained level of LEIM character readers, or through redundant data entry performed
program enforcement which shall ensure a compliance rateipon appearance for testing by lane personnel,
of no less than 96% of subject vehicles. This reflects the (3) Maintenance of an audit trail to allow for the
compliance rate used in LEIM program modeling. In the assessment of enforcement effectiveness such that all
event that LEIM program evaluation reveals that this documentation can be controlled, tracked and reported to
compliance rate is not being continuously met, the following EPA by the Department on an annual basis with program
contingency measures shall be implemented by theevaluations;
Department: (4) Establishment of written procedures for

(i) additional on-road testing and additional personnel directly engaged in LEIM program enforcement
parking lot surveillance activities, contained in Appendix 12 (a)(4);
(i) contact fleet and federal fleet managers to (5) Establishment of written procedures for

ensure full compliance Division personnel engaged in LEIM program document

(3) Should these measures not be sufficient to bringhandling and processing, such as registration clerks or
the State’s compliance rate to the needed level, a finapersonnel involved in sticker dispensing and waiver
measure shall be implemented. The Division shall generat@rocessing, as well as written procedures for the auditing of
a list of all vehicles known to be operating in the State undetheir performance, contained in Appendix 12- (a)(5);
legal tags. This list shall be compared to a list of all vehicles (6) A determination of enforcement program
in compliance with the LEIM program. Any outstanding effectiveness through annual audits of test records and LEIM
vehicles shall be investigated by the Department and broughtrogram compliance documentation, with the procedures
into compliance subject to current laws and regulations.  described in Appendix 12 (a)(6). Results shall be provided

(e) As described in Section 6 (c) of Regulation No. 31, to EPA with annual program evaluation reports;
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(7) Enforcement procedures in accordance with thein achieving LEIM program goals.
Agreement Between State of Delaware Department of Public
Safety Motor Vehicle Division and Council 81 of the American (a) Performance audits.
Federation of State, County and Municipal Employees and Performance audits shall be conducted by the
the State of Delaware Merit Rules for immediate disciplining, Departments auditors on a minimum of an annual basis to
retraining, or removing enforcement personnel who deviatedetermine whether Motor Vehicle Technicians are correctly

from established requirements; performing all tests and other required functions.
[Additional requirements may by found in Section Performance audits shall be of two types: overt and covert,
12 of the PFI] and shall include:
(b) Information management. (1) Performance audits based upon written

The information data base to be used in procedures and results shall be reported using either
characterizing, evaluating, and enforcing the LEIM programelectronic or written forms to be retained by the Division,
shall: with sufficient detail using violations of procedures found,

(1) Determine the subject vehicle population to support a hearing if necessary. This shall include all
through analysis of vehicles receiving State of Delaware tagevidence uncovered of a violation, including the time, date,
in New Castle and Kent Counties; nature of the violation, and possible effect on vehicles being

(2) Permit EPA audits of the enforcement process;inspected and the programs overall effectiveness.

(3) Assure the accuracy of registration and other Preliminary results shall be discussed with the lane manager.
program document files and data bases through internal anBinal results shall be transmitted to both the Division
cross data base comparisons of records; Director and the Department Secretary who shall decide if

(4) Maintain and ensure the accuracy of the testingfurther action is required, and initiate that further action;
database through periodic internal and/or third-party (2) Performance audits in addition to regularly
Departmental review; through automated or redundant dat@rogrammed audits for Motor Vehicle Technicians suspected
entry; and, through automated analysis for valid of violating regulations as a result of audits, data analysis, or
alpha-numeric sequences of the vehicle identification numbeconsumer complaints;

(VIN), certificate number, or tag number. Department (3) Overt performance audits shall be performed
auditors shall annually review and verify analyses, and assistnce per month and shall include:
the Division and Police agencies in enforcement actions; (i) A check for the observance of issuing
(5) Compare on a quarterly and annual basis, thewindshield stickers (when implemented;
testing database to the registration database to determine (i) A checkto see that required record keeping
LEIM program effectiveness and establish compliance ratespractices are being followed;
(6) Sample the fleet as a determination of (ili) A check for licenses or certificates and
compliance through parking lot surveys, road-side pull-oversother required display information; and
or other in-use vehicle measurements. (iv) Observation and written evaluation of each

(c) The legal authority in Appendix 11 (b),Del. C. Motor Vehicle Technician’s ability to properly perform an
‘6010(a), includes the authority to develop and implementinspection;
the enforcement oversight element of the LEIM program. (4) Covert performance audits shall include:
The regulations also include procedures to be followed by (i) Remote visual observation of Motor
the Division in the specific operation of the registration denial Vehicle Technician performance, which shall include the use
system, as well as a penalty schedule to be followed whewf aids such as binoculars or video cameras, at least once per
violations occur. (See Regulation 31, Appendix 8 (a) Systemgear per Motor Vehicle Technician.

Requirement Document- Registration Denial) (i) Site visits at least once per year per number
of Motor Vehicle Technicians using covert vehicles set to

08/13/98 fail (this requirement sets a minimum level of activity to

Section 13 - Quality assurance. one covert inspection for each Motor Vehicle Technician at

each station, not a requirement that each Motor Vehicle
An ongoing quality assurance LEIM program has beenTechnician be involved in a covert audit);

implemented to discover, correct and prevent fraud, waste, (iii) Full documentation of all audit preparation,
and abuse and to determine whether procedures are beirexecution and performance, including verified vehicle
followed, are adequate, whether equipment is measuringondition and preparation, which shall be sufficient for
accurately, and whether other problems might exist whichbuilding a legal case and establishing a performance record;
would impede LEIM program performance. The quality (iv) Covert vehicles covering the range of
assurance and quality control procedures shall be evaluategkhicle technology groups (e.g., carbureted and fuel-injected
at least annually to assess their effectiveness and relevaneghicles) included in the LEIM program, including a full range
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of introduced malfunctions covering the emission test, thedetect background pollutant concentrations;

evaporative system tests, and emission control component (6) A check of the pressure monitoring devices

checks (as applicable); used to perform the evaporative canister pressure test; and
(v) Sufficient numbers of covert vehicles and (d) Auditor training and proficiency.

auditors to allow for frequent rotation of both to prevent (1) Auditors are required to be formally trained and

detection by station personnel during audits conducted onc&nowledgeable in:

per month; and, (i) The use of analyzers;
(vi) Access to on-line inspection databases by (i) LEIM program rules and regulations;

Department and Division personnel to permit the creation (iii) The basics of air pollution control;

and maintenance of covert vehicle records. (iv) Basic principles of motor vehicle engine
Covert vehicles to be used in this requirement repair, related to emission performance;

shall be supplied from the pool maintained by the State of (v) Emission control systems;

Delaware for use throughout the State by various agencies. (vi) Evidence gathering;

The records of these vehicles shall be temporarily modified (vii)State administrative procedures laws;

by the Division and fitted with regular tags so that they cannot (viii) Quality assurance practices; and

be identified either visually or through an electronic search (ix) Covert audit procedures.

of Division records as being anything other than regular (2) Auditors shall themselves be audited by their

vehicles used by an individual for normal transportation. supervisor, at least once per annum.

Should re-use of any vehicle be necessary in conducting (3) The training and knowledge requirements in

audits, the Division’s System Administrator or designee only, paragraph (d)(1) of this section may be waived for temporary
shall reset the test records to avoid detection of the vehiclauditors engaged solely for the purpose of conducting covert
by lane personnel. vehicle runs.
(b) Record audits.

Station and Motor Vehicle Technician records shall 08/13/98
be reviewed or screened at least monthly by the Departmenection 14 - Enforcement against operators and motor vehicle
to assess station performance and identify problems that matechnicians.
indicate potential fraud or incompetence. Such review shall
include: Enforcement against operators or motor vehicle

(1) Software-based, computerized analysis which technicians shall include swift, sure, effective, and consistent
can be initiated by Division personnel to examine stationpenalties for violation of LEIM program requirements in
records and identify statistical inconsistencies, unusuaklccordance with the Agreement between the State of
patterns, and other discrepancies; Delaware Department of Public Safety Motor Vehicle

(2) Visits to inspection stations by Department Division and Council 81 of the American Federation of State,
auditors, to review records not already covered in theCounty and Municipal Employees and the State of Delaware
electronic analysis (if any); and Merit Rules..

(3) Comprehensive accounting for the windshield
stickers (when implemented) used to demonstrate (a) Imposition of penalties.

compliance with the LEIM program. [ Requirements may be found in Section 14 of
(c) Equipment audits. Regulation No. 31 ]
During overt site visits, auditors shall conduct (b) Legal authority.
quality control evaluations of the required test equipment, [ Requirements may be found in Section 14 of
including (where applicable): Regulation No. 31 ]

(1) Agas audit using gases of known concentrations  (¢) Recordkeeping. The Department shall maintain
at least as accurate as those required for regular equipmergcords of all warnings, civil fines, suspensions, revocations,
quality control and comparing these concentrations to actuahnd violations and shall compile statistics on violations and
readings; penalties on an annual basis. These records shall be provided

(2) A check for tampering, worn instrumentation, to the Division Director and to the EPA on an annual basis
blocked filters, and other conditions that would impede beginning July 1, 1998.
accurate sampling;

(3) Aleak check; 08/13/98

(4) A check to determine that station gas bottles Section 15 - Data collection.
used for calibration purposes are properly labeled and within
the required tolerances; Accurate data collection is essential to the management,

(5) A check of the system’s ability to accurately evaluation, and enforcement of an LEIM program. The
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Director shall gather test data on individual vehicles, as wellportion of the quality control checks.
as quality control data on test equipment.

08/13/98
(a) Testdata. Section 16 -Data analysis and reporting.

The goal of gathering test data is to unambiguously
link specific test results to a specific vehicle, LEIM program Data analysis and reporting are required to allow for
registrant, test site, and Motor Vehicle Technician, and tomonitoring and evaluation of the program by program
determine whether or not the correct testing parameters wemmanagement and EPA, and shall provide information regarding
observed for the specific vehicle in question. In turn, thesehe types of program activities performed and their final
data can be used to distinguish complying and non-complyingoutcomes, including summary statistics and effectiveness
vehicles as a result of analyzing the data collected anavaluations of the enforcement mechanism, the quality
comparing it to the registration database, to screen inspectioassurance system, the quality control program, and the testing
stations and Motor Vehicle Technicians for investigation aselement. Initial submission of the following annual reports
to possible irregularities, and to help establish the overallshall commence on July 1, 1996. The biennial report shall
effectiveness of the LEIM program. Ata minimum, the LEIM commence on July 1, 1998.
program shall collect the following with respect to each test

conducted: (a) Test data report.
(1) Test record number; The Secretary shall submit to EPA by July of each
(2) Inspection station and Motor Vehicle yearareport providing basic statistics on the testing program
Technician numbers; for January through December of the previous year, including:
(3) Test system number; (1) The number of vehicles tested by model year
(4) Date of the test; and vehicle type;
(5) Vehicle Identification Number; (2) By model year and vehicle type, the number and
(6) Delaware tag number; percentage of vehicles:
(7) Manufacturer’s Gross Vehicle Weight Rating (i) Failing the emissions test initially;
(GVWR) for vehicles above 8,500 pounds; (i) Failing each emission control component
(8) Vehicle model year, make, and body style and check initially;
EPA vehicle classification; (ili) Failing the evaporative system integrity
(9) Odometer reading; check initially;
(10) Category of test performed (i.e., initial test, (iv) Failing the first retest for tailpipe
first retest, or subsequent retest); emissions;
(11)Fuel type of the vehicle (i.e., gas, diesel, or (v) Passing the first retest for tailpipe
other fuel); emissions;
(12) Emission test sequence(s) used; (vi) Initially failed vehicles passing the second
(13) Hydrocarbon emission scores and standardsor subsequent retest for tailpipe emissions;
for each applicable test mode; (vii)Initially failed vehicles passing each
(14) Carbon monoxide emission scores andemission control component check on the first or subsequent
standards for each applicable test mode; retest by component;
(15) Carbon dioxide emission scores (CO4CO (viii) Initially failed vehicles passing the
and standards for each applicable test mode; evaporative system integrity check on the first or subsequent
(16) Nitrogen oxides emission scores, if available, retest;
and standards for each applicable test mode; (ix) Initially failed vehicles receiving a waiver;
(17) Results (Pass/Fail/Not Applicable) of the and
applicable visual inspections for the gas cap, catalytic (xX) Vehicles with no known final outcome
converter, evaporative system, and any other visual inspectiofregardless of reason);
for which emission reduction credit is claimed; (3) The initial test volume by model year and test
(18) Results of the evaporative system pressurestation;
test expressed as a pass or fail; and (4) The initial test failure rate by model year and
(b) Quality control data. At a minimum, the program test station; and
shall gather and report the results of the quality control checks (5) The average increase or decrease in tailpipe

required under Section 9 of this PFI, identifying each check byemission levels for HC, CO, and N@f applicable) after
station number, system number, date, and start time. The datapairs by model year and vehicle type for vehicles receiving
report shall also contain the concentration values of thean emission test.

calibration gases used to perform the gas characterization (b) Quality assurance report.
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The Secretary shall submit to EPA by July of each The Secretary shall submit to EPA by July of each
year a report providing basic statistics on the quality assurancgear a report providing basic statistics on the quality control
program for January through December of the previous yeamprogram for January through December of the previous year,

including:

(1) The number of inspection stations and lanes

operating throughout the year; and

(2) The number of inspection stations and lanes

operating throughout the year:
(i) Receiving overt performance audits in the

year;

(i) Not receiving overt performance audits in
the year;

(iii) Receiving covert performance audits in the
year;

(iv) Not receiving covert performance audits
in the year.

(3) The number of covert audits:
(i) Conducted with the vehicle set to fail the
emission test;
(i) Conducted with the vehicle set to fail the
component check;
(iii) Conducted with the vehicle set to fail the
evaporative system check;
(iv) Conducted with the vehicle set to fail any
combination of two or more of the above checks;
(v) Resulting in a false pass for emissions;
(vi) Resulting in a false pass for component
checks;
(vii)Resulting in a false pass for the evaporative
system check; and
(viii)  Resulting in a false pass for any
combination of two or more of the above checks;
(4) The number of Motor Vehicle Technicians and

stations, in accordance with the Agreement between State of

Delaware Department of Public Safety Motor Vehicle

including:

(1) The number of emission testing sites and lanes
in use in the LEIM program;

(2) The number of equipment audits by station and
lane;

(3) The number and percentage of stations that have
failed equipment audits; and

(4) Number and percentage of stations and lanes
shut down as a result of equipment audits.

(d) Enforcement report.

(1) The Secretary shall, at a minimum, submit to
EPA by July of each year a report providing basic statistics
on the enforcement program for January through December
of the previous year, including:

(i) An estimate of the number of vehicles
subject to the inspection program, including the results of
an analysis of the registration data base;

(i) The percentage of motorist compliance
based upon a comparison of the number of valid final tests
with the number of subject vehicles;

(ili) The number of compliance surveys
conducted, number of vehicles surveyed in each, and the
compliance rates found.

(2) The Secretary shall provide the following
additional information obtained from the Director:

(i) Areport of the LEIM program’s efforts and
actions to prevent motorists from falsely registering vehicles
out of the LEIM program area or falsely changing fuel type
on the vehicle registration, and the results of special studies
to investigate the frequency of such activity; and
(i) The number of registration file audits,
number of registrations reviewed, and compliance rates found

Division and Council 81 of the American Federation of State,in such audits.

County and Municipal Employees and the State of Delaware

Merit Rules:
(i) That were suspended, fired, or otherwise

(e) Additional reporting requirements.
In addition to the annual reports in paragraphs (a)
through (d) of this section, LEIM programs shall submit to

prohibited from testing as a result of overt or covert audits;EPA by July of every other year, beginning with July 1, 1998,

(i) That were suspended, fired, or otherwise
prohibited from testing for other causes; and
(5) The number of Motor Vehicle Technicians
certified to conduct testing;
(6) The number of hearings:

(i) Held to consider adverse actions against

Motor Vehicle Technicians and stations; and

biennial reports addressing:
(1) Any changes made in LEIM program design,
personnel levels, procedures, regulations, and legal authority,

with detailed discussion and evaluation of the impact on the

LEIM program of all such changes; and
(2) Any weaknesses or problems identified in the
LEIM program within the two-year reporting period, what

(i) Resulting in adverse actions against Motor steps have already been taken to correct those problems, the

Vehicle Technicians and stations;
(7) The total number of covert vehicles available
for undercover audits over the year; and
(8) The number of covert auditors available for
undercover audits.
(c) Quality control report.

results of those steps, and any future efforts planned.

08/13/98
Section 17 -Motor Vehicle Technician training and certification.

The Department and the Division shall jointly ensure that
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adequate and appropriate training is available within the stateexamination and determination of motor vehicle technician
Interested agents may apply to be a state training facilitycompetency may be used.

Upon evaluation of the program and a positive finding, the (4) Certificates shall not be considered a legal right
agent may be certified. The Department and the Division shalbut rather a privilege bestowed by the LEIM program
monitor and evaluate the training program delivery at leasttonditional upon adherence to LEIM program requirements.
annually to ensure that it continues to meet the requirements

of the program and reflects changes occurring in the progran®8/13/98

over time. (See also Appendix 17) Section 18 -Public information and consumer protection.
(a) Training. (a) Public awareness.
(1) Motor vehicle technician training shall impart The Department and the Division shall ensure the
knowledge of the following: development of a plan for informing the public on an ongoing
(i) The air pollution problem, its causes and basis throughout the life of the LEIM program of the air
effects; quality problem, the requirements of federal and state law,
(i) The purpose, function, and goal of the the role of motor vehicles in the air quality problem, the
inspection LEIM program; need for and benefits of an LEIM program, how to maintain a
(iii) State inspection regulations and vehicle in a low-emission condition, how to find a qualified
procedures; repair technician, and the requirements of the LEIM program.
(iv) Technical details of the test procedures and This information will be provided to motorists whose vehicles
the rationale for their design; fail the emission test in a brochure developed by the Division
(v) Emission control device function, entitled “Vehicle Inspection Program Brochure. Motorists
configuration, and inspection; shall also be offered a list of repair facilities in the area and
(vi) Test equipment operation, calibration, and information on the results of repairs performed by repair
maintenance; facilities in the area, as described in Section 20 (b)(1) of this
(vi)Quality control procedures and their PFI.
purpose; (b) Consumer protection.
(viiiy  Public relations; and The Department shall institute procedures and
(ix) Safety and health issues related to the mechanisms to protect the public from fraud and abuse by
inspection process. Motor Vehicle Technicians, and others involved in the LEIM

(2) [ Requirements for monitoring and evaluating program. It shall include mechanisms for protecting whistle
the training program delivery can be found in the PFI, Sectiorblowers and following up on complaints by the public or
17] others involved in the process. It shall include a program to

(3) In order to complete the training requirement, assist owners in obtaining warranty covered repairs for
a trainee shall pass with a minimum of 80% of correcteligible vehicles that fail a test. Additional consumer
responses to all questions, a written test administered by thegrotection policies by the Division is included in Appendix
Division. In addition, a hands-on test shall be administeredL8-(b).
in which the trainee demonstrates without assistance the
ability to conduct a proper inspection, to properly utilize 08/13/98
equipment and to follow other procedures. Inability to Section 19 -Improving repair effectiveness.
properly conduct all test procedures shall constitute failure
of the test. The LEIM program shall take appropriate steps  Effective repairs are the key to achieving LEIM program
to insure the security and integrity of the testing processgoals and the state shall take steps to ensure the capability
and that sufficient training is provided to allow all motor exists in the repair industry to repair vehicles that fail I/M
vehicle technicians to complete the training requirements. tests.

(b) Motor Vehicle Technician Certification.

(1) All motor vehicle technicians shall be certified (a) Technical assistance.
by the Division in order to perform official inspections. The Department shall provide the repair industry with

(2) Completion of motor vehicle technician information and assistance related to vehicle inspection
training and passing required tests with a grade of at leasliagnosis and repair.

80% shall be a condition of certification. (1) The Department shall regularly inform repair

(3) Motor vehicle technician certificates shall be facilities of changes in the inspection LEIM program, training
valid for no more than 2 years, at which point refreshercourse schedules, common problems being found with
training and testing shall be required prior to renewal. particular engine families, diagnostic tips and the like.
Alternative approaches based on more comprehensive skill (2) The Department shall provide a telephone
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number where the public may call with questions related tofor the failures that occurred and the types of repairs done
the legal requirements of state and Federal law with regardefore retest. (See Appendix 6 (a) (5) in Regulation 31 for
to emission control device tampering, engine switching, ora copy of the Vehicle Emission Repair Report Form)

similar issues. Where possible, the Department will assist (2) The Secretary shall provide feedback, including
repair technicians with repair problems and answer technicastatistical and qualitative information (repair technician
guestions that arise out of the repair process. report card) prior to releasing the information to the public,

(b) Performance monitoring. to individual repair facilities on a regular basis (at least

(1) The Department shall monitor the performance annually) regarding their success in repairing failed vehicles.
of individual motor vehicle repair facilities, and provide to Copies will be sent to the Division.
the public at the time of initial failure, a summary of the (c) Repair technician training.
performance of Certified Emission Repair Technicians that The Secretary shall assess the availability of adequate
have repaired vehicles for retest. The initial stage of the repairepair technician training in the emissions inspection area
technician report card will score certified emission repairand, if the types of training described in paragraphs (c)(1)
technicians only with a 1 each time a repaired vehicle comeshrough (4) of this section are not currently available, shall
in for a retest and passes and a 0 when the repaired vehidlesure that training is made available to all interested
fails after the retest. Motor Vehicle Technicians will enter individuals in the community either through private or public
the Certified Emission Repair Technician’s code number intofacilities. This shall involve working with the College (or
data management system and the vehicle emission report father training agencies or training companies approved by
that retest will then have the technician and the results of théhe Department and Division) to add curricula to existing
test in the record. The records will then be compiled in aprograms or start new programs The training available shall
report an a percent of repaired vehicles that passed the retasclude:

will be given to each technician. The initial analysis will be (1) Diagnosis and repair of malfunctions in
to assess the training that the state provides to the techniciamomputer controlled, closed-loop vehicles;
to acquire certification. After the initial stage of the (2) The application of emission control theory and

performance monitoring program is completed, a full diagnostic data to the diagnosis and repair of failures on the
performance monitoring shall include statistics on the emission test and the evaporative system functional check;
number of vehicles submitted for a retest after repair by the (3) Utilization of diagnostic information on
repair facility, the percentage passing on first retest, thesystematic or repeated failures observed in the emission test
percentage requiring more than one repair/retest trip beforand the evaporative system functional check; and

passing, and the percentage receiving a waiver. The (4) General training on the various subsystems
Department shall issue procedures to weight the average®lated to engine emission control.
for repair shops, to avoid causing a shop to carry a poor record (d) The College (or other training agencies or

from the beginning of the program that does not reflect theirtraining companies approved by the Department and Division)

current ability to make repairs. The LEIM program may shall provide, jointly certified by the Department and the

provide motorists with alternative statistics that convey Division, adequate training in emission repair to qualified

similar information on the relative ability of repair facilities individuals. The program of study shall be consistent with

provide effective and convenient repairs, in light of the agethe EPA Rule, and shall qualify the trainees to perform

and other characteristics of vehicles presented for repair agffective repairs on vehicles failing the emission test. The

each facility. course of study shall be available on ongoing basis. The
This performance monitoring shall be achieved by Department shall cooperate with the College (or other

requiring waiver applicants to have repairs performed at repaitraining agencies or training companies approved by the

facilities with state certified technicians beginning on JanuaryDepartment) on an ongoing basis to ensure the training

1, 1997 for vehicles registered in New Castle County andprogram remains current with any changes to the program or

July 1, 1997 for vehicles registered in Kent County. Shopsit's requirements.

shall be encouraged to participate because market forces

dictate the majority of customers will want to seek out State08/13/98

Certified repair technicians due to their implied and StateSection 20 -Compliance with recall notices.

regulated qualifications to perform emission repairs. By

“closing the loop”, a standard form readable by a scannercan [RESERVED]

be used to report repair information by shop and technician

directly to a data-base, which will readily allow compilation 08/13/98

of the required reporting statistics on performance Section 21 -On-road testing.

monitoring. Department personnel will review the Vehicle

Inspection Report and Vehicle Emission Repair Report Form  On-road testing is defined as the measurement of HC,
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CO, and/or CQemissions on any road or roadside in any I/ ORDER
M area. On-road testing is required in the emission
inspection area as defined in Regulation No. 31. COMES NOW the Insurance Commissioner of the State
of Delaware and Orders in conformance with the Proposed
(@ General requirements. Order and Recommendation of the Hearing Officer as
(1) On-road testing shall be part of the emission follows:
testing system, but is to be a complement to testing otherwise  WHEREAS, | have considered the Proposed Order and
required. Using a mobile Bar 90 unit to fulfill this Recommendation submitted by the Hearititid@r, as well as
requirement is one alternative under consideration. the entire record of this matter; and
(2) On-road testing shall evaluate the emission WHEREAS, | adopt the Proposed Order and
performance of 0.5% of the subject fleet or 20,000 vehiclesRecommendation and incorporate the summary of evidence,
whichever is less, including any vehicles that may be subjecthe proposed findings of fact, and the recommendation of
to the follow-up inspection provisions of paragraph (a)(4) the Hearing Officer by this reference.
of this section, each inspection cycle. For Delaware, that NOW THEREFORE, | Order that Regulation No.80 be
means that at least 1,125 valid inspections on vehicles are {oromulgated as referenced herein, effective 45 days from
be conducted in this manneadjusting annually for any the date hereof.
changes in subject fleet size. SO ORDERED this 2nd day of ull998.
(3) Owners of vehicles that have previously been
through the normal periodic inspection and passed the final DONNA LEE WILLIAMS
retest and found to be high emitters shall be notified that the  |nsurance Commissioner
vehicles are required to pass an out-of-cycle follow-up State of Delaware
inspection. Notification of the requirement to appear for
testing shall be issued by mail.
(4) Number of vehicles failing the on-road BEFORE THE INSURANCE COMMISSIONER OF THE
emission test or found not in compliance with applicable STATE OF DELAWARE
sections of Regulation 31 will be compiled and used as a
measurement of the compliance rate of the LEIM program.|n the Matter of: |
(5) The on-road tests will be done at different The Proposed Insurance |
locations in the LEIM area and cover different times of the Department Regulation No. 80 |

yea.

PROPOSED ORDER AND RECOMMENATIONS
08/13/98
Section 22 -Implementation deadlines. Proposed Regulation 80 requires health insurance

companies to settle claims for health care services within a

[Requirements may be found in Regulation 31, Sectionprescribed period of time. The purpose of this regulation is

13]. to ensure that health insurers pay claims to policyholders
and health care providers in a timely mamriRegulation 80

is intended to establish standards for both determining

promptness in settling claims and determining the existence
DEPARTMENT _OF INSURANCE of a general business practice for failing to promptly settle
Statutory Authority: 18 Delaware Code, such claims under 1Bel. C.§ 2304(16). On May 1, 1998,
Sections 31, 2304(16), & 3212 the proposed regulation was published in the Register of
(18 Del.C. 311, 2304(16), 2312) Regulations in accordance witl Pel. C.chapters 11 and

101. Also in accordance with 2&l. C.chapter 101, a hearing
BEFORE THE INSURANCE COMMISSIONER OF THE was held on May 28, 1998 before the below—signed hearing

STATE OF DELIAWARE officer. The record was left open until July 19, 1998 allowing
for the submission of additional exhibits by interested parties.
In the Matter of: | The following is my Proposed Order and Recommendation
THE PROMULGATION OF REGUIATION | regarding the adoption of Regulation 80.
NO. 80. FINAL ORDER. | Present at the May 28 hearing were numerous individuals

representing consumers, healthcare providers, the insurance
industry, the trial bar and others. A list of attendees is attached
hereto as Exhibit “B”. Those who testified are so designated.
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I. Summary of the Evidence REGULATION NUMBER 80

The evidence in this matter consists of the oral testimony STANDARDS FOR PROMPT, FAIR AND EQUITABLE
of 14 individuals, as well as 32 written exhibits submitted by SETTLEMENT OF CLAIMS FOR HEALTH CARE
interested parties. Broad support for the notion of setting a SERVICES
bright line standard for the timely settlement of health care
claims was expressed by those who testified at the hearingsections
Criticisms of the Regulation included: 1. Authority

1. a fear that health insurers would base their defense t@.  Definitions
any action for violation of Regulation 80 on an assertion that3. Scope

bills were not received; 4. Purpose
2. a definition of a “clean claim “ does not appear in the 5.  Prompt payment
Regulation; 6. General business practice

3. that the general business practice standard of threg Penalty
failures to met claims during any 36 month period is too strict;8.  Effective date

and
4. that the Insurance Commissioner lacked the authoritySection 1.  Authority
to define what constitutes a general business practice. This regulation is adopted by the Commissioner pursuant
to 18Del. C.88 311, 2304(16), and 2312. Itis promulgated in
II. Findings of Fact and Conclusions of Law accordance with 2Bel. C. Chapter 101.

Based upon the evidence received in this matter both oraBection 2.  Definitions
and written, | find that the failure to timely settle health care For the purpose of this regulation, the following
claims constitutes a serious problem adversely affectingdefinitions shall apply:
consumers and health care providers alike. | find that the a. Health Insurer health insurance companies, health
Insurance Commissioner is authorized to define by regulatiormaintenance organizations, health service corporations and
what constitutes a general business practice. Itis illogical tany other entity providing a plan of health insurance or
require the Insurance Commissioner to establish a generdlenefits subject to state insurance regulation;
business practice in order to enforce the provisions of the b. Health Care Provider -any entity or individual
Unfair Insurance Practice statute (Chapter 23 of the Insuranckcensed, certified or otherwise permitted by law to provide
Code) without implicitly granting the Commissioner the health care in the ordinary course of business, practice or
authority to set that standard. Additionally, | find that the profession;
standard set establishes only a rebuttable presumption that c. Policyholder -a person covered undefr{sucha]
general business practice exists and that evidence relating frealth insurance] policy or a representative designated by
the high percentage of claims processed in a timely fashiorsuch person and entitled to make claims on his or her behalf.
may serve to rebut the presumption.
| recommend numerous technical, non-substantive revisions [d. “Clean Claim” - a claim that has no defect or
to the proposed regulation evidenced by footnotes where theympropriety (including any lack of any required
appear in the “marked up” version of the Regulation attachedsubstantiating documentation) or particular circumstance
hereto as Exhibit “C”. requiring special treatment that substantially prevents timely

payments from being made on the claim]
[ll. Recommendation
Section 3. Scope

For the above reasons, it is recommended that the  This regulation shall apply to all health insurers as defined

Insurance Commissioner adopt Regulation 80 in the formin Section 2 above, and

attached as Exhibit “A”. shall apply to all feentracts—forinsurance-issueeby-these
entitieg [plans or policies of health insurance or benefits
SO RECOMMENDED, thisday of July 1998. delivered or issued for delivery in this State and which cover
residents of this State or employees of employers located in
Fred A. Townsend IlI this State and their dependents. Exempted from the provisions
Hearing Officer of this Regulation are policies of automobile and workers

compensation insurance, hospital income and disability
income insurance, medicare supplement and long-term care
insurance?]
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Section 4. Purpose Section 6. General business practice

The purpose of this regulation is to ensure that health a. Within a 36 month period, three instances of a health
insurers pay claims to policyholders and health care providerinsurer’s failure to pay a claim or bill for services promptly, as
in a timely manner. This regulation will establish standards fordefined in section 5 above, shall give rise to a rebuttable
both determining promptness in settling claims and determiningoresumption that the insurer is in violation of 8l. C.§
the existence of a general business practice for failing t@®304(16)(f).[In determining whether the presumption is

promptly settle such claims under8l. C. § 2304(16). rebutted the Commissioner may consider, among other
things, whether the health insurer meets nationally
Section 5. Prompt payment of claims recognized timeliness standards for claims payments such

a. A health insurer shall pay[alear®] claim to a  as those applicable to the Medicare, Medicaid or Federal
policyholder or covered person, or make payment to a healtfemployees Health Benefit Plan program#?]

care providerfwithin4p[no later than 45calendart] days b. The 36 month period established in paragraph “a
[ef} [after] receipt of a claim or bill for services. above shall be measured based upon the dafeldiras or
b. {Paragrapha-ofthis-sectionshaltnotapplyin the bills became dué®] feomplaints—are—received—atthe
following—eases:] Pepartment] Each claim or bill, or portion of a claim or bill,
[A claim is not a clean claim as defined in section  pertaining to a single medical treatment or procedure provided
2 d. if any of the following circumstances exist®] to an individual policyholder that is processed in violation of

) Where-the-ebligationtepay—a—ctaim—is—not this regulation shall constitute an “instance” as described in
reasonably-clearbased-oninformation-avaitabte-to-the-healtparagraph “a.” above.
catriet

[(1) Where the obligation of a health insurertopay  Section 7. Penalties
a claim or make a payment for health care services rendered In addition to the imposition of penalties in accordance
is not reasonably clear due to a good faith dispute regarding  with 18Del. C.§ 2312(b);fany-healthinsurerthatfaisto-adhere
the eligibility of a person for coverage, the liability of another  te-the-standards-containedHn-thisregutation-shattberequired
insurer or corporation for all or part of a claim, the amount of ] [the Commissioner may order the health insure¥] to pay
the claim, the benefits covered under a contract or agreement  to the health care provider or claimant, in full settlement of the
, or the manner in which services were accessed or provided.] claim or hill for health care services, the amount of the claim or

[(2)] H)TFhere][Where there] exists a reasonable hill plus interest at the maximum rate allowable to lenders under
basis supported by specific information, available for review6 Del. C.2301(a). Such interest shall be computed from the
by the Department, that such claim was submitted fraudulentlydate the claim or bill for services first became due.

[(3) For claims properly disputed or litigated and
subsequently paicf] Section 8.  Causes of Actionfant-befenses]

c. Inthose cases covered by subparagraph b(1) above, This regulation shall not create a cause of action for any

a health insurer shall pay-fany-tndispufedl] portior{s] of person or entity, other than the Delaware Insurance
[the] [a] claim[meeting the definition of clean claim found in Commissioner, against a health insurer or its representative
section 2 d.]in accordance with subsection 5 a. hereof. based upon a violation of T#I. C.§ 2304(16)-the-same
[Additionally, a health insurer] [-ane?] shall notify the mannernothinginthisregutation-shaltestablish-a-defense for
policyholder in writing within 30 days of the receipt of the any-party-to-any-cause-of-actionbased-upon-a-vietation of 18
claim: Pel-€:82304(16)}°}

(1) thatsuch carrier is not obligated to pay the claim
or make the medical payment, [in whole or in part, }-stating Section 9. -{Efeetivedate][Separability.]
the specific reasons why it is not liable; or rhisregutation-shaltbecome-effective 120-daysfrom the

(2) ftoreguestalt[that] additional informatiofiis] date-sighed-by-the-Commissiofgif any provision of this

neededand is being sought] to determine liability to pay the  Regulation or the application of any such provision to any

claim or make the healthcare payment. person or circumstance, shall be held invalid, the remainder
[d.*°] Upon receipt of the information provided in of such provisions, and the application of such provision to

subparagraph c(2) aboveforefanappeatofactaimorbill forany person or circumstance other than those as to which itis

heatth-care-services-deniedpursuantto-subparagraph c(1held invalid, shall not be affected?]

[or upon the administrative resolution of a dispute wherein

the health insurer is deemed obligated to pay the claim or  [Section 10 Effective date

make medical paymentt,] a health insurer shall comply with This regulation shall become effective 120 days from

paragraph “a.” of this section. the date signed by the Commissioner.]
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FINDINGS, OPINION & ORDER NO. 4821

1. Definition of clean claim established by AL Clean
claim definition called for by both industry and providers
representatives. l.

2. Technical revision that conforms with other such

BACKGROUND

references to Department jurisdiction in the Insurance Code.

3. See endnote 1
4. Technical revision
5. Technical revision clarifying intent.

By Order No. 3647, dated July 20, 1993, the Delaware
Public Service Commission (“the Commission”) established
this docket “to consider the development and implementation
of such regulations as may be necessary to fully and

6. Grants an exception for matters in dispute so as noeffectively implement the revised regulatory scheme” called
to create a violation for each dispute that lasts more than 4%or by theTelecommunication§echnology Investment Act

days.
7. Technical revision
8. Technical revision
9. Technical revision
10. Technical revision
11. Clarification to conform with endnote 5

(“TTIA™), 26 Del.C. Subchapter VII-A. The Commissisn
Order designated a Hearing Examiner to conduct the
proceedings in this docket and to report thereon to the
Commission. On January 22, 1998, the Hearing Examiner
issued his Report including proposed “Rules and Regulations
for Implementing theTelecommunicationgechnology

12. Clarifies that evidence of high percentage of timely Investment Act.” The Hearing Examirie Report and
claim handling and satisfaction of national standards forproposed Rules are attached hereto as Exhibit “A.” The
claims processing may serve as evidence to rebuCommission gave the participants to this proceeding the

presumption of general business practice.

opportunity to file exceptions to the Hearing Examigse

13. Revises standard that measures when late claimReport. The Public Service Commission Staff (“Staff”),
processing can establish a general business practice frodiT&T Communications of Delaware, Inc.AT&T"), MCI

the date of the report to date the claim is due.

Telecommunications Corp. (“MCI"), Bell Atlantic-Delaware,

14. Clarifies that penalties may be imposed by thelnc. (“BA-Del”) and the Division of the Public Advocate
Insurance Commissioner and are not applicable in any privat€‘D PA”") all filed timely exceptions.

cause of action. Also revision clarifies Commissioae

discretion in sanctioning offenders.

. SUMMARY OF EVIDENCE AND INFORMATION

15. Strikes provisions that health insurer is prohibited SUBMITTED AND FINDINGS OF FACT AND
from raising defenses based on this regulation in any private€ONCLUSIONS OF AW

cause of action.
16. Technical revision

PUBLIC SERVICE COMMISSION

PLEASE NOTE THE FOLLOWING REGUL ATORY
CHANGES WERE MADE PRIOR TO THE
EFFECTIVE D ATE OF THE CURRENT
ADMINISTR ATIVE PROCEDURES ACT. THE
FOLLOWING IS PRESENTED FOR
INFORM ATIONAL PURPOSES ONLY.

BEFORE THE PUBLIC SRVICE COMMISSION
OF THE SATE OF DEIAWARE

IN THE MATTER OF |
THE DEVELOPMENT OF |
REGULATIONS FOR THE |
IMPLEMENTATION |
OF THE TELECOM- | PSC REGURATION
MUNICATIONS TECHNOLO& | DOCKET NO. 41
INVESTMENT ACT |

The record before the Hearing Examiner consisted of 42
exhibits and a 1366 page verbatim transcript of evidentiary
hearings and oral argument in addition to competing texts of
the proposed rules and written argument in the form of briefs.
The Hearing Examinés Report thoroughly summarizes the
evidence and information contained in this record and includes
recommended findings and conclusions based thereon. The
Commission adopts as its own, and hereby incorporates herein
as if fully set forth, the Hearing Examine summary of the
proceedings, his summary of the evidence and information
submitted, and his recommended findings of fact and
conclusions of la, except to the extent otherwise noted herein.

lI. DISCUSSION

A. Legal and Policy Issues

During the course of the proceedings, the parties
pursued certain legal and policy positions which appear no
longer to be in issue. Thus, BA-Del took the position that
the Commission lacks authority to promulgate rules under
the TTIA. The Hearing Examiner thoroughly considered this
issue and concluded that BA-Deposition was not sound.
BA-Del has not taken an exception to this conclusion. The
Commission accordingly concludes, for the reasons set forth
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in the Hearing Examiner’s report, that promulgation of Rulesthis category to services “furnished exclusively to end-users.”
to implement the TTIA is an appropriate exercise of its rule-BA-Del asserted that because BA-Del statutorily is required
making authority. to offer all telecommunications services, including
Earlier in this docket the Commission determined discretionary services, for resale, the proposed Rule would,
that Section 710 of the TTIA required the adoption of adequatén effect, eliminate the discretionary services category.
methodologies to ascertain both appropriate cost allocation  We agree that the cited language is unduly limiting and
and reasonable method(s) for determining incremental costgarries results unintended under the TTIA. We therefore
PSC Order No. 3783, ordering 15 (May 17, 1994). In his reportadopt the following language for Rule 2.2:
the Hearing Examiner recommended that, if (as he
recommended) a TS-LRIC pricing standard was adopted for Services provided by a telecommunications services
basic services and an imputation standard was applied, then provider that are classified by the Commission neither
the Commission need not adopt a specific rule embracing a as basic services nor as competitive services. (5-0)
cost allocation methodology since such a rule would be
redundant. No party filed any exceptions to this Rule 2.3. Competitive Services
recommendation. Given the lack of any insistence on a cost This rule sets forth criteria under which services
allocation methodology, and given the duty of a may be classified as “competitive.” The Rule recommended
telecommunications provider to file annual reports detailingby the Hearing Examiner provided that such classification
total costs and revenues for discretionary and competitivavould be appropriate if a competitor offers the “same”
services, the Commission will not now adopt a specific rule forfunctions and features in the “same” geographic area. Bell
allocation of non-direct costs. Atlantic argued that this test is unnecessarily restrictive and
suggested the following language, which we adopt:

B. Rules

The Commission adopts the rules proposed by the Services may be classified as competitive if similar
Hearing Examiner, in their entirety, except as modified by  or substitute functions and features are offered and
the following determinations set out below. Because the available from suppliers other than the electing
Commission concludes that the modifications it adopts here telecommunications service provider within the
do not make substantive, significant revisions and because relevant geographic areas in which the electing
staff’s initial proposals and the Hearing Examiner’s telecommunications service provider offers such
recommendations were not published in the Delaware Régister  services.
the Commission does not believe these rules must be deemed
new proposals which must be renoticed under 29 Del. C. §5-0). No party took exception to the language of the remainder
10118(c). of the Rule which we adopt as proposed by the Hearing

Thus, the Commission accepts the Examiner.
recommendations of the Hearing Examiner and adopts his

proposed Rules with the following modifications. (5-0) The Rule 2.4. Just and Reasonable Rates
Rules, as adopted, are attached hereto as Exhibit B. This Rule defines just and reasonable rates for basic
and discretionary services. The Hearing Examiner’s proposed
Rule 2.1. Basic Service Rule limited the definition to apply only to “new” basic and

This Rule provides a definition of basic services. discretionary services. AT&T took exception to this limitation

The Rule proposed by the Hearing Examiner tracks theas inconsistent with the statute. We agree that the definition
language of § 705(a) of the TTIA; however, BA-Del pointed should not be limited to apply only to new services.
out that in one section, the Hearing Examiner had omittedAccordingly, we adopt the following language:
the word “local” which appears in the statute. We agree that
this is a significant omission. Accordingly, we adopt Rule  Pursuant to § 706(a)(1) and (2), rates for basic and
2.1 as proposed by the Hearing Examiner except that discretionary services must be just and reasonable.
paragraph (3) of that Rule shall read: “(3) Which are provided A just and reasonable rate for a basic service: (a) shall
for the purpose of completing local telephone calls.” (5-0)  be non-discriminatory; (b) shall be based on the direct

MCI proposed deleting criteria (1) and (2) of this Rule. cost of providing the service; and (c) may include a
These criteria are set forth in the statute and we believe they reasonable profit. A just and reasonable rate for a

are properly replicated in the Rule. discretionary service: (a) shall be non-discriminatory;
and (b) shall equal or exceed the incremental cost of
Rule 2.2. Discretionary Services providing such service.

This Rule provides a definition of Discretionary
services. The Hearing Examiner’'s proposed Rule limited(5-0)
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Rule 2.5. Same or Similar; Substitute for adjusting rates under the TTIA. Rules 3.1 through 3.4
This Rule defines criteria under which a service or address filing requirements and price adjustment mechanisms
product may be found to have the “same or similar” applicable to basic services. The parties took a variety of
capabilities as another service. Again, Bell Atlantic proposedexceptions to the Hearing Examiner’s proposed Rules in this
revising the Hearing Examiner’s Rule to eliminate the area. In particular, both Staff and BA-Del suggested
requirements that services have “the same” capabilities osubstantial modification to the Hearing Examiner’s Rule 3.4.3
functions and that alternate services be provided atoncerning application of the price index. Both Staff's and
“substantially equivalent” rates terms and conditions. BA-BA-Del's proposed revisions are offered to provide the
Del argued that services could function as substitutes in th€ommission and BA-Del additional flexibility in implementing
market place without meeting these criteria. For its partrate changes indicated by application of the price index. We
Staff proposed revising the Rule to clarify that the alternateaccepted Staff's version (3 voting in favor, 2 opposed). BA-
service or product must be offered in a comparableDel suggested revising Rule 3.1 to give itself the ability, with
geographic area. Commission approval, to implement price adjustments
We agree with BA-Del that the language proposed bythroughout the year, rather than only at the time of its price
the Hearing Examiner is too narrow. We similarly agree withindex filing. We agreed that such increased flexibility is
Staff that the Rule should make reference to the geographiappropriate and accepted BA-Del’s language. (5-0)
area in which the alternate service is provided; however, we On further discussion, the Commission recognized
believe that in this respect the Rule should track the languagthat the Commission’s goal of allowing a greater degree of
of § 705 of the TTIA. Accordingly, we adopt the following flexibility in the implementation and timing of price
language: adjustments indicated under the price index formula would
be furthered by allowing the parties an opportunity to jointly
A service or product shall not be deemed to have propose a single consistent revised version of Section 3.0.
similar or substitute capabilities as service provided We directed the Staff to undertake to submit such a proposed
by an electing telecommunications service provider,  revision to us, after consultation with the other parties (5-
or to be a similar or a substitute service or product, 0), and further directed Staff that, to the extent our previous
unless: (1) an unaffiliated provider is able to offer votes concerning Rule 3.4.3 and 3.1 might have been
the alternative service or product in the relevant inconsistent with the language of a unified revision of this
geographic area; (2) the service or product is capable portion of the Rules, it need not defer to those earlier votes.
of providing comparable functions or benefits as the  (5-0)
telecommunications service provider’s service to After the first deliberation, Staff submitted revised
which it is being compared; and (3) customers are versions of Rules 3.1 through 3.4 to which the other parties
likely to perceive the services as similar or a do not object. We are satisfied that this submission

substitute. accurately reflects our intentions and hereby adopt these
revised rules. (5-0)
(5-0). Since the text of the Rule no longer refers to “same” Rules 3.1 through 3.4 shall read:
capabilities, the caption shall be amended as well and shall be 3.1.Annual Price Index Report. The
“Similar or Substitute.” telecommunications service provider shall submit to the
Commission and interested parties on an annual basis a Price
Rule 2.13. Incremental Cost Index Report (the “PI Report”). The filing of the Pl Report

The Hearing Examiner’s text of this Rule contains a shall be subject to the following requirements.
cross reference to “Rule 8” of the proposed Rules. Staff
pointed out that this appears to be a typographical error since 3.2.Timing and notice of Pl Report. No later than
the reference is to the substance of Rule 7 and the Proposédarch 31 of each year, the electing telecommunications
Rules contain no Rule 8. We agree to make this correctionservice provider shall file with the Commission its Annual
(5-0) PI Report which shall identify the beginning and ending values
for the GDP-PI as defined in Rule 3.41 and based thereon
Rule 2.15. Essential Service provide a calculation of the new PI to be applicable for the
In this section, the Hearing Examiner proposed acoming 12-month period. The telecommunications service
definition of “Essential Service.” The text of the Proposed provider shall give notice of the details of such filings in
Rules do not further employ this term. Accordingly, Staff accordance with Rule 2.10 and newspaper notice in

suggested that it be deleted. We agree. (5-0) accordance with Rule 2.11. The Commission will, to the
extent possible, approve or adjust the Pl Report no later than
Section 3.0. Annual Price Index Filings 120 days after such filing.

Section 3.0 deals, generally, with the mechanisms
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3.3 Extension for filing a Pl Report. The The Pl Report shall contain supporting documentation and
Commission may, for good cause shown, grant an extensionalculations (including documentation and calculations to
to a telecommunications service provider for filing its annual support Z adjustments), and the telecommunications service
Pl Report. The telecommunications service provider shallprovider shall, to the extent possible, respond to any requests
notify the Commission promptly, file a request for a delay for additional information propounded by the Commission’s
and suggested revised dates. The Commission may set a nestaff within ten (10) business days of the receipt of such
date on which the filing will be submitted. request by the telecommunications service provider.

3.4.4. Rate Increases for Basic Services.
3.4.Rate adjustment mechanism for basic services.Increases in rates for basic services may not exceed that
Rates for basic services may be adjusted consistent with thgermitted by the application of the Pl set forth in Rule 3.2.
new PI throughout the calendar year upon approval by thét its option, the telecommunications service provider filing
Commission, but a rate for a basic service may not be changetie Pl Report may seek, simultaneous with the filing of the
based on the PI more than once in any calendar year. Report, Commission approval for basic service rate increases
3.4.1. Price Index. The Price Index (“PI") permitted by application of the PI. The Commission shall
shall initially be set at 100 and shall be computed annuallyrender a decision on such proposed rate increases within120

according to the following formula: days of filing.
In the event that the telecommunications
Pl.,=PlL,Xx[1 +DGDP-PI - X +2Z) service provider chooses to seek approval of basic service
rate increases permitted by application of the Pl at any time
where other than simultaneous with its annual Pl Report, the provider
shall file the rate change with the Commission and shall give
Pl ., = Pl for current year notice in accordance with Rules 2.10 and 2.11. The
Commission shall render a decision on such proposed rates
Pl = Calculated PI for previous year within 120 days from such filing.
3.4.5. Rate Decreases for Basic Services.
DGDP-PI = Percentage change in Gross Domestic In years when the PJ| is less than P, the

Product fixed weight Price Index (expressed as decimal), telecommunications service provider shall decrease rates by
for the most recent 12-month period available at the time of no less than the change in the PI; provided, however, that the
filing, as published by the United States Department of Commission may, for good cause shown, permit the
Commerce. requesting service provider to aggregate the resulting negative
rate change and (1) apply the amount to less than all basic
X = The productivity offset factor, where the produc services; provided, however, that the aggregated amount shall
tivity offset shall be 3% applied annually. be allocated equitably among residential, business and
interexchange classes of customers, or (2) hold it in reserve
Z = The combined positive and negative effects of and apply it in subsequent years, along with an amount
exogenous changes in the telecommunications service  representing interest at the rate established in Regulation
provider’s costs of providing telecommunications services, Docket No. 11 for the period in which the
measured as a percentage of previous years’' revenues thatelecommunications service provider reserved the rate
are explicitly the result of unforeseen changes in the tele  decrease. In years when the _Pis less than the P]the
communications service provider’s cost as defined in Rule telecommunications service provider shall seek,
2.8. simultaneous with the filing of the Report, Commission
3.4.2. Exogenous cost adjustments.Upon the approval for basic service rate decreases indicated by the
application of any ratepayer or the telecommunicationsapplication of PI, or approval for aggregating or reserving
service provider, rates for basic services may be adjusteduch decreases as permitted by subparagraphs (1) and (2) of
with approval by the Commission in order to reflect this Rule 3.4.5. The Commission shall render a decision on
exogenous costs, as defined in Rule 2.8. Application by auch proposal within 120 days from such filing.
service provider for exogenous cost adjustments, whether Notwithstanding the provisions of this Rule
increases or decreases, may be filed once per calendar yead.5, the telecommunications service provider, consistent
in conjunction with the annual Pl Report, as detailed in Rulewith Section 707(c)(2), may elect to decrease rates in
3.1. circumstances where the Pl would permit otherwise and may
3.4.3. Filing Requirements for Pl Report. decrease rates in an amount greater than would be required
The PI shall be based upon the GDP-PI as defined in Ruléy the PI.
3.4.1 and appropriate exogenous cost adjustments (also
referred to as “Z” adjustments), as provided for in Rule 2.8. We note that adoption of these revised Rules also
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entails revision, for consistency, of other portions of Section Rule 3.10 (now 3.9) Filing Requirements for
3. Thus, the Hearing Examiner’s proposed Rule 3.7 definingDiscretionary Services
“Z adjustments” under the price index formula is deleted as The Hearing Examiner’s proposed Rule requires, in

it is redundant with new Rule 3.4.3. Similarly, the languagesubparagraph (3), the telecommunications service provider
of Hearing Examiner’s Rules 3.10 and 3.11 (now renumberedo submit with its annual price filing “a list of basic services
as Rules 3.9 and 3.10) required minor revisions to theiused to deliver [Discretionary] services.” The Rule further
language to make them consistent. We hereby adopt thog@rovides as an example of such underlying basic services,

revisions. (5-0) “loops, switching functions, etc.” While not objecting to
Rule 3.6.  Rate Adjustments or Other Changes tothe requirement that it submit a list of underlying services,
the Terms and Conditions fd€ompetitive Services BA-Del argued that it is unnecessary to provide examples of

This Rule requires, among other things, that thesuch services in the Rule and that, in particular, “loops” and
telecommunications service provider shall provide written“switching functions” are arguably not “services” at all.
noticeto the Commission within 72 hours of a change to the~urther, BA-Del proposed clarifying the initial sentence of
prices, terms or conditions for competitive service. BA- proposed Rule 3.10. We agree with BA-Del on both points,
Del tookexception to this provision but withdrew its though we do not reach the issue of whether “loops” and
exception at the time of the Commission’s consideration.“switching functions” are or are not “services.” Accordingly,
We therefore adopt the Hearing Examiner’s proposed Rulewe adopt the following language:

(5-0)
The telecommunications service provider shall

Rule 3.8. Prohibition Against _ Cross- submit, with its annual Pl Report, discretionary
Subsidization service data including:
This Rule sets forth the statutory prohibition against
cross-subsidization. The Hearing Examiner’s proposed Rule *ox o
additionally addressed other matters. Staff proposed to delete
this additional language as it duplicated provisions in other (3) A list of basic services herein used separately

sections of these Rules. We agree. The text of the Rule shadk in combination in order to deliver the services. (5-0)
be:
Rule 3.11 (now 3.10) Filing Requirements for

In compliance with Section 710(a) of the Act, Competitive Services

cross-subsidization of competitive services BA-Del again suggested omitting the parenthetical
with revenue generated from basic services or in subparagraph (3) of this Proposed Rule which lists “loops”
discretionary services is prohibited. and “switching functions” as examples of “basic services”

that may be used to deliver a competitive service. For the
Rule 3.9 (now Rule 3.8)Exogenous Cost Filing reasons stated above, we will delete this language from the
Requirements Rule though, again the Commission does not reach the issue
This Rule sets out the filing requirements that a of whether “loops” and “switching functions” are or are not
telecommunications service provider must make to show theservices. (5-0)
occurrence of an exogenous cost under the price index formula.

BA-Del took exception to that portion of the Rule which Rule 3.12 (now 3.11)  Unbundling Require
required a telecommunications service provider to includements For Competitive Services
information concerning the extent to which the claimed The Hearing Examiner’s proposed Rule requires

exogenous event is a unique and specific event affecting locaklecommunications service providers to provide access to
exchange telecommunications providers and/or Delawaréall components of their basic and competitive services on an
public utilities. Staff explained that this requirement is intendedunbundled basis at any technically feasible point on rates
to give the Commission the information it requires to that are just, reasonable and non-discriminatory.” BA-Del
differentiate between cost changes which are reflected in theroposed striking the requirement that access be provided to
GDP-PI and those which are not. We agree with Staff that thécomponents” of basic or discretionary services (rather than
requirement is appropriate. (5-0) to the services themselves) and further proposed striking the
The DPA suggested specifying that the Rule provide thatrequirements that such access be provided at a technically
exogenous cost increases or decreases must be sprefahsible point and on rates that are just, reasonable and non-
equitably between the basic, discretionary and competitivediscriminatory. BA-Del explained that it was concerned that
service categories. We decline to make this change as wihese provisions might ultimately be interpreted in a manner
believe this consideration can be taken into account at théenconsistent with the requirements imposed by the
time of the cost change. (5-0) Telecommunications Act of 1996. Staff urged that the Hearing
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Examiner’s language be adopted as proposed. We agree. Rule 5.4.
Accordingly, we adopt the Hearing Examiner’s proposed Rule Interested Parties
(5-0) The Hearing Examiner’s Proposed Rule set forth
time periods within which interested parties may file
Proposed A&T Rule 3.13 comments concerning petitions for reclassification and
AT&T proposed adding a new Rule to Section 3 within which the Commission is to render a decision. BA-
allowing “interested persons” to obtain discovery from the Del suggested revisions to these time periods. The parties
telecommunications service provider within ten days of a priceconferred prior to the Commission’s consideration and
index filing. We agree with BA-Del that this Rule is submitted a jointly proposed modification to the Rule which
unnecessary. We reserve to the Commission the right to allokhe Commission accepts. The language of the Rule shall be:
discovery in appropriate cases. (5-0)

285

Opportunity for Comment by

Interested persons may file comments with the
Commission regarding any petition for
reclassification and may also request that the

Rule 4.1.3.1 Competitive Servicesebt
This Rule defines the criteria by which a service

may be judged to be “competitive.” The Hearing Examiner
adopted standards which track the language of the TTIA. MCI
suggested revising these criteria to require a complete absence
of barriers to entry and pricing at economic cost. The
Commission believes it more appropriate to track the statutory

Commission hold an evidentiary hearing on such
petition. Comments shall be due twenty (20) days
following the date of publication of newspaper notice.

The Commission may, for good cause shown, extend
the comment period and the effective date for a

criteria and accordingly adopts the Hearing Examiner’s
proposed Rule. (5-0)

specific petition. However, the Commission shall
issue a final order on a petition to reclassify a service
within one hundred twenty (120) days after the petition
Rule 5.3.  Notice Requirements date.

The Hearing Examiner’s proposed Rule requires a
party petitioning for service reclassification to publish notice (5-0)
thereof. AT&T and the Public Advocate suggested that the
Rule be revised to reflect the requirement of § 706(a)(4) of the Rule 7.1.  Definition of Incremental Costs Used
TTIA that notice also be served on interested interexchangéor the Determination of a Service Price Floor and the
telecommunications carriers and the Division of the PublicDetermination of a Service Price Floor and the Determination
Advocate. The Commission agrees this modification shouldof an Absence of Category Cross-Subsidization
be made. The Commission directed Staff to propose the As pointed out by AT&T, the caption of this Rule
necessary language, which it has done. We therefore adogbntains typographical errors. It shall be revised to read
proposed revisions to Rule 5.3. The Rule shall read: “Definition of Incremental Costs to be Used to Determine a
Service Price Floor.” (5-0)

Any petition for reclassification shall be filed by the

petitioning party concurrently with the Commission Rule 7.2.  Additional Use of Incremental Costs

and the telecommunications service provider, no less
than thirty (30) days prior to the proposed
implementation date for the reclassified service. The
petitioning party shall public newspaper notice
pursuant to Rule 2.11. Such notice shall specifically
describe the proposed filing and the effect of
Commission approval of such filing, and shall state
that written comments may be filed with the
Commission for its consideration. In addition, the
petitioning party shall serve a copy of the petition for
reclassification on all interexchange
telecommunications carriers and service providers
who have submitted a written request for such notice
with the petitioning party and the Commission, and
on the Division of the Public Advocate.

(5-0)

In the Calculation of a Price Floor F@iscretionary and
Competitive Services

Rules 7.2.1 and 7.2.2 set forth the imputation test
governing rates for discretionary and competitive services.
Under the Hearing Examiner’s proposed formulation, the
revenue resulting from a proposed rate must equal or exceed
the revenue resulting from the sum of the rates which another
telecommunications provider “must use” in provision of the
service, plus additional factors. AT&T suggested replacing
the phrase “must use” with the phrase “typically uses” since,
in absolute terms, no service provider “must use” any service.
AT&T further suggested a definition of the phrase “typically
uses” with which the other parties are in agreement. We
therefore adopt AT&T's proposed revisions to Rules 7.1 and
7.2. The Rules shall read:

Rule 7.2.1. Thatthe revenue resulting from the
proposed rate for a Discretionary Service equals or
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exceeds the revenue resulting from the sum of the
rate(s) for the Basic Services which another
telecommunications service provider typically uses
in its provision, plus any additional incremental costs
incurred by the electing telecommunications service
provider and not associated with the rate(s) for the
Basic Services that are used to provide the
Discretionary Service. In determining when another
telecommunications service provider “typically uses”
a Basic Service in its provision of a competing
Discretionary Service, the Commission shall consider
the current practices of other providers, whether
technically feasible, economically reasonable
alternatives exist for the underlying Basic Services,
and such other factors as the Commission deems
appropriate.

Rule 7.2.2 That the revenue resulting from the
proposed rate for a Competitive Service equals or
exceeds the revenue resulting from the rate(s) for
Basic and Discretionary Services which another
telecommunications service provider typically uses
in its provision, plus any additional incremental costs
incurred by the electing telecommunications service
provider and not associated with the rate(s) for such
Basic and Discretionary Services that are used to
provide the Competitive Service. In determining when
another telecommunications service provider
“typically uses” a Basic or Discretionary Service in
its provision of a competing Competitive Service, the
Commission shall consider the current practices of
other providers, whether technically feasible,
economically reasonable alternatives exist for the
underlying Basic and Discretionary Services and such
other factors as the Commission deems appropriate.

Cost Study Methodology

Rule 7.3.1 establishes the general methodology for
performing TSLRIC cost studies. The DPA took exception,
arguing that the Commission should adopt the incremental
cost rules proposed by the DPAs consultant as the appropriate
costing methodology, instead of TSLRIC. The Commissioners
conclude that use of TSLRIC as proposed by the Hearing
Examiner is appropriate. (5-0)

Rule 7.3.1.7Cost of Money

The Hearing Examiner’s proposed Rule required that the
telecommunications service provider fully document its
assumptions concerning the cost of money. The Commission
believes this Rule to be too narrowly phrased. Instead, the
telecommunications service provider should be required to
fully document all assumptions used, not merely the cost of
money. Accordingly, the Commission adopts the following
Rule.

Assumptions. The telecommunication service
provider shall fully document all assumptions used
to compute the proposed TSLRIC prices.

(5-0)

Rule 7.3.2. Administrative Requirements.

This Rule imposes certain requirements on the
telecommunications service provider to provide cost study
and other information. Both Staff and BA-Del propose
changes intended to clarify the scope of the Rule. The DPA
requested an express requirement that it should receive copies
of all materials produced. The Commission adopts Staff's
proposed rephrasing together with the DPA's comments. The
Rule we adopt is:

(5-0)

Rule 7.2.3 applies the imputation test to individual
customer contracts. The Hearing Examiner’s proposed rule
requires each service in an individual customer contract to
meet the imputation standard. BA-Del suggested revising the
Rule to apply the standard to the contract as an aggregate
rather than to the individual services provided therein. Staff
agreed with this change and we believe it to be reasonable.
Rule 7.2.3 shall read:

Individual customer contracts that include
Discretionary or Competitive Services with underlying Basic

The telecommunications service provider shall
produce available documentation for all incremental
cost studies performed in compliance with this Rule.
Such documentation shall be substantively equivalent
to that provided by Bell Atlantic-Delaware, Inc. in
connection with incremental cost studies at the time
of the adoption of these rules. The
telecommunications service provider shall provide a
copy of all documentation produced to the Division
of the Public Advocate.

or Discretionary Services that competitors typically use to(5-0)

compete with BA-Del must satisfy the requirements of Rule
7.2.1 and 7.2.2, as applied to the complete contract price.
(5-0)

Rule 7.3. Total Service Long Run Incremental

Rule 7.4. The Application of the TSLRIC Price Floor

and Imputation Standard.

Rule 7.4.1. requires that, in applying the TSLRIC price
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floor and imputation standard, the revenue associated with a RULES AND REGULATIONS FOR IMPLEMENTING

particular Basic Service offering must be sufficient to meet its THE TELECOMMUNICATIONS TECHNOLOGY

TSLRIC price floor, unless otherwise authorized by the INVESTMENT ACT

Commission. The DPA proposed elimination of this Rule for

the reason that it is inappropriate to authorize the Commissiog 1.0 Applicability. These rules shall apply only to

to allow any basic service to be priced below cost. Thetelecommunications service providers that elect, pursuant to

Commission rejects this position and accepts the Rule aSection 704 of Subchapter VIl of Title 26 of the Delaware Code

proposed by the Hearing Examiner. (5-0) Annotated, hereinafter, the “Act”, to have rates and prices
Notice to DRA. The DPA requested the Hearing Examiner’s governed by the Telecommunications Technology Investment

rules 3.0, 5.3 and 7.3.2 be amended to require &Act(“TTIA").

telecommunications service provider to serve the DPA with

all documentation provided to Staff. The Rules as adopted 2.0 Definition of Terms.

require such service. (5-0) 2.1. Basic service shall mean those local exchange carrier

telecommunications services: (1) which are offered in the

NOW, THEREFORE, itis hereby ORDERED this 9th day absence of services or products with the same or similar

of June, 1998; capabilities offered by another service provider; (2) for which
1. The Rules and Regulations for Implementing the significant barriers exist impeding entry into the market; (3)

Telecommunications Technology Investment Act attachedwhich are provided for the purpose of completing local

hereto as Exhibit “B” shall be and hereby are adopted. telephone calls; (4) which are for the purpose of providing
2. The Secretary of the Commission shall arrange foraccess to the local exchange carrier’s network; or (5) which are

publication of this Order and the Rules in the Delawarepurchased as necessary components for other providers of

Registrar of Regulations at the earliest possible date. telecommunications services to offer, exclusive of stand-alone
3. The effective date of this Order shall be ten (10) daysresale offerings, their telecommunications services. Unless

from the date of the publication of this Order and the Rules inand until the Commission shall determine otherwise pursuant

the Delaware Registrar of Regulations. to § 706 of this title, “basic services” shall include the
4. The Commission reserves jurisdiction to enter suchfollowing:
other and further orders in this matter as it may deem (1) Residence, business, public and semipublic
appropriate. “dial tone line” services;
(2) Residence, business and public “local usage
BY ORDER OF THE COMMISSION: services;”
(3) “Switched access” services;
Joshua M. Twilley, Vice Chairman, (4) “Exchange access component of centrex”
Arnetta McRae, Commissioner service;
John R. McClelland, Commissioner (5) “White pages listings; whether listed, non-listed
or private;”
ATTEST: (6) “Local directory assistance service;”
Karen J. Nickerson (7) “Telecommunications relay service;”
Acting Secretary (8) “911 enhanced emergency system;”
(9) “Direct inward dialing” for PBX trunks;
EXHIBIT “B” (10) “Basic service elements;”
(1D “TouchTone service;”
BEFORE THE PUBLIC SERVICE COMMISSION OF THE (12)  “ISDN service” and features;
STATE OF DELAWARE (13) “Basic rate interfaces;”
(14)  “Primary rate interfaces;”
IN THE MATTER OF | (15) Services categorized as “basic serving
THE DEVELOPMENT OF | arrangements” except for “high capacity special services”
REGULATIONS FOR THE | REGULATION (1.544mb and above); and
IMPLEMENTATION OF THE | DOCKET NO. 41 (16) “Complementary network services” except as
TELECOMMUNICATIONS [ provided by a local exchange carrier to end users or for stand-
TECHNOLOGY INVESTMENT | alone resale.
ACT RULES AND REGULATIONS |
FOR IMPLEMENTING THE | The Commission may, after notice and hearing, classify
TELECOMMUNICATIONS [ other telecommunications services as basic services.

TECHNOLOGY INVESTMENT ACT |
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2.2 Discretionary services. Services provided by amay be defined differently depending on the characteristics
telecommunications service provider that are classified by thef the market for the service in question. Therefore, the
Commission neither as basic services nor as competitiveommission shall, on a case-by-case basis, determine the
services. definitions of these terms.

2.7. Barriers to market entry. Barriers to market entry may

2.3. Competitive services. Services may be classified asinclude any significant legal, regulatory, or economic factors
competitive if similar or substitute functions and features arethat inhibit entry into the market, including, but not limited to,
offered and available from suppliers other than the electingcertification or franchise requirements, requirements for
telecommunications service provider within the relevanteasements or rights-of-way, pre-qualification financial
geographic areas in which the electing telecommunicationsequirements, or exceptionally high start-up costs. The
service provider offers such services. The provision ofCommission shall, on a case-by-case basis, determine the
services in this category may require the use of plant and/odefinition of these terms.
other resources of the electing telecommunications service
provider which are also used by the telecommunications  2.8. Exogenous costs; unforeseen cost changes. Costs
service provider jointly or in common for purposes of producing that reflect an unforeseen change in the telecommunications
and/or furnishing services classified as basic, discretionaryservice provider’s costs of providing telecommunications
or competitive. For any service provided by a services, which change occurs for reasons beyond the control
telecommunications service provider to be classified by theof the electing telecommunications service provider. Such
Commission as competitive, the Commission shall havechange may include, but not be limited to, legal or regulatory
determined that all of the market conditions set forth in Sectiorchanges which affect such costs, the method of accounting
705 (c) of the TTIA and Rule 4.1.3.1. exist with respect to suchfor such costs, or taxes applicable to the service provider.
service. In addition, the Commission may consider any other
factors it deems relevant and in the substantial public interest  2.9. Day. Any reference to a certain number of days shall
in making its determination regarding classification of a servicebe interpreted to mean calendar days unless otherwise noted.
as competitive, including, but not limited to, those factors
enumerated in Rule 4.1.3.1. All competitive services shallbe  2.10.  Notice. Unless otherwise specified, notice shall,
presumed to receive above-the-line regulatory treatment unlesat a minimum, consist of concurrent service of all documents
expressly assigned by the Commission to below-the-linerequired to be filed with the Commission on: (a) the Public
treatment upon a finding, made pursuant to these Rules, thadvocate; and (b) all interested persons that submit a written
all of the criteria required for the transfer of a service or activityrequest to the Commission to provide such notice, pursuant
from above-the-line to below-the-line regulatory treatment haveto an appropriate proprietary agreement, to the extent that any
been satisfied. such documents contain information claimed to be proprietary.

To the extent such proprietary documents are filed, and

2.4, Just and Reasonable Rates. Pursuantto §706 (a) (Interested persons have submitted a written request for notice
and (2), rates for basic and discretionary services must be jusiut have not executed an appropriate proprietary agreement,
and reasonable. A just and reasonable rate for a basic servidbe telecommunications service provider shall provide an
(a) shall be non-discriminatory; (b) shall be based on the direcéxpurgated version of the notice to such parties.
cost of providing the service; and (c) may include a reasonable
profit. A just and reasonable rate for a discretionary service: 2.11. Newspaper notice. Newspaper notice shall
(a) shall be non-discriminatory; and (b) shall equal or exceeatonsist of publication of the required information, in a format
the incremental cost of providing such service. and manner consistent with the provisions dD26C. §102A.

2.5. Similar or substitute. A service or product shall not 212.  Telecommunications Service Provider; Electing
be deemed to have similar or substitute capabilities as servicéelecommunications Service Provider. A telecommunications
provided by an electing telecommunications service providerservice provider, otherwise subject to regulation by the
or to be a similar or a substitute service or product, unless: (1fommission under Chapter I, Subchapter Il of Title 26 of the
an unaffiliated provider is able to offer the alternative serviceDelaware Code Annotated, who elects in accordance with
or product in the relevant geographic area; (2) the service oBection 704 of the TTIA, to be governed by the provisions of
product is capable of providing comparable functions orthe TTIA.
benefits as the telecommunications service provider’s service
to which it is being compared; and (3) customers are likelyto ~ 2.13.  Incremental cost. Incremental Cost shall be
perceive the services as similar or a substitute. defined as long run, forward-looking, incremental costs

calculated in accordance with the principles, guidelines, and

2.6. Present and viable. The terms “present” and “viable” requirements set forth in Section 7.
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2.14. Service. As used herein, the term “service” shall Product fixed weight Price Index (expressed as decimal),
include any discrete, identifiable telecommunications servicefor the most recent 12-month period available at the time
specifically delineated as such in the telecommunicationof filing, as published by the United States Department
service provider’s tariff and/or price lists, and/or legally of Commerce.
classified as a competitive service, or determined by Order of
the Commission to be specifically delineated in such tariff X = The productivity offset factor, where the
and/or price lists, in accordance with the TTIA and these rulesproductivity offset shall be 3% applied annually.

83.0. Annual Price Index Filings. Z = The combined positive and negative effects of
exogenous changes in the telecommunications service
3.1. Annual Price Index Report. The telecommunications provider’s costs of providing telecommunications
service provider shall submitto the Commission and interestedervices, measured as a percentage of previous years’
parties on an annual basis a Price Index Report (the “Pievenues that are explicitly the result of unforeseen
Report”). The filing of the Pl Report shall be subject to the changes in the telecommunications service provider’s

following requirements. cost as defined in Rule 2.8.
3.4.2. Exogenous cost adjustments. Upon
3.2. Timing and notice of Pl Report. Nkater than  the application of any ratepayer or the telecommunications

March 31 of each year, the electing telecommunications serviceervice provider, rates for basic services may be adjusted
provider shall file with the Commission its Annual Pl Report with approval by the Commission in order to reflect
which shall identify the beginning and ending values for theexogenous costs, as defined in Rule 2.8. Application by a
GDP-PI as defined in Rule 3.4.1. and based thereon provide service provider for exogenous cost adjustments, whether
calculation of the new PI to be applicable for the coming 12-increases or decreases, may be filed once per calendar year
month period. The telecommunications service provider shalin conjunction with the annual P1 Report, as detailed in Rule
give notice of the details of such filings in accordance with3.1.
Rule 2.10 and newspaper notice in accordance with Rule 2.11. 3.4.3. FEiling Requirements for Pl Report. The
The Commission will, to the extent possible, approve or adjusP| shall be based upon the GDP-PI as defined in Rule 3.4.1
the PI Report no later than 120 days after such filing. and appropriate exogenous cost adjustments (also referred
to as “Z" adjustments), as provided for in Rule 2.8. The PI
3.3 Extension for filing a Pl Report. The Commission Report shall contain supporting documentation and
may, for good cause shown, grant an extension to aalculations (including documentation and calculations to
telecommunications service provider for filing its annual Pl support Z adjustments), and the telecommunications service
Report. The telecommunications service provider shall notifyprovider shall, to the extent possible, respond to any requests
the Commission promptly, file a request for a delay andfor additional information propounded by the Commission’s
suggested revised dates. The Commission may set a new daaff within ten (10) business days of the receipt of such
on which the filing will be submitted. request by the telecommunications service provider.
3.4.4. Rate Increases for Basic Services.
3.4. Rate adjustment mechanism for basic services. Ratefncreases in rates for basic services may not exceed that
for basic services may be adjusted consistent with the new Rpermitted by the application of the PI set forth in Rule 3.2.
throughout the calendar year upon approval by theAtits option, the telecommunications service provider filing
Commission, but a rate for a basic service may not be changetie Pl Report may seek, simultaneous with the filing of the
based on the Pl more than once in any calendar year. Report, Commission approval for basic service rate increases
3.4.1. Price Index. The Price Index (“PI") shall permitted by application of the PI. The Commission shall
initially be set at 100 and shall be computed annuallyrender a decision on such proposed rate increases within120

according to the following formula: days of filing.
In the event that the telecommunications service
Pl.,= Pl X [1 +DGDP-PI - X +2Z) provider chooses to seek approval of basic service rate
increases permitted by application of the PI at any time other
where than simultaneous with its annual Pl Report, the provider shall
file the rate change with the Commission and shall give notice
Pl ., = Pl for current year in accordance with Rules 2.10 and 2.11. The Commission
shall render a decision on such proposed rates within 120
Pl = Calculated PI for previous year days from such filing.
3.4.5. Rate Decreases for Basic Services.I n

DGDP-PI = Percentage change in Gross Domesticyears when the P) is less than B}, the telecommunications
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service provider shall decrease rates by no less than theondition;

change in the PI; provided, however, that the Commission (2) the date on which it occurred or became known;
may, for good cause shown, permit the requesting service (3) the amount of the flow-through requested;
provider to aggregate the resulting negative rate change and (4) whether it is an increase or a decrease;

(1) apply the amount to less than all basic services; provided, (5) an indication of how the increase or decrease

however, that the aggregated amount shall be allocateavould be spread to each of the service categories (i.e., Basic,
equitably among residential, business and interexchang®iscretionary and Competitive);

classes of customers, or (2) hold it in reserve and apply it in (6) specifically how it would be spread to rates in
subsequent years, along with an amount representing interetite Basic category; and
at the rate established in Regulation Docket No. 11 for the (7) the extent to which such an event or condition

period in which the telecommunications service providerhas a unique and specific effect on local exchange
reserved the rate decrease. In years when thei®less  telecommunications utilities and/or Delaware regulated public
than the P}, the telecommunications service provider shall utilities by virtue of their status as such.

seek, simultaneous with the filing of the Report, Commission

approval for basic service rate decreases indicated by the 3.9. Filing requirements for discretionary services. The
application of PI, or approval for aggregating or reservingtelecommunications service provider shall submit with its
such decreases as permitted by subparagraphs (1) and (2) afinual P.l. Report discretionary service data including:

this Rule 3.4.5. The Commission shall render a decision on (1) a list of all discretionary services;
such proposal within 120 days from such filing. (2) the prices for the service;
Notwithstanding the provisions of this Rule 3.4.5, (3) alist of the basic services used separately or in
the telecommunications service provider, consistent withcombination in order to deliver the services;
Section 707(c)(2), may elect to decrease rates in (4) the total incremental cost associated with the

circumstances where the Pl would permit otherwise and mayrovision of the discretionary service that is separate from
decrease rates in an amount greater than would be requirdde incremental cost associated with any underlying basic
by the PI. service; and

(5) the total revenues and incremental costs for

3.5. Rate cap for discretionary services. Discretionary competitive services as a whole.
service prices may not be increased by a telecommunications
service provider until after one (1) year following the utility’s 3.10. Filing requirements for competitive services.
initial election under Price Regulation. Discretionary service The telecommunications service provider shall submit with
prices may be increased by not more than 15% per calenddis annual Pl Report competitive service data sufficient to
year. All prices for discretionary services shall be filed with establish that no cross-subsidization of competitive services
the Commission and made available for public inspection.  with revenues from basic or discretionary services exists. Such
data shall include:

3.6. Rate adjustments or other changes to the terms and (1) a list of all competitive services;
conditions for competitive services. Rates or terms and (2) the rates for each service;
conditions for competitive services may be determined by the (3) alist of the basic and/or discretionary services

telecommunications service provider, subject to the provisionsised separately or in combination in order to deliver the
of 26 Del.C. §709. The telecommunications service provider competitive service;
shall provide information regarding prices, terms and (4) the total incremental cost associated with the
conditions for competitive services to the Commission andprovision of the competitive service that is separate from
shall, within 72 hours of a change thereto, give written noticethe incremental cost associated with any underlying basic
to the Commission of such change or of a departure from suchnd/or discretionary services; and
prices or terms and conditions. (5) the total revenues and incremental costs for
competitive services as a whole.
3.7. Prohibition against cross-subsidization.
In compliance with Section710(a) of the Act, cross- 3.11. Unbundling requirements for competitive
subsidization of competitive services with revenue generategervices. For each competitive service, the electing
from basic services or discretionary services is prohibited. telecommunications service provider shall provide, to any
requesting telecommunications service provider,
3.8. Exogenous cost filing requirements. Any proposal nondiscriminatory access to all components of each basic or
for recovery of exogenous costs through an adjustment to thdiscretionary service that is/are used to deliver the competitive
Pl mechanism must include all of the following information: service, on an unbundled basis at any technically feasible
(1) a description of the exogenous event or point, at rates, terms, and conditions that are just, reasonable,
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and nondiscriminatory. (b) it is a service for which significant barriers exist that
impede entry into the market; (c) it is a service provided for

3.12. Reviewofannual PIReport. Interested the purpose of completing local telephone calls; (d) the
persons shall have thirty (30) days following the annual Plservice provides access to a local exchange carrier’s network;
Report date in which to submit written comments, and theor (5) the service is purchased as a necessary component,
telecommunications service provider shall file aresponse wittfeature, or function for other providers of
the Commission within fifteen (15) days of the end of the telecommunications services in order to offer (exclusive of
comment period. The Commission may extend the commenstand-alone resale offerings) their telecommunications
period for good cause shown. services.

4.1.1.2. Initial list of basic services. Unless
3.13. Application by Purchasing Service Provider for and until the Commission shall determine otherwise, basic
Determination that a Purchased Basic Service Rate is Just arsgtrvices shall include all of the following services:

Reasonable. Upon application by a provider of (1) residence, business, public and semi-

telecommunications service, the rate charged for a basic serviqaublic dial tone line services;

which is purchased as a necessary component by such (2) residence, business, and public local

provider of telecommunications services may be adjusted byisage services;

the Commission at any time upon a showing by such (3) switched access services;

telecommunications service provider that the rate is not just (4) exchange access component of

and reasonable, provided that the rate so established iEentrex service;

consistent with Rule 7 of these Rules. (5) white page listings (whether listed,
non-listed, or private);

3.14. Revenue Neutral Changes. Notwithstanding (6) local directory assistance services;
any provisions within Section 3 of these Rules, upon (7) telecommunications relay service;
application by a telecommunications service provider, the rate (8) 911 enhanced emergency system;
structure for a basic service may be adjusted by the (9) direct inward dialing for PBX trunks;
Commission where such adjustments would neither increase (10) basic service elements;
nor decrease the total revenue to the service provider from (11) TouchTone service;
that particular basic service. (12) ISDN service and features;

(13) basic rate interfaces;
84.0 Service classification and reclassification. (14)  primary rate interfaces;
Telecommunications services will be regulated in accordance (15) services categorized as basic
with the provisions of §8705-709 of the TTIA and shall each serving arrangements except for high capacity special
be classified or reclassified as specified below. services (1.544 mb and above); and

(16) complementary network services
4.1 Classification of new services. Services shall be except as provided by a local exchange carrier to end users
classified according to the specifications set forth below.or for stand-alone resale.
Phrases used to identify specific services within the foregoing 4.1.1.3. Other services. The Commission may,
classifications shall be given meanings commonly ascribed t@fter notice and hearing, classify other telecommunications
them in proceedings before the Commission. If the Commissiorservices as basic services.

determines that any of such phrases have uncertain meaning, 4.1.2. Discretionary services. The
the Commission shall, by order after duly noticed hearing,telecommunications service provider shall file with the
adopt an appropriate definition. Commission a price list for all discretionary services. A full
4.1.1. Basic _services. An electing description of all terms and conditions for all discretionary
telecommunications service provider shall file with the services shall be provided to the Commission.
Commission tariffs setting forth therein rates, terms, and 4.1.2.1 Discretionary _ services  test.
conditions for all basic services. “Discretionary  services” shall mean those

4.1.1.1.Basic services test. Any new service telecommunications services that the Commission
or any existing service for which reclassification has beendetermines to be neither “basic services” nor “competitive
proposed pursuant to Section 5.0, which exhibits any one oservices.”
more of the following characteristics shall be classified as a 4.1.3. Competitive services. The
basic service: (a) the service is offered in the absence dielecommunications service provider shall provide to the
services or products with similar or substitute capabilitiesCommission a price list accompanied by a full description
(as defined in Rule 2.5) offered by another service providerof terms and conditions for all competitive services. Such
not affiliated with the telecommunications service provider; price list shall be made available for public inspection at the
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offices of the Commission. Competitive services shall beproposed implementation date for the reclassified service. The
classified consistent with the following requirements. petitioning party shall publish newspaper notice pursuant to
4.1.3.1. Competitive services test. In order Rule 2.11. Such notice shall specifically describe the proposed
for any existing or new service provided by a filing and the effect of Commission approval of such filing,
telecommunications service provider to be classified asand shall state that written comments may be filed with the
competitive, the following market conditions must exist with Commission for its consideration. In addition, the petitioning
respect to such service: (1) similar or substitute services oparty shall serve a copy of the petition for reclassification on
products, as defined in Rule 2.5., are offered and generallgll interexchange telecommunications carriers and service
available within the relevant geographic area from at leasproviders who have submitted a written request for such notice
one unaffiliated provider; (2) there is at least one unaffiliatedwith the petitioning party and the Commission and on the
provider that is present and viable, as determined by thédivision of the Public Advocate.
Commission; and (3) there are no significant barriers to
market entry, as defined in Rule 2.7. 5.4. Opportunity for comment by interested parties.
4.1.3.2. Other competitive service measures. Interested persons may file comments with the Commission
The Commission may also consider any other factors it deemeegarding any petition for reclassification and may also request
relevant and in the substantial public interest in makingthat the Commission hold an evidentiary hearing on such
determinations regarding the classification of services agetition. Comments shall be due twenty (20) days following
competitive. the date of publication of newspaper notice. The Commission
may, for good cause shown, extend the comment period for a
85.0 Service Reclassification. Reclassification of  specific petition. However, the Commission shall issue a final
existing services may occur as specified below subject to therder on a petition to reclassify a service within one hundred
requirement that no service may be reclassified by thewenty (120) days after the petition date.
Commission less than twelve (12) months after an initial election
by a telecommunications service provider made pursuantto  5.5. Rates for reclassified services. Where the
Section 704(a) of the Act. Commission has reclassified a service as a Basic service or a
Discretionary service, the Commission may determine whether
5.1 Petitions to reclassify a service. A the current rate is just and reasonable.
telecommunications service provider, the Public Advocate, or
any party may file a petition with the Commission to reclassify § 6.0 Reporting Requirements.
a service. The Commission may also undertake such activity
on its own motion. Any party, including the Commission’s 6.1. Reports. Atelecommunications service provider shall
Staff, proposing any such reclassification shall have the burdeprovide the Commission with any and all reports required by
of supporting its proposal, except with respect to thethe Commission, unless a petition is filed and approved
reclassification of a competitive service, in which case thepursuant to Rule 7.2.
telecommunications service provider shall bear the burden of
demonstrating that said service continues to be a competitive  6.2. Petition to discontinue reports. A
service. telecommunications service provider may petition the
Commission to discontinue the provision of a report upon a
5.2 Petition filing requirements. Any petition for showing that such report is no longer necessary in order for
reclassification of a service made by any party must includethe Commission to fulfill its obligation under the Act.
at a minimum, the following information.
(1) a description of the service to be reclassified; § 7.0 Incremental Cost Price Floor and Cross Subsidization
(2) the present category in which the service is Prohibitions.

classified;
(3) the present and, if appropriate, the proposed 7.1. Definition of Incremental Costs to be used to
rates of the service; and Determine a Service Price Floor. Calculations of incremental

(4) ashowing that the subject service meets all testsosts using the methodology described in this rule shall be
and requirements of the category into which it has beerused by the telecommunications service provider.
proposed to be classified. 7.1.1. The incremental costs used to determine a
price floor for a service and to insure the absence of service
5.3. Notice requirements. Any petition for cross subsidization as required by Section 710 of the Act
reclassification shall be filed by the petitioning party will be Total Service Long Run Incremental Costs
concurrently with the Commission and the telecommunicationg“TSLRIC"), defined as the difference in the forward looking
service provider, no less than thirty (30) days prior to thetotal costs of the service provider less the forward looking
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total costs of the service provider without the service or 7.3.Total Service Long Run Incremental Cost Study

services at issue. Methodology.
7.1.2. TSLRIC for determination of product or 7.3.1. General Methodology. The

service price floors shall be performed on the basis of thaelecommunications service provider will perform TSLRIC
individual service and shall include the forward looking studies in compliance with the Act using the following:
volume sensitive costs plus the product or service specific 1.Long Run. Long run shall be defined to mean
fixed costs. These forward looking volume sensitive costsa period of time over which all optimal capacity expansions
and the product or service specific fixed costs shall be knowror contractions can be accomplished.
as direct costs. 2. Forward-Looking. Forward looking shall be
defined to mean that the telecommunications service provider
7.2. Additional Use of Incremental Costs in the will include in its incremental cost studies the technology,
Calculation of a Price Floor for Discretionary and Competitive or mix of technologies, that would be chosen in the long run
Services. Incremental costs using the methodology describeds the most economically efficient choice for replacement
herein shall be used by the telecommunications servicef existing plant, equipment, or other investments.
provider to meet the requirements of Sections 708 (a) (2) and 3. Network Topology. Existing network
709 (2) of the TTIA. To meet these requirements atopology will be assumed to exist over the long run, unless
telecommunications service provider shall demonstrate: the telecommunications service provider has documented

7.2.1. That the revenue resulting from the planstochange such topology. If a planned, rather than actual,
proposed rate for a Discretionary Service equals or exceedsetwork topology is used, it shall be used for all cost studies
the revenue resulting from the sum of the rate(s) for the Basiperformed in compliance with this section. The technologies
Services which another telecommunications service providethat provide the most efficient means of supplying the
typically uses in its provision, plus any additional incremental necessary capacity, given this topology, should be assumed.
costs incurred by the electing telecommunications service 4. Currently Available Technologies. The
provider and not associated with the rate(s) for the Basidelecommunications service provider’s economical choice
Services that are used to provide the Discretionary Serviceof forward looking technologies may be restricted to those
In determining when another telecommunications servicetechnologies available in the marketplace and for which vendor
provider “typically uses” a Basic Service in its provision of a prices can be obtained at the time the study is performed.
competing Discretionary Service, the Commission shall 5. Increment to be Studied. For purposes of all
consider the current practices of other providers, whethesstudies performed in compliance with this Rule, the relevant
technically feasible, economically reasonable alternativesincrement of output shall be the level of output necessary to
exist for the underlying Basic Services, and such other factorsatisfy the total current or forecasted demand of the service
as the Commission deems appropriate. being studied.

7.2.2. That the revenue resulting from the 6. Planning Period. The planning horizon for
proposed rate for a Competitive Service equals or exceedservice offerings shall be no less than 5 years and no greater
the revenue resulting from the rate(s) for Basic andthan 8 years, unless otherwise authorized by the Commission.
Discretionary Services which another telecommunications 7. Assumptions. The telecommunications
service provider typically uses in its provision, plus any service provider shall fully document all assumptions used
additional incremental costs incurred by the electingto compute the proposed TSLRIC prices.
telecommunications service provider and not associated with 7.3.2. Administrative Requirements The
the rate(s) for such Basic and Discretionary Services thatelecommunications service provider shall produce available
are used to provide the Competitive Service. In determiningdocumentation for all incremental cost studies performed in
when another telecommunications service provider “typically compliance with this Rule. Such documentation shall be
uses” a Basic or Discretionary Service in its provision of asubstantively equivalent to that provided by Bell Atlantic-
competing Competitive Service, the Commission shall Delaware, Inc. in connection with incremental cost studies at
consider the current practices of other providers, whethethe time of the adoption of these rules. The telecommunications
technically feasible, economically reasonable alternativesservice provider shall provide a copy of all documentation
exist for the underlying Basic and Discretionary Servicesproduced to the Division of the Public Advocate.
and such other factors as the Commission deems appropriate.

7.2.3. Individual customer contracts that include 7.4.The Application of the TSLRIC Price Floor and
Discretionary or Competitive Services with underlying Basic Imputation Standard.
or Discretionary Services that competitors typically use to 1. The revenue associated with a particular Basic

compete with BA-Del must satisfy the requirements of Rule service offering must be sufficient to meet its TSLRIC price
7.2.1 and 7.2.2, as applied to the complete contract price. floor, unless otherwise authorized by the Commission.
2. The revenue associated with a particular
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Discretionary service offering must be sufficient to meet
its TSLRIC price floor and imputation standard.

3. The revenue associated with a particular
Competitive service offering must be sufficient to meet its
TSLRIC price floor and imputation standard.

4. The revenue associated with an individual
customer contract must be sufficient to meet the contract's
TSLRIC price floor and applicable imputation standard.

This docket commenced and hearings were held prior to
the implementation of the Delaware Register and the
modifications to the rule-making process brought about by
71 Del. Laws Ch. 48 (June 1, 1997).
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DEPARTMENT OF STATE

OFFICE OF THE STATE BankiNG COMMISSIONER
Statutory Authority: 5 Delaware Code, Section 121(b) (5 Del.C. 121(b))

ORDER ADOPTING REVISED REGULATIONS 5.751.0013, 5.852.0002, 5.1403.0001, 5.1403.0002, 5.1403/1101.0003,
5.1422.0004, AND 5.3404.0001, AND RESCINDING REGULATION 5.853.0001.P

IT IS HEREBY ORDERED, this 13th day of July, 1998, that revised regulations 5.751.0013, 5.852.0002, 5.1403.0001,
5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001 are adopted, and regulation 5.853.0001.P is rescinded.
as regulations of the State Bank Commissioner. Copies of revised regulations 5.751.0013, 5.852.0002, 5.1403.0001,
5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001 are attached hereto and incorporated herein by refer-
ence. Revised regulations 5.751.0013, 5.852.0002, 5.1403.0001, 5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and
5.3404.0001 supersede previous regulations 5.750/751.0013, 5.852.0002, 5.1403.0001.P, 5.1403.0002.P, 5.1403/
1101.0003.NC, 5.1422.0004.P, and 5.304(b).0001, respectively. The effective date of revised regulations 5.751.0013,
5.852.0002, 5.1403.0001, 5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001 is August 13, 1998. Regula-
tion 5.853.0001.P is rescinded, effective August 13, 1998. Revised regulations 5.751.0013, 5.852.0002, 5.1403.0001,
5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001 are issued by the State Bank Commissioner, and regu-
lation 5.853.0001.P is rescinded, in accordance with Title 5 of the Delaware Code.

Revised regulations 5.751.0013, 5.852.0002, 5.1403.0001, 5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001
are adopted, and regulation 5.853.0001.P is rescinded, pursuant to the requirements of Chapters | | and 101 of Title 29
of the Delaware Code, as follows:

1. Notice of the proposed amendments and the text of amended regulations 5.751.0013, 5.852.0002, 5.1403.0001,
5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001, and notice of the proposed rescission and the text of
regulation 5.853.0001.1", were published in the June 1, 1998 issue of the Delaware Register of Regulations. The Notice
also was published in the News Journal and the Delaware State News on June 3, 1998, and mailed on or before that date
to all persons who had made timely written requests to the Office of the State Bank Commissioner for advance notice of
its regulation-making proceedings. The Notice included, among other things, a summary of the proposed amended
regulations, invited interested persons to submit written comments to the Office of the State Bank Commissioner on or
beforeJuly 13, 1998, and stated that the proposed amended regulations were available for inspection at the Office of the
State Bank Commissioner, that copies were available upon request, and that a public hearing would be held on July 13,
1998 at 10: 00 a.m. in Room 113 of the Tatnall Building, William Penn Street, Dover, Delaware 19901.

2. No comments were received on or before July 13, 1998.

3. A public hearing was held on July 13, 199 8 at I10: 00 a.m. regarding the proposed amended regulations
5.751.0013, 5.852.0002, 5.1403.0001, 5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001, and the pro-
posed rescission of regulation 5.853.0001.P. The State Bank Commissioner, the Deputy Bank Commissioner for Super-
visory Affairs, and the Court Reporter attended the hearing. No other person attended the hearing. The State Bank
Commissioner and the Deputy Bank Commissioner for Supervisory Affairs summarized the proposed amended regula-
tions for the record. No other comments were made or received at the hearing on the proposed amended regulations.

4, After review and consideration, the State Bank Commissioner decided to adopt revised regulations 5.751.0013,
5.852.0002, 5.1403.0001, 5.1403.0002, 5.1403/1101.0003, 5.1422.0004, and 5.3404.0001, and to rescind regulation
5.853.0001.P, as proposed.

Timothy R. McTaggart
State Bank Commissioner
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Regulation No.: 5.751.0013
Effective Date: August 13, 1998

PROCEDURES GOVERNING THE DISSOLUTION OFSNATE CHARTERED BANK OR TRUST COMPANY
5D€. C. 8751

The procedure governing the dissolution of a state chartered bank or trust company are set forth in Chapter 1 of Title 8
(88103 and 275) of the Delaware Code. In addition, no bank or trust company shall file a Certificate of Dissolutiomkf the Ba
with the Secretary of State until approval, both in form and substance, is granted by the State Bank Commissioner. The
Commissioner may require such information as to the assets and liabilities and condition of the bank(s) concerned as necessary

Letter of Intent

A letter stating the intent to dissolve a bank or trust company and the target date for dissolution shall be filed with the
Commissioner thirty (30) days prior to the anticipated dissolution. Included in the letter shall be a detailed de$dhiption o
method used to dissolve the bank, including, but not limited to, the following:

Proposed or contracted terms of all asset sales including: loans, securities, fixed assets and other assets;
Proposed or contracted terms for the assumption of deposit liabilities;

Proposed or contracted terms for disposition of other liabilities including contingent liabilities;

Proposed disposition of capital accounts including, if any, settlements with dissenting shareholders.

NS

In addition, the Applicant shall provide in timely manner verified copies of the following:

1. Consent of shareholders of the dissolution;

2. Letter of intent regarding the purchase and assumption of assets and liabilities as submitted to the Federal Deposit
Insurance Corporation or other federal regulatory authorities;

3. Letters of approval from appropriate federal regulatory authorities.

Findings and Decision of the Commissioner

A review and analysis of the proposed dissolution shall be performed by the State Bank Commissioner. Upon making a
determination, the Commissioner shall issue his approval of dissolution pursuddlt€C5 8751, if appropriate.

Certificate of Dissolution

Applicant shall file in timely manner a certified copy of the Certificate of Dissolution, signed by the Secretary of $Btate, wi
the Office of the State Bank Commissioner.

Document Control No.: 20-15/98/7/02
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Regulation No.: 5.852.0002
Effective Date: August 13, 1998

APPLICATION TO BECOME A DELAWARE BANK HOLDING COMPANY
5DEL. C. 8852

I.  Scope of Regulation

This regulation establishes procedures governing the creation of a Delaware bank holding company. A bank holding
company with bank subsidiaries in Delaware whose operations are principally conducted within this state is required to become
a Delaware bank holding company. A bank holding company is deemed to be principally conducting operations in Delaware
when the total deposits of all bank subsidiaries in this State are greater than in any other stddel (8e&851(3)). Except
as provided in §8852(a), no bank holding company other than a Delaware bank holding company may own a Delaware bank.

II.  Application

Notice of Intent to become a Delaware Bank Holding Company constitutes an application. Said Notice of Intent shall be
filed in duplicate with the Office of the State Bank Commissioner. The Notice of Intent shall include:

A) Name of Applicant and address of principal office.

B) The State in which the Applicant is (or will be) incorporated. If the Applicant is incorporated outside of the State of
Delaware, identify the name and address of a resident of Delaware designated as the Applicant’s agent for the service of any
paper or notice of legal process.

C) If applicable, the corporate title and the address of the bank to be acquired; the number of voting shares to be acquired;
and the percentage of said shares this number represents.

D) The name, address and telephone number of the person(s) to whom inquiries may be directed.

E) The Notice of Intent shall include the following exhibits:

1) A copy of the Resolution by the Board of Directors of the Applicant authorizing the establishment of a
Delaware bank holding company.

2) A description of the Applicant and the transaction.

3) A description of the financial and managerial resources of the proposed Delaware bank holding company.

4) The future prospects of the bank holding company and the bank whose assets or shares it will acquire, if
applicable, to include a statement in narrative form of a three (3) year business plan of the Applicant for the proposed bank
holding company and, if applicable, the bank to be acquired.

5) The financial history of the Applicant:

a) Provide a narrative description of the financial history of the Applicant and its bank and deposit taking
non-bank subsidiaries over the past three (3) years. Include as exhibits all annual statements of income and condition filed
the bank regulatory authority or authorities in each state where the bank holding company maintains a bank subsitery or, int
case of a national bank, with the Comptroller of the Currency; provided that such filings shall not be required witb asgpect t
bank subsidiary under the jurisdiction of the Delaware State Bank Commissioner.

b) Provide for the past three calendar years, copies of all Form 10-Ks.

c) Describe regulatory action taken or anticipated or any agreements in lieu thereof entered into with a
regulatory agency, either federal or state, with regard to any bank subsidiary within the holding company.

6) The effects of the proposed acquisition on competition in Delaware.

7) Describe how this transaction will better meet the needs and convenience of the public in the State of Delaware.

8) A copy of the application filed with the Board of Governors of the Federal Reserve System to become a Bank
Holding Company.

I1l. Publication

A proposed form of public notice shall be filed at the time the Notice of Intent (Application) is submitted for the
Commissioner’s approval. Said public notice shall include: the name and address of the Applicant, the subject matter of the
application, the name and address of the bank to be acquired, and a statement indicating: a) for a period of 20 daygcommenci
with the second date of publication, interested parties may submit written comments to the State Bank Commissioner at 555 E.
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Loockerman Street, Dover, Delaware 19901; and b) the application is on file in the Office of the State Bank Commissioner and
the non-confidential portions thereof will be available for examination by interested parties during regular office hours.

Upon written notice from the Commissioner that the proposed public notice is satisfactory, the Applicant shall cause said
public notice to be published once a week for two consecutive weeks in a newspaper of general circulation in the community in
which the head office of the bank of which shares are to be acquired is located. An affidavit of publication shall bd submitte
to the Commissioner for the record.

IV. Additional Information

Upon review and consideration of the application, the Commissioner may require any additional information deemed
necessary.

V. Confidential Information

An Applicant may request that specific information included in the Notice of Intent be treated as confidential. Any informatio
or exhibits of which the applicant claims the designation of confidential shall be segregated at the end of the appdication as
separate exhibit designated as “confidential”. The Commissioner, in his sole discretion, shall determine whether any or all of
the information for which the “confidential” designation is requested by the Applicant meets the criteria for confidesttiality s
forthin 29Del. C. 810112(b)(4). All portions of the Notice of Intent which the Commissioner does not designate as “confidential”
shall be made available for public inspection and copying in the manner provided by law with the exception of the copy of the
Application filed with the Federal Reserve.

VI. Fees

The Notice of Intent (Application) shall be accompanied by a filing fee in the amount of five thousand seven hundred and
fifty dollars ($5,750.00) for the use of the State and a non-refundable processing fee in the amount of one thousandione hundre
and fifty dollars ($1,150.00). Checks shall be made payable to the Office of the State Bank Commissioner.

VII. Hearing

If, after the twenty (20) day comment period, the Commissioner determines a public hearing should be conducted, such
determination shall be made within ten (10) days after the conclusion of the 20-day comment period. Notice fixing the time,
place and date for the holding of a hearing on the application shall be published at least twenty (20) days prior tistte day it
be held. The hearing shall be conducted in accordance with Chapter 101 of Title 29 of the Delaware Code.

VIII. Findings and Decision of the Commissioner

The Findings and Decision approving or disapproving the Application will be issued in accordance with Chapter 101 of
Title 29, Delaware Code.

Document Control No.: 20-15/98/7/03
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Regulation No.: 5.1403.0001
Effective Date: August 13, 1998

PROCEDURES GOVERNING FILINGS AND DETERMINATIONS RESPECTING
APPLICATIONS FOR A FOREIGN BANK LIMITED PURPOSE BRANCH
OR FOREIGN BANK AGENCY
5DEL. C. §1403

1. Application Process

A. Form of Application - An Applicant to establish a limited purpose branch or agency of a foreign bank in Delaware shall
complete the “Application for Chartering of a Delaware Foreign Bank Limited Purpose Branch or Foreign Bank Agency”
(Regulation No. 5.1403.0002). Such Application shall not be regarded as having been received by the Commissioner for the
purposes of these regulations unless (1) all information solicited is provided in satisfactory form; (2) all documente which a
required are attached to the application; (3) a duly empowered executive officer has signed and certified to the Agpdication;
the Application is accompanied by a certified check made payable to the “State of Delaware” in the amount of $2,000.00.

B. Notice of Receipt of Application - Within seven (7) days of the date on which the Commissioner shall deem an
Application to have been received, he shall cause to be published, at the expense of the Applicant, once a week for two consecutive
weeks in a publication of general circulation within the County where the office of said Agency is to be located a notice
acknowledging receipt of the Application, which further recites:

(i) The location of the proposed office of the Foreign Bank Limited Purpose Branch or Agency;

(i) A statement regarding where members of the general public may view, for a period of twenty (20) days, a copy of
that portion of the Application which is not deemed to be “confidential”.

(iii) A statement requesting any objections to the application be filed with the State Bank Commissioner in writing
within twenty (20) days of the first publication.

2. Hearing

If after the twenty (20) day comment period, the Commissioner determines a public hearing shall be conducted:

(8 Such determination shall be made within ten (10) days after the conclusion of the 20-day comment period;

(b) The Commissioner shall fix a time, place, and date for the holding of a hearing for the presentation of data, views or
arguments pertinent to the application. In no event may the date fixed be less than twenty (20) days after publicet#on of not
of the hearing. The hearing shall be conducted in accordance with Chapter 101 of Title 29 of the Delaware Code.

3. Findings and Decision of the Commissioner

The Commissioner shall issue his Findings and Decision relative to the application within sixty (60) days from the receipt
of an Application, or within thirty (30) days of a hearing on such Application, whichever shall later occur.

Document Control No.: 20-15/98/7/04

Regulation No.: 5.1403.0002
Effective Date: August 13, 1998

APPLICATION BY A FOREIGN BANK FOR A CERTIFICATE OF AUTHORITY TO ESTABLISH
A FOREIGN BANK LIMITED PURPOSE BRANCH OR FOREIGN BANK AGENCY
PURSUANT TO 5 DELAWARE CODE, §1403

Any application made to the State Bank Commissioner pursuant to §1403 of Title 5, Delaware Code, shall be submitted on
the form appended hereto and accompanied by all documents called for by such form as well as by a duly authenticated copy of
its charter and bylaws. A non-refundable filing fee of $2,000 - payable to “State of Delaware”, must accompany thinéling of
attached application B€l. C., §1403(c)).
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Attachment

Document Control No.: 20-15/98/7/05

State of Delaware
OFFICE OF THE STATE BANK COMMISSIONER
Application of a Foreign Bank for a
Certificate of Authority to Establish a Foreign Bank Limited Purpose Branch
or Foreign Bank Agency
Pursuant to Del. C. §1401

APPLICANT (Foreign Bank)

Name of Bank

Address of Principal Office (Street, City/Town, County, Country and Zip Code)

Country Organized in Date Incorporated Duration of Corporation

Type of Business: Commercial Banking Merchant Bank Other Foreign Institution

PROPOSED (please indicate)
FOREIGN BANK LIMITED PURPOSE BRANCH OR
FOREIGN BANK AGENCY

Proposed Location (Street), City/Town, County, State and Zip Code)

I, the undersigned, President of ,
being duly authorized by a resolution of the Board of Directors (copy herewith submitted), hereby apply for a Certificate of
Authority with respect to the proposed __ foreign bank limited purpose branch or __ foreign bank agency (please indicate). In
making this application, | am not acting as an agency for other persons undisclosed to the State Bank Commissioner.

In support of the application, | hereby make the following statements and representations and submit the following
information for the purpose of inducing the State Bank Commissioner to issue such Certificate of Authority:
The UNDERSIGNED HEREBY CERTIFIES that the statements contained herein are true to my best knowledge and

belief.

(Print or Type Name of President) Signature
Date

Sworn and Subscribed before me this day of ,

Notary Public
Partl. APPLICANT

1. List the States and Countries into which the Applicant has been admitted or is qualified to transact business. Provide the
titte and address of the appropriate regulator in each case.
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2. Provide an opinion of a member of the Bar of the State or Country of origin that:

(a) applicant’s charter authorizes it to carry on the business contemplated by the application;

(b) applicant has at all times conducted, and is now conducting, its business as authorized by its charter and bylaws and in
compliance with the laws of the State or Country of origin; and

(c) the application complies with the laws of the State or Country of origin.

3. Ifthe Applicant is required to make filings with the Securities and Exchange Commission under Section 14 or 15(d) of the
Securities Exchange Act of 1934, the Applicant shall file with this application copies of all such filings made withirethe thre
year period immediately preceding the date of this application (provided that 10Q filings need not be included if 10&rfilings f

the applicable year are provided). If no such filings are made, than there shall be attached to this application copies of the
applicant’s annual certified financial statements for the most recent three fiscal years for which they are availabédestd the |
available quarterly statement. If the Applicant is a subsidiary of a bank holding company, the annual financial statements for
such bank holding company for the most recent three fiscal years for which they are available and for the latest awilable fisc
guarter shall also be attached (provided that if the Applicant’'s annual financial statements are prepared on a congelidated bas
with those of its parent bank company, only the consolidated financial statements need be attached).

Also attach a listing of all persons who are directors or executive officers of the Applicant Bank, listing as to each: his or
her name and business address, present principal business activity, occupation or employment (including office held) and, if
carried on with an organization other than that the applicant, the name, principal business and address of such otl@n.organizat

4. The attached statement of financial condition should be prepared as of the date within 120 days prior to the date of the
application.

INSTRUCTIONS

This statement of the financial condition of your institution should be prepared as at the date within 120 days prioe tof the da
the application.

1. ltisrequested that the statement form be carefully reviewed before preparing the figures, and that all assetsndhbilities
capital accounts be segregated and reported in the appropriate printed titles, wherever possible. If you have item®thich cann
properly be classified under these titles, use the additional lines, and indicate clearly the nature of each such iteimgby attac
explanations where necessary.

2. All “reserves” or “provisions” should be analyzed and reported as follows:

(a) Reserves or provision for known or expected losses on assets should be deducted from such asset accounts;

(b) Reserves or provision for known or expected liabilities should be reported in Liability items 9 or 14, as the case may
be; and

(c) Reserves or provision for future contingencies or unforeseen losses should be included in Liability item 18.

3. Include in Asset item 3 onlyalances on deposit by your institution with other baiiks.not include overdrafts by other
banks in their accounts with your institution, or “call loans” or other extensions of credit to them. All such advancé®should
included as loans, Asset item 6, or should be reported separately below in Asset item 15, with appropriate explanations.

4. Include in Asset item 4 all obligations of National governments, such as short term “treasury bills” discounted, as well as
bonds or other securities issued by them. Securities included in both Asset items 4 and 5 should be reported at nest, book value
less the allocated “reserves” or “provisions”. The current market value (at the statememtugatalso be reported in the
footnote to the statement.

5. Include in Liability item 17 all “reserves” or “surplus” paid in or accumulated from prior peaadsall profits carried
forward at previous closings of the books, less amounts actually appropriated for dividends already declared. Current earnings
and profits, less expenses and losses incurred since the latest closing of the books, should also be included in this item.
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6. Unpaid dividends, including amounts declared by the directors out of current or prior profits should be included in Liability
item 14.

7. All “per contra” accounts such as “collections for account of customers,” “securities held for account of customers,”
“customers’ liability on letters of credit,” “guarantees,” et cetghauld be omitted from the statement of assets, liabilities and
capital accounts, but should be reported separately as “contingent assets and liabilities.”

8. This statement should be verified by the oath of a principal executive officer of the bank. If that officer is unalfje to ver

the reasons for his failure to execute the affidavit should be recited in and made a part of the verification. The tequagd oa

be administered without the United States by an ambassador, a minister plenipotentiary, a minister extraordinary, a minister
resident, a charge d’affaires, a consul-general, a vice-consul-general, a deputy-consul-general, a consul, a vice-cysul, a dep
consul, a consular agent, a vice-consular agent, a commercial agent, or a vice-commercial agent of the United States within his
jurisdiction. The seal of his office or the seal of the consulate or legation to which he is attached should be affixed.

BEFORE PREPARING THIS STATEMENT
PLEASE READ THE INSTRUCTIONS ON THE PREVIOUS PAGE
STATEMENT TO THE BANK COMMISSIONER OF THE STATE OF DELAWARE

ASSETS
ASSETS FOREIGN CONVERSION uU.s.
AMOUNT RATE* DOLLARS
1. Cash on hand (currency, coin, and bullion)
2. Exchanges and checks for next day’s clearings

3. Deposits in other banking institutions
(See Instruction No. 3)

4. Securities of National Governments**
(See Instruction No. 4)

5. Other readily marketable securities**
(See Instruction No. 4)

6. Loans and discounts, including overdrafts
and mortgages

7. Bills rediscounted or sold with endorsement

Customers'’ liability on acceptances

9. Investments in banking premises, furniture
and fixtures

10. Investments in affiliated and subsidiary
companies

11. Loans and advances to affiliated and
subsidiary companies

12. Accrued interest and commissions receivable

13. Inter-branch accounts

14. Other cash items

15. Other assets

16. Total assets

©

*Conversion rate should be as of the date of the statement
**Current market value of:

(Item 4) Securities of National Governments

(Item 5) Other readily marketable securities
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STATEMENT TO THE BANK COMMISSIONER
OF THE STATE OF DELAWARE
LIABILITIES AND CAPITAL ACCOUNTS

LIABILITIES AND CAPITAL ACCOUNTS FOREIGN CONVERSION u.sS.
AMOUNT RATE DOLLARS

L

Deposits secured by pledge of assets
2. Deposits of National Governments and
political subdivisions
3. Deposits of banking institutions
4. Other demand deposits, including certified
and officers’ checks
5. Other time deposits, including certificates
of deposits and savings accounts
6. Total deposits (total of items 1 to 5, inclusive)
7. Currency in circulation
8. Bills rediscounted or sold with endorsement
9. Other liabilities for borrowed money,
however represented
10. Acceptances outstanding
11. Accrued interest, taxes and expenses payable
12. Unearned interest and commissions
13. Inter-branch accounts
14. Other liabilities
15. Total liabilities (total of items 6 to 14 inclusive)
16. Capital stock
17. Surplus and undivided profits (See Instruction No. 5)
18. Reserves for contingencies (See Instruction No. 2)
19. Total capital accounts (items 16 to 18 inclusive)
20. Total liabilities and capital (item 15 plus item 19)

PartIl. PROPOSED (please indicate)
FOREIGN BANK LIMITED PURPOSE BRANCH OR
FOREIGN BANK AGENCY

1. Provide the name and title of the individual(s) who shall be in charge of the business and affairs of the proposed

foreign bank limited purpose branch or
foreign bank agency (please indicate).

2. List the address of the proposed registered office in this State and the name of the proposed registered agentah this State
that address for service of any paper, notice or legal process upon the applicant.

3. PRO FORMA STATEMENT OF CONDITION - BEGINNING OF BUSINESS

Assets Liabilities and Capital
Description Amount Description Amount
Cash and due from banks Liabilities
Securities
Loans
Bank premises Total Liabilities
Furniture, fixtures and

equipment
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Other Assets

Net organization expense
Total Assets

4. OFFICE(S)

Instructions: Complete all appropriate sections below. Where not applicable, insert “none.” When the disclosure of any
information may adversely affect ongoing negotiations, include such information in the Confidential Section of this application
Copies of any completed contracts should be submitted for the confidential use of the State Bank Commissioner.

a. Type of Occupancy (Check all which apply to indicate both type of quarters at opening and contemplated permanent
quarters.)

Permanent quarters leased (Complete b and ¢ below)

Temporary quarters (Complete e below)

Permanent quarters owned (Complete b and d below)

b. Description of Premises
Dimensions Dimensions Number of Number of
of Lot of Building Stories Parking Spaces

Type of construction of building:
Details of building interior (mention all employee facilities and size of lobby area):

c. PREMISES LEASED
Name of Owner:

Cost or appraised value of premises:

Cost and description of leasehold improvements:

Terms of Lease (Include renewal options):

Insurance to be carried:
Annual Rental:
Annual Amortization:

Copies of any lease should be submitted for the confidential use of the State Bank Commissioner. Except where State law
obviates the need, a clause similar to the following should be incorporated in all leases drawn for the term exceeding one year
in connection with this application:

“Notwithstanding any other provisions contained in this lease, in the event the lessee is closed or taken over by the banking
authority in the State of Delaware, or other bank supervisory authority, the lessor may terminate the lease only withi¢he&oncu

of such banking authority or other bank supervisory authority, and any such authority shall in any event have the edection eith

to continue or to terminate the lease: Provided, that in the event this lease is terminated, the maximum claim of Lessor for
damages or indemnity for injury resulting from the rejection or abandonment of the unexpired term of the lease shaltin no even
be in any amount exceeding the rent reserved by the lease, without acceleration, for the year next succeeding the date of th
surrender of the premises to the Lessor, or the date of re-entry of the Lessor, whichever first occurs, whether befdre or after
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closing of the lessee, plus an amount equal to the unpaid rent accrued, without acceleration up to such date.”

d. PREMISES OWNED

Existing Structure

Name of Seller:

Date Constructed:

Cost to Bank:

Cost and description of necessary repairs and alterations:

Assessed Valuation:

Insurance to be Carried:
Estimated Annual Depreciation:
Depreciation Method:

Proposed Structure

Important; In estimating cost of construction, include architect’s fee, site preparation, paving and landscaping.

Name of Seller of lot:

Cost of lot to bank:
Construction Cost:

Estimated Assessed Valuation:
Insurance to be carried:
Estimated Annual Depreciation:
Depreciation Method:
Is the bank structure to be designed to permit additions to the building at a later date? yes

e. Temporary Quarters

Name of Owner:
Cost or monthly rental:
Location (Include distance and direction from permanent quarters):

Insurance to be carried:

Description of facilities and services offered (submit copies of lease or other contracts):

Comments:

no
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5. PROPOSED INVESTMENT IN AND RENTAL OF FURNITURE, FIXTURES AND EQUIPMENT

Description:
Total Cost Annual Rental
ITEM (if owned) (if leased)
TOTALS
Total Insurance to be Carried Total Annual Depreciation Depreciation Method
Do proponents plan to contract for off-premise electronic data processing service? yes no st (If yes, li

servicer(s) if known and the applications that would be processed off-premise. Attach copies of any electronic data processing
agreements that have been executed.)

6. ORGANIZATION EXPENSES

INSTRUCTIONS: List all expenses related to the organization of the foreign bank limited purpose branch or foreign bank
agency. Include all expenses paid, additional costs anticipated prior to the opening date, and include any expenses for work
performed during the organization phases for which disbursement has been deferred beyond the opening date.

IMPORTANT: If legal or other fees appear to be excessive in voluramount,supportivedocumentation will be required.

TYPE OF RELATIONSHIP
(Specify Director,
Officer, 5% Stockholder,
ASSOCIATION or their relatives.
WITH BANK Designate any business
NAME OF RECIPIENT Mark appropriate column interests of the
Direct Indirect None aforementioned.) AMOUNT

Attorney Fees:

1. TOTAL ATTORNEY FEES

Consultant Fees:

2. TOTAL CONSULTANT FEES
3. TOTAL PRE-OPENING SALARIES
4. TOTAL PRE-OPENING TRAVEL AND ENTERTAINMENT
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5. TOTAL APPLICATION AND INVESTIGATION FEES

Other Expenses: (Describe in detail any item in excess of $1,000)

6. TOTAL OTHER EXPENSES
Total Organization Expenses (Sum of lines 1-6 above.)
Pre-opening income

NET TOTAL

DESCRIBE SOURCE OF PRE-OPENING INCOME

DESCRIBE HOW ORGANIZATION EXPENSES WILL BE PAID
PROPOSED FOREIGN BANK LIMITED PURPOSE BRANCH OR
FOREIGN BANK AGENCY
PROJECTED AVERAGE ASSETS AND LIABILITIES

ASSETS YEAR 1 YEAR 2 YEAR 3

1. Cash & Cash Items in Process of Collection

2. Due from U.S. Office of Banks
(including placements of $) (1)

3. Due from Foreign Offices of Banks (1)

4. Investment Securities

5. Securities Purchased under Resale Agreements

6. Loans, Advances, Overdrafts ()

7. Federal Funds Sold (1)

8. Customers’ Liability on Acceptances and
Deferred Payment Credits Q)

9. Bank Premises, Leasehold Improvements

10. Furniture, Fixtures and Equipment

11. Other Assets (1)

12. TOTAL ASSETS (Excluding Head Office,
Branches & Wholly Owned Subsidiaries)

13. Due from Head Office, Branches, Wholly Owned
Subsidiaries (Including loans, overdrafts,
def. pay't credits, accept., FF sold, etc.)

14. TOTAL ASSETS

(1) Excluding Due from Head Office, Branches and Wholly Owned Subsidiaries
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PROPOSED FOREIGN BANK LIMITED PURPOSE BRANCH OR
FOREIGN BANK AGENCY
PROJECTED AVERAGE ASSETS AND LIABILITIES

LIABILITIES YEAR 1 YEAR 2 YEAR 3
CREDIT BALANCES (1)

15. Domestic IPCs

16. U.S. Offices of Banks

17. U. S. Government

18. Foreign IPCs

19. Foreign Offices of Banks

20. Foreign Governments, Official Institutions

21. Other Credit Balances

22. TOTAL CREDIT BALANCES

23. Borrowings from Banks (Outside U.S. $ ) (1)

24. Securities Sold Under Repurchase Agreements (1)

25. Federal Funds Purchases Q)

26. Acceptances & Deferred Payments Credits

27. Other Liabilities QD

28. SUBTOTAL LIABILITIES

29. Accrued Expenses Payable

30. Due to Head Office, Branches, Wholly Owned
Subsidiaries (including borrowings of $ )

31. Reserves for Loan Losses

32. Other Reserves (Specify)

33. TOTAL LIABILITIES

(1) Excluding Due to Head Office, Branches and Wholly Owned Subsidiaries
PROJECTION OF INCOME AND EXPENSE TO BE FILED IN CONNECTION
WITH APPLICATION BY FOREIGN BANKING CORPORATION TO OPEN AND
MAINTAIN A FOREIGN BANK LIMITED PURPOSE BRANCH OR FOREIGN BANK AGENCY

OPERATING INCOME YEAR 1 YEAR 2 YEAR 3

L

Interest & Fees on Loans
Income On:
Federal Funds Sold
Time Placements and C/Ds Purchased
Securities Purchased Under Agreements to Resell
Interest & Dividends on Investment Securities
Service Charges, Commissions and Fees
Foreign Exchange
7. Service Charges, Commissions and Fees
All Other
8. Net Profit on Foreign Exchange Trading
9. Other Operating Income (ltemized categories
aggregating $5,000 and over)
10. TOTAL OPERATING INCOME

ok wn

OPERATING EXPENXE
11. Salaries and other employee benefits
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12. Interest on time certificates of deposit
of $100,000 and over
13. Interest on all other deposits or credit balances
EXPENSE INCURRED ON:
14. Federal funds purchased
15. Securities Sold Under Agreements to Repurchase
16. Interest on borrowings (Other than Head Office
Branches and Wholly Owned Subsidiaries)
17. Interest on borrowings from Head Office,
Branches and Wholly Owned Subsidiaries
18. Occupancy Expense - Banking Premises
19. Furniture & Equipment Expense - Include Deprec.
20. Amortization of start-up costs
21. Travel Expense
22. Insurance Expense
23. Legal Expense
24. Audit Expense
25. Communication Expense (Tel., Telex, Postage)
26. Promotional Expense
27. Other Operating Expense (Iltemize categories
aggregating $5,000 and Over)
28. Provision for Loan Losses
29. TOTAL OPERATING EXPENSE
30. INCOME BEFORE INCOME TAXES AND
SECURITIES GAINS OR LOSSES
31. Applicable Income Taxes
32. INCOME BEFORE SECURITIES GAINS
OR LOSSES
33. Net Securities Gains or Losses
(Net of Related Tax Effects)
34. NET INCOME
*  |f projection does not show profitable operation (including provision for interest on borrowings
from Head Office, branches and wholly owned subsidiaries) by year 3, please indicate when
profits are expected.

9. FIDELITY COVERAGE

The applicant bank will at all times maintain sufficient surety bond coverage on its active officers and employees to
conform with generally accepted banking practices and will at all times maintain an excess employee dishonesty bond in the
amount of $1,000,000 or more.

10. PUBLIC CONVENIENCE AND ADVANTAGE

INSTRUCTIONS: The proponents are responsible for developing the Legal factor Public Convenience and Advantage in
a way which clearly shows the economic support and justification for the Proposed Foreign Bank Limited Purpose Branch or
Foreign Bank Agency. Submit such data relating to the trade area which you feel is relevant to the proposal. If an economic
survey or feasibility study has been prepared it may provide most of the information requested. Such information submitted in
support of your application will be included in the public file.

A. Briefly describe the geographical and product markets which the proposed Agency will principally serve.

B. Briefly indicate the reasons for submitting this Application and how the proposed Agency will become an economically
viable institution.
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PART IlI

APPLICATION FOR CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY - CONFIDENTIAL SECTION

In preparing your application, keep in mind that the State Bank Commissioner deems that public policy warrants making all
information submitted to him in connection with this application available for public review, unless it qualifies for c@ifident
treatment under 2Rel. C. §§10002(d), 10112(b)(4), and Superior Court Rule of Civil Procedure 26(c). The Commissioner has
determined that trade secrets, proprietary information and confidential financial information useful to the applicasirinsts bu
will ordinarily qualify for such protection.

However, specific determinations of the question of confidentiality and non-disclosure rests in the first instance in the
discretion of the Commissioner and the specific information you include in the following section may be available for public
review in the discretion of the Commissioner.

I. FINANCIAL HISTORY AND CONDITION

Outline below information with regard to fixed assets which you believe, if disclosed to the public, would adversely affect
ongoing negotiations.

Outline below, in detail, the basis for cost estimates for premises shown in the public section.
If fixed assets are to be purchased from a related party, evidence of the reasonableness of the cost(s) must be padvided. Att

copies of bids, independent appraisals and/or other supporting evidence.

If an insider is a party to any lease contract in connection with the application, explain the manner in which lease gagments w
determined.

Specify the time required to prepare the foreign bank limited purpose branch or foreign bank agency premises for occupancy. If
temporary quarters are anticipated, estimate the probable term of occupancy and describe the disposition of such quarters.

II. FUTURE EARNINGS PROSPECTS

ESTIMATE OF SALARIES AND WAGES

POSITION FIRST YEAR SECOND YEAR THIRD YEAR

Officers
Other Employees

Total
ESTIMATED LOAN DIVERSIFICATION
FIRST YEAR SECOND YEAR THIRD YEAR
TYPE OF LOAN Estimated Average Estimated Average Estimated Average
Average Percent Average Percent Average  Percent
Volume Return Volume Return Volume Return
Commercial % % %
Installment % % %
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Real Estate % % %
Term % % %
Purchased Participations % % %

Exchange and Service charge policies to be followed.

COMMENTS (Include other information supporting income and expense estimates reported in the Public Section of this
application).

. PROPOSED OFFICERS

NOTE: Attach a copy of the financial report and biographical information to include educational and business background for
each individual in charge of the business and affairs of the Proposed Foreign Bank Limited Purpose Branch or Foreign Bank
Agency.

PROPOSED OFFICERS OF THE FOREIGN BANK LIMITED PURPOSE BRANCH OR
FOREIGN BANK AGENCY

NAME ADDRESS AGE OCCUPATION TITLE

A. Has any proposed director, officer, or employee been convicted of any criminal offense involving dishonesty or a breach of
trust? yes no (If yes, explain in Comments below.)

B. List names and addresses of all correspondent banks.
C. Are bonus, management or director compensation, or other similar plans in effect or anticipated?
__yes __ no (If yes, attach copies.)

COMMENTS:

IV. PUBLIC CONVENIENCE AND ADVANTAGE

List the proposed hours of operation for the proposed Foreign Bank Limited Purpose Branch or Foreign Bank Agency.
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Regulation No.: 5.1403/1101.0003
Effective Date: August 13, 1998

REGULATIONS GOVERNING THE ORGANIZATION, CHARTERING, SUPERVISION, OPERATION AND
AUTHORITY OF A DELAWARE FOREIGN BANK LIMITED PURPOSE BRANCH, A DELAWARE FOREIGN BANK
AGENCY AND A DELAWARE FOREIGN BANK REPRESENTATIVE OFFICE

|. Statement of Authority.

These regulations are promulgated pursuant to the authority vested in the Commissioner under the provisions of Chapter
14, Title 5, Delaware Code, including without limitation §1403 (relating to the foreign bank limited purpose branch or foreign
bank agency application process); 81404(a)(2) (relating to the taking and maintenance of deposits by a foreign bank limited
purpose branch or foreign bank agency); §1405 (maintenance of assets by a foreign bank limited purpose branch or foreign
bank agency within Delaware); §1406(a) (relating to the making of written reports to the Commissioner by a foreign bank
limited purpose branch or foreign bank agency); §1407 (relating to the rule-making power of the Commissioner generally);
81420 (relating to the licensing and operation of a foreign bank representative office); 81422(a) (relating to therdegljcatio
and 81424(b) (relating to the fee which must accompany certain reports). The Commissioner is authorized to adopt appropriate
regulations regarding the computation of tax liability of a foreign bank limited purpose branch or foreign bank agermal or fede
branch or agency located in Delaware pursuant to the provisions of §1101(a) of Title 5. Additionally, §121(b) authorizes the
Commissioner to prescribe regulations to carry out the purposes of Title 5.

Il. General Powers.

A. Foreign Bank Agency.

A “foreign bank agency”, as defined in §101 of Title 5 of the Delaware Code, shall be entitled to engage within the
State of Delaware in the general business of banking in the State of Delaware, subject, however, to the limitations Set forth
Del. C. 81404(a)(1). The deposit taking authority of such agency, in addition to the authority expressly granted under §1404,
shall be co-extensive with the full authority which a federal agency operating in this State would have pursuant tadins provis
of the International Banking Act of 1978 as amended.

B. Foreign Bank Limited Purpose Branch
A “foreign bank limited purpose branch”, as defined in 8101 of Title 5 of the Delaware Code, shall be entitled to
engage in all the activities of a foreign bank agency and, in addition, may accept such deposits as would be permissible for a
corporation organized under §25A of the Federal Reserve Act (12 U.S.Ce§&t]).

C. Foreign Bank Representative Office.

A foreign bank representative office may conduct within the State of Delaware representative activities intended to
promote banking services offered by and originating from an office or offices of the foreign bank located outside the State of
Delaware. A foreign bank representative office is prohibited from either offering or contracting for any product or service
within the State of Delaware which would constitute the doing of a general banking business in Delaware.

lll. General Regulations.

A. Application Fees.

1) A foreign bank shall apply for a certificate of authority for a foreign bank limited purpose branch or foreign bank
agency on such forms and in such manner as the Commissioner shall from time to time prescribe. The application shall be
accompanied by a filing fee in the amount of $2,000.00 for the use of the State made payable to the State of Delaware.

2) Aforeign bank shall apply for a license to establish a representative office on such forms and in such manner as the
Commissioner shall from time to time prescribe. The application shall be accompanied by a license fee of $500.00 and a
processing fee of $500.00 made payable to the State of Delaware.
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B. Records.

In addition to such records as the Commissioner may from time to time require with respect to the computation of tax
liability of a foreign bank limited purpose branch or foreign bank agency, each foreign bank limited purpose branch, foreign
bank agency and foreign bank representative office shall maintain at its place of business in Delaware in the English language
and in United States dollar equivalents a correct and complete set of books and records of account of all businessytransacted b
such office.

C. Reports.

1) Whenever the Commissioner shall require, the foreign bank limited purpose branch or foreign bank agency shall
make a written report in the English language and in United States dollar equivalents in such form as he shall fromdime to tim
prescribe and verified by a duly authorized executive officer of the foreign bank limited purpose branch or foreign bank agency
Such report shall show the actual financial condition of the business of the foreign bank limited purpose branch or floreign ban
agency in the State of Delaware at the close of any past day designated by the Commissioner. The verification of such Report
shall state that the person making it on behalf of the foreign bank limited purpose branch or foreign bank agency solemnly
swears or affirms that the information set forth therein is a true and correct statement of the condition of the Delaymare forei
bank limited purpose branch or foreign bank agency to the best of his knowledge, information and belief.

Additionally, the Commissioner may from time to time request from a foreign bank limited purpose branch or foreign
bank agency a copy of any report of condition or the like filed by the foreign bank of which the foreign bank limited purpose
branch or foreign bank agency is a part with any other State, the Federal Deposit Insurance Corporation, or the Federal Reserve
Board.

2) Every licensed foreign bank representative office shall file annually a written report of activities conducted during
the previous twelve-month period, in the English language and in United States dollar equivalents in such form as thef@ommissio
shall prescribe. Said report shall be accompanied by a $500.00 fee.

D. Maintenance of Assets in Delaware; Separate Assets.

A foreign bank limited purpose branch or foreign bank agency shall maintain within the State of Delaware currency,
real estate (at net book value or appraised value, whichever is less), precious metals (to the extent of 75% of market value),
bonds, notes, debentures, drafts, bills of exchange or other evidence of indebtedness, including loan participation@agreements
certificates, or other obligations payable in the United States or in United States funds, or, with the prior approval of the
Commissioner, in funds freely convertible into United States funds, or also with the prior approval of the Commissioner, such
other assets as the Commissioner may permit, in an amount which shall be equal to one hundred percent (100%) of the liabilities
of the foreign bank of which the foreign bank limited purpose branch or foreign bank agency is a part which are payable at or
through the foreign bank limited purpose branch or foreign bank agency, including acceptances, but excluding (without
duplication) (1) accrued expenses, (2) amounts due and other liabilities to other offices, agencies or branches of ,@madagholly-
(except for a nominal number of directors’ shares) subsidiaries of, such foreign bank, (3) liabilities maintained on tife books
an international banking facility located at such foreign bank limited purpose branch or foreign bank agency, and (4) such othe
liabilities as the Commissioner shall determine. The valuation of securities shall be in the manner provided in §1405. Each
foreign bank limited purpose branch or foreign bank agency shall keep the assets of its business in this State sepatrate and apa
from the assets of its business outside this State.

E. Deposit of Assets.

The Commissioner may by order direct a foreign bank limited purpose branch or foreign bank agency to deposit all or
a portion of the assets which the foreign bank limited purpose branch or foreign bank agency is required to maintadten this St
with such banks or trust companies or national banks located in this State as the Commissioner may from time to time designate
where the Commissioner finds such order necessary or desirable for the maintenance of the sound financial condition of the
foreign bank limited purpose branch or foreign bank agency, the protection of depositors, creditors and the public éhterest, an
the maintenance of public confidence in the business of a foreign bank limited purpose branch or foreign bank agency.

Where deposits constituting liabilities for purposes of paragraph (D) of this Article 1l are fully insured by the Federal
Deposit Insurance Corporation, such deposits shall be excluded from the definition of liabilities for the purpose of determinin
the amount of assets which must be maintained by the foreign bank limited purpose branch or foreign bank agency within the
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State of Delaware.

IV. Revocation of Certificate of Authority or License.

A. Revocation of Foreign Bank Limited Purpose Branch

or Foreign Bank Agency Certificate of Authority.

1. Determination of Cause.

Whenever the Commissioner shall have cause to believe that a foreign bank limited purpose branch or foreign bank
agency has engaged in conduct which, pursuant to Section 1410, would constitute cause for the revocation of the certificate of
authority of such foreign bank limited purpose branch or foreign bank agency, he shall notify such foreign bank limited purpose
branch or foreign bank agency in writing of the alleged violation, and, by means of informal fact-finding, determine whether an
order should be issued directing such foreign bank limited purpose branch or foreign bank agency to cease and desist from the
conduct giving rise to the violation by a date certain.

2. Violation of Order.

If the Commissioner shall determine that a foreign bank limited purpose branch or foreign bank agency which is the
subject of a cease and desist order has not, within the time established, discontinued or rectified the conduct which was the
subject of the violation order, he shall give written notice in the manner provided by the provisioBebf2%10122 to the
foreign bank limited purpose branch or foreign bank agency of the date, time and place of a formal hearing at which the foreign
bank limited purpose branch or foreign bank agency shall appear and show cause why its certificate of authority should not be
revoked. In addition to withesses appearing on behalf of the foreign bank limited purpose branch or foreign bank agency, the
Commissioner shall, by either informal or formal fact finding, take such testimony and gather such evidence as he deems
necessary and appropriate in reaching a decision. Within thirty (30) days following the adjournment of such hearing, the
Commissioner shall issue his findings and order revoking the certificate of authority, imposing a lesser sanction, ondetermini
that the order to show cause should be retired without action. The foreign bank limited purpose branch or foreign bank agency
shall have such right of appeal from such findings and order as is provided for in Subchapter V of Chapter 101, Title 29,
Delaware Code.

B. Revocation of Foreign Bank Representative Office License.

Upon a preliminary determination by the Commissioner that a foreign bank representative office may have engaged in
conduct which would constitute cause for the revocation of the license of such foreign bank representative office under the
provisions of §1425, he shall give notice in writing to such foreign bank representative office setting forth the allegex viola
and directing such foreign bank representative office to appear at a place, on a date and at a time certain to shovicause why i
license should not be revoked. At such hearing, the foreign bank representative office shall be accorded the righttb appear a
be heard. The Commissioner shall, by either informal or formal fact finding and within thirty (30) days from the adjournment
of such hearing, issue findings and order directing the revocation of the license of the foreign bank representativeneffice, so
lesser sanction, or the retirement of the notice to show cause without action. The foreign bank representative offiee shall ha
such rights of appeal from such findings and order as are provided in Subchapter V of Chapter 101, Title 29, Delaware Code.

V. Allocation of Income and Expenses for Purposes of Determining Delaware Tax Liability of Foreign Bank Limited Purpose
Branch or Foreign Bank Agency.

A. Method of Allocation.

Although technically a part of the foreign bank, a Delaware foreign bank limited purpose branch or foreign bank
agency is to be treated for purposes of assessing and collecting the Delaware Bank Franchise Tax on taxablB@a@me (5
81101 et seq.) as if it were a bank having separate corporate existence (81101(a)). To that end, and in order to denite the am
of “net operating income before taxes” for purposes of 81101(a), a foreign bank limited purpose branch or foreign bank agency
shall maintain at all times separate books of account in its Delaware office which fully segregate and portray:

1. With respect to income:

(a) all receipts directly attributable to an asset carried on the books of the foreign bank limited purpose branch or
foreign bank agency; and

(b) all receipts arising from a transaction entered into or a service provided by the foreign bank limited purpose
branch or foreign bank agency within the State of Delaware;

provided, that the foreign bank limited purpose branch or foreign bank agency may exclude from its accounting of income
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otherwise properly allocated to Delaware such receipts as are directly or indirectly subject to taxation in any stae other th
Delaware by reason of either: (1) the existence of a taxable nexus under the laws of any such state between such state and tt
transaction of service giving rise to such receipts; or (2) the required inclusion under the laws of any such stateaptich re
in the numerator of a receipts factor of a formula used to calculate the income of the foreign bank subject to taxtie such sta
2. With respect to expenses:
(a) all costs directly incurred in the start up, maintenance and operation of the Delaware office;
(b) all other costs attributable to the generation of income allocated to Delaware pursuant to subsection 1. above;

and

(c) to the extent not included in paragraph (a) and (b) of this subsection 2. above, an aliquot portion of indirect
costs incurred by the foreign bank (in both the United States and the home country) with respect to the start up, mamidtenance
operation of the foreign bank limited purpose branch or foreign bank agency.

Costs under subparagraphs (b) and (c) of this subsection 2. shall be allocated to Delaware in the same ratio as tipgggross rece
of the foreign bank are allocated to Delaware, or in such other fair, equitable and consistent manner as the Commissioner shal
upon request of a foreign bank limited purpose branch or foreign bank agency, approve.

B. Commissioner’s Right of Examination
The Commissioner shall have the right from time to time to examine the books and records of a foreign bank limited
purpose branch or foreign bank agency for the purpose of determining whether all or any portion of the income of the foreign
bank limited purpose branch or foreign bank agency has been properly allocated to Delaware, and to issue such findings and
orders as he deems necessary and appropriate regarding the reallocation of income which he shall find to have been improperly
allocated to a state or states other than Delaware.

VI. Change of Location, Name or Business.
A foreign bank limited purpose branch or foreign bank agency may, pursuant to the provisions of §1408, make written

request of the Commissioner to change its place of business (accompanied by a filing fee of $500.00) or to change its corporate
name for the duration of its corporate existence (no filing fee required). Upon the receipt of such application, thedd@mmissi

shall grant such application within twenty (20) days thereof unless he shall have determined by informal fact findingse other

that there exists cause for denying such application. If the Commissioner should determine that facts or circumstances exist
constituting cause for denying such application, he shall provide notice and opportunity to be heard to the applicant foreign
bank limited purpose branch or foreign bank agency in the manner provided for under the provisi@el.&.2810123. Not

less than thirty (30) days after the adjournment of such hearing, the Commissioner shall issue his final order andtindings wi
respect to the grant or denial of the requested change of location or change of name. An applicant foreign bank liseéted purpo
branch or foreign bank agency aggrieved by the determination of the Commissioner shall have such right of appeal as is granted
pursuant to the provisions of Subchapter V, Chapter 101, Title 29, Delaware Code.

Document Control No.: 20-15/98/7/06

Regulation No.: 5.1422.0004
Effective Date: August 13, 1998

APPLICATION BY A FOREIGN BANK FOR A LICENSE
TO ESTABLISH A FOREIGN BANK REPRESENTATIVE OFFICE
PURSUANT TO SUBCHAPTER II, CHAPTER 14, TITLE 5, DELAWARE CODE

Any application made to the State Bank Commissioner pursuant to §1422 of Title 5, Delaware Code, shall be submitted on
the form appended hereto and accompanied by all documents called for by such form as well as by a duly authenticated copy of
the foreign bank’s charter and bylaws. A non-refundable processing fee of $500 payable to “State of Delaware” must accompany
the filing of the attached application. Upon approval of the application, an additional $500 fee must be remitted prior to
issuance of the license.

The Commissioner may, without notice or hearing, issue the requested license; provided that, at his discretion, the
Commissioner may require public notice and a hearing on the application.
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All portions, except for the financial report requested in item 5, of this application shall be considered public information.

Document Control No.: 20-15/98/7/07

State of Delaware
OFFICE OF THE STATE BANK COMMISSIONER
Application of a Foreign Bank
for a License to Establish a Foreign Bank Representative Office
Pursuant to ®el. C. Chapter 14 Subchapter I

APPLICANT (Foreign Bank)

Name of Bank

Address of Principal Office (Street, City/Town, County, Country and Zip Code)

Country Organized in Date Incorporated Duration of Corporation

Type of Business: Commercial Banking Merchant Bank Other Foreign Institution

PROPOSED FOREIGN REPRESENTATIVE OFFICE

Proposed Location (Street), City/Town, County, State and Zip Code)

I, the undersigned, President of ,
being duly authorized by a resolution of the Board of Directors (copy herewith submitted), hereby apply for a License with
respect to the proposed foreign bank representative office. In making this application, | am not acting as an agent for other
persons undisclosed to the State Bank Commissioner.

In support of the application, | hereby make the following statements and representations and submit the following
information for the purpose of inducing the State Bank Commissioner to issue such License:

The UNDERSIGNED HEREBY CERTIFIES that the statements contained herein are true to my best knowledge and

belief.

(Print or Type Name of President) Signature
Date

Sworn and Subscribed before me this day of ,

Notary Public
1. List the States and Countries into which the Applicant has been admitted or is qualified to transact business. Provide the
titte and address of the appropriate regulator in each case.

2. Provide an opinion of a member of the Bar of the State or Country of origin that:

(a) applicant’s charter authorizes it to carry on the business contemplated by the application;

(b) applicant has at all times conducted, and is now conducting, its business as authorized by its charter and bylaws and in
compliance with the laws of the State or Country of origin; and

(c) the application complies with the laws of the State or Country of origin.

3. Ifthe Applicant is required to make filings with the Securities and Exchange Commission under Section 14 or 15(d) of the
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Securities Exchange Act of 1934, the Applicant shall file with this application copies of all such filings made withirethe thre
year period immediately preceding the date of this application (provided that 10Q filings need not be included if 10&rfilings f

the applicable year are provided). If no such filings are made, than there shall be attached to this application copies of the
applicant’s annual certified financial statements for the most recent three fiscal years for which they are availabédestd the |
available quarterly statement. If the Applicant is a subsidiary of a bank holding company, the annual financial statements for
such bank holding company for the most recent three fiscal years for which they are available and for the latest awilable fisc
guarter shall also be attached (provided that if the Applicant’'s annual financial statements are prepared on a congelidated bas
with those of its parent bank company, only the consolidated financial statements need be attached).

Also attach a listing of all persons who are directors or executive officers of the Applicant Bank, listing as to each: his or
her name and business address, present principal business activity, occupation or employment (including office held) and, if
carried on with an organization other than that the applicant, the name, principal business and address of such otl@n.organizat

4. The attached statement of financial condition should be prepared as of the date within 120 days prior to the date of the
application.

5. Attach the name and title as well as a biographical and financial report of the individual(s) who shall be in charge of the
business and affairs of the proposed representative office. Additionally, three personal references are required.

6. Describe the scope and nature of the business to be conducted by the representative office.

7. Pursuant to §1422(b)(3), provide sufficient data as to how the convenience and needs of the public shall be served by the
establishment of the representative office.

INSTRUCTIONS

This statement of the financial condition of your institution should be prepared as at the date within 120 days prioe tof the da
the application.

1. ltisrequested that the statement form be carefully reviewed before preparing the figures, and that all assetsndhbilities
capital accounts be segregated and reported in the appropriate printed titles, wherever possible. If you have item®thich cann
properly be classified under these titles, use the additional lines, and indicate clearly the nature of each such iteimgby attac
explanations where necessary.

2. All “reserves” or “provisions” should be analyzed and reported as follows:

(a) Reserves or provision for known or expected losses on assets should be deducted from such asset accounts;

(b) Reserves or provision for known or expected liabilities should be reported in Liability items 9 or 14, as the case may
be; and

(c) Reserves or provision for future contingencies or unforeseen losses should be included in Liability item 18.

3. Include in Asset item 3 onlgalances on deposit by your institution with other baids.notinclude overdrafts by other
banks in their accounts with your institution, or “call loans” or other extensions of credit to them. All such advancé®should
included as loans, Asset item 6, or should be reported separately below in Asset item 15, with appropriate explanations.

4. Include in Asset item 4 all obligations of National governments, such as short term “treasury bills” discounted, as well as
bonds or other securities issued by them. Securities included in both Asset items 4 and 5 should be reported at nest, book value
less the allocated “reserves” or “provisions”. The current market value (at the statememtugatalso be reported in the
footnote to the statement.

5. Include in Liability item 17 all “reserves” or “surplus” paid in or accumulated from prior peaadsall profits carried
forward at previous closings of the books, less amounts actually appropriated for dividends already declared. Current earnings
and profits, less expenses and losses incurred since the latest closing of the books, should also be included in this item.

6. Unpaid dividends, including amounts declared by the directors out of current or prior profits should be included in Liability
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item 14.

7. All “per contra” accounts such as “collections for account of customers,” “securities held for account of customers,”
“customers’ liability on letters of credit,” “guarantees,” et cetghauld be omitted from the statement of assets, liabilities and

capital accounts, but should be reported separately as “contingent assets and liabilities.”

8. This statement should be verified by the oath of a principal executive officer of the bank. If that officer is unalfje to ver

the reasons for his failure to execute the affidavit should be recited in and made a part of the verification. The tequagd oa

be administered without the United States by an ambassador, a minister plenipotentiary, a minister extraordinary, a minister
resident, a charge d’affaires, a consul-general, a vice-consul-general, a deputy-consul-general, a consul, a vice-cysul, a dep
consul, a consular agent, a vice-consular agent, a commercial agent, or a vice-commercial agent of the United States within his
jurisdiction. The seal of his office or the seal of the consulate or legation to which he is attached should be affixed.

BEFORE PREPARING THIS STATEMENT
PLEASE READ THE INSTRUCTIONS ON THE PREVIOUS PAGE

STATEMENT TO THE BANK COMMISSIONER OF THE STATE OF DELAWARE

ASSETS
ASSETS FOREIGN CONVERSION uU.s.
AMOUNT RATE* DOLLARS
1. Cash on hand (currency, coin, and bullion)
2. Exchanges and checks for next day’s clearings

3. Deposits in other banking institutions
(See Instruction No. 3)

4. Securities of National Governments**
(See Instruction No. 4)

5. Other readily marketable securities**
(See Instruction No. 4)

6. Loans and discounts, including overdrafts
and mortgages

7. Bills rediscounted or sold with endorsement

Customers'’ liability on acceptances

9. Investments in banking premises, furniture
and fixtures

10. Investments in affiliated and subsidiary
companies

11. Loans and advances to affiliated and
subsidiary companies

12. Accrued interest and commissions receivable

13. Inter-branch accounts

14. Other cash items

15. Other assets

16. Total assets

*Conversion rate should be as of the date of the statement

*Current market value of:

©

(Item 4) Securities of National Governments
(Item 5) Other readily marketable securities
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STATEMENT TO THE BANK COMMISSIONER
OF THE STATE OF DELAWARE
LIABILITIES AND CAPITAL ACCOUNTS

LIABILITIE SAND CAPITAL ACCOUNTS FOREIGN CONVERSION u.sS.
AMOUNT RATE DOLLARS

L

Deposits secured by pledge of assets

2. Deposits of National Governments and
political subdivisions

3. Deposits of banking institutions

4. Other demand deposits, including certified
and officers’ checks

5. Other time deposits, including certificates
of deposits and savings accounts

6. Total deposits (total of items 1 to 5,
inclusive)

7. Currency in circulation

Bills rediscounted or sold with endorsement

9. Other liabilities for borrowed money,
however represented

10. Acceptances outstanding

11. Accrued interest, taxes and expenses payable

12. Unearned interest and commissions

13. Inter-branch accounts

14. Other liabilities

15. Total liabilities (total of items 6 to 14
inclusive)

16. Capital stock

17. Surplus and undivided profits
(See Instruction No. 5)

18. Reserves for contingencies
(See Instruction No. 2)

19. Total capital accounts (items 16 to 18
inclusive)

20. Total liabilities and capital

(item 15 plus item 19)

©

Regulation No.: 5.3404.0001
Effective Date: August 13, 1998

PRENEED FUNERAL CONTRACTS REGULATIONS
GOVERNING IRREVOCABLE TRUST AGREEMENTS
5DEL. C. 83404

Disclosure Requirements for the Irrevocable Trust Document

The trust document establishing the irrevocable trust permitted by 83404 shall contain, at a minimum, the following mandatory
provisions:

(a8 A provision which expressly identifies the trust as irrevocable for the lifetime of the beneficiary;
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(b) A provision for the disposition of trust funds to an alternate trustee upon discontinuation of business or inability to
provide goods or services by the original trustee in accordance with the terms of the trust;

(c) A provision that in the event funds paid into the trust are inadequate, at the time of the death of the beneficiary, to cov
anticipated funeral expenses, the trustee shall contribute all trust funds toward payment of the actual funeral expenses for t
funeral of the beneficiary;

(d) A provision that in the event the sum held by the trust exceeds the total actual costs of the goods and services for the
funeral of the beneficiary, the excess funds shall be paid to the estate of the beneficiary;

(e) A provision that the trustee may, from time to time, accept periodic monetary contributions to the trust, provided that
the principal sum contributed, exclusive of interest earned, shall not exceed $10,000;

(f) A provision which shall state “In no event shall the principal amount of the trust exceed $10,000 plus interest.”

Document Control No.: 20-15/98/7/08

987 shall
or intends
application to
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fener) having
regulator,

CERTHHCATION
F{Name)
i - o)
of —aDPelaware-bank-holding—company,—do-hereby—certify-that |
have-been-tuty-atithorized € ane-fite-thi istration;—ana-Hurthereertify-thatto-my knowledgeinfermation and

certify that
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE

Cash Management Policy Board Mr. John V. Flynn, Jr., Chairperson 07/08/01

Delaware Advisory Council on Mr. George M. Records, Jr. 07/08/02

Naturd Areas Ms. Delores A. Washam 07/08/02

Ms. Lynn W. Williams 07/08/02

Delaware Solid Waste Authority Ms. Phyllis M. McKinley 07/08/01

The Honorable Theodore W. Ryan 07/08/01

Health Facilities Authority Mr. Desmond A. Baker 06/19/03

Mr. Richard H. Derrickson 06/19/03

Mr. Rolf F. Eriksen 06/19/03

Mr. Stephen T. Golding 06/19/03

Ms. Shirley Tarrant 06/19/03

Industrial Accident Board Mr. Lowell L. Groundland 07/08/04

Justice of the Peace for Kent County The Honorabk Margare Barrett 07/08/04

The Honorable Karen N. Bundek 07/08/04

The Honorable Frederick W. Dewey, Jr07/08/04

Justice of the Peace for New The Honorable Robert A. Armstrong  07/08/04

Castle County The Honorable Thomas M. Kenney 07/08/04

Justice of the Peace for Sussex Countyl'he Honorable John R. Hudson 07/08/04

The Honorable Marcealeate S. Ruffin 07/08/04

Merit Employee Relations Board Ms. Susan L. Parker, Chairperson 07/08/01

Mr. Robert J. Burns 07/08/01

Mr. Dallas D. Green 07/08/01

New Castle County Board of Elections Mr. Ross E. Austin 07/08/02

Mr. Edmund S. Krzyzanowski 07/08/02

Mr. Lowell W. Parke 07/08/02

Public Integrity Commission The Honorable Paul E. Ellis 07/08/05
General Arthur V. Episcopo

State Coastal Zone Industrial Mr. George J. Collins 07/08/03

Control Board Mr. R. Jefferson Reed 07/08/03
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
Sussex County Board of Elections Ms. Deborah B. Hammond 07/08/02
Tax Appeals Board Ms. John H. Cordrey, Esq. 07/08/01
Mr. Cynthia H. Jarman 07/08/01
Mr. Todd C. Schiltz 07/08/01
University of Delaware Board of Trustees Mr. Steven J. Rothschild 07/08/04
Wastewater Facilities Advisory Council Mr. Thomas Novak, Jr. 07/08/01
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by the signature of the State Personnel Director.
On May 6, 1981, the then State Personnel Director

STATE OF DELAWARE

DEPARTMENT OF JUSTICE delegated the final approval of these personnel transactions
ATTORNEY GENERAL OPINION -egat ppri 1ese p
NO. 98-1803 to individual state agencies submitting the forms. As aresult.

PAR-34 forms are no longer reviewed and forwarded to the
State Personnel Office. Instead, the forms are computer
generated electronically and forwarded directly to the
Department of Finance/Payroll. You have advised that there
are approximately 50,000 PAR-34 forms completed each year.

Section 5943(f) does not restrict the Director’s ability to
delegate. In other words, the Director may delegate her
responsibility under 5943(f) to a proper state agency at her
sole election. Moreover, this delegation to state agencies is
reasonably related to the Director’'s duty to “encourage the
development of more effective personnel administration with
the departments and agencies in the state service.” 29 Del. C.
5911(4). Effective personnel administration requires the
avoidance of unnecessary ministerial acts to effectuate a
personnel transaction within an agency.

The Honorable Harriet Smith Windsor
State Personnel Office

Townsend Building

401 Federal Street, Suite 5

Dover, DE 19901

Re: Authority to Delegate Approval of Certain
Personnel Transactions

Dear Dr. Windsor:

Pursuant to a report from the Office of Auditor of
Accounts, you requested an informal opinion from the
Attorney General as whether 29 Del.C. 5943(f) permits the
State Eersonnel Director tq delegatc_a _flnal authority fgr The delegation of this authority was made to agency
approving personnel transactions to individual state agencies, - .

. \ ._personnel, specifically Human Resource professionals, who
We conclude that the State Personnel Director’s deleganoﬁ) . . .
. . : receive training and support from State Personnel Office on
of final authority to an agency does not violate Delaware law. - . . .
. . all aspects of personnel administration. There is no evidence

Twenty-nine Del.C. 5943(d) provides that a person who . e
: . . : that any state agency has improperly certified a personnel
is appointed improperly under Delaware law or the Merit Rules,

. . . _transaction without appropriate documentation, nor that an
bin who nonetheless renders services to the state may maintain bprop y

) . . auch transaction failed to receive final approval. Therefore,
an action against any officer to recover agreed wages anfe conclude that the delegation by the State Personnel Director
benefits or both. In addition, 5943(e) provides that it is the 9 y

S L . . to individual state agencies of her authority to determine

obligation of the appointing authority to determine that the h : . .
) ether an employee is properly appointed does not violate

documents necessary for placing a person on the state payrc\z);Ylny statute
are properly executed prior to the initial hiring, promotion, Please.feel free to contact us if you have any questions
demotion or any other change in an employee’s position inOr comments
state employment. The statute provides examples of the proper '
documentation for such personnel transactions. Id.

Section 5943(f) provides: Very truly yours,

Marsha Kramarck

For the purpose of subsections (d) and (e) of this Deputy Attorney

section, the Director of Personnel or the Director’s
designee shall determine whether an employee is
properly appointed. The Director or the Director’s
designee shall certify the appointment by approving
the state personnel transaction supplied by the agency.

Elizabeth Daniello Maron
Deputy Attorney General

Approved:
Michael J. Rich,

29 Del.C. 5943(f). Moreover, subsection (f) provides thatState Solicitor

the certification of the appointment relieves the appointing
authority of any liability for an improper appointment except
in cases of fraud.

Historically, an appointing authority would complete a
Personnel Action Request (“PAR-34") form documenting new
hires, promotions and changes of address or paygrade relating
to state employees. These forms would be forwarded to the
State Personnel Director for approval. The Office of State
Personnel would then perform the simple ministerial task of
confirming the documentation submitted, indicating approval
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STATE OF DELAWARE for a purpose authorized by statute for executive session.
DEPARTMENT OF JUSTICE Although the notice FOIA authorizes a public body to go into
ATTORNEY GENERAL OPINION executive session to discuss personnel matters (Section

NO. 98-1B04 10004(b)(9)), or to discuss pending or potential litigation

(Section 10004(b)(4)), at the April 4, 1998 retreat the School
Board did not in fact discuss legal and personnel issues but

Mr. D. Wood rather discussed other matters of public business.
330 Union Church Road
Townsend, DE 19734 OPINION
RE:  Freedom of Information Act Complaint The School District has admitted that it violated FOIA
Against Appoquinimink School District by giving improper notice of its April 4, 1998 retreat. By
stating in the notice that the retreat would be “a closed
Dear Mr. Wood: executive session,” the School District deprived the public of

By letter dated April 14, 1998 (received by this Office an opportunity to attend and speak out on matters of important
on April 20, 1998), you alleged that the Appoquinimink public interest. It is irrelevant whether any “official action”
School District (“the School District”) had violated the was taken at the retreat. The open meeting law “applies to
Delaware Freedom of Information Act, 29 Del. C. SeCtionSmeetings called to discuss public business as well as to
10001-10005 (“FOIA”), by holding a retreat workshop in meetings called to take action on public business.” The News
executive session on April 4, 1998 where public business wagournal Co. v. McLaughlin, Del. Ch., 377 A.2d 358, 362
discussed. (1977) (Brown, V.C.).

By letter dated April 21, 1998, we asked the School  Whether the error in the posting of the notice was the
District for its response to your complaint. By letter dated fault of the district office administration or the board of
May 1, 1998, Superintendent Marchio confirmed that theeducation is also irrelevant. The important point is that a
Appoquinimink Board of Education held a retreat workshop public body held a meeting to discuss matters of important
on April 4, 1998 “to do creative thinking and planning for the public interest; the public not only was not invited, but was
school district.” The minutes of the April 7, 1998 meeting of discouraged from attending by noticing the meeting as an
the School Board state that the following matters wereexecutive session. If the board relies on the district office
discussed at the retreat: (1) the consequences of a failesdministration to post notice, and that notice is defective, then
referendum; (2) a year-round school schedule; (3) the need tthe meeting of the board was in violation of law and may be
develop a comprehensive vocational and career developmenrfeemed invalid.
program and tracking system; (4) reporting requirements for  As for remediation of this violation of law, we do not
the human resource department; (5) raising standards faselieve that it would be appropriate, under the circumstances,
athletic participation; (6) recruitment; (7) electrical rates; (8) to direct the School Board to meet again. As Mr. Marchio
common terms for curriculum, instruction and policy; and points out, the board members “gave up a Saturday of their
(9) review of grants. own time to better fulfill their responsibilities as board

Mr. Marchio states in his letter that “no official action members.” Moreover, since the School District does not
was taken by the board” at the April 7, 1998 meeting on theappear to have taken any action on the matters discussed at
basis of his report of the matters discussed at the April 4 retreathe retreat, presumably the public will have a further
He further stated: “The district did err, however, in how the opportunity for input before the School District takes any
workshop was posted in the newspaper. It should have beesiction. If, however, the School District were to take action
posted as a workshop open to the public. Instead, it was postesh any of the matters discussed at the retreat, the School
as a closed executive session.” According to Mr. Marchio,District would have to give notice to the public and an
“this was not done intentionally, and | can assure you thabpportunity to comment at a public meeting before taking
future workshops will be advertised correctly. . . . The postingaction.
and advertising of meetings is a responsibility of the district

office administration not the board of education, and the error CONCLUSION
that has occurred here clearly belongs to me. | can assure
you that this error will not be repeated.” For the foregoing reasons, we determine that the School
District violated FOIA by: (1) stating in the posted notice that
STATUTORY PROVISIONS the retreat workshop would be held in executive session,

_ . . thereby conveying the message to the public that they could
Section 10004 of FOIA requires that every meeting of anot attend; and (2) meeting in executive session for a purpose
public body “shall be open to the public except those closed”

DELAWARE REGISTER OF REGULATIONS, VOL. 2, ISSUE 2, SATURDAY, AUGUST 1, 1998



http://www.state.de.us/attgen/index.htm

326 ATTORNEY GENERAL OPINIONS

not authorized by law. We do not feel that any remediation is
necessary, however, for two reasons. First, at the next meeting
of the School District on April 7, 1998, Mr. Marchio reported
on the matters discussed at the retreat workshop. Since that
meeting was publicly noticed, the public had an opportunity
to comment. Second, the School Board did not take any action
based on what happened at the retreat workshop.

While we agree with the School District that workshops
can be “useful and productive,” they should be noticed and
open to the public unless the topic to be discussed falls within
a statutorily authorized ground for executive session. The
School District has represented “that future workshops will
be advertised correctly.” The School District is on notice that
the requirements of the open meeting law must be strictly
followed in the future.

Very truly yours,
W. Michael Tupman
Deputy Attorney General

APPROVED:
Michael. J. Rich
State Solicitor
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DEPARTMENT OF FINANCE b. Enclosed storage, mechanical areas, mezzanines and

similar structures shall be included as gross floor area wherever
DivisioNn oF REVENUE : L
at least seven feet are provided between the finished floor
and the ceiling.
c. No deduction shall apply for horizontal areas void
of actual floor space, for example, elevator shafts and

stairwells.
Subject: Offset of State Tax Refunds for Federal Liabilities.

Technical Information No. 98-3
July 14, 1998

S Bill No. 347 of the 189G | A bi 2. Lot: A parcel of land whose boundaries are established
enate BIll No. of the eneral ASsembly, by legal instrument such as recorded deed, court order or a

amended by Senate Amendment No. 1Del Laws, ch. recorded plot which is recognized as a separate legal entity
386, permits the setoff of state refunds for federal taXsor the purposes of transfer of title

obligations provided the Director:

3. Major residential subdivision: A subdivision of five or

finds, based on specific action of the United States more residential lots.

Senate or House of Representatives or a Committee

thereof, reasons Fo believe the U.n|ted States may 4. Minor residential subdivision: A subdivision of four or
extend a like comity for the collection of a tax debt less residential lots

owed to this State no later than January 1, 2001.” '

5. Record plan: A complete plan which defines property

h In faCta tge ARE R:structurigghLegislation, E'R' 2,6d76’ #ines, proposed street and other improvements, and easements;
as passe oth the House and the Senate and provides {gr plan of private streets to be dedicated to public use.
reciprocal offsets by January 1, 2000.

6. Subdivision:

a. The division or redivision of a lot, or a parcel of
land, by any means, including a plan or a description of metes
and bounds, into two or more lots, tracts, parcels, or other
divisions of land for the purpose of, whether immediate or
future, of lease, of the transfer of ownership or of building
development.

b. The division or allocation of land for the opening,
DEPARTMENT OF widening, or extension of any street or streets, or other public

facilities.
TRANSPORTATION

This constitutes the finding required in B&l. C. §
558(b)(10).

William M. Remington
Director of Revenue

Policy/Guideline
SUBDIVISION PLAN REVIEW FEE PROCEDURES

EFFECTIVE OCTOBER 1, 1998 (1) All fees are non-refundable. Fees to be assessed are as
follows:
17 Delaware Code, Section 131(i) as amended provides for  (a) Initial Stage. Fees are collected at the time of
the Department of Transportation to collect fees for the costsubmission of the Record Plan for the Department’s review.
of administering the subdivision approval process. The fees associated with this stage reimburse the Department
for all plan review activities prior to plan recordation by the
These fees will be assessed for both residential and norcounty. An “Initial Stage Fee Calculation Form” must be
residential development proposals at two different stages: (13ubmitted with the fee.
the Initial Stage and (2) the Construction Stage. (1) Minor residential subdivision: $100
(2) Major residential subdivision: $400 plus $10 per
Definitions lot.
(3) Non-residential development: $500 plus $20 per
1. Gross floor area: The sum of the total horizontal areas ofot or $500 plus $20 per 1,000 square feet of gross floor area,
every floor of every building on a lot. The measurement of whichever is greater.
gross floor area shall be computed by applying the following (b) Construction Stage. Fees are collected at the time

criteria: of submission of the Construction Plans for the Department’s
a. The horizontal square footage is measured from thereview. The fees associated with this review reimburse the
face of all exterior walls. Department for the technical review of subdivision street plans
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and highway access plans. A “Construction Stage Fed-ach month the Department’s Finance Office shall process a
Calculation Form” must be submitted with the fee. payment voucher if the Subdivision Review Fee account
(1) Minor residential subdivision: N/A balance exceeds $1,000. This check will be forwarded with a
(2) Major residential subdivision: 125% of the cover letter to the Trust Fund Administrator for deposit.
Initial Stage fee for a major residential subdivision as identified
in item 1(a). (8) The Division of Preconstruction’s financial management
(3) Non-residential development: 150% of the unit must maintain a ledger of all receipts. Monthly revenue
Initial Stage fee for non-residential development as identifiedreports shall be generated by the Department’s Finance office
in item 1(a). and forwarded to the Division of Preconstruction’s financial
management unit in order to reconcile monthly receipts. A
(2) The person responsible for implementing this procedurereport of reconciliation, including any discrepancies with
within the Subdivision Office will be the Subdivision/Utilities explanation thereof, will be forwarded to the Department’s
Engineer. Collection and recording of fees will take place inFinance Office, Trust Fund Administrator, and the Subdivision
the Division of Preconstruction’s financial management unit. Section on or before the “LBay of the next following month.
All fees shall be submitted to the Subdivision/Utilities The Finance Office will retain a copy of the reconciliation for
Engineer or designee with the appropriate fee calculation fornone full year after successful audit.
and plan submission. The Subdivision/Utilities Engineer or
a Subdivision Manager shall review for accuracy the fee(9) The Department will not accept a Record Plan or
calculation form with respect to the plan and fee submitted.Construction Plan submission without a respective fee
Once reviewed and approved for accuracy, the reviewer willcalculation form and payment. Should any payment received
give the check/money order to the Division of be deemed insufficient, one of the following two options are
Preconstruction’s financial management unit. The financialavailable at the discretion of the Department:
management unit will record the payment, assign an internal  (a) Funds will be accepted and deposited in accordance
control number and initiate the process to deposit the feavith the Department’s Cash Receipts Policy. The Department
through the Office of Finance. shall notify the applicant that no action on paperwork
submitted will take place until the balance of required fees is
(3) The Department’s Cash Receipt Policy must be followedreceived.
in order to be in compliance with 29 Delaware Code, Section  (b) All documents subject to review by the Subdivision
6103 (all receipts in excess of $100 per day must be depositeOffice will be returned to the applicant. Documents can be
daily). The date that applications/fees are received in the@esubmitted with correct fees at a later date.
Division of Preconstruction’s financial management unit in
the Department’'s administration building in Dover will be (10) Only certified checks or money orders will be accepted
recorded for this purpose. and shall be made out to the Delaware Department of
Transportation.
(4) Separate spreadsheets have been developed which will
record fees received by the Division of Preconstruction’s(11) Any requests for changes in this policy/guideline must
financial management unit for Initial Stage fees andbe forwarded in writing for approval of the following:
Construction Stage fees. These spreadsheets are to be utilized (a) Subdivision/Utilities Engineer
to record the payment, verify fees received and perform  (b) Assistant Director for Design Support
monthly reconciliation of revenues. (c) Office of Administration, Finance Administrator.
(d) Trust Fund Administrator
(5) The following program code has been established forthe  (e) Deputy Attorney General (representing DelDOT)
revenues generated in accordance with this policy.

Upon approval of modifications, written approval will be
1898203-2N-8405-87-05000000 Plan Review Fees  forwarded.

(6) The following revenue codes have been established for
recording the revenue on both the DFMS and BACIS
accounting systems.

Initial Stage fee - 3717 01
Construction Stage fee - 3717 02

(7) Monthly Remittance to Trust Fund Administrator
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DELAWARE DEPARTMENT OF TRANSPORTATION
Subdivision Plan Review Fee

CONSTRUCTION STAGE FEE CALCULATION FORM

Application Information
Development Name

Location

Parcel Number

Owner (applicant) Name

Address

Telephone

. Construction Plan Submission
A. ____Residentid Land Development
Number of Recorded Lots
Number of lots being constructed this phase

B. Non-Residential land devel opment

[I1.  Construction Stage Fee Calculations
Initial Stage Fees Previoudy Submitted (attach a copy of the Initial Stage Fee Form):

A. Magjor Subdivision $ Non-Residential Land Development $
Major Subdivision .................... 125% of Design Fee
X 1.25 x =$
Design Fee Phased Const. Ratio Total

(For Phased Construction Plans, adjust total by ratio of Number of Lots
for Phase/Total Number of Recorded L ots)

B. Non-Residential Land Development .............. 150% of Design Fee
x150=%
Design Fee Total
IV.  Total Amount Remitted: $ Check/M.O. Number:

(Please make certified check or money order payable to the Department of Transportation)

V. Signatures
Applicant: Date:

Applicant

Reviewed by: Date:

DelDOT
(This signature acknowledges receipt of fee and does not constitute approval of project by the Department)

REMARKS:

Remit this form along with copy of Initial Stage Fee Form and certified check or money order to the Delaware
Department of Transportation, P.O. Box 778, Dover, DE 19903.



DELAWARE DEPARTMENT OF TRANSPORTATION
Subdivision Plan Review Fee

INITIAL STAGE FEE CALCULATION FORM

Application Information
Development Name
Location
Tax Parcel Number
Owner (applicant) Name

Address
Telephone
. Record Plan Submission
A. Minor Residential Subdivision (4 or less |ots) Number of lots
B. Major Subdivision (5 or more lots) Number of lots
C. Non-residentia land development (i.e. commercial, school, office, church)
Number of lots Gross Floor Area (square feet)
1. Initial Stage Fee Calculations
A. Minor Residential Subdivision (4 lotsor less)................. $100
B. Major Subdivision ......... $400 + (Number of Lots x $10) = total fee
$400 + [ x$10]= $
Number of Lots Total
C. Non-Residential land development ... $500 + (Number of Lotsx $20) = total fee OR
$500 + ($20 x Gross floor area/1000 s.f.) = total fee (which ever is greater)
Number of Lots $500 + | x$20] =%
Number of Lots Total
Gross Floor Area $500 + [ 1000 x $20]1=$%
GrossFloor Area Total
IV. Total Amount Remitted: $ Check/M.O. number:

(Please make certified check or money order payable to the Delaware Department of Transportation.)

V. Signatures
Applicant: Date:
Applicant
Reviewed by: Date:
DelDOT
(This signature acknowledges receipt of fee and does not constitute approval of project by the Department.)

REMARKS:

Remit this form and certified check or money order to the Delaware Department of Transportation, P.O. Box 778,
Dover, DE 19903.
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DEPARTMENT OE DEPARTMENT OF HEALTH AND
ADMINISTRATIVE SERVICES SOCIAL SERVICES

DivisioN oF SociaL SERVICES
DivisioN oF ProrFessioNAL REGULATION
DeLawARE BoaRD oF CLINICAL Food Stamp Program

SociAL WORK EXAMINERS The Delaware Health and Social Services, Division of
Social Services, is proposing to implement a policy change

The Delaware Board of Clinical Social Work Examiners to the Division of Social Services’ Manual Section 9068,
shall, pursuant to Title 24, Sections 3901 and 3906(a)(1) ofegarding certification periods during which a household is
the DelawareCode, and Title 29, Section 10115 of the eligible to receive food stamp benefits.

DelawareCode , conduct a public hearing on the proposed

rules and regulations of the Delaware Board of Clinical SocialSUMMARY OF PROPOSED REVISIONS:

Work Examiners for clinical social workers licensed in the

State of Delaware. Establishes circumstances under which different

The hearing shall be held on Monday, September 21, 19980useholds will be assigned certification periods of varying
at 9:30 a.m. in the Second Floor Conference Room B of theéengths.

Cannon Building, 861 Silver Lake Boulevard, Dover,
Delaware. COMMENT PERIOD

The proposed rules and regulations include provisions:

(1) requiring an applicant holding a degree from a program  Any person who wishes to make written suggestions,
outside the United States to supply the Board with ancompilations of data, testimony, briefs or other written
educational credential evaluation; (2) changing the date bynaterials concerning the proposed new regulations must
which licensees must submit documentation of continuingsubmit same to the Director, Division of Social Services, P.O.
education hours and providing for good cause extensions oBox 906, New Castle, DE, by August 30, 1998.

time in which continuing education credits can be submitted;

and (3) establishing procedures and requirements for licensees Simplified Food Stamp Program

seeking inactive status.

Copies of the proposed rules and regulations of the  The Delaware Health and Social Services, Division of
Delaware Board of Clinical Social Work Examiners may be Social Services, is proposing to implement on a permanent
obtained by contacting Ms. Gayle L. Franzolino at (302) 739-basis a policy change to the Division of Social Services’
4522 Extension 220, or by writing the Board of Clinical Social Manual Section 9000 that was implemented previously by
Work Examiners at 861 Silver Lake Blvd., Suite 203, Cannonemergency order. The change arises from Public Law 104-
Building, Dover, DE 19904-2467. 193, the Personal Responsibility and Work Opportunity

Persons wishing to comment in writing on the proposedReconciliation Act of 1996 (national welfare reform), as an
rules and regulations must submit such comments to Ms. Gayleption and was first announced in January, 1995, as part of
L. Franzolino at the above address on or before the schedulatle originalA Better Chance (ABG)aiver design. These
hearing. changes were previously published for public comment in
the June 1, 1998 Delaware Register of Regulations. However,
due to subsequent staff analysis and substantial modification
of the proposal, it is being re-proposed for public comment.

SUMMARY OF PROPOSED REVISIONS:
DEPARTMENT OF EDUCATION
Statutory Authority: 14 Delaware Code,
Section 122(d) (1Del.C. 122(d))

Replaces food stamp work exemptions with ABC
exemptions, lowering to under 13 weeks the age at which a
child exempts a parent/caretaker for ABC clients in Workfare.

_ _ _ _ Allows the agency to use the food stamp allotment along

State Board of Education will hold its monthly meeting \yith the ABC benefit in determining the number of hours a
on August 20, 1998 at 11:00 a.m. household is required to participate in Workfare, which is a
work experience program in which participants work to earn
their benefits.
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COMMENT PERIOD Load (TMDL) Regulations for nitrogen and for phosphorous
for the Indian River, Indian River Bay, and Rehoboth Bay.
Any person who wishes to make written suggestions,A TMDL sets a limit on the amount of a pollutant that can be
compilations of data, testimony, briefs or other written discharged into a waterbody and still protect water quality.
materials concerning the proposed new regulations musTMDLs are composed of three components, including Waste
submit same to the Director, Division of Social Services, P.O.Load Allocations (WLASs) for point source discharges, Load

Box 906, New Castle, DE, by August 30, 1998. Allocations (LAs) for nonpoint sources, and a Margin of Safety
(MOS).
DEPARTMENT OF NATURAL Possible Terms of the Agency Action

RESOURCES AND Following adoption of the proposed Total Maximum

ENVIRONMENTAL CONTROL Daily Load for the Indian River, Indian River Bay, and

DivisioN of WATER RESOURCES Rehoboth Bay, DNREC will develop a Pollution Control
Strategy (PCS) to achieve the necessary load reductions. The
PCS will identify specific pollution reduction activities and
timeframes and will be developed in concert with the
Department’s ongoing Whole Basin Management Program
and the affected public.

WATER SuppLY SECTION
TITLE OF THE REGULATIONS:

Regulations for Licensing Water Well Contractors, Pump
Installer Contractors, Well Drillers, Well Drivers and Pump Notice of Public Comment
Installers.

A public workshop will be held on Wednesday,
September 2, 1998, 1:00 to 4:00 p.m., at the Virden Center,
University of Delaware College of Marine Studies, Lewes,

" .. Delaware.
The proposed changes and additions add a continuing A public hearing will be held on Wednesday, September

education requirement as a prerequisite for renewinglicense§ 1998, at 6:00 p.m. at the Virden Center, University of

to practice well drilling, well driving and pump installation. Delaware College of Marine Studies, Lewes, Delaware. The

Revisions are proposed to section 6 and a new section 7_ h?\%aring record will remain open until 4:30 p.m., September
been added. Sections 7 through 15 of the current regulatlor§1 1998. Please bring written comments to the hearing or
will be renumbered and section references located throughOLéte;]d them to Rod Thompson, Hearing Officer, DNREC, 89
the current regulations will be corrected as needed. Kings Highway, Dover, DE 19901 facsimile: (302) 739-
6242. All written comments must be received by 4:30 p.m.,
September 11, 1998. For planning purposes, those individuals
. . . wishing to make oral comments at the public hearing are
The public hearing will be held on August 27, 1998 at requested to notify Betty Turner, (302-739-4590; facsimile:

7:00 p.m. in the auditorium of the DNREC office building (302) 739-6140; email: bturner@state.de.us) by 4:30 p.m.
located at 89 Kings Highway in Dover. Written comments September 1 1§98 ’

must be received by 4:30 p.m. on August 31, 1998. Comments
may be mailed to the attention of Carol W. Apgar, Water Additional information and supporting technical

Supply Section, 89 Kings Highway, Dover, DE 19901 or E- documents may be obtained from the Watershed Assessment
Mailed to capgar@dnrec.state.de.us. Section, Division of Water Resources, Department of Natural
Resources and Environmental Control, 29 South State Street,
Division oF WATER RESOURCES Dover, DE 19901, (302) 739-4590, facsimile: (302) 739-6140.
WATERSHED ASSESSMENT SECTION

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES:

NOTICE OF PUBLIC COMMENT:

Total Maximum Daily Loads (TMDLs) for Nanticoke
Total Maximum Daily Loads (TMDLs) for Indian River, River and Broad Creek, Delaware
Indian River Bay, and Rehoboth Bay, Delaware
Brief Synopsis of the Subject, Substance, and Issues
Brief Synopsis of the Subject, Substance, and Issues
The Department of Natural Resources and Environmental
The Department of Natural Resources and EnvironmentalControl (DNREC) is proposing to adopt Total Maximum Daily
Control (DNREC) is proposing to adopt Total Maximum Daily Load (TMDL) Regulations for nitrogen and for phosphorous
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for the Nanticoke River and Broad Creek. A TMDL sets athe agent community’s request to strike the cap on agent
limit on the amount of a pollutant that can be discharged intocommissions from Insurance Department Regulation 63,
a waterbody and still protect water quality. TMDLs are Section 24 relating to long term care insurance policies, which
composed of three components, including Waste Loadeads as follows:

Allocations (WLAs) for point source discharges, Load

Allocations (LAs) for nonpoint sources, and a Margin of Safety ~ “Section 24. Permitted compensation arrangements
(MOS).

A. An insurer or other entity may provide

Possible Terms of the Agency Action commission or other compensation to an agent
or other representative for the sale of a longterm
Following adoption of the proposed Total Maximum care insurance policy or certificate which shall
Daily Loads for the Nanticoke River and Broad Creek, not exceed twentyfive percent (25%) of the total
DNREC will develop a Pollution Control Strategy (PCS) to premium paid for that policy year.
achieve the necessary load reductions. The PCS will identify B. No entity shall provide compensation to its agents
specific pollution reduction activities and timeframes and will or other producers and no agent or producer shall
be developed in concert with the Department’s ongoing Whole receive compensation greater than twenty-five
Basin Management Program and the affected public, percent (25%) of the total premium paid for that
policy year for the sale of a replacement long-
Notice of Public Comment term care insurance policy or certificate.
C. For purposes of this section, “compensation”
A public workshop will be held on Wednesday, includes pecuniary or non-pecuniary
September 9, 1998, 1:00 to 4:00 p.m., at the Kiwanis Room, remuneration or any kind relating to the sale or
the Boys & Girls Club of Delaware Western Sussex County, renewal of the policy or certificate including but
310 Virginia Ave., Seaford, Delaware. not limited to bonuses, gifts, prizes, awards and
A public hearing will be held on Wednesday, September finders fees.”

9, 1998, at 6:00 p.m., at the Kiwanis Room, the Boys & Girls
Club of Delaware Western Sussex County, 310 Virginia Ave.,and to consider numerous consumer protection provisions
Seaford, Delaware. The hearing record will remain open untilcontained in the National Association of Insurance
4:30 p.m., September 18, 1998. Please bring writtenCommissioners’ Long Term Care Model Regulation.
comments to the hearing or send them to Rod Thompson,
Hearing Officer, DNREC, 89 Kings Highway, Dover, DE, The hearing will be conducted in accordance with the
19901; facsimile: (302) 739- 6242. All written comments Delaware Administrative Procedures Act, 29 Del. C. Chapter
must be received by 4:30 p.m., September 18, 1998. Fot01. Comments are being solicited from any interested party.
planning purposes, those individuals wishing to make oralComments may be in writing or may be presented orally at
comments at the public hearing are requested to notify Bettghe hearing. Written comments must be received by the
Turner, (302-739-4590; facsimile: (302) 739-6140; email: Department of Insurance no later than Friday, August 14, 1998
bturner@state.de.us) by 4:30 p.m., September 8, 1998.  and should be addressed to Fred A. Townsend, 111, Deputy
Additional information and supporting technical Insurance Commissioner, 841 Silver Lake Boulevard, Dover,
documents may be obtained from the Watershed AssessmeBtE 19904. Those wishing to testify or those intending to
Section, Division of Water Resources, Department of Naturalprovide oral testimony must notify Fred A. Townsend, Il at
Resources and Environmental Control, 29 South State StreeB02.739.4251, ext. 157 or 800.282.8611 no later than Friday,
Dover, DE 19901, (302) 739-4590, facsimile: (302) 739-6140.August 14, 1998.

DEPARTMENT OF INSURANCE DELAWARE RIVER BASIN

COMMISSION
INSURANCE COMMISSIONER DONNA LEE H.

WILLIAMS hereby gives notice that a PUBLIC HEARING P.O. BOX 7360
will be held on Friday, August 21, 1998 at 10:00 a.m. in the WEST TRENTON, NEW JERSEY

2nd Floor Conference Room of the Delaware Insurance
Department at 841 Silver Lake Boulevard, Dover, DE 19904.The Delaware River Basin Commission will meet
on Wednesday, August 12, 1998, in Deposit, New
York. For more information contact Susan M.
Weisman at (609)883-9500 ext. 203

The purpose of the Hearing is to solicit comments from
the industry, the agent community, and the general public on
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