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The Delaware Register of Regulations is an official State publication established by authority of 69 Del.
Laws, c. 107 and is published on the first of each month throughout the year.

The Delaware Register will publish any regulations that are proposed to be adopted, amended or repealed
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

+  Governor’s Executive Orders

+ Governor’s Appointments

* Agency Hearing and Meeting Notices

»  Other documents considered to be in the public interest.

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by volume, issue, page number and date. An example
would be:

14 DE Reg. 24-47 (07/01/10)

Refers to Volume 14, pages 24-47 of the Delaware Register issued on July 1, 2010.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Delaware Register of Regulations is $135.00. Single
copies are available at a cost of $12.00 per issue, including postage. For more information contact the Division of
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens and other interested parties may participate in the process by which administrative
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability
of regulations is determined.

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed,
of all written materials, upon all the testimonial and written evidence and information submitted, together with
summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a regulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exact text and citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court
for declaratory relief.

No action of an agency with respect to the making or consideration of a proposed adoption, amendment or
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.

When any regulation is the subject of an enforcement action in the Court, the lawfulness of such regulation may be
reviewed by the Court as a defense in the action.

Except as provided in the preceding section, no judicial review of a regulation is available unless a
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the regulation was
published in the Register of Regulations.
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The table printed below lists the regulations that have been proposed, adopted, amended or repealed in the
preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that issue of the
Register in which the regulation was published. Proposed regulations are designated with (Prop.); Final
regulations are designated with (Final); Emergency regulations are designated with (Emer.); and regulations that
have been repealed are designated with (Rep.).

DELAWARE COUNCIL ON POLICE TRAINING
Delaware Council on Police Training..........cccoouiiiiieiiiiiiee e 14 DE Reg. 342 (Emer.)

DELAWARE FIRE PREVENTION COMMISSION
706 Specific Occupancy Requirements, Chapter 4 - Residential Smoke Detectors,
Section 6.0 Hard-Wired Smoke Detector Program............cccceeeeveveeeeiiiiiiccnnnn, 14 DE Reg. 732 (Prop.)
710 Ambulance Service Regulations..............ccccouiiiiiiiiiiiee e 14 DE Reg. 737 (Prop.)

DELAWARE RIVER BASIN COMMISSION
Amendments to the Water Quality Regulations, Water Code and Comprehensive
Plan to Update Water Quality Criteria for Toxic Pollutants in the Delaware Estuary
and Extend These Criteria to the Delaware Bay...........cccccccoeevviiiiiiiiieeeceeeeennn, 14 DE Reg. 70 (Prop.)

DEPARTMENT OF AGRICULTURE
Harness Racing Commission
501 Harness Racing Rules and Regulations, Subsections 2.3.2 and 5.1.22.4. 14 DE Reg. 602 (Prop.)
501 Harness Racing Rules and Regulations, Subsection 5.1.8 Substance
ADBUSE/AAAICHON. ... 14 DE Reg. 23 (Final)
14 DE Reg. 894 (Final)
501 Harness Racing Rules and Regulations, Section 7.0, Rules of the Race.. 14 DE Reg. 134 (Prop.)
14 DE Reg. 553 (Final)
502 Delaware Standardbred Breeders’ Fund Regulations, Section 13.0 Races 14 DE Reg. 345 (Prop.)
Nutrient Management Program
1201 Nutrient Management Certification Regulations................coooocien o 14 DE Reg. 212 (Prop.)
14 DE Reg. 645 (Final)
Delaware Standardbred Breeders’ Fund
502 Delaware Standardbred Breeders’ Fund Regulations, Section 13.0 Races 14 DE Reg. 646 (Final)
Thoroughbred Racing Commission
1001 Thoroughbred Racing Rules and Regulations, Rule 15.0........................ 14 DE Reg. 759 (Prop.)

DEPARTMENT OF EDUCATION
Office of the Secretary
103 Accountability for Schools, Districts and the State...............cccccvveeeel. 14 DE Reg. 347 (Prop.)
14 DE Reg. 647 (Final)
210 District School Board Member Special Education Due Process Hearing

L= 110 T TSP 14 DE Reg. 760 (Prop.)
211 Notice to School Boards of Due Process Proceedings..........cccceeeeennnnen. 14 DE Reg. 762 (Prop.)
225 Prohibition of DisCrimination.............ccoooiiiiiiiii e 14 DE Reg. 221 (Prop.)
14 DE Reg. 554 (Final)
235 Teacher of the Year Award.............coooiiiiiiiiiiii e 14 DE Reg. 510 (Prop.)
14 DE Reg. 805 (Final)
251 Family Educational Rights and Privacy Act (FERPA).........ccccccciivernnnnee. 14 DE Reg. 26 (Final)
405 Minor Capital Improvement Programs............ooooiiiiiiiiiieeiei e 14 DE Reg. 135 (Prop.)
14 DE Reg. 454 (Final)
501 State Content Standards.............ooiiiiiiiii 14 DE Reg. 6 (Prop.)
14 DE Reg. 167 (Final)
505 High School Graduation Requirements and Diplomas..............ccccceeeeneeen. 14 DE Reg. 222 (Prop.)

14 DE Reg. 555 (Final)
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545 K to 12 School Counseling Programs. ...........ccccveiiiiiieee e
710 Public School Employees Workday............ooccuueeieiiiieieeeiiieee e

727 Credit for Experience for Educators and for Secretarial Staff.....................
746 Criminal Background Check for Student Teaching...........ccccovvvvveieeeiiiiiinnnns

764 Credentials for Interpreter Tutor for the Deaf and Hard of Hearing.............
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920 Educational Programs for English Language Learners (ELLS)...................
922 Children with Disabilities Subpart A, Purposes and Definitions..................
923 Children with Disablities Subpart B General Duties and Eligibility

OF AGEINCIES. ...t e e e e e saee eeeean
924 Children with Disabilities Subpart C Local Educational Agency Eligibility...
925 Children with Disabilities Subpart D Evaluations, Eligibility Determination,

Individualized Education Programs...........cccuuviiiieiiiiieiiieieee e
926 Children with Disabilties Subpart E Procedural Safeguards for Parents
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927 Children with Disabilities Subpart F Monitoring, Enforcement and

Confidentiality of Information..............ooociiiiii e
928 Children with Disabilities Subpart G Use and Administration of Funds.......
930 Supportive Instruction (Homebound)...........cccoeeeiiiiiiiiiiiieeeee e,

940 Early Admission to Kindergarten for Gifted Students..............cccoccoceernne

Professional Standards Board

1503 Educator Mentoring .........ccoooviiiiieiieee e
1511 Issuance and Renewal of Continuing License.........ccccccceeeeiiiiiiiiiinvinnneen,
1517 Paraeducator PermitS.........c..uueiiiiiiiiiiiieee e

1521 Elementary TeaCher..........ooii i

1565 World Language TEaCher..........ocuuuiiiiiiiiiieee e
1582 SChOOI NUISE......eeiiiiiiie e
1583 School PSYChOIOGIST......ccoiiiiiiiiiiiiiee e

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Division of Long Term Care Residents Protection

3220 Training and Qualifications for Nursing Assistants and Certified Nursing
ASSISTANTS ...

Division of Medicaid and Medical Assistance

Combining §1915(c) Home and Community-Based Services Waivers..............

Delaware Medicaid and CHIP Managed Care Quality Assessment &
Improvement Strategy Draft...........coooiiii i

Durable Medical Equipment (DME) Provider Specific Policy Manual................

Long-Term Care Program - Pre-Admission Screening and Resident Review

Medicaid-Related General Assistance (GA) Program and Temporary
Assistance for Needy Families (TANF) Program Changes...........ccccocuvue.e.

Non-Emergency Medical Transportation Services...........cccccceveeieieiiiiiiiiiiiiieee.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

28 (Final)
512 (Prop.)
807 (Final)
138 (Prop.)
457 (Final)
227 (Prop.)
557 (Final)
848 (Prop.)

851 (Prop.)
103 (Final)
104 (Prop.)

606 (Prop.)
607 (Prop.)

609 (Prop.)
610 (Prop.)

612 (Prop.)
614 (Prop.)
231 (Prop.)
558 (Final)
140 (Prop.)
459 (Final)

29 (Final)
295 (Final)
233 (Prop.)
560 (Final)

83 (Prop.)
299 (Final)
765 (Prop.)
354 (Prop.)
238 (Prop.)
562 (Final)

169 (Final)

88 (Prop.)
461 (Final)

361 (Prop.)
650 (Final)
244 (Prop.)
567 (Final)
615 (Prop.)
895 (Final)

357 (Prop.)
661 (Final)
103 (Final)
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Public Assistance Reporting Information System (PARIS)...........cccccciiiiiennen. 14 DE Reg. 360 (Prop.)
14 DE Reg. 658 (Final)
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Division of Social Services
DSSM: 3000 Temporary Assistance for Needy Families (TANF) - Definition... 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3000.4 TANF and State Only Foster Care........cccccceeeeeeeeeicccinviiieeeenenn, 14 DE Reg. 91 (Prop.)
3000.4 TANF and State Only Foster Care........cccccceeeeeieeiecccinviiieeeenenn. 14 DE Reg. 304 (Final)
3002 Time Limit, Temporary Welfare Program.............cccccoeevcuvvvrennn.n. 14 DE Reg. 770 (Prop.)
3004 Specified RelationShip.........cccoeviiiiiciiiiiiiiieee e, 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3004.1 Living in the HOME.........oooiiiiiiii e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3006 TANF Employment and Training Program...............cccceeeeeeeeeenn.. 14 DE Reg. 770 (Prop.)
14 DE Reg. 826 (Final)
3006.1, 3006.2 and 3006.2.1 TANF Employment & Training Program 14 DE Reg. 529 (Prop.)
3010 Participation and Cooperation in Developing CMR.................... 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3018 General Assistance (GA)......oooo oo 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3021 Unrelated Children............ccuuveeiieiieeeiieccciieeee e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3022 Ineligibility Due to Family Cap.........ccoeveiiciiiiiiiiieee e, 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3027 Age as a Condition of Eligibility............ccociiinii 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3027.2 MINOr Par€nts..........uuuuuuiiiiieiie e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3028.1 Mandatory Composition of Assistance Units...............cccoeenee 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3028.2 Optional Composition of Assistance Units................cccccceeeee. 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3031 Work for Your Welfare...........ccooiiiiiiiiiiie e, 14 DE Reg. 770 (Prop.)
4001 Family Budget GroUD.........ueeieieiiieaeieeeieieeee e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4001.1 Examples to lllustrate Rules Regarding Budget Groups.......... 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4004.3 Earned Income Disregards in GA.........coocuveeieiiiiieene e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4007.1 Standards of Need/Payment Standard - GA..............cccoveeeeeee. 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4009 Determining Financial Eligibility and Grant Amounts in GA........ 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)

5001, Fair Hearings; 5100 Legal Base; 5200 Statewide Fair Hearings;
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5300 Notices; 5400 Fair Hearing Requirements; 5500 Decisions
by the Final Hearing Authority
9032 Mandatory Verification............coeeeeiiiiiiciiiiiiiiecece e

11003.9.1: INCOME ... e

11003.9.5: Making Income Determinations ...........cccoccoeeiiiiineeennne
11003.9.5: Making Income Determinations ...........ccoccceeeiiiiene i,
11004.2: INTEIVIEWS ...t

11004.7: Child Care Subsidy Program..........ccccccceeiviiiiiiiiiiieicceeeeee,
11004.9: AuthOriZiNg SErVICEe......cc.uvviiiiiiiiiee e
11005.4; OVEIrPAYMENTS....ciiiiieeieiie ettt e e a e e e e e e

11005.4.1: Determine the Overpayment Amount..............cccceeveviinnnenn.
11005.4.2: Overpayment NOtICES.........uvveieiiiiiiiie e
11005.4.3: Role of Audit and Recovery..........ccccveeeiiiiiieeeeniiee e
11006.3 Service Authorization...........cccocceieiiiiiiee e
Division of Substance Abuse and Mental Health
6001 Substance Abuse Facility Licensing Standards.............cccccoovvieiiinineen.

DEPARTMENT OF INSURANCE
506 Crop Insurance Adjusters and ProdUCErs...........cccoevieiiieiiiiiiiccciiiieieeeeee e

507 Workers’ Compensation Insurance AdJUStErs..........cceevveeeeeiiiiiiiciiiiieeeeeee e,

704 Homeowners Premium Consumer COMPariSON ...........ccoovcueeereeiiieneeeesnnienneens
901 Arbitration of Automobile and Homeowners’ Insurance Claims (Withdrawn)....
908 Procedures for Responding to Freedom of Information Requests....................

1208 New Annuity Mortality Table for Use in Determining Reserve Liabilities

FOr ANNUILIES ...
1218 Determining Reserve Liabilities For Credit Life Insurance...............cccceeenneee
1404 Long-Term Care INSUANCE.........cciiiiiiiiiiii ettt

DEPARTMENT OF JUSTICE
Division of Securities
Rules and Regulations Pursuant to the Delaware Securities Act......................

301 Victims’ Compensation Assistance Program Rules and Regulations,
Section 28.0 Payment of Claims.........ccoooiiiiiiiiiiiieeee e

Section 29.0 Payment of Claims........ooooiiiii e
Fraud and Consumer Protection Division
102 Debt Management SErviCes.........cuuiiii it

103 Consumer Protection Unit Administrative Enforcement Proceedings.........

DEPARTMENT OF LABOR
Division of Industrial Affairs
1101 Apprenticeship and Training Regulations............cccccciiviiiiiiiice e
1327 Notice of Independent Contractor or Exempt Person Status....................

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

618 (Prop.)
620 (Prop.)
900 (Final)
8 (Prop.)
178 (Final)
8 (Prop.)
178 (Final)
11 (Prop.)
182 (Final)
533 (Prop.)
11 (Prop.)
15 (Prop.)
187(Final)
15 (Prop.)
15 (Prop.)
15 (Prop.)
39 (Final)

18 (Prop.)
471 (Final)

249 (Prop.)
573 (Final)
251 (Prop.)
575 (Final)

41 (Final)

44 (Final)
144 (Prop.)
479 (Final)

48 (Final)
49 (Final)
92 (Prop.)
316 (Final)

367 (Prop.)
664 (Final)

383 (Prop.)
666 (Final)
771 (Prop.)

93 (Prop.)
318 (Final)
252 (Prop.)
577 (Final)

50 (Final)
261 (Prop.)
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL
Division of Air and Waste Management
1124 Control of Volatile Organic Compound Emissions, Section 11.0 Mobile
Equipment Repair and Refinishing...........cccociiii e,
1124 Control of Volatile Organic Compound Emissions, Sections 8.0, 13.0,
16.0, 23.0, 37.0 @Nd 45.0...cci i
1124 Control of Volatile Organic Compound Emissions, Section 47.0 Offset
Lithographic Printing...........ooooiiiiie e
1125 Requirements for Preconstruction Review...........cccocccciiiiiiiinine

1130 Title V State Operating Permit Program..........cccccoooeiiiiiiiiinie e
1138 Emission Standards for Hazardous Air Pollutants for Source Categories

1140 Delaware’s National Low Emission Vehicle (NLEV) Regulation...............

1142 Specific Emission Control Requirements, Section 2.0, Control of No,
Emissions from Industrial Boilers and Process Heaters at Petroleum
REFINEIIES.....ceeeteeeeee et e e e e e e e e e e e e e e eeeaneaans

1302 Delaware Regulations Governing Hazardous Waste..............cccccvvveeeeen.

Division of Fish and Wildlife
3214 Horseshoe Crab Annual Harvest Limit...........cooovveieiiiieeieeee e,

3507 Black Sea Bass Size Limit; Trip Limits, Seasons; Quotas........................

3511 Summer Flounder Size Limits; Possession Limits...........cccccoeeveiiiiiieennnns
3536 Fish Pot ReqQUIrEMENTS........uiiiiiii e e e
3541 ALIaNtiC SNATKS........coieiiei e

B 02 = {1 1] 1 ST
3771 Oyster Harvesting Licensee Requirements............cccccvvvevieeeeeiiiiiccciininns
K0TS0 I 1= {1 T1 1o o T PP
3902 Method Of TAKE.......ccceeeiiiieeeeee e e e e e e
3903 Federal Laws and Regulations Adopted...........ccouveeiiiiiiiiiiiiniiieeeee.
3904 SEASONS....eeiiiiiieeee et ieieieteeieeeeeeaeeeseesa st earrraaaaaeeeeeaa i arraraaaeaeeaaaan
BO07 DIBEI ...ttt ettt e e e e e e e e e e e e e e eeareraaa—a
3921 GUIAE LICENSE... ..ttt e e e e e e e e e e e e e e anes
3922 Hunter and Trapper Identification Number..............ccoocoiiiiiiiriee s
Division of Parks and Recreation
9202 Regulations Governing Natural Areas and Nature Preserves..................
Division of Soil and Water Conservation
5104 Delaware Coastal Management Program Federal Consistency Policies
= T o I o oot [0
5105 Regulations Governing the Election of Members of County Board of
Conservation DistriCt SUPErVISOrS...........uuviiiiiiiiee e
Division of Water Resources
7201 Regulations Governing the Control of Water Pollution, Section 9.5,
Concentrated Animal Feeding Operation (CAFO).........cooiviiiiiiiiiieneenne,

7401 Surface Water Quality Standards..........ccccooouieiiiiiiiee e,

DEPARTMENT OF SAFETY AND HOMELAND SECURITY
Division of Communications
2500 In-Building Communications Systems Regulation................ccccccceennnnen.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.

14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

319 (Final)
902 (Final)

628 (Prop.)
263 (Prop.)
579 (Final)
263 (Prop.)
147 (Prop.)
320 (Final)
581 (Final)
264 (Prop.)
583 (Final)

637 (Prop.)
384 (Prop.)
668 (Final)

406 (Prop.)
904 (Final)
113 (Final)
856 (Prop.)
859 (Prop.)
862 (Prop.)
191 (Final)
863 (Prop.)
117 (Final)
117 (Final)
52 (Final)
52 (Final)
52 (Final)
52 (Final)
52 (Final)
52 (Final)
52 (Final)

407 (Prop.)

868 (Prop.)

773 (Prop.)

19 (Prop.)
482 (Final)
869 (Prop.)

870 (Prop.)
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Office of Highway Safety
1201 Driving Under the Influence Evaluation Program, Courses of Instruction,
Programs of Rehabilitation and Related Fees..........ccccccvvvveviiiiiniiicciine,

1204 Drinking Driver Programs Standard Operating Procedures......................
1206 Approved Motorcycle Helmets and Eye Protection................coovvvviiiinnnnnn.

Office of the Secretary
1101 Regulations Governing Travel Restrictions During a State of Emergency

DEPARTMENT OF STATE
Division of Historical and Cultural Affairs
100 Historic Preservation Tax Credit Program............cccccoviiieiiiiniiieeieniieeenn

Division of Professional Regulation
Delaware Gaming Control Board
101 Regulations Governing BiNgo.............cccooiiiiiiiiiiiiiiieeeeeee e

100 Board Of ACCOUNTANCY.....ccciiiiiiiie it e e
700 Board of ChiropractiC............couiuiiiieiiiiiie e

1100 Board of Dental EXamiNerS..........oooeuiiiie e
1600 Commission on Adult Entertainment Establishments...........cccccooevveeennni.l.
2700 Board of Registration for Professional Land Surveyors............ccccccceeeenee

4400 Delaware Manufactured Home Installation Board...............ccocooevviiivennnnn.

5100 Board of Cosmetology and Barbering............cccouiiieeeevniiiiene e

5200 Board of Examiners of Nursing Home Administrators..............ccccceeeennee.

8800 Boxing and Combative Sports Rules and Regulations...........cccccccceveeennn.
Office of the State Banking Commissioner

103 Freedom of Information Act Requests..........ooccueeiiiiiiiiiii i
Public Service Commission

1008 Regulations Governing Requests made pursuant to the Freedom of

INFOrMation AC..... ..o

2002 Regulations Governing Certificates of Public Convenience and
Necessity for Water ULlities............oooiiiii e

3001 Regulations Governing Service Supplied by Electrical Corporations........

3008 Rules and Procedures to Implement the Renewable Energy Portfolio
StANAArds ACL.....ooii e e

DEPARTMENT OF TRANSPORTATION
Division of Planning and Policy
2307 Delaware Safe Routes to School Regulations..............coooiiiiiinn.
2311 Long-Term Lease Policies and Practices.........ccccuveieeiiiiiiiiiiiiiiiiieeee,

2313 Policies and Procedures for Acquisition of Certain Real Property
1 (Y =] £
Division of Transportation Solutions
2403 Special Events Policies and Procedures - Traffic Management................

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

419 (Prop.)
907 (Final)
419 (Prop.)
907 (Final)
432 (Prop.)
670 (Final)

414 (Prop.)
908 (Final)

148 (Prop.)
485 (Final)

156 (Prop.)
486 (Final)

54 (Final)
268 (Prop.)
880 (Prop.)
776 (Prop.)
674 (Final)
102 (Prop.)
675 (Final)
434 (Prop.)
797 (Prop.)
437 (Prop.)
281 (Prop.)

20 (Prop.)

487 (Final)

162 (Prop.)
584 (Final)

120 (Final)
282 (Prop.)

284 (Prop.)
535 (Prop.)

56 (Final)
21 (Prop.)
196 (Final)

800 (Prop.)

546 (Prop.)
917 (Final)
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EXECUTIVE DEPARTMENT
Office of Management and Budget
Freedom of Information Act Regulation............cccooiiiiiiiii e 14 DE Reg. 57 (Final)
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text. Language which is strieken through indicates text being deleted.

Proposed Regulations

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it
shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
titte. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.

DEPARTMENT OF AGRICULTURE

HARNESS RACING COMMISSION
Statutory Authority: 3 Delaware Code, Section 10005 (3 Del.C. §10005)
3 DE Admin. Code 501

PUBLIC NOTICE
501 Harness Racing Rules and Regulations

The Delaware Harness Racing Commission, pursuant to 3 Del.C. §10005, proposes to change its Rule 3.2.8
entitled "Steward's List" by deleting the last sentence of rule 3.2.8.5. The Commission will hold a public hearing on
the proposed rule changes on April 12, 2011. Written comments should be sent to Hugh J. Gallagher,
Administrator of Harness Racing, Department of Agriculture, 2320 South DuPont Highway, Dover, DE 19901.
Written comments will be accepted for thirty (30) days from the date of publication in the Register of Regulations on
April 1, 2011. The proposed changes are for the purpose of updating the Rules and to more accurately reflect
current policies, practices and procedures. Copies are published online at the Register of Regulations website:
http://regulations.delaware.gov/services/current_issue.shtml. A copy is also available for inspection at the
Harness Racing Commission office.

501 Harness Racing Rules and Regulations
(Break in Continuity of Sections)
3.0 Officials
(Break in Continuity of Sections)

3.2 Board of Judges
3.2.1  General Authority
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3.2.2.1

3.2.2.2

3.2.2.3

3224

3.2.2.5

3.2.2.6

The Board of Judges for each meeting shall be responsible to the Commission for the
conduct of the race meeting in accordance with the laws of this jurisdiction and these
rules.

The Board of Judges shall enforce these rules and the racing laws of the State of
Delaware.

The Presiding Judge's authority includes supervision of all racing officials, licensed
personnel, other persons responsible for the conduct of racing and patrons, as necessary
to ensure compliance with these rules.

The Board of Judges shall have authority to resolve conflicts or disputes related to racing
and to discipline violators in accordance with the provisions of these rules.

The Board of Judges have the authority to interpret the rules and to decide all questions of
racing not specifically covered by the rules.

The Presiding Judge shall be a representative of the Commission at all race meetings
which the Commission may direct such Presiding Judge to attend. The Presiding Judge
shall be the senior officer at such meetings and, subject to the control and direction of the
Commission, shall have general supervision over the racing officials, medication program
and drug-testing officials, and all other employees and appointees of the Commission
employed at such race meet or meetings. The Presiding Judge shall, subject to the
general control of the Commission, monitor the conduct of the racing and the pari-mutuel
department, and supervise the testing of horses and drivers. The Presiding Judge at all
times shall have access to all parts of the Association grounds, including the racecourse,
physical plant and grounds. Upon instruction from the Commission, the Presiding Judge
shall conduct hearings and investigations, and report his findings to the Commission. The
Presiding Judge shall act for the Commission in all matters requiring its attention, to
receive from all persons having knowledge thereof information required by the
Commission and to perform all other duties for the compliance of the rules and regulations
of the Commission and the laws of the State of Delaware.

3.2.2 Period of Authority

The Board of Judge’s period of authority shall commence five (5) business days prior to the
beginning of each race meeting and shall terminate with completion of their official business
pertaining to the meeting.

3.2.3 Disciplinary Action

3.2.3.1

3.2.3.2

3.2.33
3.2.34
3.235

3.2.3.6

3.2.3.7

The Board of Judges shall take notice of alleged misconduct or rule violations and initiate
investigations into the matters.

The Board of Judges shall have authority to charge any licensee for a violation of these
rules, to conduct hearings and to impose disciplinary action in accordance with these
rules.

The Board of Judges may compel the attendance of witnesses and the submission of
documents or potential evidence related to any investigation or hearing.

The Board of Judges may at any time inspect license documents, registration papers and
other documents related to racing.

The Board of Judges have the power to administer oaths and examine witnesses.

The Board of Judges shall consult with the Chief DHRC Veterinarian and/or the
Commission chemist to determine the nature and seriousness of a laboratory finding or an
alleged medication violation.

The Board of Judges may impose, but are not limited to, any of the following penalties on
a licensee for a violation of these rules:

3.2.3.7.1 The Board of Judges may take any appropriate actions against any horse for a

violation or attempted violation of these rules.

3.2.3.7.2 The Board of Judges may suspend a license; or they may impose a fine in

accordance with these Rules for each violation; or they may suspend and fine; or they
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may order that a person be ineligible for licensing. If a driver is given a driving
suspension of five (5) days or less by the Board of Judges in Delaware, then such
penalty shall commence on the first day after the driver has fulfilled all of the driving
obligations programmed in the State of Delaware at the time the penalty is assessed.

3.2.3.8 The Board of Judge’s ruling shall not prevent the Commission from imposing a more or

less severe penalty.

3.2.3.9 The Board of Judges may refer any matter to the Commission and may include

recommendations for disposition. The absence of a Board of Judge’s referral shall not
preclude Commission action in any matter.

3.2.3.10  Purses, prizes, awards, and trophies shall be redistributed if the Board of Judges or

Commission order a change in the official order of finish.

3.2.3.11 All fines imposed by the Board of Judges shall be paid to the Commission within ten (10)

3.24

3.2.5

3.2.6

days after the ruling is issued, unless otherwise ordered.
Protests, Objections and Complaints
The Board of Judges shall investigate promptly and render a decision in every protest made to
them. They shall maintain a record of all protests. The Board of Judges shall file daily with the
Commission a copy of each protest, objection or complaint and any related ruling. All protests
must be in writing and lodged with the Board of Judges not later than forty-eight (48) hours after
the race in question.
Judges’ Presence
One judge shall be present in the stand thirty (30) minutes prior to the race to observe and the
others shall be present no less than fifteen (15) minutes prior to the race, during the contesting of
the race and fifteen (15) minutes after the finish.
Order of Finish for Pari-Mutuel Wagering

3.2.61 The judges shall determine the official order of finish for each race in accordance with the

rules of the race (see Rule 7.0).

3.2.6.2 The decision of the judges as to the official order of finish, including the disqualification of

3.2.7

3.2.8

a horse or horses as a result of any event occurring during the contesting of the race, shall
be final for purposes of distribution of the pari-mutuel wagering pool.
Cancel Wagering
The Board of Judges has the authority to cancel wagering and order refunds where applicable on
an individual betting interest or on an entire race and also have the authority to cancel a pari-
mutuel pool for a race or races, if such action is necessary to protect the integrity of pari-mutuel
wagering.
Steward's List

3.2.8.1 The judges shall maintain a Steward's List of the horses which are ineligible to be entered

in a race.

3.2.8.2 A horse that is unfit to race because it is dangerous, unmanageable or unable to show a

performance to qualify for races at the meeting, scratched as a result of a high blood gas
test, or otherwise unfit to race at the meeting may be placed on the Steward's List by the
Presiding Judge and declarations and/or entries on the horse shall be refused. The owner
or trainer shall be notified of such action and the reason shall be clearly stated. When any
horse is placed on the Steward's List, the Program Director shall make a note on the
electronic eligibility certificate of such horse, showing the date the horse was put on the
Steward's List the reason and the date of removal if the horse has been removed.

3.2.8.3 Following an examination all horses scratched by a veterinarian for either lameness or

sickness will be put on the Steward's List and can not race for at least seven (7) days from
the date of the scratched race. Entries will be accepted during this seven (7) day period for

a race to be contested after the seventh day.
3.2.8.3.1 Following an examination Veterinarians may put a horse on the Steward’s List for
sickness or lameness for more than seven (7) days if necessary. In that instance, the
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3.2.8.4

3.2.8.5

3.2.8.6

3.2.8.7

3.2.8.8

3.2.8.9

3.2.8.10

3.2.8.11

horse may not race until proscribed number of days has expired. Entries will be
accepted during this period for a race to be contested after the proscribed number of
days has expired.

No Presiding Judge or other official at a race meeting shall have the power to remove from
the Steward's List and accept as an entry any horse which has been placed on a
Steward's List and not subsequently removed for the reason that he it is dangerous or
unmanageable. Such meetings may refuse declarations and/or entries on any horse that
has been placed on the Steward's List and has not been removed.

No entry or declaration to start shall be accepted by any Association in this jurisdiction

The judges may put any horse on the Steward's List for performance when such horse
shows a reversal of form or does not race near its own capabilities. Such horse shall
qualify in a time comparable to its known capabilities from one to three times, at the
discretion of the judges, before being allowed to start.

Any horse put on the Steward's List as unmanageable or dangerous must qualify in a
satisfactory manner for the judges at least two times.

The judges may put any horse on the Steward's List for being noncompetitive or unfit to
race at the meeting.

The judges may place a horse on the Steward's List when there exists a question as to the
exact identification, ownership or management of said horse.

A horse which has been placed on the Steward's List because of questions as to the exact
identification or ownership of said horse, may be removed from the Steward's List when, in
the opinion of the judges, proof of exact identification and/or ownership has been
established.

A horse may not be released from the Steward's List without the permission of the judges.

(Break in Continuity of Sections)

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A cop y of the
regulation is available at:

501 Harness Racing Rules and Regulations

HARNESS RACING COMMISSION

Statutory Authority: 3 Delaware Code, Section 10005 (3 Del.C. §10005)

3 DE Admin. Code 501

PUBLIC NOTICE

501 Harness Racing Rules and Regulations

The Delaware Harness Racing Commission, pursuant to 3 Del.C. §10005, proposes to change its Rule 8.3 by
inserting new rule 8.3.7 entitled Anabolic / Androgenic Steroids. The Commission will hold a public hearing on the
proposed rule changes on April 12, 2011. Written comments should be sent to Hugh J. Gallagher, Administrator of
Harness Racing, Department of Agriculture, 2320 South DuPont Highway, Dover, DE 19901. Written comments will
be accepted for thirty (30) days from the date of publication in the Register of Regulations on April 1, 2011. The
proposed changes are for the purpose of updating the Rules and to more accurately reflect current policies,
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practices and procedures. Copies are published online at the Register of Regulations website: http://
regulations.delaware.gov/services/current_issue.shtml. A copy is also available for inspection at the Harness
Racing Commission office.

8.0

8.3

501 Harness Racing Rules and Regulations

(Break in Continuity of Sections)

Veterinary Practices, Equine Health Medication

(Break in Continuity of Sections)
Medications and Foreign Substances

(Break in Continuity of Sections)

8.3.7 Anabolic / Androgenic Steroids

8.3.7.1 With respect to nandrolone, boldenone. stanozolol and testosterone in fillies. mares. geldings
and ridgelings (testosterone and nandrolone in stud horse samples are treated separately
in 8.3.7.2):
8.3.7.1.1 Any test result at plasma concentrations below 100 picograms per milliliter will be
considered a negative test.
8.3.7.1.2 Any test result at plasma concentration levels at or above 100 picograms per milliter
will be considered a positive test result and subject to sanctions as described in
Section 8.3.7.3.
8.3.7.2 With respect to nandrolone and testosterone levels determined in intact male horses:
8.3.7.2.1 Nandrolone
8.3.7.2.1.1 Any test result at plasma concentrations below 500 picograms per milliliter will be
considered a negative test.
8.3.7.2.1.2 Any test result at and above plasma concentrations of 500 picograms per milliliter
will be considered a positive test and subject to sanctions as described in Section
8.3.7.3.
8.3.7.2.2 Testosterone
8.3.7.2.2.1 Any test result at plasma concentrations below 2000 picograms per milliliter will
be considered a negative test.
8.3.7.2.2.2 Any test result at and above plasma concentrations of 2000 picograms per
milliliter will be considered a positive test and subject to sanctions as described in
Section 8.3.7.3.
8.3.7.3 Sanctions
8.3.7.3.1 First Offense: The horse will be placed on the Vets List and cannot race again until it
tests below 100 picograms for Boldenone, Stanozolol, Nandrolone and Testosterone
in fillies, mares, geldings and ridgelings and 2000 picograms for Testosterone and 500
picograms for Nandrolone in intact males. Any and all purse money is forfeited. The
trainer is notified for a hearing and a fine not to exceed $1.500.00 and 15 days full
suspension will be assessed absent mitigating circumstances.
8.3.7.3.2 Second Offense: All sanctions for First Offense, plus trainer may be fined not in
excess of $2,500.00 and subject to 30 days full suspension absent mitigating factors.
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8.3.7.3.3  Third Offense: All sanctions for First Offense, plus trainer may be fined $10.000.00
and/or up to the amount of the purse of the race and subject to revocation of their
DHRC License absent mitigating factors.

8.3.7.3.4 Should a horse be claimed from a race where positive findings are confirmed, the
claimant has the right to void the claim.

(Break in Continuity of Sections)

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A cop y of the
regulation is available at:
501 Harness Racing Rules and Regulations

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY

Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 101

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)
101 Delaware Student Testing Program

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code
101 Delaware Student Testing Program. The regulation is being amended to reflect changes to the state
assessment system.

The Department is proposing several amendments including, but not limited to: 1) replacing the Delaware
Student Testing Program (DSTP) with Delaware Comprehensive Assessment System (DCAS); 2) a definition that
identifies the various assessments that are part of the state assessment system including a norm referenced
assessment, a college readiness assessment and an assessment for English Language Learners (ELL); 3)
changes to reflect four (4) performance levels; 4) changes around the diploma requirement, including information
related to other academic indicators; 5) updates to the Security and Confidentiality section; 6) procedures for the
review of the assessment in light of the online computer adaptive nature of the assessment; and 7) revisions to the
Invalidations and Special Exemptions section.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before May 5, 2011 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education, at
401 Federal Street, Suite 2, Dover, Delaware 19901. A copy of this regulation is available from the above address
or may be viewed at the Department of Education business office.

C. Impact Criteria

1.  Will the amended regulation help improve student achievement as measured against state achievement
standards? The amendments are related to the new assessment that is computer adaptive and provided multiple
times a year. This should provide more timely information thus helping to provide instructional information to
educators that may result in improved student achievement as measured against the state achievement standards.
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2. Will the amended regulation help ensure that all students receive an equitable education? The
amendments are related to the new assessment that is computer adaptive and provided multiple times a year.
This should provide more timely information thus helping to provide instructional information to educators that may
result providing an additional action in ensuring all students receive an equitable education.

3. Will the amended regulation help to ensure that all students’ health and safety are adequately protected?
The amendments are related to the state assessment and not specifically students’ health and safety.

4. Will the amended regulation help to ensure that all students’ legal rights are respected? The amendments
are related to the state assessment and not specifically students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The amended regulation does not substantively change the authority or flexibility of
decision making at the local board or school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amended regulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The decision making authority and accountability does not change.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational policies, in particular to state educational policies addressing achievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation is consistent with
other state educational policies.

9. Is there a less burdensome method for addressing the purpose of the regulation? There is not a less
burdensome method for addressing the purpose of this regulation.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
not additional costs to the State or to the local school boards for compliance with the regulation.

101 Belaware-StudentFesting-Program State Assessment System

1.0 Purpose and Definition

1.1 Purpose: The purpose of this regulation is to outline the procedures, criteria and responsibilities
related to the state assessment system required pursuant to 14 Del.C. §151.

1.2 Definitions:
“‘Delaware Comprehensive A ssessment System (DCAS )’ means the statewide assessment
used to measure student achievement of the Delaware academic content standards, including an
alternate assessment based on alternate achievement standards for students with the most
significant _cognitive disabilities, used in the Delaware public _schools, and a summative
assessment measuring student achievement based solely on grade-level academic content
standards or the alternate achievement standards, using only on grade-level items and passages.

The Delaware Comprehensive Assessment System (DCAS) shall include the assessments of
all_students in_grades 2 through 10 in the areas of reading and mathematics; the
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2.0
2.1

2.2

23

24

assessments of all students in grades 5. 8, and 10 in science; and the assessments of all
students in grades 4 and 7 in social studies. All districts and charter schools shall
participate in all components of the DCAS including field test administrations.

All students in said grades shall be tested except that students with disabilities and English
Language Learners (ELLs) shall be tested according to the Department of Education’s
Guidelines for the Inclusion of Students with Disabilities and English Language Learners
(ELLs), as the same may from time to time be amended hereafter.

The Department of Education shall determine the dates upon which the DCAS shall be
administered, and will advise the school districts and charter schools of those dates.

‘State As sessment Sy stem” means the statewide assessment used to measure student
achievement of the Delaware academic content standards including an alternate assessment
based on alternate achievement standards for students with the most significant cognitive
disabilities, and other assessments such as. but not limited to, the National Assessment for
Educational Progress (NAEP). a college readiness assessment, an assessment for English
Language Learners (ELL), a norm-referenced assessment that may be administered or required
as determined by the Department of Education.

10 DE Reg. 676 (10/01/06)

Levels of Performance

There shall be five four levels of student performance relative to the State Content Standards on the
assessments administered to students in grades 3 through 10 in reading; and mathematics anre-witing
and; to students in grades 4-6:-8-and-4tin-secial-studies-and 5, 8, and 10 in science;_and to students

in grades 4 and 7 in social studies. Fhere-shall-be-threelevels-of performanceforstudents-ingrade 2

inreading-and-mathematies: The cut points for BistinguishedExeeeds-the-Standard Advanced, Meets
the Standard ard,-Below the Standard shall be determined by the Department of Education with the

consent of the State Board of Education, using advice from a standard setting body. The standard
setting body shall utilize a proven method for setting standards on test instruments that utilizes student
work assessment data in making the recommendation. Said levels are defined and shall be
determlned as follows:

performance in the tested domain goes well beyond the fundamental skills and knowledge requrred for
students to Meet the Perfermanee Standard. Students in this category show mastery of the Delaware

Content Standards beyond what is expected at the grade level. Student—pe#emanee—m—%s—range—rs

elasst-ﬁed—as—very—geedl The cut pornts for Exeeeds—the—PeFFermanee—Standard Advanced shaII be
determined by the Department of Education, with the consent of the State Board of Education.

Meets the PRerfermanee Standard (Performance Level 3): A student's performance in the tested
domain indicates an understanding of the fundamental skills and knowledge articulated in the
Delaware Content Standards. Students in this category show mastery of the Delaware Content
Standards at grade level. Student-performance-inthisrange-can-be-classified-as—geed:= The cut points
for Meets the Rerfermanee Standard shall be determined by the Department of Education, with the
consent of the State Board of Education.

Below the PRerfermanece Standard (Performance Level 2): A student's performance in the tested
domain shows a partial or incomplete understanding of the fundamental skills and knowledge
artrculated in the Delaware Content Standards Students—whe—are—Betew—the—Pe#ermanee—Standard
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classified-as—academically—deficiert” The cut points for Below the Performance Standard shall be
determined by the Department of Education, with the consent of the State Board of Education.

2.5 Well Below the Rerfermanee Standard (Performance Level 1): A student's performance in the tested

3.0

4.0

3.1

3.2

3.3

41

domain shows anr-incemplete-and-a-clearlydunsatistactoryunderstanding-of evidence of an inability to
QQ y the fundamental skills and knowledge articulated in the Delaware Content Standards Students

elasaﬁed—as—ver—deﬁetentLThe cut pomts for WeII Below the Performance Standard shaII be
determined by the Department of Education, with the consent of the State Board of Education.

7 DE Reg. 51 (7/1/03)
8 DE Reg. 425 (9/1/04)
10 DE Reg. 676 (10/01/06)

Other Indicators of Student Performance

Local school districts and charter schools may consider other indicators of student performance
relative to the state content standards pursuant to 14 Del.C. §153 when determining the placement of
students who score at Level 1 or Level H 2 on a mandated retake of a portion of the BSFR DCAS.
Pursuant to 14 Del.C. §153 ard-453, local school districts and charter schools may also consider other
indicators of student performance relative to the state content standards when determining if a student
may advance to the next grade level without attending summer school. The only other indicators of
student performance that may be considered by a local school district or charter school are: student
performance on district administered tests pursuant to 14 Del.C. §153; student performance on end of
course assessments; student classroom work products and classroom grades supported by evidence
of student work that demonstrates a student’s performance pursuant to 14 Del.C. §153.

Any local school district or charter school planning to use other indicators of student performance shall
submit the proposed indicators to the Department of Education by September 1st of each year.
3.2.1  Any such submission must include a demonstration of how an indicator of student performance
aligns with and measures state content standards and the level of performance required to
demonstrate performance equivalent to meeting state content standards.

3.2.2 Any proposed indicators of student performance must be approved by the Department of

Education following consultation with the-Student-Assessment-and-Accountability-Cemmittee-and
the State Board of Education.

An academic review committee composed of educators in the student’s local school district or charter
school may then determine if a student has demonstrated proficient performance relative to the state
content standards using evidence from the other indicators of student performance as approved by the
Department of Education.

3.3.1  The academic review committee shall be composed of two classroom teachers from the student’s
tested grade, one classroom teacher from the grade to which the student may be promoted, one
guidance counselor or other student support staff member and two school building administrators.

3.3.2 The supervisor of curriculum or instruction for the school district or charter school or hist—her
designee shall chair the committee.

3.3.3 Placement of students with disabilities who are eligible for special education and related services
is determined by the student’s IEP team.

7 DE Reg. 325 (9/1/03)
10 DE Reg. 676 (10/01/06)
10 DE Reg. 1425 (03/01/07)

Individual Improvement Plan (lIP)
The following students are required to have an Individual Improvement Plan:
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5.0

4.2

43

4.4

4.5

5.1

Students who score below Level 3 Meets the Standard, on the reading portion of the 2rd; 3rd, 4th, 5th,

6th, 7th, or 81" grade Delaware-StudentTesting-Program DCAS or the mathematics portion of the 6th,
7th, or 8th grade Delaware-StudentTesting-Program DCAS shall have an Individual Improvement Plan
prepared by school personnel and signed by the teacher(s), principal or designee and the student’s
parent, guardian or Relative Caregiver.

The Individual Improvement Plan shall be on a form adopted by the student’s school district or charter
school. The IIP shall be placed in a student’s cumulative file and shall be updated based on the results
of further assessments. Such assessments may include further BSFR DCAS results as well as local
assessments, classroom observations or inventories. For students with an Individualized Education
Program (IEP), the IEP shall serve as the Individual Improvement Plan (lIP).

The Individual Improvement Plan shall at a minimum identify a specific course of study for the student
that the school will provide and the academic improvement activities that the student shall undertake to
help the student progress towards meeting the standards. Academic improvement activities may
include mandatory participation in summer school, extra instruction and mentoring programs.

The Individual Improvement Plan shall be prepared by school personnel and signed by the teacher(s),
principal or designee and the student’s parent, guardian or Relative Caregiver who must sign and
return a copy of the student’s Individual Improvement Plan to the student’s school by the end of the
first marking period.

Disputes initiated by a student’s parent or legal guardian or Relative Caregiver concerning the
student’s IIP shall be decided by the academic review committee. Any dispute concerning the content

of a student’s IEP is subject to resolution in conformity with the RegulationsChildren-with-Disabilities
14 DE Admin. Code 900.

7 DE Reg. 51 (7/1/03)
8 DE Reg. 425 (9/1/04)
10 DE Reg. 676 (10/01/06)

Summer School Programs for Students in Grades 3, 5, and 8 as required pursuant to 14 Del.C. §153

Summer school programs shall be provided by the student’s district of residence with the following
exceptions:

5.1.1  Where a student attends another district as a result of school choice or attends a charter school
the district of choice or charter school shall provide the summer school program.

5.1.2 Where by mutual agreement of both districts or a charter school and the student’s parent, guardian
or Relative Caregiver, another district provides services.

5.1.3 Where by mutual agreement of the student’s school district or a charter school and the student’s
parent, guardian or Relative Caregiver, the parent, guardian or Relative Caregiver arranges for
summer school instruction to be provided outside the public school system. Under such conditions
the parent, guardian or Relative Caregiver shall be responsible for the cost of providing nonpublic
school instruction unless the districts or the charter school and parents or guardian agree
otherwise. Requirements for secondary testing shall be met.

5.1.4 Where a student has been offered admission into a career technical school district or charter
school, that district or charter school may provide summer school services.

8 DE Reg. 425 (9/1/04)
9 DE Reg. 1175 (2/1/06)

State of Delaware High School Diploma Requirements
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6-5 6.1 Students who graduate from a Delaware public high school—as—+embers—efthe-class—of2008-and
beyend shall meet the following requirements for receipt of a traditional State of Delaware diploma:
6.51.1 The student shall meet all of the requirements as specified in 14 DE Admin. Code 505, and shall
meet any other additional criteria as determined by the local district or charter school; and
6.51.2 The student shall demonstrate proficient levels of performance relative to the State content
standards in reading, writirg; mathematics, science and social studies. The student may

demonstrate proficient levels of performance through the—ealeulated—diploma—index—er Other
Academic Indicators. asfellews:
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6.51.3 A student who does not demonstrate proficient performance relative to the state content standards
purstant-to-Seetions-6-5-2-1+-or6-5-2.2-of thisregulation by January 1 of the year in which hefshe
the student is scheduled to graduate; or who has enrolled from another state or nonpublic school
in Delaware during the school year in which the student is scheduled to graduate shall have the
school or charter school academic review committee review additional Other Academic Indicators
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7.0

7.1

7.2

7.3

7.4

of student performance for purposes of satisfying 6.51.2 of this regulation. The only Other
Academic Indicators of student performance that may be considered by a local school district or
charter school are: student performance on district administered tests pursuant to 14 Del.C.
§153(e)fH; student performance on end of course assessments; student classroom work
products; and classroom grades supported by evidence of student work that demonstrates a
student’s performance pursuant to 14 Del.C. §153(a). The district or charter school shall make the
determination of whether the student has demonstrated proficient performance relative to the state

content standards pursuantte-6-5-214-6r6-5-2-2.
6.51.3.1 Any local school district or charter school planning to use Other Academic Indicators of
student performance shall submit the other academic indicators to the Department of
Education, for recording and filing purposes only, by September 1st of each year.

6.51.3.2 An academic review committee composed of educators in the student's local school
district or charter school may then determine if a student has demonstrated proficient
performance relative to the state content standards using evidence from the Other
Academic Indicators of student performance.

dian or Re 7O aaiverNg on-—\Alith

7 DE Reg. 51 (7/1/03)
8 DE Reg. 425 (9/1/04)

9 DE Reg. 1175 (2/1/06)

10 DE Reg. 1425 (03/01/07)

Security and Confidentiality
In order to assure uniform and secure procedures, the Delaware Student—Festing—Program
Comprehensive Assessment System shall be administered pursuant to the Delaware StudentFesting
Pregram Comprehensive Assessment System Coordinators Handbook, as the same, may from time to
time be amended hereafter.

Every district superintendent, district test state assessment coordinator, school principal, school test
coordinator and test administrator shall sign the certification provided by the Department of Education
regarding test security before, during and after test administration.

Violation of the security or confidentiality of any test assessment required by the Delaware Code and
the Regulations of the Department of Education shall be prohibited.

Procedures for maintaining the security and confidentiality of an test assessment shall be specified in
the appropriate test assessment administration materials in 14 Del.C. §170 through §174.

Procedures for Reporting Security Breaches

7.4.1 School Fest State Assessment Coordinators shall report any questionable situations to the District
Fest State Assessment Coordinators immediately.

7.4.2 District Test State Assessment Coordinators, and for charter schools, the School State
Assessment Coordinators, shall report all situations immediately to the State Director of
Assessment-anrd-Analysis Accountability Resources.

7.4.21 Within 5 days of the incident the District Fest State Assessment Coordinator or charter
school School State Assessment Coordinator shall file a written report with the State
Director of Assessment—and—Analysis Accountability Resources that includes the
sequence of events leading up to the situation, statements by everyone interviewed, and
any action either disciplinary or procedural, taken by the district or charter school.

7.4.2.2 Following a review of the report by the State Director of Assessmert—and—Analysis
Accountability Resources and the Associate Secretary of Education for Assessment-and
Aceceuntability Teaching and Learning, an investigator from the State Department of
Education will be assigned to verify the district or charter school report.
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7.4.2.3 Within 20 working days of the receipt of the report from the District Fest State Assessment

Coordinator or, for a charter school, the School State Assessment Coordinator, the
assigned investigator shall meet with the district personnel involved in the alleged
violation. The meeting will be scheduled through the District Fest State Assessment
Coordinator or, for a charter school, School State Assessment Coordinator and the
investigator shall be provided access to all parties involved and to any witnesses.

7424 The investigator shall report the findings to the Associate Secretary for Assessment-and

Acceuntability Teaching and Learning. Following the review the Associate Secretary shall
make a ruling describing any recommendations and or required actions.

7.4.25 The ruling shall be delivered within 20 working days of the receipt of all reports and

information and records shall be kept of all investigations.

10 DE Reg. 676 (10/01/06)

8.0 Procedures for Reviewing Questi =
Program{(DSTPR) Secure Materials from the State Assessment Svstem

8.1

guardian, or relative caregiver may request to review the DCAS questions for a_specific student or

students subject to the following provisions:

8.1.1

Any request to review a DCAS assessment shall be done on a form developed by the Department

of Education. The completed and signed form shall be sent to the State Director of Accountability
Resources.

A student’s teacher’s request shall include an appropriate reason for reviewing the student’s

8.1.3

assessment. Appropriate reasons shall include the following: concerns about incorrect scoring;
suspicion of misattribution of scores: or other reasons acceptable to the Department.

The Department shall be allowed sufficient time to secure a copy of the student's assessment

questions and corresponding responses from the assessment vendor.

8.1.4 844 The Department shall arrange a mutually convenient time and location for a meeting to review

the assessment information with the requesting individual(s). At the time of the appointment, the
individual shall: provide proper identification upon arrival, sign a confidentiality document, remain
with a Department of Education staff member while reviewing the test-assessment questions and
take nothing out of the viewing area.

The Department shall review the procedures for reviewing the DCAS questions for a specific

student or students, assist the |nd|V|duaI(s) as requested and keep records of all reviews.
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9.0

9.1

8.1.5 The Department shall review the procedures for reviewing the DCAS questions for a_specific

student or students, assist the individual(s) as requested, and keep records of all reviews.
4 DE Reg. 464 9/1/00
5 DE Reg. 620 (9/1/01)
8 DE Reg. 425 (9/1/04)

Invalidations and Special Exemptions

Invalidations for students in grades 2 through 10 for reading and mathematics, grades-3-threugh-40-for
writing-and-grades—4.—6,-8-and-1Hfer-science—and-secial-studies students in grades 5, 8, and 10 in
science; and students in grades 4 and 7 in social studies: avalidations—are An Invalidation is a
response to an events or situations that occurs during the administration of the BSFR DCAS
assessments which may result in a statistically unreliable or invalid score report for a student.
Invalidations may occur as a result of either: intentional student conduct, including but not limited to
cheating and disruptive behavior; or unforeseen and uncontrollable events, including but not limited to
onset of iliness.

9.1.1 Reporting of events or situations that occur during testing assessment.

9.1.1.1 The school building principal or designee shall notify the District Fest State Assessment
Coordinator in writing within 24 hours of events or situations that the principal reasonably
believes may result in an invalid score report for a student(s).

9.1.1.2 The District Fest State Assessment Coordinator or charter school School State
Assessment Coordinator shall notify the Department of Education staff person assigned to
the district or charter school for test assessment security purposes as soon as the

Coordinator learns of events or situations which may result in invalidation(s).
9.1.1.2.1 The District Fest State Assessment Coordinator or charter school School State
Assessment Coordinator shall submit an BSFR Incident Report Form within three
business days of the events. Written reports from the building principal or designee

and any staff must be included with the BSTR Incident Report.

9.1.1.3 The Director of Assessment Accountability Resources for the Department of Education
shall determine whether the reported events warrant invalidating a student(s) score and
such decision shall be final.

9.1.1.3.1 If the Director determines that the events also warrant a security investigation the
matter will be referred to the Department of Education staff person assigned to the
district or charter school for test security purposes.
9.1.2 Consequences of invalidations.

9.1.2.1 Whenever the Director of Assessment Accountability Resources for the Department of
Education determines that a student’s assessment test score is invalid as a result of an
intentional act of the student, the student wit may be assigned a performance level 1 (well
below standard) or other action recommended by a review committee, made up of
Department of Educatlon staff and agreed upon by the Secretary of Educatlon for that

assessment test score of any such student shall be reported and counted in the test
assessment scores of the student’s school for all purposes, including school and district
accountability.
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9.1.2.2

Whenever the Director of Assessment Accountability Resources for the Department of
Education determines that a student’'s assessment test score is invalid as a result of an
event which is unforseen and beyond the control of the student and if the student is unable
to participate in a regularly-seheduled-test make up assessment, the student shall not be
subject to any of the consequences as would otherwise be imposed pursuant to law; the
assessment score of any such student shall not be reported or counted in the test scores
of the student’s school for any purpose, including school and district accountability.

9.2 Spemal Exemptlons for students in grades 2 through 10 for readmg and mathemat|cs g+ades—3

9.2.1 A special exemption may be available when one of the following applies:

9.2.1.1

The student is suffering from severe illness or_injuries or the student has recently

9.2.1.2

experienced severe traumatic events;
The student is receiving services at an out-of-state residential program that is approved by

9.2.1.3

the student’s Individual Education Program (IEP), is medically admitted, or is ordered by
the court;

The student is receiving services at an in-state program that is not a Consortium Discipline

9.2.14

Alternative Program (CDAP) as defined in 14 DE Admin. Code 611. or is not under the
supervision of the Division of Services for Children, Youth and their Families (DSCYF).
The exemption may apply to a student serving time at an adult prison; or

Other situations identified by the school, and evaluated and approved by the Department

of Education.

9.2.2:2 The District Fest State Assessment Coordinator or charter school School State Assessment
Coordinator shall submit a Request for Special Exemption to the Director of Assessment

Accountability Resources fer-at the Department of Education atHeast60-calendar-days-before-the

first-day—of-testing within ten (10) days of the date the school becomes aware of the student’s
issue. A copy of the physician’s statement shall be required for 9.2.1.1 in the preceding subsection
and shall be maintained as documentation at the school or district.

9.2.2:21

The Director of Assessment Accountability Resources shall convene a review
committee of not less than three Department of Education staff to review requests for
special exemptions. The Director shall submit a recommendation on each request to

the Associate Secretary for Assessment-and-Accountability Teaching and Learning.

9.2.2:2.2 The Associate Secretary shall decide whether a request for a special exemption

based-on-physical-ormental-eonditions should be granted. The Associate Secretary

shall notify the District Fest State Assessment Coordinator or charter school School
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State Assessment Coordinator of the decision. The Associate Secretary’s decision
shall be final.

9.2.43 Consequences of Special Exemptions.

9.2.43.1 Any special exemption granted by the Department of Education is limited to the testirg
assessment period for which it was requested and does not carry forward to future test
assessment administrations.

9.2.43.2 Students who are granted a special exemption shall be included in the participation rate
calculation for school and district accountability pursuant to 14 DE Admin. Code 103.2.4
unless their medieal-condition prevents them from being in school during the testing
assessment period.

9.243.3  Students who are granted a special exemption shall not be subject to any of the student
testing consequences for students in grades 2 through 8 for the testing period to which the
exemption applies.

5 DE Reg. 2115 (5/1/02)
8 DE Reg. 425 (9/1/04)
10 DE Reg. 676 (10/01/06)

10 DE Reg. 1425 (03/01/07)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 103

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)

103 Accountability for Schools, Districts and the State
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A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code
103 Accountability for Schools, Districts and the State related to the new Delaware Comprehensive Assessment
System (DCAS) and changes in the accountability system driven by the new assessment system and federal
regulation.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before May 5, 2011 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education, at
401 Federal Street, Suite 2, Dover, Delaware 19901. A copy of this regulation is available from the above address
or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state achievement
standards? The amendments are related to the new assessment and the changes of such as they affect
accountability.

2. Will the amended regulation help ensure that all students receive an equitable education? The
amendments are related to the new assessment and the changes of such as they affect accountability.

3. Will the amended regulation help to ensure that all students’ health and safety are adequately protected?
The amendments are related to the new assessment and the changes of such as they affect accountability and not
specifically students’ health and safety.

4. Will the amended regulation help to ensure that all students’ legal rights are respected? The amendments
are related to the state assessment and the changes of such as they affect accountability and not specifically
students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The amended regulation does not substantively change the authority or flexibility of
decision making at the local board or school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amended regulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The decision making authority and accountability for addressing the subject does not change.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational policies, in particular to state educational policies addressing achievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation is not an impediment
to other state educational policies.

9. Is there a less burdensome method for addressing the purpose of the regulation? There is not a less
burdensome method for addressing the purpose of the regulation.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
no additional costs to the State or to the local school boards for compliance with this regulation.

103 Accountability for Schools, Districts and the State

1.0 Purpose and Definitions
1.1 Purpose: All public schools, including charter schools, reorganized and career technical school
districts and the state shall be subject to the calculation and reporting of Adequate Yearly Progress
(AYP) as prescribed by the federal Elementary and Secondary Education Act (ESEA), 20 U.S. C.A-
§6301 et seq. Additionally, public schools, including charter schools, reorganized and vocational
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1.2

technical school districts shall be subject to the applicable rewards, sanctions and other accountability
activities as prescribed in this regulation.

Definitions:

‘Average Daily Attendance (ADA)” shall mean aggregate number of days attended divided by the
aggregated possible days of attendance as defined by the district or charter school calendar calculated
for those students enrolled in grades Kindergarten through grade 8 of a school, district, or the state.

"Charter School" shall mean a charter school board established pursuant to Chapter 5 of Title 14 of
the Delaware Code.

"Department” or "Department of Education" shall mean the Delaware Department of Education.

‘Delaware Comprehensive Assessment System (DCAS)” means the statewide assessment used to
measure student achievement of the Delaware academic content standards. including an alternate
assessment based on alternate achievement standards for students with the most significant cognitive
disabilities, used in the Delaware public schools. and a summative assessment measuring student
achievement based solely on grade-level academic content standards or the alternate achievement
standards. using only on grade-level items and passages.

"Delaware Department of Education Achievement Metric" er"DBDOE-Achievement-Metrie~ shall
mean the calculation that is based on the risk and need of each school as demonstrated by its
performance on the BSTR-ersueecesseor statewide assessment.

"District" shall mean a reorganized school district or vocational technical school district established
pursuant to Chapter 10 of Title 14 of the Delaware Code.

"Elementary School", for purposes of this regulation, shall mean a school with a grade configuration
including any of the following: Kindergarten, grade 1, grade 2, grade 3, grade 4, grade 5, or grade 6.
However, a school that has grade 6 as its lowest grade level may be considered a Middle School or
Secondary School as those terms are defined in this regulation herein.

"ESEA" shall mean the Elementary and Secondary Education Act of 1965 or any reauthorization
thereof.

“High Schoo I", for purposes of this regulation, shall mean a school with a grade configuration
including any of the following: grade 9, grade 10, grade 11, or grade 12. A High School shall also be
considered a Secondary School as that term is defined herein.
"Local Educational Agency" or "LEA" means a public board of education or other public authority
legally constituted within Delaware for either administrative control or direction of, or to perform a
service function for, public elementary or secondary schools in a school district, or for a combination of
school districts. The term includes an educational service agency and any other public institution or
agency having administrative control and direction of a public elementary school or secondary school.
"Middle School", for purposes of this regulation, shall mean a school with a grade configuration with
more than one of the following: grade 6, grade 7, or grade 8, but that does not include any grade lower
than grade 5.
"Persistently low-achieving school" means

(i) Any Title | school in improvement, corrective action, or restructuring that:

(a) Is among the lowest-achieving five percent of Title | schools in improvement,
corrective action, or restructuring or the lowest-achieving five Title | schools in
improvement, corrective action, or restructuring in the State, whichever number of
schools is greater; or

(b) Is a high school that has had a graduation rate as defined in 34 GFR C.E.R. 200.19(b)
that is less than 60 percent for two of the last three years; and

(ii) Any secondary school that is eligible for, but does not receive, Title | funds that:

(a) is among the lowest-achieving five percent of secondary schools or the lowest-
achieving five secondary schools in the State that are eligible for, but do not receive,
Title | funds, whichever number of schools is greater; or

(b) Is a high school that has had a graduation rate as defined in 34 GFR C.E.R. 200.19(b)
that is less than 60 percent for two of the last three years; and
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(iii) Any non-Title | eligible secondary school that would be considered a persistently low-
achieving school pursuant to one or more of the aforementioned requirements if it
were eligible to receive Title | funds.

The determination shall be based on the academic achievement of the "all students" subgroup in

the school in terms of proficiency on the assessments under section 1111(b)(3) of the
ESEA in reading and mathematics combined; and the school's lack of progress on those
assessments over a period of three multiple school years in the "all students" subgroup.
Proficiency and lack of progress shall be weighted equally.

“Secondary School", for purposes of this regulation, shall mean a school with a grade configuration
including any of the following: grade 6, grade 7, grade 8, grade 9, grade 10, grade 11, or
grade 12. However, a school that includes grade 6 may be considered an Elementary
School or Middle School as those terms are defined in this regulation herein.

‘State Ass essment Sys tem” means the statewide assessment used to measure student
achievement of the Delaware academic content standards including an alternate
assessment based on alternate achievement standards for students with the most
significant cognitive disabilities, and other assessments such as. but not limited to, the
National Assessment for Educational Progress (NAEP), a college readiness assessment,
an assessment for English Language Learners (ELL), a norm-referenced assessment that
may be administered or required as determined by the Department of Education.

7 DE Reg. 57 (07/01/03)
10 DE Reg. 89 (07/01/06)
13 DE Reg. 1064 (02/01/10)

Adequate Yearly Progress (AYP)

Adequate Yearly Progress shall be determined by the Department of Education for all public schools,
including charter schools, reorganized and career technical school districts and the State on an annual
basis. In order for a public school, including a charter school, reorganized or vocational technical
school district or the State to meet AYP, the aggregate student population and each subgroup of
students as identified in ESEA, shall meet or exceed the target for percent proficient usirg, with or
without the use of a confidence interval to be determined by the Department of Education, and
approved by U.S. Department of Education, in the state assessments of readingdanguage—arts and

mathematics; 95% of the students as an aggregate and within each subgroup shall participate in the
state assessments of readingfangduage-arts and mathematics, and the respective entity shall meet the

requwements of the Other Academlc Indicator(s) as deflned in 2. 6 Jrn—eaJequa%mg—the—peFeeﬂt—preﬂeem

-_Beginning
2011 (2010 11 _school vear) in calculatmq the percent proﬂment the state shaII compare the current

yvear's percent proficient on the spring summative assessments to the state Annual Measurable
Objectives (AMO) in reading and mathematics.
211 Adequate Yearly Progress shall include three levels: Above Target, Meets Target and Below
Target.

2111 Above Target shall mean that the school, district, or State in the aggregate student

population and for each subgroup exceeds the arnruat-target AMO in Ernglishtanguage
arts reading and mathematics for percent proficient as defined in 2.3 and further meets the
criteria for participation as defined in 2.4 and Other Academic Indicator(s) as defined in
2.6.

211.2 Meets Target shall mean that the school, district, or State in the aggregate student

population and for each subgroup meets the annuattarget AMO in English-language-arts

reading and mathematics with or without the application of a confidence interval for
percent proficient as defined in 2.3 or meets the criteria of Safe Harbor defined in 2.5, and
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25

26

further meets the criteria for participation as defined in 2.4 and Other Academic
Indicator(s) as defined in 2.6.

2.1.1.3 Below Target shall mean that the school, district, or State in the aggregate student
population and for each subgroup did not meet the arnualtarget AMO in English
larguage—arts reading and mathematics through the application of a confidence interval
for percent proficient as defined in 2.3 or does not meet the criteria of Safe Harbor defined
in 2.5, or does not meet the criteria for participation as defined in 2.4 or does not meet the
criteria of Other Academic Indicator(s) as defined in 2.6.

Full academic year for accountability:

2.2.1  For school accountability students enrolled continuously in the school from September 30 through

May-34 the end of the DCAS summative assessment window of a school year including those
students identified in 3.1.1 and 3.1.2, shall be considered enrolled for a full academic year.

2.2.2 For district accountability students enrolled continuously in the district (but not necessarily the

same school), from September 30 through May-34 the end of the DCAS summative assessment
window of a school year, including those students identified in 3.1.1 and 3.1.2, shall be considered
enrolled for a full academic year.

2.2.3 For state accountability students enrolled continuously in the state (but not necessarily the same

school or district) from September 30 through May—34 the end of the DCAS summative
assessment window of a school year shall be considered enrolled for a full academic year.

Proficient: For accountability purposes, students who score at Performance Level 3 (Meets the
Standard) or above and who have met the requirements of a Full Academic Year as defined in 2.2
shall be deemed proficient. Students who score at Performance Level 2 (Below the Standard) or Level
1 (Well Below the Standard) who have met the requirements of a Full Academic Year as defined in 2.2
shall not meet the definition of proficient.

Participation Rate: Beginning-with-the 2005-2006-sehoolyear tThe participation rate for each subgroup
shall be the number of students who participate in the BSFR DCAS in grades 3 through 8 inclusive and

grade 10 divided by the number of students enrolled in these tested grades during the testirg spring
summative assessment period. Students exempted by 14 DE Admin. Code 101.9.0 shall be ireluded
ir excluded from the participation rate calculation urless-theirmedical-condition-prevents—them-from
beinginr-school-during-the-testing-peried.

Safe Harbor: For accountability purposes if a school, district or the State fails to meet the target AMO
for percent proficient for a given subgroup or for the entity in aggregate, Safe Harbor provisions shall
be examined for that group. When the percentage of students in a subgroup not meeting the definition
of proficient decreases by at least 10% when compared to the previous year’s data, the participation
rate for the population is at least 95%, and the subgroup meets the requirements of the Other
Academic Indicator(s) as defined in 2.6. the subgroup will have met AYP.

Other Academic Indicator(s):

2.6.1 High School: For AYP purposes in 2011 only, the Other Academic Indicator(s) shall be graduation

rate as defined as the number of students in one cohort in the aggregate or, as applicable, in a

subgroup, who started in the school, the district or the State in oth grade and graduated four years
later or in the time frame specified in the Individual Education Program (IEP), excluding students
who earn a GED certificate, divided by the same number plus those that have dropped out during
the same four year period. Students who were enrolled, because of accountability sanctions, for a
second year in 8th grade while attending high school and entered 10th grade the following year
are included in the 9th grade cohort of the year they began attending classes in the high school.

26.1.1 The statewide target for the high school Other Academic Indicator shall be a graduation
rate of 90% by the school year 2013-2014. The statewide target for 2809-2040-shal-be
84% 2010-2011 shall be 85.5% and shall increase by 1.5% percentage points each year
until 90% is reached in 2013-2014. Beginning with the school year 2002-2603 2009-2010,
if the graduation rate is used for Safe Harbor purposes the hlgh school, or, as applicable,
the subgroup shall } : W
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2.6.1.2

demonstrate an increase of at least 2 percentage points from the previous year’s rate, or
meet the established graduation rate statewide target for that year.

A school, or, as applicable, the subgroup, that does not maintain increase its graduation
rate er-shoew-pesitive—progress from the previous year or meet erexeeed the statewide
target for that school year shall be considered as not meeting AYP for that year.

2.6.2 High School: For AYP purposes beginning 2012 (2011-12 school year), the Other Academic

Indicator shall be the graduation rate as defined by 34 C.F.R. 200.19.

2.6.2.1

The statewide target for the high school Other Academic Indicator shall be a graduation

2.6.2.2

rate of 90% by the school year 2013-2014. The statewide target for 2010-2011 shall be
85.5% and shall increase by 1.5 percentage points until 90% is reached in 2013-2014.
Beginning with the school year 2009-2010, if the graduation rate is used for Safe Harbor
purposes, the high school. or. as applicable, the subgroup. shall either demonstrate an
increase of at least 2 percentage points from the previous year’'s rate, or meet the
established graduation rate statewide target for that year.

A school, or, as applicable, the subgroup, that does not increase its graduation rate from

the previous year or meet the statewide target for that school year shall be considered as
not meeting AYP for that year.

2.6.3 Elementary and Middle School: For AYP purposes. the Other Academic Indicator (OAIl) for

elementary and middle schools shall be the Average Daily Attendance (ADA). The Other

Academic Indicator annual statewide target shall be 90%.

2.6.34 For state and district accountability purposes, the state or a district shall be expected to meet the
requirements in 2.6.1-2 and or 2.6.2:2 and 2.6.3.

Annual Measurable Objective (AMO): The annual measurable objectives for reading/language arts
and mathematics shall be determined by the Department of Education and published annually. The
annual measurable objectives shall be the same for all schools, districts and subgroups of students.

Intermediate Target: There shall be seven intermediate targets with the first intermediate target
occurring in the 2004-2005 school year. The second intermediate target shall occur in 2006-2007; the
third in 2008-2009; the fourth in 2009-2010; the fifth in 2010-2011, the sixth in 2011-2012 and the
seventh in 2012-2013. By the end of the school year 2013-2014, all students in all subgroups shall be
proficient in readingfarguage—arts and mathematics. The intermediate targets shall be calculated
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2.10

21

using the procedures as prescribed by the federal Elementary and Secondary Education Act (ESEA),
20 U.S.C.A- §6301 et seq.

Starting Point: A single statewide starting point shall be calculated for readingflarguage—arts and a
single statewide starting point shall be calculated for mathematics using the procedures as prescribed
by the federal Elementary and Secondary Education Act (ESEA), 20 U.S.C.A- §6301 et seq.

Subgroup categories: For AYP purposes, subgroup categories shall be delineated as follows: 1)
Children with Disabilities (as per IDEA); 2) Economically Disadvantaged Students, as determined by
eligibility for free and reduced lunch program; 3) Students with-Limited-English-Proficieney identified as
English Language Learners (ELL), as determined by the larguageproficierey assessment for English
Language Learners (ELL); and 4) Race and ethnicity, to be further divided into African American ard
or Black, American Indian and-or Alaska Native, Asian American and , Native Hawaiian or other Pacific
Islander, Hispanic or Latino, ard White or Caucasian, and Multi-Racial. Such subgroup categories
shall include all students eligible for the AYP calculation as further defined throughout this Ghapter
regulation. The “All” categories shall include all students in the entity for which AYP is calculated and
who meet all other eligibility criteria for the AYP calculation.

AYP Determinations

2.11.1 For each public school, including charter schools, reorganized and career technical school

districts, and the State, AYP shall be calculated annually.

2.11.2 School AYP: In order to meet AYP, the school shall be classified according to 2.1.1 as Above

Target or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the
percent proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are
40 or more students in the aggregate or in any subgroup the percent proficient, participation rate
and Other Academic Indicator shall be reported and used to determine AYP status and
accountability ratings.

2.11.3 District AYP: In order to meet AYP, the district shall be classified according to 2.1.1 as Above

Target or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the
percent proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are
40 or more students in the aggregate or in any subgroup the percent proficient, participation rate
and Other Academic Indicator(s) shall be reported and used to determine AYP status and
accountability ratings.

2.11.4 State AYP: In order to meet AYP, the State shall be classified according to 2.1.1 as Above Target

or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the percent
proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are 40 or
more students in the aggregate or in any subgroup the percent proficient, participation rate and
Other Academic Indicator(s) shall be reported and used to determine AYP status and
accountability ratings.

2.11.5 Under Improvement: A school or district shall be deemed Under Improvement if AYP is not met

two consecutive years in the same content area of readingfanguage—arts or mathematics for
percent proficient or for participation rate, or if a school or district in the aggregate does not meet
the requirements of the Other Academic Indicator(s) as defined in 2.6.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
13 DE Reg. 1064 (02/01/10)

Accountability School and Accountability District

3.1

For AYP purposes, the school or district to which a student's performance is assigned for a full
academic year shall be the Accountability School or Accountability District. No student shall have his/
her total performance assigned to more than one Accountability School or Accountability District in a
given school year.

3.1.1  For a student enrolled in an intradistrict intensive learning center, intradistrict special school, or

intradistrict special school program operating within one or more existing school facilities, the
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district has the option of tracking the assessment scores of the students back to the school of
residence or to the school or program that is providing the instruction. The school or program shall
be the Accountability School. The district shall communicate its decision regarding this option to
the State Department of Education by May 15th in any year when a district determines a change is
needed. The option that the district decides for accountability purposes for one year shall remain
the same for the second year. Further provided, the State Department of Education will monitor
the assignment of students to ensure students are appropriately assigned. For a student enrolled
in interdistrict special schools or programs that have an agreement to serve students from multiple
school districts, the special school that provides the instructional program shall be considered the
Accountability School for that student. For district accountability purposes, the district of residence
shall be the district to which these special school students are included for accountability.

3.1.2 For a student enrolled in an alternative program pursuant to 14 Del.C. Ch.16 or the program

serving pregnant students pursuant to 14 Del.C. §203, the Accountability School or District shall
be the school/district that assigned such student to the program. The time the students were
enrolled in the alternative or transitional program shall be credited to the Accountability School or
District.

3.1.3 For a student who participates in a choice program the Accountability School or District shall be

the school or district to which the student has eheieed been enrolled for the given year.

3.1.4  For accountability purposes, a school shall be considered a new school if: less than sixty percent

of the students would have been enrolled in the same school together without the creation of the
new school; or it is the first year of operation of a charter school; or two or more grade levels have
been added to the school or to a charter school’s charter.

3.1.5 If a school is determined not to be a new school, the school shall receive the accountability rating

and related consequences of the school in which the majority of students would attend in that year.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
13 DE Reg. 1064 (02/01/10)

Assessment Criteria

4.1

For accountability purposes, aA student who tests with-rer-aggregable-eonditions-using non standard
accommodations as defined in the Department of Education's Guidelines for the Inclusion of Students

with Disabilities and Stadents-with-Himited-English-Prefieierey-English Language Learners shall:

4.1.1 Not have histher the earned performance level included in the calculation of proficiency for AYP;

and

4.1.2 Be considered a non-participant in the calculation of AYP participation.

4.2

®

4.45

For accountablhty purposes a

eleemed—as—net—meet-mg—p#eﬂefeney a student who answers at Ieast one questlon but does not

complete that content area of the DCAS shall be assigned a Performance Level 1 (Well Below the
Standard) and shall be included in the participation and proficiency calculations for that content area,
as applicable, for AYP.

For accountability purposes. a student with an invalidation or special exemption shall be included in
the AYP calculations pursuant to the provisions of 14 DE Admin. Code 101. 9.0.

For accountability purposes, aA student participating in alternate assessments shall have herthis that
student’s earned performance level included in the AYP calculation consistent with the regulations as
prescribed by the federal Elementary and Secondary Education Act (ESEA) 20 U.S. C.A- §6301 et
seq. or Individuals with Disabilities Education Act (IDEA).

Schools with more than one tested grade shall receive a single accountability rating.

Student performance in a-tested grade 3 shall be apportioned in equal weights te-each-grade—in—a
standards-—elaster in qrades 1.2 and 3 (30% each resoectlvelv) e*eept—that and Klndergarten shaII be
weighted at 10% & :
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467 For AYP purposes the reading/language arts percent proficient shall be based on 100% of the BSTR
DCAS reading assessments.

478 For AYP purposes, the mathematics percent proficient shall be based on 100% of the BSFR DCAS
mathematics assessments.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
13 DE Reg. 1064 (02/01/10)

5.0 State Progress Determinations (Repealed)

7 DE Reg. 1692 (06/01/04)

10 DE Reg. 89 (07/01/06)

13 DE Reg. 1064 (02/01/10)
6.0 Performance Classifications

6.1 Schools and districts shall receive one of five three levels of performance classification annually which

shall be based on a-cembinratior-of AYP determinations ard-State-Progress-determinations.

6.1.1  Superior: A—seheel—e#éstﬂet—s—pe#emanee—rs—deemed—e*eeuem— Schools or dlstrlcts in thls
category shaII , ,

Pregress be Above Target on AYP pursuant to 2.1 .1,

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




968

PROPOSED REGULATIONS

7.0

7.1

7.2

6.1.2 Commendable: A-school-erdistrict'sperformance-is-deemed-abeve-average- Schools or districts
in th|s category shall ha¥e—met—A¥PAm4e—qu—seheel—ePd+s%Heks—net—UndePmere¥emen%

6.1.63

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
13 DE Reg. 1064 (02/01/10)

Accountability for Schools that are Under Improvement
Under Improvement Phase 1 -- A school that meets the definition of "Under Improvement" found in
2.11.5 shall, in the first school year after meeting the definition of Under Improvement, be considered
in "Under Improvement Phase 1." A school that is in Under Improvement Phase | shall:

7.1.1 Develop a School Success Plan or rReview and modify its current School mprevement Success
Plan, outlining specific school improvement activities to be implemented; and

7.1.2 If a school is designated Title |, offer ESEA choice.

Under Improvement Phase 2 - A school that is identified as Under Improvement Phase 1 pursuant to
7.1 and fails to meet AYP for an additional year shall be considered "Under Improvement Phase 2."
Such schools shall:

7.2.1  Amend the School {mprevement Success Plan to add, at a minimum, one or more of the following
options deemed appropriate, if permitted by State and Federal law; and that should be closely
aligned with the areas in which the school failed to make AYP. Districts and charter schools may
use federal, state or local funding, as permitted by State and Federal law, anrd—may—request
funding-frem-the-Department to implement these initiatives:

7.21.1 Development of community partnerships for after school opportunities/tutoring, increasing
parental involvement;
7.21.2 Educator professional development or mentoring;
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7.21.4

7.21.5
7.21.6

Supplemental Educational sServices as defined in 7.2.2 or other nontraditional services
such as credit recovery programs;

Performance incentives for Highly Effective Teachers, as defined in 14 DE Admin. Code
106A;

Use of family crisis therapists and/or counseling and support programs for students;

Technical assistance te—assist—with on budget development/usage, professional
development and evaluation, engaging parents and the community;

7.2.1.7 Attendance and school climate initiatives.
7.2.2 Schools designated as Title | shall continue to provide ESEA seheel Cehoice as defined by ESEA
and shall offer eligible students Ssupplemental Education Sservices; as defined by ESEA.
Supplemental Education Services are defined as tutoring and other supplemental academic

enrichment services that are designed to increase the academic achievement of students, and are
offered in addition to instruction provided during the school day and are of high quality and
research-based.

7.3 Corrective Action Phase 1 - A school that is identified as Under Improvement Phase 2 pursuant to 7.2
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 1" status. Districts
having schools in this category and charter schools in this category shall:

7.3.1  Develop and implement a Corrective Action Plan for the school that should be closely aligned with
the areas in which the school failed to make AYP and that includes at least one of the following, if
permitted by State law:

7.3.1.1
7.3.1.2
7.3.1.3

7.3.1.4
7.3.1.5
7.3.1.6

Extend the school year or school day for the school:
Significantly decrease management authority at school level;

Appoint outside expert to advise school on its progress toward making AYP based on its
school plan;

Restructure internal organizational structure of school;
Replace school staff relevant to failure to achieve AYP; or

Adopt and fully implement new curriculum including providing appropriate professional
development for all relevant staff that is based on scientifically based research and offers
substantial promise of improving educational achievement for low-achieving students.

7.3.2 In addition, districts and charter schools shall examine and include one or more of the following
items in their Corrective Action Plan as they deem appropriate, if permitted by State law. Districts
and charter schools may use federal, state or local funding, if permitted by State and Federal law

and-mayrequestfunding-from-the-Department to implement these initiatives:

7.3.2.1
7.3.2.2

7.3.2.3
7.3.2.4
7.3.2.5

7.3.2.6

7.3.2.7

Institute flexible funding at school level to the extent authorized by applicable law;

Provide performance incentives for teachers and principals based in significant part on
student achievement;

Renegotiate collective bargaining agreements to permit hiring without regard to seniority;
Decrease class size;

Implement comprehensive instructional reform, including improved instructional program
and differentiated instruction;

Make changes to scheduling to increase learning time for students and maximize
collaboration time for teachers - consider extended learning time, modified or block
scheduling; and

Increase community-oriented supports, create partnerships with community services
programs providing assistance to students outside of school hours, and implement a
community-based school model, by which the school would partner with community
groups in utilizing school facility to provide extended services to students and the
community, which may include permitting student activities at the school after the end of
the school day and offering services and support to parents.
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7.4

7.5

7.6

7.3.3 Schools designated as Title | shall continue to offer Ssupplemental Educational Sservices (as

defined in 7.2.2) and Cehoice as required by ESEA.
Corrective Action Phase 2 -- A school that is identified as Corrective Action Phase 1 pursuant to 7.3
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 2" status. Districts
with schools and charter schools in Corrective Action Phase 2 shall, if permitted by State law:

7.4.1  Continue with the activities of Corrective Action Phase 1 at the school; and
7.4.2 Provide retention incentives for effective educators at the school, subject to funding availability;

and

7.4.3 Develop a Restructuring Plan pursuant to 7.5. The district or charter school shall select from the

category of options based on the school's outcome on the DOE Achievement Metric based on the
assessments taken during Corrective Action Phase 1.

7.4.4 Schools designated as Title | shall continue to offer sSupplemental Educational sServices and

choice as required by ESEA.

Restructuring - A school that is identified as Corrective Action Phase 2 pursuant to 7.4 and that fails to
make AYP for an additional year shall be considered in "Restructuring,” unless that school falls within
the category of Partnership Zone schools addressed in 7.6. Districts having schools in Restructuring
shall work with the schools to implement the Restructuring Plan developed pursuant to 7.4.3. Charter
schools in this category shall implement the Restructuring Plan developed pursuant to 7.4.3. The
District or charter school may request funding from the Department for implementation of these
provisions. The Restructuring Plan shall include one of the following, if permitted by State law:

7.5.1  For district schools, reopening the school as a public charter school;
7.5.2 Entering a contract with a private management company approved by the Department to operate

the school;

7.5.3 Closing the school
7.5.4 Replacing all or most of the school staff (which may include, but may not be limited to, replacing

the principal) who are relevant to the school’s failure to make AYP; or

7.5.5 Implementing a major restructuring of the school's governance arrangement that makes

fundamental reforms, such as significant changes in the school's staffing and governance and
longer school days, to improve student academic achievement in the school and that has
substantial promise of enabling the school to make AYP. Whether or not a particular school is
showing growth on the DOE Achievement Metric shall be a significant factor in the determination
of what type of major restructuring is required pursuant to this provision.

Partnership Zone Schools - A school that is a Persistently Low-Achieving School and that is
determined by the Secretary as likely to benefit from assignment to Partnership Zone Schools status
shall be designated as a Partnership Zone School by the Secretary. The Secretary shall determine
which Persistently Low-Achieving Schools would benefit from Partnership Zone School status through
consideration of the academic achievement of the "all students" group in a school in terms of
proficiency on the State's assessments under section 1111(b)(3) of the ESEA in readingAangduage-arts
and mathematics combined, (ii) the school's lack of progress on those assessments over a number of
years and qualitative measures as determined by the Secretary. in consultation with the State Board of
Education, Chief School Officers Association, and Delaware State Education Association.

7.6.1 Districts with a Partnership Zone school and Partnership Zone charter schools shall enter a

memorandum of understanding ("MOU") between the Department and the district or the charter
school. The Partnership Zone MOU shall include the following provisions:

7.6.1.1 Selection of one of the models outlined in section 7.6.2;

7.6.1.2 Provisions for regular oversight of the Partnership Zone school by the Department or its
designee;

7.6.1.3 For schools at which a collective bargaining agreement governs its employees, a further

agreement between and among the district or charter school, the collective bargaining
unit, and the Department addressing those subjects, if any, that may inhibit the schools'
successful implementation of its model, including but not limited to:
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7.6.1.3.1  Limitations on hiring, reassigning and transferring covered employees into and out of

the Partnership Zone school, such as seniority limitations;

7.6.1.3.2 The methodology for determining which teachers will be transferred or reassigned as

part of the model;

7.6.1.3.3  Work rules relating to the educational calendar and scheduling of instructional time

and non-instructional time,

7.6.1.3.4 Instructional reform;
7.6.1.3.5 Professional development requirements and other specialized training;
7.6.1.3.6 Retention and employment incentives, including performance incentives for effective

teachers and principals; and

7.6.1.3.7  Any other subject required by these regulations to be addressed in the Partnership

7.6.1.4

7.6.1.5

Zone school's selected model.

In the event the parties are not able to reach the agreement required by 7.6.1.3 within
seventy-five (75) days of notice as a Partnership Zone school, each party shall present its
last best offer on the areas of disagreement along with a draft agreement, to the Secretary
of the Department, who shall accept one of the last best offers, or reject all of them.
Should the Secretary reject all offers, the parties shall have thirty (30) days to confer and
present the Secretary revised offers for re-consideration pursuant to this section.

Other provisions required by the model or mutually agreed upon by the Department and
the district or charter school, which may include the following:

7.6.1.5.1 Instituting flexible funding at school level and oversight of same;
7.6.1.5.2 Engagement of a partner, consultant, education management organization or other

alternative leadership structure; and

7.6.1.5.3 Extending learning time and community-oriented supports, including more learning

7.6.1.6

7.6.1.7

time for students, collaboration time for teachers, enrichment activities, and
mechanisms for family and community engagement.
Schools designated as Title | shall continue to offer Ssupplemental Educational Sservices
and choice as required by ESEA.
Partnership Zone schools that are not making AYP by the end of the second school year
following implementation of the fRestructuring pPlan shall renegotiate the MOU or select
one of the other available models under 7.6.2.

7.6.2 Districts having Partnership Zone schools and Partnership Zone charter schools shall work with
the Department to implement a plan from the list below. The District may request funding from the
Department for implementation of these provisions.

7.6.2.1

7.6.2.2

7.6.2.3

School Closure Model, in which a district closes a school and enrolls the students who
attended that school in other schools in the district that are higher achieving that are within
reasonable proximity to the closed school and may include, but are not limited to, charter
schools or new schools for which achievement data are not yet available;

Restart Model, in which a district converts a school into a public charter school pursuant to
the requirements of Chapter 5 of Title 14 of the Delaware Code, or closes and reopens a
school under a charter school operator, a charter management organization or an
education management organization that has been selected through a rigorous review
process. A restart model shall enroll, within the grades it serves, any former student who
wishes to attend the school.

Turnaround Model, in which

7.6.2.3.1 A district or charter school shall:

7.6.2.3.1.1 Replace the principal and grant the principal sufficient operational flexibility

(including in staffing, calendars/time, and budgeting) to implement fully a
comprehensive approach in order to substantially improve student achievement
outcomes and increase high school graduation rates;
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7.6.2.3.1.2 Using the Delaware Performance Appraisal system Il or any locally adopted
competencies to measure the effectiveness of staff who can work within the
turnaround environment to meet the needs of students, (a) screen all existing staff and
rehire no more than 50 percent; and (b) select new staff;

7.6.2.3.1.3 Implement such strategies as financial incentives, increased opportunities for
promotion and career growth, and more flexible work conditions that are designed to
recruit, place, and retain staff with the skills necessary to meet the needs of the
students in the turnaround school,

7.6.2.3.1.4 Provide staff with ongoing, high-quality, job-embedded professional development
that is aligned with the school's comprehensive instructional program and designed
with school staff to ensure that they are equipped to facilitate effective teaching and
learning and have the capacity to successfully implement school reform strategies;

7.6.2.3.1.5 Adopt a new governance structure, which includes, but is not limited to, requiring
the school to report to a liaison of the Department or directly to the Secretary;

7.6.2.3.1.6 Use data to identify and implement an instructional program that is research-
based and "vertically aligned" from one grade to the next as well as aligned with State
academic standards;

7.6.2.3.1.7 Promote the continuous use of student data (such as from formative, interim, and
summative assessments) to inform and differentiate instruction in order to meet the
academic needs of individual students;

7.6.2.3.1.8 Establish schedules and implement strategies that provide increased learning
time (as defined in this notice); and provide appropriate social-emotional and
community-oriented services and supports for students.

7.6.2.3.2 A district may implement other strategies, such as:
7.6.2.3.2.1 Any of the required and permissible activities under the transformation model; or
7.6.2.3.2.2 A new school model (e.g., themed, dual language academy).
7.6.2.4 Transformational Model, in which
7.6.2.4.1  Adistrict or charter school shall:

7.6.2.4.1.1 Replace the principal who led the school prior to commencement of the
transformation model;

7.6.2.4.1.2 Use rigorous, transparent, and equitable evaluation systems for teachers and
principals that-

7.6.2.4.1.2.1  Take into account data on student growth (as defined in this notice) as a
significant factor as well as other factors such as multiple observation-based
assessments of performance and ongoing collections of professional practice
reflective of student achievement and increased high-school graduations rates;
and

7.6.2.4.1.2.2 Are designed and developed with teacher and principal involvement;

7.6.2.4.1.3 Identify and reward school leaders, teachers, and other staff who, in implementing
this model, have increased student achievement and high-school graduation rates
and identify and remove those who, after ample opportunities have been provided for
them to improve their professional practice, pursuant to the Delaware Performance
Appraisal System Il or any successor thereto, have not done so;

7.6.2.4.1.4 Provide staff with ongoing, high-quality, job-embedded professional development
(e.g., regarding subject-specific pedagogy, instruction that reflects a deeper
understanding of the community served by the school, or differentiated instruction)
that is aligned with the school's comprehensive instructional program and designed
with school staff to ensure they are equipped to facilitate effective teaching and
learning and have the capacity to successfully implement school reform strategies;

7.6.2.4.1.5 Implement new financial incentives and increase opportunities for promotion and
career growth of effective teachers, and provide more flexible work conditions
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designed to recruit, place, and retain staff with the skills necessary to meet the needs
of the students in a transformation school;

7.6.2.4.1.6 Use data to identify and implement an instructional program that is research-
based and "vertically aligned" from one grade to the next as well as aligned with State
academic standards;

7.6.2.4.1.7 Promote the continuous use of student data (such as from formative, interim, and
summative assessments) to inform and differentiate instruction in order to meet the
academic needs of individual students;

7.6.2.4.1.8 Establish schedules and implement strategies that provide increased learning
time, which means using a longer school day, week, or year schedule to significantly
increase the total number of school hours to include additional time for (a) instruction
in core academic subjects, including English; reading or language arts; mathematics;
science; foreign languages; civics and government; economics; arts; history; and
geography; (b) instruction in other subjects and enrichment activities that contribute to
a well-rounded education, including, for example, physical education, service
learning, and experiential and work-based learning opportunities that are provided by
partnering, as appropriate, with other organizations; and (c) teachers to collaborate,
plan, and engage in professional development within and across grades and subjects;

7.6.2.4.1.9 Provide ongoing mechanisms for family and community engagement;

7.6.2.4.1.10Give the school sufficient operational flexibility (such as staffing, calendars/time,
and budgeting) to implement fully a comprehensive approach to substantially improve
student achievement outcomes and increase high school graduation rates;

7.6.2.4.1.11 Ensure that the school receives ongoing, intensive technical assistance and
related support from the district, the Department, or a designated external lead partner
organization.

7.6.2.4.2 A district may:

7.6.2.4.2.1 Provide additional compensation to attract and retain staff with the skills
necessary to meet the needs of the students in a transformation school;

7.6.2.4.2.2 Institute a system for measuring changes in instructional practices resulting from
professional development;

7.6.2.4.2.3 Ensure that the school is not required to accept a teacher without the mutual
consent of the teacher and principal, regardless of the teacher's seniority;

7.6.2.4.2.4 Conduct periodic reviews to ensure that the curriculum is being implemented with
fidelity, is having the intended impact on student achievement, and is modified if
ineffective;

7.6.2.4.2.5 Implement a schoolwide "response-to-intervention" model;

7.6.2.4.2.6 Provide additional supports and professional development to teachers and
principals in order to implement effective strategies to support students with
disabilities in the least restrictive environment and to ensure that limited—English
proficient English Language Learner (ELL) students acquire language skills to master
academic content;

7.6.2.4.2.7 Use and integrate technology-based supports and interventions as part of the
instructional program;

7.6.2.4.2.8 In secondary schools-

7.6.2.4.2.8.1 Increase rigor by offering opportunities for students to enroll in advanced
coursework (such as Advanced Placement or International Baccalaureate; or
science, technology, engineering, and mathematics courses, especially those that
incorporate rigorous and relevant project-, inquiry-, or design-based contextual
learning opportunities), early-college high schools, dual enrollment programs, or
thematic learning academies that prepare students for college and careers,
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including by providing appropriate supports designed to ensure that low-achieving
students can take advantage of these programs and coursework;

7.6.2.4.2.8.2 Improve student transition from middle to high school through summer
transition programs or freshman academies;

7.6.24.2.8.3 Increase graduation rates through, for example, credit-recovery
programs, re-engagement strategies, smaller learning communities, competency-
based instruction and performance-based assessments, and acceleration of basic
reading and mathematics skills;

7.6.2.4.2.8.4  Establish early-warning systems to identify students who may be at risk of
failing to achieve to high standards or graduate.

7.6.2.4.2.9 Extend learning time and create community-oriented schools, by

7.6.2.4.2.9.1 Partnering with parents and parent organizations, faith- and community-
based organizations, health clinics, other State or local agencies, and others to
create safe school environments that meet students' social, emotional, and health
needs;

7.6.2.4.2.9.2 Extending or restructuring the school day so as to add time for such
strategies as advisory periods that build relationships between students, faculty,
and other school staff;

7.6.2.4.2.9.3 Implementing approaches to improve school climate and discipline, such
as implementing a system of positive behavioral supports or taking steps to
eliminate bullying and student harassment; or

7.6.24.29.4 Expanding the school program to offer full-day kindergarten or pre-
kindergarten.

7.6.2.4.2.10 Allowing the school to be run under a new governance arrangement; or

7.6.2.4.2.11 Implementing a per-pupil school-based budget formula that is weighted based
on student needs.

7.6.2.5 If a school identified as a Persistently Low-Achieving School has implemented within the last
two years an intervention that meets the requirements of the Turnaround, Restart, or
Transformation models, the school may continue or complete the intervention being
implemented.

7.6.2.6 If elements of the model adopted by a Partnership Zone school with the approval of the
Department require funding and are not funded or require statutory authorization and are
not so authorized, the school may apply to the Department for an annual waiver of said
requirement, and such waiver shall be granted only insofar as compliance with said
requirement is rendered impracticable thereby.

13 DE Reg. 1064 (02/01/10)
14 DE Reg. 647 (01/01/11)

8.0 Frezen Hold Status

A school in Under Improvement, Corrective Action, Restructuring, or Persistently Low-Achieving
School status that meets AYP for one year shall freeze hold at its then current level and shall continue
to implement the School #mprevement Success Plan for one year. If the school again meets AYP after
the year during which it was frezer held, the school shall be removed from Under Improvement,
Corrective Action, Restructuring or Persistently Low-Achieving School status and shall no longer be
subject to the requirements of 7.0. A school that does not meet AYP after the year during which it was
frezen held shall move to the next category in the continuum without regard to the frozen held year.

13 DE Reg. 1064 (02/01/10)

9.0 Department Responsibilities for Schools Under Restructuring and for Persistently Low-Achieving
Schools
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9.1

9.2

The Department shall provide continuing technical assistance to schools that are in any of the above
categories.

The Department shall assign a School Support Team to schools beginning with Under Improvement
Phase 2 and continuing through the Restructuring or Persistently Low-Achieving School phase. The
School Support Team shall monitor the school's progress, ensure that all technical assistance and any
other supports available are provided to the school, assist the school in developing and implementing
its imprevement plans, act as a liaison between the Department and the school, and take any other
actions deemed appropriate by the Team to provide support to the school.

13 DE Reg. 1064 (02/01/10)

10.0 Process

10.1

10.2

The Department shall provide districts and schools with preliminary notification of a school's
identification pursuant to 7.0 no later than the end of July following the school year on which the
identification is based, and final notice shall be given no later than August 1st.

Notice -- A district that includes a school or a charter school identified as Under Improvement shall, at
least 14 days prior to the start of the upcoming school year, provide the following notification to parents
of students enrolled in that school:

10.2.1 Information regarding the school's identification and reason for its identification;
10.2.2 For Title | schools, their right to enroll their child(ren) in a different school as prescribed by ESEA,

and for non-Title | schools, information on the Statewide Choice program as prescribed in 14
Del.C.,Chapter 4;

10.2.3 For Title | schools, their right to have their child receive Ssupplemental Educational Sservices, as

prescribed by ESEA, and for non-Title | schools, supplemental services if provided for in §103.7.0;

10.2.4 How they can be involved in addressing the academic issues that led to identification; and
10.2.5 Any other notifications required by the ESEA regulations.

10.3

Plan Development, Approval, and Modification

10.3.1 Schools receiving notice that they are identified as Under Improvement Phase | shall develop or

revise their School #mprevement Success Plan within three months of their prelimirary notification,
Schools identified as Title | shall also ensure that the ten (10) requirements for schools under
improvement, as required in Section 1116(b)(3)(A) of the ESEA, are incorporated in the Success
Plan. Schools and-shall provide the Plan to the district in which the school is located for approval
or te-the-bedy-thatgranted-ts-eharter in the case of a charter school, to the charter school’s board.
The district or charter school board shall, within 45 days of receiving a revised School Success
Plan from a Title | school, establish a peer review process to assist with review of the Plan. The
district or charter school board must promptly review the School Success Plan, work with the
school as necessary, and approve the School Success Plan if it meets the ten (10) requirements
for schools under lmprovement as reqmred in Sectlon 1116(b)(3)(A) of the ESEA Fhe-schoolshall

d-rsmet—fs-Feeewed—wrﬂmﬂ%da-ys-ef—eubmrsaen- The Plan shaII be |mplemented |mmed|ately upon

approval.

10.3.2 Schools receiving notice that they are identified as Under Improvement Phase Il shall modify their
Sehooltmprovement School Success Plan as_necessary within twe three months of the|r

ere#mmapy not|f|cat|on a

10.3.3 Districts having schools that are identified as in Corrective Action Phase | and charter schools so

identified shall develop their Corrective Action Plan within three—menths six weeks of their
preliminary notification and shall provide the Plan to the Department for approval. Following
submission, the Department shall collaborate with the school and the district and make any
necessary revisions such that the Corrective Action Plan is approved within 45-days six weeks of
submission. If the school, the district and the Department are unable to agree on the Corrective
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Action Plan at the end of the 45-day six week period, then the Department shall develop the
Corrective Action Plan within 2 4 weeks of that deadline. Fhe—Plan—shallbe—implemented
immediateh-

10.3.4 Districts having schools that are identified as in Corrective Action Phase Il and charter schools so
identified shall develop the Restructuring Plan required in 7.5 within three months of their
preliminary notification and provide the Restructuring Plan to the Department for review and
approval. Prior to the date of submission, the district or charter school shall have performed all
necessary steps to ensure that the restructuring choice selected is viable and will be implemented,

sublect onIv to aoproval bv the Deoartment Seeh—Plan—ehaH—be—eubnmtted—te—the—Depathent—by

Department in consultatlon with the State Board of Educat|on shaII review a nd apgrove the
Restructuring Pplan, or make comment, and require revisions, if needed; within 60 days of

submission. If revisions are required, the district or Charter school must submit a final revised

Restructuring Plan to the Department by April 301 of the Corrective Action Phase Il year for final
review and approval. The Department and shall approve or disapprove the revised Restructuring
Plan within 60 days of submission. If the Department disapproves the Restructuring Pplan, the
district or charter school submitting the Restructuring Pplan shall make another selection from
among the Restructuring options in 7.5.1. Department approval of the Restructuring Plan shall be
subject to the results of that year's accountability activities. Upon receipt of the final identification
for that year, if results show that the school is in Restructuring, the district or charter school shall
immediately implement the Restructuring Plan.

10.3.5 Schools that are selected by the Department for participation in the Partnership Zone shall be
notified of such selection by September 1st. The district or charter school shall immediately begin
negotiating the MOU required by 7.6.1. If the parties to the MOU are unable to agree on the MOU
within 120 days, the district or charter school shall select from the Restructuring models found in
751,752, 0r7.53.

10.3.6 All plans submitted by schools and districts pursuant to 7.0 shall be developed with input from
parents, teachers, and outside experts. Such plans shall establish measurable goals/benchmarks
for the school. Once a plan is approved, information regarding the plan shall be provided to
parents.

10.3.7 In evaluating School fmprevement Success Plans, Corrective Action Plans, and Restructuring
Plans, the Department shall ensure that each such plan satisfies applicable law, reflects input
required in 10.3.6, includes measurable goals/benchmarks for the school, and is likely to result in
the school improving its performance classification and exiting "under improvement" status.

10.3.8 Provisions in this section are in addition to, and not in lieu of, existing ESEA requirements for Title
| schools.

13 DE Reg. 1064 (02/01/10)

11.0  Accountability for Districts that are classified as Under Improvement:

11.1

11.2

Under Improvement Phase 1 - A district that meets the definition of Under Improvement found in
2.11.5 shall, in the first school year after meeting the definition of Under Improvement, be considered
in "Under Improvement Phase 1." A district that is in Under Improvement Phase | shall develep-and
implementa revise their District {mprevement Success Plan within three months of its identification.
Districts receiving Title | funds shall also ensure that the 8 requirements for Districts under
improvement, as required in Section 1116(c)(7)(A) of the ESEA, are incorporated in the District
Success Plan.

Under Improvement Phase 2 - A district that is identified as Under Improvement Phase 1 pursuant to
11.1 and fails to meet AYP for an additional year shall be considered "Under Improvement Phase 2."

Such districts shall evaluate and modify the District #mprevement Success Plan and-shal-ireorpoerate
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11.4

Corrective Action Phase 1 - A district that is identified as Under Improvement Phase 2 pursuant to 11.2
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 1" status. The
Department shall develop a eCorrective aAction pPlan for the district as outlined by Federal ESEA
requirements. The Secretary of Education shall investigate the reasons for the continued deficiency of
the district's performance and shall consult with the State Board of Education prior to finalizing the
Corrective Action Pplan. The eCorrective aAction pPlan may include requirements found in 20

U.S.C.A: Section 6316(c)(10)(C) as permitted by State law and may also include implementation of
provisions found in 7.0. The district shall implement the eCorrective aAction pPlan immediately upon
Department approval.

Under Improvement greater than Corrective Action Phase 2;—a — A district shall continue with the
activities as outlined in 11.3. In addition the Department of Education shall evaluate the eCorrective

ortontin

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
12 DE Reg. 202 (08/01/08)
13 DE Reg. 1064 (02/01/10)

12.0 Review Process

121

12.2

A school or district may review school or district level data, including academic assessment data upon
which the proposed AYP classification is based. The school or district shall present statistical evidence
or other substantive reasons why the AYP classification should be changed before the final
classification will be determined.

The school or district shall file a written notice of review with the Secretary no later than 15 calendar
days after receiving preliminary notification of its proposed AYP classification. The request for review
shall state with specificity the grounds for the review, and shall be signed by the principal or lead
authority of the school, or the-sighrature-ef by the Superintendent of the district. This request for review
shall include all supporting evidence and documentation and shall be clear and concise.

Upon receipt of a written notice of review, the Secretary shall refer the review to his or her designee.

12.2.1 The designee shall be responsible for bringing the review forward to the Review Advisory

Committee. The Review Advisory Committee shall be composed of a minimum of three members
and assigned by the Secretary.

12.2.2 The Review Advisory Committee shall conduct a review of the statistical evidence or other

substantive reasons presented by the school or district.

12.2.3 The Review Advisory Committee shall make a recommendation to the Secretary about whether

12.3

the proposed AYP classification should remain as is or should be changed.

The Department of Education shall make a final determination within 30 calendar days from the written
notice of review on the proposed AYP classification of the school or district based on the evidence or
other substantive reasons presented by the school or district.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
10 DE Reg. 1795 (06/01/07)
13 DE Reg. 1064 (02/01/10)
14 DE Reg. 647 (01/01/11)

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




978 PROPOSED REGULATIONS

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 122(d) (14 Del.C. §122(d))

14 DE Admin. Code 1556
Educational Impact Analysis Pursuant To 14 Del.C. Section 122(D)
1556 School To Work Transition Teacher

A. Type of Regulatory Action Requested
Amendment to Existing Regulation

B. Synopsis of Subject Matter of Regulation

The Professional Standards Board, acting in cooperation and collaboration with the Department of Education,
seeks the consent of the State Board of Education to amend regulation 14 DE Admin. Code 1556 School to Work
Transition Teacher. The regulation concerns the requirements for certification of educational personnel, pursuant to
14 Del.C. §1220(a). It is necessary to amend this regulation to allow for the Jobs for Delaware Graduate Office to
provide necessary professional development to teacher candidates when necessary. This regulation sets forth the
requirements for a School to Work Transition Teacher

Persons wishing to present their views regarding this matter may do so in writing by the close of business on
Monday May 2, 2011 to Mr. Charlie Michels, Executive Director, Delaware Professional Standards Board, The
Townsend Building, 401 Federal Street, Dover, Delaware 19901. Copies of this regulation are available from the
above address or may be viewed at the Professional Standards Board Business Office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state achievement
standards? The amended regulation addresses student achievement by establishing standards for the issuance of
a standard certificate to educators who have acquired the prescribed knowledge, skill and/or education to practice
in a particular area, to teach a particular subject or to instruct a particular category of students to help ensure that
students are instructed by educators who are highly qualified.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation helps to ensure that all teachers employed to teach students meet high standards and have acquired the
prescribed knowledge, skill and/or education to practice in a particular area, to teach a particular subject or to
instruct a particular category of students.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amended regulation addresses educator certification, not students’ health and safety.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The amended
regulation addresses educator certification, not students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at the local
board and school level? The amended regulation will preserve the necessary authority and flexibility of decision
makers at the local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amended regulation will not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will decision making authority and accountability for addressing the subject to be regulated be placed in
the same entity? The decision-making authority and accountability for addressing the subject to be regulated rests
with the Professional Standards Board, in collaboration with the Department of Education, and with the consent of
the State Board of Education.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational policies, in particular to state educational policies addressing achievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation will be consistent
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with, and not an impediment to, the implementation of other state educational policies, in particular to state
educational policies addressing achievement in the core academic subjects of mathematics, science, language
arts and social studies.

9. Is there a less burdensome method for addressing the purpose of the amended regulation? 14 Del.C.
requires that we promulgate this regulation.

10. What is the cost to the state and to the local school boards of compliance with the adopted regulation?
There is no additional cost to local school boards for compliance with the regulation.

1556 School To Work Transition Teacher

1.0 Content

1.1 This regulation shall apply to the requirerments—fer issuance of a Standard Certificate, pursuant to 14
Del.C. §1220(a), for School to Work Transition Teacher. Sehool-to-WeorkTransitionTeachersprovide
work—transition—training;,—counseling—and—assistance—to—students—in This certification is required for
grades 9 to 12 and is valid in a Middle Level school, grades 6 - 8.

1.2 Except as otherwise provided, the requirements set forth in 14 DE Admin. Code 1505 Standard
Certificate, including any subsequent amendment or revision thereto, are incorporated herein by
reference.

2.0 Definitions

2.1 The definitions set forth in 14 DE Admin. Code 1505 Standard Certificate, including any subsequent
amendment or revision thereto, are incorporated herein by reference.

2.2 The following words and terms, when used in this regulation, shall have the following meaning unless
the context clearly indicates otherwise:

“School t o Work T ransition” means the provision of work transition training, counseling and
assistance to, and support in meeting graduation requirements for public high school students.

3.0 Standard Certificate

3.1 In accordance with 14 Del.C. §1220(a), the Department shall issue a Standard Certificate as a School
to Work Transmon Teacher toan apphcant who helds—a—v&kd—De#awa-FH-FH{-raJ—GeH{-meﬁng—eFAdwqeed

2—993—aﬁd—whe-mee¥s—ﬂqe—feuewmg+eq-u#emems who has met the foIIowmq

3.1.1 Holds a valid Delaware Initial. Continuing. or Advanced License; or a Standard or Professional
Status Certificate issued by the Department prior to August 31, 2003; and,

3.1.2 Has met the requirements as set forth in 14 DE Admin. Code 1505 Standard Certificate, including
any subsequent amendment or revision thereto.

4.0 Additional Requirements
Additional requirements

4.1 An educator must also have met the following additional education requirements:
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34.1.21 Has completed Eeighteen (18) semester hours ef or the equivalent in course work ir-edueatior or
professional development, to include three semester hours in each of the following areas:

34.1.2.1 Educational Psychology, Human Growth and Development and Adolescent Psychology;
34.1.2.2  Tools and Techniques in Counseling;

34.1.2.3 Methods of Teaching School to Work Transition Students;

34.1.2.4 Job Development Training;

34.1.2.5  Career Guidance and Information; and

34.1.2.6 Occupational and Educational Information.

4.1.2 Professional development programs developed by the Jobs for Delaware Graduates (JDG) Office
and approved by the Department may be substituted.

34.2  An educator must also have met the following Eexperience Rrequirements-:
34.2.1 Has completed Aa minimum of two years of eentirteuds; full time work experience in trade,

business, education, social services or industry-—er—experience—comparable—to—schoolto—werk
transition, as approved by the Department.

9 DE Reg. 136 (7/1/05)
Renumbered effective 6/1/07 - see Conversion Table

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 122(d) (14 Del.C. §122(d))

14 DE Admin. Code 1584
Educational Impact Analysis Pursuant To 14 Del.C. Section 122(D)
1584 School Social Worker

A. Type of Regulatory Action Requested
Amendment to Existing Regulation

B. Synopsis of Subject Matter of Regulation

The Professional Standards Board, acting in cooperation and collaboration with the Department of Education,
seeks the consent of the State Board of Education to amend regulation 14 DE Admin. Code 1584 School Social
Worker. The regulation concerns the requirements for certification of educational personnel, pursuant to 14 Del.C.
§1220(a). It is necessary to amend this regulation to follow current formatting trends and to include references to
1505 Standard Certificate. This regulation sets forth the requirements for a School Social Worker.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on
Monday May 2, 2011 to Mr. Charlie Michels, Executive Director, Delaware Professional Standards Board, The
Townsend Building, 401 Federal Street, Dover, Delaware 19901. Copies of this regulation are available from the
above address or may be viewed at the Professional Standards Board Business Office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state achievement
standards? The amended regulation addresses student achievement by establishing standards for the issuance of
a standard certificate to educators who have acquired the prescribed knowledge, skill and/or education to practice
in a particular area, to teach a particular subject or to instruct a particular category of students to help ensure that
students are instructed by educators who are highly qualified.
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2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation helps to ensure that all teachers employed to teach students meet high standards and have acquired the
prescribed knowledge, skill and/or education to practice in a particular area, to teach a particular subject or to
instruct a particular category of students.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amended regulation addresses educator certification, not students’ health and safety.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The amended
regulation addresses educator certification, not students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at the local
board and school level? The amended regulation will preserve the necessary authority and flexibility of decision
makers at the local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amended regulation will not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will decision making authority and accountability for addressing the subject to be regulated be placed in
the same entity? The decision-making authority and accountability for addressing the subject to be regulated rests
with the Professional Standards Board, in collaboration with the Department of Education, and with the consent of
the State Board of Education.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational policies, in particular to state educational policies addressing achievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation will be consistent
with, and not an impediment to, the implementation of other state educational policies, in particular to state
educational policies addressing achievement in the core academic subjects of mathematics, science, language
arts and social studies.

9. Is there a less burdensome method for addressing the purpose of the amended regulation? 14 Del.C.
requires that we promulgate this regulation.

10. What is the cost to the state and to the local school boards of compliance with the adopted regulation?
There is no additional cost to local school boards for compliance with the regulation.

1584 School Social Worker
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1.0 Content

This regulation shall apply to the issuance of a Standard Certificate. pursuant to 14 Del.C. §1220(a).

for School Social Worker. This certification is required for grades K to 12.

1.2 Except as otherwise provided, the requirements set forth in 14 DE Admin. Code 1505 Standard
Certificate, including any subsequent amendment or revision thereto, are incorporated herein by
reference.

—
—

2.0 Definitions
The definitions set forth in 14 DE Admin. Code 1505 Standard Certificate, including any subsequent
amendment or revision thereto, are incorporated herein by reference.

3.0 Standard Certificate
3.1 In accordance with 14 Del.C. §1220(a). the Department shall issue a Standard Certificate as a School
Social Worker to an educator who has met the following:
3.1.1 Holds a valid Delaware Initial, Continuing, or Advanced License or Standard or Professional
Status Certificate issued by the Department prior to August 31, 2003; and.
3.1.2 Has met the requirements as set forth in 14 DE Admin. Code 1505 Standard Certificate, including
any subsequent amendment or revision thereto; and
3.1.3 Has satisfied the additional requirements in this regulation.

4.0 Additional Requirements
An educator shall also meet the following:
41 Master's degree in Social Work (MSW) from a regionally accredited college or university; and
4.2 Two years successful full time work experience as a social worker; and
4.3 One year of supervised experience in a school setting, or a one year internship of 1000 hours
approved by the Department of Education and supervised by an appropriate school designee.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF LONG TERM CARE RESIDENTS PROTECTION

Statutory Authority: 16 Delaware Code, Section 1102(7) (16 Del.C. §1102(7))
16 DE Admin. Code 3201; 3225; 3230; 3301; 3305; 3310 & 3315

PUBLIC NOTICE
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In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 16 of the Delaware Code, Section 1102(7), Delaware Health and Social
Services (DHSS) / Division of Long Term Care Residents Protection is proposing to amend policies to require
facilities to cooperate fully with the state protection and advocacy agency.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Susan Del Pesco, Director, Division of
Long Term Care Residents Protection, 3 Mill Road, Suite 308, Wilmington, DE 19806 or by fax to (302) 577-7291,
by Monday, May 4, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSED CHANGES

The proposal amends policies regarding Long Term Care Residents Protection to require facilities to cooperate
fully with the state protection and advocacy agency as required by the amendment to 16 Del.C. §1102 which added
a paragraph (7).

The proposed changes affect the following policy sections:

3201 Skilled and Intermediate Care Nursing Facilities;

3225 Assisted Living Facilities;

3230 Rest (Residential) Home Regulations;

3301 Group Home Facilities for Persons with AIDS;

3305 Group Homes for Persons with Mental lliness;

3310 Neighborhood Homes for Persons with Developmental Disabilities; and
3315 Rest (Family) Care Homes

Statutory Authority
16 Del.C. Ch. 11, Nursing Facilities and Similar Facilities

Please Note: Only t hose sections of the regulations that are being amended are reproduced below. The
complete regulation can be viewed in the Administrative Code.

3201 Skilled and Intermediate Care Nursing Facilities

(Break in Continuity of Sections)

3.0 General Requirements

3.1 The term "nursing home" or "nursing facility" shall not be used as part of the name of any facility in this
State unless it has been so licensed by the Division.

3.2 Each nursing facility shall develop written policies pertaining to the services provided.

3.3 A nursing facility shall not adopt any policy which conflicts with applicable statutes or regulations.

3.4 Inspections and monitoring by the Division shall be carried out in accordance with 16 Delaware Code,
§1107.

3.5 Upon receipt of a report of any violation(s) of these regulations, the facility shall submit a written plan of

action to correct cited deficiencies within 10 working days or such other time period as may be
specified. The plan of action shall address corrective actions and include all measures and completion
dates to prevent their recurrence as follows:

3.5.1  How the corrective action will be accomplished for a resident(s) affected by the deficient practice;

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




984

PROPOSED REGULATIONS

3.5.2 How the facility will identify other residents having the potential to be affected by the same

deficient practice;

3.5.3 What measures or systemic changes will be put in place to ensure that the deficient practice will

not recur;

3.5.4 What program will be put into place to monitor the continued effectiveness of the corrective

3.6

3.7

3.8

3.9

3.10

actions.

The Division shall be notified, in writing, upon any changes in the administrator, assistant administrator
or director of nursing positions.

The nursing facility shall comply with 42 CFR 483.10, 483.12, 483.13, 483.15 and/or 16 Delaware
Code, §1121 regarding the rights of residents. Those rights shall be made available in writing to
residents, guardians, representatives or next of kin.

Each facility shall provide, in writing, the refund and prepayment policy at the time of admission, and in
the case of residents admitted while awaiting approval of third-party payment, an exact statement of
responsibility in the event of retroactive denial. The facility shall notify residents, in writing, at least 30
days prior to a rate increase.

A facility may require an individual who has legal access to a resident's income or resources available
to pay for facility care to sign a contract to provide for facility payment from the resident's income or
resources. However, in doing so, the facility shall not require a third party to incur personal financial
liability for the nursing facility expenses.

The nursing facility shall cooperate fully with the state protection and advocacy agency, as defined in

16 Del.C. §1102(7), in fulfilling functions authorized by Title 16, Chapter 11.

3225 Assisted Living Facilities (Formerly Regulation No. 63)

(Break in Continuity of Sections)

5.0 General Requirements

5.1

5.2

5.3

54

5.5

5.6
5.7

5.8

All written information provided by the assisted living facility including the written application process
shall be accurate, precise, easily understood and readable by a resident, and in compliance with all
applicable laws. If an applicant is rejected the facility shall provide clear reasons for the rejection in
writing upon request.

All records maintained by the assisted living facility shall at all times be open to inspection and copying
by the authorized representatives of the Department, as well as other agencies as required by state
and federal laws and regulations. Such records shall be made available in accordance with 16 Del.C.
Ch. 11, Subchapter I, Licensing by the State.

The assisted living facility shall adopt internal written policies and procedures pursuant to these
regulations. No policies shall be adopted by the assisted living facility which are in conflict with these
regulations.

The assisted living facility shall establish and adhere to written policies and procedures regarding the
rights and responsibilities of residents, and these policies and procedures shall be made available to
authorized representatives of the Department, facility staff, and residents.

The assisted living facility shall develop and adhere to policies and procedures to prevent residents
with diagnosed memory impairment from wandering away from safe areas. However, residents may be
permitted to wander safely within the perimeter of a secured unit.

The assisted living facility shall arrange for emergency transportation and care.

Inspection summaries and compliance history information shall be posted by the facility in accordance
with 16 Del.C. Ch. 11, Subchapter |, Licensing by the State.

An assisted living facility shall recognize the authority of a representative acting on the resident’s
behalf pursuant to Delaware law, as long as such representative does not exceed his/her authority.
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The facility shall request and keep on file any documents such as an advance directive, living will, do
not resuscitate, and power(s) of attorney.

5.9 An assisted living facility shall not admit, provide services to, or permit the provision of services to
individuals who, as established by the resident assessment:

5.9.1
5.9.2

5.9.3

594
5.9.5
5.9.6
5.9.7
5.9.8
5.9.9
5.9.10

Require care by a nurse that is more than intermittent or for more than a limited period of time;

Require skilled monitoring, testing, and aggressive adjustment of medications and treatments
where there is the presence of, or reasonable potential of, an acute episode unless there is an RN
to provide appropriate care;

Require monitoring of a chronic medical condition that is not essentially stabilized through
available medications and treatments;

Are bedridden for more than 14 days;

Have developed stage three or four skin ulcers;

Require a ventilator;

Require treatment for a disease or condition which requires more than contact isolation;

Have an unstable tracheostomy or have a stable tracheostomy of less than 6 months’ duration;
Have an unstable peg tube;

Require an IV or central line with an exception for a completely covered subcutaneously implanted
venous port provided the assisted living facility meets the following standards:

5.9.10.1 Facility records shall include the type, purpose and site of the port, the insertion date, and

the last date medication was administered or the port flushed.

5.9.10.2 The facility shall document the presence of the port on the Uniform Assessment

Instrument, the service plan, interagency referrals and any facility reports,

5.9.10.3  The facility shall not permit the provision of care to the port or surrounding area, the

5.9.11

5.9.12

5.9.13

administration of medication or the flushing of the port or the surgical removal of the port
within the facility by facility staff, physicians or third party providers;
Wander such that the assisted living facility would be unable to provide adequate supervision and/
or security arrangements;

Exhibit behaviors that present a threat to the health or safety of themselves or others, such that the
assisted living facility would be unable to eliminate the threat either through immediate discharge
or use of immediate appropriate treatment modalities with measurable documented progress
within 45 days; and

Are socially inappropriate as determined by the assisted living facility such that the facility would
be unable to manage the behavior after documented, reasonable efforts such as clinical
assessments and counseling for a period of no more than 60 days.

5.10  The provisions of section 5.9 above do not apply to residents under the care of a Hospice program
licensed by the Department as long as the Hospice program provides written assurance that, in
conjunction with care provided by the assisted living facility, all of the resident’s needs will be met
without placing other residents at risk.

5.11 The Assisted Living facility shall cooperate fully with the state protection and advocacy agency. as

defined in 16 Del.C. §1102(7). in fulfilling functions authorized by Title 16, Chapter 11.

8 DE Reg. 85 (7/1/04)
13 DE Reg. 1328 (04/01/10)

3230 Rest (Residential) Home Regulations

(Break in Continuity of Sections)

4.0 Gene ral Requirements

4.1 All required records maintained by the institution shall be open to inspection by authorized
representatives of the Division of Public Health.
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4.2 The term "Rest (Residential) Home" shall not be used as a part of the name of any institution in this
State, unless it has been so classified by the Division of Public Health.

4.3 An institution classified under these regulations shall not admit any person under the age of fifteen (15)
as a resident unless approved by the Division of Public Health.

4.4 No rules shall be adopted by the licensee or administrator of any institution which are in conflict with
these regulations.

4.5 The Division of Public Health shall be notified, in writing, of any changes in ownership or management
personnel.

4.6 Each facility shall exhibit, with an admission agreement, to all residents or their sponsors a complete
statement enumerating all charges for services, materials and equipment which may be furnished
during the period of residency. A signed statement as to receipt of the statement of charges shall be
retained by the facility and the resident.

4.7 Refund and Prepayment Policy

4.7.1 Each facility shall make known, in writing, the refund and prepayment policy of the facility at the

time of admission, and in the case of third-party payment, an exact statement of responsibility in
the event of retroactive denial.

4.7.2 All payments shall be receipted.
4.7.3 Any revocation of any part of the financial agreement shall require one (1) week's notice.

4.8

The facility shall cooperate fully with the state protection and advocacy agency. as defined in 16 Del.C.
§1102(7). in fulfilling functions authorized by Title 16, Chapter 11.

3301 Group Home Facilities for Persons with AIDS (Formerly Regulation No. 62)

(Break in Continuity of Sections)

4.0 General Requirements

4.1

4.2

4.3
4.4
4.5

4.6

4.7
4.8
4.9

4.10

All required records maintained by the group home for persons with AIDS shall be open to inspection
by the authorized representatives of the Division.

The term "Group Home" shall not be used as part of the name of any facility in this State, unless it has
been so classified by the Department of Health and Social Services.

No rules shall be adopted by the licensee or administrator which are in conflict with these regulations.
The Division shall be notified, in writing, of any changes in the Administrator.

The group home shall establish written polices regarding the rights and responsibilities of residents,
and these policies and procedures are to be made available to sponsoring agency(ies), and authorized
representatives of the Division.

Each facility shall make known, in writing, the refund and prepayment policy at the time of admission,
and in the case of thirdparty payment, an exact statement of responsibility in the event of retroactive
denial.

The group home shall provide safe storage for resident's valuables.

The group home provider shall assure emergency transportation and care through use of appropriate
transfer agreements with local medical facilities

All residents shall be afforded all protections and privileges contained in the Delaware Patients Bill of
Rights.

The facility shall cooperate fully with the state protection and advocacy agency, as defined in 16 Del.C.

§1102(7), in fulfilling functions authorized by Title 16, Chapter 11.

5 DE Reg. 1079 (11/1/01)
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4.0
41

4.2

4.3

4.4

3305 Group Homes for Persons with Mental lliness (Formerly Regulation No. 61)
PART | - STATE APPROVAL

(Break in Continuity of Sections)

Licensing by the Department

The service provider shall maintain a license issued by the Department for each group home. The
license shall be posted in a conspicuous place in the group home to which it applies. The license shall
not be transferable directly or indirectly from one service provider to another.

Separate licenses are required for group homes maintained in separate locations, even though
operated by the same service provider. A license shall not be transferable from one group home to
another or from one location to another.

Application for a license for a group home shall be made on forms provided by the Department. The
application shall bear the notice that false statements therein are punishable. The application shall be

accompanied by:

4.3.1

4.3.2

4.3.3
434

4.3.5

4.3.6
4.3.7
4.3.8

4.3.9
4.3.10

4.3.11
4.3.12
4.3.13
4.3.14

4.3.15
4.3.16
4.3.17

Certification that the service provider shall comply with all applicable state and federal laws
including, but not limited to, non-discrimination based on age, sex, race, nationality, religion,
sexual orientation, or disability, including the Americans with Disabilities Act, Section 504 of the
Rehabilitation Act of 1973, and the Fair Housing Act;

A sworn affidavit of a satisfactory compliance history as defined in 16 Del.C., §1104(d) and other
information to substantiate a satisfactory compliance history relating to each state or other
jurisdiction in which the applicant operated a facility any time during the five year period preceding
the date on which the application is made.

The applicable license fee;

Training and staff development plans offered by the service provider to staff, required by Section
5.3.2;

Written operations and personnel policies & procedures manual, and quality assurance plan
required by Sections 5.0 and 7.10;

A set of program plans which describe the service provider's capacity to implement Section 7.2.5;
Written policies on periodic physical examinations, required by Section 9.3;

Evidence of the ability to transport residents on an as needed basis, including provisions for
emergency transportation, required by Sections 12.10 and 12.11;

Written policies on medication maintenance and storage, required by Sections 10.;

A letter from the Fire Marshal having jurisdiction certifying compliance by the group home with the
rules and regulations of the State Fire Prevention Commission, required by Section 14.1;

An evacuation plan required by Section 14.5;

A staffing and work schedule;

An identification of those persons and entities listed in 16 Del.C., §1104(c);

An outline of arrangements for the provision of primary medical, emergency medical and dental
care, in addition to access to community support services such as employment and day
programming;

An operating budget;

A blueprint (or similar plan) of the group home;

A specific plan for the safe and confidential storage of residents' records and medication including
anticipated compliance with Section 8.1 and Section 10.0.

The Department shall grant a provisional license to any new applicant provided that the requirements
of these regulations are met. The term of such provisional license shall be ninety (90) days, and
thereafter, the applicant shall be entitled to an annual license, provided that the requirements of these
regulations are met.
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4.5

4.6

4.7

4.8

All applications for renewal of licenses shall be filed with the Department at least ninety (90) days prior
to expiration and shall be accompanied by the attachments set forth in Section 4.3. Licenses may be
issued for a period not to exceed one year (12 months) from the date of issuance.

The program will affirmatively notify the Department of any change in circumstances which precludes
compliance with any of the regulations of this part.

The Department shall monitor compliance with its regulations and procedures. The service provider
shall make all documentation and records deemed necessary by the Department available for the
Department's review, and site visits shall be permitted at any time. The Department shall have the right
of access to any information directly or indirectly related to the service provider's operation of the
group home.

A service provider shall operate the group home in accordance with its application for licensure. A
service provider shall immediately report any deviations from such operation to the Department.

The service provider shall cooperate fully with the state protection and advocacy agency. as defined in
16 Del.C. §1102(7), in fulfilling functions authorized by Title 16, Chapter 11.

3310 Neighborhood Homes for Persons with Developmental Disabilities (Formerly Regulation No. 55)

(Break in Continuity of Sections)

3.0 Licensing and General Requirements

3.1

3.2

3.3

3.4

3.5

3.6

3.7
3.8

3.9

3.10

3.11

When a Neighborhood Home pursuant to these regulations plans any structural alteration, one copy of
properly prepared plans and specifications for the entire home shall be submitted to the Division of
Long Term Care Residents Protection (DLTCRP). The Neighborhood Home shall receive written
approval of the plans before any work is begun.

Separate licenses are required for separate homes, regardless of their proximity, even though
operated by the same Neighborhood Home provider.

A license shall not be transferred from one provider to another or from one location to another.
The license shall be conspicuously posted in the Neighborhood Home.

All applications for renewal of licenses shall be filed with DLTCRP at least thirty days prior to
expiration. Licenses shall be issued by DLTCRP for a period not to exceed one year (12 months) from
the date they are issued.

All required records maintained by the Neighborhood Home shall be open to inspection by the
authorized representatives of DLTCRP and DDDS.

The term “Neighborhood Home” shall not be used as part of the name of any program in this State
unless the home is licensed under these regulations.

No Neighborhood Home provider shall adopt rules that conflict with these regulations.

DLTCRP shall be notified in writing of any changes in the ownership or management of a
Neighborhood Home.

Each Neighborhood Home provider shall provide with the admission agreement, to all persons or their
family member/guardian, a complete statement enumerating all charges for services, materials and
equipment which shall, or may be, furnished to the person during the period of residency.

Each Neighborhood Home provider shall make known, in writing, the refund and prepayment policy at
the time of admission, and in the case of third-party payment, an exact statement of responsibility in
the event of retroactive denial.

Each Neighborhood Home provider shall cooperate fully with the state protection and advocacy

agency, as defined in 16 Del.C. §1102(7). in fulfilling functions authorized by Title 16, Chapter 11.
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3315 Rest (Family) Care Homes

(Break in Continuity of Sections)
4.0 General Requirements

4.1 Each resident shall be given a physical/medical examination within ninety (90) days prior to placement
and at least every three (3) years thereafter and/or more frequently as required by the Affiliated Social
Agency/Program or the Division of Public Health.

4.2 A statement of level of care of the resident will be issued prior to placement and at least yearly
thereafter. Determination of level of care will be done by a nursing representative of the Division of
Public Health.

4.3 All required records maintained by the home shall be open to inspection by authorized representatives
of the Division of Public Health and/or affiliated agency.

4.4 The term "Rest (Family Care) Home" shall not be used as a part of the name of any institution in this
State unless it has been so classified by the Division of Public Health.

4.5 A home classified under these regulations shall not admit any person under the age of eighteen (18)
as a resident unless approved by the State Board of Health.

4.6 The care provider family members shall not utilize the same sleeping quarters as the residents.

4.7 No rules shall be adopted by the licensure or care provider and/or Affiliated social Agency/Program of
any home which are -in conflict with these regulations.

4.8 The Division of Public Health shall be notified in writing of any changes in ownership or care provider.

4.9 Each licensed home shall have a care provider and/or separate designee who will be responsible for

the supervision of that home.

4,10  All Rest (Family Care) Homes will be under the supervision of a full-time care provider. The care
provider will not leave the premises for a sustained period of time (greater than 12 hours) without
delegating necessary duties to a responsible adult whose name is known on file. The Office of Health
Facilities Licensing and Certification, Division of Public Health, is to be notified in case of extended
absence (over one (1) week).

4.11 Each licensed home shall cooperate fully with the state protection and advocacy agency, as defined in
16 Del.C. 8§1102(7), in fulfilling functions authorized by Title 16, Chapter 11.

DivISION OF LONG TERM CARE RESIDENTS PROTECTION
Statutory Authority: 16 Delaware Code, Section 1102(7) (16 Del.C. §1102(7))
16 DE Admin. Code 3201; 3220; 3225; 3230; 3301 & 3315

PUBLIC NOTICE

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 29 of the Delaware Code, Section 7903(10), Delaware Health and Social
Services (DHSS) / Division of Long Term Care Residents Protection is proposing to amend policies to require
certain persons to receive dementia specific training.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Deborah Gottschalk, Chief Policy
Advisor, Office of the Secretary, Main Admin Building, 1901 North DuPont Highway, P.O. Box 906, New Castle,
Delaware 19720-0906 or by fax to (302) 255-4429 by Monday, May 4, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the

results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.
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SUMMARY OF PROPOSED CHANGES

The proposal amends policies regarding Long Term Care Residents Protection to require certain persons to
receive dementia specific training as required by the amendment to 29 Del.C. §7903 which added a paragraph (10)
directing the DHSS Secretary to adopt regulations which require dementia specific training each year for persons
who are certified, licensed, or registered by the State, and/or who are partially or fully funded by the State, to
provide direct healthcare services to persons diagnosed as having Alzheimer’s disease or other forms of dementia.

The proposed changes affect the following policy sections:
3201 Skilled and Intermediate Care Nursing Facilities;
3220 Training and Qualifications for Nursing Assistants and Certified Nursing Assistants;
3225 Assisted Living Facilities;
3230 Rest (Residential) Home Regulations;
3301 Group Home Facilities for Persons with AIDS;
3315 Rest (Family) Care Homes

Statutory Authority
29 Del.C. §7903(10), Powers, duties and functions of the Secretary

Please Note: Only t hose sections of the regulations that are being a mended are reproduced below. The
complete regulation can be viewed in the Administrative Code.

3201 Skilled and Intermediate Care Nursing Facilities

(Break in Continuity of Sections)

5.0 Personnel/Administrative
5.1 The administrator(s) shall be responsible for complying with all applicable laws and regulations.
5.2 Each nursing facility shall have a full-time administrator. When an administrator will be temporarily

absent for a period of two weeks or more, a management employee shall be designated to be in
charge. The Division shall be notified in writing upon such designation.

5.3 The nursing facility shall designate a physician to serve as the medical director who shall be
responsible for implementation of resident care policies and the coordination of medical care in the
facility.

54 Nursing facilities shall provide professional nursing, nursing services direct care and other services as
follows:

5.4.1 Nursing facilities subject to 16 Delaware Code, §1161 to §1165 shall provide professional nursing,
nursing services direct care and other services in accordance with statutory requirements.

5.4.2 Nursing facilities not subject to 16 Delaware Code , §1161 to §1165 shall provide
professional nursing, nursing services direct care and other services as follows:

5.4.21 The facility shall provide a sufficient number of nursing services direct care staff to provide
a minimum of 2.25 hours of direct care and treatment per resident per day.
5422 In addition to the requirement above, the nursing facility shall have a full-time

director of nursing who is a registered nurse. The director of nursing shall have overall
responsibility for the coordination, supervision and provision of nursing services.

54.2.3 At a minimum, a registered nurse or licensed practical nurse shall be on duty at all times
during the first and second shifts.

5424 At a minimum, in the absence of a nurse on the third shift, a registered nurse or licensed
practical nurse shall be on call.
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54.2.5 Facilities not subject to 16 Delaware Code, §1164 may increase the level of care and

services for a current resident whose condition requires such an increase in the level of
care and services as an alternative to discharge to another facility. Such increased care
and services shall be provided by a qualified caregiver(s) whose scope of practice
includes the provision of such care and services, and shall be available during any shift
when the resident's needs require such care and services.

5426 All other nursing services direct caregivers shall be certified nursing assistants.
5.4.2.7 The facility shall employ an activities director who shall ensure the provision of activities as

described in these regulations.

The facility shall have written personnel policies and procedures. Personnel records shall be kept
current and available for each employee, and include the following:
5.5.1 Results of tuberculosis screening
5.5.2 Documentation of annual influenza vaccination or refusal.
5.5.3 Results of criminal background check
5.5.4 Results of mandatory drug testing
5.5.5 Result of Adult Abuse Registry check
5.5.6 Titles and hours of in-service training
5.5.7 If applicable, license number and expiration date
5.5.8 If applicable, certification expiration date
Dementia Training
5.6.1 Nursing facilities that provide direct healthcare services to persons diagnosed as having
Alzheimer’s disease or other forms of dementia shall provide dementia specific training to those
healthcare providers who must participate in continuing education programs. This section shall
not apply to persons certified to practice medicine under the Medical Practice Act, Chapter 17 of
Title 24 of the Delaware Code.
5.6.2 The mandatory training must include: communicating with persons diagnosed as having

Alzheimer’s disease or other forms of dementia; the psychological, social, and physical needs of
those persons; and safety measures which need to be taken with those persons.

13 DE Reg. 1322 (04/01/10)

3220 Training and Qualifications for Nursing Assistants and Certified Nursing Assistants

(Break in Continuity of Sections)

General Training Requirements And Competency Test

Each Nursing Assistant/Certified Nursing Assistant employed by any nursing facility either as contract/
agency or facility staff shall be required to meet the following:

An individual shall complete a nursing assistant training course approved by the Department on the
recommendation of the CNA Training Curriculum Committee. The Committee shall consist of
individuals with experience in the knowledge and skills required of CNAs.

Nursing Assistants are required to pass a competency test provided by the Department or by a
contractor approved by the Department.

Nursing Assistants shall take the competency test within 30 days of completion of an approved
program. Nursing assistants who fail to obtain a passing score may repeat the test two additional
times. Nursing assistants who fail to obtain a passing score after testing three times must repeat the
CNA training program before retaking the test. The certificate of completion of an approved program,
a prerequisite to testing, must be dated within 24 months of the available testing date. Nursing
assistants who are trained in a facility and are counted for staffing purposes pursuant to 16 Del.C.
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§1162(f) must pass the test within 90 days of completion of the facility program to continue to be
counted in staffing calculations.
2.4 In order to qualify for recertification, a CNA must, during each 24 month certification period: (1)

complete 24 hours of approved continuing education, and (2) perform at least 64 hours of nursing
related services for pay under the supervision of a licensed nurse or physician. A CNA who does not
perform at least 64 hours of nursing related services in a certification period or fails to complete the
required continuing education must pass the competency test again. Nursing assistants who fail to
obtain a passing score after testing three times must repeat the CNA training program before
additional testing will be permitted.

2.4.1 A _CNA who provides direct healthcare services to persons diagnosed as having Alzheimer’s

25

disease or other forms of dementia shall annually receive dementia specific training that must
include: communicating with persons diagnosed as having Alzheimer’s disease or other forms of
dementia; the psychological, social, and physical needs of those persons: and safety measures
which need to be taken with those persons.
A Certified Nursing Assistant trained and certified outside the State of Delaware in a program that
equals or exceeds the federal nurse aide training program requirements in the Code of Federal
Regulations §483.152 cannot work in Delaware without a Delaware certificate. Delaware certification
is required prior to being employed as a CNA. The Department will grant reciprocity if the following
conditions are met:

2.5.1 The CNA must have a current certificate from the jurisdiction where he or she currently practices,

except that candidates from the State of Maryland must hold a current Geriatric Nursing Assistant
certificate.

2.5.2 The CNA must have 3 months of full-time experience as a CNA performing nursing related

services for pay under the supervision of a licensed nurse or physician, or have completed a
training and competency evaluation program with the number of hours at least equal to that
required by the State of Delaware.

2.5.3 The CNA must be in good standing in the jurisdiction where he/she is currently certified.
2.54 The CNA submits $30 to the Department to cover the costs associated with granting the

26

2.7

2.8

29

2.10

reciprocity.
Nursing students who are currently enrolled in a nursing program and have satisfactorily completed a
Fundamentals/Basic Nursing course with a 75 hour clinical component in a long term care setting will
be deemed to meet the training requirements. These individuals will be approved to take the
competency test upon submission of a letter from their school of nursing attesting to current enroliment
status and satisfactory course completion as described.

Nursing students who have graduated from an RN or LPN program within 24 months prior to
application for certification are deemed qualified to meet the Department’s nurse aide training and
competency evaluation program requirements and are eligible for certification upon submission of a
sealed copy of their diploma. Individuals who have graduated from an RN or LPN program more than
24 months prior to application for certification are deemed qualified to meet the Department’s nurse
aide training program requirements and are eligible to take the competency test upon submission of a
sealed copy of their diploma.

For the purpose of calculating minimum staffing levels, any individual who has completed all of the
classroom training and half of the clinical training in a facility sponsored training program may be
considered as a member of such facility’s staff while undergoing the last 37.5 hours of clinical training
at such facility.

A nursing assistant who is employed by, or who has received an offer of employment from, a federally
certified nursing facility on the date on which the aide begins a nurse aide training and competency
evaluation program may not be charged for any portion of the program including tuition, any tests
taken and fees for textbooks or other required course materials.

If a Certified Nursing Assistant who is not employed, or does not have an offer to be employed as a
nurse aide becomes employed by, or receives an offer of employment from, a federally certified
nursing facility not later than 12 months after completing a nurse aide training and competency
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evaluation program, the federally certified nursing facility shall reimburse all documented personally
incurred costs in completing the program. Facilities shall accept as documentation canceled checks,
paid receipts, written verification from a training program or other written evidence which reasonably
establishes the CNA’s personally incurred costs. Such costs include tuition, tests taken and fees for
textbooks or other required course materials. Such costs shall be reimbursed in equal quarterly
payments with full reimbursement to coincide with the CNA’'s completion of one year of employment
including the orientation period.
Any nursing facility which reimburses a Certified Nursing Assistant for documented personally
incurred costs of a nurse aide training and competency evaluation program shall notify the Division of
Long Term Care Residents Protection of such reimbursement. Notice of such reimbursement shall be
entered in the CNA Registry database and information regarding such reimbursement shall be
available to facilities upon request.

6 DE Reg. 1505 (5/1/03)

8 DE Reg. 1014 (1/1/05)

14 DE Reg. 169 (09/01/10)
3225 Assisted Living Facilities (Formerly Regulation No. 63)
(Break in Continuity of Sections)

General Requirements

All written information provided by the assisted living facility including the written application process
shall be accurate, precise, easily understood and readable by a resident, and in compliance with all
applicable laws. If an applicant is rejected the facility shall provide clear reasons for the rejection in
writing upon request.

All records maintained by the assisted living facility shall at all times be open to inspection and copying
by the authorized representatives of the Department, as well as other agencies as required by state
and federal laws and regulations. Such records shall be made available in accordance with 16 Del.C.
Ch. 11, Subchapter I, Licensing by the State.

The assisted living facility shall adopt internal written policies and procedures pursuant to these
regulations. No policies shall be adopted by the assisted living facility which are in conflict with these
regulations.

The assisted living facility shall establish and adhere to written policies and procedures regarding the
rights and responsibilities of residents, and these policies and procedures shall be made available to
authorized representatives of the Department, facility staff, and residents.

The assisted living facility shall develop and adhere to policies and procedures to prevent residents
with diagnosed memory impairment from wandering away from safe areas. However, residents may be
permitted to wander safely within the perimeter of a secured unit.

The assisted living facility shall arrange for emergency transportation and care.

Inspection summaries and compliance history information shall be posted by the facility in accordance
with 16 Del.C. Ch. 11, Subchapter |, Licensing by the State.

An assisted living facility shall recognize the authority of a representative acting on the resident’s
behalf pursuant to Delaware law, as long as such representative does not exceed his/her authority.
The facility shall request and keep on file any documents such as an advance directive, living will, do
not resuscitate, and power(s) of attorney.

An assisted living facility shall not admit, provide services to, or permit the provision of services to
individuals who, as established by the resident assessment:

5.9.1 Require care by a nurse that is more than intermittent or for more than a limited period of time;
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Require skilled monitoring, testing, and aggressive adjustment of medications and treatments
where there is the presence of, or reasonable potential of, an acute episode unless there is an RN
to provide appropriate care;

Require monitoring of a chronic medical condition that is not essentially stabilized through
available medications and treatments;

Are bedridden for more than 14 days;

Have developed stage three or four skin ulcers;

Require a ventilator;

Require treatment for a disease or condition which requires more than contact isolation;

Have an unstable tracheostomy or have a stable tracheostomy of less than 6 months’ duration;
Have an unstable peg tube;

Require an IV or central line with an exception for a completely covered subcutaneously implanted
venous port provided the assisted living facility meets the following standards:

5.9.10.1 Facility records shall include the type, purpose and site of the port, the insertion date, and

the last date medication was administered or the port flushed.

5.9.10.2 The facility shall document the presence of the port on the Uniform Assessment

Instrument, the service plan, interagency referrals and any facility reports,

5.9.10.3 The facility shall not permit the provision of care to the port or surrounding area, the

5.9.11

5.9.12

5.9.13

administration of medication or the flushing of the port or the surgical removal of the port
within the facility by facility staff, physicians or third party providers;
Wander such that the assisted living facility would be unable to provide adequate supervision and/
or security arrangements;

Exhibit behaviors that present a threat to the health or safety of themselves or others, such that the
assisted living facility would be unable to eliminate the threat either through immediate discharge
or use of immediate appropriate treatment modalities with measurable documented progress
within 45 days; and

Are socially inappropriate as determined by the assisted living facility such that the facility would
be unable to manage the behavior after documented, reasonable efforts such as clinical
assessments and counseling for a period of no more than 60 days.

The provisions of section 5.9 above do not apply to residents under the care of a Hospice program

licensed by the Department as long as the Hospice program provides written assurance that, in
conjunction with care provided by the assisted living facility, all of the resident’s needs will be met
without placing other residents at risk.

An_assisted living facility that provides direct healthcare services to persons diagnosed as having

7.1

Alzheimer’'s disease or other forms of dementia shall provide dementia specific training to those

healthcare providers who must participate in continuing education programs. The mandatory training

must include: communicating with persons diagnosed as having Alzheimer’s disease or other forms of

dementia; the psychological, social, and physical needs of those persons; and safety measures which

need to be taken with those persons. This paragraph shall not apply to persons certified to practice

medicine under the Medical Practice Act, Chapter 17 of Title 24 of the Delaware Code.

8 DE Reg. 85 (7/1/04)
13 DE Reg. 1328 (04/01/10)

3230 Rest (Residential) Home Regulations

(Break in Continuity of Sections)

Personnel/Administrative
Administrator:

7.11

All administrators must be licensed by the Board of Examiners of Nursing Home Administrators.
The administrator must be a full-time employee in facilities of 25 beds or more. Facilities with less
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than 25 beds but more than 8 must have an administrator on duty at least 4 hours per day, 5 days
per week. Supervision by a licensed Nursing Home Administrator is not required for facilities with 4
to 8 beds inclusive. When a facility provides two or more categories of care, the criteria for the
highest level of care would determine the administrator requirements for the entire facility.

7.1.2 The administrator enforces the rules and regulations relating to the level of health care and safety
of residents, and to the protection of their personal. and property rights.

7.1.3 The administrator plans, organizes and directs the overall responsibilities of the facility.

7.1.4 The administrator of resident care facilities shall be physically and mentally capable of performing
his duties and responsibilities, and not guilty of a felony or misdemeanor which might affect the
operation of the facility.

7.1.5 In the absence of the administrator, an employee shall be authorized in writing, to act on the
administrator's behalf.

A staff of persons sufficient in number and adequately trained to meet the requirements of the
residents shall be employed, to maintain at least 1.75 hours direct care per twenty-four (24) hour
period, per resident.

The institution shall have written personnel policies and procedures that support sound residential
care. An application for employment and personnel records shall be maintained for all employees.
Each person, including volunteers, who is involved in the care of residents shall have a screening test
for tuberculosis as a prerequisite to employment. Either a negative intra-dermal skin test or a chest
x-ray showing no evidence of active tuberculosis shall satisfy this requirement. A report of this test
shall be on file at the facility of employment.

No person having a communicable disease shall be permitted to give care or service. All reportable
communicable diseases shall be reported to the County Health Officer.

Separate bathroom facilities shall be provided for the staff.

Adequate facilities shall be provided for the orderly storage of employee's clothing and personal
belongings.

Nurse Aide/Nurse Assistant Requirements

Each nurse aide/nurse assistant employed by any nursing home either as contract/agency or facility
staff as of October 1, 1990, shall be required to meet the following:

7.8.1  Training/Testing

7.8.1.1 Nurse aide/nurse assistant shall complete a nurse aide training course approved by
Delaware State Board of Nursing and by the Division of Public Health.

7.8.1.2 Nurse aide/nurse assistant is required to pass competency evaluation test approved by
State of Delaware.

7.8.1.3 Employees of Delaware nursing homes shall be duly certified within 4 months of
employment.

7.8.14 Contract aides must be certified prior to placement in any nursing home.

7.8.2 A nurse aide/nurse assistant who has not performed nursing related services for pay for a
continuous 24 month period after completion of a training and testing program, must complete and
pass a new training and competency evaluation (testing) program.

7.8.3 A nurse aide/nurse assistant who has not been employed in a health care setting for three years
will be required to meet the requirements in section 7.8.1 above.

7.8.4 A nurse aide/nurse assistant trained and certified outside the State of Delaware may be deemed
qualified to meet the Board of Health requirements based on a case by case review and approval.

7.8.5 Employees hired as nurse aide/nurse assistant who are currently enrolled in a nursing program
and have satisfactorily completed the fundamentals of nursing course with a clinical component
will be deemed to meet the training and testing requirements. These individuals will be approved
with submittal of a letter from their school of nursing attesting to current enrollment status and
satisfactory course completion as described.
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7.8.6 A nurse aide/nurse assistant who provides direct healthcare services to persons diagnosed as

having Alzheimer’s disease or other forms of dementia shall annually receive dementia specific
training that must include: communicating with persons diagnosed as having Alzheimer’s disease
or other forms of dementia; the psychological, social, and physical needs of those persons; and
safety measures which need to be taken with those persons.

(Break in Continuity of Sections)

3301 Group Home Facilities for Persons with AIDS (Formerly Regulation No. 62)

(Break in Continuity of Sections)

Personnel/Administrative

7.1.

There must be a licensee of the facility. The licensee must:
1 Exercise general policy, budget, and operating direction over the facility;

7.1.2  Appoint the administrator of the facility who shall have:

7.8.

7.1.21 An associates degree or higher from an accredited college or university plus three (3)
years experience in a health or human services field; or

7.1.2.2 A bachelor's degree or higher in a health, business, or related field and a minimum of one
year's work experience in a health or human service field.

7123 Insure all operations of the group home facility are conducted in accordance with these
regulations and applicable Federal, state and local laws and requirements.

The licensee and the administrator shall be responsible for complying with the regulations herein

contained. In the absence of the administrator, a qualified substitute shall be authorized, in writing, to

be in charge.

The administrator must be on duty and on site in the home a minimum of four (4) hours a day, five (5)

days a week.

In addition to the staff engaged in the direct care and treatment of residents, there must be sufficient
personnel to provide basic services such as: food service, laundry, housekeeping and plant
maintenance. Nursing service personnel shall not be engaged in food service, laundry, housekeeping
and plant maintenance.

All personnel shall submit to and pass a criminal background check and drug testing in accordance
with 16 Del.C. Ch. 11, Subchapter IV., Criminal Background Checks and Mandatory Drug Testing.

No employee shall be less than 18 years of age and no person shall be employed who has been
convicted of a disqualifying crime as set forth in the Criminal Background Check regulations of the
Division of Long Term Care Residents Protection.

The facility shall have written personnel policies and procedures that adequately support sound
resident care. Personnel records of each employee shall be kept current and available upon request
by the Division representatives and shall contain sufficient information to support placement in the
positions to which assigned.

Minimum requirements for employee physical examinations include:

1 The facility shall have on file results of tuberculin tests performed annually for all employees,
including volunteers who are involved in the care of residents. The tuberculin test to be used is the
Mantoux test containing 5 TU-PPD stabilized with Tween, injected intradermally, using a needle
and syringe, usually on the volar surface of the forearm. Persons found to have a significant
reaction (defined as 10 mm of induration or greater) to tests shall be reported to the Division of
Public Health and managed according to recommended medical practice. A tuberculin test as
specified, done within the twelve months prior to employment or a chest x-ray showing no
evidence of active tuberculosis shall satisfy this requirement for asymptomatic individuals. A
report of this skin test shall be kept on file.
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7.8.2 Employees who do not have a significant reaction to the initial tuberculin test (those individuals

who have less than 10 mm induration) should be retested within 7 - 21 days to identify those who
demonstrate delayed reactions. Tests done within one year of a previous test need not be
repeated in 7 -21 days.

7.8.3 No person, including volunteers, found to have active tuberculosis in an infectious stage shall be

7.9

7.10

permitted to give care and service to residents.

Each applicant of a group home must have a medical evaluation for tuberculosis before being admitted
to a group home. Any resident found to have active tuberculosis in an infectious stage may not be
admitted or continue to reside in a group home.

The licensee shall approve written policies and procedures pertaining to the services the group home
provides. Such policies and procedures should reflect the philosophy and objectives of the home to
provide on a continuing basis good medical, nursing and psychosocial care for all persons admitted to
the home who require such care, Such policies and procedures shall reflect the requirements of
Section 62.7 and include:

7.10.1 Admission, transfer and discharge policies

7.10.2 Categories of residents accepted or not accepted

7.10.3 Physician services

7.10.4 Nursing services

7.10.5 Food and nutrition services including kitchen sanitation, food handling and storage
7.10.6 Rehabilitative services

7.10.7 Pharmaceutical services

7.10.8 Diagnostic services

7.10.9 Housekeeping services

7.10.10 A written policy and procedure denoting care of residents

7.10.10.1 In an emergency
7.10.10.2 During a communicable disease episode
7.10.10.3 In case of critical illness or mental disturbance

7.10.11 Dental services

7.10.12 Social services

7.10.13 Resident activities, recreational, social, religious
7.10.14 Clinical records

7.10.15 Fire and safety policies

7.10.16 Advance directives to include:

7.10.16.1 On admission, inform residents in writing of their right 1) to accept or refuse treatment, 2)
to give written instructions concerning their care and 3) to appoint an agent or proxy to
make health cue decisions.

7.10.16.2 Documenting in medical records whether or not residents have executed advance
directives.

7.10.16.3 Ensuring compliance with requirements of state law on advance directives.
7.10.16.4 Providing education for staff on issues concerning advance directives.

7.10.17 Infection control.

7.11

A aroup home that provides direct healthcare services to persons diagnosed as having Alzheimer’s

disease or other forms of dementia shall provide dementia specific training to those healthcare
providers who must participate in continuing education programs. The mandatory training must
include: communicating with persons diagnosed as having Alzheimer’s disease or other forms of
dementia; the psychological, social, and physical needs of those persons; and safety measures which
need to be taken with those persons. This paragraph shall not apply to persons certified to practice
medicine under the Medical Practice Act, Chapter 17 of Title 24 of the Delaware Code.

5 DE Reg. 1079 (11/1/01)
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3315 Rest (Family) Care Homes

(Break in Continuity of Sections)

4.0 General Requirements

41

4.2

4.3

4.4

4.5

4.6
4.7

4.8
4.9

4.10

4.11

Each resident shall be given a physical/medical examination within ninety (90) days prior to placement
and at least every three (3) years thereafter and/or more frequently as required by the Affiliated Social
Agency/Program or the Division of Public Health.

A statement of level of care of the resident will be issued prior to placement and at least yearly
thereafter. Determination of level of care will be done by a nursing representative of the Division of
Public Health.

All required records maintained by the home shall be open to inspection by authorized representatives
of the Division of Public Health and/or affiliated agency.

The term "Rest (Family Care) Home" shall not be used as a part of the name of any institution in this
State unless it has been so classified by the Division of Public Health.

A home classified under these regulations shall not admit any person under the age of eighteen (18)
as a resident unless approved by the State Board of Health.

The care provider family members shall not utilize the same sleeping quarters as the residents.

No rules shall be adopted by the licensure or care provider and/or Affiliated social Agency/Program of
any home which are -in conflict with these regulations.

The Division of Public Health shall be notified in writing of any changes in ownership or care provider.

Each licensed home shall have a care provider and/or separate designee who will be responsible for
the supervision of that home.

All Rest (Family Care) Homes will be under the supervision of a full-time care provider. The care
provider will not leave the premises for a sustained period of time (greater than 12 hours) without
delegating necessary duties to a responsible adult whose name is known on file. The Office of Health
Facilities Licensing and Certification, Division of Public Health, is to be notified in case of extended
absence (over one (1) week).

A care provider that provides direct healthcare services to persons diagnosed as having Alzheimer’s

disease or other forms of dementia shall receive annual dementia specific training that includes:
communicating with persons diagnosed as having Alzheimer’s disease or other forms of dementia; the
psychological, social, and physical needs of those persons; and safety measures which need to be
taken with those persons.

DiviSION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
16 DE Admin. Code 14300, 14360 and 18100
PUBLIC NOTICE

Citizenship and Alienage

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is amending the Division of Social
Services Manual (DSSM) regarding Citizenship and Alienage, specifically, State Funded Benefits.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
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Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by April 30, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The proposal amends the Division of Social Services Manual (DSSM) regarding Citizenship and Alienage,
specifically, State Funded Benefits.

Statutory Authority

This regulatory action proposes changes to State funded benefits necessitated by State Fiscal Year 2012
Recommended Operating Budget and Capital Improvement Act.

Background

In State Fiscal Year 1998, (SFY 98), the Delaware legislature appropriated state only funds to provide
coverage of full Medicaid benefits to certain legally residing noncitizens who are ineligible for full Medicaid benefits
because of the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA). This does not
include long term care services. Coverage for these aliens is subject to the availability of state funding.

Summary of Proposal

The purpose of this rule change is to eliminate state funded full Medicaid benefits for certain legally residing
noncitizens and to delete the reference to state funded benefits under the Delaware Healthy Children Program.

Due to budgetary constraints, continued funding for the program was not included in the State Fiscal Year
(SFY) 2012 recommendations of the Health Fund Advisory Committee (HFAC). This recommendation is reflected
in Volume Il of the SFY 2012 Governor’'s Recommended Budget.

Legally residing noncitizens may be found eligible for coverage of emergency services and labor and delivery
only.
The proposed changes are effective July 1, 2011 and affect the following policy sections:

DSSM 14300, Citizenship and Alienage
DSSM 14360, State Funded Benefits
DSSM 18100.1, Alien Status.

Fiscal Impact Statement
A savings of $1,570.000 in tobacco funds is projected.

DMMA PROPOSED REGULATIONS #11-14
REVISIONS:

14300 Citizenship and Alienage

Medicaid must be provided to eligible citizens or nationals of the United States. An individual qualifies as a U.S.
citizen if the person was born in the 50 states and District of Columbia, Puerto Rico, Guam, U.S. Virgin Islands, or
Northern Mariana Islands. Nationals from American Samoa or Swain's Island are regarded as U.S. citizens for
purposes of Medicaid eligibility. Children of a U.S. citizen who are born outside the U.S. may automatically be
eligible for a Certificate of Citizenship.
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The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA, P.L. 104-193) enacted
on August 22, 1996, significantly changed Medicaid eligibility for individuals who are not citizens of the U. S. The
legislation revised the categories of noncitizens who may be determined eligible for Medicaid. The legislation
identifies noncitizens as qualified aliens or nonqualified aliens. Medicaid eligibility for aliens is based on whether
the alien is a qualified or nonqualified alien. The term nonqualified alien also includes illegal aliens.

All applicants, whether citizens or aliens, must meet the technical and financial eligibility criteria of a specific
eligibility group such as SSI related group, AFDC related group, or poverty level related group. Not every alien,

qualified or nonqualified, will be eligible for Medicaid-emergeney-services-and-taberand-deliveryr-only-or-the-state
funded-benefits or emergency services and labor and delivery only.

(Break in Continuity of Sections)
14360 State Funded Benefits

In State Fiscal Year 1998, (SFY 98), the Delaware legislature appropriated state only funds to provide coverage of
full Medicaid benefits to certain legally residing noncitizens who are ineligible for full Medicaid benefits because of
PRWORA. This dees did not include long term care serwces Coverage for these aliens is was subject to the
availability of state funding. : v
eme#geﬁey—seﬁqees—a%abepaﬂd-demm Effectwe July 1 2011 state funded beneflts are no Ionqer ava|lable
for these certain legally residing noncitizens. These aliens may be found eligible for emergency services and labor
and delivery only.

(Break in Continuity of Sections)

18100.1 Alien Status
The DHCP does not provide state-funded-benefits-or coverage of emergency services and labor and delivery only.

Receipt of DHCP benefits cannot be considered by the U.S. Citizenship and Immigration Services (USCIS) when
making public charge determinations.
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DivisioN oF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
16 DE Admin. Code 20310

PUBLIC NOTICE
Long-Term Care Program

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is amending the Division of Social
Services Manual (DSSM) regarding the Long-Term Care program, specifically, Federal Tax Refunds or Advance
Payments provisions in compliance with Section 728 of the Tax Relief, Unemployment Insurance Reauthorization
and Job Creation Act of 2010.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by April 30, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The proposal amends the Division of Social Services Manual (DSSM) regarding the Long-Term Care program,
specifically, Federal Tax Refunds or Advance Payments provisions in compliance with Section 728 of the Tax
Relief, Unemployment Insurance Reauthorization and Job Creation Act of 2010.

Statutory Authority

+ Tax Relief, Unemployment Insurance Reauthorization and Job Creation Act of 2010 (P.L. 111-312)
»  Social Security Administration’s Program Operations Manual System (POMS): SI 01130.600, Retroac-
tive Supplemental Security Income (SSI) and Retirement, Survivors and Disability (RSDI) Payments

Background

The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (P.L. 111-312) was
signed into law on December 17, 2010. Section 728 of this Act disregards federal tax refunds or advance payments
with respect to a refundable tax credit, received after December 31, 2009, as income and as resources (for a
period of 12 months after receipt) for purposes of determining eligibility for all federal or federally-assisted
programs, including Medicaid and the Children’s Health Insurance program (CHIP). Section 728 also provides that
these tax refunds and advance payments are not to be taken into account in determining the amount or extent of
benefits provided under any program subject to this provision, including Medicaid and CHIP. This provision became
effective December 17, 2010, and applies to tax refunds or advance payments received after December 31, 2009,
but before January 1, 2013.

Summary of Proposal

The purpose of the proposed change is to update the length of time certain resources are excluded. Lump sum
retroactive Social Security Act (SSA) payments are now excluded for nine (9) calendar months following the month
of receipt. Tax refunds and advance payments received after December 31, 2009 through December 31, 2012 are
excluded for a period of twelve (12) calendar months following the month of receipt.
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Fiscal Impact Statement
This revision imposes no increase in cost on the General Fund.

DMMA PROPOSED REGULATION #11-15
REVISIONS:

20310.9 Retroactive Social Security Administration Lump Sum Payments

The unspent portion of retroactive SSI and Title Il Retirement, Survivors, and Disability insurance (RSDI)
benefits is excluded from resources for the six nine calendar months following the month of receipt. (See Social
Security Administration’s Program Operations Manual System (POMS) S| 01130.600 for exclusion of retroactive

RSDI benefits.)

(Break in Continuity of Sections)

20310.18 Tax Refunds and Advance Payments

The Tax Relief, Unemployment Insurance Reauthorization and Job Creation Act of 2010 (P. L. 111-312), which
was signed into law on December 17, 2010, includes a provision that requires all programs funded in whole or in
part with Federal funds, to disregard Federal tax refunds for a period of twelve months from the month of receipt.

Tax refunds and advance payments with respect to a refundable tax credit received after December 31, 2009
through December 31, 2012 are excluded from resources for the twelve calendar months following the month of

receipt.

Any portion of the refund or payment that is still retained after that twelve- month period will be a countable
resource.

DIvISION OF PuBLIC HEALTH
Statutory Authority: 16 Delaware Code, Section 1205A (16 Del.C. §1205A)
16 DE Admin. Code 4402, 4406, 4410 and 4469

Health Systems Protections
PUBLIC NOTICE

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 29 of the Delaware Code, Section 7903(10), Delaware Health and Social
Services (DHSS) / Division of Public Health is proposing to amend policies regarding Health Systems Protections
to require certain persons to receive dementia specific training.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Deborah Gottschalk, Chief Policy
Advisor, Office of the Secretary, Main Admin Building, 1901 North DuPont Highway, P.O. Box 906, New Castle,
Delaware 19720-0906 or by fax to (302) 255-4429 by Monday, May 4, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.
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SUMMARY OF PROPOSED CHANGES

The proposal amends policies regarding Health Systems Protections to require certain persons to receive
dementia specific training as required by the amendment to 29 Del.C. §7903 which added a paragraph (10)
directing the DHSS Secretary to adopt regulations which require dementia specific training each year for persons
who are certified, licensed, or registered by the State, and/or who are partially or fully funded by the State, to
provide direct healthcare services to persons diagnosed as having Alzheimer’s disease or other forms of dementia.

The proposed changes affect the following policy sections:

4402 Regulations for Adult Day Care Facilities;

4406 Home Health Agencies —Aide Only (Licensure);
4410 Skilled Home Health Agencies (Licensure);
4469 Personal Assistance Services Agencies.

Statutory Authority
29 Del.C. §7903(10), Powers, duties and functions of the Secretary

4402 Regulations for Adult Day Care Facilities
(Break in Continuity of Sections)
13.0 Personnel/administrative
(Break in Continuity of Sections)

13.17 An Adult Day Care facility that provides direct healthcare services to persons diagnosed as having
Alzheimer’'s disease or other forms of dementia shall provide dementia specific training to those
healthcare providers who must participate in continuing education programs. The mandatory training
must include: communicating with persons diagnosed as having Alzheimer’s disease or other forms of
dementia; the psychological. social, and physical needs of those persons; and safety measures which
need to be taken with those persons. This paragraph shall not apply to persons certified to practice
medicine under the Medical Practice Act, Chapter 17 of Title 24 of the Delaware Code.

(Break in Continuity of Sections)
4406 Home Health Agencies--Aide Only (Licensure)
(Break in Continuity of Sections)

5.0 Administration/Personnel
(Break in Continuity within Section)

5.7.6  Ongoing staff development is required to maintain and improve the skills of the home health aide.
Aides shall attend at least twelve (12) hours annually of staff development activities which shall
consist of in-service training programs, workshops or conferences related to home health care or
specific needs of patients and which shall include but not be limited to:

5.7.6.1 Instruction in how to assist patients to achieve maximum self-reliance through re-learning
and modifying activities of daily living;
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5.7.6.2 Principles of good nutrition;
5.7.6.3 Meal planning, food purchasing and preparation of meals, including special diets;
5.76.4 Information on the emotional and physical problems accompanying illness, disability or
aging;
5.7.6.5 Principles and practices in maintaining a clean, healthy, pleasant and safe environment
that encourages morale building and self-help;
5.7.6.6 Items requiring referral to the clinical director, including changes in the patient's condition
or family situation;
5.7.6.7 Observation, reporting and documentation of patient status;
5.7.6.8 Policies and objectives of the agency;
5.7.6.9 Confidentiality of patient information;
5.7.6.10 Patient rights;
5.7.6.11 Principles of infection control;
5.7.6.12  Verbal/non-verbal communication skills; and
5.7.6.13  Principles of body mechanics.
5.7.6.14  Dementia specific training that includes: communicating with persons diagnosed as having
Alzheimer’s disease or other forms of dementia; the psychological, social, and physical
needs of those persons; and safety measures which need to be taken with those persons.
5.7.7 Documentation of orientation and continuing education must be in each individual’s personnel
record and must include the date(s) and hour(s), content, and name and title of the person
providing the orientation/education.
5.7.8 It is the responsibility of the home health agency to ensure that employees/contractors are
proficient to carry out the care assigned in a safe, effective, and efficient manner.
5.7.9 All newly hired employees and contractors must pass a competency evaluation test prior to
providing care to patients and annually thereafter.
5.7.10 The time allotted for training shall be sufficient to foster safe and skillful services to the patient.
5.7.11 Attendance records must be kept for all orientation and continuing education programs.
12 DE Reg. 1209 (03/01/09)
4410 Skilled Home Health Agencies (Licensure)
(Break in Continuity of Sections)
5.0 Administration/Personnel

(Break in Continuity within Section)

5.8 Staff Development

5.8.1

5.8.2
5.8.3

Staff development must be supervised by a registered nurse with at least one year of home health
and administrative/supervisory experience.

All employees/contractors are required to complete an orientation program.

An orientation/training program should be based on an instruction plan that includes learning
objectives, clinical content and minimum acceptable performance standards. and shall include but
not be limited to:

5.8.3.1 Organizational structure of the agency;

5.8.3.2 Agency patient care policies and procedures;

5.8.3.3 Philosophy of patient care;

5.8.34 Description of patient population and geographic location served;
5.8.35 Patient rights;

5.8.3.6 Agency personnel and administrative policies;
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5.8.3.7 Job description;
5.8.3.8 Disaster Preparedness; and
5.8.3.9 Applicable state regulations governing the delivery of home health care services.

5.8.4 All newly hired/contracted aides shall be required to complete or show evidence of having
completed seventy-five (75) hours of training which shall include instruction and supervised
practicum and which addresses:

5.8.4.1 Personal care services;

5.8.4.2 Principles of good nutrition;

5.8.4.3 Process of growth, development and aging;

5.8.4.4 Principles of infection control;

5.8.4.5 Observation, reporting and documentation of patient status;
5.8.4.6 Maintaining a clean, safe and healthy environment;

5.84.7 Maintaining a least restrictive environment;

5.8.4.8 Verbal/non-verbal communication skills;

5.8.4.9 Reading and recording temperature, pulse and respiration;

5.8.4.10  Safe transfer techniques and ambulation;

5.8.4.11 Normal range of motion and positioning;

5.8.4.12 Principles of body mechanics; and

5.8.4.13  The needs of the elderly and persons with disabilities.

5.8.5 Aides who experience a break in service for greater than two (2) calendar years will be expected to
repeat the seventy-five (75) hour training requirement.

5.8.6 Ongoing staff development is required to maintain and improve the skills of the caregiver. Aides
shall attend at least twelve (12) hours annually of staff development activities which shall consist of
in-service training programs, workshops, or conferences related to home health care or specific
needs of patients and which shall include but not be limited to:

* Instruction in how to assist patients to achieve maximum self-reliance through re-learning and
modifying activities of daily living;

»  Principles of good nutrition;

* Meal planning, food purchasing and preparation of meals, including special diets;

+ Information on the emotional and physical problems accompanying iliness, disability or aging;

« Principles and practices in maintaining a clean, healthy, pleasant and safe environment that
encourages morale building and self-help;

+ ltems requiring referral to the home health agency, including changes in the patient's condition
or family situation;

»  Observation, reporting, and documentation of patient status;

» Policies and objectives of the agency;

» Confidentiality of patient information;

» Patient rights;

»  Principles of infection control;

* Verbal/non-verbal communication skills; and

*  Principles of body mechanics.

5.8.7 Documentation of orientation and continuing education must include the date(s)and hour(s),
content, and name and title of the person providing the orientation/education.

5.8.8 It is the responsibility of the home health agency to ensure that employees/contractors are
proficient to carry out the care assigned in a safe, effective and efficient manner.

5.8.9 All newly hired employees and contractors must pass a competency evaluation test prior to
providing care to patients and annually thereafter.

5.8.10 The time allotted for training shall be sufficient to foster safe and skillful services to the patient.
5.8.11 Attendance records must be kept for all orientation and continuing education programs.
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5.8.12 Dementia specific _training that includes: communicating with persons diagnosed as having
Alzheimer’s disease or other forms of dementia; the psychological, social, and physical needs of
those persons; and safety measures which need to be taken with those persons.

12 DE Reg. 1217 (03/01/09)

4469 Personal Assistance Services Agencies

(Break in Continuity of Sections)
4.0 Administration
4.1 Agency Director
4.1.1  Every Agency shall have a full-time agency director.
4.1.2 The director shall appoint an individual to act in the director's absence.

4.1.3 The director shall have full authority and responsibility to plan, staff, direct and implement the
programs and manage the affairs of the agency.

4.2 Purchase of Contracted Services
4.2.1 The personal assistance services agency maintains responsibility for all services provided to the
consumer.

4.2.2 The personal assistance services agency shall establish a written contractual arrangement with a
contractor for the provision of all services which are not provided directly by employees of the
agency.

4.3 Written Policies

4.3.1 The personal assistance services agency shall have written policies regarding qualifications,
responsibilities and requirements for employment/referral for each job classification.

4.3.2 The written policies shall include but not be limited to:

4.3.2.1 Pre-employment/referral requirements;

4.3.2.2 Position descriptions;

4.3.2.3 Orientation policy and procedure for all direct care workers;

4324 Annual performance review and competency testing policy and procedure; and
4.3.2.5 Program review and evaluation of its program.

4.3.3 Policies shall be reviewed and dated annually and revised as necessary.
4.4 Direct Care Worker Records

4.4.1 Records of each direct care worker shall be kept current and available upon request by authorized
representatives of the Department.

4.4.2 For all direct care workers, the agency shall maintain individual records which shall contain at

least:
4421 Written verification of compliance with pre-employment/referral requirements;
4422 Documentation of competence;
4423 Educational preparation and work history;
4424 Written performance evaluations or consumer satisfaction surveys (annually); and
4425 A letter of appointment specifying conditions of employment/referral.

4426 Health History
4.4.2.6.1 Minimum requirements for pre-employment/referral and annual tuberculosis (TB)
testing are those currently recommended by the Centers for Disease Control and
Prevention of the U.S. Department of Health and Human Services.
44.2.6.2 No person, including volunteers, found to have active tuberculosis in an infectious
stage shall be permitted to give care or service to consumers.
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4.4.26.3 Any person having a positive skin test but a negative X-ray must complete a

statement annually attesting that they have experienced no symptoms which may
indicate active TB infection.

4.4.2.6.4 Areport of all test results and all attestation statements shall be on file at the agency.
44265 Al new direct care workers shall be required to have a pre-employment/referral

physical examination, a copy of which shall be maintained in individual files.

44.2.6.6 Any individual who cannot adequately perform the duties required or who may

jeopardize the health or safety of the consumers shall be relieved of their duties and
removed from the agency until such time as the condition is resolved. This includes
infections of a temporary nature.

4.5 Orientation and Testing

451 All direct care workers are required to complete an orientation program given by the Agency
before providing services to a consumer.

4.5.2 The orientation program shall include but not be limited to:

4521
4522
4523
4524
4525
4526
4527
45238
4529
45210
4521
45212
45213
45214
4.5.2.15
4.5.2.16
45217
45218

45.2.19

4.5.2.20

4.5.2.21
45.2.22
4.5.2.23

Organizational structure of the agency;

Agency consumer care policies and procedures;

Philosophy of consumer care;

Description of consumer population and geographic location served;

Consumer rights;

Agency personnel and administrative policies;

Principles of good nutrition;

Process of growth, development and aging;

Principles of infection control;

Observation, reporting and documentation of consumer status;

Maintaining a least restrictive environment;

Verbal/non-verbal communication skills;

Principles of body mechanics;

The needs of the elderly and persons with disabilities;

Activities of daily living;

Introduction to common assistive technology;

Meal planning, food purchasing and preparation of meals, including special diets;
Information on the emotional and physical problems accompanying illness, disability or
aging;

Principles and practices in maintaining a clean, healthy, pleasant and safe environment
that encourages morale building and self-help;

Items requiring referral to the personal assistance services agency, including changes in
the consumer's condition or family situation;

Confidentiality of consumer information;
Service Plan specific description; and

Applicable state regulations governing the delivery of personal assistance services to
consumers.

4.5.3 All newly hired/contracted direct care workers must pass a competency test prior to providing care
to consumers and annually thereafter.

4.5.31

453.2

he competency test must include questions addressing the competencies listed in Section
4.5.2.
It is the responsibility of the personal assistance services agency to ensure that direct care

workers are proficient to carry out the care assigned in a safe, effective and efficient
manner.
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4.5.4 A Personal Assistance Services Agency that provides direct healthcare services to persons
diagnosed as having Alzheimer's disease or other forms of dementia shall provide dementia
specific _training to those healthcare providers who must participate in continuing education
programs. The mandatory training must include: communicating with persons diagnosed as
having Alzheimer’s disease or other forms of dementia; the psychological, social, and physical
needs of those persons; and safety measures which need to be taken with those persons. This
paragraph shall not apply to persons certified to practice medicine under the Medical Practice Act,
Chapter 17 of Title 24 of the Delaware Code.

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
16 DE Admin. Code 11003.2.1

PUBLIC NOTICE
Child Care Subsidy Program

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend policies in the Division of Social
Services Manual (DSSM) regarding the Child Care Subsidy Program, specifically, Sanctioning TANF and
Transitional Work Program Recipients.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program &
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by April 30, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSED CHANGE

The proposal described below amends policies in the Division of Social Services Manual (DSSM) regarding
the Child Care Subsidy Program, specifically, Sanctioning TANF and Transitional Work Program Recipients.

Statutory Authority
45 CFR §98.20, A child’s eligibility for child care services
Summary of Proposed Change
DSSM 11003.2.1, FANFanrdTransitionWeorkProgram—Sanetions Sanctioning TANF and Transitional Work

Program Recipients: This rule revision restricts TANF and Transitional Work Program (TWP) recipients to self-
arranged care when cooperating to cure a second TANF or TWP sanction. An additional change is proposed to
rename this section to better describe its content.

DSS PROPOSED REGULATION #11-10

REVISIONS:

11003.2.1 FANFand-Fransitional\WerkPregram-Sanetions Sanctioning TANF and Transitional Work
Program Recipients
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Recipients who fail without good cause to meet requirements for the TANF Employment and Training or
Transitional Work Program are sanctioned.

When TANF recipients receive a full family sanction or fail without good cause to comply with the Transitional Work
Program (TWP), they lose their TANF Child Care. This means their child care case will be-elesed close. In order to

regain TANF Child Care, recipients must work to cure the sanction—+meaning-they-must eeeperate by cooperating
with their TANF or TWP requirements.

Clients curing their TANF sanction may be eligible for child care under Presumptive Child Care Services (DSSM
11004.8).

Clients working to cure their TANF and/or TWP sanctions may only use self arranged care. Clients may choose any
child care option beginning the month after the sanction is cured.

See 11003.2.1 TANF & Transitional Work Program - History
See 11003.7.8 Special Needs
See 3017.1 Transitional Work Program

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
16 DE Admin. Code 11003.7.8 & 11003.8

PUBLIC NOTICE
Child Care Subsidy Program

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend Child Care Subsidy Program policies in
the Division of Social Services Manual (DSSM) regarding Special Needs and Necessity of Child Care.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy& Program
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by April 30, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSED CHANGE

The proposed changes described below amend Child Care Subsidy Program policies in the Division of Social
Services Manual (DSSM) regarding Special Needs and Necessity of Child Care.

Statutory Authority
45 CFR §98.20, A child’s eligibility for child care services
Summary of Proposed Changes

DSSM 11003.7.8, Special Needs: The Special Needs rule is being revised by eliminating Special Needs for
children and maintaining it for adults.
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DSSM 11003.8, Necessity of Child Care: This section is being revised to clarify what constitutes a need for
child care. Parents and caretakers must have a need as defined by the Division of Social Services in order to
receive subsidized child care. In the case of a two-parent family both parents must have a need.

DSS PROPOSED REGULATIONS #11-09
REVISIONS:

11003.7.8 Special Needs

45 CFR 98.20

Eligibility
Families requesting Special Needs Child Care must be technically and financially eligible.

The parent/caretaker must meet the need criteria as listed in 11003.8.

To be eligible for Special Needs care the parent/caretaker er—ehild must meet the definition of need as
explained below.

Adults with Special Needs:

A parent/caretaker may be eligible for Special Needs Child Care services if the parent/caretaker has a
condition which makes him/her the-parentfearetaker unable to care for his/her child for some portion of the day.

Documentation of the condition may be provided on the Special Needs Form or any other written
correspondence submitted by a physician or medical professional with the authority to do so.

Families with Protective Child Care Needs:
Children referred by the Division of Family Services (DFS) may be eligible for Special Needs Child Care.
A child that is active with and referred by DFS for child care:
1. is considered to have met the need criteria;
2. does not have to meet the financial criteria;
3. may receive child care regardless of citizenship status.

Families with Transitional Work Program Needs:
Children referred by the Transitional Work Program (TWP) may be eligible for Special Needs Child Care.
A parent/caretaker that is active with and referred by TWP for child care:
1. is considered to have met the need criteria;
2. must have gross household income at or below 200% FPL;
3. is not required to provide a Medical Certification Form or a Special Needs Form.
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DSS staff will authorize childcare for 5 days part time with extended care. Please refer to policy section
11004.9 Authorizing Service. Authorize care for additional time if the parent’'s/caretaker’s activities with TWP
require more than part time care.

11003.8 Necessity Of of Child Care

45 CFR 98.20
For parents/caretakers to receive child care services, DSS must determine if child care is necessary. For two-

parent households, both parents must have a need for child care. Child care is necessary when:

The child is not in school during the hours of the parent’s/caretaker's employment

The child is not in _school during the hours of the parent’s/caretaker's participation in a training or
education component of a DSS Employment and Training program

The child is active with and referred by DFS for child care (See DSSM 11003.7.8)

The parent/caretaker is active with and referred by the DSS Transitional Work Program for child care
(See DSSM 11003.7.8)

The parent/caretaker has a special need (See DSSM 11003.7.8)

| >

© 10

Im

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
16 DE Admin. Code 4002, 4006, 8026 & 8030

PUBLIC NOTICE

Delaware’s Temporary Assistance for Needy Families (TANF) and Refugee Cash Assistance (RCA)
Programs

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend policies in the Division of Social
Services Manual (DSSM) regarding the TANF and Refugee Cash Assistance (RCA) programs specifically,
Excluded Income and Excluded Resources.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program &
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by April 30, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.
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SUMMARY OF PROPOSED CHANGE

The proposal described below amends policies in the Division of Social Services Manual (DSSM) regarding
Delaware’s Temporary Assistance for Needy Families (TANF) and Refugee Cash Assistance (RCA) programs
specifically, Excluded Income and Excluded Resources.

Statutory Authority
The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (P.L. 111-312)

Background

The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (P.L. 111-312) made
changes in the manner federal tax refunds may be considered when determining eligibility for federally funded
programs. The law includes a provision that mandates disregarding tax refunds received after December 31, 2009,
as income and as resources (for a period of 12 months) in programs funded in whole or in part with federal funds.
Under the new law, the total amount of a federal tax refund received after December 31, 2009 — regardless of
whether the refund is the result of a refundable credit, over-withholding, or both — is disregarded as income and
resources in the month received. This resource exclusion is to last for 12 months from the date of receipt of the
refund.

Summary of Proposed Change

The proposed change in policy brings Delaware’s TANF and Refugee Cash Assistance programs into
compliance with new federal law. Federal tax refunds received after December 31, 2009 are disregarded as
income the month they are received and disregarded as a resource for 12 months from date of receipt.

The proposed changes affect the following policy sections:

DSSM 4002.5, Excluded Resources
DSSM 4006, Excluded Income
DSSM 8026.5, Excluded Resources
DSSM 8030, Excluded Income

DSS PROPOSED REGULATIONS #11-08
REVISIONS:

4002.5 Excluded Resources
The equity value of real and personal property owned by a family budget group cannot exceed $10,000.00 for
TANF cases or $1, 000.00 for General Assistance cases. Resources excluded from the resource limitation are:
1. The home which is the usual residence of the family budget group.
2. Automobiles:
An automobile is defined as any motorized vehicle used:
A. for transportation via public roadways or
B. to produce income.
The automobiles owned by members of a cash assistance household are disregarded.
3. One burial plot for each member of the assistance unit.
4. Bona fide funeral agreements (e.g., pre paid burial contracts) up to a total of $1,500.00 for each
member of the budget group.

NOTE: If a funeral agreement valued in excess of $1,500.00 includes both prepaid burial expenses and a
burial plot, the worker will require that the client provide an itemized statement of the estimated value of the plot
and the expenses. The value of the burial plot is an excluded resource and will be considered separately from the
value of the prepaid expenses.

5. Basic maintenance items essential for day-to-day living such as clothes, furniture, and other similarly
essential items.
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6. For a period not to exceed six months, real property that is not used as a residence (see DSSM
4002.6).

7. Tools and equipment necessary to produce income in a self employment enterprise, even if the owner
is not engaged in business currently, but plans to continue it at a future date.

8. Federal major disaster and emergency assistance provided to individuals and families and comparable
disaster assistance provided by State, local governments, and disaster assistance organizations under P.L. 100 -
707.

"Emergency" means any occasion or instance for which, in the determination of the President, Federal
assistance is needed to supplement State and local efforts and capabilities to save lives and to protect property
and public health and safety, or to lessen or avert the threat of a catastrophe in any part of the United States.

"Major Disaster" means any natural catastrophe...which in the determination of the President causes damage
of sufficient severity and magnitude to warrant major disaster assistance to supplement the efforts of available
resources of states, local governments, and disaster relief organizations in alleviating the damage, loss, hardship,
or suffering caused thereby.

9. Restitution made to United States' citizens and permanent resident aliens of Japanese ancestry who
were interned during World War Il pursuant to Title I. of P.L. 100 383.

10. Restitution made by any Aleut who was relocated by authority of the United States from his or her
home village on the Pribilof Islands or the Aleutian Islands during World War Il pursuant to Title 1l of P.L. 100 383.

11. Payments made from the Agent Orange Settlement Fund or any other fund established pursuant to the
settlement in the In Re Agent Orange product liability litigation, M.D.L. No. 381 (E.D.N.Y.).

12. All federal income tax refunds, including Earned Income Tax Credits (EITC)-ireluding-AdvaneeEHGC.

The refund is disregarded regardless of whether the refund is a result of a refundable credit, over
withholding. or both.

Federal tax refunds received during the previous 12 month period by any case member are
disregarded.

13. Cash Value of Life Insurance Policies.

14. The designated Education and Business Account (EBIA) is excluded up to the $5000 maximum. In
addition to the current resource limit, Delaware’s Temporary Assistance For Needy Families Program (TANF) and
General Assistance (GA) Program families will be allowed to establish special Education and Business Investment
Accounts (EBIA) of up to $5000.00, including interest.

Do not consider funds in such accounts as a resource for TANF, GA, or Feed-Stamp food benefit purposes.
Withdrawals from such accounts as a resource must be for approved purposes, count the money as a resource in
the month received. Approved reasons for withdrawal of funds for self-sufficiency needs include, education
expenses, employment start-up needs, entrepreneurship, and to purchase a vehicle or home. If staff is unsure if
the withdrawal meets an approved purpose, contact the pelieyunit Policy Unit for clarification.

Furthermore, a Saving for Education, Entrepreneurship, and Downpayment (SEED) accounts is considered an
EBIA account and is excluded up to the $5000.00 limit.

(Break in Continuity of Sections)

4006 Excluded Income

+ The following kinds of income are disregarded in determining financial eligibility and grant amounts in
TANF and GA:

*  The value of USDA donated foods.

*  The value of food stamps benefits.

» Foster care payments made on behalf of foster children residing in the home.

» Payments made directly to a third party on behalf of a recipient.
EXAMPLE: A friend pays a recipient's electric bill. The payment is made directly to the electric company.
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This payment is not considered as income to the assistance unit.

A one-time bonus payment of $50.00 will be paid from, Delaware's Temporary Assistance For Needy
Families Program funds to teens who graduate from high school by age 19. This bonus will be paid directly
to the high school graduate. Disregard as income and resource the bonus payment, for TANF and Food
Stamp Benefit purposes.

A cash payment made to the TANF unit responsible for household bills by a non-unit member for his or her
share of the common household expenses.

Any bona fide loan including loans for current living expenses. The following criteria must be met to ensure
that the loan is bona fide:

1. Written agreement between the client and the individual or establishment engaged in the business of
making loans to repay the money within a specified time.

2. If the loan is obtained from an individual or establishment not normally engaged in the business of
making loans, obtain one of the following:

a. Borrower's acknowledgement of obligation to repay; or

b. Borrower's expressed intent to repay either by pledging real or personal property or anticipated
income; or
c. A written statement detailing borrower's plans to repay the loan when future anticipated income is
received.

Money received in the form of a non-recurring lump sum payment is to be counted as a resource in the
month received unless specifically excluded from consideration as a resource by other Federal law or
regulations.
Income received under the Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970.
Incentive payments or reimbursement for training related expenses derived from participation in
Institutional and Work Experience Training or special work projects.
Benefits received under the nutrition program for the elderly or the Women, Infants, and Children
Nutritional Program.
All payments received under the VISTA program unless the value of the payment when adjusted to reflect
the number of hours worked is are equal to or greater than the minimum wage currently in effect under the
Fair Labor Standards Act of 1938. In that case the income is treated as earned income and disregards
applicable to the category of assistance are deducted from it.
Payments distributed per capita to or held in trust for members of any Indian tribe under Public Law 92-
254, P.L. 93-134, or P.L. 94-540.
Federal major disaster and emergency assistance provided to individuals and families and comparable
disaster assistance provided by State, local governments, and disaster assistance organizations under P.L.
100-707.

"Emergency" means any occasion or instance for which, in the determination of the President, Federal
assistance is needed to supplement State and local efforts and capabilities to save lives and to protect
property and public health and safety, or to lessen or avert the threat of a catastrophe in any part of the
United States.

"Major Di saster" means any natural catastrophe...which in the determination of the President causes
damage of sufficient severity and magnitude to warrant major disaster assistance to supplement the
efforts of available resources of states, local governments, and disaster relief organizations in
alleviating the damage, loss, hardship, or suffering caused thereby.

Restitution made to United States' citizens and permanent resident aliens of Japanese ancestry who were

interned during World War Il pursuant to Title I. of P.L. 100-383.

Restitution made by any Aleut who was relocated by authority of the United States from his or her home

village on the Pribilof Islands or the Aleutian Islands during World War Il pursuant to Title Il of P.L. 100-383.

Payments made from the Agent Orange Settlement Fund or any other fund established pursuant to the

settlement in the In Re Agent Orange product liability litigation, M.D.L. No. 381 (E. D. N. Y.).

Payments of supportive services or reimbursement of out of pocket expenses made to individual

volunteers serving as foster grandparents, senior health aides, or senior companions, and to persons
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serving in services corps of retired executives and active corps of executives, and any other program
under Title Il and Il pursuant to Section 418 of P.L. 93-113.

+ Tax exempt portions of payments made pursuant to the Alaska Native Claims Settlement Act, P.L. 92-203.
+ Payments of Experimental Housing Allowance Program made under annual contributions contracts
entered into prior to January 1, 1975, under Section 23 of the U.S. Housing Act of 1937, as amended.

* Receipts distributed to members of certain Indian tribes which are referred to in Section 5 of P.L. 94-114.
* Housing subsidies provided under Section 8 of the U.S. Housing Act.
» Benefits paid to eligible households under the Home Energy Assistance Act of 1980.
+ Home energy assistance based on need, such as, but not limited to home energy assistance from the
following agencies:
Kingswood Community Center
Peoples' Settlement Association
Catholic Social Services, Inc.
Neighborhood House, Inc.
Community Housing, Inc.
Jewish Family Service of Delaware
Salvation Army
Community Action (Sussex County)

» Assistance from other agencies and organizations provided that no duplication exists between such other
agency and that provided by DSS. To assure that non-duplication exists, determine that the aid granted by
another agency is for a different purpose. For example, vocational rehabilitation provides cash allowances
(usually $25 per week) to reimburse clients for costs such as transportation related to their participation in
a training program.

*  For the TANF program: All federal tax refunds.

+ Earned Income Tax Credits (EITC).

* Income received from the Census Bureau April 01, 2000 through December 31, 2000.

(Break in Continuity of Sections)

8026.5 Excluded Resources

The equity value of real and personal property owned by a family budget group cannot exceed $1,000.00.
Resources excluded from the $1,000.00 resource limitation are:

1. The home which is the usual residence of the family budget group.

2. One automobile, the equity value of which does not exceed $1,500.00. The equity value is the difference
between the automobile's fair market value and the amount still owed for it. The equity value in excess of
$1,500.00 is counted towards the $1,000.00 resource limitation. The entire equity value of other automobiles
owned by the individual is counted as a resource.

NOTE: The fair market value of an automobile is determined by finding the car's trade-in value in the NADA
Used Car Guide. If the client disagrees with this valuation, he/she may obtain a statement of the car's value from
an automobile dealer.

The increased value of a motor vehicle specially equipped with devices for the handicapped is not counted.
Farm vehicles that are used to produce income are excluded from consideration as a resource.

EXAMPLE: A client owns a car which has a fair market value of $5,000.00. The client owes $3,000.00 on it.
The car's equity value is $2,000.00. Its resource value for financial assistance purposes is $500.00 ($2,000.00 -
$1,500.00).

3. One burial plot for each member of the assistance unit.

4. Bona fide funeral agreements (e.g., pre-paid burial contracts) up to a total of $1,500.00 for each member of
the budget group.

NOTE: If a funeral agreement valued in excess of $1,500.00 includes both prepaid burial expenses and a
burial plot, the worker will require that the client provide an itemized statement of the estimated value of the plot
and the expenses. The value of the burial plot is an excluded resource and will be considered separately from the
value of the prepaid expenses.
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5. Basic maintenance items essential for day-to-day living such as clothes, furniture, and other similarly
essential items.

6. For a period not to exceed six months, real property that is not used as a residence (see DSSM 8026.6).

7. Tools and equipment necessary to produce income in a self-employment enterprise, even if the owner is
not engaged in business currently, but plans to continue it at a future date.

8. Federal major disaster and emergency assistance provided to individuals and families and comparable
disaster assistance provided by State, local governments, and disaster assistance organizations under P.L. 100-
707.

"Emergency" means any occasion or instance for which, in the determination of the President, Federal
assistance is needed to supplement State and local efforts and capabilities to save lives and to protect
property and public health and safety, or to lessen or avert the threat of a catastrophe in any part of the
United States.

"Major Di saster" means any natural catastrophe...which in the determination of the President causes
damage of sufficient severity and magnitude to warrant major disaster assistance to supplement the
efforts of available resources of states, local governments, and disaster relief organizations in
alleviating the damage, loss, hardship, or suffering caused thereby.

9. All federal income tax refunds, including Earned Income Tax Credits (EITC)—ireluding-Advance-EHC.

o . _
The refund is disregarded regardless of whether the refund is a result of a refundable credit, over
withholding, or both.
Federal tax refunds received during the previous 12 month period by any case member are disregarded.
10. A sponsor's resources cannot be considered available solely because the person is serving as a sponsor.
11. Cash value of Life Insurance Policies.

(Break in Continuity of Sections)

8030 Excluded income
The following kinds of income are disregarded in determining financial eligibility and grant amounts in RCA:
*  The value of USDA donated foods.
*  The value of food stamps benefits.
» Foster care payments made on behalf of foster children residing in the home.
» Payments made directly to a third party on behalf of a recipient.
EXAMPLE: A friend pays a recipient's electric bill. The payment is made directly to the electric company. This
payment is not considered as income to the assistance unit.
« Earnings received by children under the Summer Youth Program of the Job Training Partnership Act of
1982 for a period not to exceed six (6) months.
* A cash payment made to the RCA unit responsible for household bills by a non-unit member for his or
her share of the common household expenses.
* Any bona fide loan including loans for current living expenses. The following criteria must be met to
ensure that the loan is bona fide:
1. Written agreement between the client and the individual or establishment engaged in the business of
making loans to repay the money within a specified time.
2. If the loan is obtained from an individual or establishment not normally engaged in the business of making
loans, obtain one of the following:
a. Borrower's acknowledgement of obligation to repay; or
b. Borrower's expressed intent to repay either by pledging real or personal property or anticipated
income; or
c. A written statement detailing borrower's plans to repay the loan when future anticipated income is
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received.

* ncome received under the Uniform Relocation Assistance and Real Property Acquisition Policies Act
of 1970.

* Incentive payments or reimbursement for training related expenses derived from participation in
Institutional and Work Experience Training or special work projects under the Work Incentive Program.

* Benefits received under the nutrition program for the elderly or the Women, Infants, and Children
Nutritional Program.

» All payments received under the VISTA program unless the value of the payment when adjusted to
reflect the number of hours worked

* is are equal to or greater than the minimum wage currently in effect under the Fair Labor Standards Act
of 1938. In that case the income is treated as earned income and disregards applicable to the category
of assistance are deducted from it.

+ Payments distributed per capita to or held in trust for members of any Indian tribe under Public Law 92-
254, P.L. 93-134, or P.L. 94-540.

* Federal major disaster and emergency assistance provided to individuals and families and comparable
disaster assistance provided by State, local governments, and disaster assistance organizations under
P.L. 100-707.

"Emergency" means any occasion or instance for which, in the determination of the President, Federal
assistance is needed to supplement State and local efforts and capabilities to save lives and to protect
property and public health and safety, or to lessen or avert the threat of a catastrophe in any part of the
United States.

"Major Dis aster" means any natural catastrophe...which in the determination of the President causes
damage of sufficient severity and magnitude to warrant major disaster assistance to supplement the
efforts of available resources of states, local governments, and disaster relief organizations in
alleviating the damage, loss, hardship, or suffering caused thereby.

+ Payments of supportive services or reimbursement of out-of pocket expenses made to individual
volunteers serving as foster grandparents, senior health aides, or senior companions, and to persons
serving in services corps of retired executives and active corps of executives, and any other program
under Title Il and Il pursuant to Section 418 of P.L. 93-113.

* Housing subsidies provided under Section 8 of the U.S. Housing Act.

* Benefits paid to eligible households under the Home Energy Assistance Act of 1980.

* Home energy assistance based on need, such as, but not limited to home energy assistance from the
following agencies:

Kingswood Community Center

Peoples' Settlement Association

Catholic Social Services, Inc.

Neighborhood House, Inc.

Community Housing, Inc.

Jewish Family Service of Delaware

Salvation Army

Community Action (Sussex County)

» Assistance from other agencies and organizations provided that no duplication exists between such
other agency and that provided by DSS. To assure that non-duplication exists, determine that the aid
granted by another agency is for a different purpose. For example, vocational rehabilitation provides
cash allowances (usually $25 per week) to reimburse clients for costs such as transportation related to
their participation in a training program.

»  All federal tax refunds, including Earned Income Tax Credits (EITC).

* Income of an individual acting as a refugee's sponsor.

Income received from the Census Bureau from April 1, 2000 through December 31, 2000
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DEPARTMENT OF LABOR
DIVISION OF INDUSTRIAL AFFAIRS
Office of Workers’ Compensation
Statutory Authority: 19 Delaware Code, Sections 2322B, C, E, and F
(19 Del.C. 882322B, C, E, and F)
19 DE Admin Code 1341

1341 Workers’ Compensation Regulations
PUBLIC NOTICE

The Secretary of Labor, in accordance with 19 Del.C. §§2322B, C, E, and F, has proposed revisions to the
rules and regulations relating to the Delaware Workers' Compensation Health Care Payment System. These
proposals revise the Fee Schedule Instructions and Guidelines, Utilization Review, and Forms regulations; and add
a 7th Practice Guideline, "Lower Extremities”, to the regulations.

A public meeting will be held before the Health Care Advisory Panel ("Panel") at 4:00 p.m. on May 2, 2011, in
the Department of Labor Fox Valley Annex, 4425 N. Market Street, Wilmington, Delaware 19802 where members
of the public can offer comments. Anyone wishing to receive a copy of the proposed rules may obtain a copy from
Donna Forrest, Medical Component Manager, Office of Workers’ Compensation, Division of Industrial Affairs,
Department of Labor, 4425 N. Market Street, Wilmington, Delaware, 19802. Persons wishing to submit written
comments may forward these to the Panel at the above address. The final date to receive written comments will be
at the public meeting.

The Panel will consider making a recommendation to the Secretary at the regularly scheduled meeting
following the public hearing.

1341 Workers’ Compensation Regulations

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A copy ofthe
regulation is available at:

1341 Workers’ Compensation Regulations

DEPARTMENT OF SAFETY AND HOMELAND SECURITY
DIVISION OF STATE POLICE

Statutory Authority: 24 Delaware Code, Section 1304 (24 Del.C. §1304)
24 DE Admin. Code 1300

PUBLIC NOTICE
1300 Board of Examiners of Private Investigators & Private Security Agencies

Notice is hereby given that the Board of Examiners of Private Investigators and Private Security Agencies, in
accordance with Del. Code Title 24 Chapter 13 proposes to amend Adopted Rule 1.0 — Firearms Policy; Adopted
Rule 7.0 — Employment Notification; and Adopted Rule 8.0 — Criminal Offenses. The amendment to Rule 1.0 will
clarify the requirement of three (3) qualifying shoots within a calendar year. The amendment to Rule 7.0 will allow
the rejection of an individual for make a false statement when submitting their application. The amendment to Rule
8.0 will clarify the offenses that are included in moral turpitude. If you wish to view the complete Rules, contact Ms.
Peggy Anderson at (302) 672-5304. Any persons wishing to present views may submit them in writing, by April 30,
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2011, to Delaware State Police, Professional Licensing Section, P.O. Box 430, Dover, DE 19903. The Board will
hold its quarterly meeting Thursday, April 28, 2011, 10:00am, at the Tatnall Building, 150 William Penn Street,
Room 113 in Dover, Delaware.

1300 Board of Examiners of Private Investigators & Private Security Agencies

1.0 Firearm’s Policy

1.1

1.2

No person licensed under Title 24 Chapter 13 Sections 1315 & 1317 shall carry a firearm unless that
person has first passed an approved firearms course of instruction and an initial qualification
administered by a Board approved certified firearms instructor. The course of instruction shall include
a minimum 40 hours of training. The Betestive Professional Licensing Section may waive the 40 hour
training requirement depending upon the applicant's professional credentials, training and/or work
experience (i.e. prior law enforcement).

Individuals licensed to carry a firearm must shoot a minimum of three (3) qualifying shoots per
calendar year, scheduled on at least two (2) separate days, with a reecemmended minimum 90 days
between scheduled shoots. Of these three (3), there will be one (1) mandatory "low light" shoot.
Simulation is permitted and it may be combined with a daylight shoot. The initial qualification shoot
may be used to fulfill one day and one low light requirement during the first year.

1.2.1  An individual not meeting the minimum qualifications set forth in 1.2. may have their firearms

license suspended until such time that they meet the minimum three (3) qualifying shoots within
the calendar year.

1.3 Firearms - approved type of weapons
1.3.1  9mm
1.3.2 .357
1.3.3 .38
1.34 .40

14 All weapons must be either a revolver or semi-automatic and must be double-action or double-action
only and must be maintained to factory specifications.

1.5 Under no circumstances will anyone be allowed to carry any type of shotgun or rifle or any type of
weapon that is not described herein.

1.6 All individuals must qualify with the same type of weapon that he/she will carry.

1.7 All ammunition will be factory fresh (no re-loads).

1.8 The minimum passing score is 80%.

1.9 All licenses are valid for a period of five (5) years, subject to proof of compliance of Rule 1.0 by
submission of shoot certification or re-certification forms by January 31st of each year for the previous
calendar year.

1.10  Firearms Instructors

1.10.1 Firearms instructors must be certified by the National Rifle Association, a law enforcement training

and standards commission (i.e. C.O.P.T.), and/or another professional firearms training institution
as a "certified firearms instructor".

1.10.2 Firearms instructors are restricted to teaching and qualifying individuals according to the type of

firearm matching their certification. (For example, a certified shotgun instructor may only instruct
and qualify individual with the shotgun.)

1.10.3 All firearms instructors must be approved by the Board before they are authorized to instruct or

qualify individuals licensed under Title 24 Chapter 13.

Adopted 11/04/1994
3 DE Reg. 960 (1/1/00)

7 DE Reg. (3/1/04)

13 DE Reg. 502 (10/01/09)
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2.0

3.0

4.0

5.0

3.1

3.2

5.1

Nightstick, Pr24, Mace, Peppergas and Handcuffs
To carry the above weapons/items a security guard must have completed a training program on each
and every weapon/item carried, taught by a certified instructor representing the manufacturer of the
weapon/item. Under no circumstances would a person be permitted to carry any other type weapon/
item, unless first approved by the Director of the Board of Examiners.

Adopted 11/04/1994
13 DE Reg. 502 (10/01/09)

Personnel Rosters and Job Assignments

Anyone licensed under 24 Del.C. Ch. 13 shall submit an alphabetical personnel roster and a job site
list to the director of the Detective Licensing Section by the tenth of every month. Alphabetical
personnel rosters shall include the full name, DOB, race, sec, expiration date, and position code of
each individual in your employ. For example:

Mark A. Smith 01/25/60 W M 01/25/99  FA
Helen E. White 03/17/71 B F 03/17/00  FA
John F. Henry 05/23/43 B M 05/23/00 PI
James D. Williams 12/03/40 W M 06/30/99 MG
Frank G. Montgomery 07/24/55 B M 06/30/99 LH
Anne L. Murray 10/20/40 W F 06/30/99 CO

SG  Security Guard

FA Firearm’s

Pl Private Investigator
MG  Delaware Manager
LH License Holder

CO  Corporate Officer

Job site lists shall include the name, address, location, and hours of coverage. For example:
The DuPont Industry
Barley Mill Road
2200 - 0600 Hours, Monday, Wednesday, and Friday
Adopted 11/04/1994
3 DE Reg 960 (1/1/00)

Record Book; Right of Inspection

All persons licensed under 24 Del.C. Ch.13 shall keep and maintain at their place of business, at all
times, a book that shall contain the names and positions of all employees along with the location that
each employee is assigned to work. This book shall contain all current personnel information and at all
times shall be current and up-to-date to include the list of weapons/items each employee is qualified to
carry, the certification dates, scores and the serial number of the weapon/item, if applicable.

Adopted 11/04/1994
3 DE Reg 960 (1/1/00)

Uniforms, Patches, Badges, Seals, Vehicular Markings Amended 04/17/97

No person licensed under 24 Del.C. Ch. 13 shall wear or display any uniform, patch, or badge unless
first approved by the Board of Examiners. The use of “patrol” and/or “officer” on any type of uniform,
patch, badge, seal, vehicular marking or any type of advertisement shall first be proceeded by the
word “security”. Under no circumstances shall a uniform, patch, badge, seal, vehicular marking,
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5.2

5.3

6.0
6.1

6.2

7.0
71

letterhead, business card or any type of advertisement contain the seal or crest of the State of
Delaware, any state of the United States, the seal or crest of any county or local sub division, or any
facsimile of the aforementioned seals or crests.

Advertisement and other forms of publications:

5.21

5.2.2

No letterhead, business card, advertisement, or other form of publication including but not limited
to uniforms, patches, badges, seals, vehicular markings and similar items may be used or
displayed unless first approved by the Board of Examiners. No such items will be approved by the
Board if the item will mislead the public by confusing the licensee and/or his/her employees with
official law enforcement agencies and/or personnel.

All uniforms displaying a patch must contain an approved patch that is not generic in nature. The
patch must have the name of the agency printed on it.

Vehicle Identification

5.3.1

5.3.2

5.3.3

5.3.4

5.3.5

No person or entity licensed under Title 24, Chapter 13 of the Delaware C ode shall utilize any
vehicle in the course of activities covered by said Chapter 13, unless the appearance of the
vehicle, including any identifying marking, shall have been first approved by the Board of
Examiners using the standards and criteria set forth in this Rule.

The content of any vehicle marking shall be governed by the standards and criteria set forth in
Rule 5.1 above.

No vehicle utilized for purposes covered by Title 24, Chapter 13 shall have an appearance that
creates a reasonable likelihood of confusion with a police vehicle used by the Delaware State
Police or a law enforcement agency of any state or governmental subdivision. The Board of
Examiners shall have discretion to review the appearance of vehicles, and to make comparisons
with known law enforcement vehicles, in order to enforce this Rule.

In the event that a vehicle is not approved by the Board of Examiners pursuant to this Rule, the
Board may indicate what changes to the vehicle appearance would be sufficient to satisfy the
standard and criteria set forth above.

Auxiliary lights on vehicles, used for patrol, shall be amber and/or clear only. Use of sirens is
prohibited.

Adopted 11/04/1994
3 DE Reg. 960 (1/1/00)
Adopted 11/04/1994

3 DE Reg 960 (1/1/00)
8 DE Reg 325 (8/1/04)

Qualified Manager
A qualified manager cannot be employed by more than one company at the same time. For example;
a person cannot serve as a qualified manager for two separate private security agencies and/or private
investigative agencies.
A qualified license holder must be an owner/partner/corporate officer of the agency requesting
licensure.

Adopted 11/04/1994

8 DE Reg 325 (8/1/04)

Employment Notification
Under no circumstances will a security guard be permitted to be employed by more than two agencies
at a time. It is also the responsibility for each licensed security guard to advise his/her employer(s) of
whom he/she is employed with (i.e. If a security guard is employed with two security guard agencies,
both employers must be made aware of this fact.)
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7.2 Anyone applying for licensure under this chapter may be rejected without refund, or have their license
revoked, for knowingly omitting any criminal history, other material information or to make a false
statement on their application.
7.23  Employers Responsibility

8.0

8.1

7.23.1 A licensed private security agency, after investigation, shall notify the Beteetive Professional

Licensing Office, in writing, of any terminated employees. This information is to be included in the
next monthly roster report following the termination.

7.23.2 A licensed private security agency shall report to the Detective Licensing Office, in writing, the

following:
7.23.2.1 The name of any employee arrested;
7.23.2.2 The name of any employee admitted to any mental hospital ward, mental institution or
sanitarium; or
7.23.2.3 The name of any employee disabled from carrying, owning, or possession a gun by action
of federal or state statute and/or court order, including bond orders and protection from
abuse orders.

Adopted 11/04/1994
4 DE Reg. 361 (8/1/00)
13 DE Reg. 502 (10/01/09)

Criminal Offenses

In addition to those qualifications set forth in Title 24, Chapter 13, no person required to be licensed
under this chapter shall be issued a license, if that person has been convicted of Assault Il ef
OffensiveTouching-misdemeaner within the last three (3) years.

For the purposes of Chapter 13 of Title 24 of the Delaware Code, the Board may deny an application
for a license or suspend or revoke a license if the applicant or licensee has been convicted of a
misdemeanor crime involving moral turpitude. A misdemeanor crime involving moral turpitude
includes, but is not limited to, the following crimes in the Delaware Code (or similar crimes under the
laws of other jurisdictions):

8.2.1 Title 11:
8.2.1.1 §763 Sexual harassment;
8.2.1.2 764 Indecent exposure in the second degree;
8.2.1.3 §765 Indecent exposure in the first degree:

8.2.14 §766 Incest;

8.2.1.5 §767 Unlawful sexual contact in the third degree;
8.2.1.6 §781 Unlawful imprisonment in the second degree;
8.2.1.7 §840 Shoplifting;

8.2.1.8 §861 Forgery:;

8.2.1.9 §871 Falsifying Business Records

8.2.1.10  §881 Bribery

8.2.1.11 §907 Criminal Impersonation

8.2.1.12 §1101 Abandonment of a Child;

8.2.1.13 §1102 Endangering the Welfare of a Child:;
8.2.1.14 §1105 Endangering the Welfare of an Incompetent Person;
8.2.1.15 §1106 Unlawfully Dealing with a Child:

8.2.1.16 §1107 Endangering Children;

8.2.1.17 §1245 Falsely Reporting an Incident;

8.2.1.18 §1341 Lewdness;

8.2.1.19 §1342 Prostitution;
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8.2.1.20 §1343 Patronizing a Prostitute; and
8.2.1.21 §1355 Permitting Prostitution

8.2.2 Title 16

8.2.2.1 §1166 Patient Neglect or Abuse

8.2.3 Title 31

8.23

8.34

8.2.3.1 §3913 Abuse/Neglect/Exploitation/Mistreatment of an Infirm Adult.

Anyone applying for licensure under Title 24 Chapter 13 shall not be issued a license if they have any
pending criminal charge(s) for any crimes listed in this Chapter.

The Beteetive Professional Licensing Section may suspend anyone licensed under Title 24 Chapter 13

who has been arrested and that arrest could result in the conviction of any misdemeanor or felony as
described in this Chapter.

Adopted 11/04/1994
13 DE Reg. 502 (10/01/09)

9.0 Private Investigators

9.1

9.2

9.3

A Private Investigator shall not be a member or employee of any Delaware Law Enforcement
Organization, as defined by the Council on Police Training, or a member or employee of a law
enforcement organization of any other state of federal jurisdiction.

The identification card will bear the employer's name. Upon termination of employment, the
identification card is no longer valid. If seeking employment with another licensed agency, the Private
Investigator must be re-licensed with the new employer and a new identification card will be issued as
in the previous procedure.

A licensed Private Investigator may only be employed by one licensed private investigative agency at
atime.

Adopted 11/04/1994
13 DE Reg. 502 (10/01/09)

10.0 Licensing Fees

10.1

Class A License - Private Investigative Agency

10.1.1 In-State License Holder

10.1.11 Individual - No Employees - Not Corporation

10.1.1.1.1  $230

10.1.1.1.2 $5,000 Bond

10.1.1.1.3 $1,000,000 Liability Insurance per occurrence
10.1.1.2  Corporation - Has Employees

10.1.1.2.1 $345

10.1.1.2.2 $10,000 Bond

10.1.1.2.3 $1,000,000 Liability Insurance per occurrence

10.1.2 Out-of-State

10.2

10.1.2.1 License Holder - Individual and Corporation
10.1.2.1.1 $345
10.1.2.1.2 $10,000 Bond
10.1.2.1.3 $1,000,000 Liability Insurance per occurrence
10.1.2.2  Delaware Manager
10.1.2.2.1 $230
10.1.2.2.2 $5,000 Bond
Class B License - Private Security Agency

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




1024 PROPOSED REGULATIONS

10.2.1 In-State License Holder
10.2.11 Individual - No Employees - Not Corporation
10.2.1.1.1  $230
10.2.1.1.2 $5,000 Bond
10.2.1.1.3 $1,000,000 Liability Insurance per occurrence
10.2.1.2  Corporation - Has Employees
10.2.1.2.1 $345
10.2.1.2.2 $10,000 Bond
10.2.1.2.3 $1,000,000 Liability Insurance per occurrence
10.2.2 Out-of-State
10.2.2.1 License Holder - Individual and Corporation
10.2.2.1.1 $345
10.2.2.1.2 $10,000 Bond
10.2.2.1.3 $1,000,000 Liability Insurance per occurrence
10.2.2.2  Delaware Manager
10.2.2.2.1 $230
10.2.2.2.2 $5000 Bond
10.3  Class C License - Private Investigative & Private Security Agency
10.3.1 In-State License Holder
10.3.11 Individual - No Employees - Not Corporation
10.3.1.1.1 $345
10.3.1.1.2 $10,000 Bond
10.3.1.1.3 $1,000,000 Liability Insurance per occurrence
10.3.1.2  Corporation - Has Employees
10.3.1.2.1 $520
10.3.1.2.2 $15,000 Bond
10.3.1.2.3 $1,000,000 Liability Insurance per occurrence
10.3.2 Out-of-State
10.3.21 Individual and Corporation
10.3.2.1.1 License Holder
10.3.2.1.1.1 $520
10.3.2.1.1.2 $15,000 Bond
10.3.2.1.1.3 $1,000,000 Liability Insurance per occurrence
10.3.2.1.2 Delaware Manager
10.3.2.1.2.1 $345
10.3.2.1.2.2 $10,000 Bond
10.4  Class D License - Armored Car Agency License
10.4.1 License Holder
10.4.1.1 $345
10.4.1.2  Banking Commissioner License as required by 5 Del.C. §3203
10.4.1.3  $10,000 Bond
10.4.1.4  $1,000,000 Liability Insurance per occurrence.
10.4.2 Delaware Manager
10.4.2.1 $230
10.4.2.2  $5000 Bond
10.5 Alllicenses will expire 2 years from the last day of the month they are approved for licesure.
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6 DE Reg. 637 (11/01/02)
7 DE Reg. (03/01/04)

1.0 Use Of Animals
The use of animals is prohibited in the performance of private security activities.
Adopted 04/23/1998
3 DE Reg 960 (1/1/00)

12.0 Use of Rifle and Shotgun

12.1  Whereas there exists a need for private security officers in the State of Delaware to be equipped to
handle situations where the risk of terrorist activity is high, or at special events where there is a high
risk of violent activity or attack, the following rules are established to regulate the use of rifles and
shotguns by security services contractors in the State.

12.2 The Governor of the State of Delaware, or designee, or the Superintendent of State Police, or
designee, may authorize specified security services contractors to deploy guards with rifles and/or
shotguns, as appropriate to the defense of critical infrastructure facilities, or private business facilities
and operations reasonably believed to be at risk of violent activity or attack likely to result in injury or
significant damage to or loss of property. The situations where such protection would be required
would include, but not be limited to:

12.2.1 An increase in the threat level from the Department of Homeland Security to “Orange”, or higher;

12.2.2 Special circumstances where additional protection would be deemed appropriate, including but not
limited to:

12.2.2.1 Credible threats to local facilities or operations;
12.2.2.2  Response to natural disasters;

12.2.2.3  Response to biological or chemical threats;
12.2.2.4  Civil unrest.

12.2.3 Any situation where additional trained responders are required to assist in the protection of life and
property in the State of Delaware;

12.2.4 An armored car company or agency, as defined by 24 Del.C. §1302(1), dealing with a credible
threat or genuine risk to life or to property.

12.3  Guards who would be deployed and authorized to use such additional weaponry would be required to:
12.3.1 Be trained by certified firearms instructors pursuant to State of Delaware standards;
12.3.2 Be required to re-qualify with the weapons on a three times per year basis;
12.3.3 Maintain a handgun firearms license through the State;
12.3.4 Be listed by name on a roster of authorized individuals; and

12.3.5 Maintain employment in good standing with their security services contractor employer at all times
for inclusion on the list.

12.4  Guards using such firearms would be required to maintain strict compliance with the provisions of 24
Del.C. §1321.

12.5 Rifles deemed appropriate for use in the State would be .30 caliber weapons, .223 caliber weapons,
9mm rifle type weapons, and other weapons approved by the Superintendent, or designee, as need
and technology dictate. Shotguns would be of the 12 gauge law enforcement/military style weapons.
All firearms would be subject to the approval of the Superintendent or designee.

10 DE Reg. 1445 (03/01/07)
13.0 Training Requirements

13.1 Each person licensed as a security guard under Title 24 Chapter 13 shall undertake a total of sixteen
(16) hours of training through a program approved by the Board, and any such additional training as
the Board deems appropriate.
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13.2  The required training shall include instruction in legal requirements and limitations, use of force, ethics,
emergency services, diversity, communication, asset protection, and terrorism. The Board, in its
discretion, may require such additional topics as it finds necessary.

13.3  The Detective Licensing Section shall have the authority to require regular reports on training from
licensees and employers, and shall report to the Board on compliance with this regulation.

11 DE Reg. 810 (12/01/07)

DEPARTMENT OF SERVICES FOR CHILDREN, YOUTH AND THEIR
FAMILIES
DiIvISION OF MANAGEMENT AND SUPPORT SERVICES
Statutory Authority: 29 Delaware Code, Section 9020 (29 Del.C. §9020)

PUBLIC NOTICE

501 Procedures for Drug Testing Certain Employees

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and as required by HB 190 of the 145" General Assembly.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Michael Alfree, Deputy Director, Division
of Management and Support Services, 1825 Faulkland Rd., Wilmington, DE 19805 or by fax to (302) 633-2735 by
April 30, 2011.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSED REGULATION

The proposed regulation establishes guidelines by which the Department of Services for Children, Youth and
their Families (DSCYF) will develop a policy requiring all employees in a safety, security sensitive or childcare
position to undergo testing for illegal drugs and commonly abused controlled substances and to establish
procedures for the Department’s drug testing program in order to detect and deter the use of illegal drugs and
illegally held controlled substances by employees.

Statutory Authority
29 Del.C., §9020

Background

HB190 passed by the General Assembly authorized the implementation of a drug testing policy within the
Department.

Summary of Proposed Regulation

The regulation provides guidelines for the adoption of policy and procedures for the implementation of a drug
testing policy at the Department.
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1.0

5.0

501 Procedures for Drug Testing Certain Employees

Authority
29 Del.C.. §9020

Purpose

The purpose of this policy is to affirm the commitment of the Department of Services for Children,
Youth and Their Families (DSCYF) to the protection of children/youth in our care by requiring all
employees in a safety, security sensitive or childcare position to undergo testing for commonly abused
controlled substances and to establish procedures for the department's drug testing program in order
to detect and deter the use of illegal drugs by employees.

Applicability

This policy applies to all employees in a safety, security sensitive or childcare position including merit,
merit exempt and casual/seasonals. If there are any conflicts between this policy and the merit rules,
the merit rules shall prevail unless superseded by a collective bargaining agreement (CBA).

Definitions

“Chain of ¢ ustody”: the method of tracing each urine specimen to maintain control from initial
collection to final disposition.

“Collection sites”: the designated locations where employees present themselves to provide urine
specimens.

“Confirmation test”: an analytical procedure to identify the presence of a specific drug or metabolite,
which is independent of the initial test, performed on the same specimen and which uses a different
chemical principle from that of the initial test to ensure reliability and accuracy.

“Confirmed posit ive res ult”. the presence of a controlled substance in the pure form or its
metabolites, at or above the cutoff level, as identified in two consecutive tests on the same sample
which employ different test methods, and which is determined not to have been caused by an
alternative medical explanation.

“Contractor”: entity paid on a contractual basis to maintain a list of employees in the random testing
pool, select employees for random testing, collect specimens, conduct reasonable suspicion and post-
incident testing, safequard specimens, interpret results, notify DSCYF of positive tests and provide
training to supervisors regarding bases for reasonable suspicion testing.

‘Employee”: any person occupying a safety, security sensitive or childcare position and receiving
compensation as an employee of the DSCYF.

‘Employee Assistance Program (EAP)’: the state of delaware's employee assistance program that
provides services to a benefit covered employee who has tested positive for the use of prohibited
drugs.

“‘Employee testing number’: the employee id (EMPLID) number assigned to each employee by the
Payroll Human Resource Statewide Technology (PHRST) system.

“Security sen sitive positions”: all positions within DSCYF residential facilities including, Ferris
School, Stevenson House Detention Center, New Castle County Detention Center, Grace Cottage,
Snowden Cottage, Mowlds Cottage, Terry Children's Psychiatric Center, Brenford Residential
Treatment Center, Middletown Residential Treatment Center and Silver Lake Consortium.

In addition to positions assigned to the locations listed above, see addendum a for other positions/
classifications covered under this policy.

Policy

It is the policy of the DSCYF to maintain a drug free environment through the use of a reasonable
suspicion, post-incident and random drug testing program. The DSCYF personnel hold positions of
public trust and must not place themselves in a position where client safety may be compromised as a
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result of an employee's drug dependency. Such misconduct conflicts with their duties, poses a risk to
the safety and security of residents, clients, other employees, and the public and jeopardizes the
public's confidence.

6.0 Procedures
6.1 Notice of testing:
6.1.1 This policy will act as an official notice for periodic drug testing. No other announcement will be
made. All employees will receive a copy of this policy and will sign and return the attached receipt
to Human Resources.

6.2 Random testing:
6.2.1 All employees in a safety, security sensitive or childcare position are subject to random testing.

6.2.2 Selection is to be based on a computerized random selection of employee testing numbers, not
names.

6.2.3 Monthly, the drug testing contractor will randomly select EMPLIDs equivalent to 25% of the
random testing population per quarter. Because the selection process is random. some
employees may not be tested within a year, while others may be tested more than once.

6.2.4 Employees will be given and acknowledge receipt of a chain of custody form upon selection and
must report to a designated collection site within twenty-four (24) hours of notification.

6.2.5 Employees notified to report must report for testing to the site specified. No requests to be
excused or rescheduled shall be granted. Any failure to report, refusal to be tested or refusal to
cooperate with the testing procedure will result in the removal from the workplace without pay and
will be considered as a positive result. Employees on initial probation will be terminated from
employment.

6.3 Reasonable suspicion testing

6.3.1 In the event of reasonable suspicion, the facility head will contact human resources, who will make
a determination and contact the contractor if a decision is made to test.

6.3.2 Evidence of reasonable suspicion includes, but is not limited to, observing the employee(s) either
using or possessing a drug, displaying physical symptoms of being under the influence of a drug,
or finding drug paraphernalia in the workplace.

6.4 Incident triggered testing

6.4.1 In the event of an incident triggered event, the facility head will contact human resources, who will
make a determination and contact the contractor if a decision is made to test.

6.4.2 Incident triggered testing is based on any incident involving death or serious injury to a DSCYF
employee, resident or client, loss or significant damage to department property, including any
accident involving a motor vehicle transporting DSCYF clients or residents, or the escape or
runaway of a resident where the security sensitive employee was involved in the incident.

6.5 Specimen collection procedures

6.5.1 Urine specimens will be collected in accordance with current federal department of health and
human service standards. Every effort will be made to assure the dignity and privacy of employees
being tested.

6.5.2 If the contractor determines that the employee is attempting to substitute or adulterate the
specimen, the contractor shall document the fact and direct the employee to provide another
specimen. Both specimens shall be forwarded to the laboratory.

6.6 Laboratory procedures

6.6.1 The laboratory will test for marijuana, cocaine, opiates, phencyclidine and amphetamines. The
initial procedure employed will be the enzyme multiplied immunoassay testing (emit). Cutoff levels
will be consistent with current federal department of health and human service standards.

6.6.2 All positive specimens shall be confirmed using the gas chromatography/mass spectrometry (gc/
ms). which shall be conducted from the same specimen.

6.7 Preservation procedures
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6.8

6.7.1

Specimens determined to contain drugs will be preserved at the laboratory for a minimum of

twelve (12) months. Employees testing positive may. upon written request to human resources,
arrange to have their specimen retested. All costs. including lab fees and transportation shall be
paid by the employee requesting the retest.

Post testing procedures

6.8.1

If the lab results are negative. the sample shall be destroyed.

6.8.2

If the lab results are positive, the report will be forwarded to human resources by the laboratory.

6.8.3

The human resource office will then notify the appropriate division director or designee. They will,

6.8.4

in turn, notify the employee and immediately remove him/her from the workplace without pay until
the employee contacts an accredited drug rehabilitation program, and provides documentation of
same.

The employee is then directed to participate in an accredited drug abuse assistance or

6.8.4

rehabilitation program. Refusal to do so may result in dismissal. All benefit covered employees will
be referred to the state's EAP program for assistance in enrollment.

Before being allowed to return to duty, the employee must provide documentation to human

6.8.5

resources showing that the drug abuse assistance or rehabilitation program was successfully
completed and the employee has been released to return to work. "Successful completion" means
the employee has achieved a drug-free state as determined by the program counselor and
received a negative result from an authorized drug test. The employee will then be required to
pass a "return to duty" drug test paid for by the DSCYF before being cleared to return to work.

Any employee who tests positive on a drug test for a second time within five (5) years from the

6.8.6

date of program completion will be separated from employment without the option to participate in
a treatment program.

Employees on initial probation and casual/seasonal employees who have not satisfied the merit

6.8.7

comparable initial probation requirement will be terminated if they fail a drug test without recourse
to the grievance procedure.

Casual/seasonal employees who have satisfied the merit comparable initial probation requirement

may enter into an accredited drug abuse assistance or rehabilitation program at their own
expense. Refer to Section X. E. For returning to duty.

ADDENDUM A

In_addition to Section IV, Subsection |, security sensitive positions shall include, but are not limited to, the

following positions/classifications within the DSCYF:

Senior Probation and Parole Officer and Probation and Parole Officer Supervisor

Family Service Specialist, Senior Family Service Specialist, Master Family Service Specialist and Family

Service Supervisor

Adolescent Treatment Services Coordinators

Psychiatric Social Worker |, 11, Il

Psychologists and Psychologist Supervisors

Teacher's Aides, Teachers, Principals

Family crisis therapists and family crisis therapist supervisors

Family Service Assistant | and Family Service Assistant |l

Child Care Licensing Specialist and Child Care Licensing Supervisor

Social Service Technician
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DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION
Statutory Authority: 24 Delaware Code, Section 1713(a)(12) (24 Del.C. §1713(a)(12)
24 DE Admin. Code 1700

PUBLIC NOTICE

1700 Board of Medical Licensure and Discipline

The Delaware Board of Medical Licensure and Discipline in accordance with 24 Del.C. §1713(a)(12) has
proposed changes to its rules and regulations as mandated by SB 233 (codified at 24 Del.C. §1713(f)). The
proposal creates new Regulation 31 - Disciplinary Guidelines establishing guidelines for the imposition of
disciplinary sanctions against persons certified or licensed to practice medicine or other professions or occupations
regulated under the Medical Practice Act.

A public hearing will be held on May 3, 2011 at 3:00 p.m. in the second floor conference room A of the Cannon
Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public may offer comments. Anyone
wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware Board of
Medical Licensure and Discipline, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover DE 19904. Persons
wishing to submit written comments may forward the written comments to the Board at the above address. The
final date to receive written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following the
public hearing.

1700 Board of Medical Licensure and Discipline

(Break in Continuity of Sections)
31.0 Disciplinary Guidelines [Authority: 24 Del.C. §1713

31.1 Purpose: The Legislature has created the Board of Medical Licensure and Discipline to assure the
protection of the public from persons who do not meet the minimum requirements for safe practice or
who pose a danger to the public. Pursuant to 24 Del.C. §1713(f). the Board provides the disciplinary
guidelines it will apply to licensees regulated under 24 Delaware Code ., Chapter 17, after a full
investigation and at the conclusion of a hearing after finding violations of the Board’s statute and/or
regulations. The purpose of this rule is to notify applicants of the ranges of penalties which may be
imposed unless the Board finds grounds to deviate from the guidelines due to aggravating or
mitigating circumstances (Rules 31.12 and 31.13). The practice of medicine is already subject to both
civil and criminal penalties. Recognizing its role as protector of the public’s health, safety, and welfare,
the Board offers these guidelines as a means to improve the quality of medical care and not to enforce
the penal code, a responsibility left to law enforcement and to the courts. The purpose of imposing
discipline is to sanction licensees for violation; deter them from future violations; to offer opportunities
for rehabilitation when appropriate; and to dissuade other applicants and licensees from committing
disciplinable offenses.

31.2  Violations and Range of Penalties: When imposing discipline, the Board shall act in accordance with

the following disciplinary guidelines and shall impose a penalty within the range corresponding to the

violations unless grounds to deviate are found. The following identification of categories of offenses
and summary explanations are intended to be descriptive only; the full language of each statutory
provision cited must be consulted in order to determine the conduct included.

31.3 Negligence is an act or omission that deviates from accepted standards of practice in the medical

community
31.3.1 Gross Negligence — a range from 1 year probation with education to 1 year suspension with
reinstatement upon proof of improvement in practice proficiency - §1731(b)(11)
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31.3.2 Pattern of Negligence — a range from 1 year probation to suspension with reinstatement after proof
of satisfactory improvement - §1731(b)(11)

314 Incompetence is failing to exercise appropriate professional judgment or failing to utilize skill to a
degree showing a lack of general competence.

31.4.1 Incompetence in Practice — practice reviewed by organization of the Board's choice and a range
from 1 year probation to revocation - §1731(b)(11)

31.4.2 Failure to Use Skill or Judgment - practice reviewed by an organization of the Board's choice and
a range from $1.000 fine to 6 months probation

31.4.3 Incompetent Acts of Supervision — range from $1.000 fine to $1.000 fine and letter of reprimand -
§1731(b)(10)

31.5 Misconduct is that conduct which is recognized to be unsafe or improper by the ethical and competent
members of the profession. The term also includes, but is not limited to, general conduct that is
dishonorable or unprofessional and that is not addressed in other categories within these guidelines,
and includes acts prohibited by policies expressed in legislation.

31.5.1 General Misconduct - a range from $1.000 fine to 6 months suspension - §1731(b)(1); §1731
(b)(3); §1731(b)(4); §1731(b)(5); §1731(b)(9): §1731(b)(19)

31.5.2 Willful Failure to Report — minimum $5.000 fine and/or 6 months probation - §1731(b)(13):
§1731(b)14; §1731(b)(15); §1731(b)(22)

31.5.3 Unijustified Failure to Cooperate — a range from 6 months probation to 6 months suspension -
§1731(b)(16); §1731(b)(17)

31.6  Criminal Conduct is conduct which violates rules and statutes that define conduct prohibited by the
government. Such unprofessional conduct reflects upon the licensee’s fitness and qualifications to
practice in the healthcare field and detracts from the trust of the public.

31.6.1 Crimes Substantially Related — a range from 90 days probation to suspension with reinstatement
only after proof satisfactory to the board of practice improvement, not to be less than any court-
ordered sanctions — §1731(b)(2)

31.4.2 FEelony Sexual Offenses — revocation - §1731(a)

31.7  Sexual Misconduct — These guidelines cannot define or foresee all the possible scenarios of sexual
misconduct. The professional boundary required between physician and patient is based upon the
fiduciary relationship in which the patient entrusts his or her welfare to the physician, reflects the
physician’s respect for the patient. That boundary, once crossed. severely impacts the patient’s well-
being on an individual basis, and causes distrust to other professional relationships in general. Sexual
misconduct is a harmful example of a boundary violation, occurring in multiple contexts and involving a
wide range of behaviors. Sexual misconduct includes but is not limited to, sexual impropriety towards a
patient, sexual conduct towards patients, sexual harassment in the workplace facilitating a hostile work
environment, sexual conduct between supervisors and subordinates, the commission of sexual
assault and other sexual crimes.

31.7.1 Sexual involvement can occur in circumstances involving two consenting adults. For instance,
sexual involvement with a current patient is generally considered misconduct unless a physician
immediately transfers the patient’s care to another health care provider immediately. Psychiatrists,
pediatricians, and pain management physicians can never have sexual relations with a patient
under any circumstances.

31.7.2 Sexual involvement with former patients is misconduct when the licensee exploits knowledge or
information obtained from the previous physician-patient relationship. Sexual or romantic
relationships between physicians and their patients may exploit the vulnerability of the patient and
may obscure the physician’s objective judgment concerning the patient's health care. Sexual
misconduct between a physician and a patient is never diagnostic or therapeutic. Romantic or
intimate relationships may impede the physician’s ability to confront the patient about
noncompliance with treatment or to bring up unpleasant medical information. Physicians must set
aside their own needs or interests in the service of addressing the patient’s needs. The physician-
patient relationship depends upon the ability of the patient to have absolute confidence and trust in
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the physician, and a patient has the right to believe that a physician is dedicated solely to the
patient’s best interests. If consensual, physician must transfer the patient’'s care to another health
care provider immediately.

31.7.3 Sexual impropriety may include, but is not limited to, sexually suggestive behavior, gestures,
expressions, statements, and it may include failing to respect a patient’s privacy such as in the
following examples:

31.7.3.1 failing to employ disrobing or draping practices that respect the patient’s privacy:

31.7.3.2 examination or touching of a patient’s genital region without donning gloves without clinical
justification;

31.7.3.3 inappropriate comments to a patient about the patient's body, sexual orientation, or
potential sexual performance during the examination; and

31.7.34 performing an intimate examination without clinical justification

31.7.4 Sexual misconduct may include, but is not limited to. physical contact such as:

31.7.4.1 touching breasts, genitals, or other body part without clinical justification; and

31.7.4.2 offering clinical services or prescriptions in exchange for sexual favors.

31.7.5 Sexual Relations with a Patient - a range from 6 months suspensions revocation

31.7.6  Sexual Impropriety Involving Current Patients — education on boundary issues and a range of
minimum $1.000 fine to maximum $10.000 fine to suspension - §1731(b)(23)

31.7.7 Sexual Harassment Associated with Practice (employees) — education on sexual harassment and
a $1.000 fine and a letter of reprimand

31.7.8 Casual embracing and kissing as part of a greeting or acknowledgment of gratitude between
consenting patient and physician is not considered misconduct.

31.8  Billing/Business Issues, includes but is not limited to, charging grossly exorbitant fees for services,
failure to report laboratory costs and failure to disclose to the patient a financial interest.

31.6.1 Financial Exploitation of Patients or Fraud of Others — a range from a minimum $1.000 fine to 6
months probation - §1731(b)(8): §1731(b)(18); §1769

31.6.2 Other Wrongful Transactions - education on billing and a $1.000 fine and letter of reprimand

31.9 False Advertising, includes but is not limited to, false or prohibited statements, exploitation, or
economic injury — $1.000 fine and letter of reprimand - §1731(b)(7): §1731(b)(8)

31.10 Impairment is a condition which renders the licensee unable to practice medicine with reasonable skill
or safety. Impaired licensees are not only at risk of causing patient harm but are also at risk of causing
significant personal endangerment. Impairments include drug abuse, alcohol abuse, and mental or
physical conditions that impede the licensee’s ability to practice with reasonable skill and safety.

31.10.1 Not cooperating with remediation or non-remediable - a range from 6 months suspension to
indefinite suspension until treatment is deemed to be effective

31.10.2 Appears remediable but discipline needed - appropriate treatment with probation and/or
suspension until remediation is proven to the Board

3.11 Administrative Misconduct is conduct that fails to adhere to the standards required for the requlation of
the profession. All licensees in their practice have not only professional medical requirements but
administrative requirements that are integral to their performance as a licensed physician.
Administrative misconduct includes, but is not limited to, disregard of continuing medical education
requirements.

31.111 Failure to comply with other administrative requirements of the Board — $1.000 fine and letter
of reprimand - §1763; §1769; §1769A

31.11.2 Failure to comply with CME requirements - $1.000 fine and requirement to complete CME
within 60 days and license suspended until CME completed, if not completed within 60 days.

31.11.3 Violation of a Board Order (§1731(b)(17)) — Suspension until compliance of Board Order is
accomplished to revocation

31.12 Inappropriate Prescribing is prescribing that fails to follow medically accepted standards to ensure the
patients health and safety. It includes, but is not limited to., misconduct as the failure to follow required
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procedures that have been established to ensure prescriptions are legitimate, prescribing to family or
friends who suffer from addiction or misuse, diversion for self use, and criminal trafficking in dangerous

drugs.

31.12.1 No legitimate medical purpose — education in pharmacology and a range from a letter of
reprimand to suspension - §1731(b)(6)
31.12.2 Failure to follow requirements — $1.000 fine and/or a letter of reprimand — §1731(b)(21)
31.12.3 Failure to follow Federation of State Medical Boards’ Model Policy for the Use of Controlled
Substances for the Treatment of Pain - education in pharmacology of pain management and a
range from $1.000 fine and probation to revocation
31.13 Patient Records Violations — Patient records consist of documentation that reflects the physician-
patient relationship and any misuse of the documentation constitutes a patient records violation.
Failure to adequately maintain patient records includes, but is not limited to, misconduct such as the
failure to adequately document evaluation and/or treatment of the patient, failure to adequately
maintain or store the records, and failure to allow the patient or the patient’s authorized representative
access to the records.
31.13.1 False documentation/alteration — a range from $2,000 fine and letter of reprimand to 6 months
probation
31.13.2 Poor documentation - letter of reprimand
31.13.3 Confidentiality Issues/HIPPA — education on confidentiality/HIPAA and letter of reprimand -
§1731(b)(12)
31.134 Problems with access to patient records which impedes continuity of care - letter of reprimand
-§1761
31.13.5 Notice requirement of Office Closure — letter of reprimand — §1761
31.13.6 Practice Abandonment — Suspension to revocation
31.13.7 Falsely Documenting a Death Certificate - a range from $2.000 fine and letter of reprimand to

6 _months probation - §1731(b)(20)

31.14 Aggravating (worsening) factors when determining the degree of discipline, the board may consider
certain factors, including but not limited to the following:
31.14.1 Prior Disciplinary Offenses
31.14.2 Past Disciplinary Record
31.14.3 Frequency of Acts
31.14.4 Nature and (extreme) gravity of the allegation
31.14.5 False evidence, false statements, other deceptive practices during disciplinary process or

31

proceedings and during the investigative process

.14.6 Dishonest or selfish motive

31

14.7 Motivation; criminal dishonest; or personal gain

31

.14.8 Different multiple offenses

31

.14.9 Failing to comply with rules or orders

31.

14.10 Refusal to acknowledge wrongful nature of conduct and vulnerability of the victim

31.

14.11 Intentional

31.

14.12 Abuse of trust

31.

14.13 Consensus about blameworthiness of conduct

31.

14.14 No consent of patient/Against patient’s will

31.

14.15 Age capacity or vulnerability of patient or victim of licensee’s misconduct

31.

14.16  Severe injury caused by misconduct

31.

14.17 Potential for injury ensuing from act

31.

14.18 Practitioner present competence in medical skills

31.

14.19 Pattern of misconduct
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31.14.20 lllegal conduct
31.14.21 Heinousness of actions
31.14.22 |l repute upon profession
31.14.23  Public’s perception of protection
31.15 Mitigating (lessening) factors when determining the degree of discipline, the board may consider
certain factors, including but not limited to the following:
31.15.1 Absence of prior disciplinary record
31.15.2 Single act
31.15.3 Nature and (minimal) gravity of the allegation
31.154 Voluntary restitution or other actions taken to remedy the misconduct
31.15.5 Remorse and/or consciousness of wrongful conduct
31.15.6 Absence of dishonest or selfish motive
31.15.7 Timely good faith effort to rectify consequences of misconduct
31.15.8 Interim rehabilitation
31.15.9 Remoteness of prior offenses
31.15.10 Length of time that has elapsed since misconduct
31.15.11 Inadvertent
31.15.12 Consent of patient
31.15.13 No apparent vulnerability of patient
31.15.14 No significant injury caused by misconduct
31.15.15 No significant potential for injury ensuing from act
31.15.16  No evidence of motivation of criminal; dishonest or personal gain
31.15.17 Mental or physical health; weak health; cancer
31.15.18 Personal circumstances
31.15.19 Present fitness of the practitioner
31.15.20 Potential for successful rehabilitation
31.15.21  Practitioner’s present competence in medical skills
31.15.22 Personal problems (if there is a connection to violation)
31.15.23 Emotional problems (If there is a connection to violation)
31.15.24 |Isolated incident unlikely to reoccur
31.15.25 Public’s perception of protection

*Please Note: As the remainder of the sections are not being amended they are not being published here.
A copy of the full text of the regulation is available at:

1700 Board of Medical Licensure and Discipline

DIVISION OF PROFESSIONAL REGULATION

Statutory Authority: 24 Delaware Code, Section 2501 (24 Del.C. §2500)

24 DE Admin. Code 2500

PUBLIC NOTICE
2500 Board of Pharmacy

The Delaware Board of Pharmacy, pursuant to 24 Del.C. §2501, proposes to revise their rules and regulations.
The proposed revisions to rule 5.1.13.6 expands the use of electronically transmitted prescriptions beyond just via

facsimile.
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5.0

The Board will hold a public hearing on the proposed rule change on May 18, 2011 at 10:00 a.m., Second Floor
Conference Room A, Cannon Building, 861 Silver Lake Blvd., Dover, DE 19904. Written comments should be sent
to Judy Letterman, Administrator of the Delaware Board of Chiropractic, Cannon Building, 861 Silver Lake Blvd.,
Dover, DE 19904.
The proposed rule change is as follows:

5.1.13.6 Controlled substance prescriptions may erly be electronically transmitted via-a-faesimile.

Dispensing

5.1.13
5.1.13.1

2500 Board of Pharmacy
(Break in Continuity of Sections)

(Break in Continuity within Section)

Electronic Transmission of Prescriptions

All Prescription Drug Orders communicated by way of Electronic Transmission shall:

5.1.13.1.1 be transmitted directly to a Pharmacist in a licensed Pharmacy of the patient’s choice

with no intervening Person having access to the Prescription Drug Order;

5.1.13.1.2 identify the transmitter’s phone number for verbal confirmation, the time and date of

transmission, and the identity of the Pharmacy intended to receive the transmission,
as well as any other information required by Federal or State law;

5.1.13.1.3 be transmitted by an authorized Practitioner or his designated agent; and
5.1.13.1.4 be deemed the original Prescription Drug Order provided it meets the requirements of

5.1.13.2

5.1.13.3

5.1.13.4

5.1.13.5

5.1.13.6
5.1.13.7

this subsection.

The prescribing Practitioner may authorize his agent to communicate a Prescription Drug
Order orally or by way of Electronic Transmission to a Pharmacist in a licensed Pharmacy,
provided that the identity of the transmitting agent is included in the order.

The Pharmacist shall exercise professional judgment regarding the accuracy, validity, and
authenticity of the Prescription Drug Order communicated by way of Electronic
Transmission consistent with existing Federal or State laws and rules.

All electronic equipment for receipt of Prescription Drug Orders communicated by way of
Electronic Transmission shall be maintained so as to ensure against unauthorized access.
Persons other than those bound by a confidentiality agreement pursuant to Section 2.A.
(2)(k) shall not have access to Pharmacy records containing Confidential Information or
personally identifiable information concerning the Pharmacy’s patients.

Controlled substance prescriptions may erby be electronically transmitted via-a-faesimile.
Facsimile prescriptions must meet the following requirements in addition to the above
listed electronic Transmission requirements.

5.1.13.7.1 The prescription order shall include the fax number of the transmitter, the number of

transmitted pages, the name, phone number, and fax number of the pharmacy
intended to receive the transmission, and a confidentiality statement in bold type
stating the electronic transmission should not be seen by unauthorized persons.

5.1.13.7.2 Unless the prescription is written for a schedule Il controlled substance, the prescriber

should not issue the written prescription to the patient.

5.1.13.7.3 A facsimile transmitted prescription order must be reduced to writing, unless received

as a non-fading document, with a notation that the order was received by facsimile.

5.1.13.7.4 The receiving facsimile machine must be in the prescription department to protect

patient-pharmacist-authorized prescriber confidentiality and security.

5.1.13.7.5 Both non-controlled and controlled substance prescriptions may be transmitted via

facsimile following state and federal requirements. All prescription orders for
controlled substances shall be hand-signed by the practitioner.
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*Please Note: As the remainder of the sections are not being amended they are not being published here.
A copy of the full text of the regulation is available at:

2500 Board of Pharmacy

DivISION OF PROFESSIONAL REGULATION
CONTROLLED SUBSTANCE ADVISORY COMMITTEE
Statutory Authority: 16 Delaware Code, Section 4731 (16 Del.C. §4731)

PUBLIC NOTICE

Uniform Controlled Substances Act Regulations

The Delaware Controlled Substance Advisory Committee, pursuant to 16 Del.C. §4700, proposes to revise
their rules and regulations. The proposed revisions to the rules address the audit requirements when a pharmacy
relocates, broaden the categories classes of persons who may give and accept verbal prescriptions, permit
electronic transmission of prescriptions, clarify the non-resident practitioner waiver, require identification to be
presented at the time a controlled substance prescription is picked up only, bar the presentation of controlled
substance prescriptions at drive-through windows, and impose additional security requirements on newly
constructed or renovated pharmacies.

The Board will hold a public hearing on the proposed rule change on May 25, 2011 at 9:30 a.m., Beuna Vista
Conference Center, 661 South DuPont Highway, New Castle, DE 19720. Written comments should be sent to
Judy Letterman, Administrator of the Delaware Controlled Substance Advisory Committee, Cannon Building, 861
Silver Lake Blvd., Dover, DE 19904.

Uniform Controlled Substances Act Regulations

1.0 Controlled Substance Advisory Committee

1.1 The Controlled Substance Advisory Committee (hereafter designated as "the Committee") has a
primary objective to promote, preserve and protect the public health, safety and welfare by regulating
and monitoring controlled substance use and abuse through a program of registration, inspection,
investigation and education. The Committee regulates by registering prescribers, dispensers,
manufactures, distributors, clinics, researchers and other controlled substance registrants (i.e. — dog
handler). Among its functions, the Committee issues and renews licenses; and makes
recommendations to the Secretary of State of new or amended controlled substance regulations and
disciplinary actions of registrants who violate the law. (16 Del.C. § 4700 to the end)

1.2 The Committee shall consist of 9 members: one physician, one dentist, one podiatrist, one
veterinarian, one nurse practitioner, two pharmacists, one physician assistant and one public member.
The Secretary of State will be provided recommendations for appointments to the Committee from the
associated licensing Boards. Members shall have engaged in the prescribing, dispensing or storing of
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2.0

3.0

1.3

1.4

1.5

1.6

1.7

1.8

2.1

2.2

3.1

controlled substances for at least 5 years except for the public member. The public member will be
appointed by the Secretary of State or their designee.

Each Committee member shall serve a term of three years and may succeed themselves for one
additional term. A Committee member whose appointment has expired remains eligible to participate
in Committee proceedings unless replaced by their respective regulatory board.

The Committee shall hold regularly scheduled meetings at least four times a calendar year and at
other times the Committee considers necessary at the request of a majority of the members. A
president and vice-president shall be elected by the members annually.

The conduct of all hearings and issuance of orders shall be in accordance with the procedures
established pursuant to this section, Chapter 101 of Title 29, section 8735 of Title 29, and sections
4731 through 4736 of Title 16.

The Drug Control Administrator for the Division of Professional Regulation, who is an ex officio
member of the Committee without a vote, is responsible for the performance of the regular
administrative functions of the Committee and other duties as the Committee may direct.

A majority of members shall constitute a quorum, and no action shall be taken without the affirmative
vote of at least 5 members. For proceedings involving the denial, suspension or revocation of a
controlled substance registration at least 1 member of the quorum must be from the same profession
as the practitioner whose registration is the subject of the proceeding. Any member who fails to attend
3 consecutive meetings, or who fails to attend at least half of all regular business meetings during any
calendar year, shall automatically upon such occurrence be deemed to have resigned from office and
a replacement shall be appointed by the Secretary of State.

Minutes of all meetings shall be maintained by the Division of Professional Regulation. A record from
which a verbatim transcript can be prepared shall be made of all hearings where evidence is
presented. The expense of preparing any transcript shall be borne by the person requesting it.

13 DE Reg. 281 (08/01/09)

Requirements

Registration shall be on a biennial basis upon forms supplied by the Division of Professional
Regulation and/or Secretary of State for that purpose. A separate registration is required at each
principal place of business or professional practice where controlled substances are manufactured,
distributed, dispensed, or kept for research substances are manufactured, distributed, dispensed, or
kept for research or analysis. Out-of-State registrants who dispense or distribute controlled substances
to patients or facilities in Delaware are required to obtain a registration.

Revocation and Suspension

2.2.1  Revocation of registration by the Federal Government will result in automatic revocation of the

State registration.

2.2.2 Proceedings for denying, suspending or revoking a registration shall be held before the

Committee. The Committee will forward their recommendation in writing to the Secretary of State
for his/her review and decision. Persons complained against may appear personally or by counsel,
and may produce any competent evidence in their behalf in answer to the alleged violation.

2.2.3 Whenever a registration is denied, suspended, or revoked by the Secretary of State, the Secretary

of State or his/her designee will reduce in writing his/her findings and rulings, and the reasons
therefore, and forward them to the persons complained against within 15 days of receiving the
written recommendation of the Committee. This provision shall in no way stay any such denial,
suspension, or revocation. The Secretary of State’s decision is final and conclusive. A person
aggrieved may file an appeal as provided in 16 Del.C. §4786.

13 DE Reg. 281 (08/01/09)

Records and Inventory

Requirements

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




1038 PROPOSED REGULATIONS
3.1.1  Practitioners authorized to prescribe or dispense controlled substance shall maintain a record with
the following information:
3.1.1.1 Name and address of patient
3.1.1.2 Date prescribed
3.1.1.3 Name, strength, refills authorized and amount of medication.

3.1.2 Other records required by 21 CFR 1300 to end of 1316. The information for prescribed controlled
substances may be kept either in a log or on patient records provided such records or logs are
made available for inspection. The information for dispensed controlled substances must be
maintained in a separate log. Entries must include the date dispensed, name and address of the
patient, name and strength of medication, and amount dispensed.

3.1.3 Other persons registered to manufacture, distribute, or dispense controlled substances shall
maintain a record with the following information:

3.1.3.1 Amount received or distributed.
3.1.3.2 Names, addresses and dates regarding these transactions.
3.1.3.3 Other records required by 21 CFR 1300 to the end of 1316.

3.1.4 When a pharmacy relocates to a new building, a complete audit of all controlled substances must
be conducted before the move and within twenty-four hours after the move is complete. If the
relocation occurs in the same building, no inventory count shall be required, so long as a
pharmacist physically moves the controlled substance inventory.

3.2 Accountability Audits

3.2.1  Accountability audits in pharmacies will be accomplished through a review of invoices, prescription
files, other records required by 21 CFR 1300 to the end of 1316.

3.2.2 Accountability audits of registered practitioners will be accomplished through a review of records
to be kept by paragraph 3.1 of this section.

3.2.3 Accountability audits of registered manufacturers and distributors (including wholesalers) will be
accomplished through a review of invoices received and distributed and other records required by
21 CFR 1300 to the end of 1316.

3.3 Final inventory

3.3.1  Pharmacies. Whenever the pharmacist in charge of a pharmacy in the State of Delaware leaves
his position, a complete inventory of all medication covered by 16 Del.C., Ch. 47 will be taken by
the present and prospective pharmacist-in-charge. A copy of such inventory will be sent to the
Office of Controlled Substances and another copy retained on the premises.

For the purpose of this regulation, the "pharmacist-in-charge" is a pharmacist registered with the
State Board of Pharmacy and who is responsible for the prescription department of the registrant.

3.3.2 Registered practitioners who cease legal existence or discontinue business or professional
practice shall notify the Office of Controlled Substances promptly of such fact, and shall provide
the Office with an inventory of controlled substances on hand.

3.4 Retention of Records
3.4.1 Allrecords required by this Regulation must be retained for a period of at least two (2) years.
13 DE Reg. 281 (08/01/09)
4.0 Prescriptions
4.1 Definitions. As used in this section:
411 The term “Act” means the Controlled Substance Act, 16 Del.C., Ch. 47.
4.1.2 The term “practitioner” means physician, dentist, veterinarian, podiatrist, nurse practitioner,

physician assistant or other individual, licensed, registered, or otherwise permitted, by the United
States or the State of Delaware to prescribe, dispense or store a controlled substance in the
course of professional practice but does not include a pharmacist, a pharmacy, or an institutional
practitioner.
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4.2

4.3

4.4

41.5

The term “pharmacist” means any pharmacist licensed by the State of Delaware to dispense
controlled substances and shall include any other person (e.g. pharmacist intern) authorized by
the State of Delaware to prescribe, dispense ir store controlled substances under the supervision
of a pharmacist licensed by this State.

The term “prescription” means an order for medication which is dispensed to or for an ultimate
user but does not include an order for medication which is dispensed for immediate administration
to the ultimate user. (e.g., an order to dispense a drug to a bed patient for immediate
administration in a hospital is not a prescription.)

The terms “register” and “registered” refer to registration required by 16 Del.C. §4732.

Persons Entitled to Issue Prescriptions

4.2.1

A Prescription for a controlled substance may be issued only by a practitioner who is:

4.2.1.1 Authorized to prescribe controlled substances by the jurisdiction in which he is licensed to

practice his profession; and

4.2.1.2 Either registered or exempt from registration pursuant to 16 Del.C. §4732.

4.2.2

4.2.3

A verbal prescription for a controlled substance may only be communicated to a pharmacist ef, a
pharmacy intern or a pharmacy student participating in an approved College of Pharmacy
coordinated practical exoenence program under the direct superV|S|on of a licensed pharmacist by
the prescriber. Pre
the—preseﬂbe#are—l:fet—vahd- Verbal Drescrlotlons for schedule III V controlled substances in a
hospice or long term care facility may be communicated by an authorized agent of the prescriber.

All verbal prescriptions for controlled substances must be verified and authorized by the

4234

prescriber.
Written prescriptions for controlled substances may be transmitted via facsimile or_electronic
transmission by a practitioner or by the practitioner’s authorized agent to a pharmacy erbrwhen

the-transmission-complieswith-21+-GFR-1306-111306-21ard-1306-34.

Purposes of Issue of Prescription

4.3.1

4.3.2

433

A prescription for a controlled substance to be effective must be issued for a legitimate medical
purpose by practitioner acting in the usual course of their professional practice. The responsibility
for proper prescribing and dispensing of controlled substances is upon the prescribing practitioner,
but a corresponding responsibility rests with the pharmacist who fills the prescription. An order
purporting to be a prescription not issued in the usual course of professional treatment or in
legitimate and authorized research is not a prescription within the meaning and intent of §4738 of
the Act and the person knowingly filling such a purported prescription, as well as the person
issuing it shall be subject to the penalties provided for violation of the provisions of law relating to
controlled substances.

A prescription may not be issued in order for a practitioner to obtain controlled substances for
supplying the practitioner for the purpose of general dispensing to patients.

A prescription may not be issued for the dispensing of narcotic drugs listed in any schedule to a
narcotic drug dependent person for the purpose of continuing his dependence upon such drugs,
unless otherwise authorized by law.

Manner of Issuance of Prescriptions. All prescriptions for controlled substances shall be dated and
signed on the day when issued and shall bear the full name and address of the patient, and the name,
address, telephone number and registration number of the practitioner. A practitioner may sign a
prescription in the same manner as he would sign a check or legal document (e.g. J.H. Smith or John
H. Smith). When an oral order is not permitted, prescriptions shall be written with ink or indelible pencil
or typewriter and shall be manually signed by the practitioner. The prescriptions may be prepared by a
secretary or agent for the signature of a practitioner but the prescribing practitioner is responsible
where the prescription does not conform in all essential respects to the law and regulations. A
corresponding liability rests upon the pharmacist who fills a prescription not prepared in the form
prescribed by these regulations. Each written prescription shall have the name of the practitioner
stamped, typed, or hand-printed on it, as well as the signature of the practitioner.

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




1040

PROPOSED REGULATIONS

4.5

4.6

4.7

4.8

Persons Entitled to fill Prescriptions. A prescription for controlled substances may only be filled by a
pharmacist acting in the usual course of his professional practice and either registered individually or
employed in a registered pharmacy or by a registered institutional practitioner.

Dispensing Narcotic Drugs for Maintenance Purposes. No person shall administer or dispense
narcotic drugs listed in any schedule to a narcotic drug dependent person for the purpose of continuing
his dependence except in compliance with and as authorized by Federal law and regulation.
Emergency Dispensing of Schedule Il Substances. In an emergency situation a pharmacist may
dispense controlled substances listed in Schedule |l upon receiving oral authorization of a prescribing
practitioner, provided that the procedures comply with Federal law and regulation.

Expiration of Prescription.

4.8.1 Prescriptions for controlled substances in Schedules Il and Il will become void unless dispensed

within seven (7) days of the original date of the prescription or unless the original prescriber
authorizes the prescription past the seven (7) day period. Such prescriptions earretbe-writter-nor
dispensed-fer-meore-than may be dispensed up to 100 dosage units or a 31 day supply whatever is
the greater atene-time. As an exception to dosage limitations set forth in this subparagraph, and in
accordance with 21 CFR Section 1306.1(b), prescriptions for controlled substances in Schedule Il
for patients either having a medically documented terminal illness or patients in Long Term Care
Facilities (LTCF), may be filled in partial quantities, to include individual dosage units. For each
partial filling, the dispensing pharmacist shall record on the back of the prescription (or another
appropriate record, uniformly maintained, and readily retrievable) the date of the partial filling,
quantity dispensed, remaining quantity authorized to be dispensed and the identification of the
dispensing pharmacist. The total quantity of Schedule Il controlled substances dispensed in all
partial fillings must not exceed the total quantity prescribed.

4.8.2 Schedule Il prescriptions for terminally ill or LTCF patients, shall be valid for a period not to exceed

4.9

4.10

60 days from the issue date unless sooner terminated by the discontinuance of the medication.
Mail Order Prescription. Before dispensing prescriptions for Schedules IlI, 1, IV, V controlled
substances by mail, the registrant and/or the pharmacist-in-charge must assure that the prescription is
valid and written by a prescriber properly registered with the Federal Government. Such verification
may be made either in writing or orally.

Pursuant to authority granted by 16 Del.C. §4732 the Secretary of State finds that waiver of the
registration requirements contained in that section as to non-resident practitioners is consistent with
the publlc health and safety subject to the cond|t|ons contalned in this regulat|on Phamaersts—may

4.10.1 The pharmacist must establish that the name of the non-resident practitioner does not appear on

the list kept by the Office of Controlled Substances of those non-resident practitioners to whom the
waiver granted by this regulation does not apply.

4.10.2 The waiver of the registration requirement provided by the registration shall not apply to non-

resident practitioners determined by the Office of Controlled Substances to have acted in a
manner inconsistent with the Public Health and Safety. The Office of Controlled Substances shall
maintain a list of those non-resident practitioners found by them to have so acted. Pharmacists
shall not honor the prescriptions of non-resident practitioners whose names appear on that list
unless such non-resident practitioners have registered pursuant to the provisions of 16 Del.C.

§4732.
440411 The pharmacist must establish that the nen-resident a practitioner is properly registered to

prescnbe controlled substances under Federal Law. %—Hmaest—ma-y—keep—a—ﬁeeefd—whieh

4402111 The pharmacist and/or an employee under his/her direct supervision must verify the

identification of the bearerand receiver of the controlled substance prescription by reference to

valid photographic identification and—record—the—unique—number—associated—with—the—valid
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photographic-identificationas—part-of-the-preseriptionreecerd. For the purposes of this section, a

valid photographic identification is limited to the following:
4.46-21411.1.1A valid Delaware motor vehicle operator's license which contains a photograph of the
person presenting receiving the prescription - record the license number listed on the
license as part of the preseriptior patient record.
4.40-2211.1.2A valid Delaware identification card which contains the photograph of the person
presenting the prescription - record the identification number listed on the card as part of
the prescription record.
4.46-2-311.1.3A valid United States passport.
4.46-2-411.1.4A valid passport or motor vehicle operator's license or state identification card of another
state, territory or possession of the United States or a foreign country only if it:
4.40-2-11.1.4.1 Contains a photograph of the person presenting receiving the prescription:
4.40-2:11.1.4.2 |s encased in tamper-resistant plastic or is otherwise tamper-resistant.
4.46-2:11.1.4.3 |dentifies the date of birth of the person presenting receiving the prescription and
has an identification number assigned to the document which can be recorded as part
of the preseription patient record.
4.11.2 |.D.s for mail order dispensed controlled substances must comply with all federal standards.

4.11.3 No filled prescription for any Schedule Il controlled substance may be received at any drive
through window. Written prescriptions for Schedule Il controlled substances may be initially
presented at a drive through, but the filled prescription must be picked up inside the pharmacy.

4.142 Except when dispensed directly by a practitioner other than a pharmacy to an ultimate user, no
Schedule V cough preparation containing codeine, dilaudid or any other narcotic cough preparation
may be dispensed without the written or oral prescription of a practitioner.

13 DE Reg. 281 (08/01/09)

5.0 Security and Disposal
5.1 Security
5.1.1  Schedule Il Substances Storage

5.1.1.1 Pharmacies and practitioners must store Schedule Il controlled substances in a burglar
resistant type safe. If the safe weighs less than 750 pounds, it must be bolted, cemented,
or secured to the wall or floor in such a way that it cannot be readily removed. Other types
of substantially construed, securely locked cabinets or drawers are acceptable provided
that the room, storage area or areas shall be provided with electronic intrusion detection
equipment to all sections of the said area or areas where Schedule Il controlled
substances are stored, so as to detect four-step movement (as defined in Section 12.8 of
U.L. Standards 681).
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5.2

5.1.1.1.1  The aforementioned electronic intrusion detection equipment shall be installed using
equipment that must be U.L. approved and listed. The said system must be capable of
transmitting a local alarm to an outside audible device that shall comply with U.L.
Standard 4.64.

5.1.1.1.2  Alocal alarm connection shall not be permitted if the controlled substance premise is
located more than 400 feet from a public roadway. If said controlled substances
premise is more than 400 feet from public roadway or found to be within a location
where such an alarm would not be effective, then the alarm system on said controlled
substances premises shall transmit an alarm signal to a certified station or directly into
a law enforcement agency that has 24-hour monitoring capabilities.

5.1.1.1.3 The Secretary of State may require additional security requirements if he/she deems it
necessary as a result of diversion of controlled substances.

5.1.1.1.4  Definitions: Four-step movement - 12.8 - The system shall respond to the movement
of a Four-step person walking not more than four consecutive steps at a rate of one
step per second. Such Four-step movement shall constitute a "trial", and a sufficient
number of detection units shall be installed so that, upon test, an alarm will be initiated
in at least three out of every four consecutive "trials" made moving progressively
through the protective area.

5.1.1.2 Safes containing Schedule Il controlled substances must be kept locked at all times. They may

be opened only by the practitioner or by the pharmacist-in charge or other designees, who
must be licensed medical professionals.

5.1.1.3 Practitioners who store no more than 400 total dosage units of Schedule Il substances are not

required to comply with the safe or alarm requirements of the Regulation. However, their
Schedule Il controlled substances must be stored in securely locked, substantially
constructed cabinets.

5.1.1.4 Controlled substances listed in Schedules Ill, IV and V shall be stored in a securely locked,

5.1.2

substantially constructed cabinet. Pharmacies may disperse such substances in Schedule
lll, IV and V throughout the stock of non-controlled substances in such a manner as to
obstruct the theft or diversion of the controlled substances. The immediate area in a
pharmacy containing dispersed, controlled drugs must be secured in a manner approved
by the Office of Controlled Substances which will prevent entry by unauthorized persons.
Such a matter includes, but is not limited to, the implementation of a floor to ceiling
physical barrier limiting access to the pharmacy area, motion detectors, strategically
placed surveillance cameras and back-up alarm systems. In addition, Fthe keys to such
area shall at all times be carried by a pharmacist. The doors shall be locked whenever the
area is not directly under the supervision of a pharmacist or a responsible person
designated by the pharmacist.

Pharmacies.

5.1.2.1 Schedule Il controlled substances kept in areas other than prescription areas in pharmacies

must be placed in safes of the type described above. These must be kept locked at all
times and may be opened only by the pharmacist-in-charge or his designee, who must
also be a registered pharmacist.

5.1.2.2 Schedule 1l through V controlled substances kept in areas other than prescription areas in

5.1.3

514

pharmacies must be kept in adequately locked enclosures. They may be opened only by
the pharmacist-in-charge, or his designees, who must be licensed pharmacists.
Report of Loss or Theft. Registrants shall notify the Office of Controlled Substances, of any theft or
significant loss of any controlled substances, or of any prescription blanks, upon the discovery of
such loss or theft. In addition, registrants shall complete the Federal forms regarding such loss or
theft, one copy of which must be filed with the Office of Controlled Substances.

Hypodermic syringes and needles must be secured in an area only accessible to personnel
authorized under 16 Del.C. Ch. 47 to dispense such items.

Disposal

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




PROPOSED REGULATIONS 1043

6.0
6.1

6.2

6.3

6.4

7.0
7.1

7.2

5.2.1 Controlled Substances. Any registrant in possession of any controlled substances and desiring or
required to dispose of such substance or substances shall contact the Office of Controlled
Substances for proper instructions regarding disposal.

5.2.2 Hypodermic Syringe or Needle. Hypodermic syringes or needles shall be destroyed before
disposal in such a manner as will render it impossible to adapt them for the use of narcotic drugs
by subcutaneous injections.

13 DE Reg. 281 (08/01/09)

Procedures for Adoption of Regulations

Notice. Prior to the adoption, amendment or repeal of any of these controlled substances regulations,
the Secretary of State/Committee will give at least twenty (20) days notice of the intended action.

The notice will include a statement of either the terms of substance of the intended action or a
description of the subjects and issues involved, or the time when, the place where present their views
thereon. The notice will be mailed to persons who have made timely request of the Office of Controlled
Substances for advance notice of such rule-making proceedings and shall be published in two
newspapers of general circulation in this State.

Hearing. The Secretary of State shall designate the Committee to preside over hearings. The
Committee will afford all interested persons a reasonable opportunity to submit data, views or
arguments, orally or in writing.

Emergency Regulations. If the Secretary of State, upon the recommendation of the Committee, finds
that an imminent peril to the public health, safety or welfare requires adoption of a regulation upon
fewer then twenty (20) days notice and states in writing his/her reasons for that finding, the Secretary
of State may proceed without prior notice or hearing or upon any abbreviated notice and hearing he/
she finds practicable, to adopt an emergency regulation. Such rules will be effective for a period not
longer than 120 days, but the adoption of an identical rule under the procedures discussed above is
not precluded.

Finding and Availability. The Secretary of State will maintain on file any adoption, amendment or repeal
of these regulations. In addition, copies of these regulations will be available for public inspection at
the Office of Controlled Substances.

13 DE Reg. 281 (08/01/09)

Severability

If any provision of these regulations is held invalid the invalidity does not effect other provisions of the
regulations which can be given effect without the invalid provisions or application, and to this end the
provisions of the regulation are severable.

Pursuant to 16 De I.C. §4718(f) and 16 Del.C . §4720(c) the Secretary of State finds that the
compounds, mixtures or preparations listed in 21 CFR 1301.21, 21 CFR 1308.24 contain one or more
active medical ingredients not having a stimulant or depressant effect on the central nervous system
and that the admixtures included therein are in combinations, quantities, proportions, or concentrations
that vitiate the potential for abuse of the substances which have a stimulant or depressant effect on the
central nervous system, and therefore:

7.2.1  The Secretary of State, as authorized by 16 Del.C. §4718(f) and 16 Del.C. §4720(c), does hereby
except by rule the substances listed in 21 CFR 130.21, CFR 1308.24 and 21 CFR 1308.32 from
Schedules Ill and IV of the Uniform Controlled Substances Act, 16 Del.C. Ch. 47.

13 DE Reg. 281 (08/01/09)
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DEPARTMENT OF TRANSPORTATION
DIVISION OF TRANSPORTATION SOLUTIONS
Statutory Authority: 17 Delaware Code, Sections 134 and 141; 21 Delaware Code, Chapter 41
(17 Del.C. §§134, 141 and 21 Del.C. Ch. 41)
2 DE Admin. Code 2402

2402 Delaware Manual on Uniform Traffic Control Devices

Under Title 17 of the Delaware Code, Sections 134 and 141, as well as 21 Delaware Code Chapter 41, the
Delaware Department of Transportation (DelDOT) is seeking to adopt a revised Delaware version of the Federal
Manual on Uniform Traffic Control Devices (MUTCD). This revision of the Delaware MUTCD, will supersede any
previous versions and is required by revisions to the Federal version of the MUTCD.

The Department will take written comments on the draft changes to the Delaware MUTCD from April 1, 2011
through April 30, 2011. Copies of the Draft Delaware MUTCD can be obtained by reviewing or downloading a PDF
copy at the following web address: http://regulations.delaware.gov/register/april2011/proposed/MUTCD.pdf.

Questions or comments regarding these proposed changes should be directed to: Adam Weiser, P.E., PTOE,
Safety Programs Manager, Division of Transportation Solutions, Delaware Department of Transportation, 169 Brick
Store Landing Road Smyrna, DE 19977 (302) 659-4073 (telephone) (302) 653-2859 (fax)
adam.weiser@state.de.us.

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A copy of the
regulation is available at:

2402 Delaware Manual on Uniform Traffic Control Devices
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text added at the time of the proposed action. Language which is strieken through indicates text being deleted.
[Bracketed Bold la nguage] indicates text added at the time the final order was issued. [Braecketed-stricken
threugh] indicates language deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt within the time
allowed of all written materials, upon all the testimonial and written evidence and information submitted, together
with summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a regulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exact text and citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

DELAWARE STATE FIRE PREVENTION COMMISSION
Statutory Authority: 16 Delaware Code, Sections 6604(1) and 6637(e)
1 DE Admin. Code 706

ORDER

706 Specific Occupancy Requirements

AND NOW, this 15 day of March, 2011, the Delaware State Fire Prevention Commission, in accordance with
16 Del.C. §§6604(1) and 6637(e), for the reasons stated below enters this ORDER adopting and promulgating
regulation 706 SPECIFIC OCCUPANCY REQUIREMENTS, CHAPTER 4 — RESIDENTIAL SMOKE DETECTORS
(the “Regulation”).

NATURE OF PROCEEDINGS; SYNOPSIS OF THE SUBJECT AND SUBSTANCE OF THE PROPOSED
REGULATION

In accordance with procedures set forth in 29 Del.C. Ch. 11, Subch. Ill and 29 Del.C. Ch. 101, the Delaware
State Fire Prevention Commission is adopting the final Regulation To establish the rules and regulations for the
installation of Hard-Wired Smoke Detectors pursuant to Delaware Code, Title16, Chapter 66, §6637.

FINDINGS OF FACT AND CONCLUSIONS

1. The objective of the Delaware State Fire Prevention Commission is to protect the general public,
specifically those persons who are the direct recipients of services regulated by the Delaware State Fire Prevention
Commission, from unsafe practices.
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2. The Regulation reflects the policy and procedures to implement the Delaware State Fire Prevention
Commission’s statutory objective.

3. The Delaware State Fire Prevention Commission has statutory authority to promulgate the Regulation
pursuant to 16 Del.C. §§6604(1) and 6637(e).

DECISION AND ORDER CONCERNING THE REGULATION

NOW THEREFORE, under the statutory authority and for the reasons set forth above, the the Delaware State
Fire Prevention Commission does hereby ORDER that the Regulation be, and that it hereby is, adopted and
promulgated as set forth below. The effective date of this Order is ten days from the date of its publication in the
Delaware Register of Regulations, in accordance with 29 Del.C. §10118(g).

Bob Ricker, Chairman Tom DiCristofaro, Commissioner
David J. Roberts, Vice-Chairman Alan Robinson, Commissioner
Marvin Sharp, Commissioner Kevin Wilson, Commissioner

706 Specific Occupancy Requirements

*Please note that no changes were made to the regulation as originally proposed and published in the
February 2011 issue of the Register at page 732 (14 DE Reg. 732 ). Therefore, the final reg ulation is not
being republished. A copy of the final regulation is available at:

706 Specific Occupancy Requirements

DELAWARE STATE FIRE PREVENTION COMMISSION
Statutory Authority: 16 Delaware Code, Sections 6604(1), 6711(b)(2), 6712(h) and 6717(a)
1 DE Admin. Code 710

ORDER

710 Ambulance Service Regulations

AND NOW, this 15 day of March, 2011, the Delaware State Fire Prevention Commission, in accordance with
16 Del.C. §§6604(1), 6711(b)(2), 6712(h) and 6717(a), for the reasons stated below enters this ORDER adopting
and promulgating regulation 710 AMBULANCE SERVICE REGULATIONS (the “Regulation”).

NATURE OF PROCEEDINGS; SYNOPSIS OF THE SUBJECT AND SUBSTANCE OF THE PROPOSED
REGULATION

In accordance with procedures set forth in 29 Del.C. Ch. 11, Subch. Ill and 29 Del.C. Ch. 101, the Delaware
State Fire Prevention Commission is adopting the final Regulation to ensure a consistent and coordinated high
quality level of ambulance service throughout the State of Delaware focusing on timeliness, quality of care and
coordination of efforts.
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FINDINGS OF FACT AND CONCLUSIONS

1. The objective of the Delaware State Fire Prevention Commission is to protect the general public,
specifically those persons who are the direct recipients of services regulated by the Delaware State Fire Prevention
Commission, from unsafe practices.

2. The Regulation reflects the policy and procedures to implement the Delaware State Fire Prevention
Commission’s statutory objective.

3. The Delaware State Fire Prevention Commission has statutory authority to promulgate the Regulation
pursuant to 16 Del.C. §§6604(1), 6711(b)(2), 6712(h) and 6717(a).

DECISION AND ORDER CONCERNING THE REGULATION

NOW THEREFORE, under the statutory authority and for the reasons set forth above, the the Delaware State
Fire Prevention Commission does hereby ORDER that the Regulation be, and that it hereby is, adopted and
promulgated as set forth below. The effective date of this Order is ten days from the date of its publication in the
Delaware Register of Regulations, in accordance with 29 Del.C. §10118(g).

Bob Ricker, Chairman Kevin Wilson, Commissioner
David J. Roberts, Vice-Chairman Alan Robinson, Commissioner

710 Ambulance Service Regulations

*Please note that due to the size of the regulation as originally pro posed and published in th e February
2011 issue of the Register at page 737 (14 DE Reg. 737) it is not being re published. A copy of the final
regulation is available at:

710 Ambulance Service Regulations

DEPARTMENT OF AGRICULTURE
THOROUGHBRED RACING COMMISSION
Statutory Authority: 3 Delaware Code, Section 4815(b)(3)(c)(3) (3 Del.C. §4815(b)(3)(c)(3))
3 DE Admin. Code 1001

ORDER

1001 Thoroughbred Racing Rules and Regulations

Pursuant to 29 Del.C. §10118 and 3 Del.C. §10103, the Delaware Thoroughbred Racing Commission issues
this Order adopting proposed rules to the Commission's Rules. Following notice and a public hearing on March 15,
2011, the Commission makes the following findings and conclusions:

SUMMARY OF THE EVIDENCE

1. The Commission posted public notice of the proposed rules February 1, 2011 in the Register of Regulations
and for two consecutive weeks in The News Journal and Delaware State News. The Commission proposed to
amend rules and regulations to conform to recently revised national standards for the acceptable levels of
phenylbutazone and oxyphenbutazone in thoroughbred race horses.
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2. The Commission received no written comments. The Commission held a public hearing on March 15, 2011
and received no public comments.

FINDINGS OF FACT AND CONCLUSIONS

3. The public was given notice and an opportunity to provide the Commission with comments in writing and by
testimony at the public hearing on the proposed amendments to the Commission’s Rules.

4. The Commission concludes that the proposed changes to rules 15.1.3.1.5 and 15.1.3.1.6 should be adopted to
reflect current policies, practices, and procedures.

5. The effective date of this Order will be ten (10) days from the publication of this Order in the Register of
Regulations on April 1, 2011.

IT IS SO ORDERED this 15" day of April 2011.

Bernard J. Daney, Chairman

W. Duncan Patterson, Secretary/Commissioner
Henry James Decker, Commissioner

Debbie Killeen, Commissioner

Not present
Edward Stegemeier, Commissioner

1001 Thoroughbred Racing Rules and Regulations

*Please note that no changes were made to the regulation as originally proposed and published in the
February 2011 issue of the Register at page 759 (14 DE Reg. 759 ). Therefore, the final reg ulation is not
being republished. A copy of the final regulation is available at:

1001 Thoroughbred Racing Rules and Regulations

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY

Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
REGULATORY IMPLEMENTING ORDER

210 District School Board Member Special Education Due Process Hearing Training

. Summary of the Evidence and Information Submitted

The Secretary of Education intends to amend 14 DE Admin. Code by adding a new regulation 210 District
School Board Member Special Education Due Process Hearing Training. The regulation is required as a result of
the passage of HB 386 of the 145" General Assembly. The regulation relates to special education due process
hearing training for school district board of education members. The law as written does not apply to charter
schools; therefore, this regulation does not apply to charter schools.

Notice of the proposed regulation was published in the News Journal and the Delaware State News on
February 4, 2011 in the form hereto attached as Exhibit “A”. Comments were received from Governor’s Advisory
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Council for Exceptional Citizens and the State Council for Persons with Disabilities endorsing the proposed
regulation.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code by by adding a new regulation 210
District School Board Member Special Education Due Process Hearing Training in order to outline the criteria and
process for the required training for member of school district boards of education.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 210
District School Board Member Special Education Due Process Hearing Training. Therefore, pursuant to 14 Del.C.
§122, 14 DE Admin. Code 210 District School Board Member Special Education Due Process Hearing Training
attached hereto as Exhibit “B” is hereby amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin.
Code 210 District School Board Member Special Education Due Process Hearing Training hereby amended shall
be in effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 210 District School Board Member Special Education Due Process Hearing
Training amended hereby shall be in the form attached hereto as Exhibit “B”, and said regulation shall be cited as
14 DE Admin. Code 210 District School Board Member Special Education Due Process Hearing Training in the
Administrative Code of Regulations for the Department of Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March 2011.
Department of Education
Lillian M. Lowery, Ed.D., Secretary of Education

Approved this 17th day of March 2011

210 District School Board Member Special Education Due Process Hearing Training

1.0 Purpose

The purpose of this regulation is to outline the criteria and process for the required training for members of
district school boards, including vocational technical school boards. pursuant to 14 Del.C. §1049B. The purpose of
the training is to inform school board members of the educational and legal issues generally involved in special
education due process hearings arising under the Individuals With Disabilities Education Act, 20 U.S.C.§ 1400

(“IDEA”) and Chapter 31 of Title 14 of the Delaware Code (“Chapter 31”).

2.0 Definitions
“District School Board” shall mean reorganized school district boards and vocational technical school
district boards duly appointed or elected pursuant to Chapter 10 of Title 14 of the Delaware Code.
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“Materials” shall mean training aids approved by the Secretary of Education for use in the Special
Education Due Process Hearing Training.

“School Board Member” shall mean a district school board member whether that person is elected,
appointed, or is a volunteer.

“Trainer” means an individual, agency, or organization approved by the Secretary of Education to
provide the Special Education Due Process Hearing Training, in whole or in part.

3.0 Special Education Due Process Hearing Training Requirement

3.1 The Special Education Due Process Hearing Training means the program and materials approved by
the Department of Education consisting of a minimum of two (2) hours and covering the following
topics:

3.1.1 Overview of special education requirements related to the identification, evaluation, and
educational placement of children with disabilities, and the provision of a free, appropriate public
education to children with disabilities; and

3.1.2 Overview of the due process hearing system; and

3.1.3 Summary of other procedural safeguards and dispute resolution options available to parents and
school districts under the IDEA and Chapter 31.

3.2 The training may be provided in a format that includes, but not limited to, an electronic media format or

In person.

4.0 Special Education Due Process Hearing Training Requirement for District School Board Members

4.1 Each district School Board Member shall participate and complete the Special Education Due Process
Hearing Training the later of the following:

4.1.1 Within one (1) year of election, appointment, or voluntary service to a District School Board; or
4.1.2 Within one year of the initial effective date of this requlation.

5.0 Trainer
The training required by this regulation shall be conducted by a trainer as defined in this regulation.

6.0 Materials
The materials used for the training required by this requlation shall be those as defined in this requlation.
14 DE Reg. 760 (02/01/11)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 211

REGULATORY IMPLEMENTING ORDER
211 Notice to School Boards of Due Process Proceedings
I. Summary of the Evidence and Information Submitted
The Secretary of Education intends to amend 14 DE Admin. Code by adding a new regulation 211 Notice to

School Boards of Due Process Proceedings. The regulation is required as a result of the passage of HB 387 of the

145" General Assembly. The regulation relates to notification of special education due process proceedings. This
law applies to both local school boards and charter schools.
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Notice of the proposed regulation was published in the News Journal and the Delaware State News on
February 4, 2011 in the form hereto attached as Exhibit “A”. Comments were received from Governor’s Advisory
Council for Exceptional Citizens and the State Council for Persons with Disabilities endorsing the regulation with
two considerations. The Department has reviewed the comments and has made a wording change as
recommended. An amendment related to board notifications was not made as the regulation was proposed based
on the wording in the current law.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code by adding a new regulation 211 Notice
to School Boards of Due Process Proceedings. The regulation relates to notification of special education due
process proceedings.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 211
Notice to School Boards of Due Process Proceedings. Therefore, pursuant to 14 Del.C. §122, 14 DE Admin.
Code 211 Notice to School Boards of Due Process Proceedings attached hereto as Exhibit “B” is hereby amended.
Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 211 Notice to School Boards of Due Process
Proceedings hereby amended shall be in effect for a period of five years from the effective date of this order as set
forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 211 Notice to School Boards of Due Process Proceedings amended hereby
shall be in the form attached hereto as Exhibit “B”, and said regulation shall be cited as 14 DE Admin. Code 211
Notice to School Boards of Due Process Proceedings in the Administrative Code of Regulations for the
Department of Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March 2011.
Department of Education
Lillian M. Lowery, Ed.D., Secretary of Education

Approved this 17th day of March 2011

211 Notice to School Boards of Due Process Proceedings

1.0 Purpose
The purpose of this regulation is to outline the process for notifying school board members pursuant to
14 Del.C. §3110(d) of special education administrative hearings under the Individuals With Disabilities
Education Act, 20 U.S.C.§ 1400 et seq. (“IDEA”) and 14 Del.C. §3101 et seq (“Chapter 31”) involving
the school district or charter school.

2.0 Definitions
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“School Board” shall mean charter school boards of directors organized pursuant to Chapter 5 of Title
14 of the Delaware Code. and reorganized school district boards and vocational technical school
district boards duly appointed or elected pursuant to Chapter 10 of Title 14 of the Delaware Code.

“School Board Member” shall mean a district school board member or charter school board member
whether that person is elected, appointed, or is a volunteer.

3.0 Privacy and Confidentiality Considerations

Actions taken and documents provided in accordance with this regulation and 14 Del.C. §3110(d) must
comply with IDEA and its reqgulations, the Family Educational Rights and Privacy Act, 20 U.S.C.
§12329g (“FERPA”) and its regulations, the Delaware Freedom of Information Act, 14 Del.C. §10001 et
seq. (“FOIA”), and all other applicable federal and state laws and regulations governing the privacy
and confidentiality of student information and records.

4.0 Notice of Due Process Complaint

41 After receiving notification that a due process complaint has been received by the Secretary of the
Department of Education, the superintendent of a reorganized school district or a vocational technical
school district (“superintendent”) or charter school principal (“principal”) shall provide a copy of the
complaint to each school board member at the next scheduled school board meeting.

4.2 The school board president shall sign a statement that all school board members received a copy of

the complaint and the superintendent or principal shall provide a copy of the statement to the parent(s)
or legal guardian of the child named in the complaint by certified mail.

5.0 Notice of Due Process Hearing Panel Decision
5.1 Within 7 school days of receiving a due process hearing decision, the superintendent or principal shall
provide a copy of the decision to each school board member.
5.2 The superintendent or principal shall send a letter signed by the school board president to the parent
or legal guardian of the child named in the hearing decision by certified mail, stating that the members
of the school board were provided with a copy of the due process hearing panel decision.

6.0 Notice of Parent Request for Judicial Review of Due Process Hearing Panel Decision

6.1 After receipt of the civil action filed by a parent or legal guardian seeking judicial review of a due
process hearing decision pursuant to applicable laws and regulation, the superintendent or principal
shall provide each school board member with a copy of the civil action at the next regularly scheduled
school board meeting.

6.2 The superintendent or principal shall send a letter signed by the president of the school board by
certified mail to the parent(s) or legal guardian of the child named in the civil action stating that the
members of the school board were provided with a copy of the civil action.

7.0 School District or Charter School Request for Judicial Review of Due Process Hearing Panel
Decision

A decision by a reorganized school district or a vocational technical school district or charter school to
seek judicial review of a due process hearing decision must be made by a majority of school board
members.

14 DE Reg. 762 (02/01/11)
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 922

REGULATORY IMPLEMENTING ORDER

922 Children with Disabilities Subpart A, Purposes and Definitions
I. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation
14 DE Admin. Code 922, Children With Disabilities, Subpart A, Purposes and Definitions.

Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA”).

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 922 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.

The revisions to 14 DE Admin. Code 922 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and the
Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 922 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

The Secretary also makes the following specific findings:

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested Section 2.2.4 be revised to substitute “Correction” for “Corrections” in reference to the Department of
Correction. The Department agrees, and has made this non-substantive revision to the regulation.

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
also suggested the definition of “Core Academic Subjects” in Section 3.0 be revised to substitute “world languages”
for “foreign languages” to be consistent with the high school graduation requirements in 14 DE Admin. Code 505.
The Department agrees, and has made this non-substantive revision to the regulation.

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested the definition of “Free Appropriate Public Education” in Section 3.0 be revised to reflect the provisions of
a recent change to 14 Del.C. 3101 requiring that special education and related services provide significant learning
and meaningful benefit to children with disabilities gauged to their potential. The Department agrees, and has
made this revision to the regulation for consistency with recent changes to the Delaware Code.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 922.
Therefore, pursuant to 14 Del.C. §122, 14 DE A dmin. Cod e 922, attached hereto as Exhibit “B” is hereby
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amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 922 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 922 shall be in the form attached hereto as Exhibit “B”, and said regulation

shall be cited as 14 DE Admin. Code 922 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,

2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March, 2011.
Department of Education

Lillian M. Lowery, Ed.D., Secretary of Education
Approved this 17th day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt

922 Children with Disabilities Subpart A, Purposes and Definitions

Non-regulatory note: Some sections of this regulation are shown in italics. Federal law requires that the
Delaware Department of Education identify in writing any Delaware rule, regulation or policy that is a state-imposed
requirement rather than a federal requirement (see 20 USC §14079a)(2)). The italicized portions of this regulation
are Delaware-imposed requirements for the education of children with disabilities and are not specifically required
by federal special education law and regulations.

(Break in Continuity of Sections)

3.0 Definitions Applicable to Regulations 922 to 929:
“Act” means the Individuals with Disabilities Education Act, as amended.
(Authority: 20 U.S.C. 1400(a); 14 Del.C. §3110)
“Assistive T echnology De vice” means any item, piece of equipment, or product system, whether
acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or

improve the functional capabilities of a child with a disability. The term does not include a medical
device that is surgically implanted, or the replacement of such device.

(Authority: 20 U.S.C. 1401(1); 14 Del.C. §3110)
“Assistive Technology Service” means any service that directly assists a child with a disability in the
selection, acquisition, or use of an assistive technology device. The term includes:

The evaluation of the needs of a child with a disability, including a functional evaluation of the child
in the child's customary environment;

Purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by
children with disabilities;
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Selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing
assistive technology devices;

Coordinating and using other therapies, interventions, or services with assistive technology
devices, such as those associated with existing education and rehabilitation plans and programs;

Training or technical assistance for a child with a disability or, if appropriate, that child's family; and
Training or technical assistance for professionals (including individuals providing education or
rehabilitation services), employers, or other individuals who provide services to, employ, or are
otherwise substantially involved in the major life functions of that child.

(Authority: 20 U.S.C. 1401(2); 14 Del.C. §3110)

“Charter School” means given the term in section 5210(1) of the Elementary and Secondary Education
Act of 1965, as amended, 20 U.S.C. 6301 et seq. (ESEA).

(Authority: 20 U.S.C.7221i(1); 14 Del.C. §§3110 and 505(a))

“Child with a Dis ability” means a child evaluated in accordance with 14 DE Admin. Code 925.4.0
through 925.12.0 as having mental retardation, a hearing impairment (including deafness), a speech or
language impairment, a visual impairment (including blindness), a serious emotional disturbance
(referred to in these regulations as "emotional disturbance"), an orthopedic impairment, autism,
traumatic brain injury, an other health impairment, a specific learning disability, deaf-blindness, or
multiple disabilities, and who, by reason thereof, needs special education and related services.
Except as further provided in this paragraph, if it is determined, through an appropriate evaluation
under 14 DE Admin. Code 925.4.0 through 925.12.0, that a child has one of the disabilities identified
in the definitions of disability terms below, but only needs a related service and not special education
the child is not a child with a disability under these regulations. If, consistent with the definition of
Special Education in this section, the related service required by the child is considered special
education rather than a related service, the child would be determined to be a child with a disability.
Child with a disability for children aged three (3) through nine (9), subject to the conditions described in
14 DE Admin. Code 923.11.0, includes a child who is experiencing developmental delays, as defined
in the eligibility requirements for 14 DE A dmin. Code 925, measured by appropriate diagnostic
instruments and procedures, in one (1) or more of the following areas: Physical development, cognitive
development, communication development, social or emotional development, or adaptive
development; and who, by reason thereof, needs special education and related services.

Definitions of Disability Terms: The specific disability terms used in this definition of a child with a
disability are defined as follows:

“Autism” means a developmental disability significantly affecting verbal and nonverbal
communication and social interaction, generally evident before age three (3), that adversely
affects a child's educational performance. Other characteristics often associated with autism are
engagement in repetitive activities and stereotyped movements, resistance to environmental
change or change in daily routines, and unusual responses to sensory experiences. A child who
manifests the characteristics of autism after age three (3) could be identified as having autism if
the other criteria in this definition are satisfied.

Autism does not apply if a child's educational performance is adversely affected primarily because
the child has an emotional disturbance, as defined in this section.

“Deaf-blindness” means concomitant hearing and visual impairments, the combination of which
causes such severe communication and other developmental and educational needs that they
cannot be accommodated in special education programs solely for children with deafness or
children with blindness.

“Deafness” means a hearing impairment that is so severe that the child is impaired in processing
linguistic information through hearing, with or without amplification that adversely affects a child's
educational performance.

“Emotional Dist urbance” means a condition exhibiting one (1) or more of the following
characteristics over a long period of time and to a marked degree that adversely affects a child's
educational performance: an inability to learn that cannot be explained by intellectual, sensory, or
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health factors; an inability to build or maintain satisfactory interpersonal relationships with peers
and teachers; inappropriate types of behavior or feelings under normal circumstances; a general
pervasive mood of unhappiness or depression; or a tendency to develop physical symptoms or
fears associated with personal or school problems.

Emotional disturbance includes schizophrenia. The term does not apply to children who are
socially maladjusted, unless it is determined that they have an emotional disturbance as defined in
this section.

“Hearing Impairment” means an impairment in hearing, whether permanent or fluctuating, that
adversely affects a child's educational performance but that is not included under the definition of
deafness in this section.

“Mental Re tardation” means significantly sub average general intellectual functioning, existing
concurrently with deficits in adaptive behavior and manifested during the developmental period
that adversely affects a child's educational performance.

“Multiple Disabilities” means concomitant impairments (such as mental retardation-blindness or
mental retardation-orthopedic impairment), the combination of which causes such severe
educational needs that they cannot be accommodated in special education programs solely for
one of the impairments. Multiple disabilities does not include deaf-blindness. Nothing in these
regulations shall be construed to require that a child with a disability be identified or classified as
having multiple disabilities so long as the child receives the special education and related services
the child needs to receive a free appropriate public education.

“Orthopedic Impairment” means a severe orthopedic impairment that adversely affects a child's
educational performance. The term includes impairments caused by a congenital anomaly,
impairments caused by disease (e.g., poliomyelitis, bone tuberculosis), and impairments from
other causes (e.g., cerebral palsy, amputations, and fractures or burns that cause contractures).

“Other Health Impairment” means having limited strength, vitality, or alertness, including a
heightened alertness to environmental stimuli, that results in limited alertness with respect to the
educational environment, that is due to chronic or acute health problems such as asthma,
attention deficit disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart
condition, hemophilia, lead poisoning, leukemia, nepbhritis, rheumatic fever, sickle cell anemia, and
Tourette syndrome, and adversely affects a child's educational performance.

“Specific Learning Disability” means a disorder in one (1) or more of the basic psychological
processes involved in understanding or in using language, spoken or written, that may manifest
itself in the imperfect ability to listen, think, speak, read, write, spell, or to do mathematical
calculations, including conditions such as perceptual disabilities, brain injury, minimal brain
dysfunction, dyslexia, and developmental aphasia. Specific Learning Disability does not include
learning problems that are primarily the result of visual, hearing, or motor disabilities, or mental
retardation.

“Speech o r La nguage Impairment” means a communication disorder, such as stuttering,
impaired articulation, a language impairment, or a voice impairment, that adversely affects a
child's educational performance.

“Traumatic Brain Injury” means an acquired injury to the brain caused by an external physical
force, resulting in total or partial functional disability or psychosocial impairment, or both, that
adversely affects a child's educational performance. Traumatic brain injury applies to open or
closed head injuries resulting in impairments in one (1) or more areas, such as cognition;
language; memory; attention; reasoning; abstract thinking; judgment; problem-solving; sensory,
perceptual, and motor abilities; psychosocial behavior; physical functions; information processing;
and speech. Traumatic brain injury does not apply to brain injuries that are congenital or
degenerative, or to brain injuries induced by birth trauma.

“Visual Impairment Including Blindness” means impairment in vision that, even with correction,
adversely affects a child's educational performance. The term includes both partial sight and
blindness.

(Authority: 20 U.S.C. 1401(3); 1401(30); 14 Del.C. 3110)
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“Consent” means that the parent has been fully informed of all information relevant to the activity for
which consent is sought, in his or her native language, or other mode of communication; the parent
understands and agrees in writing to the carrying out of the activity for which his or her consent is
sought; the consent describes that activity and lists the records (if any) that will be released and to
whom; and the parent understands that the granting of consent is voluntary on the part of the parent
and may be revoked at anytime. If a parent revokes consent, that revocation is not retroactive (i.e., it
does not negate an action that has occurred after the consent was given and before the consent was
revoked). If the parent revokes consent in writing for their child’s receipt of special education services
after the child is initially provided special education and related services, the public agency is not
required to amend the child’s education records to remove any references to the child’s receipt of
special education and related services because of the revocation of consent.

(Authority: 20 U.S.C. 1414(a)(1)(D); 14 Del.C. §3110)

“Core Aca demic Subjec ts” means English, reading or language arts, mathematics, science,
[fereign—world] languages, civics and government, economics, arts, history, and geography.

(Authority: 20 U.S.C. 1401(4); 14 Del.C. §3110)

(Break in Continuity of Sections)

*Please note that no additional changes were made to the regulation as originally proposed and published
in the January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

922 Children with Disabilities Subpart A, Purposes and Definitions

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 923

REGULATORY IMPLEMENTING ORDER

923 Children with Disabilities Subpart B General Duties and Eligibility of Agencies

. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation
14 DE Admin. Code 923, Children With Disabilities, Subpart B, General Duties and Eligibility of Agencies.

Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA”).

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 923 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.

The revisions to 14 DE Admin. Code 923 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and
the Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.
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Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 923 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

The Secretary also makes the following specific findings:

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested Sections 33.1.1 and 33.1.2 be revised to substitute “subgrant” for “sub grant”. The Department agrees,
and has made this non-substantive revision to the regulation.

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
also suggested Section 52.1 be revised to substitute “sixty” for “Sixty”. The Department agrees, and has made this
non-substantive revision to the regulation.

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested Section 68.1.11 be revised to substitute “Correction” for “Corrections” in referencing the Department of
Correction. The Department agrees, and has made this non-substantive revision to the regulation.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 923.
Therefore, pursuant to 14 Del.C. §122, 14 DE A dmin. Code 923, attached hereto as Exhibit “B” is hereby
amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 923 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 923 shall be in the form attached hereto as Exhibit “B”, and said regulation
shall be cited as 14 DE Admin. Code 923 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March, 2011.
Department of Education

Lillian M. Lowery, Ed.D., Secretary of Education
Approved this 17" day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt
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923 Children with Disabilities Subpart B General Duties and Eligibility of Agencies

Non-regulatory note: Some sections of this regulation are shown in italics. Federal law requires that the
Delaware Department of Education identify in writing any Delaware rule, regulation or policy that is a state-imposed
requirement rather than a federal requirement (see 20 USC §14079a)(2)). The italicized portions of this regulation
are Delaware-imposed requirements for the education of children with disabilities and are not specifically required
by federal special education law and regulations.

*Please note that no changes were made to th e regulation as originally proposed and published in the
January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

923 Children with Disabilities Subpart B General Duties and Eligibility of Agencies

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 924

REGULATORY IMPLEMENTING ORDER

924 Children with Disabilities Subpart C Local Educational Agency Eligibility

. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation
14 DE Admin. Code 924, Children With Disabilities, Subpart C, Local Educational Agency Eligibility.

Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA”).

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 924 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.

The revisions to 14 DE Admin. Code 924 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and the
Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 924 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 924.
Therefore, pursuant to 14 Del.C. §122, 14 DE Admin. Code 924 attached hereto as Exhibit “B” is hereby
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amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 924 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 924 shall be in the form attached hereto as Exhibit “B”, and said regulation

shall be cited as 14 DE Admin. Code 924 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,

2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 171" day of March, 2011.
Department of Education

Lillian M. Lowery, Ed.D., Secretary of Education
Approved this 17th day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt

924 Children with Disabilities Subpart C Local Educational Agency Eligibility

*Please note that no changes were made to the regulation as originally proposed and published in the

January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

924 Children with Disabilities Subpart C Local Educational Agency Eligibility

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 925

REGULATORY IMPLEMENTING ORDER

925 Children with Disabilities Subpart D, Evaluations, Eligibility Determination, Individualized
EducationPrograms

. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation

14 DE Admin. Code 925, Children With Disabilities, Subpart D, Evaluations, Eligibility Determination,
Individualized Education Programs.
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Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA").

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 925 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.

The revisions to 14 DE Admin. Code 925 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and the
Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 925 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

The Secretary also makes the following specific findings:

The Department received written public comment related to Sections 20.2 and 22.2.2 from the Governor’s
Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities. Both councils
suggested substantive revisions to ensure timely transition planning for students applying to vocational technical
high schools within the State. The comments require further consideration by the Department. As a result, the
Department is not amending Sections 20.2 and 22.2.2 as proposed.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 925.
Therefore, pursuant to 14 Del.C. §122, 14 DE A dmin. Cod e 925, attached hereto as Exhibit “B” is hereby
amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 925 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 925 shall be in the form attached hereto as Exhibit “B”, and said regulation
shall be cited as 14 DE Admin. Code 925 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March, 2011.
Department of Education
Lillian M. Lowery, Ed.D., Secretary of Education

Approved this 17th day of March, 2011
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State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt

925 Children with Disabilities Subpart D, Evaluations, Eligibility Determination, Individualized Education
Programs

Non-regulatory note: Some sections of this regulation are shown in italics. Federal law requires that the
Delaware Department of Education identify in writing any Delaware rule, regulation or policy that is a state-imposed
requirement rather than a federal requirement (see 20 USC §14079a)(2)). The italicized portions of this regulation
are Delaware-imposed requirements for the education of children with disabilities and are not specifically required
by federal special education law and regulations.

(Break in Continuity of Sections)

20.0 Definition of Individualized Education Program

201 General: Each child who is determined eligible for special education and related services shall have a
single IEP. As used in these regulations, the term individualized education program or IEP means a
written statement for each child with a disability that is developed, reviewed, and revised in a meeting
in accordance with 20.0 through 24.0, and that shall include:

20.1.1 A statement of the child's present levels of academic achievement and functional performance,
including:

20.1.11 How the child's disability affects the child's involvement and progress in the general
education curriculum (i.e., the same curriculum as for non disabled children); or

20.1.1.2 For preschool children, as appropriate, how the disability affects the child's participation in
appropriate activities;

20.1.2 A statement of measurable annual goals, including academic and functional goals designed to:

20.1.21 Meet the child's needs that result from the child's disability to enable the child to be
involved in and make progress in the general education curriculum; and meet each of the
child's other educational needs that result from the child's disability;

20.1.2.2 For children with disabilities who participate in the Alternate Assessment based on
Alternate Acheivement Standards (AA-AAS), a description of benchmarks or short term
objectives.

20.1.3 A description of how the child's progress toward meeting the annual goals described in 20.1.2 will
be measured; and when periodic reports on the progress the child is making toward meeting the
annual goals (such as through the use of quarterly or other periodic reports, concurrent with the
issuance of report cards) will be provided;

20.1.4 A statement of the special education and related services and supplementary aids and services,
based on peer reviewed research to the extent practicable, to be provided to the child, or on behalf
of the child, and a statement of the program modifications or supports for school personnel that will
be provided to enable the child:

20.1.4.1 To advance appropriately toward attaining the annual goals;

20.1.4.2  To be involved in and make progress in the general education curriculum in accordance
with 20.1.1, and to participate in extracurricular and other nonacademic activities; and

20.1.4.3 To be educated and participate with other children with disabilities and non disabled
children in the activities described in this section;
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20.1.5 An explanation of the extent, if any, to which the child will not participate with non disabled children
in the regular class and in the activities described in 20.1.4;

20.1.6 A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and district wide
assessments consistent with section 612(a)(16) of the Act; and if the IEP Team determines that
the child shall take an alternate assessment, instead of a particular regular State or district wide
assessment of student achievement, a statement of why the child cannot participate in the regular
assessment; and the particular alternate assessment selected is appropriate for the child;

20.1.7 The projected date for the beginning of the services and modifications described in 20.1.4, and the
anticipated frequency, location, and duration of those services and modifications; and

20.1.8 A statement designating whether or not it is necessary to place the child who is transported from
school by bus into the charge of a parent other authorized responsible person.

20.2 Transmon services: [B+the—nmdd+&eﬁhe—8‘h—g*ade4he—ﬁp—shau—memde—m&em+d—s—s#ength&

etuder By the middle of the 8th grade the IEP shall include the ch|Id S strengths interests,
and preferences, postsecondary goals, high school courses of study needed to assist the child
in reaching those goals, and plans to make application to high school and career technical
education programs. Full transition services planning will apply by the end of the oth grade, or
prior to the child’s 15t birthday, whichever comes first, unless determined appropriate at a
younger age by the IEP Team, and the IEP shall be updated annually and include:]

20.2.1 Appropriate measurable postsecondary goals based upon age appropriate transition assessments

related to training, education, employment, and, where appropriate, independent living skills; and

20.2.2 The transition services and activities (including courses of study) needed to assist the child in
reaching those goals.
20.3  Transfer of rights at age of majority: Beginning not later than 1 year before the child reaches the age of
18, the IEP shall include a statement that the child has been informed that the child's rights under Part
B of the Act will transfer to the child on reaching the age of 18 under 14 DE Admin. Code 926.20.0.

20.4 IEP Forms Each pubI|c agency shaII use the IEP forms as developed and reguwed by the DOE;

+n—t~he—8“q-g+ade—epeame+hﬁ—ﬂqe+EP—te&m—ag-rees The requirement that publ|c agencies use the DOE’s

IEP forms does not prohibit or prevent an IEP team from including on an IEP any information, service
or other notation the team determines necessary to provide FAPE to a child with a disability. This
section shall not be construed to require an IEP Team to include information under one component of
a child's IEP that is already contained under another component of the child's IEP.

20.5 Extended school year services: A student's need for extended school year services shall be
determined in accordance with 14 DE Admin. Code 923.6.0.

(Authority: 20 U.S.C. 1414(d)(1)(A) and (d)(6); 14 Del.C. §3110)

20.6  Twelve month program eligibility: The DOE shall include a parental notice and acknowledgement
section in IEP forms described in 20.4 which both identifies students eligible for a 12-month program
pursuant to Title 14 Del.C. §1703 and documents the parental option to accept a 12-month program.
[Authority: Title 14 Del.C. §§1703(e), 1703(f)]

12 DE Reg. 1084 (02/01/09)
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(Break in Continuity of Sections)

22.0 Parent Participation
221 Public agency responsibility, General: Each public agency shall take steps to ensure that one or both
of the parents of a child with a disability are present at each IEP Team meeting or are afforded the
opportunity to participate, including:
22.1.1 Notifying parents of the meeting, in writing, no less than 10 business school days prior to the |IEP
Team meeting (unless mutually agreed otherwise) to ensure that they will have an opportunity to

attend, and no less than three (3) busiress school days ferremeval-due-te-diseiplinaryaction prior

to a meeting to conduct a manifestation determination under 14 DE Admin. Code 926.30; and
22.1.2 Scheduling the meeting at a mutually agreed on time and place.
22.2  Information provided to parents: The notice required under 22.1 shall:
22.2.1 Indicate the purpose, time, and location of the meeting and who will be in attendance; and

22.2.2 Inform the parents of the provisions in 21.1.6 and 21.3 (relating to the participation of other
individuals on the IEP Team who have knowledge or special expertise about the child), and 21.6
(relating to the participation of the Part C service coordinator or other representatives of the Part C
system at the initial IEP Team meeting for a child previously served under Part C of the Act).

22.2.3 [Fe%a—eMdﬂﬁﬁth—a—dd&&Hhﬂ—beg#mﬂgﬂ%ta%eFW i i i i _' : SFHha _*h—g-Fad-e—e-theH—t-he—eh#d—t-H-Fn-s_ '_

Feam; For a child with a disability beginning not later than the 8th grade or when the child
turns 14, whichever occurs first,] the notice shall also indicate that a purpose of the meeting will
be the consideration of the postsecondary goals and transition services for the child, in
accordance with 20.2 and that the agency will invite the student; and identify any other agency that
will be invited to send a representative. The invitation to the child shall be in writing.

22.3  Other methods to ensure parent participation: If neither parent can attend an IEP Team meeting, the
public agency shall use other methods to ensure parent participation, including individual or
conference telephone calls, consistent with 28.0 (related to alternative means of meeting
participation).

22.4  Conducting an IEP Team meeting without a parent in attendance: A meeting may be conducted
without a parent in attendance if the public agency is unable to convince the parents that they should
attend. In this case, the public agency shall keep a record of its attempts to arrange a mutually agreed
on time and place, such as:

22.4.1 Detailed records of telephone calls made or attempted and the results of those calls;

22.4.2 Copies of correspondence sent to the parents and any responses received; and

22.4.3 Detailed records of visits made to the parent's home or place of employment and the results of
those visits.

22.4.4 Use of interpreters or other action, as appropriate. The public agency shall take whatever action is
necessary to ensure that the parent understands the proceedings of the IEP Team meeting,
including arranging for an interpreter for parents with deafness or whose native language is other
than English.

22.5  Parent copy of child's IEP: The public agency shall give the parent a copy of the child's IEP at no cost
to the parent.

(Authority: 20 U.S.C. 1414(d)(1)(B)(i); 14 Del.C. §3110)
(Break in Continuity of Sections)

*Please note that no additional changes were made to the regulation as originally proposed and published
in the January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:
925 Children with Disabilities Subpart D, Evaluations, Eligibility Determination, Individualized
Education Programs
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 926

REGULATORY IMPLEMENTING ORDER

926 Children with Disabilities Subpart E Procedural Safeguards for Parents and Children

I. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation
14 DE Admin. Code 926, Children With Disabilities, Subpart E, Procedural Safeguards for Parents and Children.

Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA”).

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 926 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.

The revisions to 14 DE Admin. Code 926 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and
the Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 926 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

The Secretary also makes the following specific findings:

The Department received written public comment related to Section 3.1.3 from the Governor’s Advisory
Council for Exceptional Citizens and the State Council for Persons With Disabilities. The federal regulations
implementing the IDEA and 14 Del.C. §3133 require written notice to be provided “a reasonable time” before a
public agency proposes to change the placement of a child with a disability. The Department’s regulations
implement a standard requiring 10 business days prior notice for most actions, and 3 business days prior notice for
changes of placement due to disciplinary reasons. The councils’ commented that 3 business days notice may be
inconsistent with the “reasonable time” period requirement. The comments require further consideration by the
Department. As a result, the Department is not amending Section 3.0 as proposed.

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested that “change of placement under 36.0” be added to the end of the sentence in Section 30.2. The
Department agrees, and has made this non-substantive revision to the regulation. The revision is consistent with
the federal regulations implementing the IDEA.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 926.
Therefore, pursuant to 14 Del.C. §122, 14 DE A dmin. Cod e 926, attached hereto as Exhibit “B” is hereby
amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 926 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.
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IV. Text and Citation

The text of 14 DE Admin. Code 926 shall be in the form attached hereto as Exhibit “B”, and said regulation
shall be cited as 14 DE Admin. Code 926 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March, 2011.
Department of Education

Lillian M. Lowery, Ed.D., Secretary of Education
Approved this 17" day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt

926 Children with Disabilities Subpart E Procedural Safeguards for Parents and Children

Non-regulatory note: Some sections of this regulation are shown in italics. Federal law requires that the
Delaware Department of Education identify in writing any Delaware rule, regulation or policy that is a state-imposed
requirement rather than a federal requirement (see 20 USC §14079a)(2)). The italicized portions of this regulation
are Delaware-imposed requirements for the education of children with disabilities and are not specifically required
by federal special education law and regulations.

(Break in Continuity of Sections)

3.0 Prior Notice by the Public Agency: Content of Notice

3.1 Notice: Written notice that meets the requirements of 3.2 shall be given to the parents of a child with a
disability no less than ten (10) business school days before the public agency:

3.1.1  Proposes to initiate or change the identification, evaluation, or educational placement of the child
or the provision of FAPE to the child; or

3.1.2 Refuses to initiate or change the identification, evaluation, or educational placement of the child or
the provision of FAPE to the child; and

3.1.3 In cases involving a change of placement for a disciplinary removal, written notice shall be
provided no less than three (3) busiress school days before the public agency prepeses—te
change[s] the child’s placement.

3.2 Content of notice: The notice required in 3.1 shall include:
3.2.1 A description of the action proposed or refused by the agency; and
3.2.2 An explanation of why the agency proposes or refuses to take the action; and

3.2.3 A description of each evaluation procedure, assessment, record, or report the agency used as a
basis for the proposed or refused action; and
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3.2.4 A statement that the parents of a child with a disability have protection under the procedural
safeguards of these regulations and, if this notice is not an initial referral for evaluation, the means
by which a copy of a description of the procedural safeguards can be obtained; and

3.2.5 Sources for parents to contact to obtain assistance in understanding the provisions of these
regulations; and

3.2.6 A description of any other options the IEP Team considered and the reasons why those options
were rejected; and

3.2.7 A description of other factors which are relevant to the agency’s proposal or refusal; and
3.2.8 A full explanation of all the procedural safeguards available to the parents.

3.3 Notice in understandable language: The notice required in 3.1 shall be:
3.3.1  Written in language understandable to the general public; and

3.3.2 Provided in the native language of the parent or other mode of communication used by the parent,
unless it is clearly not feasible to do so.

3.4 If the native language or other mode of communication of the parent is not a written language, the
public agency shall take steps to ensure that:

3.4.1  The notice is translated orally or by other means to the parent in his or her native language or
other mode of communication; and

3.4.2 The parent understands the content of the notice; and
3.4.3 There is written evidence that the requirements in 3.4.1 and 3.4.2 have been met.
(Authority: 20 U.S.C. 1415(b)(3) and (4), 1415(c)(1), 1414(b)(1));14 Del.C. §3110)

(Break in Continuity of Sections)

*Please note that no additional changes were made to the regulation as originally proposed and published
in the January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

926 Children with Disabilities Subpart E Procedural Safeguards for Parents and Children

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 927

REGULATORY IMPLEMENTING ORDER

927 Children with Disabilities Subpart F, Monitoring, Enforcement and Confidentiality of Information

. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation
14 DE Admin. Code 927, Children With Disabilities, Subpart F, Monitoring, Enforcement and Confidentiality of
Information.

Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA”).

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 927 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.
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The revisions to 14 DE Admin. Code 927 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and
the Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 927 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

The Secretary also makes the following specific findings:

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested Sections 4.1.2, 4.1.3, and 4.2.2.3 be revised to substitute “subgrant” for “sub grant”. The Department
agrees, and has made these non-substantive revisions to the regulation.

The Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With Disabilities
suggested Section 13.0 be amended to include a reference to 14 Del.C. §3130 concerning the rights of parents to
access educational records. The Department agrees, and has made this non-substantive revision to the
regulation.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 927.
Therefore, pursuant to 14 Del.C. §122, 14 DE A dmin. Code 927, attached hereto as Exhibit “B” is hereby
amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 927 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 927 shall be in the form attached hereto as Exhibit “B”, and said regulation
shall be cited as 14 DE Admin. Code 927 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 17" day of March, 2011.

Department of Education

Lillian M. Lowery, Ed.D., Secretary of Education

Approved this 17th day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
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G. Patrick Heffernan James L. Wilson, Ed.D.
Barbara B. Rutt

927 Children with Disabilities Subpart F, Monitoring, Enforcement and Confidentiality of Information

Non-regulatory note: Some sections of this regulation are shown in italics. Federal law requires that the
Delaware Department of Education identify in writing any Delaware rule, regulation or policy that is a state-imposed
requirement rather than a federal requirement (see 20 USC §14079a)(2)). The italicized portions of this regulation
are Delaware-imposed requirements for the education of children with disabilities and are not specifically required
by federal special education law and regulations.

(Break in Continuity of Sections)
13.0 Rights to Access Educational Records

13.1 Each participating agency shall permit parents to inspect and review any education records relating to
their children that are collected, maintained, or used by the agency under these regulations. The
agency shall comply with a request without unnecessary delay and before any meeting regarding an
IEP, or any hearing pursuant to DE Admin. Code 926.7.0 or 926.30.0 through 926.32.0 or resolution
session pursuant to DE Admin. Code 926.10.0, and in no case more than 45 days after the request
has been made.

13.2  The right to inspect and review education records under this section includes:

13.2.1 The right to a response from the participating agency to reasonable requests for explanations and
interpretations of the records;

13.2.2 The rrght to request that the agency provrde coples of the records eentmmng—the—mfermaﬁen—#
mspeet—and—rewew—the—reeerds exceot the actual evaluatlon or exammat|on mstrument and
13.2.3 The right to have a representative of the parent inspect and review the records.

13.3  An agency may presume that the parent has authority to inspect and review records relating to his or
her child [as provided in th ese regualtions and 14 Del.C. §3130] unless the agency has been
advised that the parent does not have the authority under applicable State laws governing such
matters as guardianship, separation, and divorce.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c); 14 Del.C. §§3110 and 4111)

(Break in Continuity of Sections)

*Please note that no additional changes were made to the regulation as originally proposed and published
in the January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

927 Children with Disabilities Subpart F, Monitoring, Enforcement and Confidentiality of Information

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 928
REGULATORY IMPLEMENTING ORDER

928 Children with Disabilities Subpart G Use and Administration of Funds
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I. Summary of the Evidence and Information Submitted

The Secretary of Education, with the consent of the State Board of Education, proposed to amend regulation
14 DE Admin. Code 928, Children With Disabilities, Subpart G, Use and Administration of Funds

Regulations 922 through 929 address the special education needs of children with disabilities, and implement
14 Del.C. Ch. 31 and Part B of the Individuals With Disabilities Education Act, 20 U.S.C. 1400 et seq. (“IDEA”).

The Secretary, with the consent of the State Board of Education, proposed to amend Regulation 928 as part of
a comprehensive review of Delaware’s special education regulations, undertaken in response to changes in
federal special education regulations implementing the IDEA.

The revisions to 14 DE Admin. Code 928 are designed to continue the alignment of state and federal
regulations addressing the education of children with disabilities and their families, and to establish the conditions
under which school districts, charter schools, and other educational agencies may receive funding for the
education of children with disabilities. Notice of the proposed regulation was published in the News Journal and the
Delaware State News on January 8, 2011, in the form hereto attached as Exhibit “A”. The Department received
comments from the Governor’s Advisory Council for Exceptional Citizens and the State Council for Persons With
Disabilities.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 928 as part of a comprehensive review
of Delaware’s special education regulations, undertaken in response to changes in federal special education
regulations.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 928.
Therefore, pursuant to 14 Del.C. §122, 14 DE A dmin. Co de 928, attached hereto as Exhibit “B” is hereby
amended. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 928 hereby amended shall be in
effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 928 shall be in the form attached hereto as Exhibit “B”, and said regulation
shall be cited as 14 DE Admin. Code 928 in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on March 17,
2011. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 171" day of March, 2011.
Department of Education

Lillian M. Lowery, Ed.D., Secretary of Education
Approved this 17th day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
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G. Patrick Heffernan James L. Wilson, Ed.D.
Barbara B. Rutt

928 Children with Disabilities Subpart G Use and Administration of Funds

Non-regulatory note: Some sections of this regulation are shown in italics. Federal law requires that the
Delaware Department of Education identify in writing any Delaware rule, regulation or policy that is a state-imposed
requirement rather than a federal requirement (see 20 USC §14079a)(2)). The italicized portions of this regulation
are Delaware-imposed requirements for the education of children with disabilities and are not specifically required
by federal special education law and regulations.

*Please note that no changes were made to th e regulation as originally proposed and published in the
January 2011 issue of the Register at page 604 (14 DE Reg. 604). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at:

928 Children with Disabilities Subpart G Use and Administration of Funds

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 1205(b) (14 Del.C. §1205(b))

14 DE Admin. Code 1565

REGULATORY IMPLEMENTING ORDER
1565 World Language Teacher

. SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

The Professional Standards Board, acting in cooperation and collaboration with the Department of Education,
seeks the consent of the State Board of Education to amend regulation 14 DE Admin. Code 1565 World Language
Teacher The regulation concerns the requirements for certification of educational personnel, pursuant to 14 Del.C.
§1220(a). It is necessary to amend this regulation to allow for the certification of American Sign Language and
other World Language teachers for whom the typical examination of content knowledge may not be applicable and
available. This regulation sets forth the requirements for a World Language Teacher.

Notice of the proposed amendment of the regulation was published in the News Journal and the Delaware
State News on December 3, 2010 in the form hereto attached as Exhibit “A”. The notice invited written comments.
Written comments were received from the Governor’s Advisory Council for Exceptional Citizens and the State
Council for Persons with Disabilities. The Councils expressed concern that section 3.1 did not apply to teachers
with certificates issued on or after August, 31, 2003. Upon review of subsection 3.1 it was determined that this
concern was unwarranted. The Councils also expressed concern regarding the strength of the proficiency
standards. The Professional Standards Board took the comments under consideration and determined that
changes were not deemed necessary. The PSB reviewed the standards and the levels specified by the American
Council on the Teaching of Foreign Languages (ACTFL) using supporting documentation and the rationale in
reaching the levels specified. In areas where a test is not applicable and available, the regulation requires 15
credits or their equivalent in professional development that must be approved by the Department of Education.

Il. FINDINGS OF FACTS

The Professional Standards Board and the State Board of Education find that it is appropriate to amend this
regulation to comply with changes in statute.
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lil. DECISION TO AMEND THE REGULATION

For the foregoing reasons, the Professional Standards Board and the State Board of Education conclude that it
is appropriate to amend the regulation. Therefore, pursuant to 14 Del.C. §1205(b), the regulation attached hereto
as Exhibit “B” is hereby amended. Pursuant to the provision of 14 Del.C. §122(e), the regulation hereby amended
shall be in effect for a period of five years from the effective date of this order as set forth in Section V. below.

IV. TEXT AND CITATION

The text of the regulation amended shall be in the form attached hereto as Exhibit “B”, and said regulation shall
be cited as 14 DE Admin. Code 1565 of the Administrative Code of Regulations of the Department of Education.

V. EFFECTIVE DATE OF ORDER

The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

APPROVED BY THE PROFESSIONAL STANDARDS BOARD THE 34 DAY OF MARCH, 2011

Kathleen Thomas, Chair Lori Hudson
Michael Casson Chris Kenton
Joanne Christian David Kohan
Samtra Devard Jill Lewandowski
Stephanie DeWitt Wendy Murray
Marilyn Dollard Whitney Price
Karen Gordon Shelley Rouser
Cristy Greaves Jacque Wisnauskas

IT IS SO ORDERED the 171 day of March, 2011.
Department of Education
Lillian M. Lowery, Ed.D., Secretary of Education

Approved this 171 day of March, 2011

State Board of Education

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt

1565 World Language Teacher

*Please note that no changes were made to the regulation as originally proposed and published in the
February 2011 issue of the Register at page 766 (14 DE Reg. 766 ). Therefore, the final reg ulation is not
being republished. A copy of the final regulation is available at:

1565 World Language Teacher
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DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

Statutory Authority: 31 Delaware Code, Chapter 5, §512
(31 Del.C., Ch. 5, §512)

DSSM: 3000 Technical Eligibility for Cash Assistance

ORDER

NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services (“Department”) / Division of Social Services initiated proceedings to
amend the Division of Social Services Manual (DSSM) regarding Delaware’s Temporary Assistance for Needy
Families (TANF) programs specifically, removing workfare requirements, removing clock extensions, and clearly
defining hours for one- and two-parent families. The Department’s proceedings to amend its regulations were
initiated pursuant to 29 Delaware Code Section 10114 and its authority as prescribed by 31 Delaware Code
Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section
10115 in the February 2011 Delaware Register of Regulations, requiring written materials and suggestions from the
public concerning the proposed regulations to be produced by March 2, 2011 at which time the Department would
receive information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSED CHANGES

The proposal described below amends policies in the Division of Social Services Manual (DSSM) regarding
Delaware’s Temporary Assistance for Needy Families (TANF) programs, specifically, removing workfare
requirements, removing clock extensions, and clearly defining hours for one- and two-parent families.

Statuto Authorit% ] o . . o ]
. 1 Del.C. §518, Failure to comply with job placement, education, training, work eligibility, parenting or per-

sonal responsibility requirements
+ 31 Del.C. §501, Legislative intent
+ 31 Del.C. §505(1), Categories of Assistance - Aid to Families with Dependent Children
* 31 Del.C. §512(1), Administration

Summary of Proposed Changes

This rule change removes workfare requirements from Division of Social Services (DSS) policy. Removing
these restrictions to the types of activities caretakers can engage in as a requirement to receive TANF allows
activities to be tailored to the needs, strengths, and goals of clients thereby increasing the likelihood of long term
self-sufficiency and allowing the program to be more response to the unique needs of each recipient.

The rule change also eliminates the separate State program that provided additional months of TANF for those
clients who continued to receive TANF while also employed at least 25 hours a month. This program is thought not
to foster the idea that TANF is a transitional benefit and should not become a way of life. Finally, the policy changes
clarify the expectations and required hours of mandatory participants in the TANF employment and training
program.

The proposed changes affect the following policy sections:

DSSM 3002, Time Limit, Temporary Welfare Program

DSSM 3002, Two-Parent Families - Time Limit, Temporary Welfare Program

DSSM 3002.2, Single Parent / Non-Parent Caretaker Families

DSSM 3002.3, Time Limits for Single Parent and Two Parent Families on Assistance Prior To 01/01/2000
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DSSM 3002.9, Exceptions to the Time Limit Counter

DSSM 3006.1.1, Requiring Participation in Employment and training for One-Parent and single caretaker
families

DSSM 3006.1.2, Requiring Participation in Employment and training for Two-Parent Families
DSSM 3031, Work For Your Welfare

DSSM 3031, Hours of Participation — One-Parent Families

DSSM 3031.2, Hours of Participation — Two-Parent Families

DSSM 3031.3, Reserved

DSSM 3031.3.1, Reserved

DSSM 3031.3.2, Reserved

DSSM 3031.4, Initiating Work for Your Welfare — Two-Parent Families

DSS 3031.5, Ending a Work for Welfare Placement

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE AND EXPLANATION OF CHANGES

The Governor’s Advisory Council for Exceptional Citizens (GACEC) and the State Council for Persons with
Disabilities (SCPD) offered the following observation and recommendation summarized below. The Division of
Social Services (DSS) has considered each comment and responds as follows.

The Summary of Proposed Changes indicates that Delaware is experiencing an increase in its TANF rolls and
the Division is attempting to “reduce the growth rate”. At 771. The Division is currently experiencing a significant
shortfall in its TANF budget. The GACEC and the SCPD would like to share the following observations.

First, in §3002, fourth paragraph, the comma after the word “Responsibility” should be deleted.

Agency Response: The suggested change will be made to the policy.

Second, in §3002.1A, the reference to “the caretaker is age 19 or older” should be reviewed. Earlier in the
section, the reference is to “adults age 18 or older” and all other references in the regulation are to age 18 or older.

Agency Response: The policy will be corrected to read “age 18 or older”.

Third, in §3006.1.1, Par. 6, substitute “(c)aretakers who fail” for (c)aretakers that fail”.
Agency Response: The suggested change is already incorporated in the policy.

Fourth, there are pros and cons to the proposed substantive changes which may reduce the TANF growth rate.
On the one hand, the budget deficit must be proactively addressed. On the other hand, restricting TANF eligibility
may adversely affect potential and existing program participants.

Agency Response: Thank you for your analysis, the proposed policy change is in keeping with the time
limited nature of the TANF program, but as you note may limit the availability of TANF for some participants.

Further analysis by Division staff resulted in changes to the rule as proposed at DSSM 3006.1.1 and DSSM
3006.1.2. Language is inserted to further clarify/change expectations as follows.

DSSM 3006.1.1

* Item 2: The word “family” was replaced with “participant” to clarify that in a single parent household the
plan is written for the work eligible participant.

* Item 3: The client must receive verbal and written instructions regarding required verifications. The
instructions must not necessarily be incorporated into the employability plan.

* Item 4: The period to return verifications changed from 3 business days to 7 calendar days to reflect
current procedures.

* Item 6: To clarify where verification of activities need to be submitted.
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DSSM 3006.2.1

* Item 3: The client must receive verbal and written instructions regarding required verifications. The
instructions must not necessarily be incorporated into the employability plan.

* Item 4 is revised to clarify policy and expectations.

* Item 5: The period to return verifications changed from 3 business days to 7 calendar days to reflect
current procedures.

* Item 6: Substitute the word “parents” for “adults” to make it clear that the policy applies to both parents
in a two-parent family.

* Item 7 is deleted for being too restrictive and limiting client options.

* Renumbered item 8: To foster self-sufficiency, the minimum requirement of countable employment and
training activities for two-parent families is changed to 40 hours.

* Renumbered item 10: How parents are determined to be active is added to make the expectations and
the mechanics of the policy clearer.

[Bracketed Bold language] indicates added text at the time the final order is issued.
FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the February 2011Register of Regulations
should be adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Division of

Social Services Manual (DSSM) regarding Delaware’s TANF programs, specifically removing workfare
requirements, removing clock extensions, and clearly defining hours for one- and two-parent families is adopted
and shall be final effective April 10, 2011.

Rita M. Landgraf, Secretary, DHSS

DSS FINAL ORDER REGULATION #11-13
REVISIONS:

(Break in Continuity of Sections)

3002 Time Limit, Temporary Welfare Program

Cash benefits will be time-limited for households headed by two employable adults age 18 or older who are
mcluded in the grant For households applying on or after 01/01/2000 the I|fet|me time I|m|t will be thirty-six (36)

Time limits apply when three conditions are met:
» the caretaker is included in the grant,
» the caretaker is age 18 or older,
» the caretaker is employable.

When one or more of the conditions listed above is not met, the family receives benefits in the non-time limited
program known as the Children's Program.

During the time-limited period, employable adult reC|p|ents will receive full cash benefits only as Iong as they fulfill
their Contract of Mutual ResponS|b|I|ty[] and f p

meetlnq the minimum weeklv hours of reqmred emDIovment and training actlvmes
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Periodic Alerts to Families Regarding Time Remaining before the Family Reaches the Time Limit

The Division will track the time remaining before a family's time limits expire and alert the family. The Division will
notify families on a quarterly basis of the time they have remaining before the time limits expire.

3002.1 Two-Parent Families - Time Limit, Temporary Welfare Program

A. Delaware's Temporary Assistance for Needy Families Program (TANF), cash benefits are time-limited for
households headed by two employable adults age 18 or older who are included in the grant. For households
applying on or aﬁer 01/01/2000 the I|fet|me time limit will be th|rty SiX (36) cumulat|ve months Fam+Hes—er-Feeewe

Time limits apply when three conditions are met:
» the caretaker is included in the grant,
+ the caretaker is age [49 18] or older,
* the caretaker is employable, and

When one or more of the conditions listed above is not met, the family receives benefits in the non-time limited
program known as the Children's Program.

B. During the time-limited period, employable adult reC|p|ents will receive full cash benefits only as long as they
fuIﬂII the|r Contract of Mutual Respon3|b|I|ty, and W

C. Periodic Alerts to Families Regarding Time Remaining before the Family Reaches the Time Limit

The Division will track the time remaining before a family's time limits expire and alert the family. The Division will
notify families on a quarterly basis of the time they have remaining before the time limits expire.

(Break in Continuity of Sections)
3006 TANF Employment and Training Program

3006.1.1 REQUIRING PARTICIPATION IN EMPLOYMENT AND TRAINING FOR ONE-PARENT AND
SINGLE CARETAKER FAMILIES
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This policy applies to TANF families headed by an employable single non-parent caretaker who is included in the
grant or an employable single parent caretaker aged 18 or older.

1. Caretakers are required participate with a TANF employment and training vendor.
2. The vendor will develop an individualized employability plan for each [family participant].
3.

The employability plan will detail the weekly countable activities to be completed. [and-any—verificatien
reguirements The c aretaker will r eceive verbala nd written inst ructions of a ctivity verification
requirements].

4. Verifications of activities are required to be submitted the week the activity occurred.

Exception: Verification of employment by paystub or by an employer form may be submitted up to [three-busi-
ness seven calendar] days after they are received from the employer.

5. Caretakers are required to complete at least 30 hours of countable activities a week.

Exception: Single custodial parents caring for a child under six are required to complete at least 20 hours of
countable activities a week.

6. Caretakers that fail to complete the activities or to provide the required verification [to the employment
and training program] will be subject to a sanction.

A. Non-parent caretakers will be removed from the TANF grant
B. Single parent households are subject to the full family sanction rules.

7. The total number of hours the caretaker may engage in work experience or community service is limited by
the Fair Labor Standards Act (FLSA).

The maximum required monthly hours of participation in work experience and community service is
determined by dividing the combined monthly TANF and food benefits by the greater of the Federal or Delaware

minimum wage.

3006.1.2 Requiring Participation in Employment and TRAINING FOR Two-Parent Families

This policy applies to TANF families headed by two employable adults aged 18 or older and who are both included
in the TANF grant.

1. Two-Parent families are required to participate with a TANF employment and training vendor.
2. The vendor will design an individualized employability plan for each family.
3.

The employability plan will detail the weekly countable activities to be completed. [anrd-any—verification
ﬁw Parents WI|| receive verbal and wr|tten mstructlons of act|V|ty verlflcatlon requlrements]

ES

[_ N
WA famlly will receive a full famlly sanctlon when:

a. The family does not complete the required hours of planned activities in a week, or

b. The family does not submit the required verification of activities to the employment and
training program.]
5. Verifications of activities are required to be submitted the week the activity occurred.

Exception: Verification of employment by paystub or by an employer form may be submitted up to
[three-business seven calendar] days after they are received from the employer.
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6. The two week pre-participation period is not met until both [aehktts parents] have attended an orientation

[87]. One participant may complete all of the required employment and training activities for the household.

[98]. Two-parent families are required to complete at least [38 40] hours of countable employment and
training activities a week.

[489]. The total number of hours the adults in a two parent family may engage in work experience or
community service is limited by the Fair Labor Standards Act (FLSA).

The maximum required monthly hours of participation in work experience or community service is determined
by dividing the combined monthly TANF and food benefits by the higher of the Federal or the Delaware minimum

wage.

[4410]. Two -parent families may receive child care designated for participants in the TANF Employment and
Training if the following conditions are met:

A. Both adults are participating in verified countable activities.
B. Both adults are engaging in at least 20 hours of activities a week.

[The employ ment an d t raining program will not ify th e Division of Social Se rvices when the
requirements of this policy are not met.]

(Break in Continuity of Sections)

*Please note that no additional changes were made to the regulation as originally proposed and published
in the February 2011 issue of the Register at page 770 (14 DE Reg. 770). Therefore, the final regulation is
not being republished. A copy of the final regulation is available at:

DSSM: 3000 Technical Eligibility for Cash Assistance

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
16 DE Admin. Code 11004

PUBLIC NOTICE

Child Care Subsidy Program

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, notice is hereby given
that the proposed regulation published in Volume 14, Issue 6, Number 533 of the December 1, 2010 issue of the
Delaware Register of Regulations is withdrawn.

Summary of Notice of Withdrawal of a Proposed Regulation
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On December 1, 2010, the Division of Social Services (DSS) published for public comment a proposal to
amend Child Care Subsidy Program rules in the Division of Social Services Manual (DSSM). The purpose of this
rule revision is to reduce the number of situations in which a family does not have a parent fee. The proposal
updates DSSM 11004.7, Determination of the Child Care Parent Fee and Fee Waiving Situations, to eliminate
specific situations which allow the child care parent fee to be waived. Specifically, all families receiving subsidized
child care will have a parent fee except: 1) Families active with and referred by DFS; and 2) Teen parents attending
high school or high school equivalent. Effective April 1, 2011, the proposed rule published on December 1, 2010
(14 DE Reg. 533) is withdrawn.

DSS received approximately 13 public comments from the child care community in response to the December
1, 2010 proposed rule. Following are three representative examples of the type of comments that were received.

Representative Example #1

The proposed change will require that all families (except families referred by Division of Family Services,
including foster families, and teen parents) to pay a co-pay. This proposed change eliminates the previous
exemptions for the poorest families. | am concerned that this policy change will increase the burden on families and
providers, arguably the two groups with the fewest resources to contribute to the problem of financing the state’s
subsidized child care system. | urge you to reconsider this policy change and not adopt it as currently proposed.

Representative Example #2

| am distressed that DSS has proposed to “reduce the number of situations in which a family does not have a
parent fee” as a way “to continue providing services to each family that is eligible for a child care subsidy” without
providing adequate information about the impact on children, families and early care and education providers.
According to the proposal, DSS is eliminating three (3) of the five (5) conditions in which child care fees can be
waived. Families enrolled in TANF and General Assistance programs, as well as families under an “excessive
financial burden” are required to contribute to their childcare subsidy. It is not clear how the “parent fee” will be
calculated or assessed. These families are already in an economically fragile situation with no guarantee they will
be able to pay the “parent fee” or increase in the “parent fee”.

In addition, DSS has failed to consider the additional stress and impact on early care and education programs.
Programs serving these economically fragile families will be impacted in terms of the time collecting fees and
ensuring compliance, while endeavoring to provide a quality early care and education experience with inadequate
funds.

| while | understand funding is an ongoing issue in these difficult economic times, | strongly urge DSS to
consider alternate ways to in which to address the limits in funding. The current proposal puts undo additional
stress on our most vulnerable children and families and further stress on an also vulnerable early care and
education system. | respectful suggest that DDS consider changing policies such as the one that mandates no
waiting list for the Child Care Subsidy Program or possible reduce the threshold at which families are eligible.
While I truly dislike making such suggestions, | truly believe they are a better alternative to what is being proposed
and when analyzed would have a far less negative impact on children, families and the early care and education
system.

The Child Care Subsidy Program is designed to reduce the financial burden of low-income families that need
child care services in order to maintain employment and move toward self-sufficiency. Eliminating child care fee
waivers as proposed will have far reaching ramifications which | do not believe have been fully considered or
discussed. In addition to my concern about the proposed change, | am also concerned about the limited amount of
time given to comment, as well as the methods utilized to secure comments. | don’t imagine the parents who will be
most affected by this proposal were given notice about the proposed change in order to voice their concerns.

| appeal to DSS to exercise caution in implementing any changes and take more time to consider the
unintended consequences. | strongly believe that DSS should not implement the policy changes proposed
regarding child care subsidies. Please take more time to consider other alternatives which do not have the
extensive repercussions as those associated with eliminating the child care fee waivers for families in dire need of
them.
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Representative Example #3

First, consistent with Secretary Landgraf’s FY 12 budget presentation, there is ostensibly a shortfall in funds for
the Child Care Subsidy Program since DHSS is requesting $3 million as a door opener.

Second, the apparent effect of limiting fee waivers would be twofold: 1) deterring participation in the Child Care
Subsidy Program by caretakers no longer eligible for fee waiver; and 2) increasing provider compensation since
some currently exempt caregivers would be required to pay the fee to providers. Parenthetically, the fee can be
significant. Although SCPD lacks a copy of the 2010-2011 scale, the attached 2008-2009 scale is instructive. See
also 16 DE Admin. Code 11004.7.1 which contains consistent regulatory table. A single parent with income at
100% of the federal poverty level would pay 21% of the costs of care.

Third, by deterring participation by some caregivers, DSS is undermining one of the Department’s “top
priorities”, i.e., creating employment opportunities. See attached excerpt from Secretary’s FY 12 budget
presentation. The availability of child care is an important support for persons seeking employment.

Since the proposed regulation restricts fee waivers, [we] cannot provide its endorsement. In addition, [we]
recommend that DSS add the following exceptions in the new regulation:

“3. Homeless families as defined in §11003.7.2.” Such families would generally be extremely needy and

without funds to pay fees.

“4, Families seeking care of 13 to under 19 year old children physically or mentally incapable of caring for

themselves.”

See 16 DE Admin. Code 11003 and 11003.7.8. Such children may be extremely needy and benefit from

socialization within day care settings rather than isolation at home.

FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the December 2010 Register of Regulations
should be withdrawn.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend existing Child Care Subsidy Program
rules in the Division of Social Services Manual regarding Determination of the Child Care Parent Fee and Fee
Waiving Situations is withdrawn effective April 1, 2011.

Rita M. Landgraf, Secretary, DHSS

DSS NOTICE OF WITHDRAWAL OF PROPOSED REGULATION #11-12
REVISION:

11004.7 Determination ©fFhe of the Child Care Parent Fee and Fee Waiving Situations

45 CFR §§98.20 and 98.42
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Families are required to contribute to the cost of child care services. All families receiving subsidized child care

will have a parent fee except:
1. Families active with and referred by the Division of Family Services (DFS) including foster care families.
2. Teen parents 18 years old or younger attending high school or a high school equivalent.
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DEPARTMENT OF JUSTICE
VICTIMS’ COMPENSATION ASSISTANCE PROGRAM ADVISORY COUNCIL
Statutory Authority: 11 Delaware Code, Section 9004 (11 Del.C. §9004)
1 DE Admin. Code 301

ORDER

301 Victims’ Compensation Assistance Program Rules and Regulations

Introduction

The Violent Crimes Compensation Advisory Council of the State of Delaware hereby adopts this Report and
Order, pursuant to 29 Del.C. §10118, for the purpose of final enactment of the amended regulations attached
hereto. The proposed changes would add an additional regulation, numbered 29.0, relating to payment of mental
health claims, to Section 301 of Title One of the Administrative Code. This regulation would require that VCAP pay
all mental health providers at 80% of the usual and customary charge for services. This amount would be
considered payment in full, and the mental health provider who accepted payment from VCAP would be unable to
collect any additional monies from the victim, or from third parties, through so-called “balance billing”. Enactment
of this regulation would help preserve VCAP funds and would bring VCAP more in line with how private health
insurers and other government programs reimburse mental health providers. This regulation is consistent with the
practice recently adopted by VCAP in enacting Rule 28 with regard to reimbursement of medical providers.

Summary of Comments

A public hearing on the proposed regulation was held in Dover on Wednesday, February 23, 2011. No one
appeared to offer comments on the proposed regulation.

A written submission was received from Judy A. Smith, the Vice-Chair of the Governor’s Advisory Council for
Exceptional Citizens (GACEC). The letter indicated that the Council members had reviewed the proposed
regulation, and had voted to endorse it. Ms. Smith noted that the proposed regulation is straightforward and easy
to understand, and that the rate of compensation was fair, as compared to other third-party sources of
reimbursement. Finally, the letter noted that the proposed Rule offers sufficient protection for victims from the
practice of “balance billing”. These comments were reviewed and discussed by the Advisory Council at its meeting
on March 1, 2011.

A memorandum was received from Daniese McMullin-Powell, Chair of the State Council of Persons with
Disabilities (“SCPD”), regarding the proposed regulation. SCPD endorsed the proposed regulation, providing
comments similar to those offered by GACEC.

Findings of Fact

The Advisory Council, upon review of the comments received and further discussion, determined that no
changes in the draft proposal were necessary, and that the new regulation could be submitted for publication as
drafted.

The Council found that enactment of the proposed Rule 29 would bring the payment practices for mental
health providers in line with those of medical providers, pursuant to Rule 28. The proposed rule would clarify the
process of payment, and would protect victims from “balance billing”.

The Advisory Council further determined that a similar such regulation covering reimbursement for dental
services should be pursued.
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Decision of the Advisory Council

The Advisory Council reviewed the proposed rule at its meeting on March 1, 2011, and voted to adopt the
proposed new rule, as drafted, with no changes.

Text of Rules Adopted

The final version of the proposed amended regulations of the Advisory Council is attached hereto, along with
the signatures of those Advisory Council members, constituting a quorum, who voted to adopt the rule.

301 Victims’ Compensation Assistance Program Rules and Regulations

*Please note that no changes were made to th e regulation as originally proposed and published in the
February 2011 issue of the Register at page 771(14 DE Reg. 77 1). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

301 Victims’ Compensation Assistance Program Rules and Regulations

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DivISION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60; (7 Del.C., Ch. 60)
7 DE Admin. Code 1124

Secretary’s Order No.: 2011-A-0021
Date of Issuance: March 16, 2011
Effective Date of the Amendment: April 11, 2011

1124 Control of Volatile Organic Compound Emissions

Under the authority vested in the Secretary of the Department of Natural Resources and Environmental Control
(“Department” or “DNREC”) the following findings, reasons and conclusions are entered as an Order of the
Secretary in the above-referenced rulemaking proceeding.

Background and Procedural History

This Order considers proposed regulation amendments to 7 DE Admin. Code 1124, Control of Volatile
Organic Compound Emissions: Section 47.0, “Offset Lithographic Printing”. The purpose of these proposed
amendments is to conform to new Control Techniques Guidelines (CTG) issued by the U.S. Environmental
Protection Agency (EPA).

Section 182(b)(2) of the Clean Air Act requires that all ozone non-attainment areas, including Delaware, must
develop or update relevant regulations to implement Reasonably Available Control Technology controls on
emission sources covered in the U.S. Environmental Protection Agency (“EPA”)'s Control Techniques Guidelines
(“CTG”), or Alternative Control Techniques, and submit the regulations to EPA as State Implementation Plan
revisions.

Section 47.0 was originally developed in 1994 after EPA issued a CTG in 1993 for control of volatile organic
compound (VOC) emissions from the offset lithographic printing industry. In September 2006, the EPA updated its
CTG for the offset lithographic printing industry by adding control requirements for letterpress printing operations.
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To reflect the new requirements in EPA’s 2006 CTG, the Department’s Division of Air Quality (“DAQ”) revised 7 DE
Admin. Code 1124, Section 47.0, “Offset Lithographic Printing” in early 2010. The 2010 revision expanded the
control scope to include letterpress printing presses, and set up a new and more stringent 95% reduction standard
for those control systems installed after the effective date of the proposed revision. After a relevant public
comment period, a public hearing was held on June 2, 2010.

Two organizations, Printing Industries of America (“PIA”) and Graphic Arts Association (“GAA”) submitted
comments regarding the proposed Section 47.0 prior to the June 2, 2010 hearing. Based on these comments, DAQ
determined that substantive changes to the proposed Section 47.0, as set forth in the public hearing of June 2,
2010, were necessary. Two major changes are (1) specifying a one-year transition period for facilities to comply
with the new requirements, and (2) providing flexibility for facilities to locate temperature monitoring devices for
control systems. These new and substantive changes are reflected in Sections 47.1.2, 47.3.1, 47.5.4.4, 47.4.4,
47.6.1.2.2, and 47.6.3.1. To provide the opportunity for the public to review and comment on these new changes,
the Department published a new and revised proposed Section 47.0, established a new public comment period,
and scheduled a second public hearing on February 1, 2011 to specifically address those new changes.

The Department’s Division of Air Quality (DAQ) commenced the regulatory development process with Start
Action Notice 2010-25. The Department published the proposed regulatory amendments in the January 1, 2011
Delaware Register of Regulations and held a public hearing on February 1, 2011. The Department’s presiding
hearing officer, Lisa A. Vest, prepared a Hearing Officer’'s Report dated March 8, 2011 (Report). The Report
recommends certain findings and the adoption of the proposed revised Amendments as attached to the Report as
Appendix A.

Findings and Discussion

| find that the proposed Amendments are well-supported by the record developed by the Department, and
adopt the Report to the extent it is consistent with this Order. The Department’s experts in DAQ developed the
record and drafted the proposed Amendments. It should be noted that, while the Department received public
comments once again from GAA with regard to the proposed revised amendments to the aforementioned Section
47.0 of 7 DE Admin. Code 1124, the Department believes that no additional revisions to this proposed regulatory
language is necessary at this time.

| find that the Department’s experts in DAQ fully developed the record to support adoption of these revised
Amendments. With the adoption of these revised regulatory amendments, Delaware will have the Department’s
regulations conform to EPA’s regulations, as required by the Clean Air Act.

In conclusion, the following findings and conclusions are entered:

1.) The Department has jurisdiction under its statutory authority to issue an Order adopting these
proposed Amendments as final;

2.) The Department provided adequate public notice of the proposed revised Amendments, and provided
the public with an adequate opportunity to comment on the proposed revised Amendments, including at a public
hearing;

3.) The Department held public hearings, initially on June 2, 2010, and then again on February 1, 2011 on
the proposed revised Amendments, in order to consider public comments before making any final decision;

4) The Department’s Hearing Officer’'s Report, including its recommended record and the recommended
revised Amendments as set forth in Appendix A, are adopted to provide additional reasons and findings for this
Order;

5.) The recommended revised Amendments were fully vetted to the public, both in legal notices and at the
time of the public hearing, and do not reflect any substantive changes from the proposed revised regulation
Amendments as published in the January 1, 2011, Delaware Register of Regulations;

6.) The recommended revised Amendments should be adopted as final regulation Amendments because
(1) Delaware will be enabled to conform to new CTG as issued by the EPA; (2) the Department’s revisions to
Section 47.0 of 7 DE Admin. Code 1124 will enable Delaware to do the following: (i); specify a one-year transition
period for facilities to comply with the new requirements, (ii) provide flexibility for facilities to locate temperature

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 10, FRIDAY, APRIL 1, 2011




FINAL REGULATIONS 1085

monitoring devices for control systems; and (3) the revised regulation amendments are well supported by
documents in the record; and that

7.) The Department shall submit this Order approving the final regulation to the Delaware Register of
Regulations for publication in its next available issue, and provide such other notice as the law and regulation
require and the Department determines is appropriate.

Collin P. O’'Mara, Secretary
1124 Control of Volatile Organic Compound Emissions
(Break in Continuity of Sections)
47.0 Offset Lithographic Printing and Letterpress Printing.
44/29/4994 04/11/2011

47 1 Applicability.
47.1.1 The provisions of 47.0 of this regulation apply to any offset lithographic or letterpress printing press

newspaper—(hon-heatset-web}faeilities. Except as provided in 47.1.2 of this regulation, every

owner or operator of any offset lithographic or letterpress printing press shall comply with the
provisions of 47.0 of this regulation on and after [insert effective date of the revised 47.0 of
requlation].

47.1.2 Transition period for existing permitted sources. Every owner or operator of any offset lithographic
printing press that is subject to a permit issued pursuant to 7 DE Admin Code 1102 or 1130
containing all applicable conditions of 47.0 of this regulation, as that regulation existed on
November 29, 1994, shall comply with those permit conditions for up to one year after the effective
date of this revision of 47.0 of this regulation. Every owner or operator of any letterpress printing
press that is subject to a permit issued pursuant to 7 DE Admin Code 1102 or 1130 shall comply
with the permit's conditions for letterpress printing for up to one year after the effective date of this
regulation. On and after the date one year after the effective date of this revision of 47.0 of this
regulation, every such owner or operator of any offset lithographic or letterpress printing press
shall comply with the provisions of 47.0 of this regulation.

47.1.23 Except as specified in 47.6.1 of this regulation, Fthe provisions of 47.0 of this regulation do not
apply to any offset lithographic and letterpress printing faeility press within a facility whose total
actual volatile organic compound (VOC) emissions from all offset lithographic and letterpress
printing operations (including emissions from cleaning solutions used on lithographic printing
presses) are less than 6.8 kilograms (kg) (15 pounds [Ib]) VOCs per day before the application of
capture systems and control devices.

aVaWaYla\V on ot 4 AN a ag

47.1.84 Any facility that becomes or is currently subject to the provisions of 47.0 of this regulation by
exceeding the applicability threshold in 47.1.23 of this regulation shall remain subject to these
provisions 47.0 of this requlation even if its emissions later fall below the applicability threshold.

47.1.65 Any facility that is currently subject to a state or federal rule promulgated pursuant to the Clean Air
Act Amendments of 1977 by exceeding an applicability threshold is and shall remain subject to
these provisions, even if its throughput or emissions have fallen or later fall below the applicability
threshold.
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47.2  Definitions. As used in 47.0 of this regulation, all terms not defined herein shall have the meaning
given them in the November 15, 1990 Clean Air Act Amendments (CAAA), or in 2.0 of this regulation.
“Alcohol” means a chemical compound consisting of the hydroxyl (OH) group attached to an alkyl
radical and having the general formula C,H2,,,4OH, such as ethanol, n-propanol, and iso-propanol.
“Alcohol substitute” means a non-alcohol additive that contains VOCs and is used in the fountain
solution to reduce the surface tension of water or to prevent piling (ink build-up).

“‘Batch” means a supply of fountain solution that is prepared continuously or as a batch and that is
used without alteration until completely used or removed from the printing process.

“Cleaning solution” means a liquid that is used to remove ink_including dried ink, and debris from the
operating surfaces of the printing press and its parts.

“Fountain so lution” means a mixture of water and non-volatile printing chemicals, and additives
which reduce the surface tension of the water. The fountain solution wets the non-image areas so that
the ink is maintained within the image areas.

“‘Heatset” means any operation in which heat is required to evaporate ink oil from the printing ink.
"Letterpress printing" means a printing process in which the image is raised relative to the non-

image area and the paste ink is transferred to the substrate directly from the image surface.

“Lithography” or “lithographic printing” means a printing process in which the image and non-image
areas are chemically differentiated; the image area is oil-receptive and the non-image area is water-
receptive. This method differs from other printing methods, in which the image is a raised or recessed
surface.

“‘Non-heatset” or “coldset” means any operation in which printing inks are set without the use of heat.
For the purposes of 47.0 of this regulation, ultraviolet-cured and electron beam-cured inks are
considered non-heatset operations.

“Offset lit hographic printing” means a printing process ir—which that transfers the ink film is
transferred from the lithographic plate to an intermediary surface (blanket), which, in turn, transfers the
ink film to the substrate.
“Press” means a printing production assembly that is composed of one or many units to produce a
printed sheet or web.
“Sheet-fed” means a printing operation in which individual sheets of substrate are fed to the press
sequentially.
“Total ac tual VOC e missions” means the quantity of VOCs emitted from all lithographic prirtirg
presses and letterpress printing operations, including VOC emissions from cleaning materials and
activities, during a particular time period.
“Unit” means the smallest complete printing component of a printing press.
“Web” means a continuous roll of paper used as the printing substrate.

47.3  Standards.

47.3.1 No owner or operator of a heatset offset lithographic printing press or a heatset letterpress printing
press shall operate the printing press unless the owner or operator installs a control device to
reduces VOC emissions from the press dryer exhaust vent by complying with 47.3.1.1, or 47.3.1.2,
or47.3.1.3 at all time the press operates:

47.3.1.1 At least 90% i

weight, if the first installation date of the control device is prior to [insert the effective date

of this regulation].

47.3.1.2 At least 95%. by weight, if the first installation date of the control device is on or after
[insert the effective date of this requlation].
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47.3.1.3 Maintaining a maximum press dryer exhaust outlet VOC concentration of 20 parts per
million by volume (ppmv) as carbon (C1) on a dry basis,

47.3.2 No owner or operator of an offset lithographic printing press that-uses—alcohol-in—the—feuntain
soelgtion shall operate the printing press unless the owner or operator meets ere—ef the
requirements listed under 47.3.2..1, 47.3.2.2, or 47.3.2.3-are4+3-24 of this regulation.

47.3.21 For any heatset web offset lithographic printing pressess;:
47.3.2.1.1 When the fountain solution contains alcohol, the fountain solution on-press (as

polled) VOC content shall be malntalned at—1—6—;6—er—less—(by—veleme)—Attematwet-y—a

47.3.2.1.1.1 At 1.6% or less (by volume), or
47.3.2.1.1.2 At 3.0% or less (by volume) and the temperature of the fountain solution shall
be maintained at or below 15.5 degrees Celsius (°C) (60 degrees Fahrenheit [°F]).
47.3.2.1.2 When the fountain solution contains no alcohol. the fountain solution on-press (as-
applied) VOC content shall be maintained at 3.0% or less (by volume).
47.3.2.2 For a _y non- heatset web offset I|thograph|c prmtmg presses—the—aleehet—eentent—m—the

47.3.2.2.1 There shall be no alcohol in the fountain solution, and

47.3.2.2.2 The fountain solution on-press (as-applied) VOC content shall be maintained at 3.0%
or less (by volume).

47.3.2.3 Fora _y sheet- fed offset I|thograph|c prlntlng presses the—ateehel—eeﬂtent—m—the—feentam

45—6—9—(69—?) the fountaln solutlon on-press (as aoolled) VOC content shall be
maintained.

47.3.2.3.1 At 5.0% or less (by volume). or.

47.3.2.3.2 At 8.5% or less (by volume) and the temperature of the fountain solution shall be
maintained at or is refrigerated to below 15.65°C (60°F).

47.3.3 No owner or operator of an offset lithographic printing press or a letterpress printing press shall
operate the printing press unless the owner or operator reduces VOC emissions from cleaning
solutions by meeting requirements in 47.3.3.1, or 47.3.3.2 and 47.3.3.3, of this requlation:

47.3.3.1 #Using a cleaning solution with a 30% or less (as used) VOC content.

47.3.3.2 Ahernatively—the—use Using of cleaning solutions with a VOC composite partial vapor
pressure less than 10 millimeters (mm) mercury (Hg) (0.4 inches [in] Hg) at 20°C (68°F)

may-be-used. The VOC composite partial vapor pressure is calculated as follows:
(W;)(VP)
n MW,
= W, " W, " Z W,
MW, MW, <MW,

e

(47-1)
Where:
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W; = Weight of the #h it VOC compound, in grams (g);
W,, = Weight of water, in g;
W, = Weight of exempt compound, in g;

MW, = Molecular weight of the kh it voc compound, in grams per gram-mole

9
g—mole ).
g—mole

MW,, = Molecular weight of water, in ;

’

MW, = Molecular weight of exempt compound, in g-mole :

PP¢ = VOC composite partial pressure at 20°C, in mmHg
VP; = Vapor pressure of the KR it vOC compound at 20°C, in mmHg

47.3.3.3 Keeping all cleaning solutions and used shop towels or cloths in closed containers.

47.4  Control Devices. An owner or operator of an offset lithographic printing press or a letterpress printing
press equipped with a control system shall ensure that:

47.41

47.4.2

The capture system and control device are operated at all times that when the printing press is in
operation, and the—ewner—or-operater—demenstrates compliance with 47.0 of this regulation is
demonstrated through the applicable coating analysis and capture system and control device
efficiency test methods specified in Appendix B, Appe ndix D, and Appendix E of of this
regulation and in accordance with the capture efficiency test methods specified in Appendix D of
this regulation.

The control device is equipped with the applicable monitoring equipment specified in 2.0 of
Appendix D of this regulation, and the monitoring equipment is installed, calibrated, operated, and
maintained according to the vendor's specifications at all times the control device is in use.

47.5 Test Methods and Procedures.

47.51

47.5.2

47.5.3

4754

The VOC content of each ink, the alcohol content of each fountain solution, and the efficiency of
each capture system and control device shall be determined by the applicable test methods and
procedures specified in Appendix A through Appendix D of this regulation to establish the
records required under 47.6 of this regulation.

To demonstrate compliance with the emission control requirements of 47.0 of this regulation, the
affected facility affected by 47.0 of this regulation shall be run at maximum operating conditions
and flow rates during any emission testing.

Emission tests for facilities using an add-on dryer exhaust control device shall include an initial test
when the control dewce is mstalled and eperafﬂ-ng in ogeratlo that demonstrates compliance with
it 47.3.1 of this regulation.

To determine compllance with 47.3.2 of this regulatlon, the owner or operator of an offset
lithographic printing facility shall perform the following procedures:

47541 A sample shall be taken of the fountain solution (as used) from the fountain tray or

reservoir that contains a fresh batch of fountain solution (after mixing), for each unit or
centralized reservoir, to determine the alcohol content of the fountain solution in
accordance with 47.3.2.1 through 47.3.2.34 of this regulation, before the fountain solution
is used.
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47.54.2 A direct measurement of the alcohol content of the fountain solution sample or samples
shall be performed in accordance with the method specified in Appendix L of this
regulation.

47.54.3  Alternatively, a sample of the fountain solution (as used) may be taken from the fountain
tray or reservoir of fountain solution during use and measured with a hydrometer or
refractometer that has been standardized with tests performed in accordance with
47.5.4.1 and 47.5.4.2 of this regulation. The unit shall be considered in compliance with
47.3.2.1 through 47.3.2.34 of this regulation if the refractometer or hydrometer
measurement is less than or equal to the measurement obtained by the method specified
in Appendix L of this regulation plus 10%.

47544 The VOC content of a fountain solution containing alcohol substitutes or non-alcohol
additives shall be established with proper recordkeeping and the manufacturer's
laberatory-analysis technical information of the VOC content of the concentrated alcohol
substitute and included in facility records. Records shall include the amount of
concentrated substitute added per quantity of fountain water; the date and time of
preparation if the fountain solution is mixed as a batch; and the calculated VOC content of
the final solution to fulfill the requirements listed in 47.3.2-4 of this regulation.

47.5.5 To determine compliance with 47.3.2.1.1.2 and 47.3.2.3.2 of this regulation, an owner or operator
of an offset lithographic printing facility shall use a thermometer or other temperature detection
device capable of reading to 0.28°C (0.5°F) accuracy to ensure that a refrigerated fountain
solution containing alcohol is below 15.65°C (60°F) at all times.

46.5.6 To determine compliance with 47.3.3 of this regulation, an owner or operator of an offset
lithographic printing press or a letterpress printing press shall:

47.5.6.1 Take a sample of the cleaning solution (as used) to demonstrate compliance with the
cleaning solution VOC content limitations listed in 47.3.3 of this regulation. If the cleaning
solution is used as received from the supplier without dilution or alteration, the
manufacturer's technical information may be used to demonstrate compliance.

47.5.6.2 Use the method specified in Appendix L of this regulation to determine the VOC content
of the cleaning solution (as used). Alternatively, the VOC content and VOC partial
pressure of the cleaning solution may be established using the manufacturer's technical
data. If the cleaning solution is prepared through the dilution of concentrated materials, the
blending ratio and VOC content of the concentrate may be used to determine the "as
used" VOC content of the cleaning solution.
47.6  Recordkeeping and Reporting.

47.6.1 Requirements for Sources Below Threshold Emission Limit. Any owner or operator of any offset
lithography printing press facility, any letterpress printing facility, or any facility with both offset
lithographic and letterpress printing operations, that emits less than the threshold limit according to
47.1 of this regulation shall comply with the following requirements:

47.6.1.1 Initial Certification. Within six months after April 11, 2011, or upon initial startup of a new
printing press, Fthe owner or operator shall certify to the Department that the facility emits
less than the threshold limit according to 47.1 of this regulation. Such certification shall
include the following information:
47.6.1.1.1 The name and location of the facility.
47.6.1.1.2 The address and telephone number of the person responsible for the facility.
47.6.1.1.3 A declaration that the facility is not subject to the requirements of 47.0 of this
regulation because of the criteria listed in 47.1 of this regulation.
47.6.1.1.4 The calculations demonstrating that total actual VOC emissions from all offset
lithographic and letterpress printing presses at the facility are and will be less than 6.8
kg (15 Ib) per day before the application of capture systems and control devices.
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47.6.1.1.5 A description of the instrument or method by which the owner or operator accurately
measured or calculated the volume of ink applied and the amount that can potentially

be applied each year on each printing press.
47.6.1.2 Recordkeeping. On and after April 11, 2011, Fthe owner or operator shall collect and
record all of the following information each year for each offset lithographic printing press
and each letterpress printing press and maintain the information at the facility for a period

of five years:

47.6.1.2.1 The name and identification number of each ink, as applied, each year on each
printing press.

47.6.1.2.32 The total actual VOC emissions as calculated in 47.6.1.1.4 of this regulation using the
VOC content for that year.

47.6.1.3 Reporting. On and after April 11, 2011, YUpenpromulgation-of47-0-of thisregulation; any

record showing that total actual emissions of VOCs from all offset lithographic printing
presses and all letterpress printing presses exceed 6.8 kg (15 Ib) per day before the
application of capture systems and control devices shall be reported by sending a copy of
the record to the Department within 45 calendar days after the exceedance occurs. This
requirement is in addition to any other State of Delaware exceedance reporting
requirements.

47.6.2 Requirements for Sources Above Threshold Emission Limit. Any owner or operator of any offset
lithography printing press facility, or any letterpress printing facility, or any facility with both offset
lithographic and letterpress printing operations, that emits greater than the threshold limit
according to 47.1 of this regulation shall comply with the following requirements:

47.6.2.1 Initial Certification. Within six months after April 11, 2011, or upon initial startup of a new
printing press, Fthe owner or operator shall certify to the Department that the facility emits
greater than the threshold limit according to 47.1 of this regulation. Such certification shall
include the following information:

47.6.2.1.1 The name and location of the facility.
47.6.2.1.2 The address and telephone number of the person responsible for the facility.

47.6.2.1.3 The calculations demonstrating that total actual VOC emissions from all effset
lithegraphic-printing-presses aspects of printing operations at the facility are and shall
be greater than 15 Ib (6.8 kg) per day before the application of capture systems and
control devices.

47.6.2.1.4 A description of the instrument or method by which the owner or operator accurately
measured or calculated the volume of ink applied and the amount that can potentially
be applied each year on each printing press.
47.6.2.2 Recordkeeping. On and after April 11, 2011, Fthe owner or operator shall collect and
record all of the following information each year for each offset lithographic printing press
and each letterpress printing press and maintain the information at the facility for a period
of five years:
47.6.2.21 The name and identification number of each ink, as applied, each year on each
printing press.
47.6.2.2.2 The weight of VOCs per volume of coating solids and the volume of solids of each ink,
as applied, each year on each printing press.
47.6.2.2.3 The total actual VOC emissions as calculated in 4#~6-4+4+4 47.6.2.1.3 of this
regulation using the VOC content for that year.
47.6.3 Requirements for Sources Using an Add-On Dryer Exhaust Control Device.
47.6.3.1 Within six months after April 11, 2011, or upon initial startup of a new printing press. Fthe
owner or operator of a heatset offset lithographic printing press, or a heatset letterpress
printing press, shall install, calibrate, maintain, and operate a temperature monitoring
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47.6.3.2

47.6.3.3

device, according to the manufacturer's instructions, at the outlet of the control device or
at a location approved by the Department [and the EPA]. The monitoring temperature
shall be set during the testing required to certify compliance with the requirements of 47.4
of this regulation. Monitoring shall be performed only when the unit is operational.

The temperature monitoring device shall be equipped with a continuous recorder and shall
have an accuracy of 0.28°C (0.5°F).

The dryer pressure shall be maintained lower than the press room area pressure such that
air flows into the dryer at all times when the press is operating. A 100% emissions capture
efficiency for the dryer shall be demonstrated using an air flow direction measuring device.

47.6.4 Requirements for Monitoring Fountain Solution VOC Concentration. On and after April 11, 2011,
Fthe alcohol concentration in the fountain solution shall be monitored to provide data that can be
correlated to the amount of material used when the fountain solution complies with the limits listed
in 47.3.2.1 through 47.3.2.43 of this regulation. One of the following methods shall be used to
frequently measure the concentration of alcohol in the fountain solution:

47.6.4.1

47.6.4.2

47.6.4.3

47.6.4.4

The owner or operator of any offset lithographic printing press shall monitor the alcohol
concentration of the fountain solution with a refractometer that is corrected for temperature
at least once per 8-hour shift or once per batch, whichever is longer. The refractometer
shall have a visual, analog, or digital readout with an accuracy of 0.5%. A standard
solution shall be used to calibrate the refractometer for the type of alcohol used in the
fountain. Alternatively, the refractometer shall be standardized with measurements
performed to determine compliance, according to the procedures described in 47.5.4.1
and 47.5.4.2 of this regulation.

Alternatively, the owner or operator of any offset lithographic printing press shall monitor
the alcohol concentration of the fountain solution with a hydrometer equipped with a
temperature correction at least once per eight-hour shift or once per batch, whichever is
longer. The hydrometer shall have a visual, analog, or digital readout with an accuracy of
0.5%. A standard solution shall be used to calibrate the hydrometer for the type of alcohol
used in the fountain. Alternatively, the hydrometer shall be standardized with
measurements performed to determine compliance, according to the procedures
described in 47.5.4.1 and 47.5.4.2 of this regulation.

The VOC content of the fountain solution may be monitored with a conductivity meter if it is
determined that a refractometer or hydrometer cannot be used for the type of VOCs in the
fountain solution. The conductivity meter reading for the fountain solution shall be
referenced to the conductivity of the incoming water.

If, through recordkeeping for a period of 6 months or more, the printing process is shown
to consistently meet the requirements in 47.3.24 and 47.5.4 of this regulation, the
monitoring requirement may be waived or extended to a longer period of time upon prior
approval by the Department.

47.6.5 Requirements for Monitoring Fountain Solution Temperature. On and after April 11, 2011:

47.6.5.1

47.6.5.2

The owner or operator of any offset lithographic printing press using refrigeration
equipment on the fountain solution shall install, maintain, and continuously operate a
temperature monitor of the fountain solution reservoir.

The temperature monitor shall be attached to a continuous recording device such as a
strip chart, recorder, or computer.

47.6.6 Requirements for Monitoring Cleaning Solution. On and after April 11, 2011, Ffor any offset
lithographic printing press or any letterpress printing press with continuous cleaning equipment,
flow meters shall be used to monitor the water and cleaning solution flow rates. The flow meters
shall be calibrated so that the VOC content of the mixed solution is accurately measured to fulffill
the requirements of 47.3.3 of this regulation.

47.6.7 Requirements for Monitoring Other Key Parameters. On and after April 11, 2011, Fthe owner or
operator of any offset lithographic printing press or any letterpress printing press shall record daily,
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and make available to the Department within 45 calendar days upon the Department’s verbal or
written request, the following key parameters:
47.6.71 The type of control device operating on the any heatset offset lithographic printing press
or any heatset letterpress printing press and the operating parameters specified in [4%6-3
47.3.1] of this regulation.
47.6.7.2 The [equipment operating] standard selected to comply with the requirements listed in
47.3.2.1 through 47.3.2.43 and 47.3.3 of this regulation.
47.6.7.3 The VOC content of the fountain solutions and cleaning solutions, to comply with the
requirements listed in 47.5.4, 47.6.4, and 47.6.6 of this regulation.
47.6.7.4  The temperature of the fountain solution, to comply with the requirements listed in 47.6.5
of this regulation, if applicable.
47.6.7.5 For manual cleaning methods, the amount of cleaning solution and the amount of water
added per batch of cleaning solution mixed.
47.6.7.6  For automatic cleaning methods, the flow rates of water and cleaning solution concentrate,
as specified in 47.6.6 of this regulation.
47.6.7.7  Corrective actions taken when exceedances of any parameters monitored according to the
requirements of 47.4 or 47.5 of this regulation, occur.
14 DE Reg. 628 (01/01/11)

DivsION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60 (7 Del.C., Ch. 60)
7 DE Admin. Code 1142

REGISTER NOTICE
SAN # 2010-22

1142 Specific Emission Control Requirements

1. Introduction
In November 2009, Delaware promulgated Section 2.0 of 7 DE Admin. Code 1142, Control of NO, Emissions

from Industrial Boilers and Process Heaters at Petroleum Refineries. In June 2010, Section 2.0 of 1142 was
approved by the Environmental Protection Agency (EPA) into Delaware’s State Implementation Plan (SIP) (75 FR
31711).

The purpose of Section 2.0 of 7 DE Admin. Code 1142 is to reduce nitrogen oxides (NO,) emissions from
large industrial boilers and process heaters that are located at petroleum refineries. This reduction in NOy

emissions from the affected units would aid in the attainment and maintenance of any national ambient air quality
standard (NAAQS), and any other applicable requirement that is affected by NO, emissions. NAAQSs and

applicable requirements that are affected by NO, emissions are:

+ Ozone NAAQS. NO, emissions impact air quality relative to ozone. This is because ozone is formed
through a reaction in the atmosphere between NO, and volatile organic compounds (VOC) in the pres-
ence of heat and sunlight (i.e., NO, and VOC are precursors to the formation of ozone). The air quality

in Delaware is designated under Section 107 of the Clean Air Act (CAA) as not meeting the 1997
health based NAAQS of 0.08 ppm for ozone. In addition, the EPA issued a revised 8-hour ozone
NAAQS of 0.075 ppm in March 2008, and has proposed to reconsider that revised NAAQS in January
of 2010. The air quality in Delaware is anticipated to be designated as non-attainment under the new
ozone NAAQS.
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Under the 1997 ozone NAAQS the entire state of Delaware is included as part of a Philadelphia based non-
attainment area (NAA). Delaware submitted to the EPA an attainment demonstration SIP in July 2007 which
demonstrated that the NAA would attain compliance with that NAAQS by 2010. EPA has not yet issued area
designations for the 2008 revised NAAQS, and has not yet finalized its reconsideration of the 2008 revised
NAAQS.

 Eine Particulate Matter (PM, 5) NAAQS. NO, emissions contribute to the formation of nitrate particu-
lates in the atmosphere, and nitrate particles are PM, 5 (i.e., they are particles with an aerodynamic

diameter of 2.5 microns or less). The air quality in New Castle County Delaware is designated under
Section 107 of the CAA as not meeting the 1997 health based NAAQS for PM, 5. In addition, the EPA

issued a revised PM, 5 NAAQS in 2006.
Under the 1997 NAAQS New Castle County Delaware is included as part of a Philadelphia based NAA.
Delaware submitted to the EPA an attainment demonstration SIP in April 2008 which demonstrated that the
NAA would attain compliance with the NAAQS by 2010". Relative to the 2006 PM, 5 NAAQS, New Castle
County Delaware is designated as non-attainment for the daily standard, and is included as part of the
Philadelphia based NAA. The attainment demonstration SIP is due in December 2012.2
» Visibility. NO, emissions contribute to the formation of PM, 5, and PM, 5 is a visibility impairing pollut-
ant under the federal regional haze program. Visibility impairing emission from Delaware have been
determined to “significantly"3 impact one (1) federal class 1 area, Brigantine National Wildlife Area, in
New Jersey.

The State of Delaware submitted to the EPA in September 2009 a Visibility SIP that met the requirements of
Part C to Title | of the CAA. This SIP primarily relied upon SO, reductions, because sulfate was determined by

the Regional Planning Organizations to be the main cause of visibility impairment in Class | areas. However,
the SIP also partially relied on reductions in NO, emissions to demonstrate that Delaware has met its 2018

visibility related goals.
+ Nitrogen Dioxide (NO,) NAAQS. NO, emissions, by definition, directly impact ambient NO, concen-

trations. The air quality in Delaware is designated under Section 107 of the CAA as meeting the cur-
rent annual NO, NAAQS. In February 2010, the EPA revised the annual NO, NAAQS and issued a

new hourly NO, NAAQS.

EPA has not issued designations of areas under the 2010 revised NAAQS, and State recommendations for
designation of areas are due to the EPA in January 2011.

Section 2.0 of 7 DE Admin. Code 1142 does not limit emissions of any pollutant other than NO,. Section 2.0
covers nine (9) emission units at the Delaware City Refinery, and imposes compliance dates between 2007 and
2012, depending on the particular emission unit.

In 2009 the operations of equipment at the Delaware City Refinery were discontinued, and in 2010 the refinery
ownership changed from Premcor Refining Group Inc. to Delaware City Refining Company, LLC (“DCRC”). Two
actions related to this change in ownership impact Delaware’s SIP:

+ On May 28, 2010, the Delaware Department of Natural Resources and Environmental Control (the Depart-

ment) reached an enforcement settlement with Premcor. This settlement, among other things, terminated

1. Based on 2007-2009 monitoring data, New Castle County has attained the 1997 NAAQS for the annual and
daily standard.

2. Based on 2007-2009 monitoring data, New Castle County has already attained the 2006 PM, s NAAQS.

3. As a result of the consultation process, the Middle Atlantic and Northeast Visibility Union (MANE-VU) States
defined contributions to Class | areas as “significant” if a State contributed at least 2 percent of total sulfate
observed on the 20 percent worst visibility days in 2002. Based on the MANE-VU Contribution Assessment and
the application of the “= 2% SO, rule,” emissions from Delaware were determined to contribute to visibility degra-
dation exclusively to the Brigantine Wilderness Class | area (note that NOx was not the primary pollutant of con-
cern in this round of Regional Haze SIPs).
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the 2008 FCCU NOx Agreement which had required the Premcor fluid catalytic cracking unit CO boiler to
meet a 20 parts per million (ppm) NO, emission limitation by May 1, 2009.4

+ On May 31, 2010 the Department and DCRC reached an agreement on DCRC’s acquisition, restart and
operation of the Delaware City Refinery. One element of that agreement provides that the Department will
propose to revise Section 2.0 of 7 DE Admin. Code 1142 to provide for a facility-wide NO, emission cap
compliance alternative.

In a separate regulatory process, Delaware is proposing to revise Section 2.0 of 7 DE Admin. Code 1142 to
(1) provide for the control of NO, from the Fluid Catalytic Cracking Unit CO boiler to the level that was previously

required by the 2008 consent agreement, and (2) provide for a facility-wide NOx emission cap compliance
alternative. The purpose of this SIP revision is to demonstrate that these revisions to Section 2.0 of 7 DE Admin.
Code 1142 will not interfere with attainment or maintenance of any NAAQS, or any other applicable requirement of
the CAA.

Questions or comments regarding this SIP revision should be addressed to Ronald A. Amirikian, Planning
Branch Manager, Division of Air Quality, Delaware Department of Natural Resources and Environmental Control, at
(302) 739-9402 or ronald.amirikian@state.de.us.

2. Impact Analysis

Section 2.0 of 7 DE Admin. Code 1142 sets emission limits only for the pollutant NO,, and only impacts the
Delaware City Refinery (i.e., the Delaware City Refinery is the only petroleum refinery within the State of
Delaware). This analysis considers the effect the revisions to Section 2.0 of 7 DE Admin. Code 1142 have on
applicable requirements for which NOx emissions are a precursor or pollutant of interest. That is, the pollutants
ozone, PM, 5, visibility, and NO,.

2.1 Baseline NO, emissions from the Delaware City Refinery.
Ozone. 2002 is the SIP base year for planning associated with the 1997 0.08 ppm ozone NAAQS. Actual
2002 base year NO, emissions from the Delaware City Refinery were 3,555 TPY. For the 2008

revised NAAQS, which is currently being reconsidered, a SIP planning base year has not yet been
determined. The most current emission inventory is 2008, and actual 2008 NO, emissions from the

Delaware City Refinery were 2,525 TPY.
PM, 5. 2002 is the SIP base year for planning associated with the 2008 PM, 5 15 ug/m? annual, and the

65 ug/m3 daily NAAQSs. Base year 2002 NO, emissions are identical to those identified under ozone

above. For the 2008 revised NAAQS, a SIP planning base year has not yet been determined. The
most current emission inventory is 2008, and actual 2008 NOy emissions from the Delaware City

Refinery were those identified under ozone above.

Visibility. 2002 is the SIP base year for planning associated with Delaware’s 2008 Visibility SIP. Base
year 2002 NO, emissions are those identified under ozone above.

NO,. Forthe 2010 revised NAAQS, area designation has not yet occurred, and a SIP planning base year
has not yet been determined. The most current emission inventory is 2008, and actual 2008 NO,
emissions from the Delaware City Refinery were those identified under ozone above.

2.2 Projected NO, emissions from the Delaware City Refinery under current (i.e., before revision) Section
2.0 of 7 DE Admin. Code 1142.

Ozone. Delaware’s 2007 Ozone SIP demonstrates that compliance with the 1997 0.08ppm ozone
NAAQS will be achieved in 2009, based on 2009 projected emission levels. 2002 was the SIP base
year, and 2002 base year NOx emissions (see 2.1 above) were projected to 2009 by applying factors
that account for projected growth and controls. The projection calculations are explained in detail in
the 2007 ozone SIP.

4, 2008 Consent Decree with Premcor Refinery at Delaware City, The FCCU NOx Agreement
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The following five (5) emission units received post-2002/Pre-2009 emission controls that were relied upon
in the 2007 ozone SIP calculations®;

«  Boiler 1 (Unit 80-1) — 80% control from 7 DE Admin. Code 1142°
+ Boiler 2 (Unit 80-2) — 80% control from 7 DE Admin. Code 1142
*  Crude Unit vacuum Heater (Unit 21-H-2) — 60% control from 1142

«  Fluid Catalytic Cracking Unit CO Boiler — 86.7% control from 2008 Consent Decree’
* Methanol Plant Heater 41-H-1 — 100% control from 2003 shut down

Resultant 2009 attainment year emissions from the Delaware City Refinery (i.e., those after the application
of growth, the 41-H-1 shutdown, the control of Units 80-1, 80-2, 21-H-2, and the Cracker CO boiler)
were estimated at 2,855 TPY.

PM, 5. Delaware’s 2008 PM,, 5 SIP demonstrates that compliance with the 1997 15 ug/m3 annual, and the

65 ug/m3 daily standards will be achieved in 2009, based on 2009 projected emission levels. 2002
was the SIP base year, and 2002 base year NOx emissions (see 2.1 above) were projected to 2009 by
applying factors that account for projected growth and controls. The projection calculations are those
discussed under ozone above.

Visibility. Delaware’s 2009 Visibility SIP is based on 2018 projected emission levels.

Section 2.0 of 7 DE Admin. Code 1142 provides for compliance dates between 2009 and 2012. In 2012
the requirements of 7 DE Admin. Code are fully implemented. As part of Delaware’s 2009 Visibility
SIP, 2002 NOx emissions from the Delaware City Refinery were projected to be 2,761 TPY, and 2,774
TPY, for 2012 and 2018, respectively.

The 1142 related NOx controls relied upon in the Visibility SIP were:

* Boiler 1 (Unit 80-1) — 80% control from 7 DE Admin. Code 1142

*  Boiler 2 (Unit 80-2) — 80% control from 7 DE Admin. Code 1142

*  Crude Unit vacuum Heater (Unit 21-H-2) — 60% control from 1142

»  Fluid Catalytic Cracking Unit CO Boiler — 86.7% control from 2008 Consent Decree
* Methanol Plant Heater 41-H-1 — 100% control from 2003 shut down

« Boilers 80-3 and 80-4 — 100% control from shutdown on or before May 1, 2011. 8

For the 2010 revised NAAQS, area designation has not yet occurred. The 2002 and 2008 actual NO,
emissions, and the 2009, 2012 and 2018 projected NO, emissions discussed above are used to
evaluate the impact that the revisions to Section 2.0 of 7 DE Admin. Code 1142 would have on future
NO, NAAQS planning.

2.3 Revision to Section 2.0 of 7 DE Admin. Code 1142.

Delaware is revising Section 2.0 of 7 DE Admin. C ode 1142 to (1) provide for the control of NOx
emissions from the Fluid Catalytic Cracking Unit CO Boiler (Unit 23-H-3) that was previously required
under a 2008 consent decree, and (2) provide for, as an option, compliance with a facility-wide NOx
cap as an alternative to unit specific NOy emission limitations.

The initial facility-wide cap is being established at the level of Premcor’s actual 2008 NO, emissions
(i.e., 2,525 TPY), and will decline in two step decreases, as follows:

N

O

I!|\>

5. Note that the Crude Unit Atmospheric Heater (Unit 21-H-701) is regulated by 7 DE Admin. Code 1142.
1142 imposes a limit of 0.04 Ib/mmbtu, however, this limit was previously imposed in 1996 as a LAER limit pursuant
to 7 DE Admin. Code 1125. Unit 21-H-701 will remain subject to the 0.04 Ib/mmbtu limit independent of 7 DE
Admin. Code 1142 because it was a NSR derived limitation

6. 2.0 of 7 DE Admin. Code 1142, Control of NOx Emissions From Industrial Boilers and Process Heaters at
Petroleum Refineries, Effective 2008. Note: this regulation was revised effective 11/11/2009, and the 11/11/2009
revision was approved into the DE SIP at 75 FR 31711 on June 4, 2010.

7. Consent Decree with Premcor Refinery at Delaware City, The FCCU NOx Agreement.

8. Note that in the current Delaware SIP Boilers 3 and 4 are not required to shutdown, and the allowable emis-
sion rate for Boilers 1, 3 and 4 were finalized at 0.015 Ib/mmbtu limit, 24-hour rolling average basis. See also foot-
note