DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
PROPOSED

Medicaid Reimbursement for Prescription Drugs — Multi-State Purchasing Pool Supplemental Drug Rebate
Agreement

PUBLIC NOTICE

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware Code) and
under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512 and with 42 CFR §447.205, Delaware Health
and Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend the Title XIX
Medicaid State Plan to modify the Multi-State Purchasing Pool Supplemental Rebate Agreement for pharmaceutical
products.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written materials
concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy Development Unit,
Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware 19720-
0906 or by fax to 302-255-4425 by September 30, 2013.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the results of
Department and Division staff analysis and the consideration of the comments and written materials filed by other
interested persons.

SUMMARY OF PROPOSAL

The Division of Medicaid and Medical Assistance (DMMA) hereby affords the public notice of its intention to amend the
Title XIX Medicaid State Plan to modify the Multi-State Purchasing Pool Supplemental Rebate Agreement for
pharmaceutical products.

Statutory Authority

+ Patient Protection and Affordable Care Act (Pub. L. No. 111-148 as amended by the Health Care and Education
Reconciliation Act of 2010 (Pub. L. No. 111-152)), together known as the Affordable Care Act. Specifically,
Section 2501, Prescription Drug Rebates

 1927(a)(1) and 1927 (a)(4) of the Social Security Act, Authorizes state to enter directly into separate or
supplemental rebate agreements with manufacturers

* 1902(a)(19) of the Social Security Act, Care and services under a Medicaid state plan be provided in a manner
consistent with simplicity of administration and the best interests of beneficiaries

+ 42 CFR §440.120, Prescribed drugs

42 CFR §447.201, State plan requirements

* 42 CFR §447.205, Public notice of changes in Statewide methods and standards for setting payment rates

Background

Medicaid Supplemental Drug Rebate Agreements

The federal Omnibus Budget Reconciliation Act of 1990, section 4401 added §1927 to the Social Security Act. Section
1927 provides that States may enter separate or supplemental drug rebate agreements as long as such agreements
achieve drug rebates equal to or greater than the drug rebates set forth in the Secretary’s national rebate agreement with
drug manufacturers, which is published at 56 F.R. 7049 (1991). Specifically, the drug rebate statute, at section 1927(a)(1) of
the Social Security Act (Act), provides that “the Secretary may authorize a State to enter directly into agreements with a
manufacturer.” Also, section 1927(a)(4) of the Act provides that any drug rebate agreement between a State and drug
manufacturers and in effect on November 5, 1990, may constitute a rebate agreement in compliance with the statute if the
Centers for Medicare and Medicaid Services (CMS) determines that any such agreement “provides for rebates that are at
least as large as the rebates otherwise required under this section.” CMS accordingly believes that Congress intended that
States that seek CMS approval under section 1927(a)(1) to enter directly into agreements with manufacturers must ensure
that any such agreement will achieve drug rebates that are at least equal to the rebates set forth in the Secretary’s rebate
agreements with manufacturers.

Currently, prescription drug manufacturers are required to enter into a rebate agreement. The agreement requires
manufacturers to provide state Medicaid programs with rebates for the drugs purchased for recipients on an outpatient
basis. Section 2501 of the Patient Protection and Affordable Care Act (ACA) makes two modifications to the prescription



drug rebate program. The first modification, which took effect on January 1, 2010, increases the minimum rebate amount
but requires the State to remit 100 percent of the additional rebates collected to the federal government. The second
modification, which took effect on March 23, 2010, extends the application of the prescription drug rebates program to
prescription drugs that are provided to Medicaid recipients who are enrolled in Medicaid Managed Care Organizations
(MCOs).

Summary of Proposal

Among the services provided to recipients of services under the Delaware Medical Assistance Program (DMAP) are
prescription drugs and related pharmacy services. Expenditures for pharmacy services are offset in part by rebate
agreements with suppliers of prescription drugs. Part of the system by which Delaware receives these rebates is a
multi—state purchasing pool supplemental rebate agreement.

The existing multi-state supplemental rebate agreement between the State of Delaware and pharmaceutical
manufacturers for legend drugs provided fee-for-service to Medicaid individuals was originally effective October 1, 2005.
Delaware participates in the TOP$ program, the multistate Medicaid pharmaceutical purchasing pool administered by
Provider Synergies, LLC, an affiliate of Magellan Medicaid Administration.

The Division of Medicaid and Medical Assistance (DMMA) intends to make substantive changes to the existing

TOP$SM The Optimal PDL $solution (“TOP$”) State Supplemental Rebate Agreement (“SRA”), which includes
revised definitions, and structural changes to the SRA. Specifically, Definitions have been added to provide for the inclusion
of Medicaid Managed Care Organization (MCO) utilization for accrual of supplemental rebates.

The intent of the SRA has been expanded to cover both fee-for-service (FFS) and MCO populations, as long as the
State retains control of the Preferred Drug List (PDL) for both populations. Inclusion of the MCO population under the
contract is optional and at the sole discretion of the State. The proposed changes will be effective October 1, 2013 and will
apply to claims with dates of service on or after that date.

A brief description of additional changes to the TOP$ SRA include:

« Clarified the terms under which supplemental rebates accrue for partial quarter invoicing.

» Changed the rebate calculation to use Wholesale Acquisition Cost (WAC) on the last day of the quarter.

+ Limited termination by the manufacturer to the entire agreement not by National Drug Code (NDC) or product.

* Removed “termination without cause” language.

+ Added an interest penalty of ten percent (10%) to the SRA.

« Provided for the “Participation Agreement” to renew automatically for one-year terms, as long as the controlling

agreement between Magellan/Provider Synergies and Participating State is active.

* Removed tiers from the bid grid.

+ Added option to use alternative supplemental rebate calculation types to allow for different rebate accrual

calculations other than Guaranteed Net Unit Price (GNUP).

Draft of Proposed State Supplemental Rebate Agreement

See attachment to the regulation for a draft of “TOP$SM The Optimal PDL $solution (“TOP$”) State Supplemental
Rebate Agreement”.

DMMA is required by federal regulation to submit its supplemental rebate agreement for approval prior to its use. As
such, the provisions of this state plan amendment relating to the multi-state supplemental rebate agreement are subject to
approval by CMS.

Fiscal Impact Statement

There is minimal fiscal impact expected. The change in TOP$ contract language will allow the State to apply
supplemental rebates to the medication costs paid for by the participating MCO. It is anticipated that the net-net cost will
remain the same. There is also a stipulation of interest charges for late payment which will assist with maintaining the
timely payment of the quarterly invoices.
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Drug Rebate Agreements

The Centers for Medicare and Medicaid Services (CMS) has authorized a rebate agreement between the State
and a drug manufacturer that provides supplemental rebates for drugs provided to the Delaware Medicaid
program as follows:

* CMS has authorized the state of Delaware to enter into The State of Delaware Department of Health and
Social Services supplemental drug rebate agreement. This supplemental drug rebate agreement was
submitted to CMS on April 7, 2005 and has been authorized by CMS.

* CMS has authorized the State of Delaware to enter into “The Optimal PDL Solution (TOP$) State
Supplemental Drug Rebate Agreement, a Medicaid multi-state pooling program. The amendment to the
Supplemental Drug Rebate Agreement was submitted to CMS on December 20, 2005 and CMS has
authorized the State of Delaware to enter into the “TOP$ Medicaid Program Participation Agreement”.

* A supplemental rebate agreement (to be) submitted to CMS on November 10, 2013 amended the
December 20, 2005 version of the “State of Delaware TOP$SM The Optimal PDL $solution (“TOP$”)
State Supplemental Rebate Agreement” authorized under Transmittal Number SP-412, has been
authorized by CMS.

*  Pharmaceutical manufacturers are allowed to audit utilization rates;

* Compliance with the reporting requirements for state utilization information and restrictions to
coverage;

* The unit rebate amount is confidential and cannot be disclosed for purposes other than rebate
invoicing and verification; and,

* Rebate agreements between the state and a pharmaceutical manufacturer that are separate from
the drug rebate agreements of Section 1927 are authorized by the Centers for Medicare and
Medicaid Services. The state reports rebates from separate agreements to the Secretary for Health
and Human Services. The state will remit the federal portion of any state supplemental rebates
collected.

« Participation in the TOP$ multi-state rebate program will not limit the state’s ability to submit a SPA to
authorize the implementation of a state-specific supplemental rebate agreement.

DMMA PROPOSED REGULATION #13-26 ATTACHMENT

Proposed Multi-State Purchasing Pool Supplemental Rebate Agreement and Attachments

TOP$°™ The Optimal PDL $olution
State Supplemental Rebate Agreement
Among
Participating Medicaid Programs
Provider Synergies, L.L.C.

And
(Manufacturer)

This TOP$™, The Optimal PDL $olution (‘TOP$S™) State Supplemental Rebate Agreement (“Agreement’) among
definite and certain Participating Medicaid Programs herein identified and made a party to this Agreement via the attached
and incorporated Medicaid Program Participation Agreement, Provider Synergies, L.L.C. (“Provider Synergies”), and
(Manufacturer”), sets forth the terms and conditions regarding
the provision of state supplemental rebates on certain of Manufacturer’s drug products and/or supplies reimbursed by

Participating {Fitle— X} Medicaid Programs that have elected to participate in TOP$"™, a multi-state Medicaid state
supplemental drug rebate pooling initiative approved by CMS and administered by Provider Synergies; and

WHEREAS, Provider Synergies administers TOP$*™ on behalf of and for the benefit of Participating Medicaid Programs in
a manner intended to be consistent with simplicity of administration and the best interests of Medicaid programs that desire
to efficiently acquire prescription drugs and the best interests of Medicaid Recipients; and

WHEREAS, Provider Synergies administers TOP$*™ on behalf of and for the benefit of Participating Medicaid Programs
individually identified in each attached and incorporated TOP$*™ Medicaid Program Participation Agreement (Attachment

A) and collectively identified in the attached and incorporated Catalogue of TOP$S™ Participating Medicaid Programs
(Attachment C) so as to further the goals and objectives of the Medicaid program in compliance with and pursuant to Fitle
XbX-of the Social Security Act (the “Act”) (42 U.S.C. §§1396, et seq.); and



WHEREAS, each Participating Medicaid Program operates an autonomous pharmacy and therapeutics committee with an
independent preferred drug list (‘PDL”) consistent with section 1902(a)(19) of the Act; and

WHEREAS, each Participating Medicaid Program may as the result of historical accident and pre-existing marketplace
realities already share common or identical drug utilization patterns for significant portions of their Medicaid Recipient
populations; and

WHEREAS, the state agencies and departments executing the attached and incorporated TOP$™ Medicaid Program
Participation Agreement (Attachment A) may enter into transparent contracts with entities that each agency or department
may deem necessary to carry out the general intent and purposes of each Medicaid program; and

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, the parties agree to enter
into this Agreement in accordance with the terms and conditions as follows:

Article 1. Definitions. As used in this Agreement, the following terms have the following meanings:

1.1.“Average Manufacturer Price” or “AMP” shall mean the Average Manufacturer Price as set forth in 42 U.S.C.
§1396r-8, as—such and final regulations promulgated by CMS thereto, if any, as such statute or regulations may be
amended from time to time.

1.2.“Best Price” shall mean Best Price as set forth in 42 U.S.C. §1396r-8, and final regulations promulgated by CMS

thereto, if any, as such statute or regulations may be amended from time to time—excluding-State-Supplemental-Rebate
ameunts

1.3.“CMS” shall mean the Centers for Medicare and Medicaid Services {ormerlyknown-as-the-Health-Care-Financing
Administration) of the United States Department of Health and Human Services, or any successor or renamed agency

gi s 1 and-endingo owing-December31-1-6- “Guaranteed Net Unit Price”, “GNUP” or “Discount

Per Unit” means the amount(s) agreed upon by the parties to this Agreement in the attached is—the-net-price—perunit
specified-in TOP$S™ Multistate Supplemental Drug Rebate Formulae (Attachment B). Fhe-GNUP is-equalto-the-perunit
Aho a " ALA a _nrod a N [fa¥a a¥a

1.6.“Medicaid MCO” means a Medicaid managed care organization that is responsible for coverage of Covered
Outpatient Drugs for Medicaid Recipients who are enrolled with the managed care entity, as further described in 42 U.S.C.
§ 1396b(m)(2)(viii), as may be amended from time to time.

1.7.“Medicaid Recipient” shall mean any person enrolled in a Participating Medicaid Program and eligible to receive
prescription drug benefits.

1.8.“Medicaid Utilization” means the total number of Units of each dosage form and strength of the Manufacturer’s
Supplemental Covered Product(s) reimbursed during a quarter under a Participating Medicaid Program. This utilization is
based on claims paid by the Participating Medicaid Program during a calendar quarter and not drugs that were dispensed
during a calendar quarter. except it shall not include drugs dispensed prior to January 1. 1991. Where a Participating
Medicaid Program has elected to seek Supplemental Rebates for Medicaid MCO utilization as permitted under this

Agreement, the term “Medicaid Utilization” shall also include the total number of Units of each dosage form and strength
of the Manufacturer’s Supplemental Covered Product(s) for which the Participating Medicaid MCOs were responsible for




covering during a quarter, except it shall in no event include drugs dispensed prior to the date the Participating Medicaid
Program elects to include such Medicaid MCO utilization under Attachment A-2, and provides all required documentation
supporting such election to Provider Synergies.

1.9.“National Drug Code” or “NDC” shall mean the unique nine (9) or eleven (11) character code assigned to drug
products composed of three distinct sub-codes to include the labeler code, product code, and package size_as requested
by Provider Synergies at the time of bid solicitation.

4-9:-1.10.“National Rebate” shall mean any discount provided by a manufacturer pursuant to 42 U.S.C. §1396r-8 and
includes both the “Basic Rebate” and any applicable “Additional Rebate” as defined in 42 U.S.C. §1396r-8.

1.11.“Participating Medicaid MCO” means a Medicaid MCO that a Participating Medicaid Program has determined is
eligible for Supplemental Rebates consistent with the applicable Participating Medicaid Program’s Medicaid Plan and the
applicable Participating Medicaid Program’s contract with the Medicaid MCO. In order to qualify as a “Participating
Medicaid MCQ”, the Medicaid MCO must have aligned its formulary and/or preferred drug list, as applicable, with the PDL,
assuring access to Supplemental Covered Product is no more restrictive than the Participating Medicaid Program PDL
requirements applicable to the Supplemental Covered Product.

1.12.“Participating Medicaid Program” shall mean the joint federal and state medical assistance program as
established and defined pursuant to Title 42 U.S.C. §§1396. et seq.. and state enabling legislation that provides
reimbursement for or coverage of prescription drug products to Medicaid Recipients as administered by a duly enabled
state governmental agency or department that has contracted with Provider Synergies to provide Preferred Drug List and

Supplemental Rebate Program related management services and/or supplies and has executed a TOP$*™ Medicaid

Program Participation Agreement (Attachment A) to this Agreement and is listed in The Catalogue of TOP$S™ Participating
Medicaid Programs (Attachment C) which are attached hereto and incorporated herein by reference.

1.13“Pharmaceutical and Therapeutics Committee” or “P&T Committee” shall mean the committee established
pursuant to 42 USC 1396r-8 and-a or Participating Medicaid Program enabling legislation, as amenrded applicable, for the
purpose of consulting with the state agency or department responsible for administering the Participating Medicaid
Program toward adoption of a Preferred Drug List for the Participating Medicaid Program.

4421.14.“Preferred Drug List” or “PDL” shall mean the list of drugs adopted by a Participating Medicaid Program in
consultation with the respective state’s P&T Committee pursuant to that state’s relevant enabling legislation, as amended
applicable.

1.15.“Quarter” shall mean one of the four three-month periods by which the calendar year is divided, that fiscal year
beginning January 1 and ending on the following December 31.

443-1.16.“Supplemental Covered Product” shall mean any drug-preduct-andiorsupply Covered Outpatient Drug

listed in TOP$*™ Multistate Supplemental Drug Rebate Formulae (Attachment B) which is attached hereto and
incorporated herein by reference.
14-1.17.“State Supplemental Rebate” shall mean any—cashrebatethat offsets: (a)a Participating—Medicaid
penditure-and a-CMS National Rebate—State- Supplemen ate-a be the quarterly
amount invoiced by a State Medicaid Agency under this Agreement, as calculated in accordance with the TOP$S™
Multistate Supplemental Drug Rebate Formulae (Attachment B). Where a Participating Medicaid Program has elected to
include Medicaid MCO utilization as permitted under this Agreement and the Participating Medicaid Program’s Medicaid
Plan, the term “State Supplemental Rebate” shall include the rebates invoiced hereunder with respect to such Medicaid
MCOQ utilization, in _addition to the applicable state fee-for-service Medicaid utilization. In no case may the State
Supplemental Rebate amount be a negative amount.
4-45:1.18.“Unit” means drug unit in the lowest identifiable amount (e.g., tablet or capsule for solid dosage forms,
milliliter for liquid forms, gram for ointments or creams), and shall be the same unit as specified by the Manufacturer as part
of the submission of data under 42 U.S.C. § 1396r-8.
41-46-1.19.“Wholesale Acquisition Cost” or “WAC” shall mean the Birest-ManufacturerPrice-\Wholesale-UnitPrice

{BB—P} wholesale acquisition cost as of the first last day of a Fiseal Quarter published in the-NatioralDrug-Data-File by a
national drug data file, such as First Data Bank, lacerperated Inc. or MediSpan., or its successor publication, if any.

Article 2. Term and Scope of Agreement.

2.1.Term. The term of this Agreement shall be from 5 through , unless the
Agreement is otherwise terminated as set forth herein.

2.2.Entirety of Agreement. The terms and conditions of this Agreement together with any and all attached and/or
expressly incorporated addenda, attachments, documents or exhibits along with any and all applicable Participating
Medicaid Program administrative regulations and any documents expressly incorporated therein, shall constitute the entire
present agreement between the parties. This Agreement constitutes a total integration of all previously existing rights,
benefits and obligations of the parties, and there exist no other agreements or understandings, oral or otherwise, which




bind any of the parties regarding State Supplemental Rebates pertaining to the identical Supplemental Covered Product
subject matter of this Agreement. Further, it is understood by all the parties that the transition from supplemental rebate

agreements between a Manufacturer and a Participating Medicaid Program to TOP$%™ may not occur all at the same time
for all Participating Medicaid Programs and that therefore, for certain Supplemental Covered Products on a Participating
Medicaid Program’s PDL, other pre-existing state supplemental rebate agreements between a Participating Medicaid
Program and a Manufacturer may remain in effect until such time as all Manufacturer Supplemental Covered Products
migrate or are transferred to this Agreement. The Parties agree that the intent of the Parties is to replace existing state
supplemental rebate agreements relating to the same or similar Supplemental Covered Product subject matter between a

Participating Medicaid Program and Manufacturer with this Agreement within one (1) year from the execution of a TOP$™
Medicaid Program Participation Agreement (Attachment A). Nothing in this Agreement shall preclude a Participating
Medicaid Program from maintaining state supplemental drug rebate agreements, however, except as provided for in
Section 8:2.C 5.2 herein, this Agreement shall at all times supersede any and all other previously existing agreements
including any state supplemental drug rebate agreements between a Participating Medicaid Program and a Manufacturer
to the extent such agreements pertain to the same NDC. Notwithstanding anything in this Agreement to the contrary, this
Agreement shall have no effect whatsoever on Manufacturer’s rights and obligations under its National Rebate agreement
with CMS to pay National Rebates.

Article 3. Termination.

3.1 Termination Without-Cause By Manufacturer. This Agreement may_not be terminated by Manufacturer, except
that, Subject to Section 3.7: (i) this Agreement shall be co-terminous with the National Rebate agreement with CMS, in the
event that such aqreement is termlnated for any reason, and (ii) this Aqreement may be termlnated by Manufacturer in its
entirety;
Manuiaeturer—mtheut—eause as of the end of the caIendar quarter upon nlnety (90) days wrltten notlce to Manufacturer for
reasons of materlal breach bv Prowder Svnerqres. ;

cure the breach within such ninety (90) day Derlod

3.2 Termination Without Cause By Provider Synergies. This Agreement may be terminated by Provider Synergies
in its entirety or as to any Supplemental Covered Product(s) or NDC(s) with the advice of, notice to and express written
consent of each affected Participating Medicaid Program without cause as of the end of the calendar quarter upon ninety
(90) days written notice to Manufacturer. Provider Synergies shall request and must receive the written permission of all
Participating Medicaid Programs prior to the exercise of elective termination under this sestien Section. Provider Synergies
shall provide copies of Participating Medicaid Program written termination consents along with notice of termination of this
Agreement to Manufacturer.

3.3 A-Termination Without Cause by a Participating Medicaid Program. In the event that a Participating Medicaid
Program terminates its TOP$*™ Program Participation Agreement in whole or in part upon thirty (30) days prior written
notice to Provider Synergies, Provider Synergies will then be obligated to communicate in writing such Participating
Medicaid Program termination notice to Manufacturer. Fhe Subject to Section 3.7, the obligations of Manufacturer,
Participating Medicaid Program and Provider Synergies arising under this Agreement relating to the terminating
Participating Medicaid Program shall cease as of the effective date of the Participating Medicaid Program’s termination
notice. In_the event of nonrenewal or termination with respect to one or more Participating Medicaid Programs, this
Agreement shall remain in effect with respect to the remaining parties.

33:-3.4 Non-waiver. Failure of Provider Synergies, Manufacturer or any Participating Medicaid Program to insist on
performance of any term or condition of this Agreement or to exercise any right or privilege hereunder shall not be
construed as a continuing or future waiver of such term, condition, right or privilege.

34-3.5 Violation of Law. Manufasturer Any party may immediately terminate this Agreement if there is a
determination by any court of competent jurisdiction or any authorized governmental authority that the arrangements and
transactions under this Agreement or any similar agreement constitute a violation of any law or regulation including without
limitation § 42 U.S.C. 1320a-7b(b) prohibiting illegal remuneration.

3-5:3.6 _Bankruptcy and Insolvency. Provider Synergies shall have the right to cancel this Agreement immediately
without prior notice in the event that Manufacturer is adjudicated bankrupt, or makes an assignment for the benefit of
creditors without Provider Synergies’ or the Participating Medicaid Program’s prior written consent, which shall not be
unreasonably withheld, or in the event that a receiver is appointed for Manufacturer.

3-6-3.7 Effect on Accrued Obligations. Termination of this Agreement shall have no effect upon the rights and
obligations of the parties arising out of any transaction occurring prior to the effective date of such termination__including,
without limitation, Supplemental Rebates accrued hereunder but not yet paid and/or invoiced. Notwithstanding the forgoing,

in_the event that a Participating Medicaid Program terminates its TOP$S™ Program Participation Agreement, Provider
Synergies shall have no additional obligation to administer the terms of this Agreement as to such Participating Medicaid
Program as of the effective date of such termination, and the Participating Medicaid Program shall be solely and directly
responsible for any recoveries of accrued but unpaid and/or uninvoiced Supplemental Rebates hereunder. In addition,




Supplemental Rebates shall cease to accrue with respect to a Participating Medicaid Program as of the effective date that
a Participating Medicaid Program terminates its TOP$S™ Program Participation Agreement.

Article 4. Agreement Management and Notices.

4.1.Notices. All written notices, requests and communications, unless specifically required to be given by a specific
method, may be: (i) delivered in person, obtaining a signature indicating successful delivery; (ii) sent by a recognized
overnight delivery service, obtaining a S|gnature |nd|cat|ng successful dellvery, or (iii) sent by certlfled ma|l obtaining a
5|gnature indicating successful dellvery, .

Notwithstanding the forgoing, not|ces other than those pertaining to contract termlnat|on amendment, assignment, and
breach. shall not be subject to the formal “notice” requirements. and may be transmitted by Provider Synergies and/or the
applicable Participating Medicaid Program to the Manufacturer via US Mail or electronic means. which may include. without
limitation, facsimile or electronic mail. and any electronic communication shall be considered received as of the date/time of
such electronic transmission by the sender. Notice dates for web invoices. if any, shall be determined in accordance with
CMS National Rebate invoicing guidance (Medicaid Drug Rebate Program Release No. 80 (Jan. 5, 2010)).

To Manufacturer: {Primary Contact] Primary Contact
Address [Street Number] Street Number
[CityState; Zip] City, State, Zip
Telephone Phone-Number] Phone Number
Telefacsimile FaxNumberd Fax Number
40404 Alliance Rd-
Ste201
Telephone: {543 -774-8500
To Provider Synergies: Provider Synergies. L.L.C. (c/o Magellan Medicaid Administration. Inc.)

Attn: Chief Financial Officer

With a copy to: Legal Department
11013 W. Broad St.

Suite 500

Glen Allen, Virginia 23060-5937

Article 5. Provider Synergies Rights and Responsibilities.

5.1 Role of Provider Synergies. Provider Synergies provides Participating Medicaid Programs with State
Supplemental Rebate Program and PDL management services and supplies, including but not limited to research into the
relative safety, clinical efficacy and relative value of Supplemental Covered Products within defined therapeutic drug
classes.

525.2 Addition of Participating Medicaid Programs and Participating Medicaid MCOs. Any state Medicaid
agency which has the necessary delegated authority and CMS authorization to operate a PDL and state supplemental
rebate program and which is contracted to utilize Provider Synergies to administer its PDL and state supplemental rebate

program is eligible to join TOP$™ as a Participating Medicaid Program subject to CMS authorization.
A. Notice to Manufacturers. Provider Synergies shall notify Manufacturer in writing when a new state Medicaid

agency joins TOP$®™ as a Participating Medicaid Program by providing Manufacturer with a copy of the relevant executed

TOP$*™ Medicaid Program Participation Agreement (Attachment A) and an updated Catalogue of TOP$*™ Participating
Medicaid Programs (Attachment C) to this Agreement.

B. Effective Dates for New TOP$sm States. Whenever TOP$®™ is expanded, subject to CMS authorization, to
incorporate a new state Medicaid agency as a Participating Medicaid Program, the relevant TOP$°™ Medicaid Program

Participation Agreement (Attachment A) for the new state shall be effective as of the first (15!) day of the calendar quarter
immediately following the date of such notice to Manufacturer. Upon such an occurrence, Provider Synergies shall notify all

Participating Medicaid Programs by providing them with an updated copy of the Catalogue of TOP$®™ Participating



Medicaid Programs (Attachment C). Each Participating Medicaid Program may then forward such notice to CMS.

C. Accrual of State Supplemental Rebates. State Supplemental Rebates shall begin to accrue to the new
Participating Medicaid Program pursuant to this Agreement for a Supplemental Covered Product erce at the later of the
date: (a) the state Medlca|d agency is effectlvely added to this Agreement asa Part|C|pat|ng Medlcald Program pursuant to
Section 5.2. , 8
Gemmtttee—and—(e)—the B here|n or (b) the effective date the Supplemental Covered Product is I|sted on the Part|C|pat|ng
Medicaid Program s PDL by—pulahea#en in accordance with Section 7.2.A herein.

Partlcmatlnq Medicaid Program’s Medicaid Plan, any Participating Medicaid Proqram added hereunder may elect, but shall
not be required, to include Medicaid Utilization from Participating Medicaid MCOs in their Supplemental Rebate invoices,
provided that such Participating Medicaid Program provide to Provider Synergies an executed and complete copy of
Attachment A-2 electing to include Participating Medicaid MCO utilization hereunder, along with any required attachments
thereto.

Article 6. Manufacturer’s Rights and Responsibilities.

6.1.State Supplemental Rebate Payment. Manufacturer will provide each Participating Medicaid Program a National
Rebate for the Supplemental Covered Product(s) in accordance with Manufacturer's CMS Agreement. Manufacturer’s
obligation for National Rebates will continue for the duration of the Manufacturer's CMS Agreement and shall not be
impacted by Supplemental Rebates hereunder. In addition to the National Rebates, Manufacturer agrees to provide a
Supplemental Rebate to Part|C|pat|ng Medlcald Programs foreaeh—ManutaetureFPFeduebﬂqat—rs-admmrstered—byauthenzed
iseal_Medicaid Utilization
on each Supplemental Covered Product |nv0|ced for each Quarter or portlon thereof that such Supplemental Covered
Product is included in the Preferred Drug List as adopted by a Participating Medicaid Program. Manufacturer shall pay to
the Participating Medicaid Program the State Supplemental Rebate amount in accordance with the formula set forth in the
TOP$sm Multistate Supplemental Drug Rebate Formulae (Attachment B). For the avoidance of doubt. as is the case with
National Rebates, Supplemental Rebates applicable to Participating Medicaid MCO uitilization shall be payable to the
Participating Medicaid Programs, and shall not be paid directly to the Participating Medicaid MCOs, notwithstanding that
the Participating Medicaid MCO utilization may be invoiced separately from fee-for-service Medicaid utilization. Nothing in
this Agreement shall be construed to relieve Manufacturer from its obligation to pay National Rebates under contracts, if
any, with CMS for utilization by Medicaid Recipients. All Participating Medicaid Programs shall remit State Supplemental
Rebate payments made under this Agreement to CMS as and/or the Participating Medicaid MCQOs as may be required
pursuant to a Medicaid State Plan and applicable law.

A. Payment Timeframe. Manufacturer shall pay to Participating Medicaid Program the State Supplemental
Rebate amount_including any applicable interest as outlined in 6.1.C. of this Agreement, to which that Participating
Medicaid Program is entitled in accordance with the formula set forth in Attachment B, within thirty-eight (38) days of
receipt of an invoice from a Participating Medicaid Program.

B. Timeliness. Manufacturer’s failure to remit the State Supplemental Rebate amount in a timely manner may
result in the removal of the relevant Supplemental Covered Product or Supplemental Covered Products from one or more
Participating Medicaid Program Preferred Drug Lists, pursuant to the application of the dispute resolution process set forth
in Paragraph BE, below.

C. Interest. Manufacturer will pay the Supplemental Rebates, including any applicable interest in accordance with
Section 1903(d)(5) of the Social Security Act. Interest on the Supplemental Rebates payable under Section 6.1 of this
Agreement begins accruing 38 calendar days from the postmark date of each Participating Medicaid Program’s invoice
sent to the Manufacturer and interest will continue to accrue until the postmark date of the Manufacturer’s payment. For the
rebate programs invoiced under this Agreement, if the date of mailing of a Supplemental Rebate payable under Section 6.1
of this Agreement is 69 days or more from the date of mailing of the invoice, the interest rate will be calculated as required
under federal guidelines for rebates described in Section 6.1 but will be increased by ten percentage points (10%) or the
maximum allowed by that Participating Medicaid Program’s state law. If a Participating Medicaid Program has not received
the Supplemental Rebates payable under Section 6.1 of this Agreement. including interest, within 180 days of the postmark
date of said Participating Medicaid Program’s invoice sent to the Manufacturer, such Participating Medicaid Program may
deem the Manufacturer to be in default and Participating Medicaid Program may terminate its participation in this
Agreement by giving Manufacturer and Provider Synergies ninety (90) days advance written notice.

GD.Incomplete Submission. Manufacturer shall have no obligation for claims that are not submitted as part of an
invoice in accordance with Section 7.3 of this Agreement. Manufacturer shall notify the affected Participating Medicaid
Program and Provider Synergies of any incomplete submission within thirty-eight (38) days after Manufacturer’s receipt of
such submission pursuant to Section 7.3.

DE. Over/Underpayment. If any party discovers an error in the payment of State Supplemental Rebates by
Manufacturer, it shall notify the other affected parties of such error. The affected parties shall attempt to reconcile all
differences through discussion and negotiation; if that attempt fails, the parties will resolve their dispute in accordance with
generally applicable procedures followed by the affected Participating Medicaid Program or CMS in disputes concerning




National Rebates. Manufacturer shall deduct any overpayment from subsequent State Supplemental Rebates payable
under this Agreement. In the event that no subsequent State Supplemental Rebates are payable, the affected Participating
Medicaid Program will refund any such overpayment to Manufacturer within thirty (30) days after its acknowledgment of the
overpayment. Manufacturer will remit any underpayment, including interest accrued under Section 6.1(C) of this
Agreement, to the affected Participating Medicaid Program within thirty (30) days after Manufacturer’s acknowledgment of
such underpayment. All other disputes will be resolved in accordance with generally applicable procedures followed by the
affected Participating Medicaid Program and CMS in disputes concerning an affected Participating Medicaid Program.
Notwithstanding anything to the contrary herein, any dispute relating to eligibility of Participating MCO utilization for
Supplemental Rebates hereunder shall be resolved exclusively between the Manufacturer and the Participating Medicaid

Program.
EF. Supplemental Covered Product Utilization Eligible for Rebate. Supplemental Covered Product utilization

under-Preferred-Drug-List(s) shall not be eligible invoiced for State Supplemental Rebates pursuant to TOP$S™ Multistate
Supplemental Drug Rebate Formulae (Attachment B), enb-ifand-when-itmeets-all-of thefollowing-conditions—4-—Own-Use-
Fhe-Product-shall-have if: (i) the Participating Medicaid Program is aware that the Supplemental Covered Product has not
been dispensed and used in connection with this Agreement only for Medicaid Recipients and only for their own use, (ii) the
Supplemental Covered Product is not listed on the applicable Participating Medicaid Program Preferred Drug List, or (iii)
with respect to Medicaid MCO utilization, for those States opting to include such utilization under Section 7.3, such
utilization was also subject to discounts under Section 340B of the Public Health Service Act.

EG. Partial Quarter Submissions. In the event that a Supplemental Covered Product is placed on or removed
from the Preferred Drug List after the beginning of a Fiseal Quarter, the State Supplemental Rebate for the Supplemental
Covered Product for that Fiseal Quarter shall be estimated calculated by multiplying the Supplemental Rebate Per Unit
(“SRPU”) for-that-Fiscal-Quarter-by-prorated by utilization for the prepertionate number of days within the Fiseal Quarter
that the Supplemental Covered Product was included in the Preferred Drug List.

6.2. Discretion to Market. Nothing in this Agreement shall be construed to prohibit Manufacturer from discontinuing
production, marketing or distribution of any Supplemental Covered Product or from transferring or licensing any
Supplemental Covered Product to a third party. It is understood that Manufacturer is liable for the payment of State
Supplemental Rebates only on Supplemental Covered Products, {as identified by their eleven{44)-digit NDCs that were
distributed directly or through the wholesale channel}that-Pharmascies-dispense, and dispensed to Medicaid Recipients. If
Manufacturer elects to discontinue production, marketing or distribution of any Supplemental Covered Product or to
transfer or license any Supplemental Covered Product to a third party, Manufacturer shall notify Provider Synergies and
Participating Medicaid Programs as soon as commercially reasonable of such action. Provider Synergies and Participating
Medicaid Programs have the right to terminate this Agreement without cause upon such notification. If Manufacturer fails to
notify Provider Synergies and Participating Medicaid Programs, Manufacturer shall continue to be responsible for all State
Supplemental Rebates until such notification is given.

6.3.Best Price Contingency. Performance under this Agreement shall be contingent on applicable law and

regulations permitting Manufacturer’s Best Price and AMP net-being-affected-by-State_to exclude Supplemental Rebates
and the non-occurrence of the events described in Section 3-4 3.5 of this Agreement.

Article 7. Medicaid Program’s Rights and Responsibilities.

71. Covered Benefit. Each Participating Medicaid Program shall provide or arrange for the provision of pharmacy
services to Medicaid Recipients.

7.2. Preferred Drug List. As a part of its process of drug prior authorization, each Participating Medicaid Program
shall adopt and maintain a Preferred Drug List. No Supplemental Covered Product on the Preferred Drug List shall be
discouraged or disadvantaged in any way relative to any other single source brand name prescription drug in its therapeutic

class unless specifically stated otherwise in TOP$®™ Multistate Supplemental Drug Rebate Formulae (Attachment B).
Notwithstanding the forgoing, a Participating Medicaid Program may apply prior authorization, step therapy or similar
controls to all products in a particular therapeutic class, or where the Manufacturer has explicitly agreed to the terms of
such controls in writing as part of its Supplemental Rebate terms, without violation of this Section 7.2.

A. Medicaid Program’s Preferred Drug List Documentation and Publication. Each Participating Medicaid
Program shall publish its Preferred Drug List for each therapeutic class on Participating Medicaid Program’s {or its
designee’s) website within thirty (30) days after the effective date of such Preferred Drug List is-adopted for that therapeutic
class, and shall update such website quarterly or after each therapeutic class review by the P&T Committee. For the
avoidance of doubt. the effective date of a drug on a PDL may pre-date by up to thirty (30) days. the publication of the
applicable PDL on the applicable website.

B. P&T Committee. Each Participating Medicaid Program shall maintain a P&T Committee that shall review and
recommend drug products and/or supplies for inclusion on the Preferred Drug List, at the sole discretion of the Participating
Medicaid Program.




7.3. Invoicing. Each Participating Medicaid Program, or_its designee, which designee may include but not be

limited to Provider Synergies, shall invoice State Supplemental Rebates separately from National Rebates—using—the
invoiceformats-setforth-in-Attachment-Ato-thisAgreement in accordance with the formulae set forth in Attachment B to this
Agreement and any applicable CMS requirements regarding invoice format. In addition, where Supplemental Rebates are
invoiced for Medicaid MCO utilization, such Medicaid MCOQO utilization may be invoiced separately from Medicaid fee-for-
service utilization, in accordance with applicable State invoicing practices. Participating Medicaid Programs or Previder
Synergies_its designee shall submit the State Supplemental Rebate invoices to Manufacturer within ninety (90) days after
the Eiseal Quarter in which the Supplemental Covered Product was paid for by Participating Medicaid Program.
Participating Medicaid Program or Provider Synergies shall not provide to Manufacturer any patientidentifiable-information
or—protected-health-information—or—any—other information the disclosure of which is prohibited or regulated by laws or
regulations governing confidentiality of medical or other information.

7.4. CMS Authorization. Participating Medicaid Programs respectively represent and warrant that CMS has
authorized this Agreement with respect to their respective State, and feund that it is the payment-of-State intent and
expectation of such Participating Medicaid Programs that Supplemental Rebates hereunder shall ret-affest be excluded
from Manufacturer’s calculation of Best Price or AMP.

Article 8. General Terms.

8.1.Agreement to Obey All Laws. Manufacturer and Provider Synergies shall at all times observe, comply with, and
perform all obligations hereunder in accordance with, all laws, ordinances, codes and regulations of Federal, State, county
and local governmental agencies which in any manner affect the terms of this Agreement

8.2. Amendments and Change Orders. This Agreement 2%

ng#ams—and—as individual is authorlzed to alter or vary the terms or make any reDresentatlon or mducement relat|ve to it,
unless the alteration appears by way of a written amendment, signed by duly appointed representatives of Provider
Synergies, the Participating Medicaid Program and Manufacturer, and authorized by CMS.

8.3 Manufacturer Acknowledgement. A- Manufacturer acknowledges that the addition of a Participating Medicaid

Program via the execution of TOP$5™ Medicaid Program Participation Agreement (Attachment A) and any related changes

to Catalogue of TOP$*™ Participating Medicaid Programs (Attachment C) shall not require the consent of Provider

Synergies-only Manufacturer.

8.34Amendments Necessary for Statutory or Regulatory Compliance. A-Manufacturer shall, upon request by a
Participating Medicaid Program through Provider Synergies and upon receipt of a proposed amendment to this Agreement,

negotiate in good faith with Provider Synergies to amend this Agreement if and when required, in the opinion of one or
more affected Participating Medicaid Programs and Provider Synergies, to comply with Federal or State laws or
regulations, subject to CMS approval of such amendment as set forth in Section 8.2, as may be required. If the parties are
unable to agree upon an amendment within sixty (60) days, or such shorter time required by Federal or State law or

regulation, Participating Medicaid Program may terminate its TOP$S™ Medicaid Program Participation Agreement and/or
Provider Synergies may terminate this Agreement with the advice and consent of all affected Participating Medicaid
Programs.

8.45Assignment. This Agreement may not be assigned in whole or in part by a party without the express written
consent of the other party and of the Participating Medicaid Programs. Notwithstanding the forgoing, where Provider

Synergies has delegated authority from a Participating Medicaid Program, Provider Synergies may accept or reject such
assignment on behalf of such Participating Medicaid Program. Such consent shall not be unreasonably withheld. However,
in the event of a transfer of ownership of a Supplemental Covered Product or of a manufacturer Manufacturer, this
Agreement may shall be_automatically assigned to the new owner subject to the terms of this Agreement. If this Agreement
or any Supplemental Covered Product is assigned by Manufacturer, Manufacturer shall notify Provider Synergies and
Participating Medicaid Programs of the new contact information for purposes of Section 4.1 Notices, and any assignee
shall be fully responsible for compliance with all terms and conditions of this Agreement applicable to Manufacturer.
Additionally, and notwithstanding anything herein to the contrary, Provider Synergies may assign and/or delegate any of its
rights or obligations hereunder, in whole or in part, to its affiliate Magellan Medicaid Administration, Inc., without notice or
consent.




8.66Audits and Records.

A. Right of Audit. This Agreement, and all books, records, and supporting documents related thereto, shall be
available for review or audit by each Participating Medicaid Program, the Office of Inspector General for Participating
Medicaid Program, the Medicaid Fraud Control Unit of the state’s Participating Medicaid Program, the United States
Department of Health and Human Services, the state legislative branch or state executive branch auditor or other auditor
and other state and federal agencies with monitoring authority related to the subject matter of this Agreement (“Authorized
Persons”), but subject to 42 U.S.C. § 1396r-8(b)(3)(D), and Manufacturer and Provider Synergies agree to cooperate fully

with any such review or audit. Upon reasonable notice by any Authorized Person, Manufacturer shall provide, in the
appropriate venue for the affected Participating Medicaid Program or at any other location designated by the Authorized
Person, during normal business hours, full and complete access to the relevant portions of Manufacturer’s books and

b|II|ng records as they relate to payments under this Agreement tf—the—aadtt—ﬂndmgs—mdmate—everpayment(—s—)—te—a

whteh—may—be—due—te—the—ManeiaeturerAnv |dent|f|ed over-or under-pavments shaII be resolved in accordance W|th Sectlon
6.1(E) of this Agreement.

B. Retention of Records. Manufacturer shall maintain, during the term of this Agreement in accordance with 42
C.F.R. §447534(h) pt. 447 and other applicable law, all business, professional and other records, written or electronic, in
accordance with applicable law, the specific terms and conditions of this Agreement, and pursuant to generally accepted
accounting practice. Failure to maintain books, records, and supporting documents required by this Agreement shall
establish a presumption in favor of a Participating Medicaid Program for the recovery of any funds owed to a Participating
Medicaid Program under the Agreement for which adequate books, records, and other documents are not available to
support the purported disbursement.

8.67Choice of Law. The Manufacturer agrees to be bound by the laws of the United States of America and with
respect to a Participating Medicaid Program, the state law governing the affected Participating Medicaid Program with the
exception of any choice of law provisions. Proper venue in any legal or equitable action shall be the venue of the affected
Participating Medicaid Program. Any action brought by Manufacturer must be filed separately against the affected
Participating Medicaid Program and/or Provider Synergies. A Participating Medicaid Program does not waive sovereign
immunity by entering into this Agreement.

8.78Confidentiality.

A. Confidential Information. Subject to 42 U.S.C. § 1396r-8(b)(3)(D) and subject to any other applicable state
and federal law, as may be amended from time to time, performance of the Agreement may require Manufacturer to have
access to and use of documents and data, including without limitation Medicaid utilization data, which may be considered
and/or identified as confidential and/or proprietary by one or more Participating Medicaid Program(s) and/or by Provider
Synergies and/or by a Participating Medicaid Program contractor{, including without limitation a Medicaid MCO (“Medicaid
Confidential Information”). Any decuments-er-data Medicaid Confidential Information obtained by Manufacturer from-any
Participating-Medicaid-Program in connection with carrying out the services under this Agreement shall be kept confidential
and not provided to any third party unless disclosure is approved in writing by an actual agent of the affected Participating
Medicaid Program(s), Provider Synergies and/or by a Participating Medicaid Program contractor, as applicable. In addition,
pursuant to 42 U.S.C. § 1396r-8(b)(3)(D) and this agreement, information pertaining to a Manufacturer’s National Rebate,
Supplemental Rebate, and/or the components and calculations thereof disclosed by the Manufacturer in connection with
this Agreement (the “Manufacturer Confidential Information”) is confidential and, not withstanding other laws, will not be
disclosed by the Participating Medicaid Program(s) and/or by Provider Synergies and/or by a Participating Medicaid
Program contractor in a form which reveals the Manufacturer, or prices charged by the Manufacturer, except as necessary
to carry out the provisions of 42 U.S.C. § 1396r-8, and to permit review under 42 U.S.C. § 1396r-8 by the U.S. Comptroller
General. | Each party shall protect the conf|dent|al|ty of the other party’s Conﬂdent|al Information prewded—by—the—et—her—paﬁy

- to which the receiving
ified as confidential by
the disclosing party or by its nature warrants confidential treatment. The receiving party shall use such Confidential
Information of the other party only for the purpose of this Agreement and shall not disclose it to anyone except those of its

employees, consultants, contractors, agents, and assigns who need to know the information provided that such persons
and/or entities are notified of all confidentiality and non-disclosure provisions stated herein and expressly warrant and
represent that they shall abide by such. These nondisclosure obligations shall not apply to Confidential Information that is
or becomes public through no breach of this Agreement, which is received from a third party free to disclose it, that is
|ndependently developed by the rece|V|ng party, or thati is requwed by law to be dlsclosed—Genﬂdermat—lr#ermanen—ehaH—be

. In the event that either party is reqmred by law to
disclose any provision of this Agreement or any Confldentlal Informatlon provided pursuant to this Agreement to any
person, such party shall_to the extent permitted by applicable law, provide advance written notice to the other party




suff|C|entIy in advance of the proposed dlsclosure to allow the other party to seek a protect|ve order or other relief. To-the

shall survive termlnatlon or expiration of this Agreement as to aII part|e
B. Confidentiality of Program Recipient Identification. Manufacturer shall ensure that all information, records,
data, and data elements pertaining to applicants for and recipients of public assistance, or to providers, facilities, and
associations, shall be protected from unauthorized disclosure by Manufacturer and Manufacturer’s employees, by
Manufacturer’s corporate affiliates and their employees, and by Manufacturer’s subcontractors and their employees,
pursuant to 42 CFR Part 431, Subpart F and any other applicable federal or state law.
8.89Fraud & Abuse. It is Provider Synergies’ and the Participating Medicaid Programs’ belief intent that the business
arrangement contemplated by this Agreement is not subjeette prohibited by the provisions of 42 U.S.C. §1320a-7b(b),
prohibiting certain illegal remuneration—Sheould-the-above, as such provisions may be amended from time to time. In any
event, should the provisions_of 42 U.S.C. § 1320a-7b(b) apply to this arrangement, it is Provider Synergies’ and

Participating Medicaid Programs’ bekef intent that the business arrangement contemplated by this Agreement meets the

dlscount exceptlon found |n 42 u. SC 1320a 7b(b)( )(A) whteh—exetudes—frem—prerubtted—aetlwtles—the—praetree—ef

and requlatorv safe harbor for dlscounts at 42 C.F.R.
§1001.952(d). each of which as may be amended from time to time. Participating Medicaid Programs currently provide
CMS full and unfettered access to all information held by Participating Medicaid Programs regarding the implementation of
health care delivery and reimbursement policies, and shall continue to do so throughout the implementation of State
Supplemental Rebate and Preferred Drug List programs
8.910 Nondlscrlmlnatlon

|ts obllgatlons under this Agreement Manufacturer shall ablde by, (-and shaII cause any Manufacturer subcontractor to
abide byj all applicable Federal and State laws, regulations and orders which prohibit discrimination because of race,
creed, color, religion, sex, sexual orientation, national origin, ancestry, age, or physical or mental disability, including but not
limited to, the Federal Civil Rights Act of 1964, the Americans with Disabilities Act of 1990 and the Federal Rehabilitation
Act of 1973.

8.4011Rules of Construction. Unless the context otherwise requires or unless otherwise specified, the following rules

of construction apply to this Agreement:

A. Provisions apply to successive events and transactions;

B. “Or”is not exclusive;

C. References to statutes and rules include subsequent amendments and successors thereto;

D. The various headings of this Agreement are provided for convenience only and shall not affect the meaning or
interpretation of this Agreement or any provision hereof;

E. If any payment or delivery hereunder shall be due on any day that is not a business day, such payment or
delivery shall be made on the next succeeding business day;

F. “Days” shall mean calendar days; “business day” shall mean a weekday (Monday through Friday), excepting
State holidays, between the hours of 8:00 a.m. Eastern Standard Time and 5:00 p.m. Eastern Standard Time;

G. Use of the male gender (e.g., “he”, “him”, “his”) shall be construed to include the female gender (e.g., “she”,
“her”), and vice versa; and

H. Words in the plural which should be singular by context shall be so read, and vice versa.

8.4412 Federal Rebate Statute. This Agreement shall be governed and construed in accordance 42. U.S.C. § 1396r-
8 and all other applicable federal and state law and regulations, as may be amended from time to time.

8.4213 Use of Trade Names and Trademarks. No party shall use the registered or claimed mark of another in any
type of promotional or advertising material without the express written consent of the other party except that Manufacturer
agrees that any Participating Medicaid Program and/or Provider Synergies may use a Manufacturer claimed or registered
trade name and/or trademark to communicate the inclusion of a Manufacturer Supplemental Covered Product in a
Preferred Drug List to a Participating Medicaid Program’s prescribing clinicians, Pharmacies and Medicaid Recipients.

8.4314 Severability. In the event that any provision, term or condition of this Agreement is declared void,
unenforceable, or against public policy, then said provision, term or condition shall be construed as though it did not exist
and shall not affect the remaining provisions, terms, or conditions of this Agreement, and this Agreement shall be
interpreted as far as possible to give effect to the parties’ intent.

8.4415 Survival of Obligations. Those obligations under this Agreement that, by their nature, are intended to
continue beyond the termination or expiration of this Agreement, shall survive the termination or expiration of this
Agreement.




IN WITNESS WHEREOF, Provider Synergies and Manufacturer have caused this Agreement to be executed on the dates
shown below by representatives authorized to bind the respective parties. Participating Medicaid Programs have caused

this Agreement to be executed on the dates shown in the attached and incorporated TOP$*™ Medicaid Program
Participation Agreement (Attachment A) ard-Sample-tnaveice-Form by a representative with actual agency authorization to
bind his/her respective Participating Medicaid Program.

Provider Synergies, L.L.C.

By: By:
Title: Title:
Date: Date:

ATTACHMENT A-DE

TOP$*™ MEDICAID PROGRAM PARTICIPATION AGREEMENT
AND
SAMPLEINVOICE FORM
FOR
THE STATE OF DELAWARE
DEPARTMENT OF HEALTH AND SOCIAL SERVICES

The State of Delaware acting by and through the Delaware Department of Health and Social Services-Address—Gity;
Delaware Zip (hereinafter collectively referred to as "Participating Medicaid Program"), hereby enters into this TOP$sm
Medicaid Program Participation Agreement (“Agreement”) effective this 4% dayofdanuary2006 with

[Provider Synergies, L.L.C. or Magellan Medicaid Administration, Inc., as applicable] (“RnowdehSy-mpg-tes
Administrator”).

WHEREAS, the Participating Medicaid Program administers Delaware Medicaid pursuant to FitleXb%-of the Social Security
Act (42 U.S.C. 1396 et seq.); and

WHEREAS, Provider—Synergies Administrator has negotiated and entered into agreements with prescription drug
manufacturers (“Manufacturers”) to provide discounts and rebates (“State Supplemental Drug Rebate(s)”) on certain of
such Manufacturers’ drug products that are covered by the Participating Medicaid Program; and

WHEREAS, the Participating Medicaid Program is authorized to enter into State Supplemental Drug Rebate agreements
pursuant to [Delaware statutory citation for PDL and state supplemental rebate enabling legislation] and the Code of [any
applicable Delaware regulations]; and

WHEREAS, the Participating Medicaid Program represents and warrants that it is the intent and expectation of such
Participating Medicaid Programs that Supplemental Rebates invoiced hereunder shall be excluded from Manufacturer’s
calculation of Best Price or AMP.

WHEREAS, the Participating Medicaid Program desires to access State Supplemental Drug Rebates; and

WHEREAS, the Participating Medicaid Program has contracted with ProviderSynergies Administrator for the provision of
State Supplemental Drug Rebate contracting and preferred drug list (‘PDL”) administration services; and

NOW THEREFORE, in consideration of the mutual promises and covenants contained herein, Participating Medicaid
Program and ProviderSynergies Administrator agree as follows:

Definitions




WHEREAS, “Controlling Agreement” shall mean the contract between Administrator, as either a prime contractor or a
subcontractor, and a Participating State pursuant to which Administrator is obligated to provide one or more of the following
services to the Participating State: State Supplemental Rebate negotiation, contracting services, PDL design and
maintenance, and pharmacy and therapeutics committee administration services.

A-1.0Obligations of Parties: Participating Medicaid Program hereby agrees to participate in the multi-state State

Supplemental Drug Rebate pooling program known as the The Optimal PDL $olution or TOP$S™. Previder-Synergies
Administrator agrees to negotiate and enter into State Supplemental Drug Rebate agreements on behalf of Participating

Medicaid Program and other state Medicaid agencies who agree to participate in TOP$5™.

A-2.Notices: All written notices, requests and communications, unless specifically required to be given by a specific
method, may be: (i) delivered in person, obtaining a signature indicating successful delivery; (ii) sent by a recognized
overnight delivery service, obtaining a signature indicating successful delivery; (iii) sent by certified mail, obtaining a
signature indicating successful delivery; or (iv) transmitted by telefacsimile, producing a document indicating the date and
tlme of successful transmission, to the address or telefacsimile number setforth-below—All-telephonic—communications
s} set forth below. A party may at any time give notice in writing
to the other partles of a change of name, address, telephone or telefacsimile number.

To Participating Medicaid Program:
Delaware Department of Health and Social Services

Pharmacy Program Director
1901 N. DuPont Highway
Main Building

New Castle, DE 19720

Telephone (302) 255-9040/(302) 744-4700
Telefacsimile (302) 255-4429
To ProviderSynergies Administrator:

Provider Synergies, L.L.C._(c/o Magellan Medicaid
Administration, Inc.

10404-Alliance-Rd-

Suite-204

Cinci _Ohio-45242

Attn: Chief Financial Officer

With a copy to: Legal Department

11013 W. Broad St.

Suite 500
Glen Allen, Virginia 23060-5937
Telephone: {613) 774-8500

A-3.Term. This Agreement shall be effective as to Participating Medicaid Program as of the date herein stated above in this
Agreement subject to CMS approval and shall continue in effect until Jure-36—2040 ot
such—time—as—{Thereafter, this Agreement shall automatically renew for successive one (1)-year terms, unless this
Agreement is otherwise terminated as provided for this Agreement or until such time as the Controlling Agreement between
the Participating Medicaid Program and PreviderSynergies Administrator is terminated. Notwithstanding the forgoing. no
rebates shall accrue hereunder with respect to any drug product until the latter of the date: (i) such drug product is effective
upon public dissemination of Participating Medicaid Program’s Preferred Drug List via website for providers and
prescribers, (ii) the applicable Manufacturer Participation Agreement is fully executed and returned to the Manufacturer, or
(iii) the effective date of CMS approval of the Participating Medicaid Program’s applicable state plan amendment.

A-4.Termination Without Cause by Participating Medicaid Program. Notwithstanding any contrary provision in this
Agreement, this Agreement may be terminated by Participating Medicaid Program as to the entirety of Participating



Medicaid Program’s participation herein, or as to any Manufacturer Supplemental Covered Product(s) or as to any NDC(s)
at the option of Participating Medicaid Program without cause as of the end of the calendar quarter upon thirty (30) days
written notice to Provider Synergies (c/o Magellan Medicaid Administration, Inc.). Previder—Synergies Administrator will
thereupon be obligated to notify Manufacturer of such termination in writing. In the event that Administrator is no longer
contracted to provide or administer Preferred Drug List and State Supplemental Rebate services, the Participating Medicaid
Program may not disseminate information regarding the State Supplemental Drug Rebates to any nonparties to this
Agreement, except as may be required by law or necessary for the reconciliation of State Supplemental Drug Rebate
invoices.

A-5.Addition of Participating Medicaid Programs. Any Medicaid program which has the necessary state and CMS
approvals to operate a PDL and State Supplemental Drug Rebate program and which is contracted to utilize Provider
Synergies Administrator to administer its PDL and State Supplemental Drug Rebate program is eligible to join TOP$sm as

a Participating Medicaid Program subject to CMS approval. Upon the expansion or contraction of TOP$™, to either include
a state Medicaid agency as a Participating Medicaid Program or exclude a Participating Medicaid Program, Provider
Synergies Administrator shall expressly notify in writing all Participating Medicaid Programs as to the identity of the newly
included state Medicaid agency or the identity of newly excluded Participating Medicaid Program along with the effective
date for such inclusion or exclusion.

A-6.Addition of Participating Medicaid MCOs. To the extent permitted by: (i) CMS, (ii) applicable law, and (iii) the
Participating State Medicaid Program’s Medicaid Plan, any Participating Medicaid Program added hereunder may elect, but
shall not be required. to include Medicaid Utilization from Participating Medicaid MCOs in their Supplemental Rebate
invoices, provided that the Participating Medicaid Program provide to Administrator an executed and complete copy of
Attachment A-2 indicating such election. well as a copy of the applicable Participating Medicaid Program’s Medicaid Plan
(and/or amendment thereto) permitting such election. Supplemental Rebates shall begin to accrue to any new Participating
Medicaid MCO pursuant to this Agreement for a Supplemental Covered Product upon the later of: (i) Administrator
receiving the applicable State’s complete and executed Attachment A-2 electing to include Participating Medicaid MCO
utilization hereunder, or (ii) effective date for such Participating Medicaid MCO utilization, as set forth on Attachment A-2.
The Participating Medicaid Program shall be solely responsible for ensuring that all Participating Medicaid MCOs for which
utilization is invoiced for Supplemental Rebates comply with all applicable terms and conditions of this Agreement and
applicable law, the State Medicaid Plan, and the Medicaid Program’s contracts with its Medicaid MCOs.

A-67.Bankruptcy and Insolvency. Participating Medicaid Program shall have the right to cancel this TOP$*™ Medicaid
Program Participation Agreement immediately without prior notice in the event that Manufacturer is adjudicated bankrupt,
or makes an assignment for the benefit of creditors without ProviderSynergies Administrator’s and the Participating
Medicaid Program’s prior written consent, which shall not be unreasonably withheld, or in the event that a receiver is
appointed for Manufacturer.

A-78.Transfer of Manufacturer Supplemental Covered Product(s) to TOP$%™, Participating Medicaid Program and
ProviderSynergies Administrator agree that Participating Medicaid Program will realize optimal savings if the

Supplemental Covered Products listed on current State Supplemental Drug Rebate agreement(s) between Participating

Medicaid Program and Manufacturer are transferred to this Agreement within one (1) year.

IN WITNESS WHEREOF, the Participating Medicaid Program and Provider-Synergies Administrator have caused this
Agreement to be executed on the dates shown below by representatives authorized to bind the respective parties.

DELAWARE DEPARTMENT OF

PROVDER-SYNERGIESLL-C- ADMINISTRATOR HEALTH AND SOCIAL SERVICES
By: By:
Title: Title:

Date: Date:



ATTACHMENT A-1

] RESERVED

ATTACHMENT A-2
ATTESTATION OF INCLUSION/EXCLUSION OF MEDICAID MCOS

The State of acting by and through the (hereinafter collectively referred to

as_“Participating Medicaid Program”), hereby represents and warrants the following with respect to Medicaid MCOs
(must check one):

Effective for utilization dispensed to Participating Medicaid MCO members on or after (date*),
the Participating Medicaid Program will include utilization of Participating Medicaid MCO(s) for State Supplemental Drug
Rebates under this Agreement. | certify on behalf of the Participating Medicaid Program listed below that the State
Medicaid Plan permits the inclusion of Medicaid MCO utilization in State Supplemental Drug Rebates, and that the State’s
contracts with Participating MCOs do not prohibit such inclusion. | further certify on behalf of the Participating Medicaid
Program listed below that the State has reasonably determined that: (i) the utilization of any Participating Medicaid MCO

bmitted hereunder is eligible for National Rebates under 42 U.S.C. § 1396r-8 and (ii) each such Participating Medicaid

O shall align their respective formulary(ies) and/or preferred drug list(s). as applicable, assuring access to preferred
Supplemental Covered Product is no more restrictive than the Participating Medicaid Program Medicaid PDL, for any
[_Lriod with respect to which the Participating Medicaid Program will invoice for Supplemental Rebates for utilization under
this Agreement. It is the intent and expectation of the Participating Medicaid Programs that Supplemental Rebates
hereunder shall be excluded from Manufacturer’s calculation of Best Price or AMP._If this option is checked, the State
must _have documented the above determination via applicable regulation, law, contract, or other formal state
agency issuance and the State must attach hereto: (1) a copy of such documentation, as well as (2) a copy of the




this option.

The Participating Medicaid Program will exclude utilization from all of its Medicaid MCO(s) under this Agreement.

The Participating Medicaid Program has no Medicaid MCOs.

MANUFACTURER CONSENT SHALL NOT BE REQUIRED FOR A STATE TO AMEND THIS ATTACHMENT A-2.

So Certified:

State Participating Medicaid Program:

By:

Title:

Date:

* Effective date for including Participating MCO utilization shall not predate the date this Attachment A-2 is executed by the
State

ATTACHMENT B
TOP$sm MULTISTATE SUPPLEMENTAL DRUG REBATE FORMULAE
FOR
(Manufacturer)

B.1.Addition of Participating Medicaid Program. Manufacturer and Provider Synergies agree that a Participating
Medicaid Program may access the TOP$*™ State Supplemental Rebate pricing contained in Table 1.0 Manufacturer
Supplemental Covered product State Supplemental Drug Rebate Formulae for TOP$S™ of this Attachment via the

executlon of a TOP$Sm Medicaid Program Part|C|pat|on Agreement (Attachment A) and—that—eueh—addmen—ef—sueh

B.2.Subtraction of Participating Medicaid Program The termination of a TOP$S™ Part|C|pat|ng Med|ca|d Program
Part|C|pat|on Agreement (Attachment A) ‘ 3

fer—'FOF—’$em—bat shaII not operate so as to termmate th|s Agreement or otherwise affect the obllgat|ons of Manufacturer
and/or Provider Synergies to any remaining Participating Medicaid Program(s) pursuant to this Agreement.

B.3.Absence of National Rebate for Supplemental Covered Product. In the event that a Supplemental Covered
Product is not subject to either a National Rebate or a separate agreement between Manufacturer and a Participating

Medicaid Program that requires payment of a rebate amount equivalent to the National Rebate, for purposes of this
Agreement, the National Rebate shall be deemed to be zero ($0) dollars per unit for each such Supplemental Covered
Product and all discounts calculated in accordance with Attachment B hereto shall be calculated as State Supplemental
Rebates.

Table 1.0 — Manufacturer Product Supplemental Brug Covered Product Rebate Formulae for TOP$5™

1o-3- 4406 o9 10+ St
Label Name NDBC Position States- States- States- oNUP
GNUP GNUP GNUP




DISCOUNT PER
L ABEL NAME INDC POSITION CALCTYPE |UNIT

State Supplemental Rebate = Supplemental Rebate Per Unit (SRPU) x Medicaid Utilization during the Quarter.

The Discount Per Unit is determined based on the following variables:

The product position (1 of 1, 1 of 2 etc.) of a Supplemental Covered Product will be determined as compared to the
PDL status of the other products listed within its therapeutic class.

SRPU shall be calculated according to the following formulae, as applicable:

1. WAC Based GNUP: SRPU = WAC per Unit minus CMS Unit Rebate Amount minus Discount Per Unit.
OR
2. Alternative Calculation Type [‘CALCULATION TYPE’] (if different than WAC Based GNUP defined above):
SRPU = [FORMULA]

Manufacturer will pay Supplemental Rebates on Supplemental Covered Products associated with their Supplemental
Covered Product’s(s’) position held from the first day in which the PDL was in effect for the Participating Medicaid Program
or Supplemental Covered Product was listed on the PDL as a preferred drug. In addition, should the number of
Supplemental Covered Products change during the applicable quarter. for the purpose of invoicing. the product position
shall be determined by the number of Supplemental Covered Products during the majority of the preferred period. By way
of example: in 1st quarter, Supplemental Covered Products A and B are preferred and invoiced at the Discount Per Unit
corresponding with the 1 of 2 position. In the 2nd quarter, Supplemental Covered Product C is added to the PDL during the
first 30 days of the quarter. Upon invoicing. Supplemental Covered Products A. B and C will all be invoiced at the 1 of 3
position (Supplemental Covered Product A and B invoiced for 90 days and Supplemental Covered Product C invoiced for
60 days). Conversely, in 3rd quarter, Supplemental Covered Product C is removed from the PDL during the first 30 days of
the quarter. Upon invoicing, Supplemental Covered Products A and B will all be invoiced at the 1 of 2 position while
Supplemental Covered Product C is invoiced at the 1 of 3 position (Supplemental Covered Product A and B invoiced for 90
days and Supplemental Covered Product C invoiced for 30 days).

Positioning: For [Insert Supplemental Covered Product Name] and associated NDCs. the following terms shall apply:

Position 1: [Insert detailed description of positioning offer from Manufacturer]
Position 2: [Insert detailed description of positioning offer from Manufacturer]
Position 3: [Insert detailed description of positioning offer from Manufacturer]

ATTACHMENT C
CATALOGUE OF TOP$sm PARTICIPATING MEDICAID PROGRAMS

The Participating Medicaid Programs participating in TOP$®™ are summarized in Table C-1 Catalogue of TOP$"™
Participating Medicaid Programs.
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Table C-1 Catalogue of TOP$*™ Programs

Connecticut

Delaware

Idaho

Louisiana

Maryland

Nebraska

Pennsylvania

Wisconsin

This Attachment will be updated in accordance with Section 5.2 of the Agreement.
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