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DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
PROPOSED

PUBLIC NOTICE

Long Term Care Medicaid
20330.4.1 Annuities

NOTE: THE JUNE 2007 ISSUE OF THE REGISTER INADVERTENTLY REFLECTED AN OMISSION IN THE
TEXT OF THE PUBLIC NOTICE REGARDING THE STREAM OF INCOME FROM AN ANNUITY. THE
REPROPOSED VERSION IS PUBLISHED BELOW AND REFLECTS THE POLICY AS THE DIVISION OF
MEDICAID AND MEDICAL ASSISTANCE INTENDED AND THE MOST RECENT CMS POLICY
CLARIFICATION.

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend existing
rules in the Division of Social Services Manual (DSSM) regarding the treatment of annuities provisions.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning &
Policy Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by September 30, 2007. A
copy of the CMS program clarification memorandum is available upon request by contacting Sharon L. Summers
at 302-255-9576.

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.

SUMMARY OF PROPOSAL

Statutory Authority
Deficit Reduction Act of 2005 (Public Law 109-171), enacted on February 8, 2006

Background

On February 8, 2006, the Deficit Reduction Act (DRA) of 2005 was signed into law. The DRA made
changes to certain Medicaid eligibility provisions in Section 1917 of Social Security Act affecting Long Term Care
services and supports.

Summary of ReProposal

On June 1, 2007, the Division of Medicaid and Medical Assistance (DMMA) published for public comment
a proposal to amend its annuity regulation (see 10 DE Reg. 1781). This regulatory action incorporated additional
guidance received from the Centers for Medicare & Medicaid Services (CMS) regarding the DRA as it applies to
the treatment of annuities. Due to the following substantive policy omission in the June 2007 issue of the Register
this notice is being published again, as intended: DMMA will no longer require that an attempt be made to sell the
stream of income from an annuity.

Also, on July 23, 2007, CMS provided clarification of the July 27, 2006 State Medicaid Directors (SMD)
Letter Enclosure concerning treatment of annuities under the DRA. This clarification deals specifically with the new
section 1917(c)(1)(G) of the Act, added by section 6012(c) of the DRA, and discussed beginning on page 6 of the
section 6012 “Changes in Medicaid Annuities Rules” enclosure to the July 27 SMD letter. The discussion beginning
on page 6 states that the purchase of an annuity by or on behalf of an annuitant who has applied for medical



assistance with respect to nursing facility services or other long-term care services shall be treated as a transfer of
assets for less than fair market value unless the annuity meets certain criteria, which are described in detail on
page 7 of the enclosure. CMS clarifies that this provision does not apply to annuities that are revocable and/or
assignable.

And, finally, in response to 10 DE Reg. 1781 request, comments were submitted that resulted in additional
changes being made to the original proposal, primarily to substantially revise, renumber, reorganize and reword
some policy items for greater clarity and ease of reading. DMMA intends to simplify the policy format and remove
the above-referenced eligibility criteria.

Because of the substantive nature of these additional changes, DMMA is now republishing the proposal for
public comment pursuant to 29 Del.C. §§10115 and 10118. This revision is derived from (i) comments made by the
general public during the public comment period on the original proposal; from (ii) clarifications and other
improvements noted by DMMA staff during subsequent review and analysis; and, from (iii) further policy
clarification noted by the above-referenced CMS memorandum.

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE

The Governor’s Advisory Council for Exceptional Citizens (GACEC) and the State Council for Persons with
Disabilities (SCPD) offered the following observations summarized below. DMMA has considered each comment
and responds as follows.

The only proposed change is to amend one sentence as follows: “DMMA will require that the fair market
value of the annuity income stream be seld-atFairMarket-Malde counted as a resource.” Although, not a paragon
of clarity, it appears that there would no longer be a requirement that annuities be sold. Rather, the fair market
value of the annuity income stream would be counted as a resource. We endorse the concept of the regulation.

Agency Response: DMMA thanks the Councils for their endorsement. In response to your comments, we
are re-proposing this regulation in an effort to achieve greater clarity and ease of reading. We look forward to your
comments.

DMMA RePROPOSED REGULATION #07-38
REVISIONS:







20330.10 Annuities

20330.10.A Defining Annuity
For Medicaid purposes. an annuity is a financial device between an individual and a commercial company
that conveys a right to receive periodic payments for life or a fixed number of months or years.

20330.10.B Disclosure of Interest in an Annuity

1. Any interest an applicant or community spouse has in a revocable or irrevocable annuity must be
disclosed at the time of application.
2. Failure to disclose interest in an annuity may result in denial of payment for long term care

services or denial of Medicaid eligibility.

20330.10.C Determining If Annuity Is Income And Or a Resource

1. The equity value of a revocable annuity is a countable resource.

2. An_assignable annuity (the owner or payee may be changed) is a countable resource. The
resource value is the amount the assignable annuity can be sold for on the secondary market.

3. An annuity purchased by a third party. e.g. applicant’'s employer, as a retirement benefit to the
applicant will not be counted as an available resource. (DSSM 20330.4)

4. The stream of income generated by an annuity, whether a countable resource or not, is countable

income.

20330.10.D State’s Rights as a Preferred Remainder Beneficiary
1. The issuer of any annuity will be notified of the State’s rights as a preferred remainder beneficiary.
This notice will require the issuer to notify the State of any changes in the amount of income,
principal or beneficiary to the annuity.
2. Certain transactions that occur on or after February 8, 2006 will subject an annuity purchased prior
to this date to the DRA provisions. (DSSM 20330.10.E., DSSM 20330.10.F.)
These transactions include such things as an addition to the principal, elective withdrawal,
requests to change beneficiary, or elections to annuitize the contract.

20330.10.E State Named Remainder Beneficiary in All Annuities Purchased On Or After February 8.
2006

1. The State of Delaware must be named as a beneficiary in the correct position.

The State must be named beneficiary in the first position for the total amount of medical assistance
paid on behalf or the institutionalized spouse, unless there is a community spouse, minor child, or disabled child
who resides in the applicant’s home.

In such a case, the State must be named in a secondary or remainder position.

2. If the State is not named as a remainder beneficiary the purchase of the annuity will be considered
a transfer for less than fair market value.

3. The full purchase value of the annuity will be considered the amount transferred.
20330.10.F Purchase of an Annuity Is Considered a Transfer of Assets

1. The transfer of assets provisions should be applied to all annuities purchased on or after February

8. 2006 unless:

A. The annuity is considered either:
* An individual retirement annuity (according to Sec. 408 (b) of the Internal Revenue
Code of 1986); or
A deemed Individual Retirement Account under a qualified employer plan
(according to Sec. 408 (q) of the Internal Revenue Code of 1986).
R
The annuity is purchased with proceeds from one of the following:
A traditional IRA (IRC Sec. 408a); or
Certain accounts or trusts which are treated as traditional IRAs (IRC Sec. 408 §(c));
or

@]

|0




A simplified retirement account (IRC Sec. 408 §(p)); or
A simplified employee pension (IRC Sec. 408 §(k)): or
A Roth IRA (IRC Sec. 408A).
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The annuity meets all of the following requirements:
The annuity is irrevocable and non-assignable; and
The annuity is actuarially sound; and

The annuity provides payments in approximately equal amounts, with no deferred or
balloon payments.

11 DE Reg. 274 (09/01/07) (Prop.)
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