EXECUTIVE DEPARTMENT
DELAWARE ECONOMIC DEVELOPMENT AUTHORITY

Statutory Authority: 29 Delaware Code, Section 5029(a), (29 Del.C. 85029(a))
PROPOSED

PUBLIC NOTICE

The State of Delaware, Delaware Economic Development Office ("DEDO") and The Delaware Economic Development
Authority (the "Authority”) hereby give notice of their intention to adopt amended regulations pursuant to the General
Assembly's delegation of authority to adopt such measures found at 29 Del.C. 885029(a) and 5054(e)(1) and in
compliance with Delaware's Administrative Procedures Act, 29 Del.C. §10115. The proposed regulations constitute a
revision of procedures for the Council of Development Finance.

DEDO and the Authority solicit, and will consider, timely filed written comments from interested individuals and groups
concerning these proposed amended regulations. The deadline for the filing of such written comments will be thirty days
(30) after these proposed amended regulations are promulgated in the Delaware Register of Regulations.

Any such submissions should be mailed or delivered to Lee Porter, 99 Kings Highway, Dover, DE 19901 by March 3,
2013.

401 Procedures Regarding Non-State Guaranteed Bonds

Effective: February. 1, 1982
Amended: January 1, 1987

1.0 Enabling Legislation

Pursuant to 29 Del.C. 85053(k), The Delaware Economic Development Authority (the "Authority") is directed to
prescribe such regulations as may be necessary to carry out the purposes of the act creating the Authority, 29
Del.C. Subch. IV (the "Act"). The following regulations have been adopted by the Authority pursuant to the
foregoing provision of the Act.

2.0 Purpose

The purpose of this Regulation Ne—2 is to regulate the administration of the Act, including, but not limited to,
regulation of the process for applying to the Authority for the issuance of Bonds and the Authority's approval of
such applications.

3.0 Definitions

Unless otherwise indicated, all capitalized terms used herein shall have the meaning ascribed to such terms in
the Act.

4.0 Application Procedures

An application to the Authority for the approval of the issuance of a Bond shall be made on the application form
provided by the Authority and must be completed according to the requirements stated therein. One (1) original
and nine (9) copies of the completed application should be submitted to the Authority on or before the first (1st)
day of the month preceding the month during which the council on Development Finance ("Council”) will be
asked to review an application. For example, for an application to be eligible for review by the Council at a May
meeting, it should be submitted to the Authority on or before April 1.

5.0 Project Approval and Standards

5.1 Findings. In connection with the approval of the issuance of a Bond for a Project, the Act requires the Authority
to make certain findings and determinations with respect to the Project. The Authority shall apply the following
standards where applicable in making such findings and determinations:

5.1.1 Employment Standard. For a proposed Project, the Authority will review the information submitted by an
Assisted Person to determine whether the Project will tend to maintain or provide gainful employment
within the State. The standards to be considered will include, but not be limited to, the wage scale
applicable to persons to be employed as a result of the Project, the economic situation in the State, the
effect of the Project on the tax base of the State and of the county or municipality in which the Project is to
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be located, and the expected effect that the Project will have on the development of new economic activity
within the State.

5.1.2 Abandonment Standard. When applying the "employment standard,” the Authority will take into

consideration whether the proposed Project will cause or result in abandonment of an existing facility
elsewhere in the State by an Assisted Person or by the proposed operator or principal user of the Project.
If a facility in the state is to be abandoned, a statement by the Assisted Person, operator or principal user
that the existing facility in the State is to be abandoned because of obsolescence, lack of available labor or
site limitations shall be prima facie proof that the Assisted Person has not violated the abandonment
standard.

5.1.3 Capability Standard. In determining whether a proposed Project "will serve a public purpose by

contributing to the prosperity, health or general welfare of the citizens of the State," the Assisted Person
shall demonstrate to the Authority that the Assisted Person, operator,or principal user has the capability to,
operate and maintain the Project efficiently and effectively. Financial strength and prior related experience
by the Assisted Person, operator or principal user may be considered as well as the qualifications of
management.

5.1.4 Operator and User Standard. An Assisted Person shall, if requested by the Authority or required in the

application for financing, submit such information as is requested or required for each proposed operator
or principal user of the Project. The Authority shall apply the same standards with respect to the operators
and principal users of the Project as if they were the Assisted Person, unless there is good reason,
established by the Assisted Person, to make the findings and determinations with respect to the Assisted
Person alone. The financial strength of the Assisted Person and his capacity to manage or operate the
Project, among other considerations, may be the basis for omitting such findings and determinations with
respect to the operators or principal users.

5.1.5 Commercial and Agricultural Business Standards. In making findings and determinations with respect to

the capital investment in a Project for an Agricultural Business or for a Commercial Business, the Authority
will consider capital investment made and to be made in the proposed Project during a period of time
commencing one (1) year prior to the date on which an application for financing is submitted to the
Authority and terminating one year following the issuance of a Bond with respect thereto. The term "capital
investment" shall be applied in accordance with generally accepted accounting principles.

Adherence to Law. In making a finding and determination that the Assisted Person has not been cited for a
major labor law violation or illegal conduct involving moral turpitude, the Authority may, in its discretion, rely on
a sworn affidavit of the Assisted Person or an officer of the Assisted Person in lieu of an opinion of counsel to
the Assisted Person. If requested by the Authority, similar proof shall be obtained from any operator or principal
user of a Project.

Speculative Buildings. The Authority may, after applying the foregoing standards, approve Projects to be
financed with Bonds prior to a determination of the feasibility of the Project, provided that at the time the Bonds
are issued, satisfactory evidence demonstrates to the Authority, in its sole discretion, the feasibility of the
Project.

Initial Approval

Binding Obligation. The initial approval of a Project for financing by tie Authority will constitute official action on
the part of the Authority demonstrating its intention to adopt a resolution authorizing the issuance of a Bond,
provided that circumstances have not substantially changed, in the Authority's sole discretion, between the
time of initial approval and the adoption of the resolution authorizing the issuance of a Bond.

Approval Period and Extensions. The initial approval will be effective for a period of one (1) year. If the
applicant demonstrates that the Project has not been changed significantly and that the method of financing
continues as originally intended, the Authority may grant no more than two (2) six (6)-month extensions,
making the maximum approval period two (2) years, beginning on the date of the initial approval. If it is
necessary that the approval continue beyond two (2) years, then a revised application reflecting any
subsequent changes, along with updated financial information, must be submitted for review by the Authority
and the Council.

Closing Documents

Deadlines re: Closing Documents. To the maximum extent feasible, closing documents should be processed
according to the following schedule:

7.1.1 Draft closing documents should be forwarded to the Authority's speeial-cedunsel Deputy Attorney General

for review by bond counsel notess fewer than thirty (30) days prior to the anticipated closing date.
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7.1.2 Documents should be returned to bond counsel with suggested changes by all parties to the financing no

less fewer than twenty (20) days prior to the anticipated closing date.

7.1.3 Final closing documents should be forwarded by bond counsel to the Authority's special counsel not less

than ten (10) days prior to the scheduled closing.

Mandatory Provisions in Closing Documents. All closing documents with respect to the issuance of a Bond by
the Authority shall contain, at a minimum, provisions acceptable to the Authority with respect to its own
responsibilities and protection, including, without limitation, provisions with respect to limited liability of the
Authority, continued operation of the Project at ail times in accordance with the requirements of the Act
(including the employment requirements of the Act), insurance, payment of fees and expenses, indemnity,
inspection of the Project premises and records with respect to the Project, transfer or assignment of the Project
property, and substitution of Assisted Persons (including, if applicable, transfer or assignment of interests in
the Assisted Person).

Authority Not to Hold Title. All transactions should be structured so as to eliminate title to the Project property
being at any time in the name of the Authority.

Financial Statements., Unless waived by the Authority in its sole discretion, the Assisted Person shall, during
the time any Bond is outstanding, submit to the Authority, on an annual basis, financial statements prepared by
an independent certified public accountant. Except in the case of Assisted Persons who are individuals, the
Authority expects such statements to be audited, but may in its sole discretion accept a review. Such
statements should include, at a minimum:

7.4.1 A balance sheet, income statement, statement of retained earnings, statement of changes in financial

position, all accompanying notes to the financial statements, and the accountant's report.

7.4.2 If the Assisted Person is a publicly-held company, SEC Form IOK must accompany the financial

statements.

7.4.3 If the Assisted Person is not a publicly-held company, annual financial statements of each principal of the

Assisted Person may b e required, in the sole discretion of the Authority.
Liability Insurance and Indemnity. Prior to the issuance of a Bond by the Authority, the Assisted Person shall

establrsh to the satrsfact|on of the Authorlty that élé—adequate—kamhty—msuraneaqas—been—ebtamed—te—ereteet

adequate |ndemn|ty of the Authonty has been provrded agarnst clarms or Iosses resuItrng from the
authorization and issuance of the Bond, or the refinancing of a Bond with respect to the Project.

Post Issuance Compliance and Record Retention. The Assisted Person shall certify, in a form acceptable to

the Authority, that it shall comply with the DEDA Post Issuance Compliance and Record Retention Policy.

Fees

Application Fee. Each applicant shall deliver to the Authority with its application a check made payable to the
Authority in the amount of Two Hundred Fifty Dollars ($250) before an application will be considered by the
Authority. Such applrcatron fee is shall not be refundable.

Approval Fee

preweusty—de\eesrted—wrth—the—Autheﬁty—\MH—equat An amount eoual to one- half percent (50%) of the face
amount of Bonds to be issued up to the first ©One Hundred Fifty Million Dollars ($150,000,000) face-ameunt-of

Benels shall be payable to the Authontv on the day the Bond is |ssued H—the—faee—ameunt—ef—Benels—te—lee—rssueel

An amount equal to one- quarter

percent (.25%) of the face amount of Bonds to be issued in excess of One Hundred Fifty Million Dollars

($150 OOO 000) shaII be oavable on the day the Bond is |ssued t-f—a—Bend—rs—net—rssbred—feHa—prepeseel—Flrejeet—

year, and may

Autherrty—rn—rts—sele—dﬁereaen—e*peets—teapereaemate increase, at the Authorrtv s sole drscretron to reflect the

Authority's annual administration expenses in connection with a Project.
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Fees Payable Unless Waived. The foregoing fees shall, unless otherwise waived by the Authority in its sole
discretion, be paid with respect to all Bonds issued by the Authority, including, without limitation, refunding
Bonds previously issued by the Authority.

403 Administration and Operation of Council on Development Finance

1.0 Definitions

The following words and terms, when used in this regulation, shall have the following meaning unless the
context clearly indicates otherwise:

“Chairperson” means the Chairperson of the Council.

"Clawback" means an obligation by a grantee to repay a part or all of a grant for a failure to meet benchmark
employment, cessation of operations in the State, or other terms contained in the grant agreement.

“Council” means the CounC|I on Development Finance.

“DEDA” means The Delaware Economic Development Authority.

“DEDO” means the Delaware Economic Development Office.

“Director” means the Director of DEDO in his or her capacity as Director, or as the Chairperson of DEDA.

“Member or Members” means the Members appointed to serve on the Council in accordance with 29 Del.C.
85007.

“Project or Projects” shall have the meaning given pursuant to 29 Del.C. §5052(12).
“Strategic Fund” shall have the meaning given pursuant to 29 Del.C. 8850247 — 5029.
“Substantive Changes” means

a. a 18%-erlewer decrease of more than 1 percentage point in the interest rate for any fixed or variable
rate loan made by BEBO-er DEDA,;

b. any changes in the collateral of a loan which would eause result in a decrease in the security position of
BEBO-er DEDA, and

c. a 10% or greater increase in the amount of any loan or grant;

d. an extension of loan payment schedule; and v) a change employment benchmark date or clawback in a
grant agreement.

2.0 Enabling Legislation

Pursvant-to29-bBel-c—85003; DEDO was established pursuant to 29 Del.C. §85003. Pursuantte—29-bBelG-
8500% The Council was established pursuant to 29 Del.C. 85007. Rursuantteo—29-Be-G-85053 DEDA was
established pursuant to 29 Del.C. §5053. DEDO and DEDA have authority to make regulations pursuant to 29
Del.C. 885005(11) and 5053(k).

3.0 Purpose

The purpose of this Regulation is to enhance the coordination between the Council and DEDO and set forth
certain procedures to be used in the administration and operation of the Council.

4.0 Procedures

4.1 In the event of any Council vacancy, Members will encourage the Governor to fill such a vacancy promptly.

432 The Council WI|| consistent with the provisions of 29 Del.C. §§%9991—}9995 Ch. 100 and 8 DE Admin. C.
1500, make certain information contained in a company’s application available to the public upon written
request.

443 The Council will, when practicable, schedule and locate meetings of the Council in a way that achieves
geographic balance and centrality.

454  Any Ssubstantive €changes made to any agreement or contract excluding any agreement contract or

associated document related to any conduit bond issued by DEDA, after initial review by the Council shall be
resubmitted to the Council for additional review and recommendation.



465 DEDO will organize and provide orientation for all new Council Members and-will-organize—and-provide—an
anndalretreatforall-Ceunci-Members. The orientation will include:

4.5.1 the responsibilities of Council Members and DEDO staff;
4.5.2 discussion of applicable state law/regulations; and
4.5.3 a briefing by the staff of the Delaware Public Integrity Commission on matters, including but not limited to,

rules of conduct conflrct of |nterest and publrc disclosure. Fhe—retreat—wilHnrelude—reports—on—industry

486 The Council will, consistent with the State Employees’, Offrcers and Officials Code of Conduct, 29 DeI C.
8§85804,5805and-5806; Ch. 58, encourage Members to identify prospective companies and te—turr—any
infermation-directly-everto-the-Ceuneil-stafiforfellow-tp business development opportunities to DEDO.

497 DEDO shall Dresent an annual operatrnq budget report to Ithe Councrl m-l-l—ercree—a—yearueeepenate—wrt-h—t-he

eentret—rnelude—that—the bv DEDO shall |ncIude a drsclarmer whrch |nd|cates that such fundrng is subject t
review and recommendation of the Council.

4129 Fwiceayear, DEDO statfwill-bring shall provide an annual Portfolio Report to the Council for review:, which
shall include, but not be limited to, comnlrance with benchmark employment Ievels pereents—abeve—sustar-n&blfe
! and repayment

Geuneﬂ—s—attentren— Councrl shall review any Stratedlc Fund loan or qrant in_which the applicant has not
entered into a contract with DEDA within one year of approval.

4.4511 DEDO staff will provide reperts information to the Council on return on investment, gross State product and
personal income tax data related to each Project where such information is used to determine the value of the
Project in the Application Evaluation Report.

4.3612 DEDO willeontinbe-te-inferm shall present biannual Strategic Fund cash management reports to the Council
biannualy—on-thefiscal-status—ofall Projects—ineluding—the which shall include, but not be limited to total

Strategic fFunds available; balances, amounts encumbered (and corresponding dates of encumbrances),

Strategl funds committed to future PrOJECtS and available Strateglc Fund balances.

11 DE Reg 927 (01/01/08)
16 DE Reg. 831 (02/01/13) (Prop.)
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