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Pursuant to 29 Del.C. §10118, the Industrial Accident Board (IAB) issues this Order adopting proposed amendments to
the Industrial Accident Board's Rules. Following notice and a public hearing on October 18, 2011, the IAB makes the
following findings and conclusions:

SUMMARY OF THE EVIDENCE

1. The IAB posted public notice of the proposed amendments in the September 1, 2011 Register of Regulations and
in The News Journal (Delaware) and in the Delaware State News. |AB Exhibits 1&2. The IAB was making a
comprehensive revision to their rules as there has been no revision since 1998.

2. The IAB did not receive any formal written comments. The Deputy Attorney General for the IAB did receive an
informal email from Michael Weiss, Esq., who was present at the hearing to discuss the contents of that email.

3. At the public hearing, the Committee received public comment from Michael Weiss, Esquire, addressed the Board
on behalf of the Delaware State Bar Association, Worker's Compensation Section, Rules Committee. Mr. Weiss addressed
proposed Rule 3.6, as it relates to the filing of petitions. In Delaware, the statute of limitations for initial claims is two years
from the date of the accident. Once the claims are accepted, the statute of limitations is five years from the date of last
payment. The only way to toll the statue of limitations is to file a petition with the Board. The concern is in the event that a
petition is filed close to the statute of limitations and rejected, the statute of limitations may run out before the claimant's
attorney can revised and resubmit a petition. On October 13, 2011, via email, Mr. Weiss submitted proposed revised
language to DAG Linda Carmichael on behalf of the DSBA's Workers' Compensation Section Rules committee replacing
the language in 3.6 as follows: "The Department shall not reject a filing even if the filing is not substantially completed.
However, the Department may file a motion to dismiss the filing as incomplete, after notice per Rule 8. The Department will
not take steps to schedule a hearing until the filing is appropriately completed unless ordered to do so after a motion
pursuant to Rule 8." Mr. Weiss indicated that the Board should not proceed with a claim if it has been incompletely filed.

4, At the public hearing, the Committee received public comment from Dennis Menton, Esq., who supported Mr.
Weiss's presentation and stated that he joined in the fear that if a petition was rejected when it is filed close to the statute of
limitations period, the claimant may not have any redress. Thus, a claimant may risk being barred from having his case
heard, if the petition was "kicked back" for a deficiency. Mr. Menton also commented on proposed Rule 9.3.2, which allows
medical bills during the pendency of a petition to be presented at least thirty days before the hearing. He requested the
board consider changing the thirty days to forty days. He reported that the thirty day rule is inconsistent with one of the
most important functions or policies of the board - to resolve issues without litigation. When bills are allowed to be
presented during the course of a pending petition up to the thirtieth day, the employer loses the opportunity to evaluate
those bills in conjunction with the thirty day rule. Usually, all of the pieces of the puzzle are in place by thirty-five days; and
counsel has the opportunity to make an offer to settle, get the settlement letter, and try to resolve issues without taking it
further into litigation. Mr. Menton contends that permitting bills to be presented at the eleventh hour makes it impossible,
and he requested the deadline be changed to forty days.

5. At the public hearing, the Committee received public comment from Maura Cullington, Director, Delaware
Occupational Health Nurses Association, who commented on the proposed Rules 11.5 and 11.6. Her understanding is that
carriers and employers would need authorization from the claimant's counsel in order for case managers to communicate
with patients. That would present a barrier to what she has established over these eight years. She has found that the
authorization has not been obtained or it does not get to the right person. She sees these changes causing a significant
slowdown and barrier to everyone being on the same page in a Workers' Compensation claim.

6. At the public hearing, the Committee received public comment from Neil Taylor, Director, PRO Physical Therapy,
who expressed concern the added step of getting authorization to review and access medical records would delay
comprehensively understanding the case. Mr. Taylor stated that they go through great lengths to educate their physical
therapist and occupational therapist to understand the workers' compensation statute and what they are suppose to do.
Further, that they try to get as much information as possible about the injured workers' job or injury, available modified
duties, and employer forms authorized through the statute. This additional authorization is going to make it difficult to



understand all the pieces of the puzzle as they start to rehabilitate an injured worker.

7. At the public hearing, the Committee received public comment from Stephen Morrow, Esq. who commented on
proposed Rules 11.4 to 11.6 from a claimant's and a claimant's bar perspective. Mr. Morrow stated that these rules merely
codified the present case law and prevent communication occurring between defense counsel and the health care provider.
The claimant's bar would be concerned about a defense lawyer calling a doctor and accessing information without the
claimant's attorney having any knowledge or chance to get the information garnered from the health care provider. In
reality, proposed Rules 11.4 to 11.6 codify the present case law that the IAB has in regards to contacting health care
providers and how nurse case managers are allowed to contact health care providers.

8. At the public hearing, the Committee received public comment from Kristopher Starr, Esq., who commented on
proposed Rule 11.6. Mr. Starr asked to submit a memorandum as part of the record. In addition, he opined that Rule 11.6
as applied to government employers could be illegal on constitutional grounds. He addressed several issues regarding
communication amongst a government employer, provider of health care services, and an injured workers' counsel. He
further opined that an argument may be raised concerning the legality of proposed Rule 11.6 as specifically applied to
government employers from the standpoint of impinging on government operations. Furthermore, Mr. Starr stated that
proposed Rule 11.6 restricts speech, specifically commercial speech. In his opinion, the rule prevents government
employers from conducting their operations as it curtails their ability to see what is going on with their employees and their
efforts to reduce costs through the use of case management services. Continuing with this position, Mr. Starr believes that
the rule legislatively delegates to a claimant's attorney the ability to bring to a halt free discovery in the medical context from
a government employer. Lastly, Mr. Starr argued that it is his opinion that the proposed rule is an illegal provision.

9. At the public hearing, the Committee received public comment from Scott Mondell, Esq. who commented that the
prohibition in proposed Rule 11.6 deals with, and only applies to, legal counsel for the employer. It does not apply to the
employer itself or to medical management, only to legal counsel for the employer.

10. At the public hearing, the Board Chair requested that Mr. John Kirk, Deputy Director of the Division of Industrial
Affairs, address certain questions regarding proposed Rule 3.6 pertaining to the Department's discretion to reject
incomplete filings. Mr. Kirk stated that the genesis of the proposed rule comes from issues that the Department has had to
deal with for several years. According to Mr. Kirk, it is unfortunate that some practitioners file petitions which contain little, if
any, information other than the claimant's name and the claimant's employer. Currently, when this occurs the Department
must conduct an investigation to determine who should receive notice. The Department discussed the impact of this
problem on the Department and also discussed its proposal with the Department's Deputy Attorney General, as well as
members of the Board and members of the Bar Association's Workers' Compensation Rules Committee. Mr. Kirk's
understanding was that this rule was similar to the civil rules in Superior Court. When a complaint is filed in Superior Court,
it is filed with the Prothonotary. The Prothonotary is the administrative body for the Court. The Prothonotary's office
reviews the filing to confirm that the filings contain all relevant information necessary for the Prothonotary to direct notices
to the proper parties, as necessary. According to Mr. Kirk, the proposed rule change provides the Department, as the
Board's administrative body, with that ability. Continuing further, Mr. Kirk stated that obviously, if there is a statute of
limitations problem, the petition would be accepted and a letter would go out to the petitioner letting them know that it will be
held in abeyance until such time as the Department receives sufficient information to be able to send notices to the proper
parties.

FINDINDS OF FACT AND CONCLUSIONS OF LAW

11. The public was given notice and an opportunity to provide the IAB with comments in writing and by testimony at the
public hearing on the proposed amendments to the IAB's Rules as required by 19 Del.C. §10117.

12. With regard to proposed Rule 3.6, the |IAB appreciates the concerns raised regarding potential problems when a
petition is filed close to end of the statute of limitations. However, the IAB finds that the Department's practice and
appreciation for this problem along with the discretion given within the rule provides sufficient leeway for the Department to
work with the petitioners and their counsel to ensure that an incomplete petition is not rejected when faced with a statute of
limitations issue. Additionally, the proposed Rule 3.6 provides an avenue for the Department to obtain the information
necessary for a petition to proceed.

13. With regard to proposed Rule 9.3.2, the IAB finds that this issue has remained outstanding during the entire 7
years of attempted revisions and believes that the amount of time provided is sufficient. Should the practitioners find that
the time prescribed is not sufficient, practitioners may bring the issue back up to the IAB for future possible rule change
consideration. The IAB acknowledges that if proposed Rule 9.3.2 is adopted, there may be a future need to make
additional changes; but at this time, the process has taken longer than anticipated and has left the IAB without the ability to
proceed with these needed changes.

14. With regard to proposed Rules 11.4, 11.5 and 11.6, the IAB finds that the requirement for authorization is not so
onerous as to stop the process. Rules 11.5 and 11.6 apply when the claimant is represented by legal counsel. Further, that
the proposed rule amendments comply with case law.

15. Having heard and considered the public comments on the proposed comprehensive revisions to the IAB Rules, the
IAB has determined that no additional changes should be made to the rules as published. Therefore, the IAB adopts the



comprehensive rule changes as proposed and published in the Register of Regulations, Vol. 15, Issue 3 (September 1,
2011).

1.0

2.0

3.0

4.0

SO ADOPTED this 18th day of October, 2011.

INDUSTRIAL ACCIDENT BOARD

Lowell L. Groundland, Chair John D. Daniello
Mary M. Mantzler Marilyn J. Doto
William F. Hare Otto R. Medinilla, Sr.
Terrence M. Shannon Alice M. Mitchell
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Address of the Board Office Hours

Safeurdays—Sundasfs—and—l:egaJ—Hehdays— Unless other\lee notlfled the Board ) address is 4425 N Market

Street, Wilmington, Delaware, 19802. The office is open daily from 8:00 a.m. to 4:30 p.m. except Saturdays,
Sundays and Legal Holidays.

1 DE Reg. 938 (1/1/98)

2.1

22

Sessions

Hearings on petitions will be held during the normal work week at such locations and at such times as may be
set upon notice by the Department of Labor.

Special sessions of the Board for the transaction of business may be held at any time and place in the State of
Delaware as may be scheduled by the Board with notice as provided by law.

1 DE Reg. 938 (1/1/98)

3.1

3.2

3.3

3.4

ns Filing of Papers

The Administrator of the Office of Workers' Compensatlon shall have custody of the Board's seal and official
records, and shall be responsible for the maintenance and custody of the docket, files and records of the
Board, including the transcripts of the testimony and exhibits with all papers and requests filed in proceedings,
the minutes of all action taken by the Board, and of its findings, determinations, reports, opinions, orders, rules,
regulations, and approved forms.

All orders and other actions of the Board or a Hearing Officer shall be signed by the Board member or Hearing
Officer issuing the order and authenticated by the Administrator of the Office of Workers' Compensation.

All pleadings or papers required to be filed with the Board shall be filed in the Department of Labor's offices at
in Wilmington or other location deS|gnated by the Department for that purpose W|th|n the time I|m|t if any, fixed
by law or Board Rule for such flllng, , i

assrgﬂed—ease—fﬂe—number All wr|tten commun|cat|on shall contaln the assmned case flle number

Written €communications addressed to the Board and all petitions and other pleadings, all reports, exhibits,
depositions, transcripts, orders, and other papers or documents, received or filed in-the-office—kept with the
Department of Labor and retained by the Administrator of the Office of Workers' Compensation shall be
stamped showing the date of the receipt of filing thereof.

All requests for information. copies of official records or the opportunity to inspect public records shall be made
in writing to the Administrator of the Office of Workers’ Compensation. or his or her designee.

All sections of the petition must be completed. The Department in its discretion, may reject a filing for
incompleteness.

1 DE Reg. 938 (1/1/98)

N-et-rco-of—Demal—ef—Habl-h-t-y Regealed




1 DE Reg. 938 (1/1/98)

5.1

5.2

53

Forms Provided by the Department

In all cases where in which forms are provided approved by the Department, all papers filed with the Board
shall be on such approved forms, and all applicable guestions sections shall be answered completed.
Petitions shall be signed by a non-corporate party or an attorney who is a member of the Bar of the Supreme
Court of Delaware.

ition- Forms are approved by and adopted by

the Department.

1 DE Reg. 938 (1/1/98)

6.0
6.1

6.2

Formal Pleadings Not Required

No formal pleading or formal statement of claim or formal answer shall be required of any party to any action
before the Board;. but However, each person making written request for a hearing shall file with the

Department, on forms to be furnished promulgated by the Department, a-statement-giving-substantially-the as
referenced in Rule 5, a statement giving substantially information requested on said forms.

Detmon including during the progress of any hearmq it shaII appear to the Board that persons other than those

named or referred to in the petition are, or may be entitled to receive or may be liable to pay compensation, the
Board may inquire into and ascertain the rights and liabilities of such parties upon notice to all such parties in
interest. The Board may require additional information from any party appearing before the Board to assist in
adequately ascertaining the rights and liabilities of such parties. In determining the rights of all such parties. the
Board may amend the title of the petition in such a manner as may be right and proper. Either party may, upon
motion to the Board pursuant to Rule 8, join other entities to include, but not limited to, other employers or
insurance carriers.

1 DE Reg. 938 (1/1/98)

7.0

Ag#eements—fer—Sehedﬂed—hoss Mediation

Feper:ts- At any t|me prior to th|rtv (30) days after the pre- tr|aI hearlnq any party to a Droceedlnq before the

Board may request mediation. A request for mediation shall be filed in accordance with Board Rule No. 3(C).
Mediation shall be conducted within thirty (30) days of the proper filing of the request.

Motions Concerning Legal Issues

filed with the Board, the motion shaII contaln a br|ef statement of the legal and factual basis for the motion and

the relief sought. It shall have attached a proposed form of order, unless it is an evidentiary hearing. A copy of
said motion shall be served on opposing party in the same manner and on the same day as it is filed with the
Board.




8.3

8.4

8.5

8.6

8.7

8.8

9.0
9.1

9141

served—u-pen—the—mewng—par—t—y— If the mot|on is opposed the matter will be scheduled for the next avallable

motion day at which both parties may be heard. If the responding party chooses to respond to the motion in
writing, such response shall state, in brief, the factual and legal basis for opposing the motion, and request the
motion be denied or request an alternative proposed order. The response shall be sent not less than 4 days
before the date of the motion is scheduled to be heard, to the opposing party by regular mail and by hand
delivery or by fax or email at the same time as it is filed with the Department. The lack of a written response
shall not be a waiver of the right to oppose the motion of the hearing. The hearing, unless there is a contrary
agreement of the parties, shall take place at the same location that the hearing on the pending petition is to be

heard.

bnef—has—been—served—upen—the—nen-mewng—pany— No order mvolvmq a matter submltted under thrs Rule shaII
be issued by the Board against the non-moving party until the non-moving party has been given an opportunity
to be heard on the issue.

the—Beard—s—dtserehen— Parties may submlt a stloulatron and orooosed order for agreed upon matters. An

unopposed motion stating the position of the opposing party known to the filing counsel shall be an acceptable
substitute. If the Board rejects the proposed order. notice to the parties shall be given and include the reason
for the rejection. The parties may re-submit a stipulation and proposed order which satisfies the Board’s

objection.

unreDresented Dartv shall be Dromptlv scheduled for hearlnq on motion day with adequate notice of the date,
time, and location of the hearing. The Department shall send a copy of the motion to all parties when there is
an unreDresented party filing the motion.

Coroorate entltles may not appear for motions W|thout counsel If no attorney for the carrier or coroorate self—
insured employer has entered an appearance, the Board shall schedule a hearing on any motion filed by a
party, with notice to the carrier or self-insured corporate employer that it must obtain counsel. If the
unrepresented corporate entity appears without counsel, the Board shall enter an order granting appropriate
rellef

If an unreported or memorandum opinion, whether of the Board or of any court, is cited or relied upon by any
party, whether in a written submission or during any oral presentation, a copy thereof shall be provided to the
Board and the opposing party. If, during an oral presentation, the party relying on the unreported case does not
have a copy of such case immediately available, copies will be provided promptly after the hearing but in no
case later than the end of the next business day following the hearing.

1 DE Reg. 938 (1/1/98)
1 DE Reg. 1621 (4/1/98)

Eormulation-of-lssues—Pretrial Procedure Pre-Trial Scheduling Conference and Pre-Trial Memorandum

Pre-Trial Schedullnq Conference




pess@le—At—eueh—een#erenee—the—paFHes—may—eens@ee In_any actlon |nclud|nq remands a pre-trial

scheduling conference shall be held. The Department shall designate an employee to arrange the time
and date for the pre-trial conference. The designated employee will have discretionary power to re-
schedule the pre-trial scheduling conference, if necessary. The employee designated by the Department in
accord with this Rule shall be responsible for noticing such pre-trial scheduling conference.

The pre-trial scheduling conference shall be held on a date not Iater than 30 days after the date of the

issuance of proper notice of a pre-trial scheduling conference regarding the petition at issue. The
designated employee of the Department may grant a continuance of the pre-trial scheduling conference.

Such pre-trial _scheduling conference _may be held telephonically or by email. unless a party is

9.14

unrepresented by counsel, in which case, the pre-trial scheduling conference shall be held at the
Department of Labor offices servicing the county where the accident occurred.

The Department shall set a date and time for the hearing on the issues that are the subject of the petition,

subject to the provisions of 19 Del.C. §2348.

9.2 Pre-Trial Memorandum

In any action, including remands. a joint Pre-Trial Memorandum shall be completed by the parties and f|Ied

with the Department.

At the time the Department issues the notice of pre-trial scheduling conference, the Department will send

an original Pre-Trial Memorandum form with the notice of the pre-trial scheduling conference to counsel for
petitioner. Petitioner's counsel shall complete the form and send it to respondent’s counsel. Respondent’s
counsel shall complete respondent’s portion and return it to petitioner's counsel who shall file it with the
Department and send a copy to respondent’s counsel. Should any party be unrepresented, the Pre-Trial
Memorandum shall be completed by that party.

In the event the Pre-Trial Memorandum has not been filed with the Department before the pre-trial
scheduling conference or within the time specified in the notice provided by the Department, either party
may file a motion pursuant to Rule 8 seeking an Order from the Board to compel the opposing party to
complete and/or file a completed Pre-Trial Memorandum by a date certain.

Any party may object to any matter in the Pre-Trial Memorandum. If the parties cannot agree to resolve the

objection, any party may file a motion in accordance with Rule 8. The basis for an objection may include,
but is not limited to, that an item in the Pre-Trial Memorandum is not permitted, or that a matter stated in
the Pre-Trial Memorandum should be dismissed, altered, supplemented or filed as another petition under
Rule 26.




9.3 The Pre-Trial Memorandum shall contain:

9.3.1 names (and. if requested. the addresses) of prospective medical and lay witnesses:

9.3.2 a complete statement of what the petitioner seeks and alleges. When a claimant seeks an order for
payment of medical expenses either by petition or when raised as an issue at the pre-trial hearing or in the
Pre-Trial Memorandum on the employer’s petition, copies of the bills shall be provided to counsel with the
petition or at least 30 days before the hearing:;

9.3.3 acomplete statement of defenses to be used by the opposing party:

9.3.4 a copy of the medical report upon which a petition for benefits under 19 Del.C. §2326 is based shall be
provided:

9.3.5 aclear statement of the basis for a petition under 19 Del.C. §2347;

9.3.6 notice of the intent to use any movie, video or still picture and either a copy of the same or information as
to where the same may be viewed;

9.3.7 an accurate estimate of the time necessary for hearing. This requirement includes an ongoing

responsibility to update to Board as to any changes in the estimated trial time that may arise before
hearing.

95

96

o7

98

99

o910

94 Amendments:

9.4.1 Either party may modify a Pre-Trial Memorandum at any time prior to thirty (30) days before the hearing.
Amending the Pre-Trial Memorandum by written notice to the opposing party and the designated
employee of the Department of Labor may be made in accord with this Rule. If a party objects to an
amendment, the party requesting relief shall file a motion in accord with Rule 8.

9.4.2 If the thirtieth day prior to a hearing falls on a weekend or legal holiday, the last day to amend the Pre-Trial
Memorandum shall be the next business day following that date.

9.4.3 Should a party wish to amend the Pre-Trial Memorandum to list additional witnesses, the party shall
provide the names (and. if requested, the addresses) of such witnesses.

9.4.4 Notice of any modification to the Pre-Trial Memorandum shall be sent to the opposing counsel or

unrepresented party in the same manner and on the same day as it is submitted to the Department.




9.4.5 The thirty-day notice requirement regarding amendments to the Pre-Trial Memorandum may be waived or

modified by consent of the parties upon written stipulation, or by the Board upon written motion pursuant to
Rule 8.

The designated employee of the Department of Labor will review the Pre-Trial Memorandum, note a time and
date for the hearing, sign the form and send copies of the completed Pre-Trial Memorandum to the Parties.
Such Pre-Trial Memorandum controls the subsequent course of the action unless amended by the Board to
prevent manifest injustice.

Parties are responsible for arranging the appearance of noticed witnhesses including the issuance of any

subpoenas and the sending of notices of date and place of the hearing as well as the scheduled time of that
witness' testimony.

1 DE Reg. 938 (1/1/98)
1 DE Reg. 1621 (4/1/98)

10.0 Depositions Upon Oral Examination

10.1

10.2

msefar—as—may—be—praetreabte— After a oet|t|on has been filed W|th the Department any Dartv to a proceequ

before the Board may obtain testimony by oral deposition of a expert witness. or a healthcare provider listed as

a party pursuant to 19 Del.C. §2346, for use in a hearing before the Board, in lieu of personal appearance
before the Board.

The date. time and location of oral deposition shall be agreed upon by the parties with notice of date and time

10.3

served by the party taking the oral deposition.
The procedure for obtaining such testimony shall conform to the Rules of Civil Procedure of the Superior Court

10.24

10.35

10.46

10.57

10.68

10.749

of the State of Delaware insofar as may be practicable, and not inconsistent with this Rule.

erelered—as—a—matte#ef—eeurse— Anv Dartv to a proceequ ob|ect|nq to obtarnmq such test|monv by oral
deposition for use in such proceeding shall object by motion, presented upon notice, showing good cause for

the objection.

ueed—lrke—ether—depesmens- The taklnq of fact W|tness deoosmons may not Droceed W|thout Board aooroval

The deponent may be examined regarding any matter, not privileged, which is relevant to the subject matter
involved in the pending action.

The party placing a deposition into evidence during a Board hearing, must supply the Board with the original
and three copies of that the deposition transcript at the time of the hearing. If the parties have agreed to allow
a _Hearing Officer to conduct the hearing. the party placing the deposition into evidence must supply the
Hearing Officer with the original and one copy of the deposition transcript at the time of the hearing. The party
placing the deposition into evidence may provide the Board or Hearing Officer a disc or other electronic format
of the deposition in addition to providing the copies above.

Medical witness fees pursuant to 19 Del.C. §2322(e) shall include the costs of depositions taken pursuant to
this rule. Costs shall also include the taking of videotape depositions. The amount of such fees and costs shall

be consistent with guidelines established pursuant to 19 Del.C. §2322B(m).

All videotape depositions must be accompanied by a written transcripts.

1 DE Reg. 938 (1/1/98)

11.0

for the Productlon and Insgectlon of Documents And Other Ewdence, Healthcare Authorlzatlons And Copying or
Photocopying

11.1




een#el—ef—the—pa#ty—u-pen—whem—the—mqaest—ps—sewed- Aﬂer a Det|t|on has been f|Ied a clalm for workers

compensation benefits has been made. or workers’ compensation benefits are being paid. any party may
serve on any other party a written request for the production and/or inspection of any designated documents or
other items which contain or constitute evidence relevant to the claim or petition and which are not otherwise
privileged and which are in the possession, custody or control of the party upon whom the request is served.

The request shall set forth the items to be inspected or produced either by individual item or by category, and
describe each item and category with reasonable particularity. The request shall specify a reasonable time,
place, and manner ef-making-the-inspection-and-performing-the related-acts for compliance with the request.

The party upon whom the request is served shall serve a written response within 15 day after the service of the
request. The response shall state, with respect to each item or category, that the production and/or inspection
and related activities will be permitted as requested, unless the request is objected to, in which event the
reasons for objection shall be stated. If objection is made to a part of an item or category, the objected part
shall be specified. The party submitting the request may move for an order from the Board compelling
discovery with respect to any objection to or other failure to respond to the request or any part thereof, or any

failure to permit inspection as requested. Fhe—Beoard—shallrule—upon—any—such—motion—after—neotice—and

Any claimant receiving or seeking workers’ compensation benefits under the Delaware Workers’

Compensation Act shall sign a healthcare records authorization for use in Delaware Workers’ Compensation
cases. Healthcare records authorization must be signed and returned, or objected to in writing within fifteen
(15) calendar days of its receipt.

If a claimant is represented by legal counsel, the employer, employer’s insurance carrier or legal counsel for

the employer or insurance carrier must obtain the required healthcare records authorization through the
claimant’s legal counsel. The employer. employer’s insurance carrier or legal counsel for the employer or
insurance carrier shall provide copies of all claimant’s healthcare records obtained through the use of the
healthcare records authorization or which are otherwise in their possession to the claimant’'s legal counsel
upon written request. Claimant’s legal counsel shall provide to the employer. carrier or the employer or carrier's
legal counsel all claimant’s healthcare records in their possession or control upon written request.

If a claimant is represented by legal counsel, legal counsel for the employer, the employer’s insurance carrier

or the employer may have direct contact with the claimant’s healthcare provider only with the written or oral
consent of the claimant’s legal counsel. Legal counsel for the employer or the employer’s insurance carrier
may submit the healthcare records authorization to any healthcare provider for the production of existing
healthcare records with notice to claimant’s legal counsel.

Video surveillance recordings that are submitted by the parties for viewing by the Board at the time of the

11.8

hearing should be limited to a total of one-half (1/2) hour of viewing time unless the Board approves an
extension for valid reasons. Requests for an extension shall be made before the video is shown at the time of
the hearing.

In the event the Board permits a video surveillance recording lasting longer than one-half (1/2) hour, the Board

requires a written index to accompany the submission of such video. Said index shall specify the segments of
the video which are believed to have probative value.

1 DE Reg. 938 (1/1/98)

12.0 Continuances

12.1




12.2

shall be in writing, lnclude a DroDosed form of order, and provide notlce that a copy was sent to the opposing
party. A request for a continuance may be qranted uoon a showmq of cause under 19 DeI C. §2348.

to the decision, it may by motion seek re- arqument Upon such motion, the Department shall then set the

matter for a legal hearing as expeditiously as possible before the Board or a Hearing Officer who heard the
original request.

Once a Hhearing on the Mmerits has begun, enly-the-Board-may-grant a continuance may only be granted
should it become necessary to continue the case in order to prevent a miscarriage of justice.

For the purposes of determining whether a requesting party has made the required showing of "good cause" or
"extraordinary circumstances" under the-statute 19 Del.C. §2348, the Departmentand the Board shall use the
following definitions of those terms:

12.2.1 "Good Cause" shall include:

12.2.1.1 the unavailability of a previously scheduled medical or other material witness;

12.2.1.2  the unavailability of an attorney for a party due to ar-unirtended conflicting court appearance;

12.21.3 the illness of a party, a party's attorney, or a material witness (including, if appropriate, illness
which affects the ability of necessary person to participate in the deposition of a medical or other
material witness);

12.2.1.4  anunexpescted justifiable absence from the State of a party, a party's attorney or material witness;

12.2.1.5  ajustifiable substitution of counsel for one party (this shall not include a transfer of files within a
law firm);

12.2.1.6 the unavailability of a medical withess whose deposition cannot be scheduled despite due and
prompt diligence on the part of the requesting party;

12.21.7 inadequate notice from the Department and/or the Board which would justifiably prevent a party
from having a full and fair opportunity to be heard; and

12.2.1.8  any other unforeseen circumstance beyond the control of the party seeking the continuance which
would prevent the party from having a fuII and fair hearing.

12.2.2 "Extraordinary Circumstances" shall include:
12.2.21 the sudden unavailability of a previously scheduled medical or other material witness;

12.2.2.2 an emergency mandatory court appearance which precludes the appearance of a party's attorney
at the hearing;

12.2.2.3  a serious personal or medical emergency on the part of a party or a party's attorney; and

12.2.2.4  any other unforeseen circumstance beyond the control of the party seeking the continuance which
would prevent the party from havmg a full and fair hearlng
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13.0 Opening Statements and Summations Closing Statements

13.2

13.3

reoresented may make an opening statement The Det|t|oner or the petitioner’s attorney may make an ooenlnq

statement prior to any testimony being presented. The respondent or the respondent’s attorney may make an
opening statement either before any testimony is presented on behalf of the petitioner or at the close of the
Detitioner’s testimonv and before anv testimony is oﬁered on behalf of the respondent.

per-mttted—te—lcee—pend- Ooenlnq statements shaII be I|m|ted to f|ve (5) mlnutes unless an extension of th|s t|me
limit has been approved by the Board for a valid reason.

Regarding closing statements, the petitioner. or the petitioner’s attorney. shall be permitted to present a closing
statement and a rebuttal closing statement. The respondent,. or the respondent’s attorney. shall be permitted a
closing statement in response to petitioner’'s closing statement. Both the petitioner's and the respondent’s




14.0

15.0

16.0

17.0

141

14.42

14.23

16.1

16.2

closing statements shall be limited to ten (10) minutes each unless an extension of this time limit has been
approved by the Board; such approval shall not be withheld without cause. Petitioner’s rebuttal closing
statement shall be limited to five (5) minutes, unless an extension of this time limit has been approved by the
Board; such approval shall not be withheld without cause.

Evidence

Stipulation of Facts._At all hearings on the merits, the parties, when represented by counsel, shall submit a
written stipulation of facts to the Board. The document shall be signed by the parties’ counsel. An original and
three (3) copies shall be submitted to the Board at the beginning of such hearing and shall become part of the
record in the matter.

All witnesses shall be sworn in for all proceedings before the Board.

The rules of evidence applicable to the Superior Court of the State of Delaware shall be followed insofar as
practicable; however, that evidence will be considered by the Board which, in its opinion, possesses any
probative value commonly accepted by reasonably prudent men persons in the conduct of their affairs. The
Board may, in its discretion, disregard any customary rules of evidence and legal procedures so long as such a
disregard does not amount to an abuse of its discretion.

Leading Questions

Rule 14, leading questions of expert W|tnesses are Derm|SS|bIe by any Dartv

Attorneys,-Quest-l-ens-mad-Faets

tew%hd%aw%ha#bewwnhngand—state-me%spknewnadd#eseeﬂhemdm The Deoartment shaII be not|f|ed

of representation by an attorney for any party on any matter pending before the Board. An attorney’s
appearance may be withdrawn without obtaining the Board’s permission when another member of the
Delaware Bar has entered an appearance as attorney of record for the party or when there is no petition
pending before the Board. Such notification of withdrawal shall be in writing to the Department stating the last
known address of the client. with a copy sent to the client and to the opposing parties. Otherwise. no
appearance shall be withdrawn except by Order of the Board after motion by the attorney with notice to the

client and to the opposing parties.

reoresented by an attornev in a matter before the Board, onlv that attornev can_examine or cross examine

witnesses at the hearing on behalf of that party. That attorney must either be a member of the Bar of the State
of Delaware and duly licensed to practice in the Courts of this State or an attorney properly admitted pro hac
vice and accompanied by an attorney who is a member of the Delaware Bar.
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Exhibits

destroyed- Exh|b|ts submitted at Board hearmqs are to be keot by the Deoartment unt|I f|nal dlsoosmon of all

appeals and/or pending petitions. After the expiration of all appeals and/or pending petitions. it is the duty of
the party. or the party’s attorney, who submitted the exhibits to retrieve their exhibits from the Department. The
Department will dispose of all exhibits not retrieved in accordance with State of Delaware record retention

policies.
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18.0

Copies of Evidence Available to Applicants

18.1




of the evidence before the Board shall not be furnished to the parties, but parties may purchase a copy of the
transcript from the person who transcribed the evidence.

18.2

statute- When a case is appealed to the Suoenor Court a_transcript of the ewdence shall be furnlshed
provided by statue.

19.0 F|I|ng of Agreement After Awards
19.1

paid-nfulk: In the case of an award bv the Board WhICh is not abbealed or if the appeal is sustained by the

Court of last appeal, the insurance carrier or self-insurer shall make payments in compliance with the
provisions of said award. An award of the Board shall be considered as self-executing. For the Department to
maintain accurate record keeping, the parties to an award shall file an agreement reciting the provisions of the
award within 14 days. A Receipt for Compensation shall be filed with the Department when the award is paid in
full.

19.2  In absence of the finalrReceipt for Compensation mentioned in 21.1 above, payments of compensation shall
not be ended except on an award made according to the provisions of 19 Del.C. §2347, as amended. A final
fReceipt for Compensation signed by the injured employee will be accepted by the Board as prima facie
evidence that the disability of such injured employee has ceased.
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20.0 Time for Draﬂ-ior—Eust—Rayment—of-Componsat-ron Payment in Uncontested Awards
20.1

award has been made by the Board and an abbeal of that award has been taken by the emblover or its
insurance carrier, no compensation shall be paid during the pendency of the appeal for those portions of the
award that are appealed. If the final disposition of the case is adverse to the employer or its insurance carrier,
first payment of compensation shall be made to the claimant not later than fourteen (14) days after the Board's
award becomes final and binding, irrespective of whether an agreement has at that time been entered into
between the parties pursuant to Rule No. 19.1.

21.0
211

bnef— The Board may bermlt additional testrmonv or_argument after the close of a hearing. ThIS may occur

before the Board renders a decision or after the Board renders a decision. A party requesting that the Board
permit additional testimony or argument shall do so by written motion.




21.2

21.3

214

bneﬂy—stated—and—rt—mest—appeamqet—te-be—merely—eummattw If a partv s motron requests addltlonal testrmonv

or argument after the close of a hearing and before the Board renders a decision, the nature and purpose of
the evidence shall be stated. Such evidence shall not be merely cumulative. Such motion shall be filed not later
than ten days after the date of the last testimony, oral argument or the filing of any brief requested by the
Board. The first day shall commence on the day following such testimony, oral argument or the filing of such
brief. The date of last testimony, oral argument or the filing of any brief requested by the Board shall be stated
in the motion. Such motion shall be served upon the attorney for each party and upon each unrepresented
party in accordance with Rule 8.

motion requests addltlonal testrmonv or arqument after the close of a hearrnq and after the Board renders a

decision, the matter claimed to have been erroneously decided must be specified and the alleged errors
stated. Such motion must be filed with the Board not later than ten days after receipt of the Board’s decision.
The first day shall commence on the day following receipt of the Board's decision. The date the party received
the Board’s decision shall be set forth in the motion. Such motion. properly filed. will toll the period for
perfecting appeals under 19 Del.C. §2349 and the time under § 2349 will begin anew after the subsequent
decision is received by the parties. Such motion shall be served upon the attorney for each party and upon
each unrepresented party in accordance with Rule 8.

Sectlon (B) or (C) of this Rule the non- movmq party may f|Ie an answer not later than ten days after receipt of

the motion and serve a copy of the answer upon the attorney for each party and upon each unrepresented
party in accordance with Rule 8. The first day shall commence on the day following receipt of the motion. The
date of receipt of the motion shall be set forth in the answer.
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22.0 Commutation of Compensation

221

222

22.3

Commutation of compensation pursuant to 19 Del.C. §2358 is to be favorably considered by the Board where
there are sound and convincing reasons substantiated by dependable evidence and such commutation will be
in the best interests of the injured employee or the dependents of a deceased employee.

The Board may lay—dewn set guidelines and impose such conditions as it may deem advisable for the
disbursement of all funds commuted.

The Board or a Hearing Officer may approve a commutation by a hearing with live testimony, by

teleconference or by consideration of an appropriate stipulation and order, with an accompanying affidavit in
support of request for commutation, at the discretion of the Board or Hearing Officer.
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23.0 Attorney's Fees

23.1

the Board and serve upon the other party in the same manner and at the same time as filing with the Board, a

completed affidavit regarding attorney's fees. with a copy of the attorney’s fee agreement attached. Said
affidavit and fee agreement shall be reviewed by the Board, so as to assist in awarding a reasonable attorney's
fee in those cases when an attorney's fee may be awarded to the claimant. Objections, if any, to the contents
of the affidavit shall be heard by the Board during closing arguments.

1 DE Reg. 938 (1/1/98)



24.0 Reimbursement From the Workers' Compensation Fund

24 .1

No petition of an employer or its insurance carrier for reimbursement from the Workers' Compensation Fund as
provided in 19 Del.C. §2327 will be accepted by the Department unless the employer or its insurance carrier
first notified by certified mail the Deputy Attorney General assigned to defend said fund, of its intention to seek
reimbursement from said Fund, and supply the Department with proof of compliance when its petition is filed.
Any application for reimbursement from said Fund shall be by petition with supporting medical documentation
attached. The petition shall identify with specificity, by dates of injury and part(s) of the body affected. all prior

and subsequent injuries for which reimbursement under 19 Del.C. §2327 is claimed.
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25.0 Expedited Hearings Pursuant to 19 Del.C. §2348(qg)

25.1

If a claimant who is receiving no wages or benefits, or is out of work without income or substantial income,
desires to have his/her petition heard at the earliest possible time,—er—is—out-of-work—without-inceme—or
substantial-inceme; he/she may file with the petition which, erthereaffer—a in addition to the benefits being

sought also Rrequests for an Eexpedited Hhearing, which-shall-state-the-groundsforthe-Reguest and shall be

accompanied by the following:

25.1.1 A copy of the Department standard Pre-Trial Memorandum, filled out as completely as possible with regard

to the Claimant's case.

25.1.2 A copy of a medical report, hospital record, or similar documentation, which fairly describes the nature of

claimant's injury and disability and the cause thereof; if such documentation is unavailable, or incomplete,
claimant shall submit a supplementary statement describing, to the best of his/her knowledge and
understanding, the nature of his/her injury and disability and the cause thereof.

25.1.3 A statement identifying: (a) the name and address of employer's insurer, if known; and (b) the name of the

252

253

25.3.1

person, if known, who denied the claimant and his/her office address and telephone number.

Upon filing of a Regquestfor petition requesting an Eexpedited Hhearing, it shall be reviewed for completeness
by a-Pre-Trial Officer the Department. Unless substantially lacking in compliance with the requirements of
25.1, a copy of the Request and supporting papers shall promptly be sent by certified mail, return receipt
requested, to the employer and its insurance carrier, if known, together with a copy of this Rule (or a resume
summary of its requirements) and a notice as to the name and telephone number of the Pre-Trial-Officer
handling-the-case Department.
If the filed Regquest petition does not fully comply with the requirements of 25.1, the Rre-Trial-Officer
Department may direct the claimant to submit further information or documentation before the Reguest petition
will be sent to employer or its insurer, or the officer Department personnel may direct Claimant to submit the
additional material directly to the employer, its insurer, and the Department.
Within five (5) business days after receipt of a Regquestfor petition requesting an Eexpedited Hhearing, the

employer or its insurer shall notify the designated-Pre-Frial-Officerby—telephone—oerby Department writing

delivered within the allowed time, the foIIowmg

elatmant—rs—tMS—rs—dene— Whether the request for expedlted hearmq is opposed and, if so, the reasons

therefore:

25.3.2 The name and address of the lawyer who will represent it.
25.3.3 The name and address of each physician or other expert being engaged to examine or test claimant and

the dates of appointments. If additional time for scheduling appointments is requested, the-Pre-Frial
Officer Department may, for good cause, allow up to ten (10) additional days for submission of this
information, and shall notify claimant if this is done.

25.3.4 Whether a formal pre-trial conference is requested.

254

255

If a formal pre-trial conference is requested, it shall be scheduled as promptly as practicable by-the-Pre-Trial
Officer. Otherwise, the Pre-Trial Memorandum shall be completed, served on claimant, and filed with the
Department within ten (10) business days after the deadline for the response under section 25.3.1.

As soon as it is determined {by-corsent-erbyruling) that a case will have an Expedited Hearing, the Pre-Frial
Officer Department shall confer with the parties to set a date and time for hearing. Should it appear to the Pre-
Frial-Officer Department that undue delay is threatened, due to difficulty in securing pertinent records or a
timely appointment for examination or other cause, the Pre-Fria-Officer Department may endeavor to resolve
the cause for delay by direct communication with any person responsible, and both parties shall cooperate in
supporting efforts to secure an early hearing date. As soon as the Pre-Frial-Officer Department is satisfied that



all responsible efforts to secure an early date have been completed, the efficer Department shall schedule a
hearing and notify both parties.
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26.0 Additional Issues
26.1 itioni ing-befo

AL When a petition is Dendlnq before the Board
elther oartv may assert an addltlonal issue or file an add|t|onal petition for consideration by the Board. The
following issues shall be added to a pending petition through a letter request, timely filed with the Department

and sent to opposing counsel in the same manner as service is made upon the Department:

26.21.1 A request for the payment of medlcal expenses.
26.21.2 A request for reimbursement of travel expenses-; or

26.21.3 A request for partial disability benefits if the then-pending petition is claimant's petition for an ongoing

period of total disability benefits or the employer's request for the review of an open agreement as to
compensation.

aeeerdanee—»wth—the—statute— When a oet|t|on is oendmd before the Board elther oartv may assert an addmonal
issue but a party wishing to assert one or more of the following issues must file a formal petition and serve the
same in accordance with the statute unless otherwise permitted by the Board pursuant to Rule 8.

26.32.1 A request to review an open compensation agreement.

26.32.2 A claim for permanent impairment benefits.

26.32.3 A claim for a recurrence of temporary, total and/or partial disability.
26.32.4 A petition claim for disfigurement benefits-; or

26.2.5 a forfeiture of the right to compensation pursuant to 19 Del.C. §2353.
26.43 A subsequently filed petition may be consolidated with a ther-pending matter petition only upon:
26.4.1 The agreement of the parties; or

26.4.2 A motion by the party seeking to consolidate the petitions approved by the Board after due notice to
opposing counsel and the opportunity for counsel to be heard under Rule 8.
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26.32

27.0 Form of Orders
271

reqﬁest—fer—rehemcus—rute—shau—apply—te— Anv party seeklnq rellef from the Industrlal Acmdent Board shaII

present the Board or Hearing Officer with a proposed form of Order, suitable for immediate signature.
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28.0 Time

284  The Department of Labor and the Industrial Accident Board shall follow the provisions of Superior Court Civil
Rule 6 unless otherwise specified in the statute, 19 Del.C. §2301 et. seq. or the Administrative Procedures Act,
29 Del.C. §10001 et. seq.
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29.0 Legal Hearings/Motion Day



29.1

Feee+pt—ef—the—Feqeest—by—the-Depa+=tmem—ef—l=\aber— The Board shall hold Motlon Day at each Ioca’uon where the
Board hears matters. The Board may hear testimony and make rulings upon miscellaneous matters including,
but not limited to, legal hearings, motions, uncontested matters, commutations, and other matters
contemplated by these Rules.

29.2

- Any matter brouqht before the Board at Mot|on Day shall comply with the

provisions of Rule No. 8, although the Department and Board shall give due consideration to requests for
expedited relief which will affect a hearing close in time to the request. In such event, the Department or Board
shall make reasonable effort to schedule the matter at the next available Motion Day.
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30.0 Repealed Interpreters
In any proceeding before the Board where the claimant, or the claimant's witness(es). require the services of
an _interpreter, the claimant shall request a list of Department approved court interpreters or approved
telephonic interpretation services to provide interpretation services for the claimant. The claimant shall be
responsible for arranging all service of the court interpreter or telephonic interpretation service. The
Department will be responsible for the payment of all reasonable fees for usage of its approved interpreters.
1 DE Reg. 1621 (4/1/98)

31.0 Repealed Timely Notification of Settlement

Attorneys for all parties shall appear on the date and at the time of the hearing scheduled before the Board
unless notification of settlement has been received by the Office of Workers' Compensation from the
petitioning attorney by 12:00 p.m. on the last work day preceding the hearing date. Failure to provide timely
notification of settlement shall require the appearance of the attorneys for all parties as scheduled unless
excused by the Board. Timely notification of settlement will automatically excuse the appearance of the
attorneys and the cases will be removed from the calendar.
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