DELAWARE MOTION PICTURE AND TELEVISION DEVELOPMENT COMMISSION

Statutory Authority: 29 Delaware Code, Section 8750A (29 Del.C. §8750A)
PROPOSED
PUBLIC NOTICE
1501 Administration and Operation of the Delaware Motion Picture and Television Development Commission

Summary

Pursuant to the authority granted by Title 29 chapter 87A of the Delaware Code, the Delaware Motion Picture and
Television Development Commission proposes to adopt a regulation establishing certain procedures to be used in the
administration and operation of the Delaware Motion Picture and Television Development Commission which shall include,
without limitation, its receipt of applications for grants, rebates, and other financial assistance within the purview of the
Commission; its review and evaluation of such Applications; and the exercise of its discretion to approve the award of
grants, rebates, and other financial assistance for projects supported by the Fund.

The Delaware Motion Picture and Television Development Commission is issuing these proposed regulations in
accordance with Title 29 of the Delaware Code. This notice is issued pursuant to the requirements of Chapter 101 of Title
29 of the Delaware Code.

Comments

A copy of the proposed regulation is being published in the April 1, 2023, edition of the Delaware Register of
Regulations. A copy is also on file with the Delaware Motion Picture and Television Development Commission c/o Joseph
Zilcosky, Carvel State Office Building, C302, 820 N. French Street, 10th Floor, Wilmington, DE 19801-3509 and is available
for inspection during regular office hours. Copies are also published online at the Delaware Register of Regulations
website: https://regulations.delaware.gov/services/current_issue.shtml.

Interested parties may offer written comments on the proposed regulations indicating whether these proposed
regulations should be adopted, rejected or modified. Interested parties may hand deliver to the Delaware Motion Picture
and Television Development Commission, any written suggestions, data, briefs or other materials at the above address.
Pursuant to 29 Del.C. §10118(a), public comments must be received on or before May 3, 2023. Written materials submitted
will be available for inspection at the above address.

Adoption of Proposed Regulation

On or after May 3, 2023, following review of the public comment, the Delaware Motion Picture and Television Development
Commission will determine whether to amend its regulations by adopting the proposed rules or make additional changes
because of the public comments received.

Effective Date of Amendments to Regulations
If adopted by the Delaware Motion Picture and Television Development Commission, the amendments shall take effect ten
days after being published as final in the Delaware Register of Regulations.

1501 Administration and Operation of the Delaware Motion Picture and Television Development Commission

1.0  Purpose and Scope

The purpose of this regulation is to set forth certain procedures to be used in the administration and operation of the
Delaware Motion Picture and Television Development Commission which shall include its receipt of applications for grants,
rebates, and other financial assistance within the purview of the Commission; its review and evaluation of applications; and
the exercise of its discretion to approve the award of grants, rebates, and other financial assistance for projects supported

by the Fund.

2.0  Statutory Authority and Enabling Legislation

The Delaware Motion Picture and Television Development Commission was established pursuant to 29 Del.C. §8750A
and has the specific legal authority to adopt regulations pursuant to 29 Del.C. §8750A(f)(1). Section 33 of the Fiscal Year
2023 One-Time Supplemental Appropriations Act, S.B. 251 of the 151st General Assembly, establishes the "Entertainment
Industry Fund" and a pilot program providing incentives for the entertainment industry in the creation of media projects and
digital interactive entertainment in Delaware.



https://regulations.delaware.gov/services/current_issue.shtml

3.0

4.0

Definitions
When used in this regulation, the following words. terms. and phrases shall have the following meaning regardless of

capitalization:

"Allowable project costs" means an amount equal to adequately documented expenditures incurred within the State
of Delaware in connection with the project and verified by the Commission or Commission's designee,
including labor and personnel costs, site lease or rental expenses, working capital, renovation, construction, or
any other type of improvements to roads, utilities and related infrastructure, the acquisition of land, buildings,
machinery, materials, and equipment, the expansion or renovation of an existing building, or the renovation of
machinery, and equipment, relocation expenses provided, however, that allowable project costs shall not
include any fees, taxes, charges or assessments paid to any governmental body.

"Applicant" means a person or business entity who submits a written request for the Commission to approve a
distribution of funds to support a project as set forth in this Regulation.

"Application" means the written electronic or written submission by an applicant requesting the provision of monetary
support for a project from the Entertainment Industry Fund in a form approved by the Commission. An
application must identify whether it is a tier zero or tier one application as those terms are defined by this
Requlation.

"Application evaluation report” means a written report presented to the Commission by the Commission or
Commission's designee which provides the Commission an evaluation of whether an application adequately
and properly justifies the provision of funding from the Entertainment Industry Fund and which makes a written
recommendation about whether the Commission should make an award to the applicant.

"Chairperson" means the Chairperson of the Commission.

"Commission" means the Delaware Motion Picture and Television Development Commission.

"Commission's designee" means a person or entity contractually obligated to provide certain professional services to
the Commission regarding the application and approval processes set forth in the law and regulations
applicable to the Commission.

"Entertainment Industry Fund" shall mean the unencumbered aggregate of those funds reallocated to the
Commission as described in Lines 10 through 20 of Section 33 of Senate Bill 252 of the 151st General
Assembly or any other funds received by the Commission as permitted by law.

"Final project completion" means that period in time when the project has been fully completed by the applicant and
which is a condition precedent to any obligation to pay over funds from the Entertainment Industry Fund. For
the avoidance of doubt. adequate demonstration of final project completion shall be an express term and
condition in any agreement which requires the eventual distribution of money from the Fund.

'Fund" means the "Entertainment Industry Fund".
"Members" means the members appointed to serve on the Commission in accordance with 29 Del.C. §8750A.

"Project" or "projects" means "media projects" and "digital interactive entertainment" activities or operations within the
meaning of Lines 13 and 14 of Section 33 of Senate Bill 252 of the 151st General Assembly.

'Substantive changes" means:
a. a decrease of more than 1 percentage point in the interest rate for any fixed or variable rate loan made by
the Commission;

b. any changes in the collateral of a loan which would result in a decrease in the security position of the
Commission;

C. a 10% or greater increase in the amount of any loan or grant;

d. an extension of loan payment schedule;

e. a change employment benchmark date, or

f. a change in any obligation to repay a part or all of a grant for a failure to meet benchmark employment,

cessation of operations in the State, or other terms contained in the grant agreement.
"Tier one" means a project with an aggregate amount of incurred expenses of no less than $500,000 in allowable

roject costs.
"Tier zero" means a project with an aggregate amount of incurred expenses of no less than $100,000 in allowable

project costs.

Forms of Award and Financial Assistance
4.1 Grants. The Commission is empowered to make grants to applicants (a "Grant").




4.1.1 Grant proceeds may only be used to reimburse allowable project costs related to the promotion of the
motion picture and television industry within the State of Delaware or which incentivize the entertainment
industry in the creation of media projects and digital interactive entertainment in the State of Delaware.

4.1.2 Recapture Provision. The Commission shall determine, in its sole discretion, those circumstances in which
a grantee must repay all or part of a grant ("recapture").

4.1.2.1 Recapture may occur in response to the following events:
4.1.2.1.1 Substantial or complete cessation of operations by the applicant before project completion:;
4.1.2.1.2 Failure to reach employment or other benchmarks: or
4.1.2.1.3 Misuse or other improper application of grant proceeds.
4.1.2.2 The recapture obligation shall be consistent with the Fund purposes, and should consider the
number of years necessary to realize the objectives of the grant consistent with applicable industry
standards ("recapture period").

4.1.3 Post-Grant Period; Annual Reporting. The applicant shall, for a period equal to the recapture period of the
grant, submit to the Commission, on an annual basis, detailed financial statements in a form acceptable to
the Commission, a progress report on the status of the project. including, but not limited to, the number of
permanent, quality, full-time jobs created or saved as a result of the project and the wage scale applicable
to those jobs. any economic impact of the funding (such as sales. costs. etc.) within the State of Delaware
and any other information required by the Commission. This reporting period may be extended or reduced,
as deemed appropriate, by the Commission in its sole discretion.

4.1.4 Final Project Completion Mandatory. Final project completion shall be a mandatory condition precedent to
any distribution from the Fund.

4.1.5 Final Project Completion Report Required. A grantee must adequately demonstrate final project
completion by submitting a written final project completion report as more fully set forth in the required
written agreement resulting from approval of an application.

4.1.6 In addition to the required provisions set forth above. grant agreements from the Entertainment Industry
Fund may only be made pursuant to a written agreement containing at least the following additional core
requirements:

4.1.6.1 Guidelines that identify allowable project costs;

4.1.6.2 A specific definition of final project completion; and

4.1.6.3 Terms and conditions which prevent fraud. waste, and abuse, including but not limited to terms
and conditions which prevent self-dealing. the appearance of impropriety. or other potential
conflicts of interest.

Equity Investment. The Commission is empowered to use the proceeds constituting the Entertainment Industry

Fund to purchase common or preferred stock. membership units, or convertible debt from an applicant ("Equity

Investment").

4.2.1 Proceeds of an equity investment can be used for, but are not limited to, financing expenses (such as
equipment), working capital, or the construction of soundstage, storage., or office space which will be
dedicated to the promotion of the motion picture and television industry within the State of Delaware or
which incentivize the entertainment industry in the creation of media projects and digital interactive
entertainment in the State of Delaware.

4.2.2 Post-Investment Period: Annual Reporting

4.2.2.1 The applicant shall, for a period equal to the Equity Investment, submit to the Commission. on an
annual basis:

4.2.2.1.1 Detailed financial statements in a form acceptable to the Commission;
4.2.2.1.2 Progress report on the status of the project, including:
4.2.2.1.2.1 The number of permanent. quality. full-time jobs created or saved as a result of the
project;
4.2.2.1.2.2 The wage scale applicable to those jobs;

4.2.2.1.2.3 Any economic impact of the funding (such as sales, costs, etc.) within the State of
Delaware; and

4.2.2.1.2.4 Any other information required by the Commission.
4.2.2.1.3 The reporting period may be extended or reduced, as appropriate, by the Commission in its
sole discretion.
4.2.3 Any dividends or royalties earned from Equity Investment shall be deposited into the Fund in order to make
them available to further the statutory purposes of the Fund.




5.0 Commission Procedures

In the event of any Commission vacancy. members will notify the appropriate elected or appointed official
responsible for Commission appointments to fill the vacancy promptly.

The Commission will, consistent with the provisions of 29 Del.C. Ch. 100 make certain information contained in
an application available to the public upon written request.

The Commission will. when practicable, schedule and locate meetings of the Commission in a way that
achieves geographic balance and centrality.

Any substantive changes made to any grant agreement or contract, after initial approval by the Commission
shall be resubmitted to the Commission for additional review and approval.

Any agreement to provide funds as authorized by this regulation shall not be modified or amended except
pursuant to the written mutual agreement of the parties thereto.

No applicant may unilaterally alter the terms of a grant agreement or contract with the Commission after the
approval process has completed or contemporaneous therewith.

The Commission or Commission's designee will organize and provide orientation for all new Commission
members. The orientation will include:

5.7.1 The responsibilities of Commission members and Commission or Commission's designee staff;

5.7.2 Discussion of applicable state law and regulations; and

5.7.3 A briefing by the staff of the Delaware Public Integrity Commission on matters including rules of conduct,

conflict of interest, and public disclosure.

The Commission will, consistent with the State Employees', Officers' and Officials Code of Conduct, 29 Del.C.
Ch. 58, encourage members to identify prospective projects and economic development opportunities to the
Commission.

The Commission or Commission's designee shall present an annual operating budget report to the
Commiission for comment and review.

The Commission shall review any Entertainment Industry Fund grant for which the applicant has not requested

5.11

disbursement of grant funds within one year of the execution of the grant agreement.
The Commission shall evaluate projected return on investment when applicable, any impact to gross State

5.12

product and any personal income tax data related to each project where that information is used to determine
the value of the project in the application evaluation report.

The Commission is _authorized to retain experts in relevant fields to help the Commission to assess the

5.13

accuracy of the information provided in the application evaluation report.
The Commission shall vote upon approval or denial of applications for grants from the Entertainment Industry

5.14

Fund during the open session of its public meetings and may go into executive session during public meetings

as permitted by 29 Del.C. Ch. 100.
The Commission or Commission's designee shall present an _annual Entertainment Industry Fund cash

management report to the Commission which shall include total Entertainment Industry Fund balances,
amounts encumbered (and corresponding dates of encumbrances), Entertainment Industry funds committed to
future projects and available Entertainment Industry Fund balances.

6.0 Application Procedures

6.1

6.2

Before applying. the applicant should consult with the Commission or Commission's designee to determine if
the project meets Fund eligibility.

Eligibility Standards.

6.2.1 To be eligible for approval. a project must comply with the requirements of this regulation and serve a

public purpose by promoting the motion picture and television industry within the State of Delaware or
providing incentives to the entertainment industry in the creation of media projects and digital interactive
entertainment in the State of Delaware. Also. the applicant must be able to demonstrate to the satisfaction
of the Commission that financial assistance from the State is necessary to effectuate the outcome of the

project.

6.2.2 The following projects do not qualify for approval:

6.2.2.1 Private speculative real estate ventures:

6.2.2.2 Improvement, remediation or repair of personal or real property personally owned or
controlled by the applicant or by entity in which applicant has an ownership interest;

6.2.2.3 Projects which do not attract or retain employment opportunities:




6.2.2.4 Restaurants and professional office buildings;
6.2.2.5 Refinancing of existing debt; and
6.2.2.6 Funding projects located outside the State.

6.3 Applications. Applicant shall submit a properly executed, completed original application concerning the project
to the Commission or Commission's designee for review in electronic format or in hard copy format upon the
written approval of the Commission or Commission's designee. All applications must be signed by persons
having actual authority to bind the applicant. No application will be reviewed by the Commission or
Commission's designee until it is complete to the satisfaction of the Commission or Commission's designee.
Applicants may obtain application forms through the Commission's designated website at https:/
filmdelaware.com.

6.4 Duplicative or Serial Applications Prohibited. Once an individual or entity has submitted an application, that
individual or entity may not submit a second or amended application arising out of or relating to the same
project without the prior written consent of the Commission. This limitation shall preclude submissions of tier
zero and tier one applications for the same project.

7.0 Evaluation Process

71 Upon determination that the application is complete, the Commission or Commission's designee will evaluate
the project through commercially reasonable inquiry which the Commission or Commission's designee
determines is necessary to assess the fiscal soundness and responsibility of the applicant and the probability
of market success and distribution.

7.2 After completing the evaluation. a determination shall be made regarding the merits of the request. and an
application evaluation report shall be submitted to the chairperson by the Commission or Commission's
designee.

7.3 If a positive recommendation regarding an application is made, the application and the application evaluation
report will be presented to the chairperson for placement on the next appropriate meeting agenda of the
Commission.

8.0  Approval Process
8.1 Timing. the Commission or Commission's designee shall use its reasonable best efforts to complete its review
of the application and to forward the application to the chairperson for preliminary approval or disapproval
within 60 days from the date it deems an application complete.

8.2 Chairperson Acceptance; Scheduling. Applications which are recommended for approval and the
corresponding application evaluation report shall be reviewed for completeness by the chairperson and then
scheduled for Commission review at the next available public meeting of the Commission unless the
application or application evaluation report is deemed incomplete by the chairperson. Incomplete applications
or application evaluation reports shall be returned to the Commission or Commission's designee for timely
notification to the applicant in order to allow a reasonable opportunity to provide the Commission any additional
or supplemental information.

8.3 Submission to Commission. Upon preliminary review by the chairperson. an application and an applicant
evaluation report shall be submitted to the Commission for consideration. and the Commission shall vote
whether to approve, disapprove, or table a vote on whether to approve an application.

8.4 Final Approval and Findings

8.4.1 If approved by the affirmative vote of a majority of Commission members present at a meeting. the
approval shall be final ("final approval™). Applications that have received final approval will be submitted to
the Commission's legal counsel for negotiation of an appropriate agreement which complies with the
requirements of the law and this regulation.

8.4.2 Finality; Change in Circumstances

8.4.2.1 Final approval shall constitute official action on the part of the Commission.
8.4.2.2 Final approval may be withdrawn at any time prior to the disbursement of funds if the Commission
determines that:
8.4.2.2.1 The applicant's circumstances have changed adversely since the date of final approval or
since completion of the application. and that adverse change did not come to the
Commission's attention prior to final approval: or
8.4.2.2.2 The application contained a statement that was materially false or failed to include information
necessary to prevent the application from being materially false.
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8.5

Tier Zero and Tier One Applications; Limitation on Approval. Notwithstanding any other provision of this

requlation to the contrary, the Commission may not approve:

8.5.1

A tier zero application which itself, or in combination with any previously approved tier zero application,

(e¢]
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N

causes or results in a distribution of funds or encumbers an amount of funds greater than 20% of the total
amount of money available in the Fund on the first day of July of the year in which an application is
submitted for approval.

A tier one application which itself or in combination with any previously approved tier one application
causes or results in a distribution of funds or encumbers an amount of funds greater than 80% of the total
amount of money available in the Fund on the first day of July of the year in which an application is
submitted for approval.

A tier zero application which requests an amount of grant funds greater than 20% of the aggregate amount

8.5.4

of incurred expenses set forth in that tier zero application.
A tier one application which requests an amount of grant funds greater than 30% of the aggregate amount

of incurred expenses set forth in that tier one application.

Final approval will be effective for a period not to exceed 1 year from the last date of the Commission meeting

when an application was approved. and a written agreement setting forth the terms and conditions by which an

applicant may receive a distribution from the Fund must be executed no later than 1 year following the date of

final approval. The Commission may make limitations or grant extensions with respect to this 1-year period.

26 DE Reg. 828 (04/01/23) (Prop.)
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