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REGISTER OF REGULATIONS
DE'—Q‘éVé‘SEAFT*FOGI\ETER OF CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS
The Delaware Register of Regulations is an of- Delaware citizens and other interested

ficial State publication established by authority of rti m rticipate in th r which

69 Del. Laws, c. 107 and is published on the first of pg es i atY partic l?ate € deC(ij by dC d

each month throughout the year. administrative regu a_m_rys are adopted, amen _e
The Delaware Register will publish any regula- ~ OF repealed, and may initiate the process by which

tions that are proposed to be adopted, amended or the validity and applicability of regulations is
repealed and any emergency regulations promul- determined.
gated.

The Register will also publish some or all of the

following information: Under 29Del.C. §10115 whenever an

agency proposes to formulate, adopt, amend or
repeal a regulation, it shall file notice and full
text of such proposals, together with copies of
the existing regulation being adopted, amended
or repealed, with the Registrar for publication in

e Governor's Executive Orders

e Governor's Appointments

e Attorney General’'s Opinions in full text the Register of Regulations pursuant to 81134 of
this title. The notice shall describe the nature of
* Agency Hearing and Meeting Notices the proceedings including a brief synopsis of the

subject, substance, issues, possible terms of the
agency action, a reference to the legal authority
of the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
CITATION TO THE persons may present their views; if in writing,
DELAWARE REGISTER of the place to which and the final date by which
such views may be submitted; or if at a public
hearing, the date, time and place of the hearing.
If a public hearing is to be held, such public
hearing shall not be scheduled less than 20 days
1:1Del. R.35 - 37 (July 1, 1997) refersto  following publication of notice of the proposal
Volume 1, Issue 1, pages 35 - 37 of the Delaware i the Register of Regulations. If a public hearing
Register issued on July 1, 1997. will be held on the proposal, notice of the time,
date, place and a summary of the nature of the

SUBSCRIPTION INFORMATION proposal shall also be published in at least 2
. . Delaware newspapers of general circulation; The
The cost of a yearly subscription (12 issues) . ,
i . -/ notice shall also be mailed to all persons who have
for the Delaware Register of Regulations is

$100.00 from January - December. Single made timely written requests of the agency for

. . . advance notice of its regulation-makin
copies are available at a cost of $9.00 per issue, . g g
) . : ; proceedings.
including postage. For more information

contact theDivision of Research at 302-739- The opportunity for public comment shall
4114 or 1-800-282-8545 in Delaware. be held open for a minimum of 30 days after the

proposal is published in the Register of Regulations.

e Other documents considered to be in the
public interest.

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:
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At the conclusion of all hearings and after receipt
within the time allowed of all written materials,
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Except as provided in the preceding section,
: . : . 41 judicial review of a regulation is available unless
upon all the testimonial and written evidence an ) A o
. . . . . a complaint therefor is filed in the Court within 30
information submitted, together with summaries of :

. . : . days of the day the agency order with respect to the
the evidence and information by subordinates, the . . : :

: . regulation was published in the Register of

agency shall determine whether a regulation shoultlj2e ulations
be adopted, amended or repealed and shall issue its g '
conclusion in an order which shall include: (1) A
brief summary of the evidence and information

submitted; (2) A brief summary of its findings of
fact with respect to the evidence and information, CLOSING DATES AND ISSUE
except where a rule of procedure is being adopted DATES FOR THE DELANARE

or amended; (3) A decision to adopt, amend or REGISTER OF REGULATIONS
repeal a regulation or to take no action and the

decision shall be supported by its findings on the
evidence and information received; (4) The exact
text and citation of such regulation adopted,

ISSUE DATE CLOSING DATE CLOSING

amended or repealed; (5) The effective date ofthee — — _ _ __ __ __ __ __ __ __ _ _TME
order; (6) Any other findings or conclusions  ApriL 1 MARCH 15 4:30p.M.
required by the law under which the agency has

authority to act; and (7) The signature of at leasta Mav 1 APRIL 15 4:30p.m.
guorum of the agency members. _

The effective date of an order which adopts, el Mav 15 4:30Pm.
amends or repeals a regulation shall be not less than j,.v 1 DNE 15 4:30p.M.
10 days from the date the order adopting, amending
or repealing a regulation has been published in its AucusTl Juiy 1 4:30P.m.
final form in the Register of Regulations, unless
such adoption, amendment or repeal qualifies as an
emergency under §10119.

Any person aggrieved by and claiming the| DIVISION OF RESEARCH ST AFF:
unlawfulness of any regulation may bring an action WiEmS . Montg omery, Dred,
in the Court for declaratory relief. DveooResrch 5 McDonald T.Ok & ,Depy

. . Drety, KatieenK Amalf o, Sare tay;
No action of an agency with respect to the WG . Fedt, legidate Aorey : JéfreyW.

making or consideration of a prpposed adoptiqn Hage, Regi sradReght  ias  Marlynn H,
amendment or repeal of a regulation shall be subje¢t Hedgemc k, Adnnisrat  iveOff ica; Maryanne
to review until final agency action on the proposal] McGonegd, Resrch Ardly «; Ruh  AnnMelson,
has been taken. Legidaivellra riay Debor ah) .Mesig Rin

. . . Shop Super \B7; Deboreh A P a #,
When any rggulatlon is the subject of an Adminisrat iveSex  ery . VirgiaLP o,
enforcement action in the Court, the lawfulness of  aviira ive Asit ThomShies, Legi daive

such regulation may be reviewed by the Court as g agrey ; Marguer itePSvh, Rl iclrformation

defense in the action. Cxk; Maryl aeSar key, SerSer ey ;
MarwnLSa yon, Prinea; Rochke Ye kes,
SarSare  tay.
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to that issue of th&egisterin which the regulation was published.

are designated with (Emer.); and regulations that have been repeal

The table printed below lists the regulations that have been proposed, adopted, amerLded or
repealed in the preceding issues & frelaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation

Proposed regulations|are

designated with (Prop.); final regulations are designated with (Final); Emergency regulations

ed are designated with (Rep.).

Attorney General’'s Office

Opinion No. 971-B01, FOIA Complaint against the Town of Laure 1:1 Del.R.74
Opinion No. 971-B02, FOIA INQUI ......coeveeeiiiiiiiiieiiee e e e e eeeeeeeeeeeeeniime 1:1Del.R.75
Opinion No. 971-B03, FOIA Complaint against Woodbridge

SCNOOI DISTIE ...t 1:1Del.R.76
Opinion No. 971-B04, Access to DELSI.........cccevvvvviiiviciiiiii e 1:1Del.R. 77
Opinion No. 971-B05, FOIA Complaint against the Town of Laure 1:1 Del.R. 79

Delaware State Fire Prevention Commission
1997 State Fire Prevention RegulaBon..........ccccceevveiiieeeeeeeeieeeeeiinnns

1:2 Del.R. 197 (Final)

Ambulance Service Regulati®n.........cccoeveeeeeiiiiiieiieicie e 1.1 Del.R. 35 (Prop.)

Department of Administrative Services
Division of Professional Regulation

Board of ChirOpracti............cceeiiiiiiiee e l1.1Del.R. 45 (Final)
Board of Dental EXamingr...........cccovviiiiiiiiiiiiiciinee e 1:5Del.R. 543 (Prop.)

Board of Electrical Examiners

1:7 Del.R. 852 (Final)
1:7Del.R. 795 (Prop.)

Board of Examiners in Optom@tr...........ccoovvvvviiviiiiiiiiii e 1.7 Del.R. 820 (Prop.)

Board of Examiners of PSychologst.........cccceevvvieiiiiiiiiiiiiieiiiii,
Board of Nursing, Advanced Practice N@rs...........ccccccceeeeeeeneenn
Board Of NUISII......uuueiiiieiee e s e e e e e e e e e e e e eeeeaeennnees
Board of PharmagC..........uuvuueiiiiiiiiiee e

1:8 Del.R. 1009 (Prop.)
1:1Del.R. 15 (Prop.)
1:2Del.R. 146 (Final)
1:4.Del.R. 428 (Prop.)

Board of Physical Thergp..........coovvveveiiiiiiiiiii e 1:2Del.R. 101 (Prop.)

Board of Veterinary MediCi@...........cccoevveeieieeeiiiiiieeeeieee e
Nursing Home AdminiStrat@r.........ccceevvveeeeeeeeeieeceeeeeeee e
Council on Real Estate APPraiSer........ccccevvvveieveiviiiiiiiinn e e e eeeeean
Real Estate COMMIST0..........uuuiiiiiiiiiiiiiiiiiieeee e
Respiratory Care Practice Advisory CouncCi.............uvvvecieinnnnne

Department of Agriculture

1:6 Del.R.714 (Final)
1.7 Del.R. 805 (Prop.)
1:2 Del.R. 141 (Final)
1.8 Del.R. 1172 (Prop.)
1:8 Del.R. 1015 (Prop.)
1:8Del.R. 1022 (Prop.)

Aguaculture RegulatiGBl...........ccoeviiiiiiieiiiicccie e 1:4.Del.R. 309 (Prop.)

Delaware Harness Racing COmMmMISBI0..........uuuuiiiiiieeiieeeeeeeirieeeennnnnns

1.2 Del.R. 92 (Prop.)
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1:5Del.R.

1:5Del.R.

WHhIps & BlOOd GASES.......ccceviiiiieeeeiiiiiiieee e 1.7.Del.R.
Delaware Thoroughbred Racing CoOmmiSSIiON..........cceeeeevvvvvveeeennnns 1.2 Del.R.
1:3Del.R.

1:5Del.R.

1:6 Del.R.

1:6 Del.R.

Bleeder Program 1:Bel.C.

Department of Education

Agriscience Education Framewark..........ccooeeeeiiiiiiiiiieeiiceeeen, 1:2Del.R.
Delaware Administrator Standards.........ccccccceeeiiiiiiiniiiiiiciiiii, 1:6 Del.R.
1:8Del.R.
Delaware Teaching Standards...........cccoovvvvviieeviiiiiiiicc e, 1.6.Del.R.
1:8Del.R.
Driver EQUCALION. .......uuiiiiiiiiiiiiieiie e 1:5.Del.R.
1:7Del.R.
DSSAA ReQUIFEMENTES.....cceiiiiieiieeeeeiis s e e e e e e e 1:2Del.R.
Education of Homeless Children & Youth..............oooiiiiiiiiiiiiinnne, 1:5Del.R.
1:7Del.R.
Foreign Language Content Standards..........cccccceeeeeeeiveevveeeeeviiiinnnns 1:2Del.R.
Glossary of Terms, Manual for Certification of Professional
School Personnel.........oooo i 1:2Del.R.
Guidelines for Approval of School Improvement Grants................. 1.7 Del.R.
High School Diploma & the Record of Performance....................... 1:5Del.R.
1:7Del.R.
Interscholastic AthIETICS. ........uuuiiiiiiii 1:4.Del.R.
1:6 Del.R.
Manual for Certification of Professional School Personnel............. 1:2 Del.R.
Membership in Fraternities & SOrorities............uvceciiiiieeieeeeeeeeeeee, 1.4 Del.R.
1:6 Del.R.
Regulations on School/Police Relatians...........cccccceeeeiiiiiiieceeeeeeee, 1.3 Del.R.
1:5Del.R.
Repeal of certain parts of section V, Vocational Technical
Education Programs...........ccuuuiuiiiiiiiiiiee e e eeeee e 1.6.Del.R.
1:8Del.R.
Repeal of certain regulations concerning Student Activities.......... 1:4 Del.R.
1:6 Del.R.
Repeal of Minimum-Maximum Program Assignment, Experimentation
and MoOdifiCatiON..........ooiiiiii e 1:7.Del.R.
Repeal of six Regulations that are in the Delaware Code............... 1:7 Del.R.
Repeal of Section B.1.a, Discipline Powers & Responsibilities
Of SUPEriNtENdENtS.......coiviieeeecc e 1:3.Del.R.

498 (Final)
541 (Prop.)
921 (Final)
100 (Prop.)
248 (Prop.)
508 (Final)
649 (Prop.)
713 (Final)
1183 (Final)

154 (Final)
650 (Prop.)
1184 (Final)
654 (Prop.)
1188 (Final)
559 (Prop.)
964 (Final)
172 (Final)
556 (Prop.)
962 (Final)
156 (Final)

158 (Final)
815 (Prop.)
554 (Prop.)
960 (Final)
361 (Prop.)
724 (Final)
163 (Final)
363 (Prop.)
723 (Final)
256 (Prop.)
510 (Final)

664 (Prop.)
1199 (Final)
365 (Prop.)
726 (Final)

817 (Prop.)
817 (Prop.)

263 (Prop.)
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1:5Del.R.
Repeal of three regulations..............uuviiiiiii 1:8Del.R.
Requirements for Vocational Technical Education Programs........ 1:6 Del.R.

1:8 Del.R.

Satellite SChOOl AQreemMENLS.........oooiiiiiiiiiiiiiie e 1:2Del.R.
School Bus Regulations............oooeuiiiiiiiiiiii e 1:2.Del.R.

1:5Del.R.
SMoKING ReQUIALIONS.........cooiiiiiiiiiei e 1:8Del.R.
State Content Standards............oooviiiiiiiiiiii 1:2Del.R.
Visual & Performing Arts Content Standards...........ccccceevveeiinennennnn. 1:2 Del.R.

1:6 Del.R.
Visual & Performing Arts Graduation Requirements...........cccc........ 1:2Del.R.

Department of Finance
Div. of Revenue, Delaware State Lottery Office,
Background Investigation Requirements for Lottery Employee&:8 Del.R.
Video Lottery Employee Organization and Lottery Employee

ReQUIALIONS. ... e 1:3Del.R.
1:8Del.R.

Regulations dealing with Americans with Disabilities Act......... 1:7Del.R.
Technical Information Memo. 97:6..........cccovviiiiiiiiiiiiiii e, 1.6 Del.R.
Technical Memo. 98-1, Check BOXES........covvvviiiiiiiiiiiiiiieeeeeiiee 1.8 Del.R.

Department of Health & Social Services

Adult ADUSE REQISIIY. ..o 1.7Del.R.
Amendments to Medicaid Provider Manuals, General Policy Manual,
Long-Term Care Provider Manual, and others...............cccouunen. 1.8 Del.R.

Ambulance Provider Policy Manual, Criteria for Non-Emergency
Ambulance Transportation for Medicaid Clients in a

NUISING FACHITY ... 1.4 Del.R.
1:8 Del.R.

Assisted Living Agencies, Regulations for...........ccccvvviiiiiiiiicceennn. 1:4Del.R.
1:7 Del.R.

DHS revision of Public Law 104-193, the Personal Responsibility
and Work Opportunity Reconciliation Act, Se. 403, 8 USC 1613,
the 1993 Mickey Leland Childhood Hunger Relief Act, the Food,
Agriculture, Conservation and Trade Act Amendments of 1991
Public Law 104-203, Title 38, USC, and DSSM Sec. 4006 & 4012D#iR.
Division of Public Health,
Licensing & Registration of Operators of Public Water

SUPPIY SYSIEMS ..o 1:1.Del.R.
1:7 Del.R.

Plumbing Code RegulationS.........coooeeiiiiiiiiiiiiiiiii e 1.7.Del.R.
PUDIC POOIS. ... 1:2Del.R.
Trauma System RUIES.........oooiiiiiiie e l1:2Del.R.

517 (Final)
1029 (Prop.)
662 (Prop.)
1196 (Final)
170 (Final)
87 (Prop.)
473 (Final)
1029 (Prop.)
151 (Final)
90 (Prop.)
729 (Final)
88 (Prop.)

1032 (Prop.)

243 (Prop.)
1202 (Final)
826 (Prop.)
712 (Prop.)
1033 (Prop.)

803 (Prop.)

1035 (Prop.)

394 (Prop.)
1214 (Final)
300 (Prop.)
951 (Final)

313 (Prop.)

28 (Prop.)

932 (Final)
830 (Final)
174 (Final)
110 (Prop.)
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1:7 Del.R.

Prehospital Trauma Triage Scheme, ALS & BLS (Errata)........ 1:3Del.R.
DMAP, Amendments to Medicaid Eligibility Policy Manual............ 1:8Del.R.
DMAP Sec. 410.15, VehiCleS......cccooooieiiiiiii e 1:4.Del.R.
1:8 Del.R.

DMAP Sec. 420 Personal Needs Allowance...........cccccceeeeiiiieeneeeenn. 1.4 Del.R.
1:7 Del.R.

1:8 Del.R.

DSSM Section 8000, A Better Chance Program............ccceeeeeeeeeeeee. 1:4Del.R.
Durable Medical Equipment Manual............ccccovvviiiiiiiiiiiiiinieeeeee, 1:5Del.R.
1:8 Del.R.

Inpatient Hospital Provider Manual..............ooooiiiiiiiii 1:4Del.R.

Long-Term Care Provider Manual, Billing of Third Party Payer......1:4 Del.R.
Long-Term Care Provider Manual, Criteria for Non-Emergency
Ambulance Transportation for Medicaid Clients in a

NUISING FACHITY ... e 1.4 Del.R.
Outpatient Hospital Provider Manual................iiiiiiiiinie, 1:4 Del.R.
Revision of Regulation of the Medicaid/Medical Assistance Program

Contained in DMAP SecC. 420.......cccciiiiiiiiiiiiii e 1:3Del.R.

1:7 Del.R.

Revision of Regulation Contained in DSSM 8201..........ccccceeeeees 1.5Del.R.
1:6 Del.R.

Revision of Regulation Contained in DSSM 8301.3..........cccuvvee... 1:3Del.R.
Revision of Regulation DSSM 8205.2, 8304 & 8305............cccevveen. 1.6 Del.R.
Department of Justice, Delaware SecuritieS.ACL........cccccceeveeeeviiiiinnn. 1.8 Del.R.

Department of Labor
Div. of Employment & Training
Apprenticeship Programs........ccooooeeiiiiiiceeeeiii e 1:1.Del.R.
Governor’s Advisory Council on Apprenticeship & Training......1:8 Del.R.
Div. of Industrial Affairs

891 (Final)
213 (Prop.)
1058 (Prop.)
368 (Prop.)
1211 (Final)
369 (Prop.)
921 (Final)
1212 (Final)
297 (Prop.)
563 (Prop.)
1213 (Final)
370 (Prop.)
394 (Prop.)

394 (Prop.)
383 (Prop.)

214 (Emer.)
858 (Final)

456 (Emer.)
711 (Prop.)
215 (Emer.)
709 (Prop.)

1078 (Prop.)

21 (Prop.)
1116 (Prop.)

Prevailing Wage Regulations...............uuuuveiiiiiiiiiieeeeeeeeeeeeeiiiiis 1:5Del.R.519 (Prop.)
1:8 Del.R. 1218 (Final)

Procedures of Equal Employment Review Board...................... 1:5Del.R.537 (Prop.)
1:8 Del.R. 1215 (Final)

Special Employment Practices relating to Health Care & Child Care

Facilities & Adult Abuse Registry ChecK.............cccoeeiiiiiiiis 1:5Del.R.533 (Prop.)
1:8 Del.R. 1216 (Final)
Department of Natural Resources & Environmental Control
Div. of Air & Waste Management, Air Quality Management Section,

NO, Budget Program............cccccoeviiiiiiiiiiiiiicii e 1:5.Del.R. 564 (Prop.)
1:8 Del.R. 1220 (Final)

Regulation NO. 2. ... 1:1Del.R. 48 (Final)
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Reg. No. 20, Sec. No. 28, Standards for Performance for
Municipal Solid Waste Landfills.............cieiiiiiiiiiiiiiis 1:4Del.R.330 (Prop.)
Div. of Air & Waste Management
Regulations Governing Hazardous Waste..............cccceeevvvvvinnnnnes 1:3Del.R. 278 (Final)
Transportation Conformity Regulation No. 32...........cccceevvnnees 1:8Del.R. 1125 (Prop.)
Div. of Fish & Wildlife,
Atlantic Sturgeon Regulations..............eeiiiiiiiiiiiiiiiicceeeeeiiiiiiias 1:7Del.R. 787 (Prop.)
HOrseshoe Crab.........oooiiiiii e 1.7.Del.R. 807 (Prop.)
Shellfish Reg. No. S-41, Growing Areas Closed to Harvesting
Clams, MUSSelS & OYSIerS......ccooviiiiiiiiiiieeeeiiiie e 1:4Del.R. 354 (Prop.)
1:7 Del.R. 835 (Final)
Shellfish Regulation No. S-48. Conch Minimum Size Limits.....1:3Del.R. 250 (Prop.)
1:7 Del.R. 835 (Final)
Shellfish Reg. No. 55, Crab Trotlines & S-56, Crab Traps........ 1:4Del.R. 354 (Prop.)
1:7 Del.R. 837 (Final)
Tidal Finfish Regulation NO. 8. 1:3Del.R. 270 (Final)
Tidal Finfish Regulation No. 25 for Atlantic Shark.................... 1:4 Del.R. 345 (Prop.)
1:7 Del.R. 844 (Final)
1:8Del.R. 1005 (Errata)
Div. of Water Resources, Regulations for Licensing Operators
of Wastewater FacCilitieS........ccoooveveiiiiiiiii e 1:4Del.R. 323 (Prop.)
1:7 Del.R. 924 (Final)
Regulations Governing the Control of Water Pollution................... 1:4 Del.R. 395 (Prop.)
Department of Services for Children, Youth and Their Families
Division of Family Services
Licensing Requirements for Residential Child Care Facilities
and Day Treatment Programs...............ceeeiinneeeeeeeeeeeeeeeeiinnnnens 1:6Del.R. 668 (Prop.)
Office of Child Care Licensing, Child Abuse Registry..................... 1:7Del.R. 801 (Prop.)

Department of State, Office of the State Bank Commissioner

Regulation No. 5.1101(f).0001, Election to be treated for tax purposes as a

“Subsidiary corporation” of a Delaware chartered banking organization or

trust company, national bank having its principal office in Delaware, or

out-of-state bank that operates a resulting branch in Delawarel:3 Del.R.
1:5Del.R.

Regulation No. 5.1101etal.0002, Instructions for preparation of Franchise
TaX REPOIT. .. 1:3Del.R.
1:5Del.R.
Regulation No. 5.1101etal.0003, Estimated Franchise Tax Repartl:3 Del.R.
1:5Del.R.
Regulation No. 5.1101etal.0004, Final Franchise Tax Report....... 1:3Del.R.
maintaining branches in this State.........ccccvvvviiiiiiiiee 1:3Del.R.
1:5Del.R.

219 (Prop.)
474 (Final)

221 (Prop.)
476 (Final)
224 (Prop.)
479 (Final)
226 (Prop.)
228 (Prop.)
481 (Final)
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Regulation No. 5.1101etal.0005, Instructions for preparation of
Franchise Tax for Federal Savings Banks not headquartered in this

state but maintaining branches in this state OeBR. 228 (Prop.)
1:5Del.R. 483 (Final)
Regulation No. 5.1101etal.0006, Estimated Franchise Tax Report Federal
Savings Banks not headquartered in Delaware......................... 1:3Del.R. 231 (Prop.)
1:5Del.R. 486 (Final)
Regulation No. 5.1101etal.0007, Final Franchise Tax Report Federal
Savings Banks not headquartered in Delaware......................... 1:3Del.R. 232 (Prop.)
1:5Del.R. 487 (Final)
Regulation No. 5.1101.etal.0008, Instructions for calculation of
Employment TaX CreditS........coooviiiiiiiiiiiiiiiiiaee e 1:3.Del.R. 233 (Prop.)
1:5Del.R. 488 (Final)
Regulation No. 5.1101etal.0009, Instructions for preparation of
Franchise Tax for Resulting Branches in this state of out-of-state
DANKS. ... 1:3Del.R. 235 (Prop.)
1:5Del.R. 490 (Final)
Regulation No. 5.1101etal.0010, Estimated Franchise Tax Report for
Resulting Branches in this state of out-of-state banks............... 1:3 Del.R. 239 (Prop.)
1:5Del.R. 494 (Final)
Regulation No. 5.1101etal.0011, Final Franchise Tax Report for Resulting
Branches in this state for out-of-state banks...............cccceeeeeee 1:3Del.R. 241 (Prop.)
1:5Del.R. 496 (Final)
Regulation No. 5.131.0002, Procedures Governing the Creation &

Existence of an Interim Bank...............iiiiiii i, 1:5Del.R.592 (Prop.)
Regulation No. 5.2111(b).0005, Report of Delaware Loan Volumel:7 Del.R. 812 (Prop.)
Regulation No. 5.2111/2210/2906.0006, Report of Delaware AssestsDellR. 815 (Prop.)
Regulation No. 5.2210(e).0005, Report of Delaware Loan Volumel:7 Del.R. 813 (Prop.)
Regulation No. 5.2318.0001, Report of Delaware Sale of Checks, Drafts,

and Money Orders Volume............uuuuuiiiiiiiiiieeeeeceeiiiiii 1:7.Del.R. 813 (Prop.)
Regulation No. 5.2906(e).0003, Report of Delaware Loan Volume

Motor Vehicle Installment Contracts..........cccoeevveeeieiiiiiiiieeeiiiinnnns 1.7 Del.R. 814 (Prop.)
Regulation No. 5.701/774.0001, Procedures for applications to form a

bank, bank & trust company or limited purpose trust company

pursuant to Chapter 7 of Title 5 of the Delaware Code............. 1:5Del.R. 595 (Prop.)

1:7 Del.R. 862 (Final)
Regulation No. 5.761.0017, Incidental POWEIS.............ccuvvvvvnninnnnnn. 1:5Del.R.597 (Prop.)
1:7 Del.R. 865 (Final)
Regulation No. 5.770.0009, establishment of a branch office by a bank
OF TrUST COMP@ANY ..ttt e ettt e et e e e e et e e e e e eeaena e eaeeene 1:5Del.R. 598 (Prop.)
1:7 Del.R. 866 (Final)
Regulation No. 5.771.0005, Procedures governing applications to open
branch offices outside the State of Delaware.................ccocooee. 1:5Del.R.599 (Prop.)
1:7 Del.R. 867 (Final)
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Regulation No. 5.795etal.0016, Merger with out-of-state banks.....1:5Del.R. 601 (Prop.)
1:7 Del.R. 869 (Final)
Regulation No. 5.833.0004, Application by an out-of-state savings
institution, out-of-state savings & loan holding company or out-of-
state bank holding company to acquire a Delaware savings bank or
Delaware savings & loan holding company............ccceeevvevviiinnnns 1:5Del.R. 602 (Prop.)
1:7 Del.R. 870 (Final)
Regulation No. 5.844.0009, Application by an out-of-state bank holding
company to acquire a Delaware bank or bank holding compani.5 Del.R. 605 (Prop.)
1:7 Del.R. 873 (Final)
Regulation No. 5.777.0002, Application for a certificate of public
convenience & advantage for a limited purpose trust company pursuant
to subchapter V of Chapter 7 of Title 5 of the Delaware Code..1:5Del.R. 609 (Prop.)
1:7 Del.R. 877 (Final)

Governor’s Office

Amendment to Executive Order NO. 46..........eeiiiiiiiiiiieiieeiieeeeiiiies 1:3Del.R. 279
Appointments & NOMINALIONS..........uuuiiiiiiiiiieee e 1:1.Del.R.68
1:2Del.R. 200
1:3Del.R. 281
1:4Del.R. 438
1:5Del.R. 623
1:6 Del.R. 740
1:7Del.R.970
1:8Del.R. 1248
Executive Order No. 45, Employee & Labor - Management Relations
IN State GOVEINMENL.......coiiiiiiiiiiitiee e 1:1.Del.R.63
Executive Order No. 46, Governor’s Task Force on Violent Crimel:1 Del.R. 64
Amendment to Executive Order NO. 46..........cceeeiiiiiniiineiiinnieeee, 1:3Del.R. 279
Executive Order No. 47, Executive Committee of the Workforce
Development COUNCIL.........uuuueiiiiii e l1:1Del.R.65
Industrial Accident Board..........coooooiiiiiiiiiiiiii e 1:5Del.R. 548 (Prop.)
1:7 Del.R. 938 (Final)
Proposed Amendments, Rules 8, 9, 30 &.31........cuiviiiiiiiiiiieinieniee, 1r8l.R. 1153 (Prop.)
Insurance Department, Regulation No. 75, Written Notice by Insurers of
Payment of Third Party Claims.............uuuuuiiiiiiineeeeeeeeeeeeeeeiiiiiiies 1:5.Del.R. 591 (Prop.)
Regulation NO. 47........oooii e 1:8.Del.R. 1155 (Prop.)
Regulation NO. B3.......cooii e 1:8.Del.R. 1160 (Prop.)

Public Service Commission

Regulation Docket No. 12, Notice of Investigation & Formulation of

Rules Concerning Pay Phone Services.........ccccovvvviiivivniiiinnnnnn. 1:1Del.R.5 (Prop.)
Regulation Docket No. 12, Investigation & Adoption of Rules to
Govern Payphone Services within the State of Delawatre......... 1:3Del.R. 263 (Prop.)
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1:6 Del.R. 730 (Final)
Regulation Docket No. 47, Notice of Proposed Rule making Concerning

Intrastate Discounts for Schools & Libraries.............ccccvevinnnnn, 1:1 Del.R. 9 (Prop.)
Regulation Docket No. 47, Notice of Proposed Rule making Concerning
Intrastate Discounts for Schools & Libraries.............cccceevinnnnns 1:2Del.R. 139 (Final)

Regulation Docket No. 47, Promulgation of Rules Regarding the Discounts
for Intrastate Telecommunications & Information Services Provided

t0 SChOOIS & LiDraries. ... 1.5Del.R. 462 (Final)
State Personnel Commission
Merit Employee Relations Board Regulatians...........cccceeeeeeeennneee. 1:3Del.R. 274 (Final)
Violent Crimes Compensation Board..............uuvviiiiiiiiiiiiieiiiieeeeeeiiis 1:8Del.R. 1161 (Prop.)
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should be changed. He stated that the Regulation should
be modified to indicate that service letters must be obtained
only for persons seeking employment in a health care

THE FULL-TEXT OF THE FOLLOWING FINAL
REGULATIONS WERE NOT PUBLISHED IN THE

FEBRUARY ISSUE OF THE REGISTER. THE ORDER facility or child care facility that affords direct access to
AND FINAL REGULATIONS FOLLOW persons receiving care;
Regulation Il A. (SRVICE LETTER) should be
modified to specify the minimal information which must be
DEPARTMENT OF LABOR included in the reference letter for a person seeking
DivisioN OF | NDUSTRIAL AFFAIRS employment who was not previously employed or was self-

employed. Alternativel Mr. Letnaunchyn proposed that

Statutory Authority: 29 Delaware Code, the Regulation specify that, “... the information contained

Section 8503(7) (2Pel.C. §8503(7)) in a reference letter should be considered acceptable based
on the judgment of the designated representative of the
BEFORE THE DEPARTMENT OF LABOR health care provider or day care facility that receives, and
relies on, such reference latte
INRE | NATURE OF THE The Department of Labor should further clarify or
ADOPTION OF | PROCEEDINGS define the term “good faith” effort in Regulation 111 C. (1)
REGULATIONS | SUMMARY OF THE (@);
REGARDING | EVIDENCE FINDINGS Regulation V. B. 1 regarding the method of
THE IMPLEMENTA- | OFFACT, CONCLU- contacting the Department of Childreviouth and Their
TIONOF 19 Del.C. 708 | SIONS OF IAW Families for the Child Abuse Registry Check is unclear
11Del.C.8563& 564 | DECISION TO ADOPT and should contain more specific information;
RegulationV. B. 1 regarding the method of
ORDER contacting the Ombudsm=anCifice for the Adult Abuse
Registry Check is unclear and should contain more specific
Nature of the Proceedings information:
1 Pursuantto notice in accordance with 29 Del. C. § The Regulations should address the

10115, the Department of Labor proposed Regulations tq¢esponsibilities of temporary agencies that supply
provide guidance to employers and applicants regardingmployees to health care providers and day care facilities;
the implementation of 19 Del. C. § 708, 11 Del. C. 88563 andyp(,
11 Del. C. §8564. The Regulations should clarify that health care
2 Apublic hearing was held on Mongla&November  providers who operate any type of school-based programs
25, 1997, in Conference Room 049 of the Department oimyst comply with the Statehiring practices and reporting
Labor Office Building, 4425 North Market Street, requirements for educational facilities and are not required
Wilmington, Delaware, the time and place designated toto comply with the provisions of Titles 11 and 19, as
receive written and oral comments. specified in this legislation.
3 As designated by the Secretary of Latarrell Mr. Letnaunchyn submitted a written copy of his
J. Minott, Karen Peterson, Director of the Division of comments which was made a part of the record by Director
Industrial Affairs, was present to receive testimony andpeterson. A copy of his submission is attached as Exhibit
evidence at the November 25, 1997 hearingiimington, “pn
Delaware. 5 A written submission was received at the hearing
from Pauline D. Koch, AdministratpOffice of Child Care
Summary of the Evidence Licensing. In her submission, Ms. Koch requested that
Regulation Il. (DEFINITIONS) Section C. be changed from
Those individuals testifying at the November 25, 1997« the Department of Services for Childréfquth and their
hearing inWilmington, Delaware, and a summary of said Families” to “...the Department of Services for Children,
testimony is as follows: Youth and Their Families.” She further requested that

4. Mr. Joseph Letnaunchyn, President and Chiefreguylation IV B. 1. b. be changed to, “The employer must
Executive Officer of the Delaware Healthcare Association, contact in writing the Department of Services for Children,

provided general comments on the regulatory process an§goyth and Their Families.”

comments on specific provisions of the regulations. He She further proposed that the title of the

offered the following suggestions: _ _ Department in RegulatioV/I C. and VI. B. 2 be changed
Regulation Il A. (SRVICE LETTER) which defines  from «.. the Division of Childrenyouth and Their Families”

persons for whom the service letter must be obtainedq «  the Department of Services for Childrefguth and
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Their Families”. A copy of Ms. Koch’s submission is Division of Services for Aging and Adults With Physical
included as Exhibit “B”. Disabilities.”

6. Prior to the hearing, a written submission was Regulation V. B. 1. b. will be changed to, “The
received from Robert Stewart, Esquire, recommendingemployer must contact the Department of Health and Social
changes to the text, such as underlining all subheadingsServices/Division of Services for Aging and Adults With
Mr. Stewart also proposed adding the words “ and fully Physical Disabilities. The employer may contact that
releasing the employer from liability for doing so” to Division by telephone.”

Regulation II. C. subsections 1. b. and 2.b.; Regulation IV. The Department of Labor has no authority or

B. subsection 1. a. and 2. b.; and Regulation V. B.jurisdiction to further define the methods of contacting or

subsection 1. a and 2. b. Mr. Stewart also suggestedeceiving the Child Abuse Registry check or the Adult

numerous minor changes and additions to the wording ofAbuse Registry check.

the Regulations. A copy of Mr. Stewart’s written 13. The proposal to add language so that Regulation
submission is attached as Exhibit “C”. 1. A. and IV. A. conform with the statute regarding the

7. Director Peterson stated that the record would beresponsibility of temporary agencies to comply with these
held open for a period of thirty (30) days following the sections is accepted. In addition, the Department will add
hearing in order to receive further written submissions.the statutory language regarding temporary agencies to

No further written submissions were received. Regulation 1. C. 2. a.
14. The proposal that the Regulations clarify that
Findings of Fact health care providers who operate any type of school-based

programs comply with the State’s hiring practices and

Recommendations were given to the Secretary ofreporting requirements for educational facilities and are

Labor following the public hearing process and notrequired to comply with the provisions of Titles 11 and

consideration of all oral testimony and written 19, as specified in the legislation is rejected. Authority for
documentation received. The Department of Labor’sthis language is not contained in the statutes.

findings regarding the issues raised at the hearing are as 15. The proposals of Pauline D. Koch, Administrator,

follows: Office of Child Care Licensing are accepted. These changes
8. The Department of Labor will correct the numbering involve corrections and a minor clarification.

of the Regulations by re-numbering Regulation II. 16. Mr. Stewart’s proposal that the words “and fully

(“SERVICE LETTER”) as Regulation III. releasing the employer from liability from doing so” be

9. The proposal that Regulation Ill. A. be amended added to Regulations Il. C. subsections 1. b.and 2.b.;
for clarification is accepted.. The word “person” will be Regulation IV B. subsection 1. a. and 2. b.; and Regulation
changed to “person seeking employment (as defined irV. B. subsection 1. a and 2. b. is rejected. Authority for this
Regulation I. A.)" in order to conform with the statute. language is not contained in the statutes.

10. The proposal that Regulation Il A. be changed 17. The proposal that the subheadings be underlined
to add the words “... information contained in the letters ofis accepted.
reference should be considered acceptable based on the 18. In addition to those changes stated above, the
judgment of the designated representative of the healtibepartment has made other minor changes to the text to
care provider or day care facility that receives, and reliescorrect and/or clarify the Regulations where necessary.
on, such reference letter.” is rejected. Authority for this These changes appear in Regulation IIl. C. 1. subsections
language is not contained within the statute. b. and e.; Regulation Ill. C. 2. subsection b.; Regulation Il

11. The proposal that the last sentence of RegulatiorC. 3. subsection a. and b.; Regulation VI. B. 2. and 3.;
11 C. 1. a. further clarify methods by which employers can Regulation VI. C. 1.; and Regulation VII. A. 3., 4. and 6.
prove “good faith effort” is accepted. The new last 19. The Department has changed the last sentence of
sentence will read, “In order to prove that the service letterRegulation [X. to conform with the Administrative
form has been sent, an employer may send the form by faxRrocedures Act, specifically 29 Del. C. §10118 (e). That
Certified Mail or other means which provides proof of section states, in part, that, “The effective date of an order
mailing, faxing, delivery or receipt.” which adopts... a regulation shall be not less than 10 days

12. The proposal to change Regulation IV. B. 1. and V.from the date the order adopting... a regulation has been
B. 1. is accepted (in part) and rejected (in part). published in its final form in the Register of Regulations...”

Regulation IV. B. 1.c. will be changed to add the words The last sentence of Regulation IX. will state, “These
“in writing”. regulations shall take effect ten (10) days after the date of

The last sentence of Regulation V. A. will be publication in the State’'s Register of Regulations.”
changed to “The Adult Abuse Registry check shall be
performed by the Department of Health and Social Services/
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Conclusions of Law The words, terms and phrases used in these Regulations
shall have the meaning ascribed to them in this section,
20. The Department of Labor proposed Regulationsexcept where the context clearly indicates a different
to provide guidance to employers and applicants regardingneaning.
the implementation of 19 Del. C. § 708, 11 Del. C. 888563 A. “PERSON SEEKING EMPLOYMENT” means any
and 88564 pursuant to its authority granted in 29 Del. C. §erson applying for employment in a health care or child
8503. care facility that affords direct access to persons receiving
care at such a facility, or a person applying for licensure to
operate a child care facility.
Decision To Adopt B. “HEALTH CARE FACILITY” means any custodial
or residential facility where health, nutritional, or personal
21. ltis the decision and order of the Department ofcare is provided for persons, including nursing homes,
Labor that the Regulations as amended by the abovéospitals, home health care agencies, and adult day care
findings, a true and correct copy of which are attachedfacilities.

hereto as Exhibit “D”, are hereby ADOPTED. C. “CHILD CARE FACILITY” means any child care
facility which is required to be licensed by the Department
SO ORDERED, this 9th day of January, 1998. of Services for Children, Youth, and their Families.
Darrell J. Minott, Secretary of Labor D. “DIRECT ACCESS” means the opportunity to have
personal contact with persons receiving care during the
DELAWARE DEPARTMENT OF LABOR course of one’s assigned duties.

DIVISION OF INDUSTRIAL AFFAIRS
. SERVICELETTER.
REGULATIONS
A. REQUIREMENTS.
SPECIAL EMPLOYMENT PRACTICES RELATING TO

HEALTH CARE AND CHILD CARE FACILITIES (19 DEL.C. No employer who operates a health care facility or

85708 and 1DEL.C. 88563) child care facility shall hire any persoseeking
employment (as defined in Regulation I. A. aboveyjithout

ADULT ABUSE REGISTRY CHECK (1DEL.C. §8564) obtaining one or more service letter(s) for that person. The

employer must obtain a service letter from the person’s
Pursuant to 2®el.C. §8503(7), the Department of Labor current or most recent previous employer. In addition, if
hereby promulgates the following regulations to provide the person seeking employment was employed in a health
guidance to employers and applicants regarding thecare and/or child care facility within the past five (5) years,
implementation of 1®el.C. 8708, 11 Del.C. 88563 and 11 the employer shall also obtain a service letter from such

Del.C. §8564. employer(s). If the person seeking employment has not
been previously employed, or was self-employed, then the
. INTRODUCTION. employer must require the person seeking employment to

provide letters of reference from two adults who are familiar
The General Assembly enacted two laws, “SPECIAL with the person, but are not relatives.
EMPLOYMENT PRACTICES RELATING TO HEALTH
CARE AND CHILD CARE FACILITIES” (19 DEL.C. 8708 [Any temporary agency responsible for providing
and 11 DEL.C. §8563) and “ADULT ABUSE REGISTRY temporary employees to a health care facility or a child
CHECK” (11 DEL.C. 88564) in order to provide a degree of care facility, when such employees qualify as “persons
protection for the “vulnerable” population in hospitals, seeking employment” as defined in Section |. A of these
nursing homes, child care facilities and other institutions.regulations, is considered an employer and is responsible
Together, the two laws require employers to obtain afor complying with the requirements of this section.]
reference check, or “service letter”, and check two
registries to insure that they are not hiring individuals with B. SERVICELETTER FORM.
a past history of violent behavior in the workplace, or
individuals who have engaged in abuse or neglectto adults  The required service letter shall be a form provided by

or children in their care. the Department of Labor, Office of Labor Law Enforcement.
The service letter form shall be signed by the current or
II. DEFINITIONS. previous employer and shall be filled out by that employer.

The service letter form is a checklist requiring information
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about the type of work performed by the employee; thenecessary information about his/her current or past
duration of the employment; the nature of the employee’'semployers so that the service letter(s) can be obtaifitd.
separation from employment; and information as to anythe person seeking employment was employed by a
reasonably substantiated incidents involving violence,temporary agency he or she shall list on the employment

threat of violence, abuse or neglect by the person seekingpplication the temporary agency and all employers for

employment. which he or she did temporary work pursuant to such
employment.]
C. DUTIES. b. Full release. The person seeking
1. Duties of the hiring employer. employment must sign a statement wherein he/she

a. Service letter(s). The employer must authorizes a full release for the employer to obtain
obtain the required service letter(s) by sending a servicénformation from the current or previous employment.
letter form to all of the current or previous employers named c. Complete disclosure of information. The
by the person seeking employment. The employer musperson seeking employment must provide complete and
make a “good faith” attempt to locate the current or full disclosure of information and must sign a statement in
previous employers and to obtain the service letter fromwhich he/she attests that information given in his/her
such employer(s). In order to prove that the service letteapplication represents a full and complete disclosure of

form has been sent, an employer niggnd the form by information about his/her current or previous employer and
fax, Certified Mail or other means which provides proof of is true and correct to the best of his/her knowledge and
mailing, transmission, delivery or receipt] belief.

b. Full release from person seeking d. Acknowledgment. The person seeking

employment. The employer must obtain a signed statemergmployment must sign an acknowledgment that he/she
from the person seeking employment wherein that persorunderstands that failure to provide a full and complete
authorizes a full release for the employer obtain disclosure of employment information is a violation of the

information from the current and/or previous employer(s). law.

c. Complete disclosure of information from e. Acknowledgment when hired on a
person seeking employment. The employer must obtain @onditional basis. When the person seeking employment
signed statement from the person seeking employment thas hired on a conditional basis, he/she must acknowledge
the information he/she has given on the applicationin writing that his/her employment is conditional and
represents a full and complete disclosure of informationcontingent upon the receipt of the service letter(s).

about his/her current and previous employment, and that 3. Duties of the employer receiving the service
all information contained in the employment application is letter form.

true and complete to the best of the knowledge and belief a. Completion of service letter form. The
of the person seeking employment. employer must complete the service letter form, providing

d. Acknowledgment from person seeking complete and truthful information about the person named
employment. The employer must obtain a signedon the service letter form. The law, specifically 19 Del. C.
acknowledgment from the person seeking employment thag708(b)(10), provides that a person who discloses
he/she understands that failure to provide a full andinformation about a current or former employee is immune
complete disclosure is a violation of the law. from civil liability for such disclosure.

e. Exigent circumstances. When exigent b. Return of the service letter form. The
circumstances exist, and an employer covered by this lavemployer receiving the service letter form must complete it
must fill a position in order to maintain the required level and return the service letter to the hiring employer within
of service, the employer may hire a person seekingten (10) business days from the date the request was
employment on a conditional bagending the receipt of received.
the completed service letter(s) for that person.]The
continued employment of that person, however, islV. CHILD ABUSE REGISTRY CHECK.
conditioned upon the receipt of the required service

letter(s). In addition, the person hirfgh a conditional A. REQUIREMENTS

basis]must be informed in writing angshalljacknowledge,

[in writing], that his/her continued employmefis No employer who operates a health care facility or
conditional and]is contingent upon the receipt of the child care facility shall hire any person without requesting
required service letter(s). and receiving the results of a Child Abuse Registry check

2. Duties of the person seeking employment. for that person. The Child Abuse Registry check shall
a. Provision of necessary information. The relate to substantiated cases of child abuse or neglect
person seeking employment must provide all of thereported after August 1, 1994. The results of the Child
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Abuse Registry check shall be obtained from the Child

Abuse Registry as established byQ€l.C. 8905. V.  ADULT ABUSE REGISTRY CHECK.
[Any temporary agency responsible for providing
temporary employees to a health care facility or child care A. REQUIREMENTS.
facility, when such employees qualify as “persons seeking
employment” as defined in Section |I.A. of these No employer who operates a health care facility or
Regulations, is considered an employer and is responsible child care facility shall hire any person without requesting
for complying with the requirements of this section.] and receiving an Adult Abuse Registry check for that
B. DUTIES. person. The Adult Abuse Registry check shall relate to
1. Duties of the hiring employer. substantiated cases of adult abuse or neglect. The Adult

a. Full release from person seeking Abuse Registry check shall be performed by the
employment. The employer must obtain a signed statemeriDepartment of Health and Social Services/ Division of
from the person seeking employment wherein that persorservices for Aging and Adults With Physical Disabilities.
authorizes a full release for the employer to obtain the
information provided pursuant to the Child Abuse Registry B. DUTIES.
check. 1. Duties of the hiring employer,

b. Obtaining the Child Abuse Registry a. Full release from person seeking
check. The employer must contfintwriting] the Division employment. The employer must obtain a signed statement
of Children, Youth, and Their Families to request and from the person seeking employment wherein that person
receive the Child Abuse Registry check. authorizes a full release for the employer to obtain the

c. Exigent Circumstances. When exigent information provided pursuant to the Adult Abuse
circumstances exist and an employer covered by this lanwRegistry check.
must fill a position in order to maintain the required level b. Obtaining the Adult Abuse Registry
of service, the employer may hire a person seekingcheck. The employer must contact the Department of
employment on a conditional basis after the employer haddealth and Social Services /Division of Services for Aging
requested a Child Abuse Registry check. The continuedand Adults With Physical Disabilitiesto request and receive
employment of that person, however, is conditioned uponthe Adult Abuse Registry check. The employer may contact
the receipt of the Child Abuse Registry check. Any personthat Division by telephone.
hired on a conditional basis must be informed in writing, c. Exigent circumstances. When exigent
and must acknowledge in writing that his/her employmentcircumstances exist and an employer covered by this law
is conditional and contingent upon the receipt of the Childmust fill a position in order to maintain the required level
Abuse Registry check. of service, the employer may hire a person seeking

2. Duties of the person seeking employment. employment on a conditional basis after the employer has

a. Provision of necessary information. The requested an Adult Abuse Registry check. The continued
person seeking employment must provide any and allemployment of that person, however, is conditioned upon
necessary information so that the Child Abuse Registryreceipt of the Adult Abuse Registry check. Any person
check can be completed. hired on a conditional basis must be informed in writing,

b. Full Release. The person seeking and must acknowledge in writing that his/her employment
employment must sign a statement wherein he/shés conditional and contingent upon the receipt of the Adult
authorizes a full release for the employer to obtain theAbuse Registry check.
information provided pursuant to the Child Abuse Registry 2. Duties of the person seeking employment.
check. a. Provision of all necessary information.

c. Acknowledgment when hired on a The person seeking employment must provide any and all
conditional basis. When the person seeking employmenhecessary information so that the Adult Abuse Registry
is hired on a conditional basis, he/she must acknowledgeheck can be completed.
in writing that his/her employment is conditional and b. Full release. The person seeking
contingent upon the receipt of the Child Abuse Registryemployment must sign a statement wherein he/she
check. authorizes a full release for the employer to obtain the

information provided pursuant to the Adult Abuse
C. REGULATIONS AND PROCEDURES. Registry check.
c. Acknowledgment when hired on a
Specific Regulations and procedures for the Child conditional basis. When the person seeking employment
Abuse Registry check shall be promulgated by the Divisionis hired on a conditional basis, he/she must acknowledge
of Children, Youth, and Their Families. in writing that his/her employment is conditional and
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contingent upon the receipt of the Adult Abuse RegistryEnforcement may issue a notice requiring corrective

check. action and may notify the Department of Services for
Children Youth and Their Families/Division of Family
C. REGULATIONS. Services and/or the Department of Health and Social

Services/Division of Services for Aging and Adults With
Specific Regulations and procedures relating to thePhysical Disabilities. Such notice will give a specified
Adult Abuse Registry check shall be promulgated by thedate on which compliance is required.

Division of Health and Social Services. 2. Upon proof that corrective action has been
taken, the Office of Labor Law Enforcement may issue a
VI. ENFORCEMENT. warning letter or may forward the matter to the Department

of Justice for further legal action.
A. COMPLAINT.

VII. VIOLATIONS AND PENALTIES.

Any person may file a complaint with the Office of A. Violations of the law shall include the following:
Labor Law Enforcement alleging a violation of any 1. Failure by the hiring employer to obtain the
provision of these laws. The complaint shall be in writing, service letter(s) or make a good faith attempt to do so;
and shall set forth the specifics of any alleged violation. 2. Failure by the hiring employer to obtain the
The complaint shall be directed to the Administrator of required statements and acknowledgments from the person
the Office of Labor Law Enforcement. seeking employment;

Upon receipt of the complaint, the Administrator of 3. Failure by the hiring employer to request and
the Office of Labor Law Enforcement will assign the receive the Child Abuse Registry check (Information about
complaint to an investigator. this violation will be forwarded to the Department of

Services for Children Youth and Their Families/Division of

B. INVESTIGATION. Family Services);

4. Failure by the hiring employer to request and
The Office of Labor Law Enforcement may serve receive the Adult Abuse Registry check (Information about
notice to the employer informing them of the complaint this violation will be forwarded to the Department of Health
and requiring proof of compliance with the provisions of and Social Services/Division of Services for Aging and
these laws. Evidence that may be requested to establishdults With Physical Disabilities);
whether an employer has complied with the provisions 5. Failure by the person seeking employment to
of these laws includes, but is not limited to, the following: provide complete and full disclosure of all information
1. Service letter(s) for each employee hired regarding current or previous employers;
after January 1, 1998 (or proof that the employer has made 6. Failure by the person seeking employment to
a good faith attempt to obtain such service letter(s)). provide a full and complete disclosure of any information
2. Verification from the Department of necessary to obtain the Child Abuse Registry check and
Services Children, Youth and Their Families /Division of the Adult Abuse Registry chedknformation about this
Family Services that the employer has requested and/oviolation will be forwarded to the appropriate agency);

received the required check of the Child Abuse Registry 7. Failure by the person seeking employment to
as required by 11 Del.C. 88563. sign the required statements and acknowledgments;
3. \Verification from the Division of Services 8. Failure by the employer receiving a service

for Aging and Adults with Physical Disabilities that the letter form to provide full and complete disclosure about
employer has requested and/or received the requirethe person seeking employment;

check of the Adult Abuse Registry as required bipglC. 9. Failure by the employer receiving a service
§8564. letter form to complete and return the service letter form.
4, Copies of all statements and
acknowledgments signed by the person seeking B. PENALTIES.
employment.
5. Application forms, personnel records or any Violations of any of the provisions of these laws may
other related documents. result in civil penalties of not less than $1,000 nor more
than $5,000.
C. Determination.
1. Upon completion of the investigation, the VIIl. SEVERABILITY.
Office of Labor Law Enforcement will determine whether
a violation has occurred. The Office of Labor Law If any of the provisions of 1Del.C. 8708, 1Del.C.

88563, 11Del.C. 88564, or these Regulations, or any portion
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held invalid, the remainder of the laws and thesetr?;';ntsc; tchsseNgit;iSSQ%\;es C;nnc]im:rfigutroa aer??alg?:l F;Ffo-
Regulations shall not be affected by such holding and shaf@m P N . rag 9

L emissions allowances on a regional basis in order to sub-
remain in full force and effect. . L .
stantially reduce NQemissions and corresponding ozone
levels. Each state was assigned a lW@get based on
1990 emission levels after extensive consultations among
regulatory agencies and affected sources throughout the

or upon the written request of any member of the publicreg'on' A model rule was developed as of May 1, 1996,

setting forth reasonable grounds therefore, revoke OtWh'Ch then formed the basis for this rulemaking. Proper

modify these regulations, after an opportunity has beennOtICe of the hearing was provided as required by I

given to members of the public to present their views onadd'tlon’ coin3|derable _efforts_ were made in the .tWO
the proposed changes. These regulations shall take effe onths leading up to this hearing to alert all potentially

P : affected sources of the requirements in this proposed
tsggfjllgt)iodnasys after publication in the State Register Ofprogram, which has not changed since the 1994 MOU in

terms of NQ reductions, deadlines or the 1990 baseline.
Following the hearing on December 8, the record was left
open for three days to receive additional comments from
the regulated communit Thereafte AQM prepared a

detailed response document in draft form which was sub-
mitted to the Hearing Officer on December 17, 1997, in an

IX. SUBSEQUENT MODIFIGATION OF REGUIATIONS.

The Secretary of Labor mgaupon his/her own motion

Darrell J. Minott, Secretary of Labor

Approved and adopted this 9th day of Jaguap98.

THe FinaL RecuLATioN No. 37 (“NO, BupGet effort to expedite review of this matteA final version of
PROGRAM”) THAT WAS PUBLISHED IN THE FEBRUARY ISSUE that response document was received on December 19,
OF THE REGISTER DID NOT REFLECT ALL CHANGES THAT 1997, with no substantive changes from the draft, but with
WERE MADE AFTER THE REGULATION WAS PROPOSED AND corrections of typographical errors, etc., and formal ap-

WHEN IT WAS ADOPTED. THEREFORE , THE REGULATION IS proval of Division Management.

This regulation will affect fossil fuel fired boilers
or indirect heat exchangers with a max. rated heat input
capacity equal to or greater than 250 MMBTU/hr; and all

REPUBLISHED IN ITS ENTIRETY

DEPARTMENT OF NATURAL electric generating units with a rated output equal to or
RESOURCES & ENVIRONMEN TAL ~ 9reaterthan 15W.
CONTROL 1. Findings
AR QUALITY M ANAGEMENT SECTION 1 Proper notice of the hearing was provided
e as required by ha.
Stattggry Autg(())rlt% Tgeéilwzig Code, 2 The AQM Response Document, dated
apter 60, (Del.C. . 60) December 18, 1997, and submitted on December 19, 1997,
contains an accurate summary of comments in the record
Secretarys Order No. 97-A-0044 along with reasoned responses and sound recommenda-

tions for action by the Secretary on proposed Regulation
Re: Regulation No. 37 ("NOBudget Program”) of the ~ No. 37. While many of the comments from affected sources
Delaware Regulations Governing the Control of Air Pol- have some merit, nevertheless AQVResponse Docu-

lution ment provides a legally defensible record for this
rulemaking.
Date of Issuance: December 29, 1997 3 A Hearing Oficer’s Report, dated Decem-

ber 22, 1997, which incorporates the Response Document
by reference, recommends promulgation of Regulation 37
l. Background after appropriate amendments are made, consistent with
On December 8, 1997, a public hearing AQM’s Response Document.
was held to receive comments on a proposed new Regula- 4, The changes to be made as referenced in
tion No. 37, which establishes a NBudget Program for  item 3 above, are not substantial and thus the agency does
Delaware. This regulation is necessary to implement a Sepaot need to repropose the regulation change.
tember 27, 1994 MOU amonti states and the District 5. While supporting AQNMs positions on
of Columbia which constitute the Ozoffeansport Re-  all substantive issues raised by this rulemaking, neverthe-
gion. In an effort to reduce summertime ozone concendess, the Hearing Officer suggested additional consulta-
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tion with Department of Justice attorneys regarding theto or greater than the total N®mitted from thabudget
burden of proof imposed on affected sources under 818.lsourceduring the period May 1 through September 30 of
of the proposed regulation before any enforcement actiorthe subject year.

is undertaken.

d.Allowance transferbetweenbudget sourcesharing a

M. Order commonowner or operatorand/orauthorized account

In view of the above findings, it is hereby ordered representativeare subject to all applicable requirements
that the proposed Regulation No. 37 of the Delaware Reguef this regulation, including thallowance transfer
lations Governing the Control of Air Pollution be amended requirements identified in Section 11 of this regulation.
to reflect those changes specified in AQM’s Response
Document and that the regulation be promulgated in ac-e. Offsets required for new or modified sources subject to
cordance with the customary process as required by lawnon-attainment new source review must be obtained in
It is understood that the provisions of 8§ 18.b will not be accordance with Regulation 25 of Delaware’s “Regulations
enforced until such time as further legal review has beenGoverning the Control of Air Pollution” and Section 173 of
completed and necessary changes are made in that provike Clean Air Act.Allowancesare not considered offsets
sion, if needed, to comply with due process requirementswithin the context of this regulation.
V. Reasons

This Regulation is based on a long-standing MOU f. Nothing in this regulation shall be construed to limit the
and Model Rule developed over several years in closeuthority of the Department to condition, limit, suspend,
coordination with all regulatory agencies and affectedor terminate anwpllowancesor authorization to emit.
sources within the State Ozone Transport Region. Its pro-
visions, therefore, come as no surprise to the parties ing. The Department shall maintain an up to date listing of
volved and are necessary to address serious concerriee NO, sources subject to this regulation.
about ground-level ozone in Delaware and throughout the 1. The listing shall identify the name of each N\Ddget
region, in furtherance of the policies and purposes of 7sourceand its annuaallowanceallocation, if any.

Del. C. Chapter 60. 2. The Department shall submit a copy of the listing to
the NATS Administrator by January 1 of each year,
Signed: Christophe A.G. Tulou commencing in 1999.

Christophe A. G. Tulou, Secretary
Section 2 - Applicability

NO, Budget Program
Regulation No. 37 a. The NQ Budget Program applies to amyner or
December 18, 1997 operatorof abudget sourcavhere that source is located

in the State of Delaware.
Section 1 - General Provisions
b.Any person who owns, operates, leases, or controls a
a. The purpose of this regulation is to implement Delaware’sstationary NQ source in Delaware not subject to this
portion of the Ozone Transport Commission@T(C) program, by definition, may choose opt into the NQ
September 27, 1994 Memorandum of Understandit@u{) Budget Program in accordance with the requirements of
by establishing in the State of Delaware a NEddget Section 8 of this regulation. Upon approval of tp-in
Program. application by the Department, the person shall be subject
to all terms and conditions of this regulation.
b.A NO, allowanceis an authorization to emit NOvalid
only for the purposes of meeting the requirements of thisc. A general accountnmay be established in accordance

regulation. with Section 7 of this regulation. The person responsible
1. All applicable state and federal requirements remainfor the general accounshall be responsible for meeting
applicable. the requirements for anAuthorized Account

2. A NO, allowancedoes not constitute a security or Representativand applicabl@ccountmaintenance fees.
other form of property.
Section 3 - Definitions
c. On or after May 1, 1999, thmvner or operatoof each
budget sourceshall, not later than December 31 of each For the purposes of this regulation, the following
calendar year, hold a quantity of N@lowancesin the definitions apply. All terms not defined herein shall have
budget source'surrent year NAT@&ccountthat is equal the meaning given them in the Clean Air Act and

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




ERRATA 1277

Regulation 1 of the State of Delaware “Regulations and otherwise managdowancesas well as certify reports
Governing the Control of Air Pollution”. to theNATSand theNETS

a.Accountmeans the place in tiNO_Allowance Tracking | Banked Allowanceneans arallowancewhich is not
Systemwhere allowances held by laudget source used to reconcile emissions in the designated year of
(compliance accouitor allowances held by any person allocationbut which is carried forward into the next year
(general account arerecorded and flagged in theomplianceor general accountas
“banked”.
b.Account numbemeans the identification number
assigned by th&lO, Allowance Tracking Syste(NATS k. Bankingmeans the retention of unusatbwancesrom
Administratorto a compliance ogeneral account onecontrol period for use in a futureontrol period
pursuant to Section 10 of this regulation.
l. Baselinemeans, except for the purposes of Section 12(d)
c. Administratormeans the Administrator of théS. EPA (Early Reductions) of this regulation, the N@mission
TheAdministratorof the U.S. EPA or his designee(s) shall inventory approved by the Ozone Transport Commission
manage and operate the®D _Allowance Tracking System on June 13, 1995, and revised thereafter, as the official 1990
and theNO_Emissions Tracking System. baseline emissions of May 1 through September 30 for
purposes of the NCBudget Program.
d.Allocate or Allocation means the assignment of
allowancesto a budget sourcghrough this regulation; m. Boiler means a unit which combustsssil fuelto
and agecordedby theAdministratorin aNO, Allowance produce steam or to heat water, or any other heat transfer
Tracking Systencompliance account medium.

e.Allowancemeans the limited authorization to emit one n.Budgetor Emission Budgemeans the numerical result

ton of NQ, during a specifieccontrol period or any in tons percontrol periodof NO, emissions which results

control periodthereafter subject to the terms and from the application of the emission reduction requirement

conditions for use obanked allowances defined by oftheOTC MOUdated September 27, 1994, and which is

this regulation. Allallowances shall be allocated, the maximum amount of NGmissions which may be

transferred, or used as whole allowances. To determineeleased from théudget sourcegollectively during a

the number of whole allowances, the number of allowancegyiven control period

shall be rounded down for decimals less than 0.50 and

rounded up for decimals of 0.50 or greater. 0.Budget sourceneans dossil fuel firedboiler orindirect
heat exchangewith a maximumheat inputcapacity of

f. Allowance deduction means the withdrawal of 250 MMBTU/Hour, or more; and a#lectric generating

allowances for permanent retirement by tRATS units with a generatonameplate capacitgpf 15 MW, or

Administrator from a NO, Allowance Tracking System greater. (Although notludget sourcéy definition, any

accountpursuant to Section 16 of this regulation. person who applies topt intothe NQ Budget Program
shall be considered hudget sourceand subject to

g.Allowance transfermeans the conveyance to another applicable program requirements upon approval of the

account of one or moreallowances from one application foropt-in.)

tpersen]account] to another by whatever means, including

but not limited to purchase, trade, auction, or gift in p.Clean Air Actmeans the federal Clean Air Act (42 U.S.C.

accordance with the procedures established in Section 17401- 7626)

of this regulation, effected by the submission of an

allowance transferequest to th&lATSAdministrator. g.Compliance accounnheans thaccountfor a particular
budget sourcen theNO, Allowance Tracking Systenn

h.Alternative monitoring systemeans a system or which are held current and/or future year allowances.

component of a system, designed to provide direct or

indirect data of mass emissions per time period, pollutant. Continuous Emissions Monitoring Systd@EMS

concentrations, or volumetric flow as provided for in means the equipment required by this regulation used to

Section 13 of this regulation. sample, analyze, and measure which will provide a
permanent record of emissions expressed in pounds per

i. Authorized Account Representatif@ AR) means the  million British Thermal Units (Btu) and tons per day. The

responsible person who is authorized, in writing, to transferfollowing systems are component parts included in a
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continuous emissions monitoring system: nitrogen oxidesof any fuel in ébudget source. Heat inpdbes not include
pollutant concentration monitor, diluent gas monitor the heat derived from preheated combustion air,
(oxygen or carbon dioxide), a data acquisition and handlingrecirculated flue gas, or exhaust from other sources.
system, and flow monitoring systems (where appropriate).
cc. Indirect heat exchangeneans combustion equipment
s.Control periodmeans the period beginning May 1 of in which the flame and/or products of combustion are
each year and ending on September 30 of the same yeageparated from any contact with the principal material in
inclusive. the process by metallic or refractory walls, which includes,
but is not limited to, steam boilers, vaporizers, melting pots,
t. Current yeameans the calendar year in which the actionheat exchangers, column reboilers, fractioning column feed
takes place or for which aallocationis designated. For preheaters, reactor feed preheaters, and fuel-fired reactors
example, arallowanceallocatedfor use in 1999 which  such as steam hydrocarbon reformer heaters and pyrolysis
goes unused and becomedsamked allowancen January heaters.
1, 2000 can be used in th€drrent Yeat 2000 subject to
the conditions fobanked allowancaise as stated in this dd. Maximum heat input capacityeans the ability of a
regulation. budget sourcgo combust a stated maximum amount of
fuel on a steady state basis, as determined by the greater
u.Early Reduction Allowanceneans amllowance of the physical design rating or the actual maximum
credited for a NQemission reduction achieved during the operating capacity of thbudget sourceMaximum heat
control periods of either 1997 or 1998, or both. input capacityis expressed in millions of British Thermal
Units (MMBTU) per unit of time which is the product of
v. Electric generating unitmeans anyfossil fuel fired  the gross caloric value of the fuel (expressed in MMBTU/
combustion unit which provides electricity for sale or use. pound) multiplied by the fuel feed rate in the combustion
device (expressed in pounds of fuel/time).
w.Excess emissionmeans emissions of nitrogen oxides
reported by audget sourcaduring a particulacontrol ee. Nameplate capacityneans the maximum electrical
period, rounded to the nearest whole ton, which is greatergenerating output that a generator can sustain when not
than the number adllowanceswhich are available in that restricted by seasonal or other deratings.
budget sourcs NO_  Allowance Tracking System
compliance accountn December 31 of the calendar year ff. New budget soura@eans a NOsource that is budget
for the subject NQcontrol season. For the purpose of source by definition, that did not operate between May 1,
determining whole tons oexcess emissionthe number 1990 and September 30, 1990, inclusive. A SGQurce,
of tons ofexcess emissionshall be rounded down for thatis abudget sourcéy definition, that was constructed
decimals less than 0.50 and rounded up for decimals oprior to or during the period May 1, 1990 through
0.50 or greater. September 30, 1990, but did not operate during the period
May 1, 1990 through September 30, 1990, shall be treated
x Existing budget sourceneans audget sourcehat as anew budget source
operated at any time during the period beginning May 1,
1990 through September 30, 1990. gg. NO, Allowance Tracking SysterfNATS means the
computerized system established and used by the
y. Fossil fuelmeans natural gas, petroleum, coal or any Administratorto track the number @llowancesheld and
form of solid, liquid or gaseous fuel derived wholly, or in used by any person.
part, from such materidlhis definition does not include
CO derived from any source.] hh. NO_ Emissions Tracking SysterNETS means the
computerized system established and used by the
z. Fossil fuel firedmeans the combustion fifssil fuelor Administratorto track and provide a permanent record of
any derivative ofossil fuelalone, or, if in combination NO, emissions from eadhudget source
with any other fuel, wheréossil fuelcomprises 51% or
greater of the annudleat inputon a BTU basis. ii. Non-Part 75 Budget Sourameans anyudget source
not subject to the requirements for emissions monitoring
aa. General Accountneans araccountin the NATSthat adopted pursuant to Regulation 36 of the State of Delaware
is not acompliance account “Regulations Governing the Control of Air Pollution”.

bb. Heat inputmeans heat derived from the combustion jj. Off budgetmeans not subject to this regulation.
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defined by 40 CFR, Part 72 or; 2) the replacement of a
kk. Off budget sourceneans any source of N@missions  budget sourcéy either a new combustion source or the
that is not included in the N®udget Program as either a purchase of heat or power from the owner of a new
budget sourceby definition, or as aopt in source combustion source, provided that: a) The replacement

source (regardless of owner) is on the same, or contiguous
Il. Opt in means to choose to voluntarily participate in the property as théudget sourceébeing replaced; b) The
NO, Budget Program, and comply with the terms andreplacement source has a maximum heat output rate that is
conditions of this regulation. equal to or greater than the maximum heat output rate of

thebudget sourcdeing replaced; or, ¢) The replacement
mm.Opt-in-baselineneans the Department approvezht source has a power output rate that is equal to or greater
input and/or NQ emissions for use as a basis for than the power output rate of the combustion source being

allowanceallocation and deduction. replaced; and d) The replacement source incorporates
technology capable of controlling multiple combustion
nn. OTCmeans the Ozone Transport Commission. pollutants simultaneously with improved fuel efficiency

and with significantly greater waste reduction relative to
00. OTC MOUmeans the Memorandum of Understanding the performance of technology in widespread commercial
that was signed by representatives of eleven states anase as of November 15, 1990.
the District of Columbia on September 27, 1994.
xX. Submittedmeans sent to the appropriate authority
pp. OTRmeans the Ozone Transport Region as designatednder the signature of thauthorized account
by Section 184(a) of the Clean Air Act. representative or alternate authorized account
representativeAn official U.S. Postal Service postmark,
gq. Owner or Operatomeans any person who is an owner or electronic time stamp, shall establish the date of
or who operates, controls or supervisdsuaget source  submittal.
and shall include, but not be limited to, any holding
company, utility system or plant manager obadget yy. Surplusmeans that, at the time the reduction was made,
source the emission reduction was not required by Delaware’s
SIP, was not relied upon in an applicable attainment
rr.Quantifiablemeans a reliable and replicable basis for demonstration, was not required by state or federal permit
calculating the amount of an emission reduction that isor order, and was made enforceable in a permit that was
acceptable to both the Department and to the Administratoissued after the date of tdC MOU(September 27, 1994).
of the U.S.EPA.
zz. Use means, for purposes of emission reductions
ss. Part 75 Budget Sourceneans anypudget source moved off budget, that approval of the Department has
subject to the requirements for emissions monitoringbeen obtained to apply the emission reduction at a source.
adopted pursuant to Regulation 36 of the State of Delaware
“Regulations Governing the Control of Air Pollution”. Section 4 - Allowance Allocation

tt. Real means a reduction in the rate of emissions,a. This program establishes N@missionallowancesfor
quantified retrospectively, net of any consequentialeach NQ control periodbeginning May 1, 1999 through
increase in actual emissions due to shifting demand. the NQ, control periodending September 30, 2002.
Allowance allocatiorievels for each of these annual NO
uu. Recordedwith regard to arallowancetransfer or control periodsare based on actual May 1, 1990 to
deductionmeans that aaccount in theNATShas been  September 30, 1990 actual N@ass emissions.
updated by théddministrator with the particulars of an
allowancetransfer or deduction b.The NQ Budget Program does not establish NO
emissionallowancesfor any NQ, control period
vv. Regional NQbudgetmeans the maximum amount of subsequent to the year 2002 N&ntrol period.NO,
NO, emissions which may be released fromlaldget  emissionallowancesfor each NQ control period
sourcescollectively throughout th®TR during a given  subsequent to the year 2002 Néntrol periodwill be
control period established through amendment of this regulation.

ww. Repoweringfor the purpose dadarly reduction credit  c. NO, allowanceallocationsto budget sourcesnay be
means either: 1) Qualifying Repowering Technology asmade only by the Department in accordance with Section
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4, Section 8, and Section 12 of this regulation. 4(d)(1) - (3) and is identified in Appendix A. For tadsting

budget sourceshat were not identified in the document
d.Appendix A of this regulation identifies tHeudget  “1990 OTC NQ Baseline Emissions Inventory”, the final
sourcesand identifies the number afllowanceseach allowance allocationincludes amallowance allocation
budget sourcés allocated Allowance allocationso each ~ determined in accordance with the procedures identified
of thebudget sourcewas determined as follows: in Section 4(f)(2)(i) - (ii) of this regulation.

1.Unless otherwise noted in Appendix A of this 5. Known operating N@sources, that ateudget sources
regulation, the document EPA-454/R-95-013, “1990 OTC by definition,that did not operate in the May 1, 1990 to
NO, Baseline Emission Inventory” served as the basis forSeptember 30, 1990 period are identified in Appendix A
determination of thexumber ofOTC MOU Allowances with a finalallowance allocatiorof zero (O)allowances
allocatedto eachexisting budget source

i. Eachexistingbudget source®TC MOU Allowance e.Budget sourcethat receive a NOemissionallowance
allocationfor NO, control periodsduring the period May allocation and subsequently cease to operate shall
1, 1999 to September 30, 2002, inclusive, was identified incontinue to receivallowancesfor eachcontrol period
the referenced document, Appendix B, Final OTC _NO unless the allowances are reduced under Section 4(g) of
Baseline Inventory, Delaware, Point-Segment Level Data this regulation or a request to reallocatlowanceshas
Phase Il Target (Point Level). been approved in accordance with Section 11 of this

ii. The identified values were rounded to the nearestregulation.
whole allowanceby rounding down foallowancesless
than 0.5 and rounding up for decimals of 0.5 or greater. f. Any NO,_ source, that is udget sourcéy definition,

2. Exceptional Circumstancédlowancesas granted by  and that is not included in Attachment A of this regulation
theOTCand as identified in the document EPA-454/R-  and which operated at any time between May 1, 1990 and
95-013, “1990 OTC NOBaseline Emission Inventory” for  September 30, 1990, inclusive, shall comply with the
theexistingbudget sourcesare identified in Appendix A.  requirements of this regulation prior to operating in any
These Exceptional Circumstangowancesvere adjusted  NO, control period
for the appropriate NGemission rate reduction requirement 1. Theowner or operatoshall submit to the Department

prior to inclusion in Appendix A. an application including, as a minimum, the following
3. The OTC allocated to the state of Delaware an information:
additional 8@llowancesreferred to as reseradlowances i. ldentification of the source by plant name, address,

prior to application of NQ emission rate reduction and plant combustion unit number or equipment
requirements, as its share of a total 10,000 ton reservadentification number.

Application ofOTCrequired emission reductions resulted ii. The name, address, telephone and facsimile number
in a total of 35 Reserwsllowancesavailable for distribution,  of the authorized account representatiaad, if desired,

as identified in the document EPA-454/R-95-013, “1990 OTCof an alternative authorized account representative.

NO, Baseline Emission Inventory”. iii. A list of the owners and operators of the source

i. Each of the 2&xisting budget sourceadentified in iv. A description of the source, including fuel type(s),
Appendix A as thexisting budget sourcewere allocated maximum rated heat input capacity and electrical output
one (1) reservallowance rating where applicable.

ii. One (1) additional resenadlowancewas allocated v. Documentation of the May 1, 1990 - September 30,
to each of the four organizations widxisting budget 1990 mass emissions (in tons), including:
sources The additional resenadlowancefor each of the A. Quantification of the mass emissions (in tons).
four organizations was added to the respectixisting B. A description of the method used to determine
budget sourcavith the greatesteat inputrating. the NQ emissions.

ii. The remaining three (3) reserabowancesshall C. Under no circumstances shall the emissions
be held by the Department unused for the NOntrol exceed any applicable federal or state emission limit.
periodsbetween May 1, 1999 and September 30, 2002. vi. Documentation of the May 1, 1990 - September

iv. ReserveAllowancesare applicable only for the 30, 199Cheat input(in MMBTU), including:

NO, control periodsduring the period May 1, 1999 to A. Quantification of theheat input(in MMBTU/

September 30, 2002, inclusive. Resefllewancesdo not hr).

exist for NQ control periodssubsequent to the year 2002. B. A description of the method used to determine
4. The final NQ allowanceallocationfor each of the 28  the heat input.

existing budget sourcedor each of the NQcontrol C.The heat inputshall be consistent with the

periodsduring the period of May 1, 1999 and Septemberbaseline control periodNO_ mass emissions determined
30, 2002, is the sum of the values determined in Sectiongn Section 4(f)(1)(v) of this regulation.
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vii. Determination of the May 1, 1990 - September 30, following:

1990 NQ emission rate, consistent with the guidelines of 1. The less stringent of:

the “Procedures for Development of the OTC NBaseline a. The actual May 1, 1990 to September 30, 1990

Emission Inventory”, using the mass emissions identifiedmass emissions reduced by 55%; or,

in Section 4(f)(1)(v) of this regulation and theat input b.The mass emissions resulting from the

identified in Section 4(f)(1)(vi) of this regulation. multiplication of the actual May 1, 1990 to September 30,
viii. An emission monitoring plan in accordance with 1990 heat input by a N@missions rate of 0.20 Io/MMBTU.

Section 13 of this regulation. 2. If an approved RACT emissions limit results in

iXx. A statement that theubmittedinformation is emissions that are lower than the less stringent of the limits
representative of the true emissions during the May 1, 199@alculated in Sections 4(f)(2)(i)(B)(1)(i) and
- September 30, 1990 and that the source was operated é(f)(2)(i)(B)(1)(ii), then the RACT value shall be the
accordance with all applicable requirements during thatemissions limit for the NOBudget Program.
time. ii. For electric generating unitwith a rated output of

x The following statement:l‘am authorized to make 15 MW or more that is not affected by Section 4(f)(2)(i) of
this submission on behalf of the owners and operators otfhis regulationallowance allocationshall equal the more
the budget source for which this submission is made. bktringent of the May 1, 1990 to September 30, 1990 actual
certify under penalty of law that | have personally emissions or that derived from the application of an
examined, and am familiar with, the statements andapproved RACT limit to the actual May 1, 1990 to September
information submitted in this document and all its 30 heat input value.
attachments. Based on my inquiry of those individuals 3. Within 60 days of receipt of the submittal, the
with primary responsibility for obtaining the information, Department shall review the submittal and take the
| certify that the statements and information are to thefollowing actions:
best of my knowledge and belief true, accurate, and i If the Department does not approve the submittal,
complete. | am aware that there are significant penaltiesthe authorized account representativéentified in the
for submitting false statements and information or submittal shall be notified in writing of the finding and the
omitting required statements and information, including reason(s) for the finding.

the possibility of fine or imprisonment.” ii. If the Department approves the submittal, the
xi. Signature of the authorized account Departmentshall:
representative or alternate authorized account A. Notify in writing the authorized account
representativeand date of signature. representativedentified in the submittal.
2. For sources that notify the Department that they are B.The Department shall notify th@TC of the

subject to this regulation within six months of the effective allowance allocation and authorize theNATS
date of this regulation, the Department shdlbcateNO, Administratorto open acompliance accounfor the
emissionsallowancesto the source as follows: subject source.

i. For fossil fuel fired boilersand indirect heat 4. Any subject source that does not notify the
exchangersvith a maximumheat inputcapacity of 250  Department within six months of the effective date of this
MMBTU/hr or more, allowanceallocations shall be regulation or that can not quantify its May 1, 1990 -
determined as follows: September 30, 1990 emissions rate or heat input shall be

A. For sources located in New Castle and Kent treated as a nelmudget sourcén accordance with Section
counties,allowance allocationsshall be based on the 9 of this regulation.
more stringent of the following: 5. Compliance with Section 4(f) of this regulation does
1. The less stringent of: not imply compliance nor sanction noncompliance with
a. The actual May 1, 1990 to September 30, 1990this regulation for prior NOcontrol periodoperation.
mass emissions reduced by 65%; or,
b.The mass emissions resulting from the g.If, after the effective date of this regulationbadget
multiplication of the actual May 1, 1990 to September 30, sourcereducesontrol periodemissions and said emission
1990 heat input by a N@missions rate of 0.20 Io/MMBTU. reductions are to besedby a source that is notbaidget
2. If an approved RACT emissions limit results in source(i.e. the emissions are moved dftidge}, that
emissions that are lower than the less stringent of the limitbudget sourceshall request that the Department reduce
calculated in Sections 4(f)(2)(i)(A)(1)(i) and its current year and future year allocation.
4(F)(2)(I)(A)(1)(ii), then the RACT value shall be the 1. The request shall libmittedto the Department not
emissions limit for the NOBudget Program. later than the date that the requestusethe emissions
B.For sources located in Sussex couatigwance reduction at theff budget source is submitteand shall
allocationsshall be based on the more stringent of theinclude the following information, as a minimum:
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i. The compliance accounhumber of thebudget  quantity ofcurrent yearand future yeaallowancesto be

sourceproviding the emissions reduction. reduced.
ii. Identification of the NQ source that is tasethe B.The deductecturrent yearand future year
emissions reduction, including: allowancesshall be permanently retired from the NO
A. Name and mailing address of the source. Budget Program
B.Name, mailing address, and telephone number of
a knowledgeable representative from that source. Section 5 - Permits

ii. Identification of the calendar date for which the
reduction ofcurrent yearand future year allocations is to a. Within 120 days of the effective date of this regulation,
be effective, which shall not be later than the effectivethe owner or operatorof anexistingbudget sourcehall
date of thauseof the emissions reduction. request amendment of any applicable construction or

iv. A statement documenting the physical changesoperating permit issued, or application for any permit
to the budget sourceor changes in the methods of submitted, in accordance with the State of Delaware
operating thebudget sourcewhich resulted in the “Regulations Governing the Control of Air Pollution”. The
reduction of NQ emissions. amendment request shall include the following:

v. Quantification and justifying documentation of the 1. A condition(s) that requires the establishment of a
NO, emissions reduction, including a description of the compliance accounh accordance with Section 6 of this
methodology used to verify the emissions reduction. regulation.

vi. The quantity ofcurrent yearand future year 2. A condition(s) that requires NOnass emission
allocations to be reduced, which is the portion of the monitoring during NQcontrol periodsn accordance with
control periodemissions reduction that is to move off Section 13 of this regulation.
budget. 3. A condition(s) that requires NOnass emission

vii. Certification by the authorized account reporting and other reporting requirements in accordance
representative or alternate authorized account with Section 15 of this regulation.
representativeincluding the following statement in 4. A condition(s) that requires end-of-season
verbatim: 1 am authorized to make this submission on compliance accounteconciliation in accordance with
behalf of the owners or operators of the Ource and | Section 16 of this regulation.
hereby certify under penalty of law, that | have personally 5. A condition(s) that requires compliance certification
examined the foregoing and am familiar with the in accordance with Section 17 of this regulation.
information contained in this document and all 6. A condition(s) that prohibits the source from emitting
attachments, and that based on my inquiry of thoseNO, during each NQallowancecontrol periodin excess
individuals immediately responsible for obtaining the of the amount of NQallowancesheld in the source’s
information, | believe the information is true, accurate, compliance accourfor the NQ allowancecontrol period
and complete. | am aware that there are significant as of December 31 of the subject year.
penalties for submitting false information, including 7. A condition(s) that authorizes the transfer of
possible fines and imprisonmeéhnt. allowancedor purposes of compliance with this regulation,

vii. Signature of the authorized account containing reference to the sourc®&&TScompliance
representative or alternate authorized account account and thauthorized account representatiamd
representativeof the budget sourceproviding the  alternateauthorized account representatj\ié any.
emissions reduction and the date of signature.

2. Within 30 days of receipt of the submittal, the b.Permit revisions/amendments shall not be required for
Department shall review the submittal and take thechanges in emissions that are authorizedalbgwances
following actions: held in thecompliance accourgrovided that any transfer

i. If the Department does not approve the request, thas in compliance with this regulation by December 31 of
authorized account representativdentified on the each year, is in compliance with the authorization for
submittal shall be notified in writing of the finding and the transfer contained in the permit, and does not affect any
reason(s) for the finding. other applicable state or federal requirement.

ii.If the Department approves the request, the
Department shall notify in writing th@uthorized account  c¢. Permit revisions/amendments shall not be required for
representativedentified on the request and the following changes inallowancesheld by the source which are
provisions apply: acquired or transferred in compliance with this regulation

A. The Department shall authorize tINATS and in compliance with the authorization for transfer in the
Administratorto deduct from theompliance accountf permit.
the budget sourceroviding the emissions reduction the

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




ERRATA 1283

d. Any equipment modification or change in operating source
practices taken to meet the requirements of this program 4. A description of the source, including fuel type(s),
shall be performed in accordance with all applicable statemaximum heat input capacijtgnd electrical output rating

and federal requirements. where applicable.
5. The following statement:l“am authorized to make
Section 6 - Establishment of Compliance Accounts this submission on behalf of the owners and operators of

the budget source for which this submission is made. |
a. Theowner or operatomf eachexistingbudget source  certify under penalty of law that | have personally
and eachnew budget sourgeshall designate one examined,and am familiar with, the statements and
authorized account representatieand, if desired, one information submitted in this document and all its
alternateauthorized account representativer that attachments. Based on my inquiry of those individuals
budget sourceTheauthorized account representatige with primary responsibility for obtaining the information,

alternateauthorized account representatishall submit | certify that the statements and information are to the
to the Department an “Account Certificate of best of my knowledge and belief true, accurate, and
Representation”. complete. | am aware that there are significant penalties

1. Forexisting budget sourcemitial designations shall  for submitting false statements and information or
besubmittedho more than 30 days following the effective omitting required statements and information, including
date of this regulation. the possibility of fine or imprisonment.”

2. Fornewbudget sourcesnitial designations shall be 6. Signature of theuthorized account representative
submittedno less than 90 days prior to the first hour of or alternateauthorized account representatiamd date
operation in a NQcontrol period of signature.

3. An authorized account representatioe alternative
account representative may be replaced at any time witle. The Department shall review albmitted “Account
the submittal of a new “Account Certificate of Certificate of Representation” forms. Within 30 days of
Representation”. Notwithstanding any such change, allreceipt of the “Account Certificate of Representation”, the
submissions, actions, and inactions by the previousDepartment shall take one of the following actions:
authorized account representatigealternateuthorized 1. If not approved by the Department, the Department
account representativerior to the date and time thNATS shall notify in writing the authorized account
Administrator receives the superseding “Account representativadentified in the “Account Certificate of
Certificate of Representation” shall be binding on the newRepresentation” of the reason(s) for disapproval.
authorized account representativay the new alternate 2. If approved by the Department, the Department shall
authorized account representatjnd on th@wners and  forward the “Account Certificate of Representation” to the
operatorsof thebudget source NATSAdministratorand authorize thATSAdministrator

4, Within 30 days following any change owner or to open acompliance accounfior thebudget source
operator, authorized account representativer any
alternateauthorized account representativeéhe d.Authorized account representativand alternate
authorized account representativar the alternate authorized account representativdesignations or
authorized account representatigkall submit a revision changes become effective upon the logged date of receipt
to the “Account Certificate of Representation” amending of a completed “Account Certificate of Representation”
the outdated information. by theNAT SAdministrator TheNATSAdministratorshall

acknowledge receipt and the effective date of the
b. The “Account Certificate of Representation” shall be designation or changes by written correspondence to the
signed and dated by tla@ithorized account representative authorized account representative
or the alternatauthorized account representatifa the
NO, budget sourcend shall contain, as a minimum, the e. The alternat@uthorized account representatisdall
following information: have the same authority as thethorized account

1. Identification of the NObudget sourcey plantname, representative Correspondence from th&ATS
address, and plant combustion unit number or equipmenAdministratorshall be directed to theuthorized account
identification number for which the certification of representative
representation isubmitted

2. The name, address, telephone and facsimile numbefr Only the authorized account representative the
of the authorized account representatieand alternate alternateauthorized account representativeay request
authorized account representative, if applicable. transfers of NQ allowancesin a NATSaccount The

3. A list of the owners and operators of the N@dget authorized account representatigball be responsible
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for all transactions and reposibmittedto theNATS

c. The Department shall review albmitted general
Section 7 - Establishment of General Accounts accountand revisedeneral accounapplications. Within
30 days of receipt of the application, the Department shall
a. An authorized account representatiand alternate take one of the following actions:
authorized account representativeé any, shall be 1. If not approved by the Department, the Department
desighated for eacheneral accounty the general shall notify in writing the authorized account
accountowners. Said representative shall haverepresentativeidentified in thegeneral account
obligations similar to that of aauthorized account application of the reason(s) for disapproval.
representativeof abudget source 2. If approved by the Department, the Department shall
forward thegeneral accountapplication to theNATS
b.Any person or group of persons may opegeaeral Administratorand authorize th&lATSAdministratorto
accountin the NATSfor the purpose of holding and open/revise ageneral accountn the organization or
transferringallowances That person or group of persons company name identified in thgeneral account
shall submit to the Department an application to open aapplication.
general account Thegeneral accoungapplication shall
include the following minimum information: d. No allowance transfeshall berecordedfor ageneral
1. Organization or company name to be used for theaccountuntil theNATSAdministratorhas established the
general account name listed in the NATS, and type ofnewaccount
organization (if applicable).
2. The name, address, telephone, and facsimile numbes. Theauthorized account representativg alternate
of the accounts authorized account representatiand authorized account representativid an established
alternate authorized account representative, if applicablegeneral accountnay transfemllowancesat any time in
3. Alist of all persons subject to a binding agreement foraccordance with Section 11 of this regulation.
the authorized account representativee alternate
authorized account representatite represent their f An authorized account representativg alternative
ownership interest with respect to thikowancesheld in account representative of an existgeneralaccountmay
the general account be replaced by submitting to the Department a revised
4. The following statementi ‘tertify that | was selected general accountpplication in accordance with Section
under the terms of an agreement that is binding on all7(b) of this regulation.
persons who have an ownership interest with respect to
allowances held in the NCallowance tracking system g.The authorized account representativ alternate
(NATS) account. | certify that | have all necessary authorized account representatioé a general account
authority to carry out my duties and responsibilities on may apply to the Department to close gameral account
behalf of the persons with ownership interest and thatas follows:
they shall be fully bound by my actions, inactions, or 1. By submitting a copy of aallowance transferequest
submissions under this regulation. | shall abide by myto theNATSAdministratorauthorizing the transfer of all
fiduciary responsibilities assigned pursuant to the allowancesheld in theaccountto one or more other
binding agreement. | am authorized to make thisaccouns in theNATSand/or retiring allowances held in
submission on behalf of the persons with an ownershiphe account.
interest for whom this submission is made. | certify under 2. By submitting to the Department, in writing, a request
penalty of law that | have personally examined and amto delete thgeneral accountrom theNATS The request
familiar with the information submitted in this document shall be certified by thauthorized account representative
and all its attachments. Based on my inquiry of thoseor alternateauthorized account representative
individuals with primary responsibility for obtaining the 3. Upon approval, the Department shall authorize the
information, | certify that the information is to the best of NATS Administratorto close thegeneral accountand
my knowledge and belief true, accurate, and complete. konfirm closure in writing to thegeneral accouris
am aware that there are significant penalties for authorized account representative
submitting false material information, or omitting material
information, including the possibility of fine or Section 8 - Opt In Provisions
imprisonment for violations.

5. Signature of thgeneral account’authorized account Except as provided for in Section 4(g) of this regulation,
representative or alternate authorized account the owner or operator of any stationary source in the state
representativeand date of signature of Delaware that is not subject to the N&udget Program
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by definition, may choose topt into the NQ Budget Development of the OTC NOBaseline Emission
Program as follows: Inventory”, using thept-in-baselineontrol periodmass

emissions identified in Section 8(a)(5) of this regulation
a. Theowner or operatorof a stationary source who and theopt-in-baselineNO, control period heat input
chooses topt intothe NQ Budget Program shall submit identified in Section 8(a)(6) of this regulation.

to the Department aopt-in application. Theopt-in 8. An emission monitoring plan in accordance with
application shall include, as a minimum, the following Section 13 of this regulation.
information: 9. A statement that the source was operated in

1. Identification of theopt-in source by plant name, accordance with all applicable requirements during the
address, and plant combustion unit number or equipmentontrol periods
identification number. 10. The following statementi‘am authorized to make
2. The name, address, telephone and facsimile numbethis submission on behalf of the owners and operators of
of theauthorized account representatiaed, if desired, the budget source for which this submission is made. |
of an alternative authorized account representative. certify under penalty of law that | have personally
3. A list of the owners and operators of tp-in source examined, and am familiar with, the statements and
4. A description of theopt-in source, including fuel information submitted in this document and all its
type(s), maximum rated heat input capacity and electricalattachments. Based on my inquiry of those individuals

output rating where applicable. with primary responsibility for obtaining the information,
5. Documentation of thept-in-baselinecontrol period | certify that the statements and information are to the
mass emissions (in tons). best of my knowledge and belief true, accurate, and

i. The opt-in-baselinecontrol periodemissions shall complete. | am aware that there are significant penalties
be the lower of the average of the mass emissions from théor submitting false statements and information or
immediately preceding two consecutive NGontrol omitting required statements and information, including
periodsand the allowable emissions. the possibility of fine or imprisonment.”

A. If the mass emissions from the preceding two 11. Signature of thauthorized account representative
control periodsare not representative of normal or alternateauthorized account representatiamd date
operations, the Department may approve use of arof signature.
alternative two consecutive N@ontrol periodswithin
the five years preceding tliate of the opt-impplication. b. Within 60 days of receipt of aropt-in application, the

B.If the opt-in source does not have two Department shall take the following actions:
consecutive years of operation, thesner or operator 1. The Department shall review the application for
shall identify the lower of the permitted allowable NO completeness and accuracy and:
emissions and any applicable Federal or State emission i Verify that the monitoring methods used to determine

limitation as theopt-in-baselineemissions. the opt-in-baselinecontrol periodNO, mass emissions
ii. The documentation shall include: and theopt-in-baselineNO, control periodheat inputare
A. Identification of the time period represented by consistent with those described in Section 13 of this
the emissions data. regulation.
B.Quantification of theopt-in-baselinecontrol ii. Verify that the opt-in-baselineemissions were
period mass emissions (in tons). calculated in accordance with the guidelines in the
C.A description of the method used to determine “Procedures for Development of the OTC NBaseline
the opt-in-baselinecontrol periodNO, emissions. Emission Inventory”.
6. Documentation of thept-in-baselineNO, control 2. If the Department disapproves thjgt-in application,
periodheat input(in MMBTU). the authorized account representativa@entified in the
i. The opt-in-baseline control period heat inpsihall opt-in application shall be notified in writing of the

be consistent with thept-in-baseline control periodO, determination and the reason(s) for the application not
mass emissions determined in Section 8(a)(5) of thisbeing approved.

regulation. 3. If the Department determines that t-in application
ii. The documentation shall include: is acceptable, the Department shall requestQfi€

A. Quantification of theopt-in-baselinecontrol Stationary/Area Source Committee to review the
periodheat input(in MMBTU/hr). application. Within 30 days of receiving tha@TC

B.A description of the method used to determine Stationary/Area Source Committee comments, the
the opt-in-baselinecontrol periodheat input. Department shall consider the comments and take the

7. Determination of thept-in-baselineNO, emission  following action:

rate, consistent with the guidelines of the “Procedures for  i. If it is determined that thept-in application does
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not properly justify opting the source into the NBudget allocation calculated under Section 8(c)(1) or (2) of this
Program, the Department shall notify thethorized regulation shall be reduced by the portion of tbetrol
account representativie writing of the determination and period emission reduction that is associated with any
the reason(s) for the application not being accepted. budget source

ii. If it is determined that thept-inapplication justifies 4. Theallowance allocatiomassociated with thept-in
opting the source into the N@udget Program, the source shall be added to Delaware’s N@dgetprior to
Department shall notify theauthorized account allocation of allowancesto the opt-in source. This

representativen writing of that determination. regulation shall be revised to reflect changes in the number
of allowances in the N(Budget Program.

c. The Department shall assign alilowanceallocation 5.Under no circumstances shall thdocation of

to anyowner or operatorthat has been approved by the allowancesto a source which chooses opt into the

Department topt intothe NQ Budget Program. program require adjustments to tladlocation of

1. Theallowanceallocation for anopt-in source, that  allowancedobudget sources the NQ Budget Program.
is not considered hudget sourcéy definition, shall be

equal to the more stringent of tbpt-in-baselinecontrol d.Upon the approval of thept-in application and
periodemissions or the allowable N®missions from the  assignment of amllowanceallocation, the Department
source. shall authorize theNATS Administratorto open a

2. The allowanceallocation for anopt-in source that compliance accountor the opt-in source in accordance
has a maximurheat inputrating of 250 MMBTU/hr shall ~ with Section 10 of this regulation.
be determined as follows:

i. For sources located in New Castle and Kent e.[Within 30 days of approval to opt into the NOx Budget
counties,allowance allocationsshall be based on the Program], anyowner or operatorapproved toopt into
more stringent of the following: the NO, Budget Program shall apply for a permit, or the

A. The less stringent of: modification of applicable permits, in accordance with

1. The opt-in-baselineactual mass emissions Section 5 of this regulation.
reduced by 65%; or,

2. The mass emissions resulting from the f. Upon approval of theopt-in application and
multiplication of the actuabpt-in-baselinéheat input by a  establishment of theompliance accountthe owner or
NO, emissions rate of 0.20 Io/MMBTU. operator of the source shall be subject to all applicable

B.If any permitted NQ emissions limit results in  requirements of this regulation including the requirements
emissions that are lower than the less stringent of the limitgor allowance transfeor deduction, emissions monitoring,
calculated in Sections 8(c)(2)(i)(A)(1) and 8(c)(2)(i)(A)(2), record keeping, reporting, and penalties.
then the permitted emissions limit shall be used to [1. A certification test notice and test protocol shall be
determine the emissions limitation for the NBudget  submitted to the Department no later than 90 days prior

Program. to anticipated performance of the certification testing.

ii. For sources located in Sussex courgjpwance 2. Certification testing shall be completed prior to
allocationsshall be based on the more stringent of theoperation in the next NOx control period following
following: approval of the source to opt into the NOx Budget Program.

A. The less stringent of: 3. A certification test report meeting the requirements
1. The opt-in-baselineactual mass emissions ofthe OTC docment “NOx Budget Program Monitoring
reduced by 55%; or, Certification and Reporting Instructions” shall be

2. The mass emissions resulting from the submitted to the Department no later than 45 days
multiplication of the actuabpt-in-baselinéheat input by a  following the performance of the certification testing.]
NO, emissions rate of 0.20 Io/MMBTU.

B.If any permitted NQ emissions limit results in  g.Any owner or operatorapproved toopt into the NQ
emissions that are lower than the less stringent of the limit88udget Program that did not have two consecutive years
calculated in Sections 8(c)(2)(ii)(A)(1) and 8(c)(2)(i))(A)(2), of operation upon initial application and determirogd-
then the permitted emissions limit shall be used toin-baselineemissions in accordance with Section
determine the emissions limitation for the NBudget 8(a)(5)(i)(B) of this regulation shall submit to the
Program. Department a reviseapt-in application.

3. If theowner or operatoof anopt-insource is required 1. The revisedpt-in application shall beubmittedno
to obtain NQ emissions offsets in accordance with more than 60 days following first completion of operation
Regulation 25 of the State of Delaware “Regulationsin two consecutive NQcontrol periods
Governing the Control of Air Pollution”, thallowance 2. The revisedopt-in application shall provide actual
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operating information, including NOnass emissions and
heat input,for each of the two NQcontrol periods
3. [Within 60 days of receipt on any revised opt-in
application], the Department shall review the revisgd-
in application.
i. If the Department does not approve the revised
in application:

A. The Department shall notify thrapt-insource’s
authorized account representativé the determination
in writing and indicate the reason(s) for the determination.

B.The opt-in source’s authorized account
representativeshall resolve the Department’'s comments
and an updated reviseapt-in application shall be

additional allowances to cover any shortfall in the two
opt-in-baselineNO, control periods Any violation of a
permit condition or of this regulation may result in an
enforcement action.
2. If the initial allocation was higher than that

indicated in the revised application:

a. The Department shall revise the Nfddget
to reflect the allocation determination identified in the
revisedopt-in application.

b.The Department shall authorize tNATS
Administrator to revise theallocation to the subject
source’'scompliance account

c. The Department shall authorize tNATS

submitted to the Department no more than 60 days fromAdministratorto deduct the excesdlowancesallocated

the Department’s request.
C.Upon approval of any updated revisegt-in

to theopt-in source, calculated as the difference between
the actualallocated allowancesand theallowances

application, the Department shall process the applicatiorallocatedon the basis of the revisampt-in application

in accordance with Section 8(g)(3)(ii) of this regulation.
ii. If the Department is in concurrence with the revised
opt-in application, the following actions shall be taken:
A. The Department shall request th@TC

for the years of operation in N@ontrol periods

h. Any owner or operatorwho chooses tmpt into the
NO, Budget Program can not opt-out of the program unless

Stationary/Area Source Committee to comment on theNO, emitting operations at thapt-in source have ceased,

revisedopt-in application.fantd—shaleconsider—any

and theallowanceadjustment provisions of Section 8(i)

comments—offeredby-the-OFC—StationaryfArea—Sourceof this regulation apply.

Committee-[Within 30 days of receiving the OTC
Stationary/Area Source Committee comments, the
Department shall consider the comments and take action
in accordance with Section 8(g)(ii)(B) or Section
8(9)(3)(ii)(C) of this regulation.]

B.If it is determined that the revisedpt-in
application shall not be approved:

1. The Department shall notify tlogt-insource’s
authorized account representativé the determination
in writing and indicate the reason(s) for the determination.

2. The opt-in source’s authorized account
representative or alternate authorized account
representativeshall resolve the Department’'s comments
and an updated reviseapt-in application shall be

i. Any owner or operatorwho chooses tmpt into the
NO, Budget Program and who subsequently chooses to
cease or curtail operations during any N&dlowance
control periodafter opting-in shall be subject to an
allowance adjustment equivalent to the N@missions
decrease that results from the shut down or curtailment.

1. The NETS Administratosshall compare actudleat
input data following each NQcontrol periodwith the
opt-
in-baselineheat inputfor eachopt-in source.

2. The NATS Administratoshall calculate and deduct
allowancesequivalent to any decrease in thept-in
source’sheat inputbelow itsopt-in-baselineheat input

submitted to the Department no more than 60 days fromThis deduction shall be calculated using the average of

the Department’s request.
3. Upon approval of any updated revisapi-in

the two most recent yeahgat inputcompared to thbeat
input used in theopt-in-baselinecalculation.

application, the Department shall process the application 3. TheNATS Administratoshall notify the NQbudget

in accordance with Section 8(g)(3)(ii)(C) of this regulation.
C.If it is determined that the revisegt-in shall be
approved, the following actions shall be taken:
1. If the initial allocation was lower than that
indicated in the revised application:
a. The Department shall revise the Nfddget
to reflect theallocation determination identified in the
revisedopt-in application.
b.The Department shall authorize tNATS
Administrator to revise theallocation to the subject
source’'scompliance account
c.The Department shall not authorize any

source’'sauthorized account representativand the
Department of any such deductions.

4, This adjustment affects only thmurrent year
allocation and shall not effect the NGudget source’s
allocationsfor future years.

5. No deduction shall result from reducing Nébnission
rates below the rate used in tlo@t-in allowance
calculation.

6. A source that is to be repowered or replaced can be
opted into the NOBudget Program without the shutdown/
curtailment deductions. THeat inputfor the repowered
or replaced source can be substituted for the present
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year’s activity for theopt-in NO, allowanceadjustment  and protol no later than 90 days prior to the anticipated
calculation. performance of the certification testing.]
H#1[5]. Complete the monitoring system certification
J. For replacement sources, all sources under commoprior to operation in any NGcontrol period
control in the State of Delaware to which production may [6. Submitto the Department a certification test report
be shifted shall be opted-in together. meeting the requirements of the OTC document “NOx
Budget Program Monitoring Certification and Reporting

k. When anopt-in source undergoes reconstruction or Instructions” no later than 45 days following the
modification such that the source becombs@dget source  performance of the certification testing.]
by definition:

1.The opt-in source’s authorized account Section 10 - NQAllowance Tracking System (NATS)
representative or alternate authorized account
representativeshall notify the Department within 30 days a. TheNO, allowance tracking systens an electronic
of completion of the modification or reconstruction. recordkeeping and reporting system which is the official

2. The Department shall authorize thHATS database for all NQallowancededuction and transfer
Administratorto deductallowancesequal to those within this program. Th&IATSshall track:

allocated to theopt-in source in the NQcontrol period 1. Theallowancesallocated to eachudget source
for the calendar year in which tlet-in source becomes a 2. Theallowancesheld in eaclaccount
budget sourcdy definition. 3. The allowancesdeducted from eachudget source

3. The Department shall authorize thWATS during eachcontrol period as requested by a transfer
Administratorto deduct alallowanceghat were allocated request submitted by thieudget source’s authorized
pursuant to Section 8(c) of this regulation to tpd-in account representativer alternateauthorized account
source, for all future years following the calendar year inrepresentativein accordance with Section 16(b) of this
which theopt-in source becomes ludget sourcedy regulation.
definition. This regulation shall be revised to reflect 4.Compliance accoustestablished for eachudget
changes in the number of allowances in the [BOdget = sourceto determine the compliance for the source,

Program. including the following information:
4. The reconstructed or modified source shall be treated i. The account numbebpf thecompliance account
as anewbudget sourcen accordance with Section 9 of ii. The name(s), address(es), and telephone number(s)
this Regulation. of theaccountowner (s).
ii. The name, address, and telephone number of the
Section 9 - New Budget Source Provisions authorized account representativend alternate
authorized account representatjvas applicable.
a. NQ, allowancesshall not be created for new N&burces iv. The name and street address of the associated

that arebudget sourcedy definition. Theowner or budget sourceand the state in which theidget sourcés
operator is responsible to acquire any required NO located.

allowancedrom theNATS v. The number ofllowancesheld in theaccount
5.General accourst opened by individuals or entities,

b. The owner or operatorof a new budget sourcehall upon request, which are not used to determine compliance,
establish a compliance account and be in compliance witlincluding the following information:
all applicable requirements of this regulation prior to the i. Theaccountnumber of thegeneral account
commencement of operation in any Néntrol period ii. The name(s), address(es) and telephone number(s)
New budget sourceshall: of theaccountowner(s).

1. Request gpermit/] permit amendmentffrevisionh ii. The name, address, and telephone number of the
accordance with Section 5 of this regulatjon less than authorized account representativend alternate
90 days prior to operation in any NOx control period] authorized account representatjvas applicable.

2. Submit a monitoring plan to the Department, in iv. The number ofllowancesheld in theaccount

accordance with Section 13 of this regulation, no later than 6. Allowance transfers

90 days prior to the anticipated performance of monitoring 7. Deductions o&llowanceshy theNATS Administrator

system certification. for compliance purposes, in accordance with Section 16(d)
3. Install and operate an approved monitoring system(s)f this regulation.

to measure, record, and report hourly and cumulative NO

mass emissions. b. TheNATSAdministrator shall establistomplianceand
4.[Submit to the Department a certification test notice  general accourd when authorized to do so by the
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Department pursuant to Sections 6, 7, and 8 of thise. Transfer requests shall be processed byNAGS

regulation. Administratorin order of receipt.

c. Eachcomplianceaccountand general accountshall f. A transfer request shall be determined to be valid by the

have a unique identification number and eallbwance NATSAdministratorif:

shall be assigned a unique serial number. BHowance 1. Eachallowancelisted in the transfer request is held

serial number shall indicate the yearadibcation. by the originatingaccountat the time the transfer is to be
recorded

Section 11 - Allowance Transfer 2. The acquiring party has atcountin theNATS

3. The transfer request has been certified by the person
a.Allowancesmay be transferred at any time during any named asuthorized account representatioe alternate
year, not just theurrent year authorized account representatifer the originating

account
b. The transfer ofllowancesbetweenbudget sourcei
different states for purposes of compliance is contingentg. Transfer requests judged valid by Nv&T SAdministrator
upon the adoption and implementation by those states o$hall be completed arrdcordedin theNATSby deducting
feemparable—and—eonsistenO, budgetprogram the specifiedllowancedrom the originatingaccountand
regulations, and their participation in ttNATS A adding them to the acquiriragcount
program-is-consideretcomparable—and-consistentif it is
approvet-by- the Eforincorporationinthe-subjectstates’ h. Transfer requests judged to be invalid by NM&TS
state-imptementationptan<{(StP).] Administratorshall be returned to theuthorized account

representativéndicated on the transfer request along with
c. Transfer requests shall mribmittedto the NATS documentation why the transfer request was judged to be
Administratoron a form or electronic media, as directed invalid.
by theNATSAdministrator and shall include the following

information: i. The NATSAdministratorshall provide notification of an
1. Theaccount numbebf the originatingaccountand allowance transfer to theauthorized account
the acquiringaccount representative of the originatingccount theauthorized
2. The name(s) and address(es) of the owner(s) of thaccount representativef the acquiringaccount and the
originatingaccountand the acquiringccount Department, including the following information:
3. The serial number of eaaHowancebeing transferred. 1. The effective date of transfer.
4. The following statement from tteaithorized account 2. Identification of the originatingccountand acquiring
representative or alternate authorized account accountby name as well as lgccount number
representativef the originatingaccount in verbatim:“l 3. The number odllowancedransferred and their serial

am authorized to make this submission on behalf of thexumbers.

owners or operators of the budget source and | hereby

certify under penalty of law, that | have personally | The authorized account representativia alternate

examined the foregoing and am familiar with the authorized account representativid a compliance

information contained in this document and all accountor ageneral accountay request that some or all

attachments, and that based on my inquiry of thoseallocatedallowancese transferred to anotheompliance

individuals immediately responsible for obtaining the accountor to ageneral accounfor the current year, any

information, | believe the information is true, accurate, future year, block of years, or for the duration of the

and complete. | am aware that there are significant program. Theauthorized account representative

penalties for submitting false information, including alternateauthorized account representative the

possible fines and imprisonment.” originatingaccountshall submit a request for transfer that

5. Signature of theuthorized account representative states this intent to thBIATS Administrator, and the

or alternateauthorized account representativd the transfer request shall conform to the requirements of this

originating account and the date of signature. Section. In addition, the request for transfer shall be
submittedto the Department with a letter requesting that

d. The Authorized account representative alternate  the budgetbe revised to reflect the changealhowance

authorized account representatifer the originating  allocations.

accountshall further provide a copy of the transfer request

to eachowner or operatorof thebudget source k. Upon request by the Department aughorized account
representative or alternate authorized account
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representativeshall make available to the Department
information regarding transaction cost aallowance
price.

Section 12 - Allowance Banking

a. Thebanking of allowancesis permitted to allow
retention of unusedllowancesfrom one year to a future
year in either @ompliance accourtr ageneral account

b. Except forallowancescreated under Section 12(d) of
this regulation,allowancesnot used under Section 16 of
this regulation shall be held inampliance accounor
general accountaind designated avanked allowances
by theNATSAdministrator

c. The use obanked allowanceshall be restricted as
follows:

1. By March 1 of each year tiNATS Administratoshall
divide the total number obankedallowancesby the
regional NQ budget

i. If the total number obanked allowance# the
NATSis less than or equal to 10% of the regional NO
budgetfor the current yearcontrol period all banked
allowancescan be deducted in thmirrent yearon a 1-
for-1 basis.

ii. If the total number ofbanked allowance# the
NATSexceeds 10% of the regional NBudgetfor the
current yearcontrol period budget sourceshall be
notified by theNATSAdministratorof theallowanceratio
which must be applied tbanked allowancen each
compliance accounandgeneral accounto determine
the number ofllowancesavailable for deduction in the
current yearcontrol periodon a 1-for-1 basis and the
number ofallowancesavailable for deduction on a 2-for-1
basis.

2.Where a finding has been made by tRATS
Administratorthatbanked allowanceexceed 10% of the
current year regionaNO, budget eachNATScompliance
accountandgeneral accounbf banked allowanceshall
be subject to the followinpanked allowanceleduction
protocol:

i. A ratio shall be established according to the
following formula:

0.10 x the regional NBudget
the total number dbanked allowances the region

ii. The ratio calculated in Section 12(c)(2)(i) of this
regulation shall be applied to thmnked allowancei
eachaccount The resulting number is the number of
banked allowancem theaccountwhich can be used in
thecurrent yearcontrol periodon a 1-for-1 basisBanked

allowancesn excess of this number, if used, shall be used
on a 2-for-1 basis.

d. The owner or operatorof an existingbudget source
may apply to the Department to receiwarly reduction
allowancesfor actual NQ reductions occurring in 1997
and/or 1998.

1. No later than October 1, 1998, tethorized account
representative or alternate authorized account
representativefrom anybudget sourceseekingearly
reduction allowanceshall submit to the Department an
application that includes, at a minimum, the following
information:

i. ldentification of thebudget source

ii. Identification of the calendar time period for which
early reduction allowanceare being sought (i.e. May 1 -
September 30, 1997, May 1 - September 30, 1998, or both).

iii. ~Identification of thebaselineNO, control period
emission limit (tons), which shall be the more stringent of
the following:

A. The level of control required by tl@TC MOU

B.The lower of the permitted allowable emissions
for the source and the allowable emissions identified in
the state implementation plan (SIP);

C.The actual emissions for the 198ihtrol period
or;

D. The actual emissions for the average of two
representative yearontrol periodswithin the first five
years of operation if theudget sourcelid not commence
operation until after 1990.

iv. The baselineNO, control periodheat input
(MMBTU) corresponding to théaselineNO, control
period emission limit (tons) determined in Section
12(d)(1)(iii) of this regulation.

v. The actual NQcontrol periodNO, emissions (tons)
occurring in 1997 and/or 1998, as applicable.

vi. The actual NQ control periodheat input
(MMBTU) occurring in 1997 and/or 1998, as applicable.

vii. The calculated NQcontrol periodemissions rate
(Ib/MMBTU), as determined using tl®ntrol periodNO,
emissions identified in Section 12(d)(1)(v) of this
regulation multiplied by 2000 to obtain actual emissions in
pounds (lbs), divided by theontrol periodheat input
(MMBTU) identified in Section 12(d)(1)(vi) of this
regulation.

viii. The amount of NQemissionsearly reduction
allowancesshall be calculated by subtracting the actual
control periodNO, emissions (in tons), identified in
Section 12(d)(1)(v)of this regulation, from thaselineNQO,
emissions limit (in tons) identified in Section 12(d)(1)(iii)
of this regulation.

ix. If the actualcontrol periodheat input as
identified in Section 12(d)(1)(vi) of this regulation, is less
than thebaselineNO, control period heat input,as
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identified in Section 12(d)(1)(iv) of this regulation, the NO those individuals with primary responsibility for
emissionsearly reduction allowancesletermined in  obtaining the information, | certify that the statements
Section 12(d)(1)(viii) of this regulation shall be corrected and information are to the best of my knowledge and belief

as follows: true, accurate, and complete. | am aware that there are
A. The actuatontrol periodheat input{MMBTU), significant penalties for submitting false statements and

as identified in Section 12(d)(1)(vi) of this regulation, shall information or omitting required statements and

be subtracted from thigaselineNO, control periodheat information, including the possibility of fine or

input (MMBTU), as identified in Section 12(d)(1)(iv) of imprisonment.”

this regulation, to obtain theeat inputcorrection. xii. Signature of the authorized account

B.Theheat inputcorrection (MMBTU) is multiplied  representative or alternate authorized account
by the calculated NQOcontrol periodemissions rate (Ib/ representativeand date of signature.
MMBTU) determined in Section 12(d)(1)(vii) of this 2. Early reduction allowanceequests shall be reviewed
regulation. The resulting value is divided by 2000 to obtainby the Department.
tons of NQ. i. If the Department determines that the emissions
C.The corrected NOemissionsearly reduction  reductions were not enforceableal, quantifiablg or
allowanceis the result of subtracting the results of Section surplus the Department shall notify tHmudget source’s
12(d)(1)(ix)(B) of this regulation from the N@missions  authorized account representatie writing, indicating
early reduction allowancesalculated in Section the reason(s) the request farly reduction allowances

12(d)(1)(viii) of this regulation. is being denied.

x A statement indicating thbudget sourcewas ii. If the Department determines that the emissions
operating in accordance with all applicable requirementsreductions are enforceableal, quantifiable andsurplus
during the applicable NQrontrol periodincluding: A. The Department shall request th@TC

A. Whether the monitoring plan that was Stationary/Area Source Committee to comment on the
submittedn accordance with Section 13 of this regulation generation of potentiaarly reduction allowances

was maintained to reflect the actual operation and B.The Department shall consider th®©TC
monitoring of the unit and contains all information Stationary/Area Source Committee comments and either:
necessary to attribute monitored emissions tobiidget 1. Notify thebudget source'suuthorized account

source If early reduction allowanceare being sought representativein writing denying the request faarly
for a control periodprior to the implementation of reduction allowancesnd indicate the reason(s) for the
monitoring in accordance with Section 13(a) of this determination; or

regulation, a monitoring plan prepared in accordance with 2. Notify thebudget source’authorized account
Section 13(a) of this regulation shall lsebmitted representativein writing that the requested emissions
describing the monitoring method in use duringdbmetrol reductionallowancesshall be added to thmidget source’s
period for which early reduction allowanceare being account and

sought. 3. Authorize theNATSAdministratorto add the

B.Whether all the emissions from thadget source  allowancesto the budget source’'saccount as 1999
were monitored, or accounted for, throughout the NO allowances.
control periodand reported. 3. Reductions associated witkpoweringof a budget
C.Whether the information that formed the basis for sourceare eligible forarly reduction crediprovided that
certification of the emissions monitoring plan has changedthe permit for construction of the replacement source was
affecting the certification of the monitoring. issued after the date of tRd C MOU(September 27, 1994),
D. Ifachange inthe monitoring method is reported and thebudget sourcdeing replaced ceases operation in
under Section 12(d)(1)(x)(C) of this regulation, specify the 1997 or 1998.
nature of the change, the reason for the change, when the 4. On or before May 1, 1999, the Department shall publish
change occurred, and what method was used to determina report which documents the applicable sources and the
emissions during the period mandated by the change. number ofearly reduction creditawarded.
xi. A statement documenting the specific physical
changes to theudget sourcer changes in the methods Section 13 - Emission Monitoring
of operating thebudget sourcewvhich resulted in the
reduction of emissions. a.NO, emissions from eacbudget sourceshall be
xii. The following statement:l‘certify under penalty monitored in accordance with this section and in
of law that | have personally examined, and am familiar accordance with the requirements of €C documents
with, the statements and information submitted in thistitled “Guidance for Implementation of Emissions
document and all its attachments. Based on my inquiry oMonitoring Requirements for the N®udget Program”,
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dated January 28, 1997, and “N@®udget Program and certify new monitoring systems to meet the
Monitoring Certification and Reporting Instructions”, dated requirements of the NGBudget Program shall meet the
July 3, 1997. The provisions of these documents are herebmonitoring requirements of this program as follows:
adopted by reference. i. By meeting all current Part 75 monitoring

requirements during the N@ontrol periodduring each
b. Monitoring systems are subject to initial performance calendar year.
testing and periodic calibration, accuracy testing, and ii. Monitoring systems required to be installed by the
quality assurance/quality control testing as specified inNO, Budget Program shall be installed and monitoring and
theOTCdocument titled “Guidance for Implementation of recording hourly mass emissions data on and after July 30,
Emissions Monitoring Requirements for the NBudget 1998.
Program”. If anowner or operatoruses certified iil. By monitoring hourly and cumulative N@nass
monitoring systems under Part 75 to meet the requirementemissions using certified monitoring systems for each NO
of this program and maintains and operates thosecontrol periodeach calendar year starting in 1999 in
monitoring systems according to the requirements of Paraiccordance with th®©TC documents “Guidance for
75, itis not necessary to re-perform initial certification testsimplementation of Emissions Monitoring Requirements for
to ensure the accuracy of these components under ththe NOQ Budget Program” and “NOBudget Program
NO, Budget Program. Monitoring Certification and Reporting Instructions”.

3. All existing non-Part 75 budget sourcebkall meet

c. During a period when valid data is not being recordedthe monitoring requirements of the NBudget Program
by devices approved for use to demonstrate compliances follows:
with the requirements of this section, thener or operator i. Monitoring systems required to be installed by the
shall provide substitute data in accordance with theNO, Budget Program shall be installed and monitoring and
requirements of: recording hourly emissions data on July 30, 1998.

1. ForPart 75 budget sourcethe procedures of 40 CFR i. By monitoring hourly and cumulative NOnass
Part 75, Subpart D, and Part 1 of @&Cdocumenttited  emissions using certified monitoring systems for each NO
“Guidance for Implementation of Emissions Monitoring control periodof each calendar year starting in 1999 in
Requirements for the N®Budget Program”. accordance with th®©TC documents “Guidance for

2. For non-Part 75 budget sourceshe procedures of Implementation of Emissions Monitoring Requirements for
Part 2 of theDTCdocument “Guidance for Implementation the NO, Budget Program” and “NOBudget Program
of Emission Monitoring Requirements for the NBudget Monitoring Certification and Reporting Instructions”.
Program”[except for those provisions in this document
that allow alternative methods or procedures. Any e. Theowner or operatoiof abudget sourcsubject to 40
alternative methods or procedures must be reviewed by CFR Part 75 shall demonstrate compliance with this section

the Department and the EPA] with a certified Part 75 monitoring system.

1. The authorized account representative alternate
d. Theowner or operatorof a NQ, budget sourceshall authorized account representatiwhall submit to the
meet the following emissions monitoring deadlines: Department a monitoring plan prepared in accordance with

1. All existingPart 75NO,_budget sourcesot required 40 CFR Part 75 and the additional requirements oDfhé

by the NQ Budget Program to install additional monitoring document “Guidance for the Implementation of Emission
equipment, or required to only make software changes tdvlonitoring Requirements for the N@udget Program”
implement the additional requirements of this program, shalland theOTC document “NQ Budget Program Monitoring
meet the monitoring requirements of the NBudget Certification and Reporting Instructions”.
Program as follows: i. All existing Part 75budget sourcenot required to

i. By meeting all current Part 75 monitoring install additional monitoring equipment shall submit to the
requirements during the N@ontrol periodduring each  Department a complete hardcopy monitoring plan
calendar year. containing monitoring plan changes and additions required

i. By monitoring hourly and cumulative NOnass by the NQ Budget Program no later than July 30, 1998.
emissions for the NQzontrol periodin each calendar year ThesePart 75 budget sourcesshall also submit to the
starting in 1999 in accordance with t&dC documents  Department a complete electronic monitoring plan upon
“Guidance for Implementation of Emissions Monitoring request by the Department.

Requirements for the NOBudget Program” and “NQO ii. For any Part 75budget sourceaequired to install
Budget Program Monitoring Certification and Reporting and certify hew monitoring systems, submit to the
Instructions”. Department a complete hardcopy monitoring plan

2. All existingPart 75budget sourcesequired to install  acceptable to the Department at least 45 days prior to the
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initiation of certification tests for the new system(s). Theseunder Part 75, NOemissions in pounds per hour shall be
Part 75 budget sourceshall also submit to the Department determined using the Part 75 NGEMSand the flow
a complete electronic monitoring plan upon request by themonitor. The NQemission rate in pounds per million BTU
Department. shall be determined using the procedure in 40 CFR Part 75,
ii. Fornewbudget sourcesinder 40 CFR Part 75, Appendix F, Section 3. The hourheat inputshall be
submit to the Department the N®udget Program determined by using the procedures in 40 CFR Part 75,
information with the hardcopy Acid Rain Program Appendix F, Section 5. The N@missions in pounds per
monitoring plan no later than 90 days prior to the projectedhour shall be determined by multiplying the Ne&dnissions
Acid Rain Program participation date. These ramt 75 rate (in pounds per million BTU) by theeat inputrate (in
budget sourcesshall also submit to the Department a million BTU per hour).
complete electronic monitoring plan upon request by the 4. If thePart 75 budget sourcdoes not have a certified
Department. flow monitor, but does have a certified NOCEMS the
2. Theauthorized account representative alternate  NO, emissions rate in pounds per hour shall be determined
authorized account representativehall obtain by using the NQCEMSto determine the NOemission
certificationof the NQ emissions monitoring system in rate in pounds per million BTU and theat inputshall be
accordance with 40 CFR Part 75 and the additionaldetermined by using the procedures in 40 CFR Part 75,
requirements of th®©TC document “Guidance for the Appendix D. The NQemissions rate (in pounds per hour)
Implementation of Emission Monitoring Requirements for shall be determined by multiplying the N@missions rate
the NQ, Budget Program” and th@TC document “NQ (in pounds per million BTU) by theeat inputrate (in
Budget Program Monitoring Certification and Reporting million BTU per hour).
Instructions”. 5. If the Part 75 budget sourcases the procedures in
i. If the Part 75 budget sourceuses certified 40 CFR Part 75, Appendix E, to determine the, B@ission
monitoring systems under Part 75 to meet the requirementgate, the NQ emissions in pounds per hour shall be
of the NQ Budget Program and maintains and operatesdetermined by multiplying the NCemissions rate (in
those monitoring systems according to the requirementgpounds per million BTU) determined using the Appendix E
of Part 75, it is not necessary to re-perform initial procedures times theeat input(in million BTU per hour)
certification tests to ensure the accuracy of the monitoringdetermined using the procedures in 40 CFR Part 75,
systems under the N@udget Program. Appendix D.

A. Formula verifications must be performed to 6. If the Part 75 budget sourcases the procedures in
demonstrate that the data acquisition system accuratel0 CFR Part 75, Subpart E, to determine M@ission rate,
calculates and reports N@nass emissions (Ib/hr) based the NO, emissions in pounds per hour shall be determined
on hourlyheat inpu(MMBTU/hr) and NQ emission rate  using the alternative monitoring method approved under

(Ib/MMBTU). 40 CFR Part 75, Subpart E, and the procedures contained
B.Formula verifications shall bsubmittedto the in theOTCdocument titled “Guidance for Implementation
Department no later than July 30, 1998. of Emission Monitoring Requirements for the NBudget
ii. If it is necessary for thewner or operatof aPart Program”.
75budget sourceo install and operate additional NOr 7. The relevant procedures of ti&@TC document

flow systems or fuel flow systems because of stack and'Guidance for the Implementation of Emission Monitoring
unit configuration, th@wner or operatomust certify the ~ Requirements for the NOBudget Program” shall be
monitoring systems using the procedures of 40 CFR Paremployed for unusual or complicated stack configurations.
75.

A. Successful certification testing of the monitoring f. The owner or operatorof abudget sourcenot subject
system in accordance with the requirements of 40 CFR Pairtio 40 CFR Part 75 shall seek the use of g MOnitoring
75 shall be completed no later than April 30, 1999. method to comply with this regulation as follows:

B.A certification test notice and protocol shall be 1. Theauthorized account representativg alternate
submittedto the Department for approval no later than 90 authorized account representatiwshall prepare and
days prior to the anticipated performance of the certificationsubmit to the Department for approval a hardcopy
testing. monitoring plan for each N(udget sourceUpon request

C.A certification report meeting the requirements of by the Department, theuthorized account representative
the OTC document “NQ Budget Program Monitoring or alternateauthorized account representatiggall also
Certification and Reporting Instructions” shallfaébmitted  submit to the Department a complete electronic monitoring
to the Department no later than 45 days following theplan. Sources subject to the program on July 1, 1998 shall
performance of the certification testing. submit the complete monitoring plan no later than April

3. If thePart 75 budget sourdeas a flow monitor certified 30, 1998. Sources becoming subject to thmlget
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program after July 1, 1998 must submit a complete B.Procedures which will be utilized to demonstrate
monitoring plan no later than 90 days prior to projectedthat any control equipment in operation during the testing
initial participation date. The monitoring plan shall be to develop source specific emission factors, or during
prepared in accordance with the requirements oXh€ development of load-based emission curves, are in use
documents “Guidance for the Implementation of the when those emission factors are applied to estimate NO
Emission Monitoring Requirements for the NBudget emissions.

Program” and “NQ Budget Program Monitoring and C.Alternative uncontrolled emission rates to be used
Certification and Reporting Instructions”, and shall to estimate NQemissions during periods when control
contain the following information, as a minimum: equipment is not being used or is inoperable.

i. A description of the monitoring method to be used. ix. Ifthe monitoring method utilizes fuel flow meters

ii. A description of the major components of the to determineheat inputand said meters have not been
monitoring system including the manufacturer, serial certified pursuant to 40 CFR Part 75, the monitoring plan
number of the component, the measurement span of thehall include a description of all components of the fuel
component and documentation to demonstrate that thélow meter, the estimated accuracy of the fuel flow meter,
measurement span of each component is appropriate tthe most recent calibration of each of the components and
measure all of the expected values. This requirementhe original accuracy specifications from the manufacturer
applies to all monitoring systems including NOEMS of the fuel flow meter.
which have not been certified pursuantto 40 CFR Part 75.  x Thesubmittedcomplete monitoring plan shall meet

ii. An estimate of the accuracy of the system andall of the provisions of Part 2, Section |l of ti@rC
documentation to demonstrate how the estimate ofdocument “Guidance for the Implementation of the Emission
accuracy was determined. This requirement applies to alMonitoring Requirements for the N@udget Program”
monitoring systems that are not installed/being installedand theOTC document “NQ Budget Program Monitoring
in accordance with the requirements of 40 CFR Part 75. Certification and Reporting Instructions”.

iv. A description of the tests that will be used for 2 Theauthorized account representative alternate
initial certification, initial quality assurance, periodic quality authorized account representativehall obtain
assurance, and relative accuracy. certification of the NQ emissions monitoring system in

v. If the monitoring method of determinirgat input  accordance with the requirements of &C documents
involvesboiler efficiency testing, a description of the tests “Guidance for the Implementation of the Emission
to determinéboiler efficiency. Monitoring Requirements for the N@®udget Program”

vi. If the monitoring method uses fuel sampling, a and “NO, Budget Program Monitoring Certification and
description of the test to be used in the fuel samplingReporting Instructions”.

program. i. The certification testing shall be successfully
vii. If the monitoring method utilizes a generic default completed no later than April 30, 1999.
emission rate factor, the monitoring plan shall identify the ii. A certification test notice and protocol shall be

generic default emission rate factor and provide submittedto the Department no later than 90 days prior to
documentation of the applicability of the generic default the anticipated performance of the certification testing.
emission rate factor to theon-Part 75 budget source iii. A certification report meeting the requirements of
viii. If the monitoring method utilizes a unit specific the OTC document “NQ Budget Program Monitoring
default emission rate factor the monitoring plan shall Certification and Reporting Instructions” shallfagomitted

include the following: to the Department no later than 45 days following the
A. All necessary information to support the performance of the certification testing.
emission rate including: 3. Theowner or operatoof anon-Part 75 budget source

1. Historical fuel use data and historical emissions shall monitor NQ emissions in accordance with one of the
test data if previous testing has been performed prior tdollowing requirements:
May 1, 1997 to meet other state or federal requirements i. Any non-Part 75 budget sourdhat has a maximum
and the testing was performed using Department approvedated heat inputcapacity of 250 MMBTU/hr or greater
methods and protocols; or which is not a peaking unit as defined in 40 CFR 72.2, or
2. If emissions testing is performed to determine whose operating permit allows for the combustion of any
the emission rate, include a test protocol explaining thesolid fossil fuel, or is required to install a NOEMSfor
test to be conducted. All test performed on or after May 1,the purposes of meeting either the requirements of 40 CFR
1997 must meet the requirements of 40 CFR Part 75Part 60 or any other Department or Federal requirement,
Appendix E, and the requirements of ®@&C document  shallinstall, certify, and operate a NOEMS Any budget
“Guidance for Implementation of Emission Monitoring sourcethat has previously installed a NOEMSfor the
Requirements for the N®Budget Program”. purposes of meeting either the requirements of 40 CFR
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Part 60 or any other Department or Federal requiremenspecific maximum potential NOemission rates in
shall certify and operate the NCGEMS accordance with the requirements of Part 2 of @eC
A. The NO, CEMSshall be used to measure stack document “Guidance for Implementation of Emission
gas NQ concentration and the N@missions rate in Ib/  Monitoring Requirements for the N@udget Program.”
MMBTU calculated in accordance with the procedures in D. Theowner or operatoof aboiler non-Part 75
40 CFR Part 75, Appendix F. budget sourcemay request the use of default emission
B.Any non-Part 75 budget souraatilizing a NQ, factors to determine N@missions, in pound per MMBTU,
CEMSshall meet the following requirements from @EC as follows:
document “Guidance for the Implementation of Emission 1. For oil-fired boilers, the generic default
Monitoring Requirements for the N@udget Program”: emission factor is 2.0 pounds of N@er MMBTU.
1. Initial certification requirements identified in 2. For gas-firedboilers, the generic default
Part 2, Section Ill. emission factor is 1.5 pound of NPer MMBTU.
2. Quality assurance requirements identified in Part 3. Theowner or operatoof oil-fired and gas-fired
2, Section IV. boilersmay perform testing, in accordance with Department
3. Re-certification requirements identified in Part approved methods, to determine unit specific maximum
2, Section V. potential NQ emission rates in accordance with the
ii. The owner or operatorof anon-Part 75 budget requirements of th@®®TC document “Guidance for
sourcenot required to install a NG@CEMSin accordance  Implementation of Emission Monitoring Requirements for
with Section 13(f)(3)(i) of this regulation may elect to install the NO, Budget Program.
a NO, CEMSmeeting the requirements of 40 CFR Part 75 or 4. Theowner or operatoof anon-Part 75 budget source

Section 13(f)(3)(i) of this regulation. may determindeat inputin accordance with the following
ii. Theowner or operatorof anon-Part 75 budget guidelines:

sourcethat is not required to have a NCEMSmay request i. The owner or operatorof a non-Part 75 budget

approval from the Department to use any of the following sourceusing a NQCEMSto measure NQemission rate

methodologies to determine the Nénmission rate: may elect to measure stack flow and diluent, ©0CQ)

A. Theowner or operatoof anon-Part 75 budget  concentration and use the procedures of 40 CFR Part 75,
sourcemay request the use of an alternative monitoring Appendix F, to determine the houthgat input For flow
methodology meeting the requirements of 40 CFR Part 75monitoring systems, theon-Part 75 budget souramust
Subpart E. The Department must approve the use of ameet all applicable requirements of 40 CFR Part 75.
alternative monitoring systerhefore such system is ii. The owner or operatorof a non-Part 75 budget
operated to meet the requirements of the \BDdget  sourcecombusting only oil and/or natural gas may
Program. If the methodology must be incorporated into adetermine hourhheat inputrate by monitoring fuel flow
permit pursuant to Regulation 30 of Delaware’s and conducting fuel sampling.

“Regulations Governing the Control of Air Pollution”, the A. Theowner or operatoof anon-Part 75 budget
methodology must also be approved by the EPA. sourcemay monitor fuel flow by using fuel flow meter

B.Theowner or operatoof aboiler or combustion  systems certified under 40 CFR Part 75, Appendix D, or as
turbinenon-Part 75 budget sourcenay request the use defined in Part 2, Section Ill of th©TC document
of the procedures contained in 40 CFR Part 75, AppendiX'Guidance for Implementation of Emissions Monitoring
E, to measure the NCemission rate, in Ib/MMBTU, Requirements for the N®Budget Program”.
consistent with the requirements identified in Part 2 of the B.Theowner or operatorof a non-Part 75 budget
OTC document “Guidance for the Implementation of sourcecombusting oil may perform oil sampling and testing
Emission Monitoring Requirements for the NBudget in accordance with the requirements of 40 CFR Part 75 or
Program. Part 2, Section I(C)(2) of tHeTCdocument “Guidance for

C.Theowner or operatorof a combustion turbine the Implementation of Emissions Monitoring Requirements
non-Part 75 budget sourcmay request the use of default for the NQ Budget Program”.
emission factors to determine N@missions, in pounds C.Theowner or operatorof anon-Part 75 budget
per MMBTU, as follows: sourcecombusting gas must determine the heating value

1. For oil-fired combustion turbines, the generic of the gas in accordance with the requirements of 40 CFR
default emission factor is 1.2 pounds of N\@r MMBTU. Part 75 or the methodologies approved in Part 2, Section
2. For gas-fired combustion turbines, the genericI(C)(2) of the OTC document “Guidance for the

default emission factor is 0.7 pound of Ng&&r MMBTU. Implementation of Emissions Monitoring Requirements for
3. Theowner or operatoof oil-fired and gas-fired  the NQ Budget Program”.
combustion turbines may perform testing, in accordance ii. Theowner or operatorof anon-Part 75 budget

with Department approved methods, to determine unitsourceelectrical generating unit less than 25 megawatts
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rated capacity that combusts only oil or gas may petitionSection I, of theOTC document “Guidance for the
the Department to determiheat inputoy measuring fuel  Implementation of Emission Monitoring Requirements for
used on a frequency of greater than one hour but no lesthe NOQ Budget Program”.

than weekly. vi. The owner or operatorof anon-Part 75 budget

A. The fuel usage must be reported on an hourlysourcemay petition the Department to use a unit-specific
basis by apportioning the fuel based on electrical load inmaximum hourlyheat inputbased on the higher of the
accordance with the following formula: manufacturer’s rated capacity or the highest observed

hourly heat inputin the period beginning five years prior
Hourly fuel usage = Hourly electrical load x total fuel usage to the program participation date. The Department may
approve a lower maximurheat inputif an owner or
Total electrical load operator demonstrates that the highest observed hourly
heat inputin the last five years is not representative of the

B.Theowner or operatorof anon-Part 75 budget  unit's current capabilities because modifications have been
sourcecombusting oil may perform oil sampling and testing made limiting its capacity permanently.
in accordance with the requirements of 40 CFR Part 75 or  vii. Methods used for determinationloéat inputare
Part 2, Section I(C)(2) of tHeTCdocument “Guidance for subject to both applicable initial and periodic relative
the Implementation of Emissions Monitoring Requirementsaccuracy and quality assurance testing requirements in
for the NQ Budget Program”. accordance with the following provisions of tierC

C.Theowner or operatorof anon-Part 75 budget document“Guidance for Implementation of Emissions
sourcecombusting gas must determine the heating valueMonitoring Requirements for the N®@udget Program”:
of the gas in accordance with the requirements of 40 CFR A. Initial certification requirements identified in
Part 75 or the methodologies approved in Part 2, SectiorPart 2, Section Ill.

I(C)(2) of the OTC document “Guidance for the B.Quality assurance requirements identified in Part

Implementation of Emissions Monitoring Requirements for 2, Section IV.

the NO, Budget Program”. C.Re-certification requirements identified in Part 2,
iv. Theowner or operatorof anon-Part 75 budget  Section V.

sourcethat combusts only oil and/or gas and has elected 5. Once the NQemission rate in pounds per million BTU

to use a unit-specific or generic default N€nission rate,  has been determined in accordance with Section 13(f)(3)

may petition the Department to determine hohdgt input  of this regulation and thieeat inputrate in MMBTU per

based on fuel use measurements for a specified period théiour has been determined in accordance with Section

is longer than one hour. 13(f)(4) of this regulation, the two values shall be multiplied

A. The petition must include a description of the together to result in NOemissions in pounds per hour
periodic measurement methodology, including an and reported to thdETSin accordance with Section 15 of
assessment of its accuracy. this regulation.

B.Each time period must begin on or after May 1 6. The relevant procedures of tf&TC document
and conclude on or before September 30 of each calenddGuidance for Implementation of Emission Monitoring
year. Requirements for the NOBudget Program” shall be

C.To determine hourly input, th@vner or operator  employed for unusual or complicated stack configurations.
shall apportion the long term fuel measurements to
operating hours during theontrol period Section 14 - Recordkeeping

D. Fuel sampling and analysis must conform to the
requirements of Part 2, Section I(C)(2) of @ECdocument The owner or operatorof any budget sourceshall
“Guidance for Implementation of Emission Monitoring maintain, for a period of at least five years, copies of all
Requirements for the N®Budget Program”. measurements, tests, reports, data, and other information

v. The owner or operatorof anon-Part 75 budget required by this regulation.
sourcethat combusts any fuel other than oil or natural gas
may petition the Department to use an alternative methodection 15 - Emissions Reporting
of determiningheat input including:
A. Conducting fuel sampling and analysis and a. The Authorized account representativa alternate

monitoring fuel usage. authorized account representatifgg eachbudget source
B.Using boiler efficiency curves and other shall submitto th&lETSAdministrator electronically in a
monitored information such dmiler steam output. format which meets the requirements of the EPA's Electronic

C.Any other method approved by the Department Data Reporting (EDR) convention, emissions and operating

and which meets the requirements identified in Part 2,information-{ferthe-second-and-thirc-catendareguarter of
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each—year]in accordance with th®©TC documents
“Guidance for the Implementation of Emission Monitoring b. The authorized account representativg alternate
Requirements for the NOBudget Program” and “NO  authorized account representativé a budget source
Budget Program Monitoring Certification and Reporting subject to 40 CFR Part 75 shall submit NEDdget Program
Instructions”. qguarterly data to the U.S. EPA as part of the quarterly
1. All existing Part 75budget sourcesiot required to  reportssubmittedor the compliance with 40 CFR Part 75.

install additional monitoring equipment shall meet the
reporting requirements of the N@udget Program as c. The authorized account representative alternate
follows: authorized account representativéabudget sourcaot

i. By meeting all current Part 75 reporting requirements subject to 40 CFR Part 75 shall submit N\XDdget program
and reporting the additional unit identification information quarterly data to the U.S. EPA as follows:
as required by the N@®udget Program (100 and 500 level 1. For non-Part 75 budget sourcesot utilizing NO,
records) beginning with submittal of the quarterly report CEMS submit two quarterly reports each year, one for the

for the third calendar quarter of 1998. second quarter and one for the third quarter.
ii. It is not necessary to submit hourly N@nass 2. Fornon-Part 75 budget sourcesing any NQCEMS
emissions data in 1998. based measurement methodology, submit a complete

ii. Beginning with the quarterly report for the second quarterly report for each quarter in the year.
quarter of 1999, report all Part 75 required information and 3. The submission deadline is thirty days after the end
all additional information required by the N®udget of the calendar quarter. If the thirtieth day falls on a
Program including: weekend or federal holiday, the reporting deadline is
A. Additional unit identification information. midnight of the first day following the holiday or weekend.
B.Hourly NO, mass emissions in pounds per hour
based on reported hourlyeat inputand hourly NQ d. Should audget sourcde permanently shutdown, the

emission rate. authorized account representatigealternate@uthorized
C.Cumulative NQ control period NO, mass  account representativmay submit a written request the
emissions in tons per N@ontrol period Department for an exemption from the requirements of
D. Additional monitoring plan information related Sections 13 and 14 of this regulation. The shutdown
to the NQ Budget Program. exemption request shall identify thedget sourcéeing
E. Certification status information as required by the shutdown and the date of permanent shutdown. Within
NO, Budget Program. 30 days of receipt of the shutdown exemption request, the
2. Beginning with the quarterly report for the third Department shall:
quarter of 1998, abPart 75 budget sourcethat are required 1. If the Department does not approve the shutdown

to install and certify new monitoring systems to meet theexemption request, tteuthorized account representative
requirements of the NBudget Program, shall meet the shall be notified in writing, including the reason(s) for not
reporting requirements of the N@udget Program by approving the request.

meeting all current Part 75 reporting requirements and the 2. If the Department approves the shutdown exemption
additional reporting requirements of the NBudget request:

Program includingubmittalof the following information: i. The authorized account representatiwhall be
i. Additional unit identification information. notified in writing.
i. Hourly NO, mass emissions in pounds per hour ii. The Department shall notify thEETS Administrator

based on reported hourlyeat inputand hourly NQ of the approved shutdown request.
emission rate.
ii. Cumulative NO, control period NO, mass  Section 16 - End-of Season Reconciliation
emissions in tons per N@ontrol period
iv. Additional monitoring plan information related to a.Allowancesnay be used for compliance with this program

the NO, Budget Program. in a designated compliance year by being ¢ompliance
v. Certification status information as required by the accountas of December 31 of the subject year, or by being
NO, Budget Program. identified in anallowance transferrequest that is

3. All non-Part 75 budget sourceshall meet the submittedoy December 31 of the subject year.
reporting requirements of the N@udget Program by
reporting all information required by the N@udget b.Each year during the period November 1 through
Program as well as reporting hourly and cumulative, NO December 31, inclusive, thauthorized account
mass emissions beginning with the quarterly report for therepresentative or alternate authorized account
third quarter of 1998. representativeshall request th&lATS Administrator to
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deductcurrent yearallowancesfrom the compliance
accountequivalent to the NOemissions from thbudget
sourcein the most recentontrol period This request
shall be submitted by the authorized account
representative or alternate authorized account
representativeéo theNATSAdministratorby not later than
December 31. This request shall identify tioenpliance
accountof the budget sourceand the serial number of
each of theallowancesto be deducted.

1. Allowancesallocated for the current NCcontrol
period may be used without restriction.

2. Allowancesallocated for future NQcontrol periods
may not be used.

3. Allowanceswhich were allocated for any preceding
NO, control periodwhich were banked may be used in the
currentcontrol period. Banked allowanceshall be
deducted against NGemissions in accordance with the
ratio of NQ, allowancesto emissions as specified in
Section 12 of this regulation.

c. If the emissions from &udget sourcen the current
control periodexceed thallowancesheld in thatoudget
source’scompliance accounftor thatcontrol period

1. Thebudget sourcshall obtain additionallowances

made an error in recording transfer information that was
submittedn accordance with Section 11 of this regulation,
provided that such claim of error notificatiorsisbmitted
to theNATS Administratoby no later than 15 business
days following the date of the notification by tNATS
Administrator pursuant to actions taken in accordance
with Section 16(d) of this regulation.

1. Such claim of error notification shall be in writing and
shall include:

i. A description of the error alleged to have been made
by theNATS Administratar

ii. A proposed correction of the alleged error.

ii. Any supporting documentation or other
information concerning the alleged error and proposed
corrective action.

iv. The following statement:l“certify under penalty
of law that | have personally examined, and am familiar
with, the statements and information submitted in this
document and all its attachments. Based on my inquiry of
those individuals with primary responsibility for
obtaining the information, | certify that the statements
and information are to the best of my knowledge and belief
true, accurate, and complete. | am aware that there are
significant penalties for submitting false statements and

by December 31 of the subject year so that the total numbeimformation or omitting required statements and

of allowancesin the compliance accounimeeting the
criteria of Section 16(b)(1) through (3) of this regulation,
includingallowancesdentified in anyallowance transfer
request properlgubmittedto theNATSAdministratorby

information, including the possibility of fine or
imprisonment.”

v. Signature of thauthorized account representative
or alternateauthorized account representatiamd date

December 31 of the subject year, equals or exceeds thef signature.

control periodemissions of NQrounded to the nearest
whole ton.

2. If there is an insufficient number of N@llowances
available for NQ allowance deductionthe source is out
of compliance with this regulation and subject to

2. TheNATS Administratqrat theNATS Administrator’s
sole discretion based on the documentation provided, shall
determine what changes, if any, shall be made to the
accoun(s) subject to the alleged error. Not later than 20
business days after receipt of a claim of error notification,

enforcement action and penalties pursuant to Section 18he NATS Administratoishall submit to theauthorized

of this regulation.

account representativand to the Department a written
response stating the determination made, any action taken

d.If by the December 31 compliance deadline theby the NATS Administratgrand the reason(s) for the

authorized account representatigealternateauthorized
account representativeither makes no NQallowance
deductionrequest, or a NQallowance deductionequest
insufficient to meet thallowancesrequired by the actual

emissions, a violation of this regulation may have occurredAdministratots own motion.

and theNATSAdministrator may deduct the necessary
number of NQ allowancesfrom the budget source’s
compliance account The NATSAdministrator shall
provide written notice to theuthorized account
representativehat NQ allowanceswere deducted from
the source’saccount

e. Theauthorized account representativg alternate
authorized account representativeay notify theNATS
Administratorof any claim that th&NATS Administrator

determination and actions.

3. TheNATS Administratomay, without prior notice of
a claim of error and at thHATS Administratds sole
discretion, correct any errors in any account onNAG S
TheNATS Administrator
shall notify theauthorized account representatiand
the Department no later than 20 business days following
any such corrections.

Section 17 - Compliance Certification

a. For each NQallowancecontrol period theauthorized
account representativer alternateauthorized account
representativeof eachbudget sourceshall submit to the
Department an annual compliance certification.
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imprisonment.
b. The compliance certification shall bebmittedho later 9. Signature of thébudget source’authorized account
than December 31 of each year. representative or alternate authorized account
representativeand the date of signature.
c. The compliance certification shall contain, at a minimum,
the following information: d. The Department may verify compliance by whatever
1. Identification of thebudget sourceincluding the = means necessary, including but not limited to:
budget source’mame and address, the name of the 1. Inspection of facility operating records.

authorized account representativend alternate 2. Obtaining information orallowance deductiorand

authorized account representatjvié any, and theNATS  transfers from th&lATS Administratar

account number 3. Obtaining information on emissions from tNETS
2. A statement indicating whether or not emissions dataAdministrator

was submittedto the NETS Administrator pursuant to 4, Testing emission monitoring devices.

Section 15 of this regulation. 5. Requiring thebudget sourcdo conduct emissions

3. A statement indicating whether or not thedget  testing using testing methods approved by the Department.
sourceheld sufficient NQ allowances as determined in
Section 16 of this regulation, in itompliance account Section 18 - Failure to Meet Compliance Requirements
for the NQ allowancecontrol periodas of December 31
of the subject year, or by being identified inalowance a. If the emissions fromlaudget sourcexceedallowances
transferrequest that wasubmittedoy December 31 of the held in thebudget source’csompliance accountor the
subject year, to equal or exceed thelget source'sctual control periodas of December 31 of the subject year, the
emissions as reported to thEETSAdministratorfor the NATSAdministrator shall deductallowancesfrom the
control period budget source’sompliance accounfior the nextcontrol

4, A statement of certification whether the monitoring periodat a rate of three (Z)lowancesfor every one (1)
plan which governs theudget sourcevas maintained to  ton ofexcess emissions

reflect actual operation and monitoring of thedget source 1. TheNATS Administratoshall provide written notice
and contains all information necessary to attributeto thebudget source’s authorized account representative
monitored emissions to tHeudget source that NO, allowanceswere deducted from thbudget

5. A statement of certification that all emissions from the source’saccount.
budget sourcenvere accounted for, either through the 2 Theauthorized account representative alternate
applicable monitoring or through application of the authorized account representatineay notify theNATS
appropriate missing data procedures. Administratorof any claim that th&NATS Administrator

6. A statement whether the facts that form the basis formade an error in recordirsgibmittedransfer information
certification of each monitor or monitoring method in accordance with Section 16(e) of this regulation.
approved in accordance with Section 13 of this regulation
have changed. b.In addition to NQallowance deductiopenalties under

7. If a change is required to be reported in accordanceection 18(a) of this regulation, the Department may enforce
with Section 17(c)(6) of this regulation, specify the nature the provisions of this regulation under 7 Del. C. Chapter
of the change, when the change occurred, and how th€0. For the purposes of determining the number of days of
budget source’scompliance status was determined violation, anyexcess emissiotisr thecontrol periodshall
subsequent to the change, including what method was usegresume that each day in thentrol period(153 days)
to determine emissions when a change mandated the neaanstitutes a day in violation unless thedget source
for monitor re-certification. can demonstrate, to the satisfaction of the Department,

8. The following statement in verbatim, ¢ertify under  that a lesser number of days should be considered.
penalty of law that | have personally examined, and am
familiar with, the statements and information submitted Section 19 - Program Audit
in this document and all its attachments. Based on my
inquiry of those individuals with primary responsibility a. The Department shall conduct an audit of the Bi@iget
for obtaining the information, | certify that the statements Program prior to May 1, 2002, and at a minimum every three
and information are to the best of my knowledge and beliefears thereafter. The audit shall include the following:
true, accurate, and complete. | am aware that there are 1. Confirmation of emissions reporting accuracy through
significant penalties for submitting false statements andvalidation of NQ allowance monitoring and data
information or omitting requird statements and acquisition systems at thmidget source
information, including the possibility of fines or 2.Examination of the extent to whichanked
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allowanceshave, or have not, contributed to emissions
in excess of théudgetfor eachcontrol periodcovered
by the audit.

3. An analysis of the geographic distribution of
emissions as well as hourly and daily emission totals in
the context of ozone control.

4. An assessment of whether the program is providing
the level of emissions reductions anticipated and included
in the SIP.

b. The Department shall prepare a report on the results of
the audit. The Department shall seek public input on the
conclusions contained in the audit report and provide for
a public notice, public comment period, and allow for the
request to hold a public hearing on the conclusions
contained in the report.

c. In addition to the Department audit, the Department may
seek a third party audit of the program. Such an audit
could be implemented by the Department or could be
performed on a region-wide basis under the supervision of
theOTC.

d. Should an audit result in recommendations for program
revisions at the state level, the Department shall consider
the audit recommendations, in consultation with@ieC,

and if found necessary, propose the appropriate program
revisions as changes to current procedures or
modifications to this regulation.

Section 20 - Program Fees

The authorized account representativog alternate
authorized account representativé eachcompliance
accountand eaclhgeneral accounshall pay fees to the
Department consistent with the fee schedule established
from time to time by the Delaware General Assembly, should
a fee schedule be established.
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NO, BUDGET PROGRAM --- APPENDIX“A”

COMPANY FACILITY and OoTC EXCEPTIONAL RESERVE FINAL SOURCE

PLANT POINT IDENTIFIED CIRCUMSTANCEP ALLOWANCES ALLOWANCES TYPE
ALLOWANCES ALLOWANCES

DELMARVA

POWER Christiana Sub 001| 6 -0- 1 7 Non-Part 75
Christiana Sub 002| 6 -0- 1 7 Non-Part 75
Delaware City 002 | 1 -0- 1 2 Non-Part 75
Edge Moor 001 1 -0- 1 2 Non-Part 75
Edge Moor 002 241 -0- 1 242 Part 75
Edge Moor 003 345 -0- 1 346 Part 75
Edge Moor 004 621 28 1 650 Part 75
Hay Road 001 49 -0- 1 50 Non-Part 75
Hay Road 002 34 -0- 1 35 Non-Part 75
Hay Road 3 -0- -0- -0- -0- Part 75
Indian River 001 340 -0- 1 341 Part 75
Indian River 002 397 -0- 1 398 Part 75
Indian River 003 834*** -0- 1 835 Part 75
Indian River 004 1,652 -0- 2 1,654 Part 75
Indian River 10** | -0- -0- 1 2 Non-Part 75
Madison Str. 001 -0- -0- 1 1 Non-Part 75
West Sub 001 2 -0- 1 3 Non-Part 5

DFD Operating McKee Run 001 |72%*** -0- 1 73 Non-Part 75

Services McKee Run 002 |44*** -0- 1 45 Non-Part 75
McKee Run 003 184 -0- 2 186 Part 75
VanSant 1 -0- -0- -0- -0- Part 75

FIRST STATE| Co-Gen 1** -0- -0- 2 203 Non-part 75

STAR Delaware Cityooe**+|-0- -0- 1 94 Non-Part 7%

ENTERPRISH Delaware City 019%* 20 -0- 1 105 Non-Part 75
Delaware City 034 | 70 -0- 1 21 Non-Part 75
Delaware City 067 | 93 -0- 1 71 Non-Part 75
Delaware City 068 | 206 -0- 1 207 Non-Part 75
Delaware City 069 | 227 -0- 1 228 Non-Part 75
Delaware City 070 | 214 -0- 2 216 Non-Part 75
Delaware City 072 | -O- -0- -0- -0- Non-Part 75
Delaware City 074 117 -0- 1 114 Non-Part 75
Delaware City 105 -0- -0- -0- -0- Non-Part 75

TOTAL: 5,776 28 32 6,142

NOTES: () These Units did not start operation until after 1990.
(**) Units operated in the 1990 N@ontrol period but were not included in thE990 OTC
Baseline Emissions Inventory.
(***) OTC MOU allowances corrected froml990 OTC Baseline Emissions Inventorydue to use
of incorrect RACT factor.
(****) OTC MOU allowances corrected fraltB90 OTC Baseline Emissions Inventofydue to incor-
rect reporting of 1990 fuel use information.
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NO, BUDGET PROGRAM APPENDIX “B”

COMPANY FACILITY 1990 BASELINE 1990 BASELINE 1990 BASELINH RACT

or PLANT POINT HEAT INPUT NQ EMISSIONS EMISSION RATE| NQ, EMISSIONS
(10° BTU) (Tons) (Ib/mmBTU) (Tons)

DELMARVA POWER Christiana Sub 001 16,245 5.8 0.709 5.8
Christiana Sub 002 15,447 5.5 0.709 5.5
Delaware City 002 1,612 0.6 0.703 0.6
Edge Moor 001 1,835 0.7 0.708 0.7
Edge Moor 002 2,409,836 655.8 0.545 648.1
Edge Moor 003 3,451,182 928.7 0.540 516.0
Edge Moor 004 6,213,944 1,436.8 0.463 1,147.
Hay Road 001 938,341 49.0 0.105 49.0
Hay Road 002 631,111 33.6 0.106 33.6
Hay Road 3 -0- -0- -0- -0-
Indian River 001 1,816,612 755.6 0.828 755.6
Indian River 002 2,134,257 882.3 0.828 882.3
Indian River 003 4,521,301 1,853.7 0.819 762.1
Indian River 004 8,747,546 3,671.6 0.838 1,830.
Indian River 10 -0- -0- -0- -0-
Madison Street 001 1,079 0.4 0.706 0.4
West Sub 001 6,105 2.2 0.709 2.2

DFD McKee Run 001 344,472 91.6 0.524 55.0
McKee Run 002 211,742 56.3 0.505 33.8
McKee Run 003 1,724,601 411.7 0.447 321.8
VanSant 1 -0- -0- -0- -0-

FIRST STATE Co-Gen I -0- -0- -0- -0-

STAR ENTERPRISH Delaware City 006 -0- -0- -0- -0-
Delaware City 019 318,601 20.1 0.126 20.1
Delaware City 034 1,100,470 69.5 0.126 69.5
Delaware City 067 931,712 229.0 D.486 116.5
Delaware City 068 1,820,133 588.5 0.647 345.8
Delaware City 069 2,002,309 647.4 0.647 440.5
Delaware City 070 1,888,905 610.7 0.647 368.3
Delaware City 072 -0- -0- -0- -0-
Delaware City 074 1,847,552 116.7 0.126 116.7
Delaware City 105 -0- -0- -0- -0

NOTES: Data as identified it1990 OTC NQ, Baseline Emission Inventory,

Final OTC NQ, Baseline Inventory, Point-Segment Level Data.

O These Units did not start operation until after 1990.

™ Indian River Point 10First State Co-Gen,landDelaware City 008vere not included in the

Reference Document, but were operating in the 1990 ¢&¢@trol period.
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Symbol Key

Roman type indicates the text existing prior to the emergency regulation being promulgaliedype
indicates new text. Language which-s-striken-throinglicates text being deleted.

Emergency Requlations

Under 29Del.C. 810119, if an agency determines that an imminent peril to the public health, safety or
welfare requires the adoption, amendment or repeal of a regulation with less than the notice req@edl 1. 2
810115, then the following rules shall apply: (1) The agency may proceed to act without prior notice or hearing
or upon any abbreviated notice and hearing that it finds practicable; (2) The order adopting, amending or rgpealing
a regulation shall state in writing the reasons for the agency’s determination that such emergency action is ngcessary;
(3) the order effecting such action may be effective for a period of not longer than 120 days and may be renewed
once for a period not exceeding 60 days; (4) When such an order is issued without any of the public progedures
otherwise required or authorized by Chapter 101 of Title 29, the agency shall state as part of the order that it will
receive, consider and respond to petitions by any interested person for the reconsideration or revision thereof; and
(5) The agency shall submit a copy of the emergency order to the Registrar for publication in the next issug of the
Register of Regulations.

with the ABC benefit in determining the number of hours a

DEPARTMENT OF HEALTH & household is required to participate in workfare, which is a
SOCIAL SERVICES work experience program in which participants work to earn

Statutory Authority: Public Law 104-193 their benefits.
NATURE OF PROPOSED REVISIONS:

IN THE MATTER OF:

|
| I

REVISION OF REGULATION | 9910 Simplified Food Stamp Program
|

CONTAINED IN DSSM 9910 DSS was approved by Food and Nutrition Service, under the

United States Department of Agriculture, to operate a
Simplified Food Stamp Program (SFSP). The SFSP permits
Delaware Health and Social Services has determined that w;uedums'fm
. N o . 0od stamp rules. Delaware’s SESP has two components:

threat to the public welfare exists if revision of regulations
contained in DSSM Section 9910 is not implemented without
prior notice or hearing. Failure to do so would jeopardize thef
agency from meeting the required mandatory participation
rates and thus threaten full federal funding for Delaware
under the Temporary Assistance for Needy Families (TANF)
program.

NATURE OF THE PROCEEDINGS:

1. the alignment of ABC’s Self-Sufficiency sanctions
or Food Stamps; and

2. work for your welfare (workfare) program rules.

Households in which all members, or one or more members,

receive ABC may participate in the SFSP. Non-Public

Assistance (NPA) households will not participate in the

SESP.

* Replaces food stamp workfare penalties with the ABC

workfare program requirements and penalties. The SFSP will follow all the regular food stamp rules for
determining eligibility and certifying households. Under the

¢ Allows the agency to use the food stamp allotment alongSFSP, there are four basic changes in the food stamps rules

SUMMARY OF PROPOSED REVISIONS:
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that will affect certain ABC households who receive food two-parent family is 35 hours per week if they do not receive
stamps, as follows: child care and 55 hours per week if they do receive child care.
One parent may participate for the whole 35 hours, or both
. Replaces food stamp work exemptions with ABC parents may share. If child care is provided, the 55 hours can
exemptions; be shared by both parents with one parent working at least a
minimum of 20 hours, such as 35/20 or 30/25. (10/45 is not

+ Replaces current Employment and Training (E & T) and 2cceptable.)

job quit requirements and penalties with ABC requirements
and penalties; and

The food stamp allotment will only be used as necessary to
require the one and two-parent households to work a
maximum of 25 or 35 hours per week. The ABC benéefits will

* Applies grf]oodhstalmpff.sa.mlc fion for parents wgo fail ;0 be reduced to zero before the food stamp is affected. The food
copoerate with_school ofiicials to_ensure attendance Orstamp benefits will only be reduced according to the portion
children under 16; and

of the allotment used in the calculation of the hours. If the
) ) food stamp allotment is reduced by $5.15 for each hour not
¢ Replaces food stamp workfare penalties with the ABC \yorked and the remaining benefit is less than $1, no benefit

workfare program requirements and penalties. will be issued.
Workfare households will not be double penalized for the
WORKFARE same violation. Households that fail to work the required
number of hours, while meeting job search requirements, will
WORK FOR YOUR WELFARE (WORKFARE) PROGRAM have their benefits reduced by $5.15 for each hour not

_ _ worked. There is no noncompliance sanction applied for
Work for Your Welfare (workfare) is defined as a work fajlure to work the required number of hours.

experience program in which participants work to earn their

benefits. Workfare is a requirement for those ABC reCiDientSHouseho|ds that fail to work the required number of hours and

who are able to work but, for whatever reason, are notajl to complete the job search activities will have their
working after receiving ABC benefits for 24 months. Those penefits reduced by $5.15 for each hour it fails to work. The

in workfare must participate for a predetermined number ofhgusehold will also have the 1/3 grant/allotment reduction

hours each week and complete 10 hours of job searclanction applied for failing to complete job search activities.
activities per week.

o When calculating the number of hours, fractions will be
The number of hours required is based on the ABC grant angounded down to the nearest quarter hour. When calculating
the food stamp allotment divided by the minimum wage. the amount of the benefits to be removed, the exact amount is

Each benefit will separately be divided by the minimum wagesyptracted from the grant or food stamp allotment. The
($5.15/hour). The hours from each benefit will be totaled andremaininq benefit is rounded down to the nearest dollar to

then divided bV 4.33. For every hour thataDartiCiDant fails tOdetermine the amount of the benefit the household will
perform, the ABC check will first be reduced by $5.15. If the eceive.
ABC grant reduces to zero, any workfare sanction amount

will be used to reduce the food stamp allotment. The failureggr the ABC grants, if the household fails to work at all, no
to do job search will also result in a progressive 1/3 grant angh\BC benefit will be issued. For the food stamp allotments,
allotment reduction sanction. only the portion of the allotment used to require the number of

_ _ hours of participation will be subtracted.
One-parent households will be required to work the hours

determined by dividing the grant and food stamps by theUnt” the DCIS system can automate the process for an|y|ng
minimum wage. The maximum_participation hours IS 25 the workfare sanction reduction and 1/3 reduction sanction,
hours per week and, in addition, each participant is required t@taff will continue to do this manually. In the manual process,
complete 10 hours of job search activities every week. Thghe worker first reduces the grant and allotment by the

maximum required work hours for one-parent families will workfare sanction and then applies any applicable 1/3
increase to 30 hours per week for FFY 1999. sanctions, plus other sanctions. When automated, the system

_ . will first apply any applicable 1/3 sanctions, plus other
Two-parent households will be required to work the hOUrSSanctions‘ and then reduce the grant and allotment by the

determined by dividing the grant and food stamps by theyorkfare sanction amount.
minimum wage. The number of participation hours for the
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CALCULATION PROCESSES food stamp allotment. (If there is a $100 workfare sanction
amount left over after the grant reduced to zero, but only $75
To determine the hours of participation: of the allotment was used to determine the hours of

participation, only $75 can be subtracted from the allotment.)

1. The pre-sanctioned ABC grant is divided by minimum
wage of $5.15, and the result is rounded down to the neare8ystem automated determination of workfare sanction
Y4 hour. amount:

2. The food stamp allotment is divided by minimum wage 1. Subtract the actual hours of participation for a month
of $5.15, and the result is rounded down to the nearest ¥ houftom the required hours for the same month.

3. The two results (#1 and #2), added together, are th€. Any amount greater than zero is multiplied by $5.15,
monthly number of hours for which the family/household is resulting in the workfare sanction amount.

required to participate.

3. Subtract any 1/3 E& T/school attendance sanctions from
4. The monthly number of hours (#3) is divided by 4.33 to grant before subtracting any $68 or $50 sanctions.

get a weekly number of hours, rounded down to the nearest ¥

hour. 4. Subtract the workfare sanction amount (#2) from the
post-sanctioned ABC grant amount (#3).

5. Compare the weekly number of hours (#4) to the

maximum required for a one or two-parent household. Useb. If the subtraction of the workfare sanction amount

the lesser number for the weekly humber of hours. reduces the ABC benefit to zero and there is a remaining
amount, this amount will be subtracted from the food stamp

6. The weekly number of hours (#5) is divided by 5 to get allotment after the application of any aligned sanctions.*

the daily participation requirement, rounded down to the

nearest ¥ hour. *Only the portion of the food stamp allotment used to

determine the participation hours can be subtracted from the
7. Consult the yearly table for the number of days thefood stamp allotment. (If there is a $100 workfare sanction

participant is required to do workfare. Multiply that number amount leftover after the grant reduced to zero, but only $75
by the daily patrticipation rate (#6) to determine the monthlyof the allotment was used to determine the hours of

required participation rate. (1998 table is attached to thigarticipation, only $75 can be subtracted from the allotment.)

section.)

Examples of the Workfare Process:

Manual determination of the workfare sanction amount:

1. One-parent family receives $338 in ABC benefits and a

1. Subtract the actual hours of participation for a month $321 food stamp allotment. $338 divided by $5.15 equals

from the required hours for the same month. 65.5 hours. $321 divided by $5.15 equals 62.25 hours. The
total hours equal 127.75. The 127.75 monthly number of

2. Any amount greater than zero is multiplied by $5.15, hours is divided by 4.33 to get a weekly number of 29.5 hours
resulting in the workfare sanction amount. per week. The one-parent family is only required to work 25
hours per week, divided by 5 equals 5 hours per day. There is
3. Subtract the workfare sanction amount (#2) from thealso a 10 hour per week job search activity requirement. The
ABC grant amount. client will be doing workfare hours between March 12 and
April 11 which is 22 days. 22 days multiplied by 5 hours per

4. Subtract any 1/3 E& T/school attendance sanctions fromday equals 110 hours per month.
amount in #3 before subtracting any $68 or $50 sanctions.

a) Parent only worked 88 hours for the month and

5. If _the subtraction of the workfare sanction amount completed job search activities. The 20 hours (110 - 88 = 22)
reduces the ABC benefit to zero and there is a remainingnultiplied by $5.15 equals $113.30. The $338 grant is

amount, this amount will be subtracted from the food stampreduced by $114. The household receives a $224 grant and
allotment after the application of any aligned sanctions.*  $321 in food stamps.

*Only the portion of the food stamp allotment used to b) Parent only worked 88 hours for the month and
determine the participation hours can be subtracted from théailed to complete the job search activities. Manually, the
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grant is reduced by $114 and then the 1/3 grant/allotmenSUMMARY

reduction is applied to the remaining grant and food stamps.

The grant reduces to $42 and the food stamps to $214. When  oysehold will work a pre-determined number of hours

automated, the 1/3 sanction is first applied and then the graft order to receive their ABC and Food Stamp benefits

is reduced by $114. The grant reduces to $111 and the food |
p $214. . . L .

stamps to $214 ¢ Hours not worked will result in a reduction in benefits

based on the numbers of hours they failed to work.

c) Parent worked all the required hours but failed to
complete the job search activities. The 1/3 grant/allotment ) ) o ) )
reduction is applied to each benefit. The grant reduces t§ Failure to complete job search activities will result in 1/3

$225 and food stamps to $214. reduction sanctions.

d) Parent only worked 28 hours. 80 hours multiplied * Food stamps are calculated using the post-sanctioned
by $5.15 equals $422.25. The grant of $338 is reduced tgrant before subtracting any sanctions or hours.
zero. The number of hours to apply to the food stamp benefit
is determined by subtracting the number of grant hours frome  Food stamp benefits are not sanctioned (Riverside) when
the total monthly hours the parent was required to work (11qut the grant is reduced for not working and they have
-65.5 =44.5) 44.5 hours multiplied by $5.15 equals $22918comp|eted the |0b search activities.
The $321 in food stamps is reduced by $229 which equals a

benefit of $92. * Manual calculations require the reduction of hours to be
. . . . __ subtracted before any 1/3 reduction sanctions are applied.
2. Two-parent family of six receives $544 in ABC benefits

and $534 in food stamps. $544 divided by $5.15 equals 105.5 . .
hours. $534 divided by $5.15 equals 103.5 hours. The When automated, the 13 reduction sanctions (and any

combined hours total 209. 209 divided by 4.33 equal 48 2§thersanctions)will be applied before the reduction of hours.
hours a week. The family does not receive child care and is

only required to work 35 hours per week and 10 hours of job®  When the ABC grant reduces to zero and a workfare
search. 35 hours divided by 5 days equals 7 hours per daganction amount remains, the remainder, or a portion of the
The family will be doing workfare hours between March 12 femainder, is subtracted from the food stamp allotment. Only

and April 11, which has 22 days. Multiply 7 hours a day by 22the portion of the food stamp allotment that was needed to
days which equals 154 hours for the month. meet the required hours of participation can be subtracted.

a) The family only works 100 hours, and completes the FINDING OF FACT
job search activities. 154 hours minus 100 hours equal 54
hours not worked. 54 hours multiplied by $5.15 equals The Department finds that these changes should be made in
$278.10. The grant is reduced by $278 which leaves a grarthe bestinterest of the general public of the State of Delaware.
of $266. The food stamps increase to $582 because thehe Department will receive, consider, and respond to
reduction of the grant for failure to work is not a sanction. Petitions by any interested person for the reconsideration or
revision thereof. Such petitions must be forwarded by March
Q) The family works 50 hours, and fails to Comp|etejob 31,1998 to the Director, Division of Social SerViceS, P. O.
search activities. 104 hours multiplied by $5.15 equalsBox 906, New Castle, DE 19720.
$535.60. Manually, the grant is reduced to $8, and then a 1/
3 sanction is applied, making the grant $5. A 1/3 sanction isSTHEREFORE, IT IS ORDERED, that the proposed revision
applied to the food stamps, which leaves a $388 benefitto the regulation be adopted on an emergency basis, without
When automated, the 1/3 sanction is applied to the grant firsgrior notice or hearing, and shall become effective
followed by the reduction due to not working, reducing the immediately.
grant to zero. The monthly hours of 154 minus 105.5 grant
hours equals 48.5 hours to reduce the food stamps with. Th&® be signed by Feb. 27, 1998
food stamps are reduced by 1/3 to $356, then the $249.78

workfare reduction makes the benefit $106. GREGG C. SYLVESTER, MD
SECRETARY
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February 6, 1998

DEPARTEMENT OF HEALTH & Gregg C. Sylvester, MD, Secretary
SOCIAL SERVICES

Statutory Authority: 31 Delaware Code,
Section 505 (3Del.C. 505)

IN THE MATTER OF:

|
|
REVISION OF REGULATIONS |
OF THE MEDICAID/MEDICAL |
ASSISTANCE PROGRAM |
CONTAINED IN THE EPSDT |
PROVIDER MANUAL |

NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services has determined
that a detriment to the public health and welfare exists if
revision of the policy contained in the Medicaid Early and
Periodic Screening, Diagnosis and Treatment Provider
manual is not implemented without prior notice or hearing.
Failure to do so would tend to limit availability of dental
services for children, the provision of which are not only
Federally mandated but also appropriate and cost effective
as preventive medical care.

NATURE OF PROPOSED REVISION:

EPSDT Provider Specific Policy Manual

*Dental services will be reimbursed at+—#5%—ofthe
providers—ustatant—customary-—charge—to—ptivate pay
patientsa negotiated rate.

FINDING OF FACT

The Department finds that this change should be made
in the best interest of the general public of the State of
Delaware The Department will receive, consider, and
respond to petitions by any interested person for the
reconsideration or revision thereof.

* Denotes modified regulation

THEREFORE, IT IS ORDERED, that the proposed
revision to the regulation be adopted on an emergency
basis, without prior notice or hearing, and shall become
effective immediately.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promuld#ntéerlined textindicates
new text. Language whick strikenthrough indicates text being deleted.

Proposed Regulations

Under 29Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which persons
may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation;
The notice shall also be mailed to all persons who have made timely written requests of the agency for advance

notice of its regulation-making proceedings.

DEPARTMENT OF regulations. The final date for interested persons to
ADMINISTRATIVE SERVICES submit comments shall be at the above-scheduled public

DIVISION OF PROFESSIONAL REGULATION hearing. Anyone wishing to obtain a copy of the proposed
regulations, or to make comments at the public hearing

DELAWARE BOARD OF PROFESSIONAL should notify the Board’s Administrative Assistant Gayle
CounsELORS oF MENTAL HEALTH Franzolino by calling (302) 739-4522 Ext. 220, or writing
Statutory Authority: 24 Delaware Code, to the Delaware Board of Professional Counselors of
Section 3007(a)(1) (2Bel.C. 3007(a)(1)) Mental Health, P. O. Box 1401, Cannon Building, Dover,

Delaware 19903.

PLEASE TAKE NOTICE, pursuant to 29 Del. C.
Chapter 101 and 24 Del. C. Section 3007(a)(1), the
Delaware Board of Professional Counselors of Mental
Health proposes to adopt new Rules and Regulations to
replace the existing Rules and Regulations. The
regulations will define meetings and elections, licensure
by certification, licensure by reciprocity, licensure of
associate counselors of mental health, application an&' MEETINGS AND ELECTIONS
fee, affidavit and time limit, renewal of licensure,
reactivation of licensure, return to active status, and
temporary suspension pending hearing.

A public hearing will be held on the proposed Rules
and Regulations on April 3, 1998 at 1:00 p.m. in the
Second Floor Conference Room A of the Cannon
Building, 861 Silver Lake Boulevard, Dover, Delaware.
The Board will receive and consider input, in writing,
from interested persons on the proposed rules andl'

STATE OF DELAWARE
BOARD OF PROFESSIONAL COUNSELORS OF
MENTAL HEALTH
PROPOSED RULES AND REGULATIONS

(1) Meetings - Regular meetings of the Board shall be
held on a monthly basis as needed, at least in June and
December, at a time and place designated by the Board.

(2) Election of Officers - The Board shall elect
officers annually at the regular December meeting

LICENSURE BY CERTIFICATION
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Applicants for LPCMH licensure by certification to the treatment of clients.
shall fulfill the following requirements:

Designated Objective Agent - A designated objective
(1) Certification - The applicant shall be certified by agent shall be a professional colleague, supervisor or
NBCC as a National Certified Counselor (NCC), by other individual with personal knowledge of the extent of
ACMHC as a Certified Clinical Mental Health Counselor the professional practice of the applicant, who certifies or
(CCMHC), or by a certifying organization. attests to such professional practice. Under no
circumstances shall a spouse, former spouse, parent, step-
Certifying Organization - A certifying organization parent, grand-parent, child, step-child, sibling, aunt,
shall be defined as a national mental health specialtyuncle, cousin or in-law of the applicant be acceptable as a
certifying organization acceptable to the Board. Thisdesignated objective agent.
shall include the National Board for Certified Counselors,
Inc. (NBCC), Academy of Clinical Mental Health Thirty (30) graduate semester hours or more attained
Counselors (ACMHC), formerly the National Academy beyond the master’s degree, may be substituted for up to
for Certified Clinical Mental Health Counselors 1,600 hours of the required clinical experience, provided
(NACCMHC), and other organizations that meet all of the that hours are clearly related to the field of counseling and
following criteria: are acceptable to the Board. Graduate credit hours shall
be verified by an official transcript submitted directly to
(@) The organization shall be a national the Board by the accredited educational institution at
professional mental health organization recognized aswhich the course work was done.
setting national standards of clinical competency.
Supervised clinical experience or post-master’s
(b) The organization shall require the applicant degree alternative shall be verified by the “Professional
to take a standardized examination designed to test his/hdexperience Reference Form” or the “Verification of Self
understanding of the principles involved in the mental Employment” form.
health specialty for which he/she is being certified.
Certification shall be based upon the applicant’s attaining  (4) Supervised Clinical Experience - Supervised
the minimum passing score set by the organization. clinical experience shall be the accumulation of hours
spent providing mental health counseling services while
(c) The organization shall prescribe a code of under the supervision of an approved clinical supervisor.
ethics substantially equivalent to that of the NBCC. Supervised clinical experience acceptable to the Board
shall be defined as follows:
(d) The organization shall require the minimum
of a master's degree in the counseling or behavioral (a) Supervised clinical experience shall consist
science field. of 1,600 hours of clinical experience concurrent with 100
hours of clinical supervision over a period of no more than
This certification shall be verified by the “NBCC four (4) years.
Certification Form,” the “ACMHC Certification Form” or

the “Certifying Organization Certification Form,” (b) In no case shall the applicant have less than
submitted directly to the Board by the certifying 1,600 hours of the required post- master's degree
organization. supervised professional clinical experience.

(2) Graduate Transcript - The applicant’s master’s Clinical Supervision - Clinical supervision shall be
degree in a counseling or behavioral science field,ongoing, regularly scheduled meetings with a designated,
required by his/her certifying organization for certification, approved clinical supervisor for the purpose of oversight,
shall be documented by an official transcript submittedguidance and review of clinical practice. Consultation
directly to the Board by the accredited educationaland/orinformal case reviews are not acceptable as clinical
institution granting the degree.. supervision. Clinical supervision may take place in

individual and/or group settings, defined as follows:

(3) Clinical Experience - Clinical experience shall be
defined as the accumulation of hours spent providing (a) Individual _Supervision - Individual
mental health counseling services in a professional mentasupervision shall consist of one-to-one, face-to-face
health counseling setting, including face-to-face meetings between supervisor and supervisee.
interaction with clients and other matters directly related
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(b) Group Supervision - Group supervision shall applicant shall be given full credit for such supervised
consist of face-to-face meetings between supervisor anéxperience as was required for licensure in his/her
no more than six (6) supervisees. licensing state. In such situation, the Board shall allow for

disruption in the requirements that the applicant’s
Supervisory Setting - No more than forty (40) hours supervised experience be completed within a four (4) year
of group supervision shall be acceptable toward the 100period.
hour requirement. The entire 100-hour requirement may
be fulfilled by individual supervision. IV. LICENSURE OF ASSOCIATE COUNSELORS OF
MENTAL HEALTH
Supervision shall be verified by the “Clinical
Supervision Reference Form,” submitted directly to the (1) Written Plan - The applicant shall submit a

Board by the approved clinical supervisor . written plan for supervised professional experience,
written according to the “Licensed Associate Counselor
[Il. LICENSURE BY RECIPROCITY of Mental Health Guidelines for Written Plan for

Supervision,” and signed by the approved professional
Applicants for LPCMH licensure by reciprocity (i.e., supervisor.
those requesting licensure based upon active licensure
status in another state) shall meet the followingV. APPLICATION AND FEE, AFFIDAVIT AND TIME
requirements: LIMIT

(1) Proof of Licensure Status - The applicant shall When applying for licensure, the applicant shall
hold an active professional counseling license in goodcomplete the following:
standing from another state. Verification of licensure
status shall be submitted directly to the Board by that state (1) Application and Fee - The applicant shall submit
on the “Verification of Licensure or Certification from a completed “Application for Licensure,” accompanied
Another State” form. by a non-refundable application fee.

(2) Notarized Statement of Prior Licensing (2) Affidavit - The applicant shall submit a signed,
Jurisdictions - The applicant shall submit a notarizednotarized “Affidavit,” affirming that he/she has not
statement listing all licensing jurisdictions in which he/ violated any rule or regulation set forth by the Delaware
she formerly practiced and a signed “Release ofBoard of Professional Counselors of Mental Health; and
Information” granting the Board permission to contact that he/she has not been convicted of any felony or
said jurisdictions for verification of disciplinary history misdemeanor involving dishonesty or for any offense.
and current status.

(3) Time Limit for Completion of Application - Any

(3) Determination of Equivalency - The applicant application not completed within one (1) year shall be
shall submit a copy of the statute and rules of licensureconsidered null and void.
from the state issuing his/her license. The burden of proof
is upon the applicant to demonstrate that the statute anfl. RENEWAL OF LICENSURE
rules of the licensing state require him/her to meet all
educational, experience and supervision requirements set (1) Renewal Date - The LPCMH license shall be
forth in Title 24,Delaware Code, Chapter 30. Based uponrenewable biennially on September 30 of even-numbered
the information presented, the Board shall make ayears, beginning with September 30, 1994.
determination regarding equivalency of the requirements
of Title 24,Delaware Code, Chapter 30, and those of the (2) Reguirements for Renewal - Requirements for
applicant’s licensing state. licensure renewal are as follows:

(4) Non-Equivalency LACMH Option - If the Board (a) Certification - The candidate for renewal
determines that the requirements of the applicant’sshall hold current certification in good standing as of the
licensing state are not equivalent with regard only to thedate of licensure renewal in NBCC, ACMHC or other
required 1,600 hours of supervised experience, then theertifying organization. This certification shall be
applicant shall be eligible for licensure as a LACMH, in verified by the appropriate “Verification of Certification
which case he/she shall have four (4) years to obtain th&orm,” submitted directly to the Board by the certifying
balance of the supervised experience required. Therganization.
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(b) Continuing Education

(1) Reactivation - An expired license shall be
[1] Requirement - The candidate for renewal reactivated as follows:
shall have completed no less than forty (40) clock hours
of acceptable continuing education per two (2) year (a) Within Five (5) Years - An expired license
licensure renewal period. Continuing education shall be reactivated within five (5) years following the
requirements for initial licensure periods of less than twoexpiration date upon fulfillment of the following
(2) years shall be prorated. requirements:

[2] Acceptable Continuing Education - [1] Written Request - Written request to the
Acceptable continuing education shall include the Board requesting reactivation of licensure.
following:

[2] Certification - Current certification in
[a] Continuing education hours approved good standing, as of the date of the request for licensure

by a national mental health organization, such as NBCCyeactivation in NBCC, ACMHC or other certifying
ACMHC, APA, shall be acceptable. Other training organization.
programs may apply for continuing education oriented
towards enhancement, knowledge and practice of [3] Continuing Education - Completion of
counseling. Hours are to be documented by a certificatdorty (40) hours of acceptable continuing education,
signed by the presenter, or by designated official of theobtained within the two (2) year period prior to the
sponsoring organization. request for reactivating.

[b] Academic course work, and [4] Eees - Payment of renewal fees for any
presentation of original papers providing training and licensure renewal periods which have elapsed since
clinical supervision may be applied for up to twenty (20) expiration of licensure, plus a late charge of fifty percent
clock hours of the continuing education requirement. (50%) of the most recent licensure renewal fee.

These hours are to be documented by an official
transcript, syllabus, or a copy of the published paperVIll. RETURN TO ACTIVE STATUS
presented.
(1) Return to Active Status - Return to active status

Under no circumstances, may there be from inactive status shall be granted upon fulfillment of
less than twenty (20) hours of face-to-face participation inthe following requirements:
continuing education as outlined in [a] above.

(a) Written Request - Written request to the
[3] Make-Up of Disallowed Hours - In the Board requesting return to active status.
event that the Board disallows certain continuing
education clock hours, the candidate for renewal shall (b) Certification - Current certification in good
have three (3) months after the licensure renewal date tetanding, as of the date of the request for return to active
complete the balance of acceptable continuing educatiomstatus, in NBCC, ACMHC or other certifying organization.
hours required.

(c) Continuing Education - Completion of forty
(c) Verification - Verification of continuing (40) hours of acceptable continuing education, obtained

education hours shall be by the “Continuing Educationwithin the two (2) year period prior to the request for

Form for Licensed Professional Mental Health return to active status.

Counselors,” with appropriate documentation for each

item listed attached to the form. (d) Fee - Payment of the current fee for licensure

renewal. No late fee shall be assessed for return to active

(d) Eees - The candidate for renewal shall make status.

payment of a renewal fee in an amount prescribed by the

Division of Professional Regulation for that licensure IX. TEMPORARY SUSPENSION PENDING HEARING

renewal period. A fifty percent (50%) late charge shall be

imposed upon any fee paid after the renewal date. No order temporarily suspending a practitioner’'s
license shall be issued by the Board with less than twenty-
VIl. REACTIVATION OF LICENSURE four (24) hours prior written or oral notice to the
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practitioner or the practitioner’s attorney, so that the DEPARTMENT OF EDUCATION

practitioner or the attorney may be heard in opposition to .
the proposed suspension and unless at least four (4) Statutor_y Authority: 14 Delaware Code,
members of the Board vote in favor of such a temporary Section 122(d) (1Del.C. 122(d))

suspension.

THE FOLLOWING SIXTEEN (16) PROPOSED REGULATIONS
An order of temporary Suspension pending a hearing WILL BE PRESENTED TO THE STATE BOARD OF EDUCATION
shall remain in effect for a period of time no longer than AT ITS MEETING OF MARCH 19, 1998

sixty (60) days from the date of the issuance of said order,
unless the suspended practitioner requests a continuanceEDUCATIONAL IMPACT ANALYSIS PURSUANT

of the date for the convening of the hearing panel. In such TO 14 DEL. C., SECTION 122(d)
event, the order of temporary suspension pending a
hearing shall remain in effect until the hearing panel has ACCIDENT REPORTING

convened and a decision rendered.
A. TYPE OF REGULATORY ACTION REQUESTED

Amendment to Existing Regulation

DEPARTMENT OF AGRICULTURE B. SYNOPSIS OF SUBJECT MATTER OF THE

AMENDMENT
THOROUGHBRED RAcCING COMMISSION

Statutory Authority: 3 Delaware Code, The regulation Accident Reporting found on page
Sections 10103 & 10128(m)(1) 125 in The School Nurse, A Guide to Responsibilities
(3 Del.C. 10103, 10128(m)(1)) identifies when the school nurse must file an accident

report and how it should be done. The amendment is
necessary in order to isolate the regulatory responsibilities
of the school nurse from the technical assistance and to
use the word "must” in the regulatory statements.

The Commission proposed the enactment of Rule
13.18 pursuant to 3Del.C. sections 10103 and
10128(m)(1), and 2Pel.C. section 10115. The proposed
Rule 13.18 would prohibit a claimed horse from racing for C. IMPACT CRITERIA
fourteen days after the claim unless there is good cause for

a shorter time period. The proposed rule will be 1. Will the amendment help improve student

considered by .the Comm|3|on at its next regularly achievement as measured against state achievement
scheduled meeting on April 16, 1998 at 10:00 a.m. at

standards?
Delaware Park, 777 Delaware Park Boulevard, S_tan_ton, The amended regulation deals with health and safety
Delaware. Comments may be made at the Comm|SS|on’§SSues and not curriculum issues.
meeting in person or by writing submissions. Written
comments may be submitted in writing to the Commission
Office on or before 4:00 p.m. on April 16, 1998.

The Commission Office is located at 2320 South
DuPont Highway, Dover, Delaware 19901 and the phoneI

number is (302) 739-4811.

2. Will the amendment help ensure that all students
receive an equitable education?

The amended regulation addresses health and safety
ssues for all students.

3. Will the amendment help to ensure that all
students’ health and safety are adequately protected?

The regulation addresses the responsibilities of the
school nurse in reporting accidents and the amendment

. . o clarifies the responsibilities.
No horse claimed in a claiming race shall be raced for

a minimum period of fourteen days after the day of the 4. Will the amendment help to ensure that all
race unless the Racing Secretary and the Stewardgtude'ms. legal rights are respected?
determine that good cause exists to allow the horse to race The amended regulation addreéses health and safety

within a shorter 0¢r|9d. which is at least twelve days afterissues and student legal rights are also respected.
the day of the claiming race.

PROPOSED RULE

13.18 Prohibition on Racing Claimed Horse:

5. Will the amendment preserve the necessary
authority and flexibility of decision makers at the local
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board and school level? rfermation—en-the-monthly-report-to-thedistrict-should

The amendment does not alter the necessary authoritinetude:
and flexibility of decision makers at the local board and
school level. Number-of-Aceidents
Nature-of-Aceident
6. Will the amendment place unnecessary reportingPart-of-Boty
or administrative requirements or mandates upon decisiot-ecation-where-aceidentoceurred

makers at the local board and school levels? Activity-persen-was-engaged in
The amendment does not place any unnecessary
reporting or administrative requirements or mandates on AS REVISED

the decision makers at the local board or school level.
Accident Reporting
7. Will decision making authority and accountability The school nurse must make a written report of student
for addressing the subject to be regulated be placed in thaccidents to the school district in addition to entries on the

same entity? daily log in the following circumstances:
The amendment will retain the decision making
authority and accountability in the same entity. 1. The school nurse has referred the student for medical

evaluation, regardless of whether the parent/guardian
8. Will the amendment be consistent with and not anfollowed through on that request.
impediment to the implementation of other state
educational policies, in particular to state educational2. OR, the student has missed more than one-half day
policies addressing achievement in the core academicdue to the accident.
subjects of mathematics, science, language arts and social

studies?
The amendment will not be an impediment to the
implementation of other educational policies. EDUCATIONAL IMPACT ANALYSIS PURSUANT

TO 14 DEL. C., SECTION 122(d)
9. Is there a less burdensome method for addressing
the purpose of the amendment? DAILY LOG
The regulation is necessary to protect the health and
safety of the students and the amendment clarifies théd. TYPE OF REGULATORY ACTION REQUESTED
responsibilities of the school nurse when reporting
accidents. Amendment to Existing Regulation

10. What is the cost to the state and local schoolB. SYNOPSIS OF SUBJECT MATTER OF THE
boards of compliance with the amendment? AMENDMENT
The amendment does not add any additional costs.
The regulation Daily Log found on page 93 in The
FROM THE SCHOOL NURSE, A GUIDE TO School Nurse, A Guide to Responsibilities mandates the

RESPONSIBILITIES keeping of a daily log and identifies the types of
information that must be included. The amendment is
AccidentRepotting necessary in order to require that the school nurse keep a

daily log and clearly state what information must be in the

Records—are—tmportant—in—emergeney—care—programslog.
Many-days-afteran-emergeneyparticutartyanaeeident,
infermation-abotut-what-happenred—what-was-doneto aidC. IMPACT CRITERIA

settlement—of—an—insurance—claim—or—to—protect—school 1. Will the amendment help improve student

petsonnelagainsteharges-of-neglgence. achievement as measured against state achievement
standards?

A-summary-of-aceidents-whichresultinene-hatf-or-more The amended regulation deals with health and safety

tays—absence—from—schoot—or—reguirte—a—physiecian’sissues and not curriculum issues.

attention—orboth-—should-be-reported-immediatety-to the

atministration—foltowet—by—a—monthly—summary. 2. Will the amendment help ensure that all students
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receive an equitable education? FROM THE SCHOOL NURSE, A GUIDE TO
The amended regulation addresses health and safety RESPONSIBILITIES
issues for all students.

Pattytog
3. Will the amendment help to ensure that all

students’ health and safety are adequately protected? Adaitylogsee-sample-onpage-95mustbekepthisting all
The regulation addresses the responsibilities of thestugdents—who—enter—the—health—room—with—coemptaints

school nurse in maintaining the daily log and the invotving-itress-erinjury-becadse:

amendment clarifies those responsibilities. {a) thisisadoecumentedrecorchf-any-gquestionsarise;

{b) iteanbeusetHnassemblingithess-andaceident

4. Will the amendment help to ensure that all incidence-ofthe-sehootpoputation—and

students’ legal rights are respected? {e) itisusedtocompile-dataforthe-end-of-the-year
The amended regulation addresses health and safetsepoert{seepage-97).

issues and student legal rights are also respected. Hsrecommended-thatthe-daitytogsbestoredforatength

of-time-determined-by-the-schootdistrict.
5. Will the amendment preserve the necessary
authority and flexibility of decision makers at the local AS REVISED
board and school level?
The amendment does not alter the necessary authority Daily Log
and flexibility of decision makers at the local board and
school level. The school nurse must maintain a daily log which will

include at a minimum:

6. Will the amendment place unnecessary reportingor 1. School Name
administrative requirements or mandates upon decision Three point date
makers at the local board and school levels? Student’s first and last name

The amendment does not place any unnecessary Time of arrival and departure
reporting or administrative responsibility or mandates on Presenting complaint
the decision makers at the local board or school level. Nurse’s assessment and plan
Disposition (return to class, sent home, etc.)
Parent contact, if appropriate
Complete nurse’s signature

7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
same entity?

The amendment will retain the decision making and
accountability in the same entity.

[© [0 [N [©> 01 [ [wo N |

EDUCATIONAL IMPACT ANALYSIS PURSUANT
8. Will the amendment be consistent with and not an TO 14 DEL. C., SECTION 122(d)
impediment to the implementation of other state
educational policies, in particular to state educational POLICY FOR SCHOOL DISTRICTS ON THE
policies addressing achievement in the core academi®®OSSESSION, USE AND DISTRIBUTION OF DRUGS
subjects of mathematics, science, language arts and social AND ALCOHOL
studies?
The amendment will not be an impediment to the A. TYPE OF REGULATORY ACTION REQUESTED
implementation of other educational policies.
Amendment to Existing Regulation
9. Is there a less burdensome method for addressing
the purpose of the amendment? B. SYNOPSIS OF SUBJECT MATTER OF THE
The regulation is necessary to protect the health andAMENDMENT
safety of students and the amendment clarifies the
responsibilities of the school nurse in maintaining the The regulation Policy for School Districts on the
Daily Log. Possession, Use and Distribution of Drugs and Alcohol
found on pages 130 to 133 in The School Nurse, A Guide
10. What is the cost to the state and local schoolto Responsibilities, and pages A-55 - A-60 in the
boards of compliance with the amendment? Handbook for K-12 Education defines key terms,
The amendment does not add any additional costs. identifies the minimum number of elements that each
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local district must have in their local drug and alcohol same entity?

policies and defines the position of the Department of The amendment will retain the decision making
Education. The amendment is necessary to change thauthority and accountability in the same entity.

wording of the first paragraph of section Ill to read as

follows: “Each school district shall have a policy on file 8. Will the regulation be consistent with and not an
and update it periodically. The policy shall contain at aimpediment to the implementation of other state
minimum the following”. The other change is to educational policies, in particular to state educational
substitute the Department of Education for the policies addressing achievement in the core academic
Department of Public Instruction in the last paragraphsubjects of mathematics, science, language arts and social

following section IlI.K. studies?
The amendment will not be an impediment to the
C. IMPACT CRITERIA implementation of other education policies.
1. Will the amendment help improve student 9. Is there a less burdensome method for addressing
achievement as measured against state achievemethe purpose of the amendment?
standards? The regulation is necessary to protect the health and

The amendment simply removes a first time due datesafety of the students and the amendment simply corrects
for having the drug policy to the Department of Educationtwo sections as indicated in response #1.
and changes the name of the Department of Public
Instruction to the Department of Education. 10. What is the cost to the state and local school
boards of compliance with the amendment?
2. Will the amendment help ensure that all students  The amendment does not add any additional costs.
receive an equitable education?

The amendment simply corrects two sections as Potieyfor-Sehoolbistricts-onthBossession, Use or

indicated in response #1. Distribution of Drugs and Alcohol

3. Will the amendment help to ensure that all I. The following policy on the possession, use, or
students’ health and safety are adequately protected? distribution of drugs and alcohol shall apply to all public

The regulation addresses the health and safety ofchool districts.
students and the amendment simply corrects two sections A. The possession, use and/or distribution of
as indicated in response #1. alcohol, a drug, a drug-like substance, a look-alike

substance and/or drug paraphernalia are wrong and

4. Will the amendment help to ensure that all harmful to students and are prohibited within the school
students’ legal rights are respected? environment.

The regulation addresses students’ legal rights and B. Communications devices, such as, but not limited
the amendment simply corrects two sections as indicatedo, mobile phones and electronic beepers, ordinarily have
in response #1. no place in the school environment. These devices may be

allowed in school, according to individual school and/or

5. Will the amendment preserve the necessarydistrict codes of conduct.
authority and flexibility of decision makers at the local C. Studentlockers are the property of the school and
board and school level? may be subjected to search at any time with or without

The amendment does not alter the necessary authorityeasonable suspicion.
and flexibility of decision making at the local board or D. Student motor vehicle use to and in the school
school level. environment is a privilege which may be extended by

school districts to students in exchange for their

6. Will the amendment place unnecessary reporting orcooperation in the maintenance of a safe school
administrative requirements or mandates upon decisioratmosphere. Reasonable suspicion of a student’s use,
makers at the local board and school levels? possession or distribution of alcohol, a drug, a drug-like

The amendment does not place any unnecessargubstance, a look-alike substance or drug paraphernalia,
reporting or administrative requirements or mandates oror of a student’s possession of an unauthorized electronic
decision makers at the local board or school level. beeper or other communication device in the school

environment, may result in the student being asked to

7. Will decision making authority and accountability open an automobile in the school environment to permit
for addressing the subject to be regulated be placed in thechool authorities to look for such items. Failure to open
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any part of the motor vehicle on the request of schoolmay be a “drug-like substance.”

authorities may resultin the police being called to conduct ~ G. “Look-alike substance” shall mean any

a search, and will result in loss of the privilege to bring thenoncontrolled substance which is packaged so as to
vehicle on campus. appear to be, or about which a student makes an express or

E. Students of majority age, i.e. age 18 or older, areimplied representation that the substance is, a drug or a
responsible for their own actions. All such students will noncontrolled substance capable of producing a change in
be treated as adults for purposes of reporting violations obehavior or altering a state of mind or feeling. See Del. C.,
this policy and of the law to the police. Such students shalsec. 4752A.
also be on notice that their parents and/or guardians will H. “Possess,” “possessing,” or “possession” shall
be notified (if their address and/or telephone number ismean that a student has on the student’s person, in the
known to the school) of the student’s actions in student’s belongings, or under the student’s reasonable
accordance with this policy. control by placement of and knowledge of the

F. All alcohol, drugs, drug-like substances, look- whereabouts of, alcohol, a drug, a look-alike substance, a
alike substances and/or drug paraphernalia found in arug-like substance or drug paraphernalia.
student’s possession shall be turned over to the principal 1. “Use” shall mean that a student is reasonably
or designee, and be made available, in the case of &nown to have ingested, smoked or otherwise assimilated
medical emergency, for identification. All substances alcohol, a drug or a drug-like substance, or is reasonably
shall be sealed and documented, and, in the case dbund to be under the influence of such a substance.
substances covered by 16 Del. C. ch 47, turned over to J. “Distribute,” “distributing” or “distribution”
police as potential evidence. shall mean the transfer or attempted transfer of alcohol, a

drug, a look-alike substance, a drug-like substance, or
II. The following definitions shall apply to this policy drug paraphernaliato any other person with or without the
and will be used in all district policies. exchange of money or other valuable consideration.

A. “Alcohol” shall mean alcohol or any alcoholic K. “School environment” shall mean within or on
liguor capable of being consumed by a human being, aschool property, and/or at school sanctioned or supervised
defined in Section 101 of Title 4 of the Delaware Code, activities, including, for example, on school grounds, on
including alcohol, spirits, wine and beer. school buses, at functions held on school grounds, at

B. “Drug” shall mean any controlled substance or extra-curricular activities held on and off school grounds,
counterfeit substance as defined in Section 4701 of Titleon field trips and at functions held at the school in the
16 of the Delaware Code, including, for example, narcoticevening.
drugs such as heroin or cocaine, amphetamines, anabolic L. “Expulsion” shall mean exclusion from school
steroids, and marijuana, and shall include any prescriptiorfor a period determined by the local district not to exceed
substance which has been given to or prescribed for 480 school days. The process for readmission shall be
person other than the student in whose possession it idetermined by the local district. (State Board Approved
found. January 1991, Revised August 1991)

C. “Drug paraphernalia” shall mean all equipment,
products and materials as defined in Section 4701 of Titlelll. Each-schoot-district-shalt-develop-ant-submitto the
16 of the Delaware Code, including, for example, roachbBepartmentof-Publictnstructionby-September1-1991,
clips, miniature cocaine spoons and containers forfer—review—ant—approval—poticies—andfor—regutations
packaging drugs. which-shatHnetutdeasamintmum;,thefollowing:

D. “Prescription drugs” shall mean any substance Each school district shall have a policy on file and
obtained directly from or pursuant to a valid prescription update it periodically. The policy shall include, as a
or order of a practitioner, as defined in 16 Del. C., sec.minimum the following:

4701 (24), while acting in the course of his or her A. A system of notification of each student and of
professional practice, and which is specifically intendedhis/her parent at the beginning of the school year, and
for the student in whose possession it is found. whenever a student enters or re-enters the school during

E. “Drug-like substance” shall mean any the school year, of the state and district policies and
noncontrolled and/or nonprescription substance capableegulations.
of producing a change in behavior or altering a state of B. A statementthatitis anticipated that the state and
mind or feeling, including, for example, some over-the- district policies shall apply to all students, except that with
counter cough medicines, certain types of glue, caffeinerespect to handicapped students, the federal law will be
pills. followed, and a determination of whether the violation of

F. “Nonprescription medication” shall mean any the alcohol and drug policy was due to the student’s
over-the-counter medication; some of these medicationdhandicapping condition will be made prior tany
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discipline or change or placement in connection with theexpelled for the rest of the school year.

policy. 3. Possession of a quantity of alcohol, a drug, a
C. A written policy which sets out procedures for drug-like substance, a look-alike substance and/or drug

reporting incidents, how authorities and/or parents are tgparaphernalia in an amount which exceeds an amount

be contacted, and how confidentiality is to be maintained.typical for personal use, and/or distribution of the above
D. A written policy on how evidence is to be kept, named substances or paraphernalia: the student will be

stored and documented, so that the chain of custody isuspended for 10 days, or placed in an alternative school

clearly established prior to giving such evidence over tosetting for 10 days. Depending on the nature of the

the police. substance, the quantity of the substance and/or other
E. A written policy on search and seizure. aggravating or mitigating factors, the student also may be
F. A program of intervention and assistance, which expelled.

includes: H. A policy in cases involving a drug-like substance

1. Having in each school building at least one or a look-alike substance for establishing that the student
person to whom staff can refer students to receive initialintended to use, possess or distribute the substance as a
counseling and to obtain information on counseling/ drug.

treatment services available to the student, on the |. A policy which establishes how prescription and
student’s rights, if any, to those services, and on thenon-prescription drugs shall be handled in the school
confidentiality which the student can expect. environment and when they will be  considered

2. A written statement, available to be given to unauthorized and subject to these state and local policies.
students or their parents, on what resources are available J. A policy which sets penalties for the unauthorized
in the school environment and in the community for possession of communication devices.
counseling and for drug and/or alcohol treatment. K. A policy which sets out the conditions for return

3. A system which ensures that all staff after expulsion for alcohol or drug infractions.
members are aware of resources in and referral procedures
within the school environment, and encourage studentsto  The plan shall include the designation of a district
seek support and assistance. committee composed of teachers, parents, school nurses,

4. A system which encourages or requires that aand community leaders. Any revisions in the local school
student with alcohol or drug problems be assessed talistrict policy will be submitted to the Department of
determine the extent of alcohol or drug involvement andPubtictastraetiorEducation for review and approval.
that the student receive the appropriate level of
counseling or treatment needed.

5. A policy of notification of the conditions
under which the district will provide or pay for alcohol EDUCATIONAL IMPACT ANALYSIS PURSUANT

and/or drug counseling/treatment and/or testing, and the TO 14 DEL. C., SECTION 122(d)
extent to which the cost of such services must be borne by
the student. DELAWARE EMERGENCY TREATMENT CARD

G. A discipline policy which contains, at a
minimum, the following penalties for infractions of state A. TYPE OF REGULATORY ACTION REQUESTED
and district drug policies.
1. Use/lmpairment: For a first offense, if a Amendment to Existing Regulation
student is found to be only impaired and not in violation of
any other policies, he/she will be suspended for up to 1B. SYNOPSIS OF SUBJECT MATTER OF THE
days, or placed in an alternative school setting for up to 10AMENDMENT
days, depending upon the degree of impairment, the
nature of the substance used, and other aggravating or The regulation the Delaware Emergency Treatment
mitigating factors. For a second or subsequent offense, &€ard is found on page 99 of The School Nurse, A Guide to
student may be expelled or placed in an alternative schodResponsibilities. The existing regulation is in the form of
setting for the rest of the school year. a card that parents or guardians must fill out and sign and
2. Possession of alcohol, a drug, a drug-like alist of school emergency procedures attached to the card.
substance, and/or a look-alike substance, in an amounthe amendment puts into regulation language that states
typical for personal use, and/or drug paraphernalia: For @hat the card must be used and what information must be
first offense, the student will be suspended for 5-10 dayspn the card.
or placed in an alternative school setting for 5-10 days.
For a second or subsequent offense, a student may b@. IMPACT CRITERIA
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1. Will the amendment help improve student The regulation is in the form of a card and the
achievement as measured against state achievememmendment puts the requirement into the form of a
standards? regulation.

The amended regulation addresses health and safety
issues not curriculum issues. 10. What is the cost to the state and local school

boards of compliance with the regulation?

2. Will the amendment help ensure that all students  The amendment does not add any additional costs.
receive an equitable education?

The amended regulation addresses health and safety ¥ FROM THE SCHOOL NURSE, A GUIDE TO
issues for all students. RESPONSIBILITIES

3. Will the amendment help to ensure that all DELAWARE EMERGENCY TREATMENT DATA
students’ health and safety are adequately protected? CARD

The regulation addresses health and safety issues arfgjudent's Name____ Birth Date School
the amendment simply puts in regulatory language theP'strict School

. rade Homeroom or Teacher
requirement that the Emergency Card must be used an

. ) X ome Address Development
what information must be included. Home Phone

Mother/Guardian’s Name

4. Will the amendment help to ensure that all Father/Guardian’s Name
Mother's Place of Employment

students’ legal rights are respected? Phone Ext.
The amended regulation addresses health and safetyather's Place of Employment
issues and student legal rights are also respected. Phone Ext.

If parent/guardians cannot be reached, call:

5. Will the amendment preserve the necessary
authority and flexibility of decision makers at the local 2
board and school level? ~ Name Address Phone

The amendment does not alter the necessary authoritg""m!'y Physician Phone
d flexibility of decision making at the local board or amily Dentist
an y g Indicate student’s serious medical problems
school level. Student is allergic to: () Penicillin () Aspirin () Other

Medical Insurance: Medicaid No.
6. Will the amendment place unnecessary reporting orPther:

administrative requirements or mandates upon decision

Name Address Phone

Certificate No. Group No. Type

makers at the local board and school levels? This information may be shared with school personnel on a "need to
The amendment does not place any unnecessarinow" basis. o
reporting or administrative requirements or mandates on (Please turn card over for parent/guardian signature)  (over)

decision makers at the local board or school level.

7. Will decision making authority and accountability SCHOOL EMERGENCY PROCEDURES
for addressing the subject to be regulated be placed in the

same entity? . . o ~ Your schools have adopted the following procedures in
The amendment will retain the decision making caring for child when he/she becomes sick or injured at
authority and accountability in the same entity. school:

. _ . _ In case of emergency and/or need of medical or
8. Will the regulation be consistent with and not an hospital care:

impediment to the implementation of other state 1. The school will call the home. If there is no

educational policies, in particular to state educationalanswer,

policies addressing achievement in the core academic 2. The school will call the father’s, mother’s or

subjects of mathematics, science, language arts and socigliardian’s place of employment. If there is no answer,

studies? 3. The school will call the other telephone
The amendment will not be an impediment to the hymber(s) listed and the physician.

implementation of other education policies. 4. Ifnone of the above answer, the school will

~ call an ambulance, if necessary, to transport the child to a
9. Is there a less burdensome method for addressingycal medical facility.

the purpose of the regulation?
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5. Based upon the medical judgment of the responsibilities in keeping school health records. The
attending physician, the child may be admitted to a localamendment is necessary to eliminate the reference to a

medical facility. "card“ since most record keeping will be done
6. The school will continue to call the parents, electronically and to separate the regulatory aspects of the
guardians, or physician until one is reached. policy from those that were included for technical

assistance purposes.

If I cannot be reached and the school authorities have

followed the procedures described, | agree to assume alC. IMPACT CRITERIA

expenses for moving and medically treating this student. |

also hereby consent to any treatment, surgery, diagnostic 1. Will the amendment help improve student

procedures or the administration of anesthesia which maychievement as measured against state achievement

be carried out based on the medical judgment of thestandards?

attending physician. The amendment addresses health and safety issues
and does not address curriculum issues.

Parent/GuardianSignature

Date 2. Will the amendment help ensure that all students
receive an equitable education?

AS REVISED The amended regulation addresses health and safety

issues for all students.

THE DELAWARE EMERGENCY TREATMENT
CARD 3. Will the amendment help to ensure that all

students’ health and safety are adequately protected?

A Delaware Emergency Treatment Card must be on file  The amended regulation mandates that the school

for every child in school grades K-12 and the card mustnurse keep the school health record and defines

contain _at a minimum, requests for the following responsibilities as to the record keeping.

information: student’'s name, birth date, school district,

school, grade, homeroom or teacher, home address, home 4. Will the amendment help to ensure that all

phone, mother/guardian’s name and/or father/guardian’sstudents’ legal rights are respected?

name, their place of employment and work phone, two The amended regulation addresses health and safety

other names, addresses and phone numbers for timdssues and student legal rights are also respected.

when the parent or guardian can not be reached, family

physician, name and phone, family dentist, name and 5. Will the amendment preserve the necessary

phone, student’s medical problems and allergies, theauthority and flexibility of decision makers at the local

students’ medical insurance and if possible the parentboard and school level?

guardian’s signature. This information may be shared on  The amendment does not alter the necessary authority

a need to know basis. and flexibility of decision making at the local board or
school level.

6. Will the amendment place unnecessary reporting or
EDUCATIONAL IMPACT ANALYSIS PURSUANT administrative requirements or mandates upon decision
TO 14DEL. C., SECTION 122(d) makers at the local board and school levels?
The amendment does not place any unnecessary
DELAWARE SCHOOL HEALTH RECORD CARD reporting or administrative requirements or mandates on
decision makers at the local board or school levels.

A. TYPE OF REGULATORY ACTION REQUESTED
7. Will decision making authority and accountability

Amendment to Existing Regulation for addressing the subject to be regulated be placed in the
same entity?
B. SYNOPSIS OF SUBJECT MATTER OF THE The amendment will retain the decision making
AMENDMENT authority and accountability in the same entity.

The regulation on the Delaware School Health 8. Will the amendment be consistent with and not an
Record Card found on page 22 in The School Nurse, Aimpediment to the implementation of other state
Guide to Responsibilities defines the school nurse’seducational policies, in particular to state educational
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policies addressing achievement in the core academitime-they-oceur.

subjects of mathematics, science, language arts and social

studies? 16. Recordany-diseases,seriousitnessesmajorinjuries,
The amended regulation will not be an impediment to er-eperations-which-oceur—during-each-year.

the implementation of other state education policies.

the purpose of the amendment? €ases.

The regulation is necessary for the health and safety
of students and the amendment clarifies the recordt2. Each—schootdistrietis—+esponsible—forhaving the
keeping responsibilities of the school nurse. “SehootHealth-Record™cardprintec—(Revised1972, see

10. What is the cost to the state and local schoolBrameﬁd—PHﬁﬂﬁg—eeﬁrpaﬁy,—}ee—Regers—Road
boards of compliance with the amendment? Witmington,bDetaware—19801.

The amendment does not add any additional costs.

FROM THE SCHOOL NURSE, A GUIDE TO carc—fotlow-theproceduresbetow:

RESPONSIBILITIES & No-health-orpsychotogicat-data—shalt-be-fitmed
with-sehool-academiereeords.
Petaware-SehoolHealth-Reeerd-Card b: Alstudenthealth-records-wib-beretained-at the
schootfortwo-years-aftertermination{graduation,—€drop-
General Directions ot transter)

this-card-shoult-aceompany-the-otherschootrecords. AS REVISED

5. Fhe-ecardwiltserve-a—child-as-ahealth+recoerdfor the Delaware School Health Record

thirteen-years-of-schooting—The-sehootnurse-should use
the“StudentHealth-History Ypdate™tokeep-heatthrecordl. The “School Health Record” is confidential and must

edrrent be stored so that only duly authorized persons have access
toit.

6. The“SchoolHealth-Record™eareHs-toremainin the

generat—sehootfite—ornurse’s—fie—during—the—pupil's 2. A “School Health Record” must be prepared for each

attendanece-in-sehool. school child. When a child is promoted to another school
in the district or transfers to another school in or out of

+ Destroy-any-dupticate—erpartiat-health—record—after state this must accompany the other school records.
entries-have-been-transferredto-the—offictal-card-so that

there-is-onty-one-correctandup-to-date—card. 3. The health record will serve for the duration of the

child’s schooling. The school nurse must use the “Student
8. Datasubmitted-by-psychologist-hearing-spectatist, orHealth History Update” to keep health records current.
other-health-professionatsshould-be-entered-on-the card.

4. The “School Health Record” must remain in the
9. RecordatHtestsexaminations-and-coenferenees-at thgeneral school file or nurse’s file during the pupil’'s
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attendance in school. The school nurse must destroy any 3. Will the amendment help to ensure that all

duplicate or partial health record after entries have beerstudents’ health and safety are adequately protected?

transferred to the official record so that there is only one  This regulation requires hearing screenings of

correct and up-to-date record. students at certain grade levels and the amendment
clarifies the responsibilities of the school nurse.

5. No health or psychological data shall be filmed with

school academic records. 4. Will the amendment help to ensure that all
students’ legal rights are respected?

6. All student health records must be retained at the  The amended regulation addresses health and safety

school for two years after termination (graduation, drop-issues and student legal rights are also respected.

out, transfer).

5. Will the amendment preserve the necessary
7. All health records must be transferred to the Stateauthority and flexibility of decision makers at the local
Records Center which will retain the records for a total ofboard and school level?

25 years. The amendment does not alter the necessary authority
or flexibility of decision making at the local board or
school level.

EDUCATIONAL IMPACT ANALYSIS PURSUANT 6. Will the amendment place unnecessary reporting or
TO 14 DEL. C., SECTION 122(d) administrative requirements or mandates upon decision

makers at the local board and school levels?
HEARING SCREENING PROCEDURES The amendment does not place any unnecessary

reporting or administrative requirements or mandates on
A. TYPE OF REGULATORY ACTION REQUESTED  decision makers at the local board or school levels.

Amendment to Existing Regulation 7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
B. SYNOPSIS OF SUBJECT MATTER OF THE same entity?
AMENDMENT The amendment will retain the decision making
authority and accountability in the same entity.
The regulation on Hearing Screening Procedures
found on pages 28 to 35 in The School Nurse, A Guideto 8. Will the amendment be consistent with and not an
Responsibilities lists the grade levels where hearingimpediment to the implementation of other state
screenings must occur, requires re-screenings and newducational policies, in particular to state educational
student screenings. Notification of the parent or guardiarpolicies addressing achievement in the core academic
of the screening results and recording the results in thesubjects of mathematics, science, language arts and social
school health record are also regulated. The amendmerstudies?
is necessary in order to isolate the regulatory This amended regulation will not be an impediment to
responsibilities of the school nurse from the technicalthe implementation of other state education policies.
assistance information and to use the word "must“ in the

regulatory statements. 9. Is there a less burdensome method for addressing
the purpose of the amendment?
C. IMPACT CRITERIA The regulation is necessary to protect the health and

safety of students and the amendment clarifies the
1. Will the amendment help improve student regulatory responsibilities of the school nurse.
achievement as measured against state achievement

standards? 10. What is the cost to the state and local school
The amended regulation can have a positive effect orboards of compliance with the amendment?
student achievement. The amendment does not add any additional costs.

2. Will the amendment help ensure that all students FROM THE SCHOOL NURSE, A GUIDE TO

receive an equitable education? RESPONSIBILITIES
The amended regulation addresses health and safety
issues for all students. Hearing-Sereening-Proceddres
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Purpose referred—for—appropriate—follow-up—and—+re-sereened the
f i .
. . - . eation O otfowig-yea
I I.B aeeo '."E” sh |.a|5|e|emell eff EIEIIIE'IIIdeen.H eation I Lires
+ Recordresultsonthesehootheatthcard
Poepttationto-be-Sereened 2 Netifyparents—that-chitd-hasfailled-the-hearing

sereentny physician—(See—sampte ReferralForm,page39.)
3: Should—the—parents—etect—services—through the
d £ Bubli L

5 Have—appropriate—forms—ready——eclass—roster,
patentietter—clintereferral-form. NOFE—Nurses—are—urged—to—recheck—the—hearing of
e " X o o) fiod
Recommended-Procedure of-time-or-to-check-with-the-child-or-famityon-what-care

to25-dBforeachfrequency.)

3: Faituretorespondattherecommended-sereening AS REVISED
tevetatany-fregquency-in-eitherearconstitutestailure

4. Alfaitures—should—be—re-screened—within—the Hearing Screening

same-sessiort—Thisshedld-be-accomptished-by-removing

ant—re-positioning—the—earphones—and—earefulty re-1. All children in kindergarten or grade 1, 3, 5, 8 and 11

nstracting-the—chitd. or_any child being considered for special education
5.  Shouldany-chitdagainfaitthe-sereening,arepeatclasses, and all students new to the school system shall

sereen-shoute-be-done-within-two(2)-weeks-of-the-initialreceive a hearing screening by Decembe? b5 the

sereening. current school year.

5. el gl | . : i e
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2. All failures must be re-screened within the same C. IMPACT CRITERIA

session. This should be accomplished by removing and

re-positioning the earphones and carefully re-instructing 1. Will the amendment help improve student

the child. achievement as measured against state achievement
standards?

3. Should any child again fail the screening, a repeat  This amended regulation addresses health and safety

screen must be done within two (2) weeks of the initial issues not curriculum issues.

screening.

2. Will the amendment help ensure that all students
4. Any child failing the hearing screening must be receive an equitable education?
referred for appropriate follow-up and re-screened the  The regulation was putin place to assure that students
following year. and adults with HIV infection have full access to the
public education system and the amendment does not
5. The school nurse must record the test results on thehange that intent.
School Health Record.

3. Will the amendment help to ensure that all
6. The school nurse must notify the parents/guardianstudents’ health and safety are adequately protected?
that the child has failed the hearing screening and may The regulation was put in place to ensure that student
have a hearing loss. health and safety is protected and the amendment does not
change that intent.

4. Will the amendment help to ensure that all
EDUCATIONAL IMPACT ANALYSIS PURSUANT students’ legal rights are respected?

TO 14 DEL. C., SECTION 122(d) The regulation was put in place to protect student
health and safety as well as their legal rights and the
POLICY FOR PROVIDING EDUCATION TO amendment does not change that intent.

STUDENTS WITH HIV INFECTION
5. Will the amendment preserve the necessary
A. TYPE OF REGULATORY ACTION REQUESTED  authority and flexibility of decision makers at the local
board and school level?
Amendment to Existing Regulation The amendment does not alter the necessary authority
or flexibility of decision making at the local board or
B. SYNOPSIS OF SUBJECT MATTER OF THE school level.
AMENDMENT
6. Will the amendment place unnecessary reporting or
The regulation Policy for Providing Education to administrative requirements or mandates upon decision
Students with HIV Infection found on page 81 in The makers at the local board and school levels?
School Nurse, A Guide to Responsibilities and on pages The amendment does not place any unnecessary
A-52 - A-53 in the Handbook for K-12 Education affirms reporting or administrative requirements or mandates on
the rights of students in K-12 and adult educationdecision makers at the local board or school level.
programs with HIV infection to attend the public schools
of Delaware and affirms their right to privacy concerning 7. Will decision making authority and accountability
the existence of the infection. The amendment isfor addressing the subject to be regulated be placed in the
necessary to remove the procedural references and focusame entity?
only on the regulatory sections. Sections 2, 3,4, and 8 are The amendment will retain the decision making
removed and sections 5, 6, and 7 become 2, 3, and 4. lauthority and accountability in the same entity.
section 4, the words "established by the State Department
of Public Instruction and Division of Public Health and 8. Will the amendment be consistent with and not an
approved by the Delaware State Board of Education onmpediment to the implementation of other state
December 19, 1985 and the last sentence "Thesesducational policies, in particular to state educational
procedures will be found in the School Nurse Handbook,policies addressing achievement in the core academic
School Bus Drivers Handbook, Handbook for School subjects of mathematics, science, language arts and social
Food Services, and K-12 Handbook" are removed. studies?
The amendment will not be an impediment to the
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implementation of other state education policies. 1, shall be provided with an appropriate alternative
education according to already established procedures.
9. Is there a less burdensome method for addressing
the purpose of the amendment? 6-3. Dissemination of the knowledge that a student
This regulation is necessary to protect the health anchas HIV infection is subject to State and Federal privacy
safety of students and the amendment simply removesaws and regulations.
procedural references from the regulation.

7+ 4. Routine and standard procedures (i.e. universal
10. What is the cost to the state and local schoolprecautions) for handling all body fluids—estabtlished by
boards of compliance with the amendment? the-State DepartmentofPublicthstruction-and-Division of
The amendment does not add any additional costs. PublicHeatth-ant-approved-by-the Detaware-State-Board
of Education—on—bDecember19,-198Ball be utilized in
Petieyfor Providing Education To Students with HIV ~ every school and program—Fhese—procedures—will be
Infection founaHn-the-SehootNurse Handbook,-SehootBusBrivers
HeandbookHandbookfor-SchootFood-Servieesand K-
1. A student enrolled or entering a Delaware public +2Handbook.
school/program, or in an adult or apprenticeship program,
with HIV infection shall be permitted to attend school 8 Edueationatprograms-aboutHi-infeetion;—mode of
unless the student, in the opinion of his/her physician, is atransmission—care-efbody-fiuids—and-goothanawashing
risk from communicable diseases (e.g. measles, chicketeehnigtes—shalt-be-offeredto-alt-schootpersennel: The
pox) present in the school or has other medically relatedepartmentoefPublicstruction-shaltcoordinate-tratning
problems. programs—for—school—nudrses—and—other—desighated
petsonnel—who—witt-be—+responsible—for—schoot—istrict

ms&ueﬁeﬂ,—a—sehea—ﬁtﬁe,—aﬁd—a—seheel—%rpeﬁﬂfendent. TO 14 DEL. C., SECTION 122(d)

Hﬂ&t—the—sftrdem—e*hﬂaﬁs—e%m-&ﬁﬁesfs—sympfefﬁs—wh|ch IMMUNIZATION RULES OF THE STATE BOARD
fastify-exetusion—(b)ja—ecurrentreportfrom-the—students OF EDUCATION
petsonalphysician—i—recommended—by—the—student’s
physietan—the—student-witremain—in—the-schootuntil a A. TYPE OF REGULATORY ACTION REQUESTED
determinationis-made-by-thepanel.

3. Fhe—-student—shaltbe—readmitted—to—the—sehool or

program-when-the-student'sphysictan-verifiesto-the-Statd8. SYNOPSIS OF SUBJECT MATTER OF THE

Atvisory—Panet—that-the—condition—for—whiech—removal AMENDMENT
ecetrred-hasbeen—corrected-orhas-abated—and-the Panel

determines-the-studentcan—returnto-school. The regulation entitled Immunization Rules and
Regulations of the State Board of Education is found on

4.  TFhe-schootnurse—in—cooperation—with—the—buiding pages 71 and 72 in The School Nurse, A Guide to
principat—shalt—funetion—as—(a)the—taisen—with-the Responsibilities.  This regulation defines a school
stugdent'sphysician-and-the-State-AdviseryPanet—(b) the'enterer” and lists all required immunizations students
advoecatefor-the H-infected-studentinthe-schoolt(i.e.,must have. The regulation defines “certification of
assistin—problem—resotution—answereguestionsy—(€) thammunization” and “conditional school admission”. It

coortinatorof-servicesprovided-by-other-staff. also provides direction on how to deal with lost or

destroyed medical records and how to seek exemptions
5:2. A student entitled to a free public education from immunization. The amendmentis necessary to add a
pursuant to 14 Del. C. ch. 2 and/or ch. 31, with HIV new section B.1.d. which requires students to receive
infection who is removed for reasons stated in Paragraplthree doses of Hepatitis B beginning in the 1999-2000

Amendment to Existing Regulation

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




PROPOSED REGULATIONS 1325

school year with kindergarten and grade seven. Thdmpediment to the implementation of other state
existing sections d. and e. become e. and f. Theeducational policies, in particular to state educational
amendment also removes section H, Implementationpolicies addressing achievement in the core academic
which is no longer necessary because the previoushsubjects of mathematics, science, language arts and social
existing parts of the regulation have been implemented. studies?

The amendment will not be an impediment to the

C. IMPACT CRITERIA implementation of other state education policies.
1. Will the amendment help improve student 9. Is there a less burdensome method for addressing
achievement as measured against state achievemethe purpose of the amendment?
standards? The regulation is necessary to protect the health and
This amended regulation addresses health and safetgafety of students and the amendment simply adds another
issues and not curriculum issues. type of immunization to the existing program.

2. Will the amendment help ensure that all students  10. What is the cost to the state and local school
receive an equitable education? boards of compliance with the amendment?
The amended regulation addresses health and safety The amendment does not add any additional costs.
issues for all students.
Immunizatiors Rutes-ant-Regutations-ofthe-State-Board
3 .Will the amendment help to ensure that all of-Edueation
students’ health and safety are adequately protected?
This regulation addresses the health and safety issuA. Definition of School Enterer
of student immunizations and the amendment adds the A school enterer is any child between the ages of two
requirement of Hepatitis B immunizations to the current months and 21 years entering or being admitted to a
list of immunizations. Delaware school district for the first time, including but
not limited to, foreign exchange students, immigrants,
4. Will the amendment help to ensure that all students from other states and territories and children

students’ legal rights are respected? entering from non-public schools.
The amended regulation addresses health and safety
issues and student legal rights are also respected. B. Immunization Requirements for School Admission

The following minimum immunizations will be

5. Will the amendment preserve the necessaryrequired for all school enterers:
authority and flexibility of decision makers at the local 1. Vaccine
board and school level? a. Four or more doses of diphtheria, tetanus,

The amendment does not alter the necessary authoritpertussis (DTP) or diphtheria, tetanus (DT) vaccine or a
or flexibility of decision making at the local board or combination of these vaccines with the following
school level. exceptions: (1) a child who received a fourth dose prior to

the fourth birthday must have a fifth dose; (2) a child who

6. Will the amendment place unnecessary reporting oreceived the first dose of Td (adult) at or after age seven
administrative requirements or mandates upon decisiommay meet this requirement with only three doses of Td
makers at the local board and school levels? (adult).

The amendment does not place any unnecessary b. Four doses of oral polio vaccine (OPV) or
reporting or administrative requirements or mandates orfour doses of inactivated polio virus (IPV) or a
decision makers at the local board or school level. Thecombination of these vaccines with the following
school nurse will have another immunization to record onexception: If the third primary dose of OPV or IPV is

the school health record. administered on or after the fourth birth date, a fourth dose
is not required.

7. Will decision making authority and accountability c. Two doses of measlesvaccine. The first dose
for addressing the subject to be regulated be placed in thehould be administered on or after the age of 12 months.
same entity? The second dose should be administered after the fourth

The amendment will retain the decision making birthday. The combination vaccines of measles, mumps,
authority and accountability in the same entity. rubella (MMR) can be used to meet this requirement.

d. Three doses of Hepatitis B vaccine beginning
8. Will the amendment be consistent with and not anin the 1999-2000 school year with kindergarten and grade
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seven. destroyed by the medical provider who administered the
d.e. Onedose of rubella vaccine administered vaccine, the parent must sign a written statement to this
after the age of 12 months. effect and must obtain at least one dose of DTP or DT, one
e.f.One dose of mumps vaccine administered dose of OPV or IPV and immunization against measles,
after the age of 12 months. mumps and rubella. Evidence that the vaccines were
2. Disease histories for measles, rubella and mumpsadministered must be presented to the superintendent or
will not be accepted unless serologically confirmed. designated person. An exemption to this requirement

3. A booster dose of Td (adult) is recommended atwould be a statement from a physician demonstrating
ten year intervals for all students after the last DTP or DTserological evidence of immunity to measles, mumps or
dose was administered. rubella.

C. Certification of Immunization F. Exemption from Immunization
All parents or legal guardians of school enterers must  Exemption from this requirement may be granted in
present a certificate specifying the month, day, and yeamccordance with Delaware Code, Title 14, Section 131.
that the immunizations were administered by the
physician or public health agency. G. Verification of School Records
The Division of Public Health shall have the right to

{Passedby-the-State Board-of Eduecationonbeeember 1@udit and verify school immunization records to

1996, determine compliance with the law.
D. Admission H: imptementation
1. Notice Effective—September—1—1991—and—thereafter—these

According to Delaware Code, Title 14, Section revised+regutations-wittbe-enforeced12/19/90.

131, Paragraph C, a principal or person in charge of a
school shall not permit a child to enter into school without
acceptable evidence of immunization. The parent or legal
guardian shall be notified of this requirement in writing. EDUCATIONAL IMPACT ANALYSIS PURSUANT
Within 14 calendar days after notification, evidence must TO 14 DEL. C., SECTION 122(d)
be presented to the school that the basic series of
immunizations has been initiated or has been completed. GUIDELINES FOR THE ADMINISTRATION OF
2. Conditional NONPRESCRIPTION DRUGS

A school enterer may be conditionally admitted
to a Delaware school district by presenting a statemenA. TYPE OF REGULATORY ACTION REQUESTED
from a physician or public health agency which specifies
that the school enterer: Amendment to Existing Regulation

a. has received at least one dose of DTP or DT
and B. SYNOPSIS OF SUBJECT MATTER OF THE

b. hasreceived at least one dose of OPV or IPVAMENDMENT

and
c. has received at least one dose of measles, The regulation Guidelines for Administration of
mumps and rubella (MMR) vaccine. Nonprescription Drugs found on page 104 in The School
d. Children entering school without Nurse, A Guide to Responsibilities identifies the
documentation for the first or second dose of measlegesponsibilities of the school nurse in the administration
should be admitted after the first dose. A second dose i®f nonprescription drugs. The amendment is necessary in
required between 30 and 90 days after the first doseorder to isolate the regulatory responsibilities of the
(MMR can be used to meet this requirement.) school nurse from the technical assistance information
3. Denial and to use the word "must” in the regulatory statements.
If the school enterer fails to complete the series of
required immunizations according to the Division of C. IMPACT CRITERIA
Public Health’s recommended schedule, the parent or

legal guardian will be notified the child will be excluded. 1. Will the amendment help improve student
achievement as measured against state achievement
E. Lost or Destroyed Medical Records standards?

When an immunization record has been lost or The amendment deals with student health and safety
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issues not curriculum issues. 10. What is the cost to the state and local school
boards of compliance with the amendment?
2. Will the amendment help ensure that all students  The amendment does not add any additional costs.
receive an equitable education?
The amendment addresses health and safety issues for FROM THE SCHOOL NURSE, A GUIDE TO
all students. RESPONSIBILITIES

3. Will the amendment help to ensure that all GuidelinestForAdministration-Of-Nonpreseription
students’ health and safety are adequately protected? brugs

The regulation addresses the health and safety issue

of the administration of nonprescription drugs and the the—foetowing—gtidetines—for—administration— of
amendment clarifies the responsibilities of the schoolnenpteseription-drugs-were-adoepted-by-the-State-Board of

nurse in this area. Education—onMay—20—1982—ant—witt-become—effective
September1982:
4. Will the amendment help to ensure that all
students’ legal rights are respected? Whereas—any-medication—preseribedby—-aphysician

The amended regulation addresses health and safetyanbe-administered-by-thenursenonpreseription-drugs
issues and student legal rights are also respected. cat—be—administeret—by-nurses—in—sehools—byfollowing

5. Will the amendment preserve the necessary & No-methcationis-to-be-administered-without
authority and flexibility of decision makers at the local parentatpermission.

board and school level? b- A-carefut-history-of-any-altergies,espeeially

The amendment does not alter the necessary authoritfe-meticationsmustbe-noted-on-student’'s-schoot-health
and flexibility of decision making at the local board and recored.

school level. € Arecorcthatinetudesthe-datertime,dosage,
ptrpose-mustbekept.

6. Will the amendment place unnecessary reportingor ¢ Assesstheparticttarcomptaintand-symptoms
administrative requirements or mandates upon decisionto—determine—if—other—meastres—can—be—used—before

makers at the local board and school levels? medication—is—administered—See—TFhe-SchoolNurse - A
The amendment does not place any unnecessargtigdeto-Responsibitities“CommoentirstAidProcedures

reporting or administrative requirements or mandates orferthnesspage-111.

decision makers at the local board and school level. € Medicat—attention—shoutd—be——sought if

7. Will decision making authority and accountability f Med-reaﬂeﬁs—may—be—eeﬁs-rdefed—fe%the
for addressing the subject to be regulated be placed in thishowing:——edysmenorrhea—orthedonties—discomfort,

same entity? feltow-tup—ofknown—medically—treated—injuries,—general
The amendment will retain the decision making malaise;severe-alergicreactions,—skintesions.
authority and accountability in the same entity. & Proper—tabeting—of—containers—ant—proper
storage-of medicationisnecessary

8. Will the amendment be consistent with and not an k. Nurses—mustuse—restraint—at—at—times—in the
impediment to the implementation of other state atdministration-ef-nonprescription-medications.

educational policies, in particular to state educational

policies addressing achievement in the core academic AS REVISED
subjects of mathematics, science, language arts and social
studies? The amendment will not be an impediment to the Administration of Nonprescription Drugs

implementation of other educational policies.
Medications prescribed by a physician can be administered
9. Is there a less burdensome method for addressingy the school nurse in the schools. The school nurse must
the purpose of the amendment? do the following:
The regulation is necessary to protect the health and
safety of the students and the amendment clarifies thel. Assess the particular complaint and symptoms to
responsibilities of the school nurse in administering determine if other measures can be used before
nonprescription drugs. medication is administered. Medications may be
considered for the following: dysmenorrhea, orthodontics
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discomfort, follow up of known medically treated health and safety are adequately protected?

injuries, general malaise, severe allergic reaction and skin ~ The regulation addresses health and safety issues by

lesions. defining the responsibilities of the school nurse
concerning the administration of nontraditional remedies

2. Look for a record of all allergies, especially to in the school setting.

medications, on the student’s school health record.

4. Will the regulation help to ensure that all students’
3. Have the permission of the parent or guardian tolegal rights are respected?
administer any medications. The regulation addresses health and safety issues and
student legal rights are also respected.
4. Record the date, time and dosage of the medication.

5. Will the regulation preserve the necessary

5. Seek medical attention if the symptoms or conditionsauthority and flexibility of decision makers at the local
persist. board and school level?

The regulation will preserve the authority and

flexibility of decision makers at the local board and school

level.
EDUCATIONAL IMPACT ANALYSIS PURSUANT
TO 14 DEL. C., SECTION 122(d) 6. Will the regulation place unnecessary reporting or
administrative requirements or mandates upon decision
ADMINISTRATION OF NON-TRADITIONAL makers at the local board and school levels?
REMEDIES The regulation will not place any unnecessary

reporting or administrative responsibilities or mandates
A. TYPE OF REGULATORY ACTION REQUESTED  on decision makers at the local board or school level.

New Regulation 7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
B. SYNOPSIS OF SUBJECT MATTER OF same entity?
REGULATION The regulation will maintain the decision making
authority and accountability in the same entity.
The Secretary seeks the consent of the State Board of
Education to adopt a regulation entitled, Administration 8. Will the regulation be consistent with and not an
of Nontraditional remedies. The regulation is necessaryimpediment to the implementation of other state
in order to help the school nurse deal with an increasingeducational policies, in particular to state educational
number of requests to administer nontraditional remediegolicies addressing achievement in the core academic
as opposed to prescription and nonprescriptionsubjects of mathematics, science, language arts and social
medications. Regulations are currently in place for thestudies?

administration of prescription and nonprescription The regulation will not be an impediment to the

medications. implementation of other educational policies.

C. IMPACT CRITERIA 9. Is there a less burdensome method for addressing
the purpose of the regulation?

1. Will the regulation help improve student The regulation is necessary to define the
achievement as measured against state achievememnésponsibilities of the school nurse when asked to
standards? administer nontraditional remedies. There are regulations

The regulation deals with student health and safetyconcerning the administration of prescription and
issues not curriculum issues. nonprescription medications but there is an increasing

number of requests for the administration of nontraditional
2. Will the regulation help ensure that all studentsremedies.
receive an equitable education?
The regulation addresses health and safety issues for 10. What is the cost to the state and local school
all students. boards of compliance with the regulation?
The regulation does not add any additional costs.
3. Will the regulation help to ensure that all students’
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Administration of Non-Traditional Remedies technical assistance information and to use the word
"must” in the regulatory statements.
When a school nurse administers non-traditional remedies
to students in school the following conditions must exist: C. IMPACT CRITERIA

1. The remedy is an over-the-counter commercially 1. Will the amendment help improve student
prepared preparation that is age-appropriate for theachievement as measured against state achievement
student. standards?

This amended regulation can have a positive impact
2. The use of the remedy was requested in writing by theon student achievement.

parent/guardian.

2. Will the amendment help ensure that all students
3. The use of the remedy does not violate any standingeceive an equitable education?
orders or protocols of the district. This amended regulation addresses health and safety
issues for all students.
4. The parent is made aware of the current standard of
practice. 3. Will the amendment help to ensure that all
students’ health and safety are adequately protected?
5. The parent provides adequate information regarding  This regulation requires students to have an
the remedy, its purpose, any toxicity or interactions, orthopedic screening at certain grade levels and under
proper dosage and storage, and any other instructionsertain conditions and the amendment clarifies the role of
necessary for the safe provision of the remedy. the school nurse.

6. Theremedy is properly labeled with contents, dosage, 4. Will the amendment help to ensure that all
time and route of administration, the student’s name, thestudents’ legal rights are respected?
date, and the name of the prescribing practitioner (if The amended regulation addresses health and safety

prescribed). issues and student legal rights are also respected.

7. A record that includes the date, time, dosage, and 5. Will the regulation preserve the necessary

purpose of the remedy is kept. authority and flexibility of decision makers at the local
board and school level?

8. A careful history of allergies is maintained. The amendment does not alter the necessary authority
or flexibility of decision making at the local board or
school level.

EDUCATIONAL IMPACT ANALYSIS PURSUANT 6. Will the amendment place unnecessary reporting or
TO 14 DEL. C., SECTION 122(d) administrative requirements or mandates upon decision

makers at the local board and school levels?
ORTHOPEDIC SCREENING The amendment does not place any unnecessary

reporting or administrative requirements or mandates on
A. TYPE OF REGULATORY ACTION REQUESTED  decision makers at the local board or school level.

Amendment to Existing Regulation 7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
B. SYNOPSIS OF SUBJECT MATTER OF THE same entity?
AMENDMENT The amendment will retain the decision making
authority and accountability in the same entity.
The regulation on Orthopedic Screening found on
pages 51 and 52 in The School Nurse, A Guide to 8. Will the amendment be consistent with and not an
Responsibilities lists the grades when students mustmpediment to the implementation of other state
receive orthopedic screenings both Phase | and Phase #ducational policies, in particular to state educational
and requires the school nurse to record the information irpolicies addressing achievement in the core academic
the school health record. The amendment is necessary isubjects of mathematics, science, language arts and social
order to isolate the regulatory responsibilities from the studies?
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This amended regulation will not be an impediment to turr-r-or-out—excessively).

the implementation of other education policies. b:  With—ehiig—standing—in—front-of—examiner,
teokrfor:

9. Is there a less burdensome method for addressing & bimitationofneck-motion
the purpose of the amendment? 2 bimitationofarm-motion

This regulation is necessary to protect the health and {3) Shouldertevel
safety of students and the amendment clarifies the ) Eyetevel
regulatory responsibilities of the school nurse. 5) Petvictilt

{6) Shortteg

10. What is the cost to the state and local school A tegandfootabnormatities

boards of compliance with the amendment? € With-ehild—standing—sideways—to—examiner,

The amendment does not add any additional costs. teokfer:
) Abnormatities-ef-AP-posture

FROM THE SCHOOL NURSE, A GUIDE TO & With—ehild—standing—with—back—to—the
RESPONSIBILITIES examinertookfor:
B Curvature—of—the—spine—or—other
Orthopedie-Sereening abhormatities
& Back-straight
Objective B Back-bentin-Adamsposition

they-shoutd-seekfurtherexamination-throtugh-the-family
Procedures physictan—Alfred—+—DbuPentinstitute—or—the—Shriners
Hospita{1-866-281-4050).
1. Obtainclassrostertouseas—work-sheetand to 4 Parentselecting-to-seekprivate-metdicatcare:
recorcresutts-of-sereening. & Obtainrname-ofphysicianand-send-onecopy
2 Boys—should—be—dressed—onty—in—shorts or ofthe-special-form-with-a—covertetter

examination-of-heatarms,backtegsand feet nstre-adeguatefoltow-dp.
3= Examination-shoutd-be-done-in-this-seguence: €. Haveparent—sighn—authorization—to—retease
& Chitd-walks-toward-examiner,tookor: information—{(page—55)—Fforprivatephysician,—Alfred .
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appropriate-schoot-personnel. C. IMPACT CRITERIA
Note—Some—famities—may—have—to—check—with—their 1. Will the amendment help improve student
primary-care-physician-before-eontacting achievement as measured against state achievement
the-AlfredH—DBuPontinstitute. standards?

The amended regulation deals with health and safety

RefereneeBook issues not curriculum issues.

exercisesis—TtherapetdticExercise Willlams,Marian and 2. Will the amendment help ensure that all students

Wertthington—Catherine——W-B—Sanders—Company, receive an equitable education?

PhitadetphiaPennsytvania. The amended regulation addresses health and safety
issues for all students.

AS REVISED
Orthopedic Screening 3. Will the amendment help to ensure that all

students’ health and safety are adequately protected?

1. All pupils in grades 4 through 9 must be screened The regulation addresses the responsibilities of the

annually. The school nurse is responsible for follow-up school nurse in administering prescription medications

and general supervision of the program. Two phasesand the amendment clarifies those responsibilities.

constitute the screening. Phase | is performed by the

school nurse and physical education teacher by October 4. Will the amendment help to ensure that all

15; Phase |l by physical therapists. Both phases should bstudents’ legal rights are respected?

completed by January 31 in order to permit adequate time  The amended regulation addresses health and safety

for follow-up. The Department of Education will issues and student rights are also respected.

coordinate the program through the office of the

Supervisor of School Health Services. 5. Will the amendment preserve the necessary
authority and flexibility of decision makers at the local

2. The school nurse must record the test findings on theboard and school level?

School Health Record and notify the parents/quardian that The amendment does not alter the necessary authority

a suspected deviation has been detected. and flexibility of decision makers at the local board and
school level.

6. Will the amendment place unnecessary reporting
EDUCATIONAL IMPACT ANALYSIS PURSUANT or administrative requirements or mandates upon decision
TO 14 DEL. C., SECTION 122(d) makers at the local board and school levels?
The amendment does not place any unnecessary
PARENTAL REQUEST TO HAVE PRESCRIPTION reporting or administrative responsibilities or mandates

MEDICATIONS ADMINISTERED IN SCHOOLS on the decision makers at the local board or school level.
A. TYPE OF REGULATORY ACTION REQUESTED 7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
Amendment to Existing Regulation same entity?

The amendment will retain the decision making and
B. SYNOPSIS OF SUBJECT MATTER OF THE accountability in the same entity.
AMENDMENT

8. Will the amendment be consistent with and not an

The regulation Parental Request to Have Prescriptiorimpediment to the implementation of other state

Medications Administered in School found on page 105 beducational policies, in particular to state educational
in The School Nurse, A Guide to Responsibilities policies addressing achievement in the core academic
identifies the information that the school nurse must getsubjects of mathematics, science, language arts and social
from the parent or guardian and the records that must bstudies?
kept. The amendment is necessary in order to isolate the The amendment will not be an impediment to the
regulatory responsibilities of the school nurse from theimplementation of other educational policies.
technical assistance information and to use the word
"must” in the regulatory statements. 9. Isthere aless burdensome method for addressing
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the purpose of the amendment? of pharmacy and phone number; and a current date of the
The regulation is necessary to protect the health angrescription.

safety of students and the amendment clarifies the

responsibilities of the school nurse in the administration3. Any allergies are noted.

of prescription medications.

4. All controlled substances are counted and reconciled
10. What is the cost to the state and local schoolat least once a month and kept under double lock.
boards of compliance with the amendment?
The amendment does not add any additional costs. 5. The daily log or special medication record shows the
student’s name, time, and date of administration.

FROM THE SCHOOL NURSE, A GUIDE TO
RESPONSIBILITIES

Parental-ReguesttoHavePrescription-Medieations
Administeredin-Sehool EDUCATIONAL IMPACT ANALYSIS PURSUANT

TO 14 DEL. C., SECTION 122(d)
H—Hs—&eeess—&ry—f&%ym:r&eﬁkd—te—reeewe—meﬁea’ i i i feation

. ng. PHYSICAL EXAMINATIONS
.db"' g the-schoot day, piease-do-the-fotiow .

*  Seng-the-medication—to-schoot with—a 'el sponsible ,  TvpE OF REGULATORY ACTION REQUESTED
heividtahyouare-thable-totakettto se_lloo. Amendment to Existing Regulation

i Sentd—the—medication—in—the—original—container

property tabeted-with-eotrect name time-dose-and-date.g  SYNOPSIS OF SUBJECT MATTER OF THE
*  Countthetablets{unlessthenumberoftabletsis theAMENDMENT
exacthumber-on—thetabeh—or—approximate—amotnt of

tigtieHn-the-bottle. The regulation on Physical Examinations found on

+  Filbeutthefoltlowinginformation: pages 15 and 16 in The School Nurse, A Guide to

Responsibilities requires that all students have a physical

Bate examination before entering school, lists one exception
Students Nap@E——— and requires school nurses to record all findings on the
Medication school record. The amendment is necessary in order to
Bese Time isolate the regulatory responsibilities of the school nurse

from the technical assistance information and to use the
word “must” in the regulatory statements.

1. Will the amendment help improve student
achievement as measured against state achievement
standards?
AS REVISED The amended regulation can have a positive impact
on student achievement.

ReasenforMediecatton——

Altergiestoany-metdieattons —

Number-oftabletssert—

Amount of ligquid C. IMPACT CRITERIA
; fon S

Nurse’'sSighattre—————————

Number-of-tabletsfamountof-igquicreceived———

Prescription Medications

2. Will the amendment help ensure that all students
Medications prescribed by a licensed healthcare providefeceive an equitable education?
must be administered in school by the school nurse under  The amended regulation addresses health and safety
the following conditions: issues for all students.

1. Request received from the parent/quardian. 3. Will the amendment help to ensure that all
students’ health and safety are adequately protected?

2. The medication is brought/sent to school in the  Theregulation requires all students to have a physical
original container that is properly labeled with the €xamination and the amendment clarifies the
student’s name; the name of the medication; time: dosageesponsibilities of the school nurse.

how it is to be administered; the physician's hame; hame
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4. Will the amendment help to ensure that all whenneeessaty.

students’ legal rights are respected? + Fo—indicate—the—extent—to—whieh—the—sehool
The amended regulation addresses health and safefprogram—shoutd-be-modifiedifrecessary-to—benefit the
issues and student legal rights are also respected. ptpit

. I . o " in
5. Will the amendment preserve the necessarythe-sehootprogram.
authority and flexibility of decision makers at the local
board and school level? Fhose-TFoBeExamined
The amendment does not alter the necessary authority
or flexibility of decision making at the local board or « Altpupisupen-entrance-to-the Detaware-school
school level. syﬁem—m—kmdefgaﬂeﬁ—%gfade—eﬁe—ﬁﬁﬁt—h-ave—had a

6. Will the amendment place unnecessary reportlngﬂﬁe—pmfafe—physremﬁ—s—e%ﬂee—er—at—a—WeH—ehﬁd—GM|c
or administrative requirements or mandates upon decisiofFhe-Betaware-PupitvedicalRecordform-shoutdbegiven
makers at the local board and school levels? to-theparentto-take-to-thephysictan-or—clinie—{See page
The amendment does not place any unnecessargdH—Al—ethernew—enterers—should—have—a—physical
reporting or administrative requirements or mandates orexaminationform-en-file-inhealthrecords.
decision makers at the local board or school levels. + Alstudents—who—participate—n—spoerts—See
offictatHandbook—ofthe—Pelaware—Secoendary—Sechool
7. Will decision making authority and accountability Athletie-Assoctation.

for addressing the subject to be regulated be placed inthe <« Fhoese—selected—pupits—whose—health—status

same entity? suggestsfurtherfollow-up-as-aresuttefebservations and/
The amendment will retain the decision making ereonferencesby-the-teacherand-schootnurse.
authority and accountability in the same entity. + Chitdren—of—Christian—Secientist—parents—may

reguestexemptionfrom—physical-exams-by-having-their
8. Will the amendment be consistent with and not anparents—ebtain-theproperformfrom-the“Committee on

impediment to the implementation of other state PublicationforbBetaware™which-isresponsibteforsuch
educational policies, in particular to state educationalmatters—Fhe-sechootshouldnotfurnish-theseforms.

policies addressing achievement in the core academic
subjects of mathematics, science, language arts and socilecommended-Procedures
studies?
The amended regulation will not be an impediment to For-districts-thatemploy-aphysictan*
the implementation of other state education policies. * Screeningtestssuehasvisionandhearing-should

9. Isthere aless burdensome method for addressing < Six—to—eight—ehildren—shoultd—be—examined- per
the purpose of the amendment? hotr—each-—shoutd-be-seen—singly.

The regulation is necessary to protect the health and
safety of students and the amendment clarifies the:only-aphysicianticensettopracticenbetawareisto be
regulatory responsibilities of the school nurse. used—fehseheei—hea&h—seﬁﬁees—ﬁcﬁy—erues-nons

10. What is the cost to the state and local schoolthe—Bureat—of—Professional—ticensing—State—Health
boards of compliance with the amendment? Btitding, Dover Detaware.

The amendment does not add any additional costs.

FROM THE SCHOOL NURSE, A GUIDE TO panties-forgirts—(Capesmay-beprovided-forgirls.)
RESPONSIBILITIES + The-distrobingantd-examining-areas-must-permit

v o ations
For—contractual-services—orfor-selected—+referrals to

Objectives tocalphysictans
T | if's-health-status-threugh a «  Compileand-makeavaiableto-thephysietan all
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sefeemﬁg%sfs—&ﬁd—ebseﬂfaﬂeﬁs—e%memﬁeﬁﬁd—schooEDUCATIONAL IMPACT ANALYSIS PURSUANT

TO 14 DEL. C., SECTION 122(d)
« Arranhge-forexamination-with-physician.

+« Foltowthrough-enrecommendations. POLICY ON THE SCHOOL NURSE AND THE
HANDICAPPED CHILD AND POLICY FOR
Fotiew-Yp PROVIDING CARE TO THE CHILD WITH SPECIAL

HEALTH NEEDS
T+ Reecordatfindings-en-the-SchootHeatth-Record.
e Ne{-ﬁy—pafeﬁ%s—ef—&ﬁy—as—&b&mes—e%de%eefs—and A. TYPE OF REGULATORY ACTION REQUESTED

3: Diseussdeviationsthatmay-have-arinfluence on Amendment to Existing Regulation

petsonnel. B. SYNOPSIS OF SUBJECT MATTER OF THE
AMENDMENT

eddcation—examinations,—please—refer—to—the—Attorney  The policies entitled, Policy Statement on the School

General's-Opinton-ofJuly1+7—1979-enpage- 127 Nurse and the Handicapped Child and Policy for
Providing Care to the Child with Special Needs are found

AS REVISED on pages 175 and 181 respectively in The School Nurse, A
Guide to Responsibilities. These regulations list the

Physical Examinations responsibilities of the school nurse as a member of the IEP

team and the requirements for ministering to the special
1. All pupils upon entrance to the Delaware school health needs of children. The amendment is necessary in
system must have had a physical examination by arder to combine the two policies into one policy entitled,
licensed medical physician, nurse practitioner or The School Nurse and the Child with Special Health
physician’s assistant. The Physical Examination form canNeeds. The amended policy removes the technical
be given to the parent or guardian if requested. All otherassistance language and includes only those areas that are
new enterers must have a physical examination form orregulated and uses the word "must* in the regulatory
file in their health records. language.

2. All students who participate in sports must have aC. IMPACT CRITERIA
physical examination.

1. Will the amendment help improve student

3. Those selected pupils whose health status suggest@chievement as measured against state achievement
further follow-up as a result of observations and/or standards?
conferences by the teacher and school nurse must have a The regulation deals with the role the school nurse
physical examination. plays in helping the special needs child and the

amendment clarifies these responsibilities, hence there
4. Children of Christian Scientist parents may requestcan be a relationship to improved student achievement.
exemption from physical exams by having their parents

obtain the proper form from the “Committee on 2. Will the amendment help ensure that all students
Publication for Delaware” which is responsible for such receive an equitable education?
matters. The school should not furnish these forms. The regulation and the amendment do contribute to

ensuring equal access to the academic curriculum for
5. The school nurse must record all findings on the special education students.
School Health Record.

3. Will the amendment help to ensure that all
6. New enterers have ten school days to comply with thestudents’ health and safety are adequately protected?
regulation before being excluded from school. A The regulation deals with health and safety issues for
documented appointment with a licensed provider asspecial needs students and the amendment clarifies the
stated above will defer exclusion. responsibilities of the school nurse as they work with
these students.

4. Will the amendment help to ensure that all

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




PROPOSED REGULATIONS 1335

students’ legal rights are respected? with—disabilitties—may—reguire—additional—educational
The amended regulation addresses health and safetservicesas-welasretated-health-services.

issues and student legal rights are also respected.
Fhe—schootnurse—plans—antd—imptements—those—health
5. Will the amendment preserve the necessarysetvices-which-will-contribute-to-the-achievementof the

authority and flexibility of decision makers at the local ehitdren-with-eisabitities.
board and school level?

The amendment does not alter the necessary authoritfhe-sehootnurseas—amemberof-the-evaldation-team,
or flexibility of decision making at the local board or ) assistsinidentifying-candidatesforptacementin
school level. a-spectatprogram;

{2) conducts-the-initiat-health-evatuationandparent

6. Will the amendment place unnecessary reportingeenferenee;
or administrative requirements or mandates upon decision {3) assists—in—obtaining—an—indepth—heatth—and
makers at the local board and school levels? developmentathistory-ant-home-environmentassessment;

The amendment does not place any unnecessary {#4) provides—and—interprets—alt—pertinent—medical
reporting or administrative responsibilities or mandatesinformation—inectuding—results—of—recent—physical
on decision makers at the local board or school level. assessments;

5) develops-the-individuatheatth-matntenance-plan

7. Will decision making authority and accountability with-student/parent;

for addressing the subject to be regulated be placed in the {6) provides—the—evatvation—team—with—the—health

same entity? compoenentof-the-individual-educationatptan{tEP);
The amendment will retain the decision making A petriodicaty-confers-with-the-studentparent and
authority and accountability in the same entity. faculty-torevise-health-maintenanceplan;

8. Will the amendment be consistent with and not ancemmunity-resodtees;
impediment to the implementation of other state {9) follows—up—on—medicatrecommendations—and
educational policies, in particular to state educationalreperts-to-teachers-ant-appropriate-petrsonnel;
policies addressing achievement in the core academic {IO)provides-teacher/staf-nserviceregarding-health
subjects of mathematics, science, language arts and sociataintenance—ptan-of-student;

studies? Ehprovides-andforsupervisesnursingtreatment and
The amendment will not be an impediment to the specialized—health-—procedures—to—altow—the—student to
implementation of other education policies. remain-in-theteastrestrictive-environment:

T A-writtenreqguestshatt-be-obtained-from the
9. Isthere aless burdensome method for addressingarentfor-theprocedure.
the purpose of the amendment? 2 A-written—authorization—foer—the—procedure
The regulation is necessary to protect the health andrem-the—chitd’sphysictarmustbe-oen-file.
safety of the special education students and the 3. Each-change-intheprocedurereguestfrom
amendment clarifies the responsibilities of the schoolthe—parent—er—physictan—reqguires—reauthorization— All
nurse. procedures-shaltbereauthorizedevery-six-months.
4. A-daily-treatmenttogthatinetudes—ehild’'s
10. What is the cost to the state and local schoolrametate-and-time-shalttbekepton-att-medications and
boards of compliance with the amendment? treatment-administeret-with—any-reactions—or—comments
The amendment will not add any additional costs. neted.
E2)provides—support—to—teachers—and—parents of

FROM THE SCHOOL NURSE, A GUIDE TO students-who-have-speciatized-health-careneeds
RESPONSIBILITIES
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patentfor-theprocedure. date and time shall be kept on all medications and
2 A-written—authorization—for-theprocedure—from treatment administered with any reactions or comments
the—chitd'sphysician-mustbe-onfile. noted.

procedures shatl-bereauthorized every six-months. EDUCATIONAL IMPACT ANALYSIS PURSUANT
4 A-datly treatmentiog that includes-ehild'sname, TO 14 DEL. C., SECTION 122(d)

treatment-aaministered-with-afy feactionsor eomments  tr cHOOL HEALTH TUBERCULOSIS (TB)

- . o CONTROL PROGRAM
5. Fheprocedures—specified—in—the—authorization
shalt—be—performed by —the—sehool urse—of Ea'd”ui‘i/é. TYPE OF REGULATORY ACTION REQUESTED
petsonnetunderthenurse’s-supervision—Theproce
l cordancewiththe “Eener_al Amendment to Existing Regulation

with-Speciat-Heatth-Needs.” B. SYNOPSIS OF SUBJECT MATTER OF

REGULATION
AS REVISED

. . . The regulation The School Health Tuberculosis (TB

The School Nurse and the Child with Special Health Control Prggram found on page 82The School Nurs(e )
Needs A Guide to Responsibilities and on pages A-47 - A-50 of

Th hool b f th luati the Handbook for K-12 Education requires all school
£ _SC ool nurse, as a member of the evaluation teanémployees, substitutes, student teachers, contract
must: employees and volunteers in frequent contact with
o o ) _ students to receive the Mantoux tuberculin skin test or
Assist in identifying candidates for placement in a ghow proof of being tested in the past 12 months during

special program. the first fifteen days of employment. All new school
hd Conduct the initial health evaluation and parent enterers must also show proof of a Mantoux tuberculin
conference. skin test given within the last 12 months or follow the

. Assist _in obtaining an in-depth health and recommendations of the American Academy of Pediatrics
developmental history and home environment assessmenfAAP) 1997. The school nurses must also record the
. Provide and interpret all pertinent information results in the school health record: The amendment is
necessary in order to change the time span between the
administration of the Mantoux tuberculin skin test for
adults from every third year to every fifth year. This
) _ _ change was recommended by both the School Health
Provide the evaluation team with the health aqyisory Committee and the Health Department. The

including results of recent physical assessments.
¢  Develop the individual health maintenance plan with
the student/parent if possible.

component of the individual education plan, IEP. other change is to remove the last sentence, which states,
* _Periodically confer with the student, parent and “The above program will replace policies established by
faculty to revise the health maintenance plan. the State Board of Education effective on September 1,
¢ _Follow up on medical recommendations and report1995.” and to add the sentence “School nurses must
to teachers and appropriate personnel. record the results of the Mantoux tuberculin skin test in

e Provide and/or supervise nursing treatment andth€ School health record”.
specialized health procedures with the following
conditions: C.

1. A written request shall be obtained from the
parent for the procedure.

2. A written authorization for the procedure from
the child’s physician must be on file. standards? . .

3. Each change in the procedure request from the Thg amended regl_JIanon (_jeals with student health and
parent or physician requires reauthorization. All safety issues not curriculum issues.
procedures shall be reauthorized every six months.

4. A daily treatment log that includes child’s name,

IMPACT CRITERIA

1. Will the amendment help improve student
achievement as measured against state achievement

2. Will the amendment help ensure that all students
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receive an equitable education? The amendment does not add any additional costs.
The amended regulation addresses health and safety

issues for all students. SehootHealth—Tuberettosis-ControtProgram
3. Will the amendment help to ensure that all Petaware-State-Board-of Education

students’ health and safety are adequately protected? Petieyfor The School Health Tuberculosis (TB) Control
The regulation addresses the health and safety issue Program

of administering the Tuberculosis Mantoux test and the
amendment changes the frequency for giving the test fronl. All school employees, substitutes, student teachers,
every three years to every five years. contract employees (including bus drivers) and volunteers
who are in frequent contact with students will receive
4. Will the amendment help to ensure that all Mantoux tuberculin skin test or show proof of being tested

students’ legal rights are respected? in the past 12 months during the first 15 working days of

The amended regulation addresses health and safetgmployment. Known positive reactors need verification

issues and student legal rights are also respected. from private physician or Division of Public Health
Clinics for:

5. Will the amendment preserve the necessary a. skin testreaction recorded in millimeters
authority and flexibility of decision makers at the local b. completion of preventive therapy for TB
board and school level? infection or chemotherapy for TB disease

The amendment does not alter the necessary authority
or flexibility of decision making at the local board or If documentation is available, the known positive
school level. reactor need not have this tuberculin skin test. When

documentation is unavailable, the employee should be
6. Will the amendment place unnecessary reportingtested. If documentation does not exist and the employee
or administrative requirements or mandates upon decisiomefuses to be skin tested again, the employee shall be
makers at the local board and school levels? asked to provide a statement in writing that he or she has
The amendment does not place any unnecessarpad a positive skin test result in the past, and that he/she
reporting or administrative requirements or mandateshas been counseled about the signs and symptoms of
upon the decision makers at the local board or schootuberculosis.
level.
2. Present employees will be required to show proof of
7. Will decision making authority and accountability Mantoux tuberculosis skin test to the district designee by
for addressing the subject to be regulated be placed in th@®ctober 15 every-thirfifth year of employment.
same entity?
The amendment will retain the decision making 3. Newly infected positive reactors will be referred to
authority and accountability in the same entity. the public health clinic or their private physicians for
further evaluation. Known positive reactors who have
8. Will the amendment be consistent with and not anappropriate documentation and are asymptomatic are not
impediment to the implementation of other state required to have another skin test or a chest x-ray.
educational policies, in particular to state educational
policies addressing achievement in the core academid. All new school enterers must show proof of a
subjects of mathematics, science, language arts and socidantoux tuberculin skin test within the past 12 months or

studies? follow the recommendations of the American Academy of
The amendment will not be an impediment to the Pediatrics (AAP) 1997. Physicians must send
implementation of other education policies. documentation of the decisions. Multi-puncture skin tests

will not be acceptable. A school enterer is any child
9. Isthere aless burdensome method for addressinpetween the ages of one year and 21 years entering or
the purpose of the amendment? being admitted to a Delaware school district for the first
The regulation is necessary to protect the health andime, including but not limited to, foreign exchange
safety of the students and the amendment simply changestudents, immigrants, students from other states and
the time line between administrations of the test. territories, and children entering from non-public schools.
Known positive reactors need verification from their
10. What is the cost to the state and local schoolprivate physician or Division of Public Health clinics for:
boards of compliance with the amendment? a. skin test reaction recorded in millimeters
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b. completion of preventive therapy for TB

infection or chemotherapy for TB disease

Tuberculin skin requirements may be waived for

3. Will the amendment help to ensure that all
students’ health and safety are adequately protected?

This regulation requires students to have vision
screenings at certain grade levels and under certain

children whose parent(s) or guardian(s) present aconditions and the amendment defines the responsibilities
notarized document (See attachment) that tuberculin skirof the school nurse.

testing is against their religious beliefs.

4. Will the regulation help to ensure that all

School nurses must record the results of the Mantouxstudents’ legal rights are respected?

tuberculin skin test in the health record.
Fhe—above—program—wit—reptace—previous—poticies
established—by—the—State Board—ofEducation—effective
September1-1995.

EDUCATIONAL IMPACT ANALYSIS PURSUANT
TO 14 DEL. C., SECTION 122(d)

VISION SCREENING
A. TYPE OF REGULATORY ACTION REQUESTED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE
AMENDMENT

The regulation on Vision Screening found on pages
43t0 48 in The School Nurse, A Guide to Responsibilities
lists the grades where vision screening must occur as we
as requiring screenings for new students,
education students and driver education students
Requirements to notify parents or guardians and to ente
the results in the school health record are also included

The amendment is necessary in order to isolate th(i;

regulatory responsibilities of the school nurse from the
technical assistance information and to use the wor
“must” in the regulatory statements.

C. IMPACT CRITERIA

1. Will the amendment help improve student

achievement as measured against state achieveme
standards?

special

The amended regulation addresses health and safety
issues and student legal rights are also respected.

5. Will the regulation preserve the necessary
authority and flexibility of decision makers at the local
board and school level?

The amendment does not alter the necessary authority
or flexibility of decision making at the local board or
school level.

6. Will the amendment place unnecessary reporting
or administrative requirements or mandates upon decision
makers at the local board and school levels?

The amendment does not place any unnecessary
reporting or administrative requirements or mandates
upon decision makers at the local board or school levels.

7. Will decision making authority and accountability
for addressing the subject to be regulated be placed in the
same entity?

The amendment will retain the decision making
ﬁluthority and accountability in the same entity.

8. Will the amendment be consistent with and not an
impediment to the implementation of other state
Educational policies, in particular to state educational
olicies addressing achievement in the core academic
ubjects of mathematics, science, language arts and social
tudies?

The amended regulation will not be an impediment to
the implementation of other state education policies.

9. Isthere aless burdensome method for addressing
the purpose of the amendment?

The regulation is necessary to protect the health and
rslﬁlfety of students and the amendment clarifies the
regulatory responsibilities of the school nurse.

This amended regulation can have a positive impact

on student achievement.

2. Will the amendment help ensure that all students
receive an equitable education?

10. What is the cost to the state and local school
boards of compliance with the amendment?
The amendment does not add any additional costs.

The amended regulation addresses health and safety

issues for all students.
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FROM THE SCHOOL NURSE, A GUIDE TO graduated—singte-E-eards.
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ophthatmotogist-or—optometrist—orifthe—famityecannot lottery retailers to ensure a minimum standard of
afforc-to-have-the-child-seenprivatetyar+eferrabmay beaccessibility required by federal law.

made-to-the-Optometrie-Clinic-inthe-County Health-Unit. Comments may be submitted in writing to the Lottery
Criteria—for—chinic—eligibiity (Medicaicdand-othersy-may Office on or before 4:00 p.m. on March 31, 1998. The

change—so-contact-the-clintefor-directions. Lottery Office is located at 1575 McKee Road, Suite 102,
+ Dbiseuss—suspected—or—known—deviations—with Dover, Delaware 19901 and the phone number is (302)
appropriate-schoot-personnel. 739-5291. Comments should be addressed to the

+ Colordeficieney-isnotcorrectabtebut-parents attention of Vernon Kirk, Lottery Office.
aned-students—shoutd-be-matde-aware-of-such-conditions.

Vistathy-Hmpaired-Students BEFORE THE DELAWARE STATE LOTTERY
OFFICE
« Medicatassistance-and-educationalservices may
be—received—through—the—DbBivision—for—the—Visually IN RE: PROPOSED RULES AND REGULATIONS
tmpairet—365-West—8th—Street—WitmingtonDbBetaware ORDER
19861+—(577-3333).
+ Contactthe-officein-yourarea—The-statenumber Pursuant to 2®el.C. section 4805(a), the Delaware
15 571-3333. State Lottery Office hereby issues this Order regarding
proposed amendments to the existing Lottery Regulations.

AS REVISED Following notice and a public hearing held on January 29,
1998, the Lottery Office makes the following findings and
Vision Screening conclusions:

1. All Children in kindergarten or grades 1, 3,5, 8, and SUMMARY OF EVIDENCE AND INFORMATION
11 must receive a vision screening by Decembér df5 SUBMITTED
the current school year.

1. The Lottery Office posted public notice of the
2. Students new to the school system, teacher referralsproposed Amended Regulations in the Register of
those students considered for special education placememegulations and in the News-Journal and Delaware State
and driver education students must have a visionNews. The Lottery Office received no written comments
screening. from the public concerning the proposed Regulations
prior to the public hearing.
3. The school nurse must record the results on the
School Record. 2. The Lottery Office conducted a public hearing on
the proposed Amended Regulations on January 29, 1998.
4. The school nurse must notify parents/quardians thatPrior to the hearing, the Lottery Director Wayne Lemons
the child has a suspected visual problem. designated Vernon Kirk as the hearing officer.

3. At the public hearing, the Lottery received no
public comments. Subsequent to the public hearing, the
Lottery received three sets of written comments about the

DEPARTMENT OF FINANCE proposed regulations. On January 29, 1998, the Lottery
DivisioN oF REVENUE received a letter from Laura Waterland, Esquire of the
OFFICE OF THE STATE L OTTERY Disabilities Law Program, Wilmington, DE. On January

30, 1998, the Lottery received a fax letter from Gerard I.
Landreth, Chief Administrator of the Architectural

Accessibility Board. On the same day, the Lottery
received a faxed letter from Ronald Sibert, Chairperson of

The Lottery proposes these rules pursuant o 2%he Governor's Advisory Council For Exceptional
Del.C. sections 4805(a) and R@I.C. section 10115. The (cijtizens.

proposed regulations are to ensure that the Delaware
Lottery is in compliance with the federal Americans with 4. The written comments filed by the public

Disabilities Act ("ADA"). The proposed regulations will mempers (“the respondents”) address many of the same
provide for a procedure for inspection of the sites of alljssyes about the proposed regulations. This Order will

Statutory Authority: 29 Delaware Code,
Section 4805(a) (2Pel.C. 4805(a))
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discuss the filed comments as a set. Regulations to reference compliance with other applicable
federal, state, or local enactments.
5. The respondents stated that the purpose of the
Regulations in section 2 was too narrow. The comments 11. The Lottery will accept the suggestion of the
suggested that the Lottery expand the stated purpose t@spondents and reorganize sections 3, 4, and 5 of the
include reference to other applicable federal and statdRegulations. The reorganization will clarify the
statutes. procedures and requirements for current retailers and new
license applicants. The Lottery will also accept the
6. The respondents requested that sections 3, 4, anproposal to revise section 5 to only allow the Director to
5 be reorganized to specify the duties of current retailergrant extensions upon the showing of good cause.
and new license applicants. The comments also
recommended that extensions only be granted upon a 12. The Lottery will accept some of the comments
showing of good cause. addressing the exemption process. The Lottery will
reorganize the Regulations to list the permitted
7. A great deal of the written comments concernedexemptions in a new section 6. The historic properties
the exemptions contained in paragraph 4. It was suggesteexemption will be revised to add language that tracks the
that the historic properties exemption be revised to mirrorcurrent applicable federal statute. The Lottery does not
the current language in the ADA, 28 CFR section believe the landlord refusal exemption should be revised
35.150(a)(2). The respondents also requested that thas requested by the respondents. The existing regulation
landlord refusal exemption be modified to clarify that it already provides that the exemption is only valid for the
only applies during the current lease term of a licenseeretailer’s current lease term. The Lottery also will keep
Finally, the respondents objected to the current form ofthe undue hardship exemption in its proposed form. The
the exemption for undue hardship. The commentsLottery based this exemption on a similar regulation
asserted that there must be a point where the Lottery asaurrently in use by the Oregon Lottery. The Lottery’s
state agency will revoke a license for noncompliance,regulation attempts to comply with the ADA’s standard of
regardless of the cost of needed modifications. There wasemoval of readily achievable barriers and also factor in
also support for a financial burden exemption thatthe financial constraints of Lottery retailers. The Lottery
factored in available tax benefits for barrier removal. Onealso does not believe there is a need to require three
party asserted that a licensee should be required to obtawritten estimates from retailers seeking an exemption
three written estimates before the Lottery can approve anyinder this section. The Lottery’s inspection report of the
exemption for financial hardship. The respondents alsofacility will contain an estimate of the cost of removal of
requested more explicit definition of alternative methodsany barriers. The Director also has the discretion to
of service such as curb service. require sufficient written documentation from any retailer
seeking an undue financial hardship exemption. The
8. Several comments addressed the scope of thé&ottery does not find that the definitions for alternative
complaint process contained in section 5 of themethods of service can be more detailed in the
Regulations. The respondents requested that this sectioRegulations.
be clarified to provide that the Lottery complaint process

was not an exclusive process for aggrieved parties. 13. The Lottery will revise the complaint process in a
new section 7 to clarify that the complaint process is not
FINDINGS OF FACT exclusive for an aggrieved party. The aggrieved party

may pursue other remedies available under state and
9. The public was given notice and an opportunity federal law. The revised regulations also delete the
to provide the Lottery Office with comments in writing reference to “subchapter” and uses the term “regulation”
and by oral testimony on the proposed Regulations. Theavhich clarifies the scope of the regulations.
written evidence received by the Lottery Office is
summarized in paragraphs #3-8. The Lottery Office has  14. The Lottery’s revisions to the proposed
considered the written comments submitted to theRegulations are in response to the comments received by
Lottery. the Agency. The Lottery finds it advisable to reissue the
revised regulations as a set rather than attempt to adopt
10. The Lottery received no comments regarding theparts of the regulations at this time in a piecemeal fashion.
definitions in Section 1 of the Regulations. The Lottery
will maintain this section as proposed. The Lottery will CONCLUSIONS
revise Section 2 to expand the overall purpose of the
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15. The proposed Regulations were promulgated byLottery Office.
the Lottery Office in accord with its statutory duties and
authority as set forth in 2Bel.C. section 4805(a). e) “Entrance” means any access point to a building
or portion of a building or facility used for the purpose of
16. The Lottery deems the proposed Regulationsentering. An entrance includes the approach walk the
necessary for the effective enforcement of R26I.C. vertical access leading to the entrance platform, the
section 4805 and for the full and efficient performance of entrance platform itself, vestibules if provided, the entry
the Lottery’s duties thereunder. The Lottery concludesdoor(s) or gate(s), and the hardware of the entry door(s) or
that the revision and republication of the proposedgate(s).
Regulations would be in the best interests of the citizens
of the State of Delaware and consonant with the dignity of ~ f) “Facility” means all or any portion of buildings,
the State and the general welfare of the people undestructures, site improvements, complexes, equipment,
section 4805(a). roads, walks, passageways, parking lots, or other real or
personal property located on a site.
17. The Lottery, therefore, will republish and accept
written comments on the revised Regulations pursuantto g) “Lottery Program” means on-line and instant
29Del.C. section 4805 and Z®el.C. section 10118. The games offered to the public through retailer licensees.
Lottery has considered the comments and suggestions
made by the witnesses at the public hearing. A copy ofthe h) “Lottery” or “State Lottery Office” means the
revised Regulations is attached to this Order andlottery established by the Delaware State Lottery Law,
incorporated herein. Chapter 348, Volume 59, of the Laws of Delaware.

18. The effective date of this Order shall be ten (10) i) “Lottery Retailer” or “Retailer” means a business
days from the date of publication of this Order in the entity housed in a specific retail facility that is under
Register of Regulations on March 1, 1998. license with the Delaware Lottery to provide lottery

related services.
Vernon Kirk, Hearing Officer

Delaware State Lottery Office i) “Inspection Report” means a completed survey
of the retailer or applicant facility that identifies barriers

It is So Ordered This 13th day of February, 1998. to program accessibility, if any and suggest possible
solutions.

Delaware Lottery Proposed Regulation
k) “Service Site” means an area within a lottery

Non-Discrimination on the Basis of Disability in retailer facility where a customer can purchase a lottery
Delaware Lottery Programs related product. This is usually the cashier’s station.
(1) Definitions (2) Purpose

a) “Accessible” means complying with the technical
requirements found in the ADA Accessibility Guidelines a) The Americans with Disabilities Act (P.L. 101-
(ADAAG). 336, U.S.C. 88 12131-12134), known as the ADA,
prohibits discrimination on the basis of disability in the
b) “Accessible Route” means a continuous delivery of programs offered by entities of state or local
unobstructed path connecting all accessible elements angovernment. The purpose of this regulation is to ensure
spaces of a building or facility. Interior accessible routesthat the Delaware Lottery is in compliance with the ADA
may include corridors, floors, ramps, elevators, lifts, andby ensuring that people with disabilities have access to
clear floor space at fixtures. Exterior accessible routesDelaware Lottery programs.
may include parking access aisles, curb ramps, crosswalks
at vehicular ways, walks, ramps, and lifts. b) In defining the scope or extent of any duty
imposed by these regulations including compliance with
c) “ADA” means the Americans with Disabilities the standard of accessibility defined in paragraph 3(b),
Act (42 United States Code. §812101-12213 and 47higher or more comprehensive obligations established by
United States Code §225 and §611). otherwise applicable federal, state or local enactment may
be considered.
d) “Director” means the Director of the State
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(3) General Requirements program accessibility. The identified actions must be
competed within 90 days of receipt of the Inspection
a) Prohibition of discrimination. No lottery retailer Report.
shall discriminate against any individual on the basis of a
disability in the full and equal enjoyment of lottery related c) Extensions. The Director may grant an extension
goods, services, facilities, privileges, advantages, orof up to 90 days to allow a current retailer to complete

accommodations of any lottery licensed facility. barrier removal actions identified in the Inspection
Report.
b) Standard of accessibility. Each Retailer is
required to meet a standard of accessibility that enables (i) Any request for an extension must be in

people with disabilities, including those who use writing, and shall include specific reasons for an
wheelchairs, to enter the lottery licensed facility and extension and supporting documentation.
participate in the lottery program. An accessible route

must be provided comprised of the following accessible (i) The Director shall grant an extension only
elements: upon showing of good cause.
1) Parking if parking is provided to the general
public; (6) Permitted exemptions
2) Exterior route connecting parking (or a a) The following exemptions to the requirements of
public way if no parking is provided) to an accessible this rule may be granted by the Director. The Director
entrance; shall review the circumstances and supporting
documentation provided by the retailer to determine if the
3) Entrance; retailer’s request for an exemption should be granted. The

Director shall determine the type and scope of

4) Interior Route connecting the entrance to a documentation to be required for each exemption

service site. classification. All decisions made by the Director shall be

final; any retailer whose request for an exemption is

c) Each element shall meet the design standards sedenied by the Director shall be required to satisfy the

forth in the ADA Accessibility Guidelines (ADAAG) requirements of this rule as a condition for maintaining its
published in the Federal Register on July 26, 1991. eligibility for a Lottery retailer contract.

(4) New License Applicants b) Historic properties. To the extent a historic
building is exempt under federal law, and if barrier
a) License applicants. The State Lottery Office removal would threaten or destroy the historic
shall inspect the site of applicants for compliance with thissignificance of the structure, this rule shall not apply to a
regulation prior to granting a license. The State Lotteryqualified historic building or facility that is listed in or is
Office will not grant a license to an applicant who is not in eligible for listing in the National Register of Historic
compliance with this regulation. Places under the National Historic Preservation Act or is
designated as historic under State or Local law.
b) Inspection reports. The State Lottery Office,
prior to granting a license, shall provide lottery applicants c) Legal impediment to barrier removal. Any law,
with an Inspection Report that shall identify barrier act, ordinance, state regulation, ruling or decision which
removal actions, if any, necessary to provide programprohibits the lottery retailer from removing a structural
accessibility. The identified actions must be completedimpediment or from making a required improvement to

prior to the granting of a license. the facility may be the basis for an exemption to this rule.
A lottery retailer requesting an exemption for a legal
(5) Current Retailers impediment will not be required to formally seek a zoning

variance to establish such impediment, but will be
a) The State Lottery Office shall inspect the site of required to document that they have applied for and have
each lottery retailer for compliance with this regulation. been refused whatever permit(s) are necessary to remove
the identified barrier(s).
b) Inspection reports. The State Lottery Office shall
provide to all current retailers an Inspection Report that  d) Landlord refusal. An exemption may be granted
shall identify barrier removal actions necessary to providebased on the refusal of a landlord to grant permission to a
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Lottery retailer to make structural improvements requiredas practical, but not later than 30 days after the filing of a
by the Lottery under this rule. The exemption shall only complaint, each complaint will be investigated. After the
apply to the retailer’'s current lease term. To request sucltompletion of the investigation, if the agency determines
an exemption, the retailer must submit documentation tathat the lottery retailer is not in compliance with this
the Director that the retailer requested the Landlord’sregulation, a letter of non-compliance will be issued to the
permission to make the required structural improvements)ottery retailer with a copy to the complainant. If the
that such request was denied by the landlord, and théottery retailer is determined to be in compliance, a letter
reasons for the denial. In making a decision on theso stating will be mailed to the retailer and complainant.
exemption request the Director shall take into Regardless of whether a complaint has been filed, the
consideration, but not be limited to,, the sufficiency of the agency will issue a letter of noncompliance within 30 days
reasons provided by the landlord for denying the retailer'safter the completion of an onsite inspection of the lottery
request. retailer facility if the agency determines that the lottery
retailer is not in compliance with this regulation.

e) Undue financial hardship. A limited exemption
may be granted if a retailer can demonstrate that the cost b) Ifthe letter of non-compliance shows deficiencies
of removing a structural barrier or of making the requiredin the accessibility of the retailer facility, the lottery
structural modification(s) to the retailer’s facility is an retailer shall submit a plan to the agency within 30 days of
undo financial hardship in that the cost of making such athe issuance of the letter of non-compliance. The plan
change(s) exceeds 25% of the retailer's compensatiorshall describe in detail how the lottery retailer will achieve
from the Lottery for the prior calendar year (An compliance with this regulation. Compliance shall be
annualized sales figure based upon the retailer's mosaccomplished within 90 days of the letter of non-
current 13-week sales period shall be used for those&ompliance. The Lottery may, upon request, grant the
retailer locations with less than a full year's history of lottery retailer additional time to submit the plan for good
sales.) Under the terms of this limited exemption, acause.
retailer would be required to annually make those
improvements and modifications that can be financed c) Within 20 days of the submission of the plan to
within an amount that is approximately equal to 25% of the agency, the Lottery shall notify the lottery retailer of
the total compensation earned from the Lottery in thethe agency’s acceptance or rejection of the plan. If the
prior calendar year. This requirement would continue onplan is rejected, the notification shall contain the reasons
a year-to-year basis until all the improvements andfor rejection of the plan and the corrections needed to
modifications required by this rule have been completed.make the plan acceptable to the Lottery. If the retailer
A retailer shall provide all supporting documentation agrees to make the required corrections, the Lottery shall
requested by the Director to substantiate the, costccept the plan as modified.
estimates of making the required improvements to the
retailer’s location. d) If aretailer fails to submit a plan within 30 days

of issuance of the letter of noncompliance and has not

f) Alternative methods. Where an exemption is requested an extension of time to submit a plan, the
granted in accordance with the provisions of this sub-Lottery may proceed to initiate termination proceedings.
chapter, the lottery retailer shall make the lottery related
goods and services available through alternative methods. e) |If approved, the plan must be completely
Examples of alternative methods include, but are notimplemented within 60 days of the agency’s notice of

limited to: approval. The Lottery may, upon request, grant the
lottery retailer additional time for good cause. Notice of
1) Providing curb service; any extension will also be sent to the complainant, if

applicable. Any such extension will commence
2) Directing by sighage to the nearest accessibleimmediately upon expiration of the first 60 day period.
lottery retailer.
f) If the corrective action taken by the lottery
(7) Complaints Relating to Non-Accessibility retailer corrects the deficiencies specified in the letter of
noncompliance as originally issued or as later revised or
a) An aggrieved party may file an accessibility reissued or if the onsite inspection of the lottery retailer
complaint with the Lottery Director or designee for facility reveals compliance with this regulation, the
review. Complaints must be in writing and, where Lottery will issue a notice of compliance. Until this notice
possible, submitted on an ADA complaint form. As soonis issued, a complaint will be considered pending.
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g) Failure to make the identified modifications in DEPARTMENT OF HEALTH &
compliance with the accessibility standards and within the SOCIAL SERVICES

required time period will result in the initiation of
proceedings to suspend or revoke the lottery license by the DivisioN oF SociAL SERVICES

agency. Statutory Authority: 31 Delaware Code,

_ _ _ Section 505 (3Del.C. 505)
h) A license will be suspended if the Lottery
determines that the Iottery retallt_er_ ha§ ma(_je S|gr_1|f|cant PUBLIC NOTICE
progress toward correcting deficiencies listed in the
compliance report, but has not completed implementation

of the_ approved compliance _pIan. If the Lottery In compliance with the State’s Administrative Procedures
dgtermmes that the lottery retallle.r ha§ not made_ a goo%\ct (APA - Title 29, Chapter 101 of the Delaware Code) and
faith I(_affort to correc;_thg deﬁuenqﬁs l'StTd n t:e with 42CFR 8447.205, and under the authority of Title 31 of
compliance report, t IS Inaction will - result n the the Delaware Code, Chapter 5, Section 505, the Delaware
rev_o.cat|on of the lottery license for that lottery licensed Department of Health and Social Services (DHSS) / Division
facility. of Social Services / Medicaid Program is amending its home
health provider manual to include a federally mandated

'? ,Wlhlle proceedlngj_to suspend or rer\]/.oke a I?tt_eryprovision that home health agencies must obtain surety bonds
retailer’s license are pending pursuant to this regulationy .o oo participating with Medicaid.

and until a notice of compliance is issued pursuant to
subsection (c) of this section, the Lottery shall withhold .

; ) . ..~ REVISION:
incentive payments from the lottery retailer. In addition,

!f a I|qense is revoked pursuant to .'[I’.IIS regulation, andSuret Bonds
incentive payments and other privileges have been

withheld from the affected retailer pending review of the The Balanced Budget Act of 1997 (Public Law 105-33)

pomplgint, the lottery retailer f.or.feits any claim to such Section 4724(b)(1) requires all home health agencies enrolled
incentive payments or other privileges. with Medicaid to obtain a surety bond. The bond must be for
at least $50,000 or 15% of Medicaid’s payment to the home
health agency for the previous calendar year, whichever is

greater.
a) If the Lottery proposes the denial of an reater

application for a license or the suspension or revocation Otl'he home health agency must obtain the bond from surety

a lottery retailer’s license pursuant to this regulation, theCom »anies approved by the United States Department of the

agency shall give the applicant or Iotte.ry_ retailer Writtgn Treasury. A bond must name the home health agency as
notice of the time and place of the administrative hea”ng“PrincipaI". Delaware Medicaid as “Obligee”, and the surety

not later than 30 days before the date of the hearing. company as “Surety”
pany v

Medicaid / Medical Assistance Program

(8) Request for Hearings

tgr ﬁ\lldre]evaﬂt rules IOf ev':el?ce ar|1d tlmehllm!ts For Medicaid purposes, bonds must cover a full calendar
establisned in these rules shall apply to €arnngs,ear, Bonds must be renewed annually and a copy provided

conducted under this regulation. to Medicaid no later than December 1st (30 days prior to the

beginning of each calendar year).

(9) Non-Exclusivity of Remedies

a) Remedies established bytheseregulationsareno&ommems, written suggestions, compilations of data,

intended to supplant, restrict or otherwise impair resort totestimony, briefs or other written materials concerning this

remedi_es otherwise available under law, inqluding thosechange must be received by mail no later than April 1, 1998,
authorized by the ADA and Del. Code Ann., title 6, ch. 45

at the Medicaid Administrative Office, Lewis Bldg., Herman
(1993). M. Holloway, Sr. Health & Social Services Campus, 1901 N.
DuPont Hwy., New Castle, DE 19720, attention Thelma
Mayer. Materials filed thereafter will not be considered
except where good cause for lateness is demonstrated. Copies
of all written submissions filed with the Medicaid office will
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be available for public inspection in the Medicaid 9910 Simplified Food Stamp Program

Administrative Office at the address given above. Please call

(302) 577-4880, extension 131, for an appointment if youDSS was approved by Food and Nutrition Service, under the
wish to review the materials. Individuals with disabilities United States Department of Agriculture, to operate a
who wish to participate in these proceedings, or review theSimplified Food Stamp Program (SFSP). The SFESP permits
materials submitted, should contact the Division to discuss state to substitute certain TANF rules and procedures for
auxiliary aids or services needed to facilitate such review offood stamp rules. Delaware’s SFSP has two components:
participation. Such contact may be in person, in writing or by

telephone by using the Telecommunications Relay Service, 1. the alignment of ABC's Self-Sufficiency sanctions for
or otherwise. Food Stamps; and

2. work for your welfare (workfare) program rules.

Households in which all members, or one or more

DEPARTMENT OF HEALTH & members, receive ABC may participate in the SESP. Non-

SOCIAL SERVICES Public Assistance (NPA) households will not participate in
DivisioN oF SociaL SERVICES the SFSP.

Statutory AUthO”ty: Public Law 104-193 The SESP will follow all the regular food stamp rules for

determining eligibility and certifying households. Under the
SESP, there are four basic changes in the food stamps rules
that will affect certain ABC households who receive food

stamps, as follows:

The Delaware Health and Social Services / Division of Social

Services / Food Stamp Program is proposing to implementa —

Simplified Food Stamp Program for households receifing exemptions; o

Better ChancéABC) benefits. The regulations are contained ¢ Replaces current Employment and Training (E & T)

in Public Law 104-193, the Personal Responsibility and Workand__job quit requirements and penalties with ABC

Opportunity Reconciliation Act of 1996 and Division of requirements and penalties; and

Social Services’ Manual section 9910. * Applies a food stamp sanction for parents who fail to
cooperate with school officials to ensure attendance for
children under 16; and

SUMMARY OF PROPOSED REVISIONS: * Replaces food stamp workfare penalties with the
ABC workfare program requirements and penalties.

Under the Simplified Food Stamp Program, the Division will

substitute certain TANF rules and procedures for food stamp IGNMENT OF SANCTIONS

rules. The proposed changes in the food stamp rules are as

follows: REPLACE FOOD STAMP WORK EXEMPTIONSWITH ABC EXEMPTIONS

PUBLIC NOTICE
DIVISION OF SOCIAL SERVICES / FOOD STAMP
PROGRAM

Replaces food stamp work exemptions with ABC

* Replaces food stamp work exemptions with ABC The ABC Self-Sufficiency Requirements include Employment

exemptions; and Training rules, work-related activities, and school
attendance requirements. All adult caretakers and other

* Replaces current Employment and Training (E & T) andadults in the assistance unit who are not exempt must

job quit requirements and penalties with ABC requirementsRarticipate in Employment and Training related activities.
and penalties; and There are only two exemptions to this ABC requirement. The
first exemption is a change from the regular food stamp E &
T exemption rules. The two exemptions are:

* Applies a food stamp sanction for parent who fail to
cooperate with school officials to ensure attendance for

children under 16 a) A parent caring for a child under 13 weeks of age; or

PROPOSED REGULATIONS: b) An inFiividuaI determined unemployable by a health
care professional.
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RepPLACE CURRENT E & T AND_JOB QUIT_REQUIREMENTS AND of equal or higher pay, whichever comes first;
PENALTIESWITH ABC REQUIREMENTSAND PENALTIES » 213 reduction in benefits for 2 months or until

the member complies with the requirement by obtaining a job
DSS will apply A Better ChancgABC) Self-Sufficiency of equal or higher pay, whichever comes first; and
Requirements and sanctions to food stamp households which » Third offense - ABC benefits are lost
are also receiving ABC benefits. The Self-Sufficiency permanently; the household may reapply as a NPA
Reqguirements have sanctions for non-compliance with E & T household.
Work Activity, and parent cooperation to ensure school

attendance for children under age 16. Food stamp recipients who are sanctioned under the
remaining ABC requirements in DSSM 3000 will be subject
The ABC requirements are: to the Riverside rule.

¢ All adults in the assistance unit who are not exemptExamples of the Aligned Sanction Process:

must participate in E & T activities.

e Adultmembers of the assistance unit mustkeepajoh 1. Parent fails to comply V'Vith an Employment and
unless they have good cause to quit. Training requirement. The family’s ABC grant is reduced by

. . 1/3. The food stamp allotment is determined by using the
¢ Adult members of the assistance unit must cooperate B Y 9

ith school official hool q tor child post-sanctioned grant amount and then reduced by 1/3. If the
with school officia’s to ensure school attencance for chi r®Myarent still has not complied at the end of the two months, the

under the age of 16. grant and food stamps have a 2/3 reduction in benefits. If the
parent still has not complied at the end of the second two
months, both the ABC and food stamp benefits are closed.

DSS will align the ABC and Food Stamp work-related
sanctioning processes for individuals receiving both ABC
and Food Stamps. Food Stamp recipients will be sand! - s. Food Stam .reC| '.e T“S will be sanct|on,ed 2. An ABC client who already has two E&T sanctions
when parents fail to cooperate with officials to ensure ABC's ;

School Attend R - for child d 16 is assessed a third sanction for failure to cooperate with
chool Attendance Requirement for children under age 16. qia|s to ensure the school attendance of her 13-year-old,

. . . . closing her ABC case permanently. The food stamp case will
The ABC sanctions for noncompliance with Self-Sufficiency 55 ¢jose. |If the household reapplies for food stamps, the

q i : - . -
requirements are household will be a non-public assistance case. The

) o ) household may get food stamps under the regular Food Stamp
* Hirstoffense - 1/3 reduction in benefits for 2 months program. No E & T sanctions will carry over to the NPA case.
or compliance*, whichever is shorter;

* *f there is no compliance after 2 months, the 3. Afamilyis only getting ABC benefits and has two E
sanction goes to the“devel sanction. & T sanctions. The family starts receiving food stamps. A

e Second offense - 2/3 reduction in benefits for 2 parent now has a third E & T sanction. The ABC and food
months or compliance*, whichever is shorter: and StamQ benefits are closed. If the household reaQQ“eS for food

e *f there is no compliance after 2 months, the stamps, the household will be a NPA case. The household

sancion oss 1o Sl sanction
* Third offense - ABC benefits are lost permanently; ¥ )

the household may reapply as a NPA household.

4. A household receives only food stamps and has two

ABC iob aui . ) food stamp E&T sanctions. The household starts to receive
ABL Job guit sanctions are: ABC. The two FSE&T sanctions are cured and the mandatory

) ) ) individual is placed in ABC E & T. Later, there is a first non-
¢ If a household member quits a job without good ¢ompliance with E & T. The ABC grant is reduced by 1/3.

cause and subsequently fails to comply with ABC's job The food stamps will be calculated using the post-sanctioned
search requirements, the household loses all benefits for grant and applving the 1/3 reduction sanction.

months or until the member complies with the requirement by
obtaining a job of equal or higher pay, whichever comes first. 5. The father of a family of five voluntarily quits a job
* If a household member quits a job without good without good cause and refuses to comply with subsequent
cause but complies with ABC'’s job search requirements, thgob search requirements. The ABC grant and food stamps
household will have a: receive a full benefit reduction for two months or until the
» 1/3 reduction in benefits for 2 months or until father complies with job search or enters a job of equal or
the member complies with the requirement by obtaining a jobhigher pay.
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6. The father of a family of four voluntarily quits a job DEPARTMENT OF HEALTH &

without good cause and refused to comply with subsequent
job search requirements. The ABC grant and food stamps SOCIAL SERVICES
receive a full benefit reduction for two months or until the DivisioN oF PusLic HEALTH

father complies with job search or enters a job of equal or Statutory Authority: 16 Delaware Code,

higher pay. Father starts job search activities after one month. Section 122(3)(h) (&DeI.C. 122(3)(h))
Benefits are restored with a 1/3 sanction for one month.

: STATE OF DELAWARE RULES AND REGULATIONS
7. Parent fails to send 13 year old to school and keep  pcptAINING TO THE PRACTICE OF CERTIFIED

scheduled school conferences. The ABC grant is reduced by MIDWIEERY
1/3. The food stamp allotment is determined by using the
post-sanctioned grant amount and then reduced by 1/3. If the SUMMARY

parent still has not complied at the end of the two months, the

grant and food stamps have a 2/3 reduction in benefits. anq food stam shav_ea2/3 reduction in benefits. Ifth@i'hese regulations replace regulations previously adopted
parent still has not complied at the end of the second twoApril 17, 1978, and most recently amended May 15, 1985
months, both the ABC. and food stamp benefits are closed. ,”I'hey are to be adopted in accordance with Chapter 1, Section
the household reapplies for food stamps, the household W|Ih22 (3) h, Title 16Delaware Code. They will supersede all

be a NPA case. The household may get food sftamp gnder thtﬁevious regulations concerning Midwifery adopted by the
regular Food Stamp Program. No E & T sanctions will Cary¢ormer Delaware State Board of Health

over to the NPA case.

The regulations establish and define conditions for the
certification of midwives in the State of Delaware. Priorto its
L elimination, the State Board of Health, certified all midwives

o M‘w‘)—we alin Delaware. It has been determined more efficient and cost
which & child exempts a parent from work requirements Ogtfective to certify midwives who are also advanced practice
under 13 weeks. . . . certified nurse midwifes through the Delaware Board of
e Currentfood stamp E & T and job quit requirements Nursing. This will be done under the provisions of Title 24,

and _Denaltles W('j“ foIIolvy the ABCE & T and job quit Chapter 19 of thBelaware Cod, and Article VIII of the rules
requirements and penafties. and regulations of the Delaware Board of Nursing. All

h N | Afgu_ltlmembers ofthe '?‘]Bcl unit mgst coo?erat(ha.\ll(\;nh otherwise qualified midwives who are not advanced practice
school_officials to_ensure _school attendance for childrengg ifieq nurse midwives will retain certification under the

under the age of 16. The sanction for failure to coo;:)eratewitl'bivision of Public Health. These regulations also update
this_requirement will apply to the entire food stamp certification requirements and standards of practice to

household. . . i
EE—— conform to national standards as outlined by the American
« ABC benefits closed for the third Self-Sufficiency College of Nurse-Midwives y

sanction remain closed until the end of the ABC waiver.
e Food stamp benefits closed for the third ABC Self-
Sufficiency sanction remain closed until the household

reapplies and is eligible as a NPA household for food st: SMPShe comment period for these regulations ends on March 31,

h N h 'Il'(;le AB%_Ed&Tzanchns Willl noft cacljrrv overto NPA 1998. All comments may be addressed to Steven L. Blessing,
meramww) 739-6638. The mailing address is: c/o State EMS

Office, Blue Hen Corporate Center, Suite 4H, 655 Bay Rd.,
The Department finds that this change should be made in thBover DE 19901 P y

best interest of the general public of the State of Delaware.

The Department will receive, consider, and respond top public hearing to discuss the proposed regulations will be

petitions by any interested person for the reconsideration %eld on March 20. 1998 in Room 309 of the Jesse Cooper

revision thereof. Such petitions must be forwarded by Marchg, ii4ing 417 Federal Street, Dover DE 19901. The hearing
31, 1998 to the Director, Division of Social Services, P. O.WiII start promptly at 1:30 PM.

Box 906, New Castle, DE 19720.

SUMMARY:

NOTICE OF HEARING
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DIVISION OF PUBLIC HEALTH directs the client to a physician or another health care
STATE OF DELAWARE professional for management of a particular problem or
RULES AND REGULATIONS PERTAINING TO THE aspect of the client’s care.
PRACTICE OF CERTIFIED MIDWIFERY

Section Il - Qualifications
These regulations replace Regulations previously adopted on
April 17, 1978; amended September 19, 1978, December 22, To receive a permit to practice certified midwifery in the
1982, and May 15, 1985 by the Delaware State Board ofState of Delaware, applicants who are not licensed as advance
Health. These regulations are effective ten (10) days aftepractice certified nurse midwives must demonstrate that they
final publication in the State Register of Regulations, havinghave met the following qualifications:
been adopted by the Secretary, Delaware Health and Social
Services, in conformance with Chapter 1, Section 122 (3)h, 1. Possesses a valid certification by the American
Title 16, Delaware Code, and supersede regulations orCollege of Nurse-Midwives’ Certification Council, Inc.; has
midwifery previously adopted by the Delaware State Boardcompleted a midwifery education program that has been

of Health. accredited by the ACNM'’s Division of Accreditation; has
earned a baccalaureate degree; or has completed an
Section | - Purpose equivalent program of studies as determined by the

certification agency.

The purpose of these Regulations is to establish and
define conditions under which individuals may be granted 2. Submits a sworn statement that he/she has not been
permits to practice certified midwifery in the State of convicted of a felony; been professionally penalized or
Delaware. The Department of Health and Social Servicesconvicted of substance addiction; had a professional
through the Division of Public Health, will recognize and midwifery license suspended or revoked in this or another
treat for all purposes as a permit to practice certifiedstate; been professionally penalized or convicted of fraud; is
midwifery, the licenses granted to advanced practice certifie¢physically and mentally capable of engaging in the practice of
nurse midwives under Title 24, Delaware Code, Chapter 19nidwifery; and
and Article VIII of the Rules and Regulations of the Delaware

Board of Nursing. 3. Has established mechanisms for practice within the
health care system that provide for consultation, collaboration
Section Il - Definitions or referral as indicated by the health care status of the client.

a. Certified midwifery practice is the management of Section IV - Application
women’s health care, focusing particularly on pregnancy,
childbirth, the postpartum period, care of the newborn, and  Any person, other than an advanced practice certified
the family planning and gynecological needs of women,nurse midwife licensed by the Board of Nursing, who wishes
including the prescription of appropriate medications andto obtain a permit to practice certified midwifery shall make a
devices within the defined scope of practice. The certifiedwritten application to the Division of Public Health. Such
midwife practices within a health care system that providesapplication shall be accompanied by the necessary documents
for consultation, collaborative management or referral asdemonstrating that the applicant possesses the qualifications
indicated by the health status of the client. Certified midwivesin Section Ill. If, after investigation of the application by the
practice at the level and scope defined by the agency whicbivision of Public Health, it appears the applicant is qualified
certified the midwife. to practice certified midwifery, a permit to practice midwifery

in the State of Delaware will be issued. Any person desiring to

b. Consultation is the process whereby a certifiedobtain alicense to practice midwifery as an advanced practice
midwife, who maintains primary management responsibility certified nurse midwife shall make a written application to the
for the woman’s care, seeks the advice or opinion of aDelaware Board of Nursing, Division of Professional
physician or another member of the health care team. Regulation.

c. Collaboration in the process whereby a certified Section V - Temporary Permits
midwife and physician jointly manage the care of a woman or
newborn who has become medically, gynecologically or Applicants who have completed the education
obstetrically complicated. requirements for a permit, and who are scheduled to take the
ACNM Certification Council examination, may be granted a
d. Referral is the process whereby the certified midwifetemporary permit to practice certified midwifery until they
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take the exam. Temporary permit holders who do not pass tha hearing is to be held, the midwife shall be notified by
next two consecutively scheduled exams will have theircertified mail at least twenty (20) days prior to the hearing as
permits revoked until such time as they pass the certificatiorio the time and place of the hearing and any allegations which

exam. the Division intends to investigate. If such complaint is found
to be justified, the permit of the midwife against whom the
Section VI - Maintenance of Permit complaint has been lodged may, at the discretion of the

Division of Public Health, be revoked or suspended.

No person granted a permit under these regulations shall
engage in active practice of certified midwifery without Section X - lllegal Practice
having an established mechanism for consultation,
collaboration and referral with a designated physician(s)  Any person who practices as a certified midwife as
licensed to practice medicine or osteopathy in the State oflefined in item “a” of Section Il in the State of Delaware
Delaware. A certified midwife who practices without withouta permitissued by the Division of Public Health shall
establishing and maintaining such a mechanism will bebe subject to a fine pursuant to 16 Del.C. 107.
subject to automatic and immediate revocation of his/her
permit. Section XI - Effective Date

Section VII - Renewal of Permit These Regulations shall become effective ten (10) days
after final publication in the State Register of Regulations and

Any permit granted to practice certified midwifery in the shall replace Rules and Regulations Pertaining to the Practice

State of Delaware shall terminate annually on December 31of Midwifery which were in effect until that date.

The fee for such annual permit is $25.00. Said permit shall be

renewable annually with the filing of an application and Section XIlI

documentation setting forth continued qualifications as

specified in “1” through “3” of Section Illl. Should said Should any section, sentence, clause, or phase of these

permit not be renewed by January 31, the permit is considereRules and Regulations be legally declared unconstitutional or

lapsed and the certified midwife shall apply according toinvalid for any reason, the remainder of said Rules and

Section IV. Regulations shall not be affected thereby.

Section VIII - Exemptions

(a) Any person who, on September 19, 1978, held a valid DEPARTMENT OF NATURAL

permit issued by the State Board of Health to practice
midwifery in the State of Delaware may be granted a permit to RESOURCES & ENVIRONMENTAL
practice midwifery even though that person does not meet the CONTROL
qualification specified in item “1” of Section Ill of these DivisioN oF FisH & W ILDLIFE
Rules and Regulations, providing such midwife must )
continue to demonstrate to the Division of Public Health full Statutory Authority: 7 Delaware Code,
compliance with all other provisions of these Regulationsand ~ Section 903(e)(2)(a)y(Del.C.903(e)(2)(a))
any special conditions as set forth by the Division of Public
Health to assure the safe and competent practice of certified REGISTER NOTICE
midwifery.
1. TITLE OF THE REGULATIONS
Section IX - Complaints TIDAL FINFISH REGULATION NO. 4 SUMMER
FLOUNDER SIZE LIMITS; POSSESSION LIMITS;
Any person may make a complaint in writing to the SEASONS
Division of Public Health concerning incompetence,
negligence, addiction to drugs and/or alcohol, physical or2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
mental impairment, misrepresentation, willful breach of AND ISSUES:
confidence, failure of a certified midwife to report a birth, or The Summer Flounder Fishery Management Plan has been
failure to otherwise comply with these regulations. amended to require the recreational harvest be reduced to a
Complaints about certified midwives shall be investigated byfishing mortality rate of F=.24.
the Division of Public Health or its designee and a
determination made as to the need for a hearing. In the event Options to decrease Delaware’s recreational harvest
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include: (b) and (j) by striking the words “ten (10)” and substituting in
lieu thereof the words “six (6);
1.) Increase the minimum size limit from 14.5"to 15"
with a decrease in the creel limit from 10/day to 8/day; or Further amend Tidal Finfish Regulation No. 4 by
2.) Maintain the minimum size limit of 14.5” and reduce amending subsection (a) by striking it in its entirety and
the creel limit from 10/day to 6/day with a seasonal closure tosubstitute in lieu thereof the following:
reduce landings by 8% from the 1997 landings using the
average landing pattern in Delaware during 1992 through  “It shall be unlawful for any person to take and reduce to

1996. possession any summer flounder or to land any summer
flounder during the period beginning at 12:01 a.m. on April 1,
3. POSSIBLE TERMS OF THE AGENCY ACTION: 1998 and ending at midnight on April 21, 1998.

The Department must adopt one of the proposed options.
If not, Delaware may be found out of compliance with the EXISTING TIDAL FINFISH REGULATION NO. 4
Summer Flounder Fishery Management Plan and it's summer
flounder fishery closed by the Secretary, United StatesTIDAL FINFISH REGULATION NO. 4. SUMMER

Department of Commerce. FLOUNDER SIZE LIMITS; POSSESSION LIMITS;
SEASONS.
4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT: a) It shall be lawful for any person to take and reduce to
§903 (e)(2)(a), 7 Del. C. possession summer flounder from the tidal waters of this State
at any time except as otherwise set forth in this regulation.
5. OTHER REGULATIONS THAT MAY BE AFFECTED b) It shall be unlawful for any recreational fisherman to
BY THE PROPOSAL: have in possession more than ten (10) summer flounder at or
None between the place where said summer flounder were caught
and said recreational fisherman's personal abode or
6. NOTICE OF PUBLIC COMMENT: temporary or transient place of lodging.

Individuals may present their opinions and evidence and/or ¢) It shall be unlawful for any person, other than
request information by writing or visiting the Division of Fish qualified persons as set forth in paragraph (f) of this
and Wildlife, Fisheries Section, 89 Kings Highway, Dover, regulation, to possess any summer flounder that measure less
DE 19901 prior to 4:30 p.m. on March 31, 1998. A public than fourteen and one-half (14.5) inches between the tip of the
hearing on these proposed amendments will be held in thenout and the furthest tip of the tail.

DNREC auditorium, 89 Kings Highway, Dover, DE at 7:30 d) It shall be unlawful for any person, other than a

p.m. on March 26, 1998. licensed commercial finfisherman with a gill net permit,
while on board a vessel, to have in possession any part of a
7. PREPARED BY: summer flounder that measures less than fourteen and one-
half (14.5) inches between said part’s two most distant points
Charles A. Lesser, 302-739-3441, 1/20/98 unless said person also has in possession the head, backbone
and tail intact from which said part was removed.
PROPOSED AMENDMENT TO TIDAL FINFISH e) It shall be unlawful for any licensed commercial
REGULATION NO. 4 SUMMER FLOUNDER SIZE finfisherman with a gill net permit to have in possession any
LIMITS; POSSESSION LIMITS; SEASONS part of a summer flounder that measures less than fourteen

(14) inches between said part’s two most distant points unless
Amend Tidal Finfish Regulation No. 4 in subsection’s said person also has in possession the head, backbone and talil
(b) and (j) by striking the words “Ten (10)” and substituting intact from which said part was removed.
in lieu thereof the words “eight (8)”; f) Notwithstanding the size limits and possession limits
in this regulation, a person may possess a summer flounder
Further amend Tidal Finfish Regulation No. 4 in that measures no less than fourteen (14) inches between the
subsection’s (c) and (d) by striking the words “fourteen andtip of the snout and the furthest tip of the tail and a quantity of
one-half (14.5)" and substitute in lieu thereof the wordssummer flounder in excess of the possession limit set forth in
“fifteen (15).” this regulation, provided said person has one of the following:
1) A valid bill-of-sale or receipt indicating the date
OR said summer flounder were received, the amount of said
summer flounder received and the name, address and
Amend Tidal Finfish Regulation No. 4 in subsection’s signature of the person who had landed said summer
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flounder; dates.

2) A receipt from a licensed or permitted fish dealer
who obtained said summer flounder; or 3. POSSIBLE TERMS OF THE AGENCY ACTION:

3) A bill of lading while transporting fresh or frozen The Department must adopt this proposed amendment.
summer flounder. If not, Delaware may be found out of compliance with the

g) Notwithstanding the size limits in this regulation, a Weakfish Fishery Management Plan, as amended, and it's

person may possess a summer flounder that measures no lagsakfish fishery closed by the Secretary, United States
than fourteen (14) inches between the tip of the snout and thBepartment of Commerce.
furthest tip of the tail, provided said person has one of the

following: 4. STATUTORY BASIS OR LEGAL AUTHORITY TO
1) A valid commercial finfishing license and gill net ACT:
permit issued by the Department; or §903 (e)(2)(a), 7 Del. C.

2) A valid vessel permit issued by the Regional

director, NMFS, to fish for and retain summer flounder inthe5. OTHER REGULATIONS THAT MAY BE AFFECTED
EEZ or a dealer permit issued by the Regional Director orBY THE PROPOSAL.:
NMFS, as set forth in 50CFR, Part 625. None

h) It shall be unlawful for any commercial finfisherman
to sell, trade and or barter or attempt to sell, trade and or bart&. NOTICE OF PUBLIC COMMENT:
any summer flounder or part thereof that is landed in this State  Individuals may present their opinions and evidence and/
by said commercial fisherman after a date when the deor request information by writing or visiting the Division of
minimis amount of commercial landings of summer flounder Fish and Wildlife, Fisheries Section, 89 Kings Highway,
is determined to have been landed in this State by thé&over, DE 19901 prior to 4:30 p.m. on March 31, 1998. A
Department. The de minimis amount of summer flounderpublic hearing on this proposed amendment will be held in the
shall be 0.1% of the coast wide commercial quota as set fortibNREC auditorium, 89 Kings Highway, Dover, DE at 7:30
in the Summer Flounder Fishery Management Plan approveg.m. on March 26, 1998.
by the Atlantic States Marine Fisheries Commission.

i) It shall be unlawful for any vessel to land more than 7. PREPARED BY:
200 pounds of summer flounder in any one day in this State.

j) It shall be unlawful for any person, who has been Charles A. Lesser, 302-739-3441, 1/20/98
issued a commercial foodfishing license and fishes for
summer flounder with any food fishing equipment other thanPROPOSED AMENDMENT TO TIDAL FINFISH
a gill net, to have in possession more than ten (10) summeREGULATION NO. 10 WEAKFISH SIZE LIMITS;
flounder at or between the place where said summer floundePOSSESSION LIMITS; SEASONS
were caught and said person’s personal abode or temporary or

transient place of lodging. Amend Tidal Finfish Regulation No. 10 by striking
subsection (e) in its entirety and substitute in lieu thereof the
following:
REGISTER NOTICE “e) It shall be unlawful for any person to fish with any

gill net in the Delaware Bay or Atlantic Ocean or to take and
reduce to possession any weakfish from the Delaware Bay or
1. TITLE OF THE REGULATIONS: the Atlantic Ocean with any fishing equipment other than a
TIDAL FINFISH REGULATION NO. 10 WEAKFISH hook and line during the following periods of time:
SIZE LIMITS; POSSESSION LIMITS; SEASONS
Beginning at 12:01 AM on May 1, 1998 and ending at
2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE midnight on May 10, 1998;
AND ISSUES: beginning at 12:01 AM on May 15, 1998 and ending at
In order to remain in compliance with Amendment 3 to midnight on May 17, 1998;
the Weakfish Fishery Management Plan as approved by the beginning at 12:01 AM on May 22, 1998 and ending at
Atlantic States Marine Fisheries Commission, Delaware musmidnight on May 24, 1998;
maintain a reduction in commercial effort of 34 days when beginning at 12:01 AM on May 29, 1998 and ending at
gill nets are not allowed in the water to catch weakfish duringmidnight on May 31, 1998;
the core fishing season. The core fishing season is May 1- beginning at 12:01 AM on June 5, 1998 and ending at
June 30. This amendment changes the 1997 dates to 1998idnight on June 7, 1998;
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beginning at 12:01 AM on June 12, 1998 and ending atmithighton—June-1-1997;

midnight on June 14, 1998; beginning-at-12:0+-AM-onJune-6,-1997and-ending at
beginning at 12:01 AM on June 19, 1998 and ending atmithightonJdune-8,-1997;
midnight on June 21, 1998; beginningat12:0-AM-erJune-13-1997and-ending at
and beginning at 12:01 AM on June 25, 1998 and endingmitghight-enJdunre15-1997;
at midnight on June 30, 1998.” ant-beginning-ati2:0-AMonJune-26,-1997and-ending
at-midnighteornJdune-28,1997.
EXISTING TIDAL FINFISH REGULATION NO. 10 Beginning at 12:01 AM on May 1, 1998 and ending at
midnight on May 10, 1998;
TIDAL FINFISH REGULATION 10. WEAKFISH SIZE beginning at 12:01 AM on May 15, 1998 and ending at
LIMITS; POSSESSION LIMITS; SEASONS. midnight on May 17, 1998;

beginning at 12:01 AM on May 22, 1998 and ending at
a) It shall be unlawful for any person to possess weakfishmidnight on May 24, 1998;

Cynoscion regalis taken with a hook and line, that measure  beginning at 12:01 AM on May 29, 1998 and ending at
less than thirteen (13) inches, total length. midnight on May 31, 1998;

b) It shall be unlawful for any person to whom the beginning at 12:01 AM on June 5, 1998 and ending at
Department has issued a commercial food fishing license anchidnight on June 7, 1998;

a food fishing equipment permit for hook and line to have beginning at 12:01 AM on June 12, 1998 and ending at
more than six (6) weakfish in possession during the periodnidnight on June 14, 1998;

beginning at 12:01 AM on May 1 and ending at midnight on beginning at 12:01 AM on June 19, 1998 and ending at
October 31 except on four specific days of the week asmidnight on June 21, 1998;

indicated by the Department on said person’s food fishing  and beginning at 12:01 AM on June 25, 1998 and ending
equipment permit for hook and line. at midnight on June 30, 1998.”

c) It shall be unlawful for any person, who has been f) The Department shall indicate on a persons food
issued a valid commercial food fishing license and a validfishing equipment permit for hook and line four (4) specific
food fishing equipment permit for equipment other than adays of the week during the period May 1 through October 31,
hook and line to possess weakfish, lawfully taken by use ofelected by said person when applying for said permit, as to
such permitted food fishing equipment, that measure less thawhen said permit is valid to take in excess of six (6) weakfish
twelve (12) inches, total length. per day. These four days of the week shall not be changed at

d) It shall be unlawful for any person, except a personany time during the remainder of the calendar year.
with a valid commercial food fishing license, to have in g) It shall be unlawful for any person with a food fishing
possession more than six (6) weakfish, not to includeequipment permit for hook and line to possess more than six
weakfish in one’s personal abode or temporary or transien{6) weakfish while on the same vessel with another person
place of lodging. A person may have weakfish in possessionvho also has a food fishing equipment permit for hook and
that measure no less than twelve (12) inches, total length, arlthe unless each person’s food fishing equipment permit for
in excess of six (6) if said person has a valid bill-of-sale orhook and line specifies the same day of the week in question
receipt for said weakfish that indicates the date said weakfisfHfior taking in excess of six (6) weakfish.
were received, the number of said weakfish received and the
name, address and signature of the commercial food

fisherman who legally caught said weakfish or a bill-of-sale REGISTER NOTICE
or receipt from a person who is a licensed retailer and legally
obtained said weakfish for resale. 1. TITLE OF THE REGULATIONS:
e) It shall be unlawful for any person to fish with any gill TIDAL FINFISH REGULATION NO.22 TAUTOG;

net in the Delaware Bay or Atlantic Ocean or to take andSIZE LIMITS
reduce to possession any weakfish from the Delaware Bay or
the Atlantic Ocean with any fishing equipment other than a2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE

hook and line during the following periods of time: AND ISSUES:
Beginning-at-12:01+-AM-on-May-3;-1997and-ending at Implement a Tautog catch reduction strategy to reduce

migrighten-May-11-1997; fishing mortality to the interim target of F=0.24 as required in
beginningat12:0+-AM-on-May-16:-1997and-ending atthe Tautog Fishery Management Plan. The current F in

migrighten-May-18,1997; Delaware is 0.3961. It must be reduced 40%.
beginningat12:0+-AM-on-May-23-1997and-ending at

migrighten-May-26:1997; Options to reduce fishing mortality to F=0.24 include:
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1.) Reduce the creel limit from 10 per day to 6 per daylodging.
during July - April and 3 per day during May and June; or
2.) Reduce the creel limit from 10 per day to 7 per day OR
during July - February and 3 per day during March - June; or
3.) Maintain the existing creel limits and close fishing for (b) It shall be unlawful for any person to possess more

approximately 40 days during July and August. than seven (7) tautog during the period beginning at 12:01
a.m. on July 1 and ending at 12:00 midnight on the last day in
3. POSSIBLE TERMS OF THE AGENCY ACTION: February, next ensuing, at or between the place where said

The Department must adopt one of the proposed optiongautog were caught and said person’s personal abode or
If not, Delaware may be found out of compliance with the temporary or transient place of lodging.
Tautog Fishery Management Plan and it's tautog fishery  (c) It shall be unlawful for any person to possess more
closed by the Secretary, United States Department ofhan three (3) tautog during the period beginning at 12:01
Commerce. a.m. on May 1 and ending at 12:00 midnight on June 30, next

ensuing, at or between the place where said tautog were

4. STATUTORY BASIS OR LEGAL AUTHORITY TO caught and said persons personal abode or temporary
ACT: transient place of lodging.

8903 (e) (2) (a), 7 Delaware Code

OR
5. OTHER REGULATIONS THAT MAY BE AFFECTED
BY THE PROPOSAL: (c) It shall be unlawful for any person to possess more
None than three (3) tautog during the period beginning at 12:01 a.m.
on March 1 and ending at 12:00 midnight on June 30, next
6. NOTICE OF PUBLIC COMMENT: ensuing at or between the place where said tautog were caught

Individuals may present their opinions and evidence andand said persons personal abode or temporary transient place
or request information by writing or visiting the Division of of lodging.
Fish and Wildlife, Fisheries Section, 89 Kings Highway,
Dover, DE 19901 prior to 4:30 p.m. on March 31, 1998. A OR
public hearing on these proposed amendments will be held in
the DNREC auditorium, 89 Kings Highway, Dover, DE at Amend Tidal Finfish Regulation No.22 by adding the

7:30 p.m. on March 26, 1998. word; “SEASON" after the word “LIMITS” in the title.
7. PREPARED BY: Further amend Tidal Finfish Regulation No.22 by
Charles A. Lesser , 302-739-3441 1/20/98 striking subsection (a) in its entirety and substitute in lieu

thereof the following:
PROPOSED AMENDMENTS TO TIDAL FINFISH
REGULATION NO.22 “(a) It shall be unlawful for any person to take and reduce
TAUTOG; SIZE LIMITS to possession or to land any tautog during the period
beginning at 12:01 a.m. on July 23 and ending at midnight on
Amend Tidal Finfish Regulation No.22 by striking it in August 31.”
its entirety and substitute in lieu thereof the following:
EXISTING TIDAL FINFISH REGULATION NO.22
“TIDAL FINFISH REGULATION NO.22 TAUTOG SIZE
LIMITS; POSSESSION LIMITS. TIDAL FINFISH REGULATION NO.22 TAUTOG,; SIZE
(&) It shall be unlawful for any person to possess anyLIMITS.
tautog that measures less than fourteen (14) inches in total
length during the period beginning at 12:01a.m.onJulyland (a) Notwithstanding 7 Delaware Cod®29 (b) (7) it
ending at 12:00 on March 31, next ensuing. (Note: Theshall be unlawful for any person to possess any tautog that
current minimum size limit of fifteen (15) inches would measures less that thirteen (13) inches in total length during
remain in effect during April, May and June.) the period beginning at 12:01 a.m. on January 1, 1997 and
(b) It shall be unlawful for any person to possess moreending at midnight on March 31, 1997 or during the period
than six (6) tautog during the period beginning at 12:01 a.mbeginning at 12:01 a.m. on July 1, 1997 and ending at
on July 1 and ending at 12:00 on April 30, next ensuing, at omidnight on December 31, 1997.
between the place where said tautog were caught and said (b) Notwithstanding 7 Delaware Code 8929 (b) (7) it
persons personal abode or temporary or transient place afhall be unlawful for any person to possess any tautog that
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measures less than fourteen (14) inches in total length during  2.) Increase the minimum size limit from 9 inches to 10
the period beginning at 12:01 a.m. on January 1, 1998 anihches with a creel limit of 20 per day.

ending at midnight on March 31, 1998 or during the period

beginning at 12:01 a.m. on July 1, 1998 and ending at To reduce the commercial harvest, quarterly trip limits
midnight on December 31, 1998 or during said periods in allwill be required as follows:

years thereafter.

First Quarter - 11,000 Ibs.

Also in effect areg938, 7 Delaware Code agd39, 7 Second Quarter - 7,000 Ibs.
Delaware Code. Third Quarter - 3,000 Ibs.

Fourth Quarter - 4,000 Ibs.
§938. Creel limits on finfish; exceptions.

(@) Unless otherwise provided in this chapter, or by The commercial fishing for or landing of any black sea
regulations promulgated by the Department, or permit issuedbass in Delaware for commercial purposed will be prohibited
by the Division, a fisher shall not have in possession at oduring the remainder of any quarter after a date when the
between the place caught and the fisher’s personal abode dtational Marine Fisheries Service determines that quarterly
temporary or transient place of lodging more finfish than quota has been landed.
exceed the following numbers for the species listed:

10 for tautog (Tautoga onitis) or blackfish. 3. POSSIBLE TERMS OF THE AGENCY ACTION:
The Department must adopt one of the proposed options
§939. Fishing seasons; exception. for recreational fishing and the proposed option for

(a) Notwithstanding938 of this title, it shall be unlawful  commercial fishing. If not, Delaware may be found out of
for any person to possess or retain more than 3 tautogompliance with the Black Sea Bass Fishery Management
(Tautoga onitis) during the period beginning at 12:01 a.m. onPlan and it's black sea bass fishery closed by the Secretary,
April 1 through and including midnight on June 30 next United States Department of Commerce.
ensuing except that an individual who free dives without the
aid of an underwater mechanical breathing device may takd. STATUTORY BASIS OR LEGAL AUTHORITY TO
by spear and possess not more than 10 tautog per day duridgCT:
this period. 8903 (e) (2) (a), 7 Delaware Code

Notwithstanding §929(b) (7) of this title, it shall be
unlawful to possess any tautog during the period beginning a6. OTHER REGULATIONS THAT MAY BE AFFECTED
12:01 a.m. on April 1 through and including midnight on JuneBY THE PROPOSAL.:

30, next ensuing, which measures less than 15 inches longin  None
total length.

(b) Each tautog taken and retained in violation of the6. NOTICE OF PUBLIC COMMENT:
provisions in subsection (a) of this section shall constitute a  Individuals may present their opinions and evidence and/
separate violation. or request information by writing or visiting the Division of

Fish and Wildlife, Fisheries Section, 89 Kings Highway,
Dover, DE 19901 prior to 4:30 p.m. on March 31, 1998. A

REGISTER NOTICE public hearing on these proposed amendments will be held in
the DNREC auditorium, 89 Kings Highway, Dover, DE at
1. TITLE OF THE REGULATIONS: 7:30 p.m. on March 26, 1998.
TIDAL FINFISH REGULATION NO.23 BLACK SEA
BASS SIZE LIMIT 7. PREPARED BY:

Charles A. Lesser , 302-739-3441 1/20/98
2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES: PROPOSED AMENDMENTS TO TIDAL FINFISH
The Black Sea Bass Fisheries Management Plan has bedREGULATION NO.23 BLACK SEA BASS SIZE LIMIT
amended to require the recreational and commercial harvests
be reduced to a fishing mortality rate of F= 0.32. Amend Tidal Finfish Regulation No.23 by adding the
words “;SEASONS AND TRIP LIMITS” after the word
Options to reduce Delaware’s recreational harvest‘LIMIT” in the title.

include:
1.) Increase the minimum size limit from 9 inches to 10 Further amend Tidal Finfish Regulation No0.23 in
inches with a seasonal closure of August 1-15; or subsection (a) by striking the words “nine (9)” as they appear
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therein and substitute in lieu thereof the words “ten (10)". b) It shall be unlawful for any person who has been
issued a commercial food fishing license by the Department
Further amend Tidal Finfish Regulation No0.23 in to have in possession any black sea bass, after January 1,
subsection (b) by striking subsection (b) in its entirety and1998, that measures less than ten (10) inches, total measure.
substitute in lieu thereof the following:
“(b) It shall be unlawful for any recreational fisherman to
take and reduce to possession any black sea bass orto land any

black sea bass during the period beginning at 12:01 a.m. on DEPARTMENT OF NATURAL

August 1 and ending at midnight on August 15.” RESOURCES & ENVIRONMENTAL
oR CONTROL
DivisioN oF FisH & WILDLIFE
“(b) It shall be unlawful for any recreational fisherman to ENFORCEMENT SECTION
have in possession more than twenty (20) black sea bass ator ~ Statutory Authority: 7 Delaware Code,
between the place where said black sea bass were caught and Section 2114 (Del.C. 2114)

said recreational fisherman’s personal abode or temporary or

transient place of lodging.” REGISTER NOTICE

Further amend Tidal Finfish Regulation No.23 by adding 1. Title of the Requlatiog BOATING REGULATIONS
a new subsection (c) to read as follows:

2. Brief Synopsis of the Subject and IssuPursuant to
2114(a), 7 Del. C., no person shall operate a vessel on
e waters of this State unless such vessel is operated in
ccordance with the rules and regulations of the Coast
Guard or the Department of Natural Resources and
Environmental Control. With the Department’s
regulations having gone without revision since 1975, they

Sepond Quarter (April, May and June) - 7,000 |bs. have become almost obsolete and in need of significant
Third Quarter (July, August and September) - 3,000 Ibs. . . . 2
updating. The proposed regulations will eliminate

Fourth Quarter (October, November and December) “conflicts with Coast Guard safety and equipment

4,000 lbs. requirements; reduce the likelihood of an injury or accident

: : .. when, for example, waterskiing, anchoring, or sitting on
A trip shall mean the time between a vessel leaving its ) .

; . ‘the bow, gunwales, or stern; and improve the
home port and the next time said vessel returns to any portin , . . . o
Delaware.” administration of the State-maintained boat ramps and

parking lots.

“(c) It shall be unlawful for any person to possess on
board a vessel at any time or to land after one trip more thal
the following quantities of black sea bass during the quartera
listed:

First Quarter (January, February and March) - 11,000
Ibs.

Further amend Tidal Finfish Regulation No.23 by adding

: 3. Possible Terms of the Agency Action: The Department
a new subsection (d) to read as follows:

of Natural Resources and Environmental Control may

“(d) It shall be unlawful for any person to fish for black reject or approve regulations governing vessels used on
the waters of this State.

sea bass for commercial purposes or to land any black sea bass

for com.merC|aI purposes dgrmg any quarter |nd|cateql N4 Statutory Basis or Legal Authority to Act: § 2114, 7
subsection (c) after the date in said quarter that the Nation el C

Marine Fisheries Services determines that quarter's quotahas™ =

been filled.”

5. Other Reqgulations that may be Affected by the Praposa
None

EXISTING TIDAL FINFISH REGULATION NO.23

6. Notice of Public Comment: Individuals may present
their opinions and evidence and/or request information by
writing or visiting the Division of Fish and Wildlife,
Enforcement Section, 89 Kings Highway, Dover, DE
119901 prior to 4:30 PM on March 31, 1998. A public
ar\\earing on the proposed regulations will be held in the

TIDAL FINFISH REGULATION NO.23 BLACK SEA
BASS SIZE LIMIT

a) It shall be unlawful for any person to have in
possession any black sea bass (Centropritis striata) th
measures less than nine (9) inches, total length.
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DNREC Auditorium, 89 Kings Highway, Dover, Delaware failure to perform a manifest duty in reckless disregard of
at 7:30 PM on Tuesday, March 24, 1998. the consequences as affecting the life or property of another;
such a gross want of care and regard for the rights of others

7. Prepared by: James H. Graybeal (302-739-3440) as to justify the presumption of willfulness and wantonness.

(10) “Issuing authority” shall mean a state where a

Date: 02/10/98 numbering system for vessels has been approved by the
Coast Guard or the Coast Guard where a numbering system
BOATING REGULATIONS has not been approved. Issuing authorities are listed in
Appendix A.
BR-1. GENERAL (11) “Licensing agent” shall mean a qualified person
authorized by the Division to register vessels pursuant to
Section 1. Code of Federal Regulations. § 2113(d) of Title 23.

These regulations reference provisions from the Code  (12) “Masthead light” shall mean a white light placed
of Federal Regulations (CFR), revised as of July 1, 19970ver the fore and aft centerline of a vessel showing an
and October 1, 1996, for U.S.C. Titles 33 and 46,unbroken light over an arc of the horizon of 225 degrees

respectively. and so fixed as to show the light from right ahead to 22.5
degrees abaft the beam on either side of the vessel, except
Section 2. Application of Regulations. that on a vessel of less than 12 meters (39.4 ft.) in length
Unless otherwise specified, these regulations shallthe masthead light shall be placed as nearly as practicable
apply to all vessels used on the waters of the State. to the fore and aft centerline of the vessel.
(13) “Motorboat” shall mean any vessel 65 feet in
BR-2. DEFINITIONS length or less equipped with propulsion machinery,
including steam.
For purposes of BR-3 through BR-12, the following (14) “Motor vessel” shall mean any vessel more than
words and phrases shall have the meaning ascribed to thefP feet in length propelled by machinery other than steam.
unless the context clearly indicates otherwise: (15) “Navigable channel” shall mean a channel plotted

(1) “All-round light” shall mean a light showing an ©n & National Oceanic and Atmospheric Administration

unbroken light over an arc of the horizon of 360 degrees. hautical chart or a channel marked with buoys, lights,
(2) “Boat” shall mean any vessel manufactured or used)(_aacons, ranges, or other markers by the Coast Guard or

primarily for non-commercial use; leased, rented, orWith Coast Guard approval. o

chartered to another for the latter's non-commercial use; or ~ (16) “Negligent” shall mean the omission to do

engaged in the carrying of 6 or fewer passengers. somethlng Wh'Ch a reason.able person, guided by those
(3) “Coast Guard approved” shall mean that the Ordinary considerations which ordinarily regulate human

equipment has been determined to be in compliance witrfffairs, would do, or the doing of something which a

Coast Guard specifications and regulations relating to thée€asonable and prudent person would not do.

materials, construction and performance. (17) “Open boat” shall mean a motorboat or motor
(4) “Commercial hybrid PFD” shall mean a hybrid PFD vessel with aII_engme an_d fuel tank compartments, and other

approved for use on commercial vessels identified on theSPaces to which explosive or flammable gases and vapors

PED label. from these compartments may flow, open to the atmosphere
(5) “Division” shall mean the Division of Fish and and so arranged as to prevent the entrapment of such gases
Wildlife. and vapors within the vessel.

(6) “Enforcement officer” shall mean a sworn member  (18) “Operator” shall mean that person in control or in
of a police force or other law-enforcement agency of thischarge of the vessel while the vessel is in use.
State or of any county or municipality who is responsible  (19) “Owner” shall mean a person who claims lawful
for the prevention and the detection of crime and thePossession of a vessel by virtue of legal title or equitable
enforcement of the laws of this State or other governmentainterest therein which entitles him/her to such possession.

units within the State. (20) “Passenger” shall mean every person carried on
(7) “Especially hazardous condition” shall mean a board a vessel other than: .
condition which endangers the life of a person on board a (a) The owner or the owner’s representative;
vessel. (b) The operator;
(8) “First aid” shall mean emergency care and treatment ~ (€) Bona fide members of the crew engaged in the
of an injured person before definitive medical and surgicalPusiness of the vessel who have contributed no
management can be secured. consideration for their carriage and who are paid for their

(9) “Grossly negligent” shall mean the intentional Services; or o _
(d) Any guest on board a vessel which is being
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used exclusively for pleasure purposes who has nothe vessel.
contributed any consideration, directly or indirectly, for his/ (31) “Towing light” shall mean a yellow light having
her carriage. the same characteristics as the sternlight.

(21) “Personal flotation device” shall mean a device (32) “Type | PFD” shall mean any Coast Guard
that is approved by the Commandant of the Coast Guarépproved wearable device designed to turn most
pursuant to 46 CFR Part 160. unconscious wearers in the water from a face down position

(22) “PFD” shall mean personal flotation device. to a vertical and slightly backward position. The Type |

(23) “Racing shell”, “rowing scull”, “racing canoe” or  pED has the greatest required buoyancy: the adult size
“racing kayak” shall mean a manually propelled vessel thatyrovides at least 22 pounds buoyancy and the child size
is recognized by national or international racing associationﬁ)ro\,ides at least 11 pounds buoyancy.
for use in competitive racing and one in which all occupants (33) “Type 1l PFD” shall mean any Coast Guard
row,.scull or paddle, yvith the exception of a coxswain, if approved wearable device designed to turn some
one is provided, and is not designed to carry and does Nqinconscious wearers from a face-down position to a vertical
carry any equipment not solely for competitive racing.  5nq glightly backward position. An adult size device

(24) "Recreational vessel” shall mean any vessel being, . iqes at least 152 pounds buoyancy, the medium child
manufactured or operated primarily for pleasure; or IeasedSize provides at least 11 pounds and the infant and small
rented, or chartered to another for the latter’s pleasure. IEhiId sizes provide at least 7 pounds buoyancy

does not include a vessel engaged in the carrying of six or (34) “Type IIl PFD” shall mean any Coast Guard

fewer passengers. . . o i
(25) “Restricted visibility” shall mean any condition approveq Wearaple dewcg designed to malnta_u_n conscious
in which visibility is restricted by fog, mist, falling snow wearers in a vertical and slightly backward position. While
. . ' " the Type lll PFD has the same minimum buoyancy as the
heavy rainstorms, or any other similar causes. Type Il PFD. it has little or no turning ability.

(26) “Sidelights” shall mean a green light on the ) B
starboard side and a red light on the port side each showin (35) “Type IV PFD” shall mean any Coast Guard

an unbroken light over an arc of the horizon of 112.5 degreegpproved device designed to be thrown to a person in the

and so fixed as to show the light from right ahead to 22.5Water and grasped and held by such person until rescued.

degrees abaft the beam on its respective side. On a vesslélIS not designed to. be worn. Type 1V devices, which
of less than 20 meters (65.6 ft.) in length, the sidelightsmCIUde buoyant cushions, ring buoys and horseshoe buoys,

may be combined in one lantern carried on the fore and aft'® designed to have at least 16.5 pounds buoyancy.

centerline of the vessel, except that on a vessel of less than (36) “Typ.e v PFD" IS any Coa.st. Guard ap.proved
12 meters (39.4 ft.) in length the sidelights when combine wearable device designed for a specific and restricted use.

in one lantern shall be placed as nearly as practicable to th T]e lr?btil or;”t:h[()e PFD |Ed|catez thedklndhs (t):] act;\éltles for
fore and aft centerline of the vessel. whic N may be used and whether there are

“ " . limitations on how it may be used.
(27) “Slow-No-Wake” shall mean as slow as possible ) .
without losing steerage way and so as to make the least (37) “Type V hybrid PFD”is any Coast Guard approved

possible wake. (This almost always means speeds of Ies\gearable device designed to give additional buoyancy by
than 5 miles per hour.) inflating an air chamber. When inflated it turns the wearer

(28) “Special flashing light” shall mean a yellow light similar to the action provided by a Type |, I, or Il PFD

flashing at regular intervals at a frequency of 50 to 70 flasheéthe "Eype o_ff_petr.formal(che 'Sf indicated ??hthglzlanel.)l'l The
per minute, placed as far forward and as nearly as practicabl%xaC specitication and performance ot the wilt vary
somewhat with each device.

on the fore and aft centerline of the tow and showing an 38) “Use” shall ) ¢ i0at |
unbroken light over an arc of the horizon of not less than (38) W € sha ."mea“n 0 opera e,"naV|ga.e or émploy.
(39) “Water ski” or “water skiing” shall include all

180 degrees nor more than 225 degrees and so fixed as }o § i,
show the light from right ahead to abeam and no more tha orms of water skiing, skiing on an aquaplane, knee board
or other contrivances, parasailing or any activity where a

22.5 degrees abaft the beam on either side of the vessel. : ; .

(29) “State of principal use” shall mean a state on whosd €"s0n 1 towed behind or alongside a boat.
waters a vessel is used or to be used most during a calend Ii?-3
year. It shall mean this State if the vessel is to be use :
docked, or stowed on the waters of the State for over 6
consecutive days.

(30) “Sternlight” shall mean a white light placed as

nearly as practicable at the stern showing an unbroken light f f hanical includi lectric troll
over an arc of the horizon of 135 degrees and so fixed as Ny form of mechanicat power, inciuding electric trofling

show the light 67.5 degrees from right aft on each side ot{ﬂgt%ﬁ(’)xisnegd_ or placed on the waters of the State, except

REGISTRATION, NUMBERING AND
VIARKING OF VESSELS.

Section 1. Applicability.
This regulation shall apply to all vessels propelled by
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(1) Foreign vessels temporarily using such waters; (b) The period of time for which the vessel is
(2) Military or public vessels of the United States, leased or rented.
except recreational-type public vessels; (b) The certificate of number for vessels less than 26

(3) A vessel whose owner is a state or subdivisionfeet in length and leased or rented to another for the latter’'s
thereof, other than this State, which is used principally fornon-commercial use for less than 24 hours may be retained
governmental purposes, and which is clearly identifiableon shore by the vessel's owner or representative at the place
as such; from which the vessel departs or returns to the possession

(4) A vessel used exclusively as a ship’s lifeboat; andof the owner or the owner’s representative.

(5) Vessels which have been issued valid marine

documents by the Coast Guard. Section 6. Inspection of Certificate.
Each person using a vessel to which this regulation
Section 2. Vessel Number Required. applies shall present the certificate of number, lease, or

(a) Except as provided in Section 3 of this regulation, rental agreement required by Section 5 of this regulation to
no person shall use or place on the waters of the State @y enforcement officer for inspection at the officer’'s

vessel to which this regulation applies unless: request.

(1) It has a number issued on a certificate of number . N
by this State; and Section 7. Location of Certificate of Number.

(2) The number is displayed as described in Section ~ NO person shall use a vessel to which this regulation
8 of this regulation. applies unless the certificate of number, lease, or rental

(b) This regulation shall not apply to a vessel for which agreement required by Section 5 of this regulation is carried
a valid temporary certificate has been issued to its owneP" Poard in such a manner that it can be handed to a person
by the issuing authority in the state in which the vessel isduthorized under Section 6 of this regulation to inspect it.

rincipally used.
P paty Section 8. Numbers: Display; Size; Color.

(a) Each number required by Section 2 of this regulation

Section 3. Reciprocity. ﬁhall:

(a) When the state of principal use is a state other tha .
this State and the vessel is properly numbered by that state (1) Be painted on or permanently attached to each

the vessel shall be deemed in compliance with theslde of the forward half of the vessel, except as allowed by

. . . : . ... subsection (b) or required by subsection (c) of this section;
numbering system requirements of this State in which it is (2) Be in plain vertical block characters of not less
temporarily used.

: L than 3 inches in height;
(b) When this State becomes the state of principal use (3) Contrast with the color of the background and

for a vessel numbered by another state, the vessel's curregt, distinctly visible and legible:
number shall be recognized as valid for a period of 60 (4) Have spaces or hy’phens that are equal to the
consecutive days before numbering is required by this Stateyiqih of a letter other than “I” or a number other than “1”

. o between the letter and number groupings (example: DL
Section 4. Other Numbers and Letters Prohibited. 5678 D or DL-5678-D); and

No person shall use a vessel to which this regulation (5) Read from left to right.
applies that has any letters or numbers that are not issued (b) When a vessel is used by a manufacturer or by a
by an iSSUing authority for that vessel on its forward half. dealer for testing or demonstrating’ the number may be

painted on or attached to removable plates that are
Section 5. Certificate of Number Required (Registration  temporarily but firmly attached to each side of the forward
Card). half of the vessel.

(a) Except as provided in Section 3 of this regulation,  (c) On vessels so configured that a number on the hull
no person shall use a vessel to which this regulation appliesr superstructure would not be easily visible, the number
unless it has on board: shall be painted on or attached to a backing plate that is

(1) A valid certificate of number or temporary attached to the forward half of the vessel so that the number
certificate for that vessel issued by this State; or is visible from each side of the vessel.

(2) For rental vessels described in subsection (b)  (d) Expired validation decals shall be removed and only
of this section, a copy of the lease or rental agreementgffective decals shall be displayed.
signed by the owner or the owner’s authorized
representative and by the person leasing or renting th&ection 9. Notification of Issuing Authority.

vessel, that contains at least: The person whose name appears as the owner of a vessel
(a) The vessel number that appears on theon a certificate of number shall, within 15 days, notify the
certificate of number; and Division of:
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(1) Any change in said person’s address; (3) The vessel is destroyed or abandoned.
(2) The theft or recovery of the vessel; (c) A certificate of number issued by this State is invalid
(3) The loss or destruction of a valid certificate of if:

number; (1) The application for the certificate of number
(4) The transfer of all or part of said person’s contains a false or fraudulent statement; or

interest in the vessel; and (2) The fees for the issuance of the certificate of

(5) The destruction or abandonment of the vessel.number are not paid.

(d) A certificate of number is invalid 60 days after the

Section 10. Surrender of Certificate of Number. day on which another state becomes the state of principal
The person whose name appears as the owner of a vessgle

on a certificate of number shall surrender the certificate to (e) A certificate of number is invalid when the person

the Division or a licensing agent within 15 days after it \yhose name appears on the certificate involuntarily loses
becomes invalid under subsections (b), (c), (d) or (&) ofyig/her interest in the numbered vessel by legal process.
Section 14 of this regulation.

. | of b 4 Validati | Section 15. Validation Stickers.
Section 11. Removal of Number and Validation Decal. (a) No person shall use a vessel that has a number issued

The person whose name appears on a certificate OE)y this State unless a validation sticker was issued with the
number as the owner of a vessel shall remove the numbecrertificate of number and the sticker:

and validation sticker from the vessel when:
(1) The vessel is documented by the Coast Guard;
(2) The certificate of number is invalid under
Section 14(c) of this regulation; or
(3) This State is no longer the state of principal

(1) Is displayed within 6 inches of the number; and
(2) Meets the requirements in subsections (b) and
(c) of this section.

(b) Validation stickers shall be approximately 3 inches
square.

(c) The year in which each validation sticker expires
shall be indicated by the colors, blue, international orange,
green, and red, in rotation beginning with green for stickers
that expired in 1975 (see Appendix B).

use.

Section 12. Application for Certificate of Number.
Any person who is the owner of a vessel to which
Section 1 of this regulation applies may apply for a

certificate of number for that vessel by submitting the Section 16. Contents of Application for Certificate of
following to the Division or the nearest licensing agent: Number

(;) me ?pplicatipndpgesgcrizbﬁ%by tflfeTlaliviZgln; q (a) Each application for a certificate of number shall
(2) The fee require %y (a) ot Title 25, and contain the following information:
(3) Proof of ownership as required by Section 22 (1) Name of each owner;

of this regulation. (2) Address of at least one owner, or the address

. i i ‘ b of the principle place of business of an owner that is not an
Section 13. Duplicate Certificate of Number. individual, including zip code;

If a certificate of number is lost or destroyed, the person (3) Mailing address, if different from the address

whose name appears on the certificate as the owner maﬁéquired by paragraph (a)(2) of this section:
apply for a duplicate certificate by submitting the following (4) Date of birth of the owner; '

to the Division: o _ . (5) Citizenship of the owner;
(1) The application prescribed by the Division; and (6) State in which vessel is or will be principally

(2) The fee required by § 2113(b) of Title 23. (0.

. - - (7) The number previously issued by an issuing
Section 14. Validity of Certificate of Number. authority for the vessel, if any:

(a) I.Except. as provid_e_d in subsections_ (b), ,(C)' (d_) and (8) Expiration date of certificate of number issued
(e) of this section, a certificate of number is valid until the ot e
T . . by the issuing authority;
date of expiration prescribed by this State.
(b) A certificate of number issued by this State is invalid
after the date upon which:
(1) The vessel is documented or required to be

documented; (11) Whether the vessel is used for pleasure, rent

(2) The person whose name appears on theor lease, dealer or manufacturer demonstration, commercial

cgrtmcate of numbgr as owner of the vessel transfers all Ofpassenger carrying, commercial fishing or other commercial
his/her ownership in the vessel; or use:

(9) Official number assigned by the Coast Guard,
if applicable;

(10) Whether the application is for a new number,
renewal of a number, or transfer of ownership;
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(12) Make of vessel or name of vessel builder, if vessel is in use, rendering aid in a boat accident and

known; reporting of vessel casualties and accidents.
(13) Year vessel was manufactured or built, or (b) A certificate of number issued to a manufacturer or
model year, if known; dealer to be used on a vessel for test or demonstration
(14) Manufacturer’s hull identification number, if purposes may omit items 7 through 14 of subsection (a) of
any; this section if the word “manufacturer” or “dealer” is plainly
(15) Overall length of vessel; marked on the certificate.
(16) Whether the hull is wood, steel, aluminum,
fiberglass, plastic, or other; Section 18. Contents of Temporary Certificate.
(17) Type of vessel (open, cabin, house, etc.); A t_e_mporary certificate issued pend_ing the issuan_ce of
(18) Whether the propulsion is inboard, outboard, & certlfl_cate of number shall contain the following
inboard-outdrive, jet, or sail with auxiliary engine; information:
(19) Whether the fuel is gasoline, diesel, or other; (1) Make of vessel;

(2) Length of vessel;

(3) Type of propulsion;

(4) State in which vessel is principally used;
(5) Name of owner;

(6) Address of owner, including zip code;
(7) Signature of owner;

(8) Date of issuance; and

(20) Social security number, or, if that number is
not available, the owner’s driver’s license number (if the
owner is other than an individual, the owner’s taxpayer
identification number, social security number or driver’s
license number);

(21) The signature of the owner.

for a number hat 1 1 be temporarty affxed 1o avesselfor__(9) Notice (o the owner that the temporary
i P y aflixe certificate is invalid after 60 days from the date of issuance.
demonstration or test purposes may omit items 13 through

20 of subsection (a) of this section. Section 19. Form of Number.

(a) Each number shall consist of the two capital letters

Section 17. Contents of .Certificate.of Number.. __“DL” denoting this State as the issuing authority, followed
(a) Except as allowed in subsection (b) of this section,y,, .

each certificate of number shall contain the following (1) Not more than four numerals followed by not

information: . more than two capital letters (example: DL 1234 BD); or
(1) Number issued to the vessel; (2) Not more than three numerals followed by not
(2) Expiration date of the certificate; more than three capital letters (example:
(3) State of principal use; DL 567 EFG).
(4) Name of the owner; (b) A number suffix shall not include the letters “I”,
(5) Address of the owner, including zip code; “O” or “Q", which may be mistaken for numerals.

(6) Whether the vessel is used for pleasure, rent or
lease, dealer or manufacturer demonstration, commerciagection 20. Size of Certificate of Number.
passenger carrying, commercial fishing or other commercial  gach certificate of number shall be 2% by 3% inches.
use;

(7) Manufacturer’s hull identification number (or - section 21. Terms and Conditions for Vessel Numbering.
the hull identification number issued by the Department), Except for a recreational-type public vessel of the

if any; United States, the State shall condition the issuance of a
(8) Make of vessel; certificate of number on title to, the original manufacturer’s
(9) Year vessel was manufactured; or importer's statement or certificate of origin, copy of
(10) Overall length of vessel; notarized bill of sale or other proof of ownership of a vessel.
(11) Whether the vessel is an open boat, cabin

cruiser, houseboat, etc.; Section 22. Boat Registration Records.
(12) Whether the hull is wood, steel, aluminum, (a) All valid records shall be filed alphabetically by

fiberglass, plastic, or other; the last names of owners and numerically by “DL”
(13) Whether the propulsion is inboard, outboard, registration numbers;

inboard-outdrive, jet, or sail with auxiliary engine; (b) Invalid records shall be maintained for three years

(14) Whether the fuel is gasoline, diesel, or other; 5t which time they shall be destroyed.

(15) A quotation of the state regulations pertaining
to change of ownership or address, documentation, lI0SSgR-4. CASUALTY REPORTING SYSTEM
destruction, abandonment, theft or recovery of vesselREQUIREMENTS.
carriage of the certificate of number on board when the
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Section 1. Administration.
The casualty reporting system of this State shall beSection 5. Immediate Notification of Death,
administered by the Boating Law Administrator who shall: Disappearance or Physical Injury.
(1) Provide for the reporting of all casualties and (a) When, as a result of an occurrence that involves a
accidents required by Section 2 of this regulation; vessel or its equipment, a person dies or disappears from a
(2) Receive reports of vessel casualties or accidentyessel or sustains an injury requiring more than first aid,
prescribed by Section 3 of this regulation; the operator shall, without delay, by the quickest means
(3) Review accident and casualty reports to assureavailable, notify the Division of Fish and Wildlife
accuracy and completeness of reporting; and Enforcement Section, Telephone: 302-739-4580 or 1-800-
(4) Determine the cause of casualties and accident$23-3336, of:
reported. (1) The date, time, and exact location of the
occurrence;
Section 2. Report of Casualty or Accident. (2) The name of each person who died,
(a) The operator of a vessel shall submit the casualtyisappeared, or sustained an injury;
or accident report prescribed in 33 CFR § 173.57 to the (3) The number and name of the vessel; and
reporting authority prescribed in Section 4 of this regulation (4) The names and addresses of the owner and
when, as a result of an occurrence that involves the vesselperator.
or its equipment; (b) When the operator of a vessel cannot give the notice
(1) A person dies; required by subsection (a) of this section, at least one of the
(2) A person loses consciousness or receivespersons on board shall notify the Division of Fish and
medical treatment beyond first aid or is disabled for moreWildlife Enforcement Section, Telephone: 302-739-4580
than 24 hours; or 1-800-523-3336, or determine that the notice has been
(3) Damage to the vessel and other property totalsgiven.
more than $500.00; or
(4) A person disappears from the vessel underSection 6. Rendering of Assistance in Accidents.

circumstances that indicate death or injury. (a) The operator of a vessel involved in an accident
(b) A report required by this section shall be made: shall:

(1) Immediately if a person dies within 24 hours (1) Render necessary assistance to each individual

of the occurrence; affected to save that affected individual from danger caused

(2) Immediately if a person loses consciousness oy the accident, so far as the operator can do so without
receives medical treatment beyond first aid, or is disabledserious danger tothe operator’s or individual's vessel or to
for more than 24 hours or disappears from a vessel; and individuals on board; and

(3) Within 5 days of the occurrence or death if an (2) Give the operator's name and address and
earlier report is not required by this subsection. identification of the vessel to the operator or individual in

(c) When the operator of a vessel cannot submit thecharge of any other vessel involved in the accident, to any
casualty or accident report required by subsection (a) ofndividual injured, and to the owner of any property
this section, the owner shall submit the casualty or accidentlamaged.
report. (b) An individual complying with subsection (a) of this

(d) The accident or casualty report completed by a Fistsection or gratuitously and in good faith rendering assistance
and Wildlife Agent may be substituted to meet the at the scene of a casualty without objection by an individual

requirements of this section. assisted, is not liable for damages as a result of rendering
assistance or for an act or omission in providing or arranging
Section 3. Casualty or Accident Report. salvage, towage, medical treatment, or other assistance when

Each report required by Section 2 of this regulation the individual acts as an ordinary, reasonable, and prudent
shall be in writing, dated upon completion, and signed byindividual would have acted under the circumstances.
the person who prepared it and shall contain, if available,
the information about the casualty or accident required byBR-5. WATER SKIING.
the Coast Guard pursuant to 33 CFR § 173.57.

Section 1. Water Skiing.

Section 4. Where to Report. (a) No person shall operate a vessel on any waters of

The report required by Section 2 of this regulation shallthis State for purposes of towing a person on water skis
be submitted to the Boating Law Administrator, Departmentunless there is in such vessel a competent person, in addition
of Natural Resources and Environmental Control, Division to the operator, in a position to observe the progress of the
of Fish and Wildlife, 89 Kings Highway, Dover, Delaware person being towed. The observer shall be considered
19901. competent if he/she can, in fact, observe the person being
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towed and relay any signals from the person being towed

to the operator. This subsection shall not apply to Class ASection 3. Obedience to Orders by Enforcement Officers.
vessels operated by the person being towed and designed It shall be a violation of this regulation for a person to
to be incapable of carrying the operator in or on the vesselwillfully fail or refuse to comply with any lawful order or

(b) No person shall engage in water skiing unless suchdirection of an enforcement officer invested by law with
person is wearing a Type |, Type Il, Type Ill or Type V authority to enforce this regulation.

PFD. This provision shall not apply to a performer engaged

in a professional exhibition or a person preparing toBR-6. VESSEL SPEED.
participate or participating in an official regatta, boat race,

marine parade, tournament, or exhibition. Section 1. Safe Boat Speed.

(c) No person shall engage in water skiing and no person  (a) Every vessel shall at all times proceed at a safe speed
shall operate a vessel towing a person so engaged on asp that she can take proper and effective action to avoid
waters of the State with a tow line that exceeds 75 feet. collision and be stopped within a distance appropriate to

(d) No person shall engage in water skiing and nothe prevailing circumstances and conditions.
person shall operate a vessel towing a person so engaged (b) The speed of all vessels on the waters of the State
on any waters of the State on Wh|Ch water Sk”ng issha” be I|m|ted to aSlOW'NO'Wake Speed When W|th|n 100
prohibited. feet of: _ _

(e) No person shall engage in water skiing and no person (1) Any shoreline where “Slow-No-Wake” signs
shall operate a vessel towing a person so engaged betwe8gVe been erected by the Department;
sunset and sunrise. (2) Floats;

(f) The operator of a vessel towing a water skier shall (3) Docks;
comply with all laws and regulations as they pertain to the (4) Launching ramps;
individual’s class of vessel and shall maneuver the vessel (5) COF‘QGS‘eO" beaches;
in a careful and prudent manner, so as not to interfere with (6) Swimmers; or -
other vessels or obstruct any channel or normal shipping (7) Anchored, moored or drifting vessels.

L . c) No person shall operate a vessel at a rate of speed
lane, and maintain reasonable distance from persons and () P P P

roperty. so as not to endanaer the life or property of an)greater than is reasonable having regard to conditions and
Eerzony' 9 property circumstances such as the closeness of the shore and shore

() No person shall engage in water skiing in such installations, anchored or moored vessels in the vicinity,

. : idth of the channel, and if applicable, vessel traffic and
manner as to strike or threaten to strike any person, vessgl ier use.
or property, and no person shall operate a vessel or
manipulate a tow line or other towing device in such agqction 2. Responsibility of Operator.
manner as to cause a water skier to strike or threaten t0 1o operator of any vessel on the waters of this State

strike another person, vessel or property. shall be legally responsible for injuries, damages to life,

(h) No person shall engage in water skiing and nojimp or property caused by his/her vessel or vessel wake.
person shall operate a vessel towing a person so engaged

within one hundred (100) feet of any person in the water, asection 3. Obedience to Orders by Enforcement Officers.

pier, dock, float, wharf, or vessel anchored or adrift, orin |t shall be a violation of this regulation for a person to
any direction of boat launching ramps, both public andwilifully fail or refuse to comply with any lawful order or
private. direction of an enforcement officer invested by law with

authority to enforce this regulation.
Section 2. Prohibited Water Skiing Areas.
Water skiing shall be prohibited in the following areas: BR-7. NEGLIGENT AND GROSSLY NEGLIGENT
(1) The Rehoboth-Lewes Canal, in its entirety; OPERATION OF A VESSEL.
(2) The channel through Masseys Landing from

Buoy No. 12 off Bluff Point to Buoy No. 19A; Section 1. Negligent or Grossly Negligent Operation.
(3) The Assawoman Canal, in its entirety; (a) No person shall operate any vessel on the waters of
(4) The Indian River Inlet between Buoy No. 1 and the State in a negligent manner.

the Coast Guard Station; (b) No person shall operate any vessel on the waters of
(5) Roosevelt Inlet from 100 yards off jetty the State in a grossly negligent manner.

entrance to the Canal; (c) Depending upon the degree of negligence, the

(6) White Creek south of Marker No. 9A; and following shall constitute a violation of subsection (a) or
(7) Any designated public swimming areas unless (b) of this section: . .
authorized by a special permit issued by the Department. (1) Failure to reduce speed in areas where boating
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is concentrated, endangering life, limb and/or property; in bilges;
(2) Operating at excessive speed under storm (10) Deteriorated condition of vessel; or
conditions, in fog or other low-visibility conditions; (11) Any other condition deemed hazardous by an
(3) Operating at excessive speed whenenforcement officer.
maneuvering room is restricted by narrow channels or when
vision is obstructed by such things as jetties, land or otheSection 2. Enforcement.

vessels; (a) Enforcement officers shall, if a violation of this
(4) Impeding the right-of-way of a stand-on or regulation is observed, and in their judgment such a
privileged vessel so as to endanger risk of collision; deficiency creates an especially hazardous condition to the
(5) Towing a water skier in a restricted area or occupants of the vessel, direct the operator to take specific
where an obstruction exists; steps to correct the unsafe condition.
(6) Operating a vessel within swimming areas when (b) Compliance by operator. Immediate compliance
bathers are present; by the operator is required for safety purposes. Failure to
(7) Operating a vessel in areas posted as closed toomply with the directives of an enforcement officer shall
vessels due to hazardous conditions; result in a citation under Section 3 of this regulation as well

(8) Operating a vessel through an area where aas for the specific violation which created the unsafe
regatta or marine parade is in progress in a way that couldondition.
present a hazard to participants or spectators and interfere
with the safe conduct of the event; Section 3. Obedience to Orders by Enforcement Officers.
(9) Operating a vessel with any person sitting on It shall be a violation of this regulation for a person to
the bow, gunwales or stern with legs hanging over the sidewillfully fail or refuse to comply with any lawful order or
(10) Operating a vessel or use any water skis whiledirection of an enforcement officer invested by law with
under the influence of alcohol, any narcotic drug, authority to enforce this regulation.
barbiturate, marijuana or hallucinogen;
(11) Loading a vessel with passengers or cargoBR-9. MINIMUM REQUIRED EQUIPMENT FOR
beyond its safe carrying capacity; VESSELS USING STATE WATERS.
(12) Operating a vessel with an engine of a higher
horsepower rating than the rating noted on the vessel'ART A - General.
capacity plate or in the manufacturer’s specifications; andSection 1. Applicability.
(13) Other actions deemed by an enforcement (a) This regulation does not apply to:

officer to be in violation of subsection (a) or (b) of this (1) Military or public vessels of the United States,
regulation. other than recreational-type public vessels; and

(2) A vessel used exclusively as a ship’s lifeboat.
Section 2. Obedience to Orders by Enforcement Officers. (b) Part B of this regulation prescribes general

It shall be a violation of this regulation for a person to provisions applicable to all vessels covered by this
willfully fail or refuse to comply with any lawful order or regulation. Part C prescribes minimum required equipment
direction of an enforcement officer invested by law with for recreational vessels used on the waters of the State. Part
authority to enforce this regulation. D prescribes minimum required equipment for vessels other

than recreational vessels that are not required to be
BR-8. TERMINATION OF UNSAFE USE OF A documented.

VESSEL.
Section 2. Compliance with Coast Guard Regulations.
Section 1. Especially Hazardous Conditions. Pursuant to § 2114 of Title 23, every vessel shall be
Especially hazardous conditions warranting terminationprovided with the equipment prescribed by Coast Guard
of voyage shall include, but not be limited to,: regulations, and any amendments or changes thereto, even
(1) Insufficient life-saving devices; if such amendments or changes thereto have not been
(2) Insufficient fire-fighting devices; enacted into law by this State or promulgated as regulations
(3) Overloaded; by the Division.
(4) Failure to display required navigation lights;
(5) Fuel leakage (fuel system or engine); PART B - Provisions Applicable to All Vessels Covered
(6) Fuel accumulation (other than fuel tank); by this Regulation.
(7) Failure to meet ventilation requirements; Section 1. Fire-Extinguishing Equipment.
(8) Failure to meet backfire flame control (a) All hand portable fire extinguishers, semiportable
requirement; fire extinguishing systems and fixed fire extinguishing

(9) Excessive leakage or accumulation of water systems shall be Coast Guard approved pursuant to 46 CFR
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§ 25.30-5. (3) If the outer seal or seals (which indicate
(b) All required hand portable fire extinguishers and tampering or use when broken) are not intact, an
semiportable fire extinguishing systems shall be of the “B” enforcement officer may inspect such extinguisher to see
type; i.e., suitable for extinguishing fires involving that the frangible disc in neck of the container is intact;
flammable liquids such as gasoline, oil, etc., where aand if such disc is not intact, the container shall be serviced:;
blanketing or smothering effect is essential. The numbergnd
designations for size will start with “I” for the smallest to (4) If there is evidence of damage, use, or leakage,
“V” for the largest. For the purpose of this regulation, only such as dry chemical powder observed in the nozzle or
sizes | through IIl will be considered. Sizes | and Il are el[sewhere on the extinguisher, the container shall be
considered hand portable fire extinguishers and sizes llireplaced with a new one and the container properly serviced
IV, and V are considered semiportable fire extinguishingor the extinguisher replaced with another approved
systems which shall be fitted with suitable hose and nozzlextinguisher.
or other practicable means so that all portions of the space (h) Fire extinguishers shall be at all times kept in a

concerned may be covered. Examples of size graduationsondition for immediate and effective use, and shall be so
for some of the typical hand portable fire extinguishers andplaced as to be readily accessible.
semiportable fire extinguishing systems are set forth in the

following table: Section 2. Backfire Flame Control.
(a) Applicability. - This section applies to every gasoline
TPE L SZE L atons | rounos) | T matuns | rounos) engine installed in a motorboat or motor vessel after April

25, 1940, except outboard motors.

S ”I ;112 fé io ilo/z (b) Installations made before November 19, 1952, need
B 1T 12 35 20 - not meet the detailed requirements of this section and may

be continued in use as long as they are serviceable and in
(d) All hand portable fire extinguishers and good condition. Replacements shall meet the applicable
semiportable fire extinguishing systems shall haverequirements of this section.
permanently attached thereto a metallic name plate giving  (c) Installations consisting of backfire flame arrestors
the name of the item, the rated capacity in gallons, quartsr engine air and fuel induction systems bearing basic
or pounds, the name and address of the person or firm foRpproval. Nos. 162.015 or 162.041 or engine air and fuel
whom approved, and the identifying mark of the actualinduction systems bearing basic Approval Nos. 162.015 or
manufacturer. 162.042, may be continued in use as long as they are
(e) Vaporizing-liquid type fire extinguishers serviceable and in good condition. New installations or

containing carbon tetrachloride or chlorobromomethanefeplacements shall meet the applicable requirements of this

or other toxic vaporing liquids are not acceptable asSection. . _ _
equipment required by this part. (d) No person may use a vessel to which this section

(f) Hand portable or semiportable extinguishers which @PPlies unless each engine is provided with an acceptable
are required on their name plates to be protected fronf€ans of backfire flame control. The following are

freezing shall not be located where freezing temperatureéwcem""bIe means O,f backfire flame control: ) )
may be expected. (1) A backfire flame arrester complying with

- . _Society of Automotive Engineers (SAE) Standard J-1928
(9) The use of dry chemical, stored pressure, flreor Underwriters Laboratories (UL) Standard 1111 and

extmgmshers not fitted Wlt.h pressure gauges of IndlCatmgmarked accordingly. The flame arrestor shall be suitably
devices, manufactured prior to January 1, 1965, may be e . . L
ecured to the air intake with a flame tight connection;

permitted on motorboats and other vessels so long as such (2) An engine air and fuel induction system which

extinguishers are maintained in good and serviceable . . . .
el . . ) . provides adequate protection from propagation of backfire
condition. The following maintenance and inspections are,

. . . flame to the atmosphere equivalent to that provided by an
required for such extinguishers: P d P y

. . approved backfire flame arrester. A gasoline engine
(1) When the date on the inspection record tag Onutilizing an air and fuel induction system, and operated

the extinguisher shows that 6 months have elapsed sincg;y,q 1 an approved backfire flame arrester, shall either

last weight check ashore, then such extinguisher is no 1ong&h ¢y de a reed valve assembly or be installed in accordance
accepted as meeting required maintenance conditions um{klith SAE Standard J-1928: and

reweighed ashore and found to be in a serviceable condition (3) An arrangement of the carburetor or engine air
and within required weight conditions; induction system that will disperse any flames caused by

(2) If the weight of the container is 3 ounce Iess engine backfire. The flames must be dispersed to the
than that stamped on the container, it shall be serviced; atmosphere outside the vessel in such a manner that the
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flames will not endanger the vessel, persons on board, oBection 4. Whistles and Bells.
nearby vessels and structures. Flame dispersion may be (a) A vessel of 12 meters (39.4 ft.) or more in length
achieved by attachments to the carburetor or location ofhall be equipped with a whistle and a bell. The whistle
the engine air induction system. All attachments shall beand bell shall comply with the specifications in Annex I
of metallic construction with flametight connections and to the Inland Navigation Rules (33 CFR Part 86). The bell
firmly secured to withstand vibration, shock, and enginemay be replaced by other equipment having the same
backfire. respective sound characteristics, provided that manual
(e) No person may use a vessel to which this sectiorsounding of the prescribed signals shall always be possible.
applies unless the backfire flame arrester is serviceable and (b) A vessel of less than 12 meters (39.4 ft.) in length

in good condition. shall be equipped with a whistle or horn, or some other
sounding device capable of making an efficient sound
Section 3. Ventilation. signal.

(a) Applicability. - This section applies to motorboats,
motor vessels and boats used on the waters of the State aS@ction 5. Visual Distress Signals.
subject to this regulation. (a) Applicability. - This section applies to all boats
(b) No person shall operate a motorboat or motor vesselpperated on the coastal waters of this State and those waters
except an open boat, built after April 25, 1940, and beforeconnected directly to them (i.e., bays, sounds, harbors,
August 1, 1980, which uses fuel having a flashpoint of 110°rivers, inlets, etc.) where any entrance exceeds 2 nautical
F., or less, without every engine and fuel tank compartmentniles between opposite shorelines to the first point where
being equipped with a natural ventilation system. A naturalthe largest distance between shorelines narrows to 2 miles.
ventilation system consists of: (b) Pronhibition. - Unless exempted by subsection (c)
(1) At least two ventilator ducts, fitted with cowls of this section, no person may use a boat to which this
or their equivalent, for the efficient removal of explosive section applies unless visual distress signals, approved by
or flammable gases from the bilges of every engine andhe Commandant of the Coast Guard under 46 CFR Part
fuel tank compartment; 160 or certified by the manufacturer under 46 CFR Parts
(2) At least one exhaust duct installed so as t0160 and 161, in the number required, are on board. Devices
extend from the open atmosphere to the lower portion ofsuitable for day use and devices suitable for night use, or
the bilge and at least one intake duct that is installed talevices suitable for both day and night use, shall be carried.
extend to a point at least midway to the bilge or at least  (c) Exemptions- The following boats shall be exempt
below the level of the carburetor air intake; and from the carriage requirements of subsection (b) of this
(3) The cowls shall be located and trimmed for section between sunrise and sunset, but between sunset and
maximum effectiveness and in such a manner so as tsunrise, visual distress signals suitable for night use, in the

prevent displaced fumes from being recirculated. number required, shall be on board:
(c) Boats built after July 31, 1978, shall be exempt from (1) Boats less than 16 feet in length;

the requirements of subsection (a) of this section for fuel (2) Boats participating in organized events such
tank compartments that: as races, regattas, or marine parades;

(1) Contain a permanently installed fuel tank if each (3) Open sailboats less than 26 feet in length not
electrical component is ignition protected in accordanceequipped with propulsion machinery; and
with 33 CFR § 183.410(a); and (4) Manually propelled boats.

(2) Contain fuel tanks that vent to the outside of (d) Launchers - When a visual distress signal carried
the motorboat or motor vessel. to meet the requirements of this section requires a launcher

(d) Boats built after July 31, 1980, or which are in to activate, then a launcher approved by the Coast Guard
compliance with the Coast Guard Ventilation Standard, aunder 46 CFR -160.028 shall also be carried. Launchers
manufacturer requirement (33 CFR 8§ 183.610 andmanufactured before January 1, 1981, which do not have
183.620), shall be exempt from the requirements ofapproval numbers are acceptable for use with meteor or
subsections (b) and (d) of this section. parachute signals as long as they remain in serviceable

(e) No person shall operate a boat after July 31, 1980¢condition.
that has a gasoline engine for electrical generation, (e) Visual distress signals accepted Any of the
mechanical power or propulsion unless it is equipped withfollowing signals when carried in the number required, can
an operable ventilation system that meets the requirementise used to meet the requirements of this section:
of 33 CFR § 183.610(a), (b), (d), (e) and (f) and 183.6209(a). (1) An electric distress light meeting the standards

(f) Boat owners shall maintain their boats’ ventilation of 46 CFR § 161.013. One is required to meet the night
systems in good operating condition (regardless of the boat'snly requirement;
date of manufacture). (2) An orange flag meeting the standards of 46 CFR

8§ 160.072. One is required to meet the day only
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requirement; (3) Type lll PFD.
(3) Pyrotechnics meeting the standards noted in  (b) No person may use a recreational vessel 16 feet or
the following table: more in length unless one Type IV PFD is on board in
addition to the total number of PFD’s required in subsection

APPROVAL NO.| DEVICE MEETS REQUIRE- | NO. REQUIRED (a) of this section.

UNDER 46 CFR| DESCRIPTION MENTS FOR . . .

§160.021 Hand-Held Red Flafep _Day and Night 3 (c) A Type V PFD may be carried in lieu of any PFD
160.022 Floating Orange Smoke Day Only 3 H H H H
o000 Paacht Rea Fre] Dy oo Nickt 3 requ_lred under subsections (a) and (b) of this section,
160.036 Hand-Held Rocket- provided:

lled h d Nigh . .
Propelled Parachute | Day and Night s (1) The approval label on the Type V PFD indicates

§ 160.037 Hand-Held Orange bay Only . that the device is approved:

§160.057 Floating Orange Smoke _ Day Only 3 (a) For the activity in which the vessel is being

§ 160.066 Red Aerial Pyrotechnjc used: or

Flare Day and Night 3 ’ .
- b (b) As a substitute for a PFD of the Type

required in the vessel in use;
(2) The PFD is used in accordance with any
erequirements on the approval label; and

! Must have manufacture date of October 1980 or later.
2 These signals require use in combination with a suitabl

launching device. (3) The PFD is used in accordance with

® These devices may t_)e either meteor_ or parz_ichute 6?SSis'“?Qquirements in its owner’s manual, if the approval label
type. some of these signals may require use in combinatiof}, 5k es reference to such a manual

with a suitable launching device. (d) A Type V hybrid PFD may satisfy the carriage

o ) ) requirements provided it is worn except when the boat is
(f) Any comb_lnat|on of signal devices selected from_ not underway or when the user is below deck.
the types noted in paragraphs (e)(1), (2) and (3) of this
section, when carried in the number required, may be usedection 2. Exceptions.
to meet both day and night requirements. (Examples: the  (a) Canoes and kayaks 16 feet in length and over are
combination of two hand-held red flares, and one parachute@xempted from the requirements for carriage of the
red flare meets both day and night requirements; and thregdditional Type IV PFD required under Section 1(b) of this
hand-held orange smoke with one electric distress light meepart.
both day and night requirements.) (b) Racing shells, rowing sculls, racing canoes and
(9) Stowage, serviceability, approval and marking racing kayaks are exempted from the requirements for
No person may use a boat unless the visual distress signatarriage of any Type PFD required under Section 1 of this
required by this section are: part.

(1) Readily accessible; (c) Sailboards are exempted from the requirements for

(2) In serviceable condition and the service life of carriage of any Type PFD required under Section 1 of this
the signal, if indicated by a date marked on the signal, hapart.
not expired;

(3) Legibly marked with the approval number or Section 3. Stowage, Condition, and Marking of PFDs.
certification statement as specified in 46 CFR Parts 160 (&) No person may use a recreational vessel unless each
and 161; and Type |, Il, or lll PFD required by Section 1(a) of this part,

(4) In sufficient quantity as required by the Coast Or equivalent Type allowed by Section 1(c) of this part, is
Guard. readily accessible.

(h) Prohibited use- No person in a boat shall display (b) No person may use a recreational vessel unless each
a visual distress signal on waters to which this section!yPe IV PFD required by Section 1(c) of this part, or
applies under any circumstance except a situation wher&duivalent Type allowed by Section 1(c) of this part, is

assistance is needed because of immediate or potentifihmediately available. _
danger to the persons on board (c) No person may use a recreational vessel unless each

PFD required by Section 2(c) of this part or allowed by
Section 1(b) of this part is:

(1) In serviceable condition, as defined by 33 CFR
§ 175.23;

(2) Of an appropriate size and fit for the intended

PART C - Minimum Required Equipment for
Recreational-Type Vessels.
Section 1. Personal Flotation Devices.

(a) Except as provided in Section 2 of this part, no
person may use a recreational vessel unless at least one prfsarer, as marked on the approval label; and

of the following types is on board for each person: (3) Legibly marked with its Coast Guard approval
(1) Type | PFD: number, as specified in 46 CFR Part 160.

(2) Type Il PFD; or
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Section 4. Fire-Extinguishing Equipment Required. for the latter’'s non-commercial use; or
(a) Motorboats less than 26 feet in length with no fixed (3) Commercial vessels propelled by sail not
fire extinguishing system installed in machinery spaces shaltarrying passengers for hire; or
carry at least one Type B-l approved hand portable fire (4) Commercial barges not carrying passengers for
extinguisher. When an approved fixed fire extinguishing hire.
system is installed in machinery spaces, a portable
extinguisher is not required. If the construction of the Section 2. Life Preservers and Other Life-Saving
motorboat does not permit the entrapment of explosive oEquipment Required.
flammable gases or vapors, no fire extinguisher is required.  (a) No person may operate a vessel to which Section 1
(b) Motorboats 26 feet to less than 40 feet in lengthof this part applies unless it meets the requirements of this
shall carry at least two Type B-1 approved hand portablesection.
fire extinguishers or at least one Type B-Ill approved (b) Each vessel not carrying passengers for hire, less
portable fire extinguisher. When an approved fixed fire than 40 feet in length, shall have at least one life preserver
extinguishing system is installed, one less Type B-I(Type | PFD), buoyant vest (Type Il PFD), or marine
extinguisher is required. buoyant device intended to be worn (Type Il PFD), of a
(c) Motorboats 40 feet to not more than 65 feet in lengthsuitable size for each person on board. Kapok and fibrous
shall carry at least three Type B-I approved hand portablaylass life preservers which do not have plastic-covered pad
fire extinguishers or at least one Type B-I and one Type B-nserts as required by 46 CFR §8 160.062 and 160.005 are
Il approved portable fire extinguisher. When an approvednot acceptable as equipment required by this subsection.
fixed fire extinguishing system is installed, one less Type (c) Each vessel carrying passengers for hire and each
B-I extinguisher is required. vessel 40 feet in length or longer not carrying passengers
(d) Motorboats 65 feet and over used for recreationalfor hire shall have at least one life preserver (Type | PFD)
purposes shall carry fire extinguishing equipment asof a suitable size for each person on board. Kapok and
prescribed under Section 3(b) of Part D of this regulation.fibrous glass life preservers which do not have plastic-
(e) Motorboats are required to carry fire extinguisherscovered pad inserts as required by 46 CFR §§ 160.062 and

if any one of the following conditions exist: 160.005 are not acceptable as equipment required by this
(1) Inboard engines; subsection.
(2) Closed compartments and compartments under  (d) In addition to the equipment required by subsection
seats wherein portable fuel tanks may be stored; (b) or (c) of this section, each vessel 26 feet in length or
(3) Double bottoms not sealed to the hull or which longer shall have at least one Coast Guard approved ring
are not completely filled with flotation material; life buoy. . .
(4) Closed living spaces; (e_) Each vessel not carrying passengers _for hire may
(5) Closed stowage compartments in which substitute an exposure suit (or_ immersion sun_) for a I!fe
combustible or flammable materials are stowed: or preserver, buoyant vest, or marine buoyant device required

(6) Permanently installed fuel tanks. (Fuel tanks under subsection (b) or (c) of this section. Each exposure
secured so they cannot be moved in case of fire or othe uit carried in accordance with this paragraph shall be Coast
emergency are considered permanently installed.) uard approved.

(f) Motorboats contracted for prior to November 19 (f) On each ve_ssel, regardless of Ier)gth and regardlgss
1952, shall meet the applicable provisions of this secti(; of whether carrying passengers for hire, a commercial
) ' ) .nhybrid PFD may be substituted for a life preserver, buoyant
insofar as the _nu_mbe_zr and gener_al type of e_qume_nt IS\/est, or marine buoyant device required under subsection
concerned. Existing items of equipment and |nstallat|0ns(b) or (c) of this section if it is:

previously approved but not meeting the applicable (1) In the case ofaTybchommerciaI hybrid PFD,

requirements for type approval may be continu_ed in Se_rViCG{Norn when the vessel is underway and the intended wearer
so long as they are in good condition. All new |nstallat|onsiS not within an enclosed space:

and replacements shall meet the requirements of this section. (2) Used in accordance with the conditions marked

on the PFD and in the owner’s manual; and

PART D - Life-Saving Equipment for Commercial (3) Labeled for use on uninspected commercial

Vessels not Documented.

vessels.
(g) The life-saving equipment required by this section
Section 1. Applicability. shall be legibly marked.
This part applies to each vessel to which this regulation  (h) The life-saving equipment designed to be worn
applies except: required in subsections (b), (c) and (e) of this section shall
(1) Vessels used for non-commercial use; be readily accessible.

(2) Vessels leased, rented, or charted to another
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(i) The life-saving equipment designed to be thrown portable fire extinguishers as required by this section,
required by subsection (d) of this section shall bedepending upon the gross tonnage of the barge.
immediately available.

() The life-saving equipment required by this section Section 2. Obedience to orders by enforcement officers.

shall be in serviceable condition. It shall be a violation of this regulation for a person to
willfully fail or refuse to comply with any lawful order or
Section 3. Fire-Extinguishing Equipment Required. direction of an enforcement officer invested by law with
(a) Motorboats. authority to enforce this regulation.
(1) Motorboats less than 26 feet in length shall
abide by Section 4(a) of Part C of this regulation. BR-10. BOAT RAMPS AND PARKING LOTS

(2) Motorboats 26 feet in length to less than 40 ApMINISTERED BY DIVISION.
feet in length shall abide by Section 4(b) of Part C of this
regulation.

(3) Motorboats 40 feet in length to less than 65
feet in length shall abide by Section 4(c) of Part C of this
regulation.

(b) Motor Vessels.

(1) Motor vessels less than 50 gross tonnage shal
carry one Type B-Il approved hand portable fire
extinguisher.

(2) Motor vessels 50 and not over 100 gross
tonnage shall carry two Type B-Il approved hand portable
fire extinguishers.

Section 1. Applicability.

This regulation applies to boat ramps, parking lots and
seawalls or other mooring facilities administered by the
Division.

éection 2. Boat Ramps and Mooring Facilities.

(a) Whoever uses a boat ramp, seawall or other mooring
facility shall do so on a first-come, first-serve basis.

(b) No person shall leave a vessel unattended at any
seawall or other mooring facility. Disabled vessels shall

(3) Motor vessels 100 and not over 500 grossClear the area as soon as possible.

tonnage shall carry three Type B-Il approved hand portable _(C) No person shall use any seawall or ot_her mooring
fire extinguishers. facility except for vessels loading and unloading and as a

(4) Motor vessels 500 but not over 1,000 gross holding area for vessels waiting to use boat ramps.

tonnage shall carry six Type B-Il approved hand portable  (d) No person shall moor or conduct repairs to a vessel
fire extinguishers. in any area which interferes with vessel traffic at a boat

(5) Motor vessels over 1,000 gross tonnage shalll@mp. Ramp space shall be kept clear at all times for usage
carry eight Type B-1l approved hand portable fire Of vessels being launched or recovered.
extinguishers. (e) Vessels left abandoned at any seawall or other
(c) In addition to the hand portable fire extinguishers mooring facility or found adrift shall be removed at the
required by subsection (b) of this section, the following fire- OWner's expense. Vessels left unattended at any seawall or
extinguishing equipment shall be fitted in the machinery 0ther mooring facility in excess of 48 hours without
space: contacting the Division or a Fish and Wildlife Agent shall
(1) One Type B-Il hand portable fire extinguisher P& deemed abandoned.
shall be carried for each 1,000 B. H. P. of the main engines )
or fraction thereof. However, not more than six suchSection 3. Parking Lots. . -
extinguishers need be carried. (a) No person shall park a vehicle or boat trailer in an
(2) On motor vessels over 300 gross tons, eitherundesignated parking space. .
one Type B-lIl semiportable fire-extinguishing system shall (b) No person shall park, stop or stand a vehicle or
be fitted, or alternatively, a fixed fire-extinguishing system Poat trailer in front of a boat ramp except in designated
shall be fitted in the machinery space. areas. _ o
(d) Barges carrying passengers. (c) No person shall park a vehicle or boat trailer in such
(1) Every barge 65 feet in length or less while & manner as to impede traffic. S _
carrying passengers when towed or pushed by a motorboat, (d) No person shall camp overnight in a parking lot.
motor vessel or steam vessel shall be fitted with hand ~ (€) No person shall abandon a vehicle or boat trailer in
portable fire extinguishers as required by this Section 4 oft Parking lot. If a vehicle or boat trailer is abandoned, it

Part C of this regulation, depending upon the length of theill be removed at the owner’s expense. Vehicles or boat
barge. trailers left unattended in a parking lot for in excess of 48

(2) Every barge over 65 feet in length while hours without contacting the Division or a Fish and Wildlife

carrying passengers when towed or pushed by a motorboaf\9ent shall be deemed abandoned.

motor vessel or steam vessel shall be fitted with hand  (f) Operators of emergency vehicles shall have priority
over all other vehicles. Vessel operators shall clear passage
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for emergency vehicles on their approach or when directedn Section 2 of this regulation:

by an enforcement officer. (1) When underway or at anchor;
(2) In all weathers from sunset to sunrise; and
Section 4. Obedience to Orders by Enforcement Officers. (3) During times of restricted visibility.

It shall be a violation of this regulation for a person to (b) No person may use a vessel to which this regulation
willfully fail or refuse to comply with any lawful order or applies which exhibits other lights which may be mistaken
direction of an enforcement officer invested by law with for those required in Section 4 of this regulation during

authority to enforce this regulation. such time as navigation lights are required.
(c) No person may use a vessel to which this regulation
BR-11. NAVIGATION LIGHTS. applies unless it carries and exhibits the light or day shapes
required in the International or Inland Navigational Rules
Section 1. Applicability. and Annexes (Commandant Instruction M16672.2C) for

(a) Except for vessels used by enforcement officers forvessels used under special circumstances defined therein.
law enforcement purposes, this regulation applies to all
vessels used on the waters of this State. Section 4. Navigation Lights Required.

(b) Vessels over 20 meters (65.6 ft.) in length and (a) Power-driven vessels underway in international and
vessels listed below shall display lights and exhibit shapesnland waters shall exhibit:

in accordance with the International or Inland Navigation (1) A masthead light forward;
Rules and Annexes (Commandant Instruction M16672.2C): (2) A second masthead light abaft of and higher
(1) Vessels towing, pushing, or being towed or than the forward one; except that in inland waters a vessel
pushed; of less than 50 meters (164 ft.) in length shall not be obliged
(2) Vessels engaged in fishing; to exhibit such light but may do so;
(3) Vessels not under command; (3) Sidelights; and
(4) Vessels restricted in their ability to maneuver; (4) A sternlight.
(5) Pilot vessels; or (b) Power-driven vessels underway in international
(6) Air-cushion vessels. waters:
(1) Power-driven vessels of less than 12 meters
Section 2. Visibility of lights. (39.4 ft.) in length may in lieu of the lights prescribed in
(a) The lights required by this section shall have ansubsection (a) of this section exhibit an all-round white light
intensity so as to be visible at the following ranges: and sidelights;
(1) In a vessel of 12 meters (39.4 ft.) or more in (2) Power-driven vessels of less than 7 meters (23
length but less than 50 meters (164 ft.) in length: ft.) in length whose maximum speed does not exceed 7 knots

(a) a masthead light, 5 miles; except that wheremay in lieu of the lights prescribed in subsection (a) of this
the length of the vessel is less than 20 meters (65.6 ft.), 3ection exhibit an all-round white light and shall, if

miles; practicable, also exhibit sidelights; and
(b) a sidelight, 2 miles; (3) The masthead light or all-round white light on
(c) a sternlight, 2 miles; a power-driven vessel of less than 12 meters (39.4 ft.) in
(d) a towing light, 2 miles; length may be displaced from the fore and aft centerline of
(e) awhite, red, green or yellow all-round light, the vessel if centerline fitting is not practicable, provided
2 miles; and that the sidelights are combined in one lantern which shall
(f) a special flashing light, 2 miles. be carried on the fore and aft centerline of the vessel or
(2) In a vessel of less than 12 meters (39.4 ft.) in lengthlocated as nearly as practicable in the same fore and aft line
(a) a masthead light, 2 miles; as the masthead light or the all-round white light.
(b) a sidelight, 1 mile; (c) Power-driven vessels underway in inland waters
(c) a sternlight, 2 miles; shall exhibit the same light for vessels in subsection (a) of
(d) a towing light, 2 miles; this section except:
(e) awhite, red, green or yellow all-round light, (1) A vessel of less than 12 meters (39.4 ft.) in
2 miles; and length may, in lieu of the lights prescribed in subsection
(f) a special flashing light, 2 miles. (a) of this section, exhibit an all-round white light and
sidelights.
Section 3. Prohibition. (2) A vessel of less than 20 meters (65.6 ft.) in

(a) No person may use a vessel to which this regulatiodength need not exhibit the masthead light forward of
applies without carrying and exhibiting the lights required amidships but shall exhibit it as far forward as practicable.
in Section 4 of this regulation and of the intensity required (d) Sailing vessels underway and vessels under oars in
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international and inland waters:
(1) A sailing vessel underway shall exhibit: BR-12. ANCHORING AND OBSTRUCTING
(a) Sidelights; and NAVIGATION.
(b) A sternlight;
(2) In a sailing vessel of less than 20 meters (65.6Section 1. Applicability.
ft.) in length, the lights prescribed in paragraph (d)(1) of This regulation applies to all vessels or other objects
this section may be combined in one lantern carried at oused or placed on the waters of this State.
near the top of the mast where it can best be seen.
(3) A sailing vessel underway may, in addition to Section 2. Anchoring.
the lights prescribed in paragraph (d)(1) of this section, (a) No person shall anchor a vessel or other objectin a
exhibit at or near the top of the mast, where they can bestavigable channel or allow any equipment from an anchored
be seen, two all-round lights in a vertical line, the uppervessel to extend into the channel and subsequently interfere
being red and the lower being green, but these lights shallvith passage of any other vessel.
not be exhibited in conjunction with the combined lantern (b) No person shall anchor a vessel in such a manner
permitted in paragraph (d)(2) of this section. as to obstruct or otherwise obscure navigation aids.
(4) A sailing vessel of less than 7 meters (23 ft.) in (c) No person shall anchor a vessel or allow any
length shall, if practicable, exhibit the lights prescribed in equipment from an anchored vessel to obstruct or otherwise
paragraph (d)(1) or (2) of this section, but if she does notjnterfere with passage or any other vessel near:

she shall have ready at hand an electric torch or lighted (1) A boat launching facility;

lantern showing a white light which shall be exhibited in (2) A marina entrance;

sufficient time to prevent collision. (3) The entrance to any canal or waterway;
(5) A vessel under oars may exhibit the lights (4) A permanent mooring facility; or

prescribed in this section for sailing vessels, butif she does (5) A vessel docking facility.

not, she shall have ready at hand an electric torch or lighted (d) No person shall place any item or equipment in a
lantern showing a white light which shall be exhibited in navigable channel so as to obstruct or otherwise impede or
sufficient time to prevent collision. interfere with the passage of a vessel.

(6) A vessel proceeding under sail when also being
propelled by machinery shall exhibit forward where it can Section 3. Obedience to Orders by Enforcement Officers.
best be seen a conical shape, apex downward. When upon It shall be a violation of this regulation for a person to
inland waters, a vessel of less than 12 meters (39.4 ft.) inwillfully fail or refuse to comply with any lawful order or

length is not required to exhibit this shape. direction of an enforcement officer invested by law with
(e) Anchored vessels: authority to enforce this regulation.
(1) International and Inland - Vessels at
permanent moorings are not required to display an anchor APPENDIX A
light. ISSUING AUTHORITIES
(2) International and Inland- A vessel of less than
50 meters (164 ft.) in length at anchor shall exhibit an all- (a) The state is the issuing authority and reporting
round white light where it can best be seen or: authority in:
(a) In the fore part, an all-round white light or
one ball; and Alabama (AL) Montana (MT)
(b) At or near the stern and at a lower level American Samoa (AS) Nebraska (NB)
than the light prescribed in subparagraph (2)(a) of thisArizona (AZ) Nevada (NV)
subsection, an all-round white light. Arkansas (AR) New Hampshire (NH)
(3) Inland. - A vessel of less than 7 meters (23 ft.) California (CH New Jersey (NJ)
in length, when at anchor, not in or near a narrow channelColorado (CL) New Mexico (NM)
fairway, anchorage, or where other vessels normallyConnecticut (CT New York (NY)
navigate, shall not be required to exhibit the lights or shape®elaware (DL) North Carolina (NC)
prescribed in paragraph (d)(2) of this section. District of Columbia (DC)  North Dakota (ND)
Florida (FL) Ohio (OH)
Section 5. Obedience to Orders by Enforcement Officers. Georgia (GA) Oklahoma (OK)
It shall be a violation of this regulation for a person to Guam (GM) Oregon (OR)
willfully fail or refuse to comply with any lawful order or Hawaii (HA) Pennsylvania  (PA)
direction of an enforcement officer invested by law with Idaho (ID) Puerto Rico (PR)
authority to enforce this regulation. Illinois (IL) Rhode Island  (RI)
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Indiana (IN) South Carolia (SC)
lowa (1A) South Dakota (SD)
Kansas (KA) Tennessee (TN)
Kentucky (KY) Texas (TX)
Louisiana (LA) Utah (Ut
Maine (ME) Vermont (VT)
Maryland (MD) Virginia (VA)
Massachusetts (MS) Virgin Islands (V1)

Michigan (MC) Washington (WN)
Minnesota (MN) West Virginia (WV)
Mississippi (M) Wisconsin (WS)
Missouri (MO) Wyoming (WY)

(b) The Coast Guard is the issuing authority and

reporting authority in:

Alaska (AK)

DEPARTMENT OF NATURAL
RESOURCES & ENVIRONMENTAL
CONTROL

DivisioN oF AIR & W ASTE M ANAGEMENT
Statutory Authority: 7 Delaware Code,
Chapter 60

REGISTER NOTICE
1. TITLE OF THE REGULATIONS:
REGULATION 38 - EMISSION STANDARDS FOR

HAZARDOUS AIR POLLUTANTS FOR SOURCE
CATEGORIES

(c) The abbreviations following the names of the states2- BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
listed in the paragraphs (a) and (b) are the two capital letter&ND ISSUES:
that must be used in the number format to denote the state
of principal use.

APPENDIX B
ONE YEAR CYCLE
COLOR YEAR ISSUED YEAR EXPIRES
Blue 1997 1997
Orange 1998 1998
Green 1999 1999
Red 2000 2000
Blue 2001 2001
Orange 2002 2002
TWO YEAR CYCLE
COLOR YEAR ISSUED YEAR EXPIRES
Red 1996 1997
Blue 1997 1998
Orange 1998 1999
Green 1999 2000
Red 2000 2001
Blue 2001 2002
THREE YEAR CYCLE
COLOR YEAR ISSUED YEAR EXPIRES
Green 1995 1997
Red 1996 1998
Blue 1997 1999
Orange 1998 2000
Green 1999 2001
Red 2000 2002

The Department is proposing to, through Regulation 38,
adopt the National Emission Standards for Hazardous Air
Pollutants for Source Categories found at 40 CFR Part 63
Subparts A and Q by reference.

Subpart A establishes the general compliance, natification,
testing, recordkeeping and reporting requirements common
to all of the National Emission Standards for Hazardous Air
Pollutants for Source Categories. Subpart A will apply to any
owner or operator of a stationary source that is or will be
subject to any standard, limitation, prohibition or other
federal requirements established at 40 CFR Part 63 that is
adopted by the State of Delaware.

Subpart Q establishes the specific requirements applicable to
certain owners or operators of new or existing industrial
process cooling towers that operated with chromium-based
water treatment chemicals on or after September 8, 1994.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
None

4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT: 7 Delaware Code, Chapter 60

5. OTHER REGULATIONS THAT MAY BE AFFECTED
BY THE PROPOSAL: None

6. NOTICE OF PUBLIC COMMENT:
The public hearing on proposed Regulation 38 will be held on

Wednesday, April 8, 1998, beginning at 6:00 p.m. in the
Richardson and Robbins Auditorium, 89 Kings Highway,
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Dover, DE. For information concerning the hearing the be subjectto a subsequent subpart(s) of this regulation, except

public should call Mr. Jim Snead at (302) 323-4542 when otherwise specified in that subsequent subpart(s).
7. PREPARED BY: (b) Except as shown in Table A-1 of this subpart,
"Department” shall replace each of the following:
James R. Snead, (302) 323-4542 , February 12, 1998 (1) “Administratof’;
(2) “Administrator or by a State with an approved
REGULATION NO. 38 permit prograry
(3) “Administrator (or a State with an approved
EMISSION STANDARDS FOR HAZARDOUS permit program;
AIR POLLUTANTS FOR SOURCE CATEGORIES (4) “Administrator (or the State with an approved
permit program;
2/3/98 (5) “Administrator (or a Stat&)and
OVERVIEW (6) “Administrator (or the Statk)

Title 11l of the Clean Air Act Amendments of November (c) Paragraph 63.1(b)(2) shall be replaced with the
15, 1990 revised Section 112 of the 1970 Clean Air Act thatfollowing language:“In addition to complying with the
addressed hazardous air pollutants (HAPs) and changed th@ovisions of this part, the owner or operator of any such
way that these pollutants were to be regulated. Title Illsource may be required to obtain, revise or amend permits
identified the specific HAPs and established the regulatoryissued to stationary sources by an authorized State air
approach that the U.S. Environmental Protection Agencypollution control agency or an operating permit by the
(EPA) would take to control their emissions from stationary Administrator of the U.S. Environmental Protection Agency
sources. (EPA) pursuant to title V of the Act (42 U.S.C. 7661). For

The EPA is initially required to promulgate emission more information about obtaining permits, see Regulations 2,
standards that are based on the maximum achievable contr@b and 30 of the State of Delaw&Regulations Governing
technology (MACT) for categories or subcategories of the Control of Air Pollutiof or part 70 of this chapter,
sources according to a Congress-mandated schedule. Withimhichever is applicable.
eight years of promulgating these MACT-based standards,
the EPA is required to address the remaining or residual risk  (d) The definition ofAdministrator found in Section
by promulgating, if needed, standards necessary to provide a®3.2 shall be replaced with the following language:
ample margin of safety to protect public health or to prevent‘Administratormeans the Administrator of the United States
an adverse environmental effect. The initial MACT-based Environmental Protection Agendy.
regulations are at 40 CFR Part 63.

(e) Thelast sentence in the definition of Affected source

The Department is adopting these regulations in responstound in Section 63.2 shall be deleted.
to 7 Del. C., Chapter 60.

(H The definition of Department is added to list of
2/3/98 definitions found in Section 63.2 with the following
Subpart A General Provisions language:“Departmentmeans the Department of Natural
Resources and Environmental Control as defined in Title 29,
The provisions of Subpart A - General Provisions, of Delaware Code, Chapter 80, as amerided.
Title 40, Part 63 of the Code of Federal Regulations, as set
forth in Vol. 59 of the Federal Register, page 12430 et seq, (g) The definition of Part 70 permit found in Section
dated March 16, 1994, as amended in Vol. 59, page 19453 &3.2 shall be replaced with the following langudggart 70
seq, dated April 22, 1994; Vol. 59, page 62589 et seq, dategermitmeans any permitissued, renewed, or revised pursuant
December 6, 1994; Vol. 60, page 4963 et seq, dated Januatyg Regulation 30 of the State of DelawdiRegulations
25, 1995; Vol. 60, page 33122, dated June 27, 1995; Vol. 60Governing the Control of Air Pollutidr.
page 45980 et seq, dated September 1, 1995; Vol. 61, page
25399 et seq, dated May 21, 1996; and Vol. 61, page 66227 et (h) The definition of Permit Modification found in
seq, dated December 17, 1996, are hereby adopted Wgection 63.2 shall be replaced with the following language:
reference with the following changes: “Permit modificationmeans a change to a title V permit as
defined in regulations codified in this chapter to implement

(&) The provisions of Subpart A of this regulation title V of the Act (42 U.S.C. 7661) or Regulation 30 of the

(Regulation 38) apply to owners or operators who are or maystate of DelawartRegulations Governing the Control of Air
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Pollution’, whichever is applicable. responsibility for compliance with any applicable provisions
of this part or with any other applicable Federal, State, or local
(i) The definition of Permit Revision found in Section requirement, including, but not limited to the requirement to
63.2 shall be replaced with the following languatiermit obtain construction permits under Regulation 2 or 25 of the
revision means any permit modification or administrative State of DelawartRegulations Governing the Control of Air
permit amendment to a title V permit as defined in regulationsPollution’, before commencing construction or reconstruction;
codified in this chapter to implement title V of the Act (42 or”.
U.S.C. 7661) or Regulation 30 of the State of Delaware
“Regulations Governing the Control of Air Pollution (p) Paragraphs 63.5(e)(5)(i)), 63.7(c)(3)(iii))(B) and
whichever is applicable. 63.8(e)(3)(vi)(B) shall be replaced with the following
languagePrevent the Administrator from implementing or
() The Responsible Official definition (4) found in enforcing this part or taking any other action under the Act or
Section 63.2 shall be replaced with the following languédge: Department from implementing or enforcing this regulation
For affected sources (as defined in this part) applying for oror taking any other action under 7 Del. C., Chaptet 60.
subject to a title V permitresponsible officidlshall have the
same meaning as defined in Regulation 30 of the State of (q) Paragraph 63.6(g)(2) shall be replaced with the
Delaware “Regulations Governing the Control of Air following language:“An owner or operator requesting
Pollution” or Federal title V regulations in this chapter (42 permission under this paragraph shall, unless otherwise
U.S.C. 7661), whichever is applicabile. specified in an applicable subpart, submit to the
Administrator and Department a proposed test plan or the
(k) Paragraph 63.4(a)(1)(ii) shall be replaced with the results of testing and monitoring in accordance with Sec. 63.7
following language:“An extension of compliance granted and Sec. 63.8, a description of the procedures followed in
under this part by the Department;.or testing or monitoring, and a description of pertinent
conditions during testing or monitoring. Any testing or
() Paragraph 63.5(b)(3) shall be replaced with the monitoring conducted to request permission to use an
following languagetAfter the effective date of any relevant alternative nonopacity emission standard shall be appropriately
standard promulgated by the Administrator under this partquality assured and quality controlled, as specified in Sec.
whether or not an approved permit program is effective in the63.7 and Sec. 638.
State in which an affected source is (or would be) located, no
person may construct a new major affected source or (r) Paragraph 63.6(h)(9)(i) shall be replaced with the
reconstruct a major affected source subject to such standaréhllowing language: “If the Department finds under
or reconstruct a source such that the source becomes a majoaragraph (h)(8) of this section that an affected source is in
affected source subject to the standard, without obtainingcompliance with all relevant standards for which initial
written approval, in advance, from the Department in performance tests were conducted under Sec. 63.7, but during
accordance with the procedures specified in paragraphs (dhe time such performance tests were conducted fails to meet
and (e) of this sectioh. any relevant opacity emission standard, the owner or operator
of such source may petition the Administrator (with copy to
(m) The last sentence in paragraphs 63.5(b)(4) andhe Department) to make appropriate adjustment to the
63.9(b)(5) shall be replaced with the following language: opacity emission standard for the affected source. Until the
“The application for approval of construction or reconstruction Administrator notifies the owner or operator of the
required in Sec. 63.5(b)(3) may be used to fulfill the appropriate adjustment, the relevant opacity emission
notification requirements of this paragraph. standard remains applicabile.

(n) The first sentence in paragraph 63.5(d)(1)(i) shall be (s) Paragraph 63.6(i)(4)(i)(A) shall be replaced with the
replaced with the following languagd#n owner or operator  following language: AThe owner or operator of an existing
who is subject to the requirements of paragraph (b)(3) of thisource who is unable to comply with a relevant standard es-
section shall submit to the Department an application fortablished under this part pursuant to section 112(d) of the Act
approval of the construction of a new major affected sourcemay request that the Department grant an extension allowing
the reconstruction of a major affected source, or thethe source up to 1 additional year to comply with the stan-
reconstruction of a source such that the source becomesdard, if such additional period is necessary for the installa-
major affected source subject to the standard. tion of controls. An additional extension of up to 3 years may

be added for mining waste operations, if the 1-year extension

(o) Paragraph 63.5(e)(5)(i) shall be replaced with theof compliance is insufficient to dry and cover mining waste
following language! Relieve an owner or operator of legal in order to reduce emissions of any hazardous air pollutant.
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The owner or operator of an affected source who has requestetheduled to begin, the performance test dates specified in
an extension of compliance under this paragraph and who iparagraph (a) of this section may be extended such that the
otherwise required to obtain a title V permit shall apply for owner or operator shall conduct the performance test within
such permit or apply to have the source’s title V permit re-60 calendar days after the Department approves the site-
vised to incorporate the conditions of the extension of com-specific test plan. Notwithstanding the requirements in the
pliance. The conditions of an extension of compliance grantegbreceding two sentences, the owner or operator may proceed
under this paragraph will be incorporated into the affectedto conduct the performance test as required in this section
source’s title V permit according to the provisions of Regula- (without the Departmet# prior approval of the site-specific
tion 30 of the State of Delaware ARegulations Governing thetest plan) if he/she subsequently chooses to use the specified
Control of Air Pollution” or Federal title V regulations in this testing and monitoring methods instead of an alternative.
chapter (42 U.S.C. 7661), whichever are applicable.”

(x) Paragraph 63.7(e)(2) shall be replaced with the
(t) Paragraph 63.6(i)(16) shall be replaced with the following language:Performance tests shall be conducted
following language“The granting of an extension under this and data shall be reduced in accordance with the test methods
section shall not abrogate the Administraauthority under  and procedures set forth in this section, in each relevant
section 114 of the Act or Departmé&nauthority under 7 Del.  standard, and, if required, in applicable appendices of parts
C., Chapter 60. 51, 60, 61, and 63 of this chapter unless —
(i) The Department specifies or approves, in
(u) Paragraph 63.7(a)(3) shall be replaced with thespecific cases, the use of a test method with minor changes in
following language“The Administrator or Department may methodology; or
require an owner or operator to conduct performance tests at (i) The Administrator approves the use of an
the affected source at any other time when the action islternative test method, the results of which the Administrator
authorized by section 114 of the Act or by Regulation 17 ofhas determined to be adequate for indicating whether a
the State of Delawar&egulations Governing the Control of specific affected source is in compliance; or
Air Pollutants, respectively. (i) The Department approves shorter sampling
times and smaller sample volumes when necessitated by
(v) Paragraph 63.7(b)(2) shall be replaced with theprocess variables or other factors; or
following languagefIn the event the owner or operator is (iv) The Department waives the requirement for
unable to conduct the performance test on the date specifieperformance tests because the owner or operator of an
in the notification requirement specified in paragraph (b)(1) affected source has demonstrated by other means to the
of this section, due to unforeseeable circumstances beyonBepartment’s satisfaction that the affected source is in
his or her control, the owner or operator shall notify the compliance with the relevant standard.
Department within 5 days prior to the scheduled performance
test date and specify the date when the performance testis (y) Paragraph 63.7(e)(4) shall be replaced with the
rescheduled. This natification of delay in conducting the following language:Nothing in paragraphs (e)(1) through
performance test shall not relieve the owner or operator ofe)(3) of this section shall be construed to abrogate the
legal responsibility for compliance with any other applicable Administrator’s authority to require testing under section 114
provisions of this part or with any other applicable Federal,of the Act or Departmet#t authority under Regulation 17 of
State, or local requirement, nor will it prevent the the State of Delawaf®Regulations Governing the Control of
Administrator from implementing or enforcing this part or Air Pollution”.”
taking any other action under the Act or Department from
implementing or enforcing this regulation or taking any other (z) Paragraph 63.7(f)(2)(iii) shall be replaced with the
action under 7 Del. C., Chapter 60. following language:“Submits the results of the Method 301
validation process to the Administrator (with copy to the
(w) Paragraph 63.7(c)(3)(ii)(B) shall be replaced with Department) along with the notification of intention and the
the following languagetlf the owner or operator intends to justification for not using the specified test method. The
demonstrate compliance by using an alternative to any testwner or operator may submit the information required in this
method specified in the relevant standard, the owner oparagraph well in advance of the deadline specified in
operator shall refrain from conducting the performance testparagraph (f)(2)(i) of this section to ensure a timely review by
until the Department approves the site-specific test plan (ithe Administrator in order to meet the performance test date
review of the site-specific test plan is requested) following thespecified in this section or the relevant standard.
Administratots approval of the use of the alternative method.
If the Department does not approve the site-specific testplan  (aa) Paragraph 63.7(f)(3) shall be replaced with the
(if review is requested) within 30 days before the test isfollowing language:“The Administrator will determine
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whether the owner or operator’s validation of the proposedan alternativé.
alternative test method is adequate when the Administrator
approves or disapproves the use of the alternative test method (ee) Paragraph 63.8(f)(4)(i) shall be replaced with the
required under paragraph (c) of this section. If thefollowinglanguage‘An owner or operator who wishes to use
Administrator finds reasonable grounds to dispute the resultan alternative monitoring method shall submit an application
obtained by the Method 301 validation process, theto the Administrator (with copy to the Department) as
Administrator may require the use of a test method specifiedlescribed in paragraph (f)(4)(ii) of this section, below. The
in a relevant standard. application may be submitted at any time provided that the
monitoring method is not used to demonstrate compliance
(bb) Paragraphs 63.8(b)(1) shall be replaced with thewith a relevant standard or other requirement. If the
following language:Monitoring shall be conducted as set alternative monitoring method is to be used to demonstrate
forth in this section and the relevant standard(s) unless — compliance with a relevant standard, the application shall be

(i) The Department specifies or approves the use ofsubmitted not later than with the site-specific test plan
minor changes in methodology for the specified monitoringrequired in Sec. 63.7(c) (if requested) or with the site-specific
requirements and procedures; or performance evaluation plan (if requested) or at least 60 days

(i) The Administrator approves the use of before the performance evaluation is scheduled to Begin.
alternatives to any monitoring requirements or procedures.

(iii) Owners or operators with flares subject to Sec. (ff) Paragraph 63.8(f)(6)(i) shall be replaced with the
63.11(b) are not subject to the requirements of this sectioffiollowing languageAn alternative to the test method for
unless otherwise specified in the relevant stantlard. determining relative accuracy is available for affected

sources with emission rates demonstrated to be less than 50

(cc) Paragraph 63.8(e)(1) shall be replaced with thepercent of the relevant standard. The owner or operator of an
following languageWhen required by a relevant standard, affected source may petition the Administrator (with copy to
and at any other time the Administrator may require underthe Department) under paragraph (f)(6)(ii) of this section to
section 114 of the Act or Department may require undersubstitute the relative accuracy test in section 7 of
Regulation 17 of the State of Delawaf®egulations Performance Specification 2 with the procedures in section
Governing the Control of Air Pollutidn the owner or 10 if the results of a performance test conducted according to
operator of an affected source being monitored shall condudthe requirements in Sec. 63.7, or other tests performed
a performance evaluation of the CMS. Such performancdollowing the criteria in Sec. 63.7, demonstrate that the
evaluation shall be conducted according to the applicableemission rate of the pollutant of interest in the units of the
specifications and procedures described in this section or imelevant standard is less than 50 percent of the relevant
the relevant standard. standard. For affected sources subject to emission limitations

expressed as control efficiency levels, the owner or operator

(dd) Paragraph 63.8(e)(3)(v)(B) shall be replaced with may petition the Administrator (with copy to the Department)
the following language:lf the owner or operator intends to to substitute the relative accuracy test with the procedures in
demonstrate compliance by using an alternative to asection 10 of Performance Specification 2 if the control
monitoring method specified in the relevant standard, thedevice exhaust emission rate is less than 50 percent of the
owner or operator shall refrain from conducting the level needed to meet the control efficiency requirement. The
performance evaluation until the Department approves thealternative procedures do not apply if the CEMS is used
site-specific performance evaluation test plan (if requestedrontinuously to determine compliance with the relevant
once the Administrator approves the use of the alternativestandard.
method. If the Administrator does not approve the use of the
alternative method within 30 days before the performance  (gg)Paragraph 63.9(b)(4) shall be replaced with the
evaluation is scheduled to begin, the performance evaluatiofollowing language:“The owner or operator of a new or
deadlines specified in paragraph (e)(4) of this section may beeconstructed major affected source, or of a source that has
extended such that the owner or operator shall conduct thbeen reconstructed such that the source becomes a major
performance evaluation within 60 calendar days after theaffected source, that has an initial startup after the effective
Department approves the site-specific performance evaluatiodate of a relevant standard under this part and for which an
test plan. Notwithstanding the requirements in the precedin@pplication for approval of construction or reconstruction is
two sentences, the owner or operator may proceed to conducgquired under Sec. 63.5(d) shall provide the following
the performance evaluation as required in this sectiorinformation in writing to the Departmeft:
(without the Departmet#t prior approval of the site-specific
performance evaluation test plan) if he/she subsequently (hh)Paragraph 63.9(b)(4)(i) shall be replaced with the
chooses to use the specified monitoring method(s) instead dbllowing language®A notification of intention to construct a
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new major affected source, reconstruct a major affectedStandards for Hazardous Air Pollutants for Industrial Process
source, or reconstruct a source such that the source becom€soling Towers, of Title 40, Part 63 of the Code of Federal
a major affected source with the application for approval ofRegulations, as set forth in Vol. 59, page 46350 et seq, dated
construction or reconstruction as specified in Sec.September 8, 1994, are hereby adopted by reference with the
63.5(d)(1)(i)y following changes:

(i) Paragraph 63.10(b)(3) shall be replaced with the (a) Except as shown in Table Q-1 of this subpart,
following language®If an owner or operator determines that “Departmeritshall replacéAdministrator’.
his or her stationary source that emits (or has the potential to
emit, without considering controls) one or more hazardous air  (b) The Responsible Official definition (4) found in
pollutants is not subject to a relevant standard or otheiSection 63.401 shall be replaced with the following language:
requirement established under this part, the owner or operatdrFor affected sources (as defined in this part) applying for or
shall keep a record of the applicability determination on site asubject to a title V permitresponsible officidlshall have the
the source for the life of the source or until the source changesame meaning as defined in Regulation 30 of the State of
its operations to become an affected source, whichever comd3elaware “Regulations Governing the Control of Air
first. The record of the applicability determination shall Pollution” or Federal title V regulations in this chapter (42
include an analysis (or other information) that demonstrated).S.C. 7661), whichever is applicabile.
why the owner or operator believes the source is unaffected
(e.g., because the source is an area source). The analysis (or (¢) The opening paragraph of Section 63.404 shall be
other information) shall be sufficiently detailed to allow the replaced with the following language: “No routine
Department to make a finding about the source’s applicabilitymonitoring, sampling, or analysis is required. In accordance
status with regard to the relevant standard or othemwith section 114 of the Act, the Administrator can require
requirement. If relevant, the analysis shall be performed incooling water sample analysis of an IPCT if there is
accordance with requirements established in subparts of thimformation to indicate that the IPCT is not in compliance
part for this purpose for particular categories of stationarywith the requirements of Sec. 63.402 of this subpart. In
sources. If relevant, the analysis should be performed iraccordance with Regulation 17 of the State of Delaware
accordance with EPA guidance materials published to assistRegulations Governing the Control of Air Pollutiprthe
sources in making applicability determinations under sectionDepartment can require cooling water sample analysis of an
112, if any” IPCT to indicate that the IPCT is not in compliance with the

requirements of Sec. 63.402 of this subpart. If cooling water

(i) Paragraph 63.10(f)(6) shall be replaced with the sample analysis is requiréd:
following language“Approval of any waiver granted under
this section shall not abrogate the Administratauthority (d) Table 1 of Subpart Q, which is being adopted by
under the Act or Departmeéstauthority under 7 Del. C., reference, is modified by the following additions or deletions:
Chapter 60 or in any way prohibit the Department from later (1) Paragraph 63.9(i) is added in the listing of
canceling the waiver. The cancellation will be made only afterGeneral Provisions that are applicable to Subpart Q;
notice is given to the owner or operator of the affected (2) Subparagraph 63.9(b)(6) is deleted from
source'’ the listing of General Provisions that are not applicable to

Subpart Q; and

(kk) Paragraph 63.15(b)(3) shall be added with the (3) Item 63.10(b)(2)(xiii) is added in the listing
following language: “(3) Any information provided to or of General Provisions that are not applicable to Subpart Q.
otherwise obtained by the Department shall be made
available to the public unless it is determined to be
confidential under 7 Del. C., Chapter 60, Section 6014 or 29 “Administratof’ Commen
Del. C., Chapter 100, Section 10002(d).

Reference means
“Administratof’

* PLEASE SEE TABLE A-1 OF SUBPART A AT THE END OF THE
REGULATION . 63.401

‘Responsible officid Yes In definition (3)

2/3/98
Subpart Q Emission Standards for Hazardous Air Pollutants
for Industrial Process Cooling Towers

63.404 Yes As replaced

The provisions of Subpart Q - National Emission
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DEPARTMENT OF land uses. In particular, the need for runway approaches that
are clear of obstructions has long been the target of the
TRANSPORTATION Federal Aviation Administration. Numerous federal projects
AERONAUTICS are undertaken each year to remove dangerous obstructions
Stautory Authority: 2 Delaware Code, from land either within an airport’s control or adjacent to the
Section 601 - 603 (Rel.C. 601 - 603) airport. The primary concern in this process is the safety of
aircraft flight operations and the welfare of persons and real
NOTICE OF PROPOSED REGULATIONS property on the ground. The Delaware Code authorizes the

Department through its Office of Aeronautics to require a

The Department of Transportation proposes to adoptreVieV‘{ of.building permit appl_ications. This reyiew shalll
new regulations to implement Amendments to Titles 2, 9, an esult in either an approval or d.|sapproval of bU|Id|_ng permits
30 of the Delaware Code Relating to Aeronautics and County/®’ 2Ny structure that constitutes an obstruction to air
Building Codes. The regulations include the Delaware2vigation.

Airport Licensing Regulation and the Delaware Airport

Obstruction Regulation. The Delaware Code also authorizes the Department to

remove potentially hazardous existing obstructions in the
approach areas to airport runways after compensating the
owners of the obstructions. The process for removing

The purpose of this regulation is to implement the Stateexisting obstructions is described in this regulation and

of Delaware Airport Licensing Program authorized by Stateentails the identification and preliminary ranking and costing
law, pursuant to Chapter 1, Title 2, Sections 162 and 163of each eligible obstruction to air navigation, as defined in this

Delaware Code, as amended, in order to provide for a Saf{aegulation. Input shall be solicited from airport owners and

statewide aviation program and to provide for the safetyoftheOperators' An Advisory Committee, appointed by the

states’ citizens. This Regulation sets forth the poIicies,Departmem for the review and final ranking of each eligible

criteria, and procedures for the inspection, licensing, and th%bstrléctlon, sEaII meetand Zon_&derfthhe péellmmary ranlélngf]ts.
revocation of licenses for public use airports or heliports ased upon the recommendation of the Committee and after

within the State of Delaware a public hearing, funds allocated by the Legislature for
' obstruction removal shall be directed toward individual
r projects on a statewide basis.

Delaware Airport Licensing Regulation Synopsis:

This Regulation lists the aviation facilities eligible fo
licensure and the associated terms of eligibility. It describes
the licensing process, including the criteria of minimum
insurance requirements and displaced threshold requirement:
the annual inspection program; and the licensing requirement
for new airports or private use airports desiring public use
status. Conditions for granting temporary waivers are
outlined, along with the license revocation process.

Interested parties may present their views on either of
g]ese Regulations at a public hearing scheduled for March 26,
%998 from 6 p.m. to 9 p.m. to be held at:

Central and North Conference Room
DelDOT Administration Building
Route 113, Across from Blue Hen Mall

Delaware Airport Obstruction Regulation Synopsis: Dover, Delaware 19903

The purpose of this regulation is to implement Part 1’The opportunity for public comment to these written

Title 2 of the Delaware Code, Sections 601-603 and reIate(feg_u'at'onS shall be held open through April 6th, 1998.
sections of Title 9 of the Delaware Code, specifically Sectionsertten comments may be sent to:
3005, 4407 and 6302, as amended, for the identification
permitting or removal of objects or structures located within
statutorily defined boundaries and which may be a hazard t
aviation or which constitute an “obstruction to air
navigation,” as that term is defined in the Regulation. This
Regulation is derived from the legislation and provides the
means of enforcement and the penalties imposed for failure tB)ELAWARE AIRPORT LICENSING REGULATION

comply with the legislative requirements.

Tricia Faust, Senior Planner

5)eIDOT Administration Building

Route 113, Across from Blue Hen Mall
Dover, Delaware 19903

SECTION 1. PURPOSE

It has long been recognized that airports have unique

needs for operational safety that interact with surrounding The purpose of th.'s regulatlon IS to |mpIem_ent the State
of Delaware Airport Licensing Program authorized by State
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law, pursuant to Chapter 1, Title 2, Sections 162 and 163include all navigational facilities as defined herein.

Delaware Code, as amended, in order to provide for a safe

statewide aviation program and to provide for the safety ofthe 2. “Airport Approach Area” :the areain and around an
states’ citizens. This Regulation sets forth the purposeairport or heliport, as defined by Federal Aviation
policies, criteria, and procedures for the inspection, licensingRegulations (FAR) Part 77Gbjects Affecting Navigable

and the revocation of licenses for public use airports orAirspace. The approach surfaces associated with the airport
heliports within the State of Delaware. The pertinent sectionsapproach area are longitudinally centered on the extended

of the Delaware Code are: runway centerline and extend outward and upward. These
surfaces can differ by type of airport and runway
1. Chapter I, Title 2, Section 162 which states that: characteristic and therefore must be determined using

specific FAR Part 77 criteria.
“The Department, through the Office of Aeronautics may
approve and license airports and helicopter landing sites, or 3. “Annual License Renewal™ means once in each
other air navigation facilities, in accordance with regulationscalendar year.
it adopts pertaining to such approval and licensure. Licenses
granted under this section shall be renewed annually in 4. “Displaced Threshold”: The threshold of a runway
conjunction with the Federal Aviation Administration is the beginning of that portion of the runway available and

sponsored airport survey program.” suitable for the landing of airplanes. A displaced threshold is
one that is located at a point on the runway other than at the
2. Chapter 1, Title 2, Section 163 which states that: runway end. It is an artificial threshold for a runway which

shortens the landing length of the runway in the direction of
“The Department, through the Office of Aeronautics, may the displacement. The portion of runway behind a displaced
suspend or revoke any certificate of approval or license issuethreshold may be available for takeoffs in either direction and
by it when it determines that an airport, restricted landinglandings from the opposite direction.
area, or other navigation facility is not being maintained or
used in accordance with the provisions of this chapterandthe 5. “Hazard to Air Navigation” : Hazards to Air
rules and regulations lawfully promulgated by it pursuantNavigation are severe obstructions to air navigation,
thereto.” classified as such by an FAA study under FAR Part 77.

Aviation safety is of paramount importance in Delaware 6. “Heliport” : means any helicopter landing area or any
and depends in great measure upon flight safety and tharea of land or water which is designated by the FAA for the
availability of airports in the State, both of which are landing and takeoff of helicopters, and all appurtenant areas
regulated by the FAA with the assistance of the Delawareused or suitable for heliport buildings other heliport facilities
Office of Aeronautics. and all appurtenant rights-of-way.

Safety standards are an integral part of the licensing 7. “Licensing Criteria” : the parameters defined in this
program for Delaware Airports. Annual airport inspections regulation that are used to determine whether or not an airport
conducted in conjunction with the FAA Form 5010 Airport is to be licensed.

Master Record Review for licensing can identify existing and

potential safety problems and recommend mitigation 8. “Obstruction to Air Navigation” : any penetration of
measures. Inspections are a necessary and integral part of tapproach or transitional surfaces by an object or structure at
licensing process and shall be performed by or at the directioan airport or heliport, as defined by FAR Part 77. Other

of the Office of Aeronautics. objects or structures can be obstructions to air navigation
outside the immediate vicinity of an airport if they encroach
SECTION 2:  DEFINITIONS on navigable airspace as defined by FAR Part 77.
The following definitions shall apply for the Airport 9. “Office of Aeronautics”: Subdivision of the
Licensing Regulation: Department of Transportation that is responsible for aviation
matters.

1. “Airport” : means any area of land or water which is
designated by the FAA for the landing and takeoff of aircraft, 10. “Temporary Waiver” : an intentional relinquishing
and all appurtenant areas used or suitable for airporbf a known right or claim for a specific period of time, after
buildings, other airport facilities and all appurtenant rights- careful consideration of all relevant factors.
of-way. For purpose of these Regulations, "Airport* shall
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11. “Transitional Surface” : the area in and around an
airport or heliport, as defined by FAR Part 77. The 1. License Criteria; The Department hereby
transitional surfaces extend outward and upward at righincorporates by reference FAR Part 77; FAA Advisory
angles to the runway centerline and the runway centerlineCircular 150/5300-13 Airport Design; and such other
extended. federal or state regulations as may be referred to herein.
Licensing criteria have been developed for two specific areas
SECTION 3. LICENSING AND GRANDFATHER of airport or heliport facility operation. The first involves the
RIGHTS requirement of each public use airport to obtain and carry
minimum levels of liability and property insurance. The
Each public use airport or heliport operated in Delawaresecond involves the requirement for displaced thresholds at
shall be licensed, operated, and maintained in accordanceinways obstructed by existing roadways, railways, or
with this Licensing Program, as described herein thisnavigable waterways. In order for a public use airport or
Regulation. Under previous legislation, grandfather rightsheliport to be licensed in Delaware, it shall comply with all
for airport licenses extended to airports and restricted landingtandards and regulations pertinent to these two areas.
areas which were being operated on or before April 24, 1945.
Under the new legislation, no grandfather rights are given or 1) Minimum Insurance Requirements: As a part of
implied. Thus, each public use airport or heliport is subject tathis new regulation, it is required that public use airports carry
the licensing regulation adopted by the Department. a minimum of one million dollars ($1,000,000) in liability
insurance covering bodily injury and property damage
SECTION 4:  AVIATION FACILITIES liability in any one accident, along with fifty-thousand dollars
($50,000) coverage for property damage for each accident.
Under the new law, all public-use airports and heliports Certificates of insurance, issued by an insurance company
shall be licensed to operate in Delaware. Existing public-usdicensed to write such insurance in the State of Delaware, shall
airports and heliports, as of the date of adoption of thisbe filed annually with the Department of Transportation,

Licensing Regulation are the following: Office of Aeronautics, as a part of the licensing procedure.
The Department shall be notified of any insurance coverage
e Chandelle Estates lapses at public use airports in Delaware.
» Delaware Airpark
» Henderson Airport 2) Displaced Threshold Requirements: Delaware
e Jenkins Airport public use airports and heliports should be physically suitable
e Laurel Airport for aviation, in accordance with the aviation purpose intended
* New Castle County Airport and operated in a safe manner. Runways that are obstructed,
e Smyrna Airport as defined in FAR Part 77, either by highways, railways, or
e Summit Airport navigable waterways shall have the thresholds of the
e Sussex County Airport impacted runways displaced by the appropriate distance. A
e Chorman Airport displaced threshold has been defined as an artificial threshold
* DelDOT Helipad for a runway which shortens the landing length of the runway
in the direction of the displacement. The portion of runway
SECTION 5:  LICENSING PROCESS behind a displaced threshold may be available for takeoffs in

either direction and landings from the opposite direction. The

The licensing process, as envisioned in this Regulationdisplacement is caused by the need to provide clearance over
requires that the Department inspect each existing public-usan obstruction to air navigation, based upon an imaginary
airport in the State by a representative of the Office ofapproach slope, which is defined in FAR Part 77.
Aeronautics. All existing public-use airports shall
automatically be included in the process. The inspections For a public roadway, a clearance of 15 vertical
shall be conducted using the methods described in thigeet is needed; for an Interstate Highway a clearance of 17
section. Successful completion of the licensing process shaitertical feet is needed; for a railway, a clearance of 23 vertical
result in the issuance of an operating license for an airportfeet is required; and for a navigable waterway, a clearance
New public-use airports shall request a license in writing fromequal to the highest mobile craft to transverse the waterway is
the Delaware Department of Transportation, Office of needed. For example, if the imaginary surface has a 20:1
Aeronautics. To adequately describe these steps, this secti@hope, a 15 vertical foot clearance at the end of a runway will
consists of the following: licensing criteria, annual licensing require 300 linear feet of displacement.
program, and new airport licensing process. Each of these
steps is described below: Appropriate displacement markings shall be
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painted on paved surfaces in accordance with FAA guidelinesequires more than 10 days, a temporary waiver may be issued

and shall be installed as in-ground flush markers on turf stripsby the Office of Aeronautics permitting the delay. The

The airport owner shall be responsible for marking temporary waiver shall specify a definite time period for

displacements on affected runways. correction of the condition. The process for issuing a
temporary waiver is as follows:

2. Annual Licensing Program: Each of the airports
listed in Section 4 of this Regulation are subject to annual 1. Violation Cited: In the event that an airport cannot
licensure by DelDOT through the Office of Aeronautics. To show proof of insurance, or has not displaced a threshold
carry out this program, the Office of Aeronautics shall subject to the requirements of this regulation, the Delaware
implement the following steps: Department of Transportation, through its Office of
Aeronautics shall cite the airport for the violation. In the
1) Inspections: Beginning in 1998, the Office of citation, the airport owner shall have 10 days to correct the
Aeronautics shall conduct annual on-site inspections of eachiolation.
public-use airportin Delaware, in accordance with the criteria
set forth in this Regulation. Existing public-use airports need 2. Waiver Request: If the cited airport owner believes
not apply for a new license, but shall automatically bethat there are mitigating circumstances that prevent
included in the licensing process. Inspections of each airportompliance with these regulations within the 10 day period,
shall be conducted by personnel from the Office ofhe or she may request a waiver in writing from the
Aeronautics. The Office of Aeronautics reserves the right toDepartment through its Office of Aeronautics. The waiver
conductinspections at its convenience and is not limited in theequest should state the mitigating circumstances and the
number of inspections that it may conduct at an airport duringimeframe requested for compliance.
any one year period.
3. Waiver Terms: The Department may grant a waiver
2) Inspection Period: While the inspections for to the requesting airport owner/operator after consideration
licensure do not need to be conducted within an exact 1&f the mitigating circumstances preventing compliance and
month period, they do have to occur at least once in eacthe time needed to comply. The waiver issued by the
calendar year. Department through its Office of Aeronautics shall state the
timeframe for compliance.
3) Validity Period: Licenses issued during 1998 will
be valid until December 31, 1999; in subsequent years, 4. Waiver Implementation: The Office of Aeronautics
licenses issued will be valid until the end of the following shall approve or disapprove the request for waiver within the
calendar year. 10 day normal compliance period. The decision shall be
delivered in writing to the airport owner requesting the
3. New Airports: In the event that a new public use waiver. If the waiver is granted, the temporary nature of the
airport is developed, or a private use airport desires to becomwaiver shall require that the Office of Aeronautics revisit the
a public use facility, the airport owner shall submit a requestairport at the end of the temporary extension of the
for a license in writing to the Office of Aeronautics, along compliance period to determine if the airport is in
with a copy of the FAA airspace approval for the airport. compliance. If the airport is in compliance, a license shall be
Within 30 days of the receipt of the written request, the Officeissued. If the airport is not in compliance, Section 7 of this
of Aeronautics shall inspect the facility using criteria regulation shall be implemented.
specified in this Regulation. From that inspection, the Office
shall either issue a license or cite the conditions requiringSECTION 7:  LICENSE REVOCATION
correction before a license can be issued.

Under certain circumstances, the license to operate a
SECTION 6: TEMPORARY WAIVERS public use airport or heliport in Delaware can be revoked.
Revocation of the license for a public use airport or heliport
The licensing process should be one that encourageshall resultin either: 1) the immediate closure of the airport or
safety while at the same time does not place an undo burdemeliport, or 2) the change in designation from public use to
upon the existing public use airports or heliports in the Stateprivate use airport or heliport. The circumstances leading to
If a violation of this regulation occurs, the airport or heliport revocation are listed below.
in question may attempt to rectify the situation, but in doing
S0, may require additional time to comply. 1. Refusal or Failure to Comply with this Regulation
If a public use airport or heliport operator refuses or fails to
In cases where the correction of a regulation violationcomply with the terms and conditions of licensure contained
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in this regulation, that airport or heliport is subject to license REGULATION
revocation. Conditions of licensure include:

SECTION 1. PURPOSE
e Displacement of a runway threshold when

obstructed by highways, railways, or waterways. The purpose of this regulation is to implement Part 1,
» Valid insurance coverage in the amounts and typesTitle 2 of the Delaware Code, Sections 601-603 and related
stated in this regulation. sections of Title 9 of the Delaware Code, specifically Sections

3005, 4407 and 6302, as amended, applicable to the three
2. License Revocation:Airport licenses are to be counties respectively; for the identification, permitting or
revoked upon reaching the following trigger points: removal of objects or structures located within statutorily
defined boundaries and which may be a hazard to aviation or
« Upon the 11th day after a citation was given to anwhich constitute an "obstruction to air navigation,” as that
airport owner, given that no temporary waiver was requestederm is defined herein and is hereinafter generically referred
by that airport owner. to as "obstruction” (see Appendix A for Federal Aviation
» Upon the expiration of temporary waivers. Regulations Part 77 Obstruction Standards). This regulation
is derived from the legislation and provides the means of
3. Airport Closure/Private Use Designation: No enforcement and the penalties imposed for failure to comply
public use airport shall operate in Delaware without a licensewith the legislative requirements.
issued by the Department. Therefore, after license
revocation, an airport shall either close or be redesignated as It has long been recognized that airports have unique

private use on FAA airspace sectional maps. needs for operational safety that interact with surrounding
land uses. In particular, the need for runway approaches that
APPENDIX A are clear of obstructions has long been the target of the
License Inspection Form Federal Aviation Administration. Numerous federal projects
are undertaken each year to remove dangerous obstructions
1. Airport Name: from land either within an airport’s control or adjacent to the
2. Inspector: Date: airport.
Displaced Threshold Requirements The primary concern in this process is the safety of
aircraft flight operations and the welfare of persons and real
3. Ifyes, which runway(s) are impacted: property on the ground. The Delaware Code authorizes the
Sketch below: Department through its Office of Aeronautics to require a

review of building permit applications. This review shall
result in either an approval or disapproval of building permits
for any structure that constitutes an obstruction to air
Discussed with Airport Manager? navigation.
Timeframefor correction?

ok

The Delaware Code also authorizes the Department to
6. Waiver required/issued? (If yes, please attach) remove potentially hazardous existing obstructions in the
approach areas to airport runways after compensating the
owners of the obstructions. The process for removing
existing obstructions is described in this regulation and
entails the identification and preliminary ranking and costing
of each eligible obstruction to air navigation, as defined in this
regulation. Input shall be solicited from airport owners and
operators. An Advisory Committee, appointed by the
Department for the review and final ranking of each eligible
obstruction, shall meet and consider the preliminary rankings.
Based upon the recommendation of the Committee and after
a public hearing, funds allocated by the Legislature for
obstruction removal shall be directed toward individual
projects on a statewide basis.

Insurance Certificate:
[JRequestefi] Supplied (attach copy of certificate)

Comments:

DELAWARE AIRPORT OBSTRUCTION

SECTION 2:  DEFINITIONS
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to personnel concerned with flight operations.
The following definitions shall apply for the Airport
Obstruction Regulation: 9. “Obstruction to Air Navigation” : any penetration of
approach or transitional surfaces by an object or structure at
1. “Airport” : means any area of land or water which is an airport or heliport, as defined by FAR Part 77. Other
designated for the landing and takeoff of aircraft, and allobjects or structures can be obstructions to air navigation
appurtenant areas used or suitable for airport buildings, othesutside the immediate vicinity of an airport if they encroach
airport facilities and all appurtenant rights-of-way. For on navigable airspace as defined by FAR Part 77.
purpose of this regulation, "Airport* shall include all
navigational facilities as defined herein. 10. “Office of Aeronautics”: Subdivision of the
Department of Transportation that is responsible for aviation
2. “Airport Approach Area” :the areain and around an matters.
airport or heliport, as defined by Federal Aviation
Regulations (FAR) Part 77Qbjects Affecting Navigable 11. “Transitional Surface” : the area in and around an
Airspace. The approach surfaces associated with the airporairport or heliport, as defined by FAR Part 77. The
approach area are longitudinally centered on the extendettansitional surfaces extend outward and upward at right
runway centerline and extend outward and upward. Thesangles to the runway centerline and the runway centerline
surfaces can differ by type of airport and runway extended.
characteristic and therefore must be determined using
specific FAR Part 77 criteria. 12. “Transport Airport” : Airports that accommodate
business jets as a regular part of their operational fleet mix.
3. “Displaced Threshold”: The threshold of a runway These airports have runways that are at least 5,000' long and
is the beginning of that portion of the runway available and75' wide.
suitable for the landing of airplanes. A displaced threshold is
one that is located at a point on the runway other than at the 13. “Turf Airport” : Airports that have no paved
runway end. It is an artificial threshold for a runway which runways.
shortens the landing length of the runway in the direction of
the displacement. The portion of runway behind a displaced  14. “Utility Airport” : Airports with paved runways that
threshold may be available for takeoffs in either direction andare smaller than Transport Airports.
landings from the opposite direction.

SECTION 3.  AIRPORTS IMPACTED
4. *“Hazard to Air Navigation” : Hazards to Air
Navigation are severe obstructions to air navigation, The Delaware Code indicates that all public use airports
classified as such by an FAA study under FAR Part 77. are covered by the obstruction removal program. By
definition, a public use airport can be either publicly or
5. “Heliport” : means any helicopter landing area or any privately owned, but it must be open to the public for use and
area of land or water which is designated by the FAA for thebe so designated on aeronautical charts. Existing public-use
landing and takeoff of helicopters, and all appurtenant areaairports and heliports, subject to this Obstruction Regulation
used or suitable for heliport buildings other heliport facilities as of the date of adoption of this Regulation are the following:

and all appurtenant rights-of-way. Airport Role
e Chandelle Estates Utility
6. “Imaginary Surface”: is a two dimensional plane » Delaware Airpark Utility
stretching upward and outward from an airport. These + Dover Air Force Base Transport
surfaces are defined by FAR Part 77 criteria for approach < Henderson Airport Turf
surfaces, transitional surfaces, and other applicable surfaces. + Jenkins Airport Turf
e Laurel Airport Turf
7. ‘“Licensing Criteria” : the parameters defined in this * New Castle County Airport Transport
regulation that are used to determine whether or not an airport ¢«  Smyrna Airport Turf
is to be licensed. e Summit Airport Utility
e Sussex County Airport Transport
8. “Notice to Airmen (NOTAM)” : a notice concerning e Chorman Airport Utility
the establishment, condition, or change in any component, <« DelDOT Helipad Heliport

facility, service, or procedure of, or hazard in the National
Airspace System, the timely knowledge of which is essentialSECTION 4. BUILDING PERMIT REQUIREMENTS
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In accordance with Rel C. 602, a Building Permit may 2) Maps: To assist the Counties in determining
be issued by the county or municipality having land usewhen the notice requirement is activated, the Delaware Office
jurisdiction in which the construction or alteration of facilities of Aeronautics shall distribute maps to each County agency
defined below are located, only after review and approval byresponsible for issuing Building Permits. These maps shall
the Delaware Office of Aeronautics. detail the notice areas, including all corresponding imaginary

surfaces around public use airports, as defined above.

1. Building Permit Requirement: Such Building

Permit is required for the construction, erection, placement or 3) Notice Period: Required notices shall be

alteration of any smokestack, tree, silo, flagpole, elevatedsubmitted to the Office of Aeronautics with the Building

tank, power line, or radio or television tower antenna,Permit applications at least 30 days before the date the

building, structure or other improvement to real property proposed construction or alteration is to begin.

which meets any of the following conditions described in

Subsection 2. 4). Emergencies: In the case of an emergency
involving essential public services, public health, or public

2. Notification: The Delaware Office of Aeronautics safety, that requires immediate construction or alteration, the

shall be notified by each county or municipality, having land 30 day requirement may be waived by the Office of

use jurisdiction of any proposed construction that may creatéeronautics, and the notice may be sent by telephone, fax, or

an obstruction to air navigation as defined herein. The formabther expeditious means, with appropriate forms submitted

notification process is activated through the existing buildingwithin 5 days.

permit processes in effect in each such county or

municipality; specifically: 9Del. C. 3005 for New Castle 5) Information Requirements: Notices shall be filed

County, 9Del. C. 4407 for Kent County, Bel.C. 6302 for  with the Office of Aeronautics on forms provided by said

Sussex County and the respective municipal codes. Thes®ffice to the Counties (see Appendix B). These forms shall

notices shall provide a basis for evaluating the effects of theequire the following minimum information:

construction or alteration of any object that may pose a hazard

to air navigation. As defined, these objects can be natural » Exact location and dimensions of the proposed

growth, terrain, or permanent or temporary construction orstructure or object to be constructed or altered.

alteration of any structure (including appurtenances) by a

change in its height or other dimensions.  Planned height above ground level of the
structure or object at its highest point, including elevations.

1) Conditions for Notice: In addition to the
foregoing listed obstructions, the Delaware Office of » Site plan of the construction or alteration.
Aeronautics shall be notified and shall approve prior to
issuance of a Building Permit any facility which meets the SECTION5.  TEMPORARY OBSTRUCTIONS
following description and/or conditions:
* Any construction or alteration of more than 200 Should circumstances develop that cause the erection of
feet in height above the ground level at its site; temporary obstructions to air navigation which do not require
» Any construction or alteration of greater height a Building Permit, the Delaware Office of Aeronautics shall
than an imaginary surface extending outward and upward abe informed through the normal notification process (as
one of the following slopes: described in Section 4) of the temporary obstruction.
- 100to 1 for a horizontal distance of 20,000
feet from the nearest point of the nearest runway of each 1. Temporary Obstructions: Temporary obstructions
public use airport with at least one runway more than 3,200may occur in response to emergency conditions or life-
feet in length, threatening situations. For example, a crane may be brought
- 50 to 1 for a horizontal distance of 10,000 in to remove wreckage in the approach areas of Delaware
feet from the nearest point of the nearest runway of eachairports.
public use airport with its longest runway no more than 3,200
feet in length, 2. Approvals: Approvals for temporary obstructions
- 100 to 1 within a trapezoidal shape (see Section 6) shall be obtained from the Delaware Office of
beginning at the end of a runway of any public use airport, atAeronautics.
an initial width of 50 feet, and extending outward for a
distance of 20,000 feet to a width of 3,000 feet at its ending 3. Notams: The airport impacted by a temporary
point. obstruction shall be responsible for filing the Notice to
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Airmen (NOTAM) describing the obstruction and its likely obstruction to air navigation results from the proposed
duration. To file a NOTAM, the airport operator must report structure and that the development does not limit the
information essential to personnel concerned with flight operation or development of an airport in question, the
operations to the nearest Federal Aviation AdministrationBuilding Permit shall be approved. The Office of
Flight Service Station. In this case, notice must be givenAeronautics shall approve or reject the Building Permit
concerning the location and duration of the temporaryapplication within 30 days of receipt. If the Building Permit

obstruction. is requested under emergency conditions involving essential
public services, public health, or public safety, that require
SECTION 6.  BUILDING PERMIT PROCESS immediate construction or alteration, the Office of

Aeronautics may expedite the review and approval or
As stated in the law, a Building Permit, issued by the disapproval process as soon thereafter as practical.
County or municipality having land use jurisdiction, shall
first be reviewed by the Delaware Office of Aeronautics if it SECTION 7.  REMOVAL OF EXISTING
meets the description and/or conditions set forth in Section HBSTRUCTIONS
of this regulation. Such Building Permit for the construction
or alteration of each object or structure shall not be issued by The Delaware Code atRel.C. Chapter 6 provides the
the issuing authority until such time as the Office of legal authority for removal of aviation obstructions.
Aeronautics has approved the application. Obstructions to air navigation decrease operational safety
margins at airports. For this reason, the Delaware Code
The process of review for a Building Permit application provides DelDOT, through the Office of Aeronautics, the
as it pertains to any obstruction or potential obstructionauthority to identify and remove obstructions located in
impacting aviation shall be as follows: approach areas to public use airports.

1. Initial Review: Appropriate County and local The overview to the obstruction removal process was
municipalities responsible for zoning shall conduct the initial described briefly in Section 1. As stated, the process entails
review of the Building Permit application. Using the maps the identification and preliminary ranking and costing of each
provided by the Office of Aeronautics, the agencies shalleligible obstruction to air navigation, as defined in this
make a determination whether or not the proposed building oregulation. Input shall be solicited from airport owners and
structure invokes the notice requirements listed above. If th@perators. An Advisory Committee, appointed by the
proposed structure exceeds the height of the imaginanpepartment for the review and final ranking of each eligible
surfaces around a particular airport, the application, with theobstruction, shall meet and consider the preliminary rankings.
completed notice form, shall be referred to the Office of Based upon the recommendation of the Committee, funds
Aeronautics for review. allocated by the Legislature for obstruction removal shall be

directed toward individual projects on a statewide basis.

2. Office of Aeronautics Evaluation: Once the
Building Permit and completed notice form reach the Office To carry out this program the following process shall be
of Aeronautics, an evaluation of the impact on air safety shallbobserved:
be conducted. If, in the opinion of the Office of Aeronautics,
the proposed building or structure poses an obstruction to air 1. Inventory: The Office of Aeronautics shall be
navigation, or if, in the opinion of the Office of Aeronautics, responsible for the development of a Statewide obstruction
the proposed building or structure unduly limits the plannedinventory at each public use airport. This inventory shall be
development of an airport in question, that permit shall beconducted periodically, but not less than every 24 months,
denied. and shall be carried out in conjunction with the airport owner

input. The inventory shall document the existence of

3. Criteria: Criteria used in the evaluation process shall obstructions to air navigation as defined in FAR Part 77 in the
include FAR, Part 77, and approved airport master plans andpproach areas at each public use airport. This inventory shall
the current State Aviation System Plan. FAR Part 77 criteridbe updated, as needed, to properly identify obstructions and
should focus on the imaginary surfaces for approach areashall be maintained at the Office of Aeronautics. As part of
and transitional or lateral boundaries. The master plans anthe process, the cost to remove each obstruction shall be
system planning information should examine future airportestimated.
plans for development, and incorporate those plans into
potential future FAR Part 77 surfaces. 2. Preliminary Priority Ranking: A preliminary

priority ranking system shall be used to rank the obstructions.

4. Approval: If the Office of Aeronautics, finds thatno This priority system shall consider the following items:
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»  Severity of the obstruction

» Accident history at the associated airport
» Role of the airport in the State system

» Cost to remove the obstruction

» Activity levels at the candidate airports

The Advisory Committee shall meet and rank each of the
obstruction removal projects and present a final list of
rankings to the Department. This final list shall be published
and a public hearing shall be conducted.

5. Implementation Process:Once the ranking has been

adopted by the Department, an implementation process will

3. Deed Restriction: The next step in the process be initiated by DelDOT using the following criteria:
involves the protection of State resources and the elimination
of projects that are not considered important by airport
owners. In order to protect State resources, any cumulative ¢
State funding for obstruction removal, on or off of an airport, .
that totals more than $10,000 will require a commitment by .
the airport owner (in the form of a deed restriction) to
maintain the airport a public use facility for not less than 10SECTION 8.
years from the date that cumulative State expenditures exceed
$10,000. Failure by the airport owner to agree to incorporate  In accordance with Delaware lawD2l1.C. 603, whoever
this deed restriction into the airport deed shall be grounds foconstructs, erects, places or alters any obstruction, as that
DelDOT to disqualify the airport from the obstruction term is used in this Regulation, without first obtaining a
removal program for that obstruction. If the airport owner Building Permit as required by2el. C. Chapter 6, shall upon
agrees to the deed restriction and the airport is converted tbeing found liable in a civil proceeding brought by the
another use during the 10 year time period, the grant fund®epartment, be fined an amount not exceeding One
shall be reimbursed to the State upon closure, sale, ofhousand ($1,000) Dollars. Each day’s continuation of a
reclassification (to private use) of the facility, on a graduatedviolation of this section shall be deemed a separate and
scale as follows: distinct offense, all of which may be brought together in a

Available Funding

Deed Restriction

Existing Easements

Airport Owner Cost Sharing

PENALTIES

single action.

Years Used As Airport % Grant Reimbursed

Prior to Conversion to to State SECTION 9. JURISDICTION AND APPEALS

Other Use
1-5 100% The Department may enforce the provisions of this
6 80% regulation by the filing of a complaint in a court of
7 60% appropriate jurisdiction, including a complaint for injunctive
8 40% relief.
9 20%
10 0% APPENDIX A:

FAR Part 77 Obstruction Standards
Subpart C

The State reserves the right to remove a hazard to air
navigation, as determined by an FAA airspace study, even if
the airport sponsor does not agree to the deed restriction.

Obstructions shall be identified through assessments of

4. Advisory Committee: An Advisory Committee shall  each public use airport. Criteria to identify obstructions are
be appointed by the Department to review the preliminaryoutlined in FAR Part 77, Subpart C - Obstruction Standards,
ranking of obstruction removal projects. Projects overas follows:
$10,000 that an airport owner will not include in a deed
restriction shall be removed from consideration by the
Advisory Committee. The Office of Aeronautics shall
provide the following: 77.21 Scope.

Subpart C - Obstruction Standards

* The preliminary ranking from the priority ranking (a) This subpart establishes standards for determining
model; and, obstructions to air navigation. It applies to existing and
proposed manmade objects, objects of natural growth, and

 The comments and rankings of the airport ownersterrain. The standards apply to the use of navigable airspace
and operators. by aircraft and to existing air navigation facilities, such as an
air navigation aid, airport, Federal airway, instrument
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approach or departure procedure, or approved off -airwayd nautical miles of the established reference point of an
route. Additionally, they apply to a planned facility or use, or airport, excluding heliports, with its longest runway more
a change in an existing facility or use, if a proposal therefor ighan 3,200 feet in actual length, and that height increases in
on file with the Federal Aviation Administration or an the proportion of 100 feet, for each additional nautical mile of
appropriate military service on the date the notice required bydistance from the airport up to a maximum of 500 feet.
§ 77.13 (a) is filed. (3) A height within a terminal obstacle clearance area,
including in initial approach segment, a departure area, and a
(b) At those airports having defined runways with specially circling approach area, which would result in the vertical
prepared hard surfaces, the primary surface for each suctlistance between any point on the object and an established
runway extends 200 feet beyond each end of the runway. Aminimum instrument flight altitude within that area or
those airports having defined strips or pathways that, are usesegment to be less than the required obstacle clearance.
regularly for the taking off and landing of aircraft and have (4) A height within an en route obstacle clearance area,
been designated by appropriate authority as runways, but dimcluding turn and termination areas, of a Federal airway or
not have specially prepared hard surfaces, each end of thepproved  off-airway route, that would increase the
primary surface for each such runway shall coincide with theminimum obstacle clearance altitude.
corresponding end of the runway. At those airports, (5) The surface of a takeoff and landing area of an airport
excluding seaplane bases, having a defined landing andr any imaginary surface established under 8§ 77.25, 77.28,
takeoff area with no defined pathways for the landing andor 77.29. However, no part of the takeoff or landing area itself
taking off of aircraft, a determination shall be made as towill be considered an obstruction.
which portions of the landing and takeoff area are regularly
used as landing and takeoff pathways. Those pathways s@) Except for traverse ways on or near an airport with an
determined shall be considered runways and an appropriateperative ground traffic control service, furnished by an air
primary surface as defined in § 77.25(c) will be considered adraffic control tower or by the airport management and
being longitudinally centered on each runway so determinedgoordinated with the air traffic control service, the standards
and each end of that primary surface shall coincide with theof paragraph (a) of this section apply to traverse ways used or
corresponding end of that runway. to be used for the passage of mobile objects only after the
heights of these traverse ways are increased by:

(c) The standards in this subpart apply to the effect of (1) Seventeen feet for an Interstate Highway that is part
construction or alteration proposals upon an airport if, at theof the National System of Military and Interstate Highways
time of filing of the notice required by § 77.13 (a), that airport where overcrossings are designed for a minimum of 17 feet
is - vertical distance.

(1) Available for public use and is listed in the Airport (2) Fifteen feet for any other public roadway.
Directory of the current Airman Information Manual or in (3) Ten feet or the height of the highest mobile object that
either the Alaska or Pacific Airman’'s Guide and Chart would normally traverse the road, whichever is greater, for a
Supplement; or, private road.

(2) A planned or proposed airport or an airport under (4) Twenty-three feet for railroad.
construction, that is the subject of a notice or proposal on file  (5) For a waterway or any other traverse way not
with the Federal Aviation Administration, and, except for previously mentioned, an amount equal to the height of the
military airports, it is clearly indicated that that airport will be highest mobile object that would normally traverse it.
available for public use; or,

(3) An airport that is operated by an armed force of the77.25 Civil airport imaginary surfaces.
United States.

The following civil airport imaginary surfaces are established

(d) [Deleted] with relation to the airport and to each runway. The size of
each such imaginary surface is based on the category of each
77.23 Standards for determining obstructions. runway according to the type of approach available or

planned for that runway. The slope and dimensions of the

(a) An existing object, including a mobile object, is, and aapproach surface applied to each end of a runway are
future object would be, an obstruction to air navigation if it is determined by the most precise approach existing or planned
of greater height than any of the following heights or surfacesfor that runway end.

(1) A height of 500 feet above ground level at the site of
the object. (a) Horizontal surface - a horizontal plane 150 feet above the

(2) A heightthat is 200 feet above ground level or aboveestablished airport elevation, the perimeter of which is
the established airport elevation, whichever is higher, withinconstructed by swinging arcs of specified radii from the
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center of each end of the primary surface of each runway ofvidth of:

each airport and connecting the adjacent arcs by lines tangent (i) 1,250 feet for that end of a utility runway with
to those arcs. The radius of each arc is: only visual approaches;
(1) 5,000 feet for all runways designated as utility or (ii) 1,500 feet for that end of a runway other than a
visual; utility runway with only visual approaches;
(2) 10,000 feet for all other runways. (iii) 2,000 feet for that end of a utility runway with a
nonprecision instrument approach;
The radius of the arc specified for each end of a runway will (iv) 3,500 feet for that end of it nonprecision

have the same arithmetical value. That value will be theinstrument runway other than utility, having visibility
highest determined for either end of the runway. When aminimums greater than three--fourths of a statute mile;
5,000-foot arc is encompassed by tangents connecting two (v) 4,000 feet for that end of a nonprecision
adjacent 10,000-foot arcs, the 5,000-foot arc shall benstrument runway, other than utility, having a nonprecision
disregarded on the construction of the perimeter of theinstrument approach with visibility minimums as low as
horizontal surface. three-fourths statute mile; and

(vi) 16,000 feet for precision instrument runways.
(b) Conical surface - a surface extending outward and upward (2) The approach surface extends for a horizontal
from the periphery of the horizontal surface at a slope of 20 talistance of:
1 for a horizontal distance of 4,000 feet. (i) 5,000 feet at a slope of 20 to 1 for all utility and

visual runways;

(c) Primary surface - a surface longitudinally centered on a (i) 10,000 feet at a slope of 34 to 1 for all
runway. When the runway has a specially prepared harchonprecision instrument runways other than utility; and,
surface, the primary surface extends 200 feet beyond each (i) 10,000 feet at a slope of 50 to 1 with an
end of that runway; but when the runway has no speciallyadditional 40,000 feet at a slope of 40 to 1 for all precision
prepared hard surface, or planned hard surface, the primarpstrument runways.
surface ends at each end of that runway. The elevation of any
point on the primary surface is the same as the elevation ofthe (3) The outer width of an approach surface to an end of a
nearest point on the runway centerline. The width of therunway will be that width prescribed in this subsection for the

primary surface is: most precise approach existing or planned for that runway
(1) 250 feet for utility runways having only visual end.
approaches.
(2) 500 feet for utility runways having nonprecision (e) Transitional surface - these surfaces extend outward and
instrument approaches. upward at right angles to the runway centerline and the
(3) For other than utility runways the width is: runway center-line extended at a slope of 7 to 1 from the sides
(i) 500 feet for visual runways having only visual of the primary surface and from the sides of the approach
approaches. surfaces. Transitional surfaces for those portions of the

(ii) 500 feet for nonprecision instrument runways precision approach surface which project through and beyond
having visibility minimums greater than three-fourths statute the limits of the conical surface, extend a distance of 5,000
mile. feet measured horizontally from the edge of the approach
(i) 1,000 feet for a nonprecision instrument surface and at right angles to the runway centerline.
runway having nonprecision instrument approach with
visibility minimums as low as three-fourths of a statute mile, Imaginary surfaces in the airport approach areas are
and for precision instrument runways. defined above and would be used to identify obstructions to
air navigation at airports and heliports in Delaware that are
The width of the primary surface of a runway will be that eligible for removal under the law. By definition,
width prescribed in this section for the most precise approaclpenetrations of these imaginary surfaces by objects are
existing or planned for either end of that runway. obstructions to air navigation.

(d) Approach surface - a surface longitudinally centered orn* PLEASE SEE DIAGRAM |SOMETRIC VIEW OF SECTION A - A AT

the extended runway centerline and extending outward andHE END OF THE REGULATION

upward from each end of the primary surface. An approach

surface is applied to each end of each runway based upon the

type of approach available or planned for that runway end.
(1) The inner edge of the approach surface is the same

width as the primary surface and it expands uniformly to a
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APPENDIX B:
PROPOSED CONSTRUCTION/ALTERATION REQUIRED INFORMATION TO BE PROVIDED TO
IN AIRPORT ZONES THE OFFICE OF AERONAUTICS:

NOTIFICATION FORM
Exact Location *
The Delaware Code, Part 1, Title 2, Sections 601-603
specifies where construction/alterations can be done in an®istance from Runway: *
around airports. The Office of Aeronautics has been tasked to
insure new construction or changes to existing structuresleight above ground of highest point after construction
conform to the legislative mandate. As such, the Office of(attach site plan): *

Aeronautics shall be notified of any proposed construction
that may create an obstruction to air navigation. The primaryHeight above sea level: *

concern in this process is the safety of aircraft flight
operations and the welfare of persons and real property on theATE RECEIVED:

ground.
APPROVE DISAPPROVE
Notice requirements shall incorporate the following areas
and/or conditions: SIGNED:
» Any construction or alteration of more than 200 feet Office of Aeronautics

in height above the ground level at its site;
» Any construction or alteration of greater height than DATE SIGNED:
an imaginary surface extending outward and upward at one of
the following slopes: * The Delaware Department of Transportation is not

- 100 to 1 for a horizontal distance of 20,000 feet responsible for the accuracy of the provided information. Itis
from the nearest point of the nearest runway of each publithe responsibility of the provider to supply accurate
use airport with at least one runway more than 3,200 feet innformation for evaluation. In addition, site plans and other
length. material given to DelDOT as a part of this application process

- 50 to 1 for a horizontal distance of 10,000 feet will not be returned.
from the nearest point of the nearest runway of each public
use airport with its longest runway no more than 3,200 feet in
length.

- 100 to 1 within a trapezoidal shape beginning at
the end of a runway of any public use airport, at an initial
width of 50 feet, and extending outward for a distance of
20,000 feet to a width of 3,000 feet at its ending point.

- Federal Aviation Regulations, Part 77, also

apply.

The following information must be submitted to the Office of
Aeronautics with the Building Permit application at least 30
days before the date the proposed construction or alteration is
to beginif said construction/alteration falls within any of the
above stated conditions. Each County has been provided
maps showing the areas in question around each airport. The
Office of Aeronautics shall approve or reject based on the
above criteria.
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Symbol Key

Roman type indicates the text existing prior to the regulation being promuld#ntéerlined textindicates
new text added at the time of the proposed action. Language whieh-is $kniagh indicates text being deleted.
[Bracketed Bold language]indicates text added at the time the final order was issyBdacketed—striken
threugh] indicates language deleted at the time the final order was issued.

Final Reqgulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published
in the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written
materials, upon all the testimonial and written evidence and information submitted, together with summaries of the
evidence and information by subordinates, the agency shall determine whether a regulation should be adopted, amended
or repealed and shall issue its conclusion in an order which shall include: (1) A brief summary of the evidence and
information submitted; (2) A brief summary of its findings of fact with respect to the evidence and information, except
where a rule of procedure is being adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take
no action and the decision shall be supported by its findings on the evidence and information received; (4) The exact
text and citation of such regulation adopted, amended or repealed; (5) The effective date of the order; (6) Any other
findings or conclusions required by the law under which the agency has authority to act; and (7) The signature of at least

a quorum of the agency members.
The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of

Regulations, unless such adoption, amendment or repeal qualifies asrganemender §1119.

DEPARTMENT OF EDUCATION I.D.7, page A-9, Salute to the Flag and Pledge of Allegiance and

Statutory Authority: 14 Delaware Code, I.G.1, pages A-18to A-_21, Pupil Unlts_. Notl_ce of the proposed
repeal of these regulations was published in the News Journal

Section 122 (4 Del.C. 122) and the Delaware State News on January 12, 1998, in the form

attached as Exhibit A. No comments were received regarding
BEFORE THE DEPARTMENT OF EDUCATION OF THE the proposed repea' of these regu|ati0ns_

STATE OF DELAWARE
REGULATORY IMPLEMENTING ORDER Il. EINDINGS OF EACT
REPEAL OF REGULATIONS WHICH ARE DELAWARE
CODE These regulations are already in Delaware Code and do not
need to be further regulated as Department of Education
|. SUMMARY OF THE EVIDENCE AND regulations. This action will serve to clarify the differences
INFORMATION SUBMITTED between what is Code and what are Department of Education
Regulations.
The following six regulations found in the Handbook for
K-12 Education are recommended for repeal. These lIl. DECISION TO REPEAL REGULATION(S)

regulations are simply a restatement of the Delaware Code.

Although they have provided helpful technical assistance to  For the foregoing reasons, the Secretary concludes that it
the user of the Handbook for K-12 Education, they arein tth necessary to repea' these regu|ations_

Code and do not have to be regulated by the Department of

Education. These regulations include the following: 1.B.2, V. DECISION TO REPEAL REGULATONS
page A-2, Lawful Authority of Teachers and Pupils, I.D.1.a.,

pages A-4 to A-6, School Admission Policies, I.D.5, pages  The text of the regulations repealed hereby shall be in the

A-8 1o A-9, Reading of the First Amendment of the United form attached hereto as Exhibit B, and said regulations shall be
States Constitution, 1.D.6, page A-9, Period of Silence,removed from the Handbook for K-12 Education, Section I.
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corporal—punishiment—is—deemed—necessary—it—may be
V. EFFECTIVE DATE OF ORDER administered-by-anypublic schooHeacheroratdministrator in

The actions herein above referred to were taken by th&e—§7641.
Secretary pursuant to 14 Del. C., Sec. 122 in open session at
the State Board’s regularly scheduled meeting on Februarg. Handbook for K-12 Education - Pages A-4 to A-6
19, 1998. The effective date of this Order shall be ten days

from the date this order is published in the Delaware Register . SCHOOLADMISSIONPOLICIES
of Regulations. & Compulsery—Attentdance—Reguirements;
Evatuation-of Readiness
IT IS SO ORDERED this 19th day of February, 1998. {4 Except-as—otherwise—setforth—in—this
Section—every-person-inthe-State-having-controt-ofa child
Dr. Iris T. Metts between-5-years-of-age-and-16-years-ofage-shattsend such
Secretary of Education chittHto-afree-publicschool-inthe-districtofresidence-of the
parents-exceptas-determined-n-accordance-with-Chapter 6
Consented to this ¥3day of February, 1998. of-thisTFitte;and-shalt-send-the-chiltd-to-sueh-schooteach day
of-the-minimum-sehootterm—of-180-days—Forpurposes of
STATE BOARD OF EDUCATION this-Section—a-child-shaltbe-considered-5-years-of-age if he
Dr. James L. Spartz, President of-she—celebrates—his—er-herfifth-birthelay-aceording—to the
Jean W. Allen, Vice President following—schedute:
Nancy A. Doorey
John W. Jardine, Jr. 1993-94—schoolyear fifth-birthelay-on-or-before
Dr. Joseph A. Pika Nevember—36,1993
Dennis J. Savage 1994-95-schoolyear fifth-birthelay-on-or-before
Dr. Claibourne D. Smith Oetober—31,-1994
1995-96—schoolyear fifth-birthelay-on-or-before
REPEAL OF SIXREGULATIONS THAT ARE IN THE September—36,-1995
DELAWARE CODE 1996-97-schoolyear fifth-birthelay-on-or-before
Atgtst31-1996
The following six regulations found in the Handbook for Subseguent-sehoot-years fifth-birthday-on-orbefore
K-12 Education are recommended for repeal. These Adgust3t-of-the
regulations are simply a restatement of the Delaware Code. respective—year
Although they have provided helpful technical assistance to
the user of the Handbook for K-12 Education, they are in the tocat-schooltautheritiesmay-grantexeeptions

Code and do not have to be regulated by the Department db-the-abeve-scheduteforentry-into-sehookfthey-determine
Education. These regulations include the following: 1.B.2, that-such-exception-is-inthe-bestinterest-of-the—child.
page A-2, Lawful Authority of Teachers and Pupils, I.D.1,a.b, {2) Thefollowingprovisionsshattbe-apptlicable
pages A-4 to A-6, School Admission Policies, I1.D.5, Pagesto—the—atministration—of—stbsection—{1)-of-this—seetion in

A-8 to A-9, Reading of the First Amendment of the United regare—to—comptisory—attendance—tn-the—kindergarterr for a
States Constitution, 1.D.6, Page A-9, Period of Silence, |.D.7 ghiltd-age-5-yeatrs:

page A-9, Salute to the Flag and Pledge of Allegiance and .G {a) Hra-ehiteHs-aresidentofthe-State-at the

1, pages A-18 to A-21, Pupil Units. time-of-his-erher-eligibitity-foradmission-tothe kindergarten
atage-5-the-parents-guardian-erlegatcustodian-of- that child

1. Handbook for K-12 Education - Page A-2 may—reguest—that—sehool-atthorities—evaltate—the—child’s

2z HFAWFOEAUTHORITF-OFFEACHERSAND that-attendance—However—atdmission-to-first-grade-will be
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Sueh—apptication—must—be—completed—before—Aptil 1
Referencer—24Dettawse—121-81-Code wheretpon-arrangement-wittbe-madefortesting-ofthe child
1915,§2313; 32 Beltaws, €166, 841 -Code-1935,-§2685applicant.
%%—%953—%%49—%—!:&\#3—&4@3—%%57 Del. ) the-child-mustbe-identified-as
; —€: 290 gifted-or-talented-aceording-to-theprocedures—eontained in
§2—64—Be+—|:&\ﬁs—e—3-l5—§§6—7—69—9el—lraws—e—28 §2. the-Program-StandardsforGiftedrana-Talented-Edueation in
the-State-of Detaware,June—1986.
b. inaccordance-with-SubparttEEtigibility
aﬁd—StﬂapaH—FF—PfegF&ms—&ﬁﬁllaeemem—as—eeﬁfarﬁed intt® Handbook for K-12 Education - Pages A-8 to A-9

Adepfed—3+87,—aﬁd—'ﬁﬂe—14—aﬁd—3—1—ef—the—9e+aware—€ode, 5 READINGOFHRSTAMENDMENTOFTHE
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speech-and-is-therefore—tnconstitutional. whicheveris-the-greater-of-the-following:
{a) the—actual—unit-countfor—the—eutrent
6. Handbook for K-12 Education - Pages A-18 to A-21 seheetyear—or

{b) the-guaranteedunitcounteatewtated for
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shalt-be-a-minimum-of-one—cltassfor-thepartiatty-sighted inNews on January 12, 1998, in the form hereto attached

each-cotnty; as Exhibit A. The notice invited written comments and
{5) Elasses—for—the—physically—impaired, none were received.
it-for-six-ehildren:
{6) Classes—forautistie—children—one—unit II. FINDINGS OFFACT
for-four—children;

H Whenr—elasses—for—the—blind—are The Secretary finds that this regulation is necessary

established-as-approved-by-the-State-Board-of-Eduecation arliecause th®elaware Code directed the Department to
the-Delaware-Commission-for-the Blind,the-unitforetassesadopt such Guidelines.

for-the-bling-shailt-be-eight;

{8) When——classes—for—the—deaftblind-are [Il. DECISIONTO ADOPT REGUIATIONS
established-as-approved-by-the-State Board-of-Education, the
uhitforthese—ctasses-—shat-be-four; For the foregoing reason, the Secretary concludes

{9) Foer-those-children-inthe-elassifieation that the proposed regulation is necessary to meet the

desighated-as-having—tearning-disabitittes™the-unit-shall berequirements of thBelaware Code. Therefore, pursuant
eight; to 14 Del. C., Section 122, and Chapter 8, Section 806,
&0 Fot-aperson-identifiedas-an the regulation attached hereto as Exhibit B is hereby
“intensivetearning-centerpupit-and-assighetHoanintensiveadopted. Pursuant to the provisions ofdel. C., Section
tearning-eenterapprovedby-the-State Board-of Education, th&22(e), the regulation hereby adopted shall be in effect
uhit-shaltbe-8-6-and for a period of five years from the effective date of this
&H A—major—fraction—shall—be  order as set forth in Section below.
consideredraunitand-shat-consistofany-fraction-greater than

one-half—TFhe—number—ofchitdren—mentioned—in—these IV. TEXT AND CITATION
paragraphs—shattnet-be—counted-n-any-otherealeutation of
uhits—14-bel—€—81703. The text of the regulation adopted hereby shall be in

the form attached hereto as Exhibit B, and said regulation
shall be cited in thélandbook for K-12 Education.

DEPARTMENT OF EDUCATION
Statutory Authority: 14 Delaware Code, V. EFFECTIVE DATE OF THE ORDER

Section 122 (1Del.C. 122
( ) The actions herein above referred to were taken by

BEFORE THE DIPARTMENT OF EDUGATION tchﬁ Secregar%’ p“.rsua;égo.ﬂb" C., Section 122F1 a”Sd
OF THE STATE OF DELAWARE Boerdtirre,guIZrﬁSOsnchedtyjltler:j ?r?:gtiigssgorlleat:rltja?y Igte
REGULATORY IMPLEMENTING ORDER 4 . ’
1998. The effective date of this Order shall be ten days
GUIDELINES FOR THE APPRWAL OF SCHOOL gom the dfatRe th||s Qrder is published in tbelaware
IMPROVEMENT GRANTS egister of Regulations.

IT IS SO ORDERED this 19th day of Februgs

I. SUMMARY OF THE EVIDENCE AND 1998

INFORMATION SUBMITTED

Dr. Iris T. Metts

The Guidelines for Approval of School Improvement .
PP P Secretary of Education

Grants are being recommended for adoption as regulation
The Delaware Code directs the Department of Education
to adopt guidelines for the approval of school
improvement grants. ThBel. C., Title 14, Chapter 8,

Section 807, requires that when the principal of an
eligible school submits a request for a school
improvement grant the request should include the
information identified in the Guidelines for Approval of
School Improvement Grants as adopted by the Departme
of Education. Notice of the proposed regulations was
published in the News Journal and the Delaware Stat%

Consented to this 19day of Februar, 1998.

STATE BOARD OF EDU@TION

Dr. James L. Spartz, President
JeanW. Allen, Vice President
nNancy A. Doorey

johnW Jardine, d

r. Joseph A. Pika

ennis J. Savage
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Dr. Claibourne D. Smith evaluation of the school improvement plan required by
Delaware CodejTitle 14, Chapter 8, Section 808 is
Guidelines for Approval of School Improvement completed and the results of such are included in the
Grants schools application.

A school that has an approved shared decision-making
transition plan as specified Delaware CodeTitle 14,

Chapter 8, Section 806, may apply for a school DEPARTMENT OF HEA LTH &
improvement implementation granio apply for a grant, SOCIAL SERVICES

the principal of the eligible school should submit a letter Statutory Authority: 16 Delaware Code

of request to the Office of the Secretary of Education, .
Delaware Department of EducatioR, O. Box 1402, Section 122(c)(3) @ Del.C. 122(c)(3))

Townsend Building, Dovwe DE 19903. Requests should
include the following information: IN THE MATTER OF:

1. Evidence that the local board of education has adopted?EVISION OF FOOD $SAMP

|
|
|
the schodk transition plan; and REGULATIONS |

2. The school improvement plan containing the NATURE OF THE PROCEEDINGS:

following components: ) ) )
Delaware Health and Social Services has advertised

Comprehensive school improvement goals tied for public comment the proposed revision of certain Food
to state and local academic performance standards angt@mp regulations contained in Public Law 104-193,
strategies to achieve these and other goals identified by€ection 403, 8 USC 1613, the Mickey Leland Childhood

involvement: andTrade Act Amendments of 1991, Public Law 104-204,

A description of the rationale for the proposed Title 38, USC, and DSSM Sections 4006 and 4012.

governance structure, stating how and why the governance
process should improve decision-making and supporfNATURE OF PROPOSED REVISIONS:
continuous improvement in teaching and student learning;

Evidence of review by the broader school 4006 Excluded Income
community with agreement that the school improvement ) ) ) ) )
plan is consistent with the school district plan and The following kinds of income are disregarded in
evidence that the local board of education has forma“ydeterminingfinancial eligibility and grant amounts in AFDC

adopted the schosl improvement plan; and GA:

A proposed budget that explains the use of
resources allocated to the school to support strategies - Ihe value of USDA donated foods.
for achieving the school improvement goals; - The value of food stamps.

The structural changes or procedures for - Foster care payments made on behalf of foster
providing the necessary time and skill-building to support children residing in the home. _
shared decision-making and continuous improvement in -~ Payments made directly to a third party on behalf
teaching and student learning; of a recipient.

The assessment and evaluation process that the

school will use to measure its progress toward achieving ~EXAMPLE: A friend pays a recipietg electric bill.
its stated goals; The payment is madtirectly to the electric compgn This

A proposed timeline for phasing-in the school Paymentis not considered as income to the assistance unit.

improvement plan; and

A proposed budget for the use of the school - Earnings received by children under the
improvement grant. SummerYouth Program of the Jobraining Partnership

Act of 1982 for a period not to exceed six (6) months.

A school with an approved application shall be eligible - A cash payment made to the AFDC unit
for a school improvement grant for the following (3) years rgsponsmle for household bills by a non-unit member for
as provided in the annual appropriations act. Subsequertis or her share of the_ common hou;ehold expenses.
applications may be made only after the review and - Any bona fide loan including loans for current
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living expenses. The following criteria must be met to

ensure that the loan is bona fide: $2,150-divided-by-$407(AFDE—standard for
: tey=f . e iming.
1. Written agreement between the client and the
individual or establishment engaged in he business of Fhis-famity-isineligibte-forfive-months—May

making loans to repay the money within a specified time. B—Hﬁe—frrs{—meﬁfh—ef—mehwbﬂrfy—eatﬁed—by—reeemt—ef a
2. If the loan is obtained from an individual or +U'H‘1'|3—S'U'ﬁ‘l—A—$2'57—6‘\7‘el‘ﬁ'&yﬁ‘Te

establishment not normally engaged in the business ofem

making loans, obtain one of the following: meﬁ{-h—feHewmg—Hae—peﬂed—ef—me{@rbﬂﬁy

a. Borrower’'s acknowledgement of
obligation to repay; or Fhe-famity-applies-in-Octoberand-the-family

b. Borrower’s expressed intent to repay hasrnoe-income.
either by pledging real or personal property or anticipated

income; or $4067—Standard-of need-for-afamity-of-four

c. A written statement detailing borrower’s —28Rematning-necomefrom-thetump-sum
plans to repay the loan when future anticipated income is $37—Maximum-grant-for-Oetober
received.

. I et . inekigibility
Money received in the form of a non-recurring lump sum

payment is excluded as a resource in the month received Fhepetiod-ofinetigibitity-thatresuttsfromreeeipt
and counted as a resource in subsequent mountisss  eftump-sum-income-cabe—shortenedif:

specifically excluded from consideration as a resource by

other federal law or regulations. +.  Fhe-applicable-standard-ofneed-sinereased
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& expenses—thatare—covered-by-Medicaid, 9806);
b. expensesforpsychiatric-treatment 2) The Division determines, based on reliable

information, that all members of a household have died
Fhese-expensesareusetto-offsetthe-amounor that the household has moved from the project anea;
of-thetump—sum—¥frification—that-the—expenses—were DSS mail has been returned by the post office indicating
neurredandpateHsreguired. no known forwarding address;

40422 tump-suminetigibility-and-rewunitmembers  9030.1 Citizens and Qualified Aliens
The following residents of the United States are
A-person-who-ishot-amemberof-the—unit-when eligible to participate in the Food Stamp Program without
Hae—rump—sumﬂs—reeewed—btﬁ—bfe%mfes—mﬁe—hemewnhhmltatlons based on their citizenship/alienage status:

nehgibitity—Thisperson—may-recetve—assistance if 4, Aliensresiding in the U.S. before August 22,
otherwise—etigible. 1996, who are lawfully admitted for permanent residence
and who have worked 40 qualifying quarters of coverage
BEXAMPLE: A—woman—and—three—of+Her under Title Il of the Social Security Act. Beginning
eth-ren—reeewe—AFBC—H%wae—fhey—reeewe—hm%p—sumJanuary 1, 1997, any quarter in which the alien received
any Federal means-tested benefits does not count as a
fhe—wemaa—grves—bﬁh—te—a—ei%—?ﬁs—em}dﬂs—defefﬁmned qgualifying quarter.
eligibte-for-AFDC-and-canreceiayments—The-mother
ismate-payeefor-the-grant. Note: For aliens entering the U.S. on or
Fo—determine—the—grantamountfor—thenew after August 22, 1996:
memberfirst-determine—the—standard—oefneed—for the
tiseatified—famity—Deduetthis—standard—from—the Aliens who are lawfully admitted to the U. S. for
hoetsehotds—gross—income—Theremainder—apphes aslegal permanent residence on or after August 22, 1996,
uhearnedncome-to-theeeds-of-the-new-membetn-the cannot patrticipate in the Food Stamp Program for five

above-example-if-the-familyincomeis$566,the—<ehitd  years even if they have or can be credited with 40 quarters

witHreeeive-a-monthty-grant-ef-$108. of coverage.

$560—-grossincome 9210.2 Obtaining SSN’s for Food Stamp Household

-“407—AFDbCstandard-ofneed Members

$93—Income-apptiedto-the-newmeribereeds If the household is unable to provide proof of
application for a SSN for a newborn, the household must

$26+——standard-ofneed provide the SSN or proof of application @ next

—93—income recertification or within 6 months following the month

$168—grant the baby is born, whichever is latelf the household is

unable to provide a SSN or proof of application at its next
40423 Personatinjury-setttements—andtump-sums recertification within 6 months following the bakwirth,

DSS shall determine if the good cause provisions of

Wheﬁ—a—eﬁeﬁ{—h-as—beeﬁ—wﬂred—d-tre—t& the DSSM 9210.4 apply

assistance—undetitie—XbX{(Medicaith)-as—a+resuttofthat 9314.5 Special procedures for expediting service
njry—FtteXbhas-apriorclaim-onany-setttementthat is 2) Social Security Numbers - Those household
made—for-metdical-care—costs. members unable to provide the required SSN's or who do
When-asettlementhasbeenmatdeany-amotdnt natot have one prior to theecond full month of
subjeetto—aprior—claim-biitte Xbwitk-be-treated—as-a  participation will be allowed to continue to participate

tump-sum—(See-BSSM-Section4612.) only if they satisfy the good cause requirements with
respect to SSN’s specified in DSSM 92HXcept that
9020.4 Exceptions from notice households with a newborn may have up tombnths
Do not provide individual notices of adverse following the month the baby was born to provide an SSN
action when: or proof of application for the newborn.

1) The State initiates a mass change (see DSSM404 Resources Excluded For Food Stamp
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Purposes 4. Vocational or technical school, or

In determining the resources of a household, only the 5. Program that provides for obtaining a
following will be excluded: secondary school diploma or the equivalent;

2. Household goods, personal effects, the cash Means any public or private educational

value of life insurance policies, one burial plot per institution which normally requires a high school diploma
household membeand the value of one bona fide funeral or equivalency certificate for enrollment or admits
agreement per household membprovided that the persons who are beyond the age of compulsory school
agreement does not exceed $1,500 in equity value. If th@ttendance for that State. The institution must be
equity value of the funeral agreement exceeds $1,500authorized to provide an educational program beyond
the value above $1,500 is counted as a resource. Thgecondary education or provides a program of training to
cash value of pension plans or funds will be excluded,prepare students for gainful employment, including
except that Keogh plans which involve no contractualcorrespondence schools at that level.

relationship with individuals who are not household

members and individual retirement accounts (IRA's) will B. Used for or identified (earmarked) by the
not be excluded. institution, school, program, or other grantor for the
following allowable expenses:
19. Allowances paid to children of igtnam 1. Tuition
veterans who are born with spib#ida are excluded from 2. Mandatory school fees, including the

income and resources for food stamp purpodels. 104- rental or purchase of any equipment, material, and supplies
204). These monthly allowances ($200, $700, or $1,200Yelated to the pursuit of the course of study involved,

arebased on the degree of disability suffered by the child. Books,
Supplies,
Transportation,

Miscellaneous personal expenses, other
6. Educational assistance which has a workthan the normal living expenses of room and board, of

requirement (such as work studgssistantship or the student incidental to attending a school, institution,
fellowship with a work requirement) in excess of the or program,

9503 Earned Income

o @1 | o

amount excluded under DSSM 9506). 7. Dependent care (amounts excluded
cannot be excluded under the income dependent care
9504 Unearned Income deduction under DSSM 9507), and

8. Origination fees and insurance
Unearned income includes, but is not limited to: premiums on educational loans.

4. Scholarships, education grants, deferred payment Exclusions based on use for the allowable
loans for educational benefits, veteran’s educationalexpenses listed above must be incurred or anticipated for
benefits and the likegther than educationassistance the period the educational income is intended to cover
with a work requirement, in excess of amount excluded.regardless of when the educational income is actually

received. If a student uses other income sources to pay

9506 Income Exclusions for allowable educational expenses in months before the
educational income is received, the exclusions to cover

C. Educational assistance, including grants, the expenses shall be allowed when the educational
scholarships, fellowships, work studsducational loans income is received. When the amounts used for allowable

on which payment is deferred, veterans’ educationalexpenses are more than amounts earmarked by the

benefits and the like. institution, school, program or other grant@n
To be excluded, the educational assistance listecexclusion shall be allowed for amounts used over the
above must be: earmarked amounts. Exclusions based on use shall be

subtracted from unearned educational income first when

A. Awarded to a household member enrolled at possible, and the remaindérany, shall be excluded from

a earned educational income.
1. Recognized institution of post- An individual’'s total educational income
secondary education, exclusions cannot exceed that individumltotal
2. School for the handicapped, educational income received.

3. Vocational education program,
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D. Allloans, including loans from private individuals program (such as but not limited to ABC, GA, or SSI)
as well as commercial institutions, other than educationahave been decreased (reduced, suspended, or terminated)
loans on which repayment is deferré&tlucational loans due to-anintentiondhilure to comply with a requirement
on which repayment is deferred shall be excludedof the program that imposed the benefit decrease. This
according to DSSM 9506 C. A loan on which repaymentdoes not apply to food stamp work sanctions under DSSM
must begin within 60 days after receipt of the loan shall9203.
not be considered a deferred repaymean.

FINDING OF FACT
E. No portion of any educational assistance that is

provided for normal living expenses (room and board) It was determined that no written materials or
shall be considered a reimbursement excludable undesuggestions had been received from any individual or the
this section. public. The Department finds these changes should be

made in the best interest of the general public of the State
24. Allowances paid to children ofi¥tnam veterans of Delaware.
who are born with spina bifida are excluded from income
and resources for food stamp purposesL.(®4-204). THEREFORE, IT IS ORDERED, that the proposed
These monthly allowances ($200, $700, or $1,200) arerevisions to the regulations are adopted and shall become
based on the degree of disability suffered by the child. effective 10 days after publication in the Register of
Regulations.

9507 Income Deductions

1-21-98
Standard Utility Allowances (SUA)

GREGG C. SYVESTER MD
There are two standard utility allowances. The basicSECRHARY
SUA is for households that pay for costs for a major
utility, such as electricity or cooking fuels, which includes

cooling costs but not heat costs. The heat SUA is for DEPARTMENT OF HEALTH
households with heating costs. Households eligible to AND SOCIAL SERVICES

use a SUA are required to use the appropriate standard D S A A
utility allowance when they have costs for a major utility IVISION OF SERVICES FOR AGING AND ADULTS

or heating. WITH PHYSICAL DISABILITIES
The two annualized standard utility allowances are as Statutory Authority: 11 Delaware Code,
follows: Section 8564(e) (Del.C. 8564(e))

Basic SUA is $164 per month.
Heat SUA is $239 per month.

Order of Rule Adoption

o ) Statutory Authority: 11 Delaware Code, Section 8564
9615 Certification Periods (11 Del. C. 8564)

Households eligible for the child support deduction
shall have the following certification periods:

Households with no record of reqgular child support
payments or payments of arrearages shall be certified for

no more than 3 months. _ Health and Social Services hereby issues this order
Households with a record of regular child support 5.5y igating rules for the Adult Abuse Registry. Following
payments or payments of arrearages shall be certified fof,giice and public hearings held on January 21 and 22, 1998,
no more than six months. on the proposed rules, the Department makes the following
findings and conclusion:

Before Delaware Health and Social Services Regarding
Rules for the Adult Abuse Registry

Pursuant to 11 Delaware Code, Section 8564, Delaware

9709 Failure to comply with another assistance
program’s requirements

Summary of Evidence and Information
Proposed Regulations describing the use of the adult

Do not increase food stamp benefits when a,p,qe registry and administrative hearing procedures were
households benefits received under another means—teste%roposed by Delaware Health and Social Services. An

Feedral, State, or local welfare or public assistance
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announcement of public hearing was made in the Delaware (3) Mistreatment including the inappropriate use
Register of Regulations, Volume 1, Issue 7, on Thursdayof medications, isolation or physical or chemical restraints
January 1, 1998. Public Hearings were held on January 2Xn or of an infirm adult.

1998 at Buena Vista, New Castle, DE and on January 22, 1998 (4) Neglect including:
at the Milford State Service Center, Milford, DE. The report (a) Intentional lack of attention to physical

of the hearing officer has been received by the Secretary. Ongeeds of the infirm adult including, but not limited to,
oral comment and one written comment were received.  toileting, bathing, meals and safety.
(b) Intentional failure to report health problems

Findings of Fact or changes in health problems or changes in health condition

The proposed regulations were properly advertised a®f an infirm adult to an immediate supervisor, doctor or
required by Delaware Code. The public was afforded annurse.
opportunity to ask questions and make oral written comment. (c) Intentional failure to carry out a prescribed
The public is supportive of adopting this regulation. Theretreatment plan for an infirm adult.
was no opposition. The written comment received from the
Governors Advisory Council for Exceptional Citizens to (5) Misappropriation of property including the
include a reasonable timeframe within which the criminal theft of money or property from the infirm adult, use of
record check must be conducted has been addressed througtoney or property without permission of the infirm adult or

agency policy. guardian, and mishandling of money or property belonging to
the infirm adult.

Conclusions
The proposed rules were promulgated by the Department  (B) "Substantiated Abuse" means that, weighing the
in accord with its statutory duties and authority as set forth infacts and circumstances, a reasonable person has concluded
11 Delaware Code, Section 8564. that more likely than not the identified individual has
committed adult abuse.
The Department has received and considered public
comment. (C) "Person Seeking Employment” means any person
applying for employment in a health care facility or child care
These rules are hereby adopted with an effective date ofacility that affords direct access to persons receiving care at
March 10, 1998. such a facility, or a person applying for licensure to operate
a child care facility.

Gregg C. Sylvester, MD

Secretary (D) "Health Care Facility" means any custodial or
Delaware Health and Social Services residential facility where health, nutritional or personal care
is provided for infirm adults, including nursing homes,
February 15, 1998 hospitals, home health care agencies, and adult day care
facilities.
DELAWARE HEALTH AND SOCIAL SERVICES
REGULATIONS GOVERNING THE ADULT ABUSE (E) "Child Care Facility" means any child care facility
REGISTRY which is required to be licensed by the Department of

Services for Children, Youth and Their Families.

Section 1: Definitions
(A) "Adult Abuse” means: (F) "direct access" means the opportunity to have
(1) Physical abuse including the intentional and personal contact with persons receiving care during the
unnecessary infliction of pain or injury to an infirm adult or course of one’s assigned duties.
the threat thereof. This includes, but is not limited to, hitting,
kicking, pinching, slapping, pulling hair, or any sexual (G) "Infirm adult* means any person 18 years of age or
contact, or the threat of any of the above acts. over who is physically or mentally impaired, either

(2) Emotional abuse including, but not limited to: permanently or temporarily.
(a) Ridiculing or demeaning an infirm adult.

(b) Making derogatory remarks to an infirm (H) "proposed concern* refers to a temporary
adult. classification used until the final determination is made.

(c) Cursing directed towards an infirm adult.

(d) Threatening retaliation, directly or (1) "Department’ means the Department of Health and
indirectly Social Services.
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Registry

Section 2: Use of Registry

(B) Individuals must request in writing an administrative
child care facility shall hire any person seeking employmentof abuse has been preliminarily substantiated.

without requesting and receiving an Adult Abuse Registry o _ o .
check for such person. (C) Individuals who fail to request an administrative

Adult Abuse Registry check shall obtain a statement signed byegarding the incident changed from a finding of "Proposed
authorizes a full release for the employer to obtain theAbuse Registry 30 days after the date of the notice.

information provided pursuant to such a check. o
(2) The employer shall call the Adult Abuse (D) Individuals who have entered a plea or who have been

Registry, provide the name and social security number of th&onvicted by a court of law of adult abuse. shall not have the
person seeking employment, and will be informed of anyight to_an administrative hearing. _ Their name and
information contained in the registry. information regarding the incident shall be entered directly
to the Adult Abuse Registry.
(B) When exigent circumstances exist which require an
employer to fill a position in order to maintain the required  (E) The Department shall make a scheduling decision
or desired level of service, the employer may hire a personithin 10 days of receipt of a request for an administrative
seeking employment on a conditional basis after theh€aring by an individual who has received notice of a

employer has requested an Adult Abuse Registry check. Rreliminary finding of substantiated abuse.

(1) The employment of the person shall be (1) An_individual requesting an administrative
conditional and contingent upon receipt of the Adult Abusehearing shall be entitled to a statement describing the
Registry check by the emplover. incident, the date and location of the incident, and the name of

(2) The person shall be informed in writing, and the victim. o .
shall acknowledge in writing, that his or her employment is (2) The individual shall be afforded an opportunity
conditional, and contingent upon receipt of the Adult Abuset0 appear with or without an attorney, submit documentary
Registry check. evidence, present witnesses, and guestion any witness the

Department presents.
Section 3: Investigation of Adult Abuse. (3) If. at the conclusion of the hearing, the hearing

officer concludes that, weighing the facts and circumstances,
(A) The Department shall investigate any individual More likely than not, the identified individual has committed
against whom an allegation of adult abuse has been made. @dult abuse, a notice of "substantiation* shall be placed on the
registry.

(B) If the investigator determines preliminarily thatthe ~ (4) The hearing officer shall render a written
facts and circumstances conclude that more likely than nogl€cision and will notify the individual and the Office of the

individual's name shall be placed on the Adult Abuse Registryf€2sons for the decision and, if the finding is substantiated,

with a finding of "Proposed Concern®. the length of time the finding of substantiated abuse shall
remain on the registry.

(A) Individuals against whom an allegation is Section 5: Length of time on the Abuse Registry
preliminarily substantiated shall be notified in writing of the

intent to place their name on the Adult Abuse Registry witha ~ The length of time on the Abuse Registry shall be no less
finding of "Substantiated Abuse* and shall be offered a rightthan five years and may be permanent. The length of time shalll

to an administrative hearing. Information contained in thePe based on the actual injury or risk of injury to the infirm

finding of substantiated abuse shall consist of: adult and whether there exists a pattern of adult abuse. Not
(1) The date of the incident withstanding the above, the length of time on the registry may
(2) The type of facility where the incident occurred b€ less than five years if there is evidence of mitigating
(3) A brief description of the incident circumstances indicating that adult abuse by the individual

(4) Length of time the finding remains on the Abuse Was a singular event and not likely to reoccur.
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Section 6: Regqistry of Nurse Aides For the reasons set forth above, Regulation 75 is herein
adopted,effective March 15, 1998
The names of registrants with findings of abuse, neglect, SO ORDERED this'® day of February, 1998.
or misappropriation entered on the Registry of Nurse Aides

created pursuant to 42 CFR § 483 shall be entered into the Donna Lee H. Williams
Adult Abuse Registry with a finding of substantiated abuse. Insurance Commissioner

The finding shall remain on the Adult Abuse Registry for so

long as the finding remains on the Registry of Nurse Aides. BEFORE THE INSURANCE COMMISSIONER
There shall be no right of appeal for findings entered on the OF THE STATE OF DELAWARE

Adult Abuse Registry under this section.

IN THE MATTER OF:

DEPARTMENT OF INSURANCE THE ADOPTION OF PROPOSE | Docke No. 97-39

Statutory Authority: 18 Delaware Code, =~ DEPARTMENT OF INSURAN |
REGULATIONNUMBER75 |

Section 311 & Chapter 24
(18 Del.C. 311 & Chapter 24) PROPOSED ORDER AND RECOMMENDATIONS
BEFORE THE INSURANCE COMMISSIONER Regulation 75 (proposed) would require an insurance
OF THE STATE OF DELAWARE company, making a payment to a third party claimant, to send
notification to that third party claimant when the payment is
IN THE MATTER OF: transmitted to the claimant’s attorney or other representative.

The purpose of this regulation is to help prevent mishandling
THE ADOPTION OF PROPOSE |  Docke No. 97-39 of funds by the claimant’s representative.

DEPARTMENT OF INSURANE | On November 1, 1997, the regulation was published in
REGULATIONNUMBER75 | the Register of Regulations in accordance wRD2I. C.
chapters 11 and 101. Also in accordance wiilDgl. C.
FINAL ORDER AND DECISION chapter 101, a hearing was held on December 1, 1997 before

this hearing officer, and the record left open for an additional

WHEREAS, on November 1, 1997, the Department 10 days for the submission of additional exhibits by
caused to have published iretRegister of Regulatiana interested parties. The following is my Proposed Order and
proposal to adopt Regulation 75; and Recommendations regarding the adoption of Regulation 75

WHEREAS, in accordance with I8l. C.Chapter 101 in the form attached hereto as Exhibit "A“.
and 18Del. C. § 5003, a hearing was held before a hearing Present at the hearing on Decemb&mhs W. Laird
officer, Fred A. Townsend, Ill, Deputy Insurance Stabler, Esquire, of Potter, Anderson & Corroon,
Commissioner, on December 1, 1997; and representing the State Farm Insurance Companies and the

WHEREAS, the hearing officer issued his Proposed American Alliance of Insurers. Also present was Beverly
Order and Recommendations on February 2, 1998; and  Sjsson, on behalf of BHM Insurance Services.

WHEREAS, the findings of fact and conclusions of law

contained in the Proposed Order appear well reasoned and |. Summary of the Evidence
amply supported by the summary of evidence contained
therein; and The evidence in this matter consists of the oral testimony

WHEREAS, the hearing officer made only two non- of Mr. Stabler, as well as five written exhibits submitted by
substantive changes to the form of the proposed Regulatiofhterested parties.

as noticed in th&egister; 1. Mr. Stabler testified that both of his clients were
NOW THEREFORE IT IS ORDERED, the summary of unopposed to third party notification generally. He
evidence, findings of fact and conclusions of law contained inexpressed their desire that the notice requirement be
the hearing officer's Proposed Order and Recommendationsatisfied by sending a copy of the transmittal letter to the
(attached hereto as exhibit "A%), are incorporated by claimant that accompanies the payment forwarded to the
reference and adopted herein in their entirety. claimants’ legal representative. Mr. Stabler further testified
IT IS FURTHER ORDERED, that Regulation 75 be that State Farm had concerns over the statutory authority
adopted in the form affixed to the hearing officer's Proposedunderpinning the regulation. State Farm separately submitted
Order and Recommendation, and as attached hereto as exhilitletter to the Department authored by its in-house counsel,

"B*, John Ashenfelter (admitted into the record as Exhibit 1). This
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letter mirrored the comments made by Mr. Stabler regardinghe attorney makes these statements when in fact he intends
the statutory authority of the regulation and the use of what igo divert settlement payments for his own use, he has made a
termed a "carbon copy” of the transmittal letter, and went onmaterial misrepresentation and has done so with the intent to
to suggest additional language that might allay concerns frondefraud. A hypothetical fact pattern will illustrate the point:
the trial bar that the notification would constitute an An attorney retained by a third party claimant begins
impermissible communication with a lawyer’s client. negotiating an insurance claim. He convinces his client that
2. The Professional Insurance Agents Associationthe claim is worth $100,000.00, all the while knowing the
submitted a letter (admitted into the record as Exhibit 2)claim is worth substantially more. The attorney convinces the
generally in support of the proposed regulation. However,nsurer to settle the claim for $500,000.00 and the payment
the PIAA questioned whether the regulation would be is forwarded to him. The attorney then forwards $100,000.00
interpreted to apply to insurance agents who distributeto his client and keeps the remainder. This attorney has
insurance funds to third parties. misrepresented his client’s position regarding settlement to
3. Victor F. Battaglia, Esquire, as chairman of the the insurer, and has further misrepresented his own status as
Professional Guidance Committee of the Delaware Baracting in the best interest of his client. These facts are
Association, submitted a number of letters in support of thematerial to the claim and the misrepresentation was
regulation (admitted into the record as Exhibits 3, 4, and 5) performed with the intent to defraud. | find that the attorney’s
In these exhibits, Mr. Battaglia expresses his concern oveknowledge of the insurer’s duty to independently notify the
the continuing incidence of the mishandling of client funds by claimant of the settlement amount would deter such
legal representatives, and cites this regulation as an effectivenisconduct.Concerns stemming from direct communication
deterrent to such abuse. Mr. Battaglia noted the existence ofith the third party claimant appear to spring from Delaware
similar regulations in New York and New Jersey, as well asRule of Professional Conduct 4.2. These concerns are
legislation in Connecticut in support of the need for suchmisplaced. Rule 4.2 provides as follows:
regulationin Delaware. Mr. Battaglia also proposed language
intended to address concerns of the trial bar regarding third In representing a client, a lawyer shall not
party communications with individuals represented by  communicate about the subject of the representation

counsel. with a party the lawyer knows to be represented by a
lawyer in the matter, unless the lawyer has the consent
II. Findings of Fact and Conclusions of Law of the other lawyer or is authorized by law to do so.

Based upon the evidence received in this matter, | findRegulation 75 does not direct lawyers to communicate with
that the mishandling or diverting of funds disbursed by other lawyer’s clients, rather it directs insurance companies
insurance companies is a legitimate concern. | further findtco communicate with the lawyer’s client. In recognition of
for the following reasons that the proposed regulation, withthis fact, the parenthetical “(including the insurer’s
two non-substantive revisions, will address these concerns, iattorney)” should be removed from Section 4, and has been
properly supported by the Insurance Code, imposes veryemoved from Exhibit “A”. The notice required by
minimal burdens upon insurance carriers and violates ndRegulation 75 is not the kind of communication that would
prohibition against communications with individuals typically come from an insurance company’s counsel and is

represented by counsel. in every case a communication beneficial to the lawyer’s

The statutory basis underpinning this regulation isclient. To the extent the notice did come from the insurer’s
sufficient. A "fraudulent insurance act" is defined in2&l. attorney, the attorney’s actions would be protected by the
C. 8§ 2407(a)(2) asinter alia: provision of the last phrase of Rule 4.2 stating that a

communication is not violative of the rule where required by
for any person to knowingly, by act or omission, with law, as it would be in the case of Regulation 75. No further
intent to injure, defraud or deceive presentany oralor change addressing this issue is needed in the text of the
written statement to an insurer in support of a claim  regulation.

for payment pursuant to an insurance policy, Section 5 of the regulation prescribes the minimum
containing false or misleading information concerning information that the notice must include. In the interests of
any fact material to such claim. minimizing the burden imposed on insurers, the suggestion

that a carbon copy of the transmittal letter serve as the
An attorney acting on behalf of a third party claimant makesnotification is reasonable so long as the transmittal contains
oral or written statements to the insurer as part of settlemerull of the required information. This change is reflected in
negotiations that accompany virtually every such claim.additional language made part of Section 5.
Implicitly or explicitly, the attorney represents to the
insurance carrier that he is acting on behalf of the claimant. Ifll. Recommendation
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For the above reasons, it is recommended the Insurance  The written notice referred to in Section 4 above shall be
Commissioner adopt Regulation 75 in the form attached. mailed to the claimant by regular mail at the claimant’s last
known address, and shall include at least the following

SO RECOMMENDED, this? day of February, 1998. information:

Fred A. Townsend IlI 1) The amount of the payment;
Deputy Insurance Commissioner 2) The party or parties to whom the instrument is made
payable;
REGULATION NUMBER 75 (PROPOSED) 3) The party to whom the instrument was forwarded;
WRITTEN NOTICE BY INSURERS OF PAYMENT OF and
THIRD PARTY CLAIMS 4) The address of the party to whom the instrument was
forwarded.
Sections:
[A copy of the transmittal letter forwarded by the
1. Authority insurer to the party receiving the payment may be used
2. Purpose as the form of notice to the third party claimant so long
3. Scope as the transmittal letter includes all of the information
4. Requirement of Notice specified in paragraphs 1) through 4) above.]
5. Contents of Notice
6. Causes of Action and Defenses Section 6. Causes of Action and Defenses
7. Effective Date

Nothing in Sections 4 and 5 above shall create a cause of
Section 1. Authority action for any person or entity, other than the Delaware
Insurance Commissioner, against an insurer or its
This regulation is adopted by the Insurance Commissionerepresentative based upon a failure to serve such notice, or
pursuant to 18 Del.C. § 311 and 18 Del.C. Chapter 24. It idefective service of such notice. Nothing in Sections 4 and 5
promulgated in accordance with 29 Del.C. Chapter 101. above shall establish a defense for any party to any cause of
action based upon a failure by the insurer or its representative
Section 2. Purpose to serve such notice, or by the defective service of such
notice.
The purpose of this regulation is to protect the third party
claimant from misuse or mishandling of funds payable underSection 7. Effective Date
a liability or casualty insurance contract, when those funds
are disbursed to the third party claimant’s attorney, This regulation shall become effective March 15, 1998.
accountant, agent or other representative.
Donna Lee H. Williams
Section 3. Scope Insurance Commissioner

This regulation will apply to all insurers who make
payment in excess of $5,000.00 to third party claimants
under casualty or liability insurance contracts.

Section 4. Requirement of Notice

Upon payment in excess of $5,000.00 in settlement of or
upon judgment on any third party liability or casualty claim
and where the claimant is a natural person, the insurer or its
representative(inetuding—the—insurer's—attorneyy)]|shall
mail to the third party claimant written notice of payment at
the same time such payment is made to the third party’s
attorney, accountant, agent or other representative.

Section 5. Contents of Notice
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DEPARTMENT OF NATURAL The migratory shorebirds that stage on the shores of
RESOURCES & ENVIRONMENTAL the Delaware Bay are of national significance. Their

numbers are alleged to be declining and there is a
CONTROL legitimate concern for their demise. Howevenany
DIVISION OF FISH & W ILDLIFE other migratory bird populations also are alleged to be

Statutory Authority: 7 Delaware Code, SeCtionsdecllnmg due to a variety of known and unknown factors.

No evidence was submitted for the record which
2701, 1902 (DeI.C. §1902, 2701) correlates the numbers of shorebirds relative to the

numbers of spawning horseshoe crabs.

ORDER
No evidence was submitted for the record that
SUMMARY OF THE EVIDENCE AND documents the relative decline or reason for the decline
INFORMA TION of shorebirds staging on the shores of Delawarng B¥o

. evidence was submitted for the record that documents
Pursuant to due notice, 1:7 Del. R. 8QIk§January  \hat quantity of horseshoe crabs or their eggs upon which

1, 1998), the Department of Natural Resources andshorebirds feed is required to sustain a given number of
Environmental Control proposed to enact shellfish ghorebirds.

regulations to define the criteria for eligibility for a

horseshoe crab collecting permit; control the times and  No evidence was submitted for the record that
areas where horseshoe crabs may be harvested; limit thgocuments the need for additional horseshoe crabs in the
number of horseshoe crabs that may be dredged in ongcal eel and conch fisheries.

day; define the equipment that may be used to store and/

or transport horseshoe crabs and require monthly  Muych of the testimony urged a conservative approach
reporting of the harvest of horseshoe crabs. Theig managing the horseshoe crab fishery in lieu of a fishery

Departmenis goal is to allow a dticient harvest of  management plan for horseshoe crabs. Likewise, much
horseshoe crabs to sustain the local need for bait in thgf the testimony urged the Division to do nothing to

eel and conch pot fisheries without adversely affectingchange the horseshoe crab fisher
migratory shorebirds or the supply of horseshoe crabs
available to the pharmaceutical indystr CONCLUSION

A public hearing was held on January 26, 1998 in  The horseshoe crab fishery should not be expanded,
Dover, Delaware in front of Charles A. Less€isheries it should be restricted to a more traditional level of

Administrator for the Department and the Departif@nt participation and harvest that meet the needs of local
designee to receive testimony and evidence. His reporgonch and eel pot fishermen. Until a horseshoe crab

is attached and part of this orde fishery management plan is adopted by the Atlantic States
Marine Fisheries Commission, additional regulations are
FINDINGS OF FACT required to control the harvest of horseshoe crabs.

The harvest of horseshoe crabs in Delaware was  Fyture consideration should be given to authorizing
documented as having increased significantly since 1991the collecting of horseshoe crabs by conch fishermen for
Fishery independent trawl surveys document the catch ofjse in their own pots in this State. Consideration also
horseshoe crabs per unit of effort is a declining trend,should be given to authorizing a limited number of
indicating the horseshoe crab fishery may be fully horseshoe crabs to be harvested by dredge, by commercial
exploited. eel and conch fishermen and the use of larger vehicles

o and trailers by traditional seafood dealers to efficiently
The demand for horseshoe crabs as bait in the eefransport horseshoe crabs.

fishery has not increased significantl Howeve, the

demand for horseshoe crabs in the conch pot fishery has ORDER

increased significantly and may continue to increake.

meet this increased demand and the resulting economic |t js hereby ordered, thiklth day of Februay, 1998

incentives of the horseshoe crab beach collecting fisher that Shellfish Regulations and Amendments thereto for

the number of horseshoe crab collecting permits issueds.51, S-54, S-55, S-56, S-57, S- 58, S-59 and S-60,

by the Department has increased significantly since 1991¢qpies of which are attached hereto, are adopted pursuant
to 7 Del. C., 8 2701 and are supported by the Department
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findings on the evidence and testimony received. ThisTuesdays and Thursdays from state owned lands to the east

Order shall become effective on April 1, 1998. of state road No. 89 (Port Mahon Road).
(b) It shall be unlawful for any person to collect or
Christophe A.G. Tulou, Secretary attempt to collect, any horseshoe crabs from any lands not
Department of Natural Resources owned by the state or federal government during the
and Environmental Control period beginning at 12:01 a.m. on May 1 and continuing

through midnight, June 3(next ensuing] except that
Be it adopted by the Department of Natural Resourcedatthorized} persons [with valid horseshoe crab
and Environmental Control the following amendments to collecting permits and eel licenses and their
Shellfish Regulations No. S-51 and S-54 and newalternates] may collect horseshoe crabs on Mondays,
Shellfish Regulations No. S-55, S-56, S-57, S-58, S-59Wednesdays and Fridays.
and S-60.

S-54 POSSESSION LIMIT OF HORSESHOE CRABS,

S-51 SEASONS AND AREA CLOSED TO EXCEPTIONS
COLLECTHNGANDDREDGINGTAKING HORSESHOE (a) Unless otherwise authorized, it shall be unlawful
CRABS for any person to possess more than six (6) horseshoe

{a—ttshat-beuntawfut-foranyperson-to—cottect or crabs, except a person with a validated receipt from a
aredge—horseshoe—crabs—from—any—state—or—federal langerson with a valid horseshoe crab commercial collecting
ewnetHnR-fee-stimple-or-waterwithin-one-thousana{(1000)or dredge permit for the number of horseshoe crabs in
feett—measured—perpendicttarty—from—the—mean- lowsaid person’s possession. A receipt shall contain the
watethne,—during—the—perietbeginning—at12:64—am onname, address and signature of the supplier, the date and
May—t-and-—continuing-through-midnight, Junre—+—exceptthe number of horseshoe crabs obtained.
atthorized—persons—may—coleet—horseshoe—ecrabs on {b)—Any—person—who—has—been—issued—a—valid

continting—sotthwestto—apoint-atLoran-C—<coordinates  (b) Any person who has been issued a valid
2276 HA283 42 and-then—continding—west-southwestommercial eel fishing license by the Departmen{kis
to—a—point—attoran-C—eoordinates27281-31/42803.48said person’s] alternate while in the presence of the
anc-then-continting-westto-apointattoran-Cecoordinatedicensee, is exempt from the possession limit of six (6)
27280 7542795-50-and-thenin—anortherly—direetion onhorseshoe crabs, provided said commercial eel fishing
a-tine—1000-feet-offshore—coterminous—with-the-existing licensee hadsubmitted filed] all required reports of
shoreline-to-thepoint-of beginningon-the“Easttine”. his[/her] and hi¢/her] alternate’s previous months

(a) It shall be unlawful for any person to collect or harvest of horseshoe craffe with] the Department on
dredge or attempt to collect or dredge horseshoe crabfrms provided by the Departmefih accordance with
from any state or federal lands owned in fee simple or the5-57] Any person who has been issued a commercial eel
tidal waters of this statehannetward-efthe-meantow  fishing license and said person’s alternate while in the
watertinre]during a period beginning at 12:01 a.m. on presence of the licensee, may collect horseshoe crabs by
May 1 and continuing through midnight, June Btext hand without a horseshoe crab commercial collecting
ensuingexcept that[autherized] persons[with valid [permit] provided all horseshoe crabs taken are for
horseshoe crab collecting permits and eel licensees personal, non-commercial use, as bait for the licensee’s
and their alternates] may collect horseshoe crabs on eel pots fished in this state.
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S-55 HORESESHOE CRAB DREDGING RESTRICTIONS hetseshoe—crabs—forhisther—personaltuse—asbaitf

(a) It shall be unlawful for any person to dredge used to collect horseshoe crabs for personal, non-
horseshoe crafis the area in Delaware Bay commercial use]to not file a monthly repodiof his/her
designated as leased Shellfish groundsixcept[from harvest of horseshoe crabsvith the Departmenfon
on] one's own leased shellfish grounds or with forms provided by the Department] on or before the
permission from the owner of leased shellfish 10th day of the next month. Monthly reports on
groundsin—an—area—of-Detlaware—BayThe area in horseshoe crabs shall be filed for each month whether
Delaware Bay designated as leased shellfish grounds horseshoe crabs are dredged or collected or not dredged
is] within the boundaries that delineate leasable shellfishor collected[and inlcude the harvest by any person or
grounds and is described as follows: Starting at a point opersons authorized by S-54 and S-52 to assist with the
the “East Line” in Delaware at Loran-C coordinates collection of horseshoe crabs.] Said forms shall
27314.50/42894.25 and continuing due east to a point atequire the reporting of the date, location, sex and number
Loran-C coordinates 27294.08/42895.60 and thenof horseshoe crabs dredged or collected.
27270.80/42852.83 and then continuing southwest to a  (b) Any person who fails to file a completed monthly
point at Loran-C coordinates 27279.67/42837.42 andreport with the Department on horseshoe crabs
then continuing west southwest to a point at Loran-Cieoltected—or—dredged-on—theform] on or before the
coordinates 27281.31/42803.48 and then continuinglOth day of the following month shall have [tier
west to a point at Loran-C coordinates 27280.75/horseshoe—erab—dredge—permit—hoerseshoe—erab
42795.50 and then in a northerly direction on a line 1000’'eemimetetat—cottectingl-permit or authority to collect
offshore, coterminous with the existing shoreline to the horseshoe crabs as a commercial eel fisherman,
point of beginning on the “East Line.” suspended until such time that all delinquent reports are

(b) It shall be unlawful for any person, wlases received by the Department.
dredges-te-take-horseshoe-erabsperates a vessel and
has on board said vessel a dredge of any kindd have S - 58 HORSESHOE CRAB CONTAINMENT AND
on board[or] to land more than 1500 horseshoe crabsTRANSPORTATION RESTRICTIONS
during any 24 hour period beginning at 12:01 a.m. and (a) It shall be unlawful for any person to put, place,

continuing through midnighfinext ensumgL contain or cause to be contained any horseshoe crabs in
c) It shall be unlawful for any pers any enclosure, container or facility, other than cold

efanykind-onboardavessalvho operates a vessel and storage or a freezer, that contains more than 300 cubic
has on board said vessel a dredge of any kind, to have feet of storage space.

or-te ] possess on board said vessel any horseshoe crabs (b) It shall be unlawful for any person to transport or
at any time during the period beginning at 12:01 a.m. oncause to be transported any horseshoe crab in any vehicle
May 1 and continuing through midnight, June [B@xt or trailer that contains more than 300 cubic feet of

ensuing]. storage space.
S-56 HORSESHOE CRAB SANCTUARIES “S-59 HORSESHOE CRAB COMMERCIAL

(a) All state and federal lands owned in fee simple areCOLLECTING PERMIT ELIGIBILITY AND RENEWAL
horseshoe crab sanctuaries during the period beginning REQUIREMENTS
12:01 a.m. on May 1 through midnight June 30. (a) The Department may only issue a horseshoe crab
(b) Any private land owner(s) may regis{@is-ort ] commercial collecting permit to a person who makes
their land with the Department to be designated as application for such a permit in calendar year 1998, and
horseshoe crab sanctudfgr a period to be specified  who, prior to July 1, 1997, had applied for and secured
by the land owner(s)] from the Department at least 2 valid horseshoe crab
(c) It shall be unlawful to collect any horseshoe crabscommercial collecting permits. Any person holding a
at any time from a horseshoe crab sanctyargept as horseshoe crab commercial collecting perfint 1998]
provided in S-51(a)] may apply for renewal of their horseshoe crab
commercial collecting permit by April 1. Failure of any
S -57 HORSESHOE CRAB REPORTING person holding a horseshoe crab commercial collecting
REQUIREMENTS permit to apply for renewal of their horseshoe crab
(a) It shall be unlawful for any person who has beencommercial collecting permit by April 1, will limit their
issued da scientific permit, a beach clean up permit, eligibility to obtain a horseshoe crab commercial
a] horseshoe crab dredge permit, a horseshoe crabollecting permit to the lottery process of subsection (b).
commercial collecting permit or fpersen—who—has (b)  When the total number of horseshoe crab
been-issued-afommercial eel pot licendend-—colteets commercial collecting permits drops to 45 or below, as

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




1414 FINAL REGULATIONS

of April 2 of any year, the Department may schedule aPersons who had made timely written requests to the

lottery to take place prior to April 30 of that year to allow Office of the State Bank Commissioner for advance
the total number of horseshoe crab commercialnotice of its regulation-making proceedings. The Notice
collectina permits to increase to 50.” included, among other things, a summary of the proposed

new regulations, invited interested persons to submit
[S-60 PROHIBITIONS; SALE OF HORSESHOE written comments to the Office of the State Bank
CRABS Commissioner on or before February 4, 1998, and stated
that the proposed new regulations were available for
(a) It shall be unlawful for any person who  inspection at the fice of the State Bank Commissiane

with a valid horseshoe crab commercial collecting hearing would be held on February 4, 1998 at 10:00 a.m.

permit or a person with a valid horseshoe crab dredge in the Second Floor Cabinet Room in thewnsend
permit, to sell, trade and/or barter or to attempt to ~ Building, 401 Federal Street, DaveDelaware 19901.

before February 4, 1998With regard to proposed
regulation 5.2318.0001, a representativeVédstern

Union Financial Services, Inc. and Integrated Payments

DEPARTMENT OF STATE Systems, Inc. wrote that it would be “unduly burdensome

OFFICE OF THE STATE BANKING COMMISSIONER to require licensees to be responsible for hotel

Statutory Authority: 5 Delaware Code, recommendations and travel directions on a prospective
Section 121(b) (Pel.C. 121(b)) basis.” With regard to proposed regulations

5.2111(b).0005 and 5.2210(e).0005, a representative of

ORDER ADOPTING NEW REGUATIONS the Delaware State Mortgage Brokers Association wrote

5.2111(b).0005, 5.2210(e).0005, 5.2318.0001, to suggest changing the loan volume reporting dates from

5.2906(e).0003 AND 5.211/2210/2906.0006 JU'y 15th to JUly 31st, and from January 15th to January

31st. The third written comment was withdrawn when its
IT IS HEREBY ORDERED, this 5th day of Febryar author learned that the proposed new regulations would

1998, that new regulations 5l21(b).0005, Notapplytobanks.

5.2210(e).0005, 5.2318.0001, 5.2906(e).0003 and _ 3 Apublic hearing was held on February 4, 1998 at

5.2111/2210/2906.0006 are adopted as regulations of the-0:00 @.m. regarding the proposed new regulations
State Bank Commissione Copies of new regulations 5.2111(b).0005, 5.2210(e).0005, 5.2318.0001,

5.2906(e).0003 and 5121/2210/2906.0006 are attached Bank Commissiongthe Deputy Bank Commissioner for
hereto and incorporated herein by reference. TheSupervisory Affairs, the Administrator of Non-Depository
effective date of new regulations 8.P1(b).0005 Institutions and Compliance for the Office of the State

52210(6)0005 5.2318.0001 52906(8)0003 andBank Commissione three representatives of the

5 2111/2210/2906.0006 is March 12. 1998, New Delaware State Mortgage Brokers Association, a
regulations 5.211(b).0005 5.2210(e).0005 representative of the Delaware Mortgage Bankers
5.2318.0001, 5.2906(e).0003 and %$12/2210/ Association and the Court Reporter attended the hearing.

2906.0006 are issued by the State Bank CommissionelNO Other person attended the hearing. The State Bank
in accordance witfitle 5 of the Delaware Code. Commissione, the Deputy Bank Commissioner for

New regulations 5.211(b).0005, 5.2210(e).0005 Supervisory Affairs and the Administrator of Non-
5.2318.0001, 5.2906(e).0003 and %$12/2210/ Depository Institutions and Compliance for the Office
2906.0006 are adopted pursuant to the requirements &ff the State Bank Commissioner summarized the

Chaptersl1 and 101 offitle 29 of the Delaware Code, as Proposed new regulations for the record. The three
follows: representatives of the Delaware State Mortgage Brokers

1. Notice and the text of proposed new regu|ati0nSAssociation presented their written comment described
5.2111(b).0005, 5.2210(e).0005, 5.2318.0001 above, explaining that the loan volume reporting dates
5.2906(e).0003 and 5121/2210/2906.0006 were should be extended because more time was needed to
published in the January 1, 1998 issue of the Delawar&©MPile the required information, and also asked

Register of Regulations. The Notice also was publishedduestions about the relationship between licensing and
in the News Journal and thBelaware State Nesvon  the reporting of Delaware assets under proposed

January 12, 1998, and mailed on or before that date to afi€gulation 5.211/2210/2906.0006, and the required
amounts of licensee surety bonds and the reporting of
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Delaware loan volume under proposed regulationrequested, you will be in violation of this regulation.
5.2111(b).0005 and 5.2210(e).0005. The State BankAdditionally, an examination will be scheduled, and staff
Commissioner and the Administrator of Non-Depository allocated, without respect to the volume of your
Institutions and Compliance for the Office of the State Delaware business. This may result in additional
Bank Commissioner responded to these comments. Thexamination costs to you.
Delaware Mortgage Bankers Association stated through
its representative that it had no objection to the proposed.icensees with multiple licensed locations, whose loan files
regulations. No other comments were made or receivedre serviced at a consolidated, centralized location, may file
at the hearing on the proposed new regulations. a consolidated report. Otherwise, a separate report must be
4. After review and consideration, the State Bank submitted for each licensed location
Commissioner concluded that it would be appropriate to
extend the reporting dates in proposed new regulationd. Name of Licensee:
5.2111(b).0005, 5.2210(e).0005, 5.2318.0001 and?2. Isthisaconsolidatd repor? Yes No.
5.2906(e).0003 to allow more time to compile the 3. License No.:
required information. In addition, the State Bank (If consolidated, list all license numbers):
Commissioner concluded that it would be appropriate to4. List the address where the loan files are maintained:
delete from those proposed regulations the requirements
relating to hotel recommendations and travel directions.
Finally, the State Bank Commissioner concluded that the
remaining questions asked at the hearing did not requir¢You-wittbe-billed-for-examiner-time{inctuding-traveh:
any other changes to the proposed regulations. Fherefore,—you—may—reduce—your—costs—by—providing
5. Therefore, the State Bank Commissioner decidedeemptete;—retiable—aned—convenient—directions—that
to modify proposed new regulations %12(b).0005, minimize-travettime—fyourrecords-are-maintained-out
5.2210(e).0005, 5.2318.0001 and 5.2906(e).0003 byef-state-and-you-havenotprevioustyprovided-this-office
changing the reporting dates in each of those regulationsvith—tirections—to—thetocation—identified—above—where
from July 15 to July 31 and from January 15 to Januaryyetrtoan—files—are—maintained,—pltease—provide—us—with
31, as suggested, and by deleting the provisions relatinglirections—Provide-directionsfor-the-nearestairportif
to hotel recommendations and travel directions. The Stat@&ir—transpottation—is—appropriate)—andfor—triving-
Bank Commissioner determined that those changes werdirections,—ant—a—map—of—the—area—to—which—your
“not substantive” within the meaning of Sectionl186(c) directions—refer—Please—provide—a—name,—telephone
of Title 29 of the Delaware Code. Accordiggthe State ﬁﬂmbeﬁﬁd—addfess—ef—fkre—ﬁeafes%hete{—pfe\ﬁdﬂﬁg—safe
Bank Commissioner decided to adopt new regulationsa S
5.2111(b).0005, 5.2210(e).0005, 5.2318.0001 andfe—Hae—hetel—as—weH—as—te—yetrﬁefﬂee—m—addﬁreﬁ—ﬁease
5.2906(e).0003, as modified. The State Bankprovidethename—titte;—and—telephonenumber—of-the
Commissioner decided to adopt new regulationlEL2 person—responsible-for-thesedirections,thatpersoen is
2210/2906.0006 as proposed. different—from—the—examination—contactreferenced—n

Timothy R. McTaggart
State Bank Commissioner 5. Examination contact person’s hame, title, phone number
and fax number:

Regulation No. 5.2111(b).0005
Effective Date: March 12, 1998

6. Please report the Delaware business conducted (number

Report of Delaware Loan Volume of loans) in each of the following categories:
(Chapter 21, Title 5 of the Delaware Code) Loans Placed, per agreement:
This report shall be completed by all institutions Total Dollar Value:

licensed under Chapter 21, Title 5 of the Delaware Code and Loans Rescinded:
submitted to the Office of the State Bank Commissioner  Applications Denied:
twice each year. The first report is due on or beforg[38I

31]Jand must contain figures from January 1 through June 30, the undersigned officer, hereby certify that this report is
of the current year. The second report is due on or beforérue and correct to the best of my knowledge and belief.
Januay [#5 31Jand must contain figures from January 1

through December 31 of the previous ydarthe event that

you fail to provide this information in the period
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to-the-hotel-as-wellas-to-your-office—Inaddition,ptease
Date Signature Title provide—the—name,—tite—and—telephonenumber—of-the
e for it Hrections—itt i
Printed Name PhoreNumber different—from—the—examination—contactreferenced—n

Regulation No.: 5.2210(e).0005
Effective Date: March 12, 1998

5. Examination contact person’s hame, title, phone number
and fax number:

Report of Delaware Loaxolume
(Chapter 22, Title 5 of the Delaware Code)

This report shall be completed by all institutions licensed

6. Please report the Delaware business conducted (number

under Chapter 22, Title 5 of the Delaware Code and submittedf loans) in each of the following categories:

to the Office of the State Bank Commissioner twice each
year. The firstreportis due on or before/Jéb 31Jand must
contain figures from January 1 through June 30 of the curren
year. The second report is due on or before Jgarjdar
31lJand must contain figures from January 1 through
December 31 of the previous yelrthe event that you fail

to provide this information in the period requested, you

will be in violation of this regulation. Additionally, an
examination will be scheduled, and staff allocated,
without respect to the volume of your Delaware
business. This may result in additional examination
costs to you.

Loans Executed:

Total Dollar Value:

Loans Paid-Off at Maturity:
Loans Paid Off Prior to Maturity
Applications Denied:

Loans in Litigation:

Credit Life Insurance Claims:
Credit A & H Insurance Claims:

t

I, the undersigned officer, hereby certify that this report is
true and correct to the best of my knowledge and belief.

Licensees with multiple licensed locations, whose loan files

Date Signature Title

are maintained at a consolidated, centralized location, may

file a consolidated report. Otherwise, a separate report must

be submitted for each licensed location.

1. Name of Licensee:

2. Is this a consolidated rep@rtYes No

3. Licens No.:
numbers).
4. List the address where the loan files are maintained:

(If consolidated, list all license

Printed Name Phone Number

Regulation No.: 5.2318.0001
Effective Date: March 12, 1998

Report of Delaware Sale of Checks, Drafts
and Money Orders Volume
(Chapter 23, Title 5 of the Delaware Code)

This report shall be completed by all institutions licensed
under Chapter 23, Title 5 of the Delaware Code and submitted
to the Office of the State Bank Commissioner twice each
year. The first reportis due on or beforey/Jéb 31Jand must
contain figures from January 1 through June 30 of the current
year . The second report is due on or before Jgurjdér
31lJand must contain figures from January 1 through
December 31 of the previous year.

In the event that you fail to provide this information in
the period requested, you will be in violation of this
regulation.  Additionally, an examination will be
scheduled, and staff allocated, without respect to the
volume of your Delaware business. This may result in
additional examination costs to you.
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1. Name of Licensee:
2. License No.:

This report shall be completed by all institutions licensed

3. List the address where the books and records arainder Chapter 29, Title 5 of the Delaware Code and submitted

maintained:

4. Examination contact person’s name, title, phone numbet

and fax number:

to the Office of the State Bank Commissioner twice each
year. The first report is due on or before July 15 and must
contain figures from January 1 through June 30 of the current
year. The second report is due on or before January 15 and
must contain figures from January 1 through December 31 of
the previous yeatin the event that you fail to provide this
information in the period requested, you will be in
violation of this regulation. Additionally, an examination

will be scheduled, and staff allocated, without respect to

the volume of your Delaware business. This may result

in additional examination costs to you.

Licensees with multiple licensed locations, whose retail
installment contract files are maintained at a consolidated,
centralized location, may file a consolidated report.
Otherwise, a separate report must be submitted for each
licensed location

1. Name of Licensee:
2. Is this a consolidated rep@rtYes No

3. Licens No.: (If consolidated, list all license
numbers):.
4, List the address where the retail installment contract
files are maintained:

: " billed . . inelue b
Fherefore,—you—may—reduce—your—costs—by—proviting

5. Please report the Delaware business conducted in eactemptete,—retiable—ant——convenient—directions—that

of the following categories:
Number of travelers checks/cheques sales:
Total dollar value:
Number of money order sales:
Total dollar value:
Number of times funds were transm|tted._
Total dollar value of funds transmitted:

minimize-traveHime—fyourrecords-are-maintained-out
ef—sfate—&ﬁd—yeu—have—ﬁe{—pfeweusly—pfewded—ﬂms—e#rce

yotirtoan Ies—are—marmamed—ﬁease—pfe\ﬁde—us—wﬁh
directions—Provide-directionsforthe-nearestairportLif
atr—transportation—is—appropriate—andfor—driving-
directions—antd—a—map—of—the—area—to—which—your
directions—refer—Please—provide—a—name,—telephone

I, the undersigned officer, hereby certify that this report |Sﬁtrmbe|~&ﬁd—addfess—ef—fhe—ﬁeafes-t—hefei—pfewdﬁg—safe

true and correct to the best of my knowledge and belief.

Date Signature Title

Printed Name Phone Number

Regulation No.: 5.2906(e).0003
Effective Date: March 12, 1998

Report of Delaware Loan Volume
Motor Vehicle Installment Contracts
(Chapter 29, Title 5 of the Delaware Code)

5. Examination contact person’s hame, title, phone number
and fax number:

6. Please report the Delaware business conducted (number
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1418 FINAL REGULATIONS

of contracts) in each of the following categories: PUBLIC SERVICE COMMISSION
Contracts Executed: -
Total Dollar Value: . ———  INTHEMATTEROF THE |
Contracts Paid-Off at Maturity: ~~~ ———— pEyE| OPMENT OF | PSC REGULATION
Contracts Paid Off Prior to Maturity: ————— o) ESANDREGULATIONS | DOCKET NO. 46
Applications Denied: ———  TOGOVERN THE PROVISION | TRACK ONE
Contracts in Litigation: - OF TELEPHONE NUMBER |
Credit Life Insurance Claims: _ PORTABILITY BY |
Credit A & H Insurance Claims: — TELECOMMUNICATIONS |

h dersi d offi hereb ifv that thi . LOCAL EXCHANGE CARRIERS |
I, the undersigned officer, hereby certify that this report is 5 o ENED SEPTEMBER 24, 199p

true and correct to the best of my knowledge and belief.
ORDER NO. 4715

Date Signature Title

AND NOW, this 3rd day of February, 1998, the
Commission, finds, determines, and orders the following:

1. Number portability is the ability of a user of a
telecommunications service to retain, at the same location,
existing telephone numbers without impairment of service
quality when the user switches from one telecommunications
REPORT OF DELAWARE ASSETS carrier to another. 47 U.S.C. §153(30). By PSC Order No.
4308 (Sept. 30, 1996), the Commission opened this two

L y d under Ch 21 22 and 29 Title 5 ﬁrack docket. In the first track, the Commission sought to
Institutions ficensed under Chapters 21, 22, an » Tite S Ofyrylate and adopt rules and regulations to govern the

the_ Delaware Code. This reF_’or_t must be received b_y th‘?‘)rovision of number portability on an interim, or transitional,
Office of the State Bank Commissioner no later than April 1sty i« il a long-term database method for number
of each vyear. The figure reported should reflect

DELAWARE assets only (m_cludlng the vglue of any Communications Commission, such long term data-base
Delaware loans or contracts in your portfolio, any funds

q ited in Del q fixed | q “method (operated on a region-wide basis) will be
eposited In Delaware, and any fixed assets locate Iri1mplemented for requested switches in the Wilmington

Delaware or any other assets allocated to the Delawar?hetropolitan area by the end of 1998. In other areas of the

operations). State, the long-term method will be available, after January 1,
. 1999, six months after a specific request is made to the local
1. Name of L|censg9' ) exchange carrier. 47 C.F.R. 852.23; App. to Part 52, Phase V.
2. Address of Principal License: 2. The Commission designated a Hearing Examiner to
conduct proceedings to allow input from interested parties

3 To wh hould il th . concerning the rules for interim number portability ("INP*)
. 10 whom should we mal the Supervisory assess_men{o be proposed by the Commission Staff. Thereafter, Staff
invoice? Please provide name, title, complete mailing

dd leoh ber (includ d f ,$roposed a set of rules to govern INP, including a cost
address, telephone number (include area code and extensi gcovery mechanism, and the Hearing Examiner held a public
numbers, if applicable) and fax numbers:

hearing on such proposed rules on August 16, 1997. On
November 14, 1997, the Hearing Examiner filed his report,
recommending the adoption of Staff's proposed rules, as
modified in Staff's post-hearing brief.

Printed Name Phore Number

Regulation No.: 5.2111/2210/2906.0006
Effective Date: March 12, 1998

This report shall be completed annually by all

portability is deployed. Under the directives of the Federal

4. Total DELAWARE assets as of Decemi3dst of the

immsdiately previous year: 3. All but one of the parties that had participated in the
. - . . hearing filed exceptions to the Report. AT&T
I, the undersigned officer, hereby certify that this report Comm%nications of pDeIaware Inc (“ApT&T") urged
is true and correct to the best of my knowledge and belief. rejection of the portion of the rules which make Remote Call
Forwarding (“RCF”) the presumptive method of providing
transitional portability and which relegate carriers to
negotiating or petitioning the Commission to obtain
portability by other methods. AT&T asserted that other
methods, including two route indexing methods - Route

Date Signature Title

Printed Name Phone Number
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FINAL REGULATIONS 1419

Indexing-Portability Hub and Directory Number-Route extent, the INP Rules should be modified to include such cost
Indexing (“DN-RI") - are currently technically feasible allocation methodology.
methods and should be included as interim options underthe 6. The Commission chooses this course in light of the
INP rules. Bell Atlantic-Delaware, Inc. (“BA“-Del”) closing nature of the window when the INP rules will likely
concurred with adopting RCF as the presumptive INP methodjovern number portability. A long term data-base method is
but objected to the cost recovery mechanism set forth in the@ow scheduled to be deployed in the Wilmington area by the
proposed rules. BA-Del argued that the proposed mechanisrand of 1998 and might be available, upon request, in other
would result in BA-Del bearing almost all of the costs of portions of the State soon thereafter. The Commission could
providing INP through the RCF method and hence theremand this matter for further revisions to include other
mechanism was neither competitively neutral nor substantiallytechnically feasible INP methods and cost recovery
fair. BA-Del urged that the carriers and customers enjoyingmechanisms for such other methods. However, given the
the benefits of portability should bear the costs of paying forprocedural requirements for notice and hearing which would
the interim method. Alternatively, BA-Del suggested that the surround such amendments, the revised form of rules might
costs of INP should be allocated in proportion to eachnot return to the Commission for review until the expected
carrier's retail communication services revenues indeployment of the long-term data-base method. In this hiatus,
Delaware. Conectiv Communications, Inc. (“Conectiv”) did no rulesto govern INP would be in place. Instead, by adopting
not except to the Hearing Examiner's Report. Finally, the proposed rules now, but also outlining an expeditious,
MClImetro Access Transmission Services, Inc. (“MCI") also focused procedure if any carrier seeks to have INP
excepted to the use of RCF as the presumptive methodologymplemented through DN-RI or other technically feasible
arguing that other technically feasible methods currentlymethods, the Commission can have rules in place and still
existed. In addition, MCI contended that the cost recoveryprovide relief to any carrier who has a genuine demand for
mechanism in the proposed Rules should be altered to NP deployed through DN-RI or some other technically
scheme under which every carrier would absorb its own costgeasible method. Finally, the Commission does not believe
of deploying the various INP methods. that the alteration made here, setting forth a prompt process
4. The Commission reviewed and considered thefor implementing INP under other methods, so changes the
Report of the Hearing Examiner, together with exceptions ofsubstantive content of the rules to require publication and
the parties thereto, at its regular public session heldcomment under 29 Del. C. 810118(c). The alternative
December 17, 1997. During the course of the Commission’srocedure for implementing other forms of INP simply sets
deliberations, BA-Del indicated that it would make DN-RI forth a procedure consistent with the provisions of Proposed
available to requesting carriers as a technically feasibleRules 2.4 and 2.5.
means of provisioning INP in DelawareAfter deliberation, NOW, THEREFORE, IT IS ORDERED:
the Commission has determined to adopt the findings and 1. That the Commission hereby adopts the Report of
recommendations as set forth in the Report of the Hearinghe Hearing Examiner, attached to the original hereof as
Examiner except that, based on BA-Del’s revised positionExhibit “A,” including the summary of the evidence and
concerning DN-RI, the Commission departs from the Reportinformation submitted and findings of fact contained in said
with respect to the technical feasibility of this INP Report, except, thatin view of Bell Atlantic-Delaware, Inc.’s,
methodology. statement to the Commission, the Commission finds that
5. The INP rules proposed by Staff and recommendedirectory Numbering - Route Indexing (“DN-RI”) is a
by the Hearing Examiner do not specify a cost allocationtechnically feasible means of provisioning interim number
methodology expressly intended to be applicable to recoveryortability in Delaware.
of costs incurred through provisioning INP through 2. That the Commission adopts the “Rules Governing
technically feasible means other than RCF, such as DN-RIthe Deployment of Interim Number Portability Measures in
Consequently, the Commission will adopt the INP rules asthe State of Delaware” (“INP Rules”) attached to the original
drafted but will impose an additional requirement that in the hereof as Exhibit “B.”
event a requesting carrier petitions the Commission for an 3. That, in the event a requesting carrier petitions the
Order under Rule 2.5 of the INP Rules requiring the localCommission for an Order under Rule 2.5 of the INP Rules
exchange carrier (“LEC”) to provide interim number requiring the local exchange carrier (“LEC”) to provide
portability by a technically feasible method other than RCFinterim number portability by a technically feasible method
for the reason that the carrier and the LEC are unable to agresher than Remote Call Forwarding (“RCF”) for the reason
to a mutually agreeable and appropriate allocation of the coghat the carrier and the LEC are unable to agree to a mutually
of provisioning INP through such other technically feasible agreeable and appropriate allocation of the cost of
method, then Staff shall recommend to the Commission amprovisioning INP through such technically feasible method,
appropriate cost allocation methodology for the INP methodthen the Commission Staff shall recommend to the
requested and shall further recommend whether, and to whaommission an appropriate cost allocation methodology for
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1420 FINAL REGULATIONS
the INP method requested and shall further recommendhe Threshold 15
whether, and to what extent, the INP Rules should be modifiedhllocation Based on Market Share 17

to include such cost allocation methodology.

Recovery From Long-Distance Providers 18

4. That the Secretary of the Commission shall cause a

copy of this Order, the attached Report of the HearingC. Other Issues 19
Examiner, and the adopted Rules to be delivered to the
Registrar of Regulations for publication in the Delaware V. RECOMMENDATIONS 20

Register of Regulations at the earliest possible
date.

* PLEASE NOTE, THE ABOVE PAGE NUMBERS REFER TO THE ACTUAL

5. That, pursuant to 29 Del. C. 810118(e), the INP DOCUMENT, NOT PAGES IN THE REGISTER
Rules, adopted herein, shall be effective ten (10) days after

publication of this Order in the Delaware Register of

Regulations.

6. That the Commission reserves the jurisdiction and

BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF DELAWARE

authority to enter such further Orders in this matter as may béN THE MATTER OF THE |

deemed necessary or proper.
BY ORDER OF THE COMMISSION:

/s/ Robert J. McMahon, Chairman

/sl Joshua M. Twilley, Vice Chairman
/s Arnetta McRae, Commissioner

/s/ John R. McClelland, Commissioner

ATTEST:
/sl Linda A. Mills, Secretary

EXHIBIT "A*
IN THE MATTER OF THE |
DEVELOPMENT OF | PSC REGULATION
RULES AND REGULATIONS | DOCKET NO. 46
TO GOVERNTHE PROVISION | TRACK ONE

OF TELEPHONE NUMBER |
PORTABILITY BY [
TELECOMMUNICATIONS |
LOCAL EXCHANGE CARRIERS |
OPENED SEPTEMBER 24, 1996) |

REPORT OF THE HEARING EXAMINER
DATED: NOVEMBER 14, 1997

WILLIAM F. O'BRIEN
HEARING EXAMINER

TABLE OF CONTENTS
PAGE
. APPEARANCES 1
. BACKGROUND 2

[ll. SUMMARY OF RECORD AND DISCUSSION 5

DEVELOPMENT OF | PSC REGULATION
RULES AND REGULATIONS | DOCKET NO. 46
TO GOVERNTHE PROVISION | TRACK ONE

OF TELEPHONE NUMBER |
PORTABILITY BY [
TELECOMMUNICATIONS |
LOCAL EXCHANGE CARRIERS |
OPENED SEPTEMBER 24, 1996) |

REPORT OF THE HEARING EXAMINER

William F. O’'Brien, duly appointed Hearing Examiner in
this Docket pursuant to 26 Del. C. 8502 and 29 Del. C. Ch.
101, by Commission Order No. 4308, dated September 24,

1996, reports to the Commission as follows:

.  APPEARANCES
On behalf of the Public Service Commission Staff :
MORRIS, JAMES, HITCHENS & WILLIAMS
BY: BARBARA MacDONALD, ESQUIRE

On behalf of the Participants:

Bell Atlantic-Delaware, Inc.:
DUANE, MORRIS & HECKSCHER
BY: WILLIAM E. MANNING, ESQUIRE

The Division of the Public Advocate:
PATRICIAA. STOWELL, The Public Advocate

AT&T Communications of Delaware, Inc.:
KARLYN D. STANLY, ESQUIRE and
SAUL, EWING, REMICK & SAUL
BY:WENDIE C. STABLER, ESQUIRE and SCOTT
JENSEN, ESQUIRE

Conectiv Communications, Inc.:

A. Currently Available Methods of Providing INP 7 . C
PAMELA DAVIS, ESQUIRE, Conectiv Communications,
B. Cost Allocation and Recovery Mechanism 13 Inc.
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June 4, 1997, AT&T, Staff, the DPA, and BA-Del pre-filed

MClImetro Access Transmission Services, Inc.: written testimony. (Exhs. 2, 8, 12, and 14, respectivély.)
CARVILLE COLLINS, ESQUIRE 6. Due to a conflict with another PSC
telecommunications docket, on June 13, 1997, Staff
. BACKGROUND requested and was granted a postponement of the evidentiary

portion of the hearing scheduled for June 16. The Hearing

1. By PSC Order No. 4308, dated September 24, 1996Examiner opened the hearing as scheduled to take public
the Commission initiated this docket to consider the comment. No members of the public attended or otherwise
formulation and adoption of rules and regulations for theparticipated in the proceeding. (Tr. at 60.)
provision of number portability. Number portability is the 7. The evidentiary hearing was continued on August 7,
ability of a user of a telecommunications service to retain, atLl997. The participants moved their written comments into
the same location, existing telephone numbers withoutthe record. The following witnesses testified: Penn Pfautz,
impairment of service quality when switching from one AT&T Principal Technical Staff Member, John C. Citrolo,
telecommunications carrier to another. Order No. 4308PSC Economist, Scott J. Rafferty, DPA consultant, and
created a "two-track” process under which the CommissionDonald D. Albert, BA-Del Network Operations and
will consider rules for the provision dhterim number  Engineering Director. At the conclusion of the August 7
portability in Track One and will considemg-termnumber  evidentiary hearing, the record consisted of twenty (20)
portability rules in Track Two. This report comprises my exhibits and a 251-pageerbatimtranscript.
recommendations with respect to the issues raised in Track 8. Staff, BA-Del, AT&T, and the DPA submitted post-
One. hearing briefs on September 10, 1997n its brief, AT&T

2. By a notice of proposed rulemaking published onreferred to and attached an excerpt from a transcript from an
September 30 and October 1, 1996, and by notifying the PS@ugust 5, 1997 Pennsylvania proceeding, which was not part
Regulation Docket No. 45 participants, the Commissionof the record in this proceeding. BA-Del objected to the use
solicited comments concerning both Track One and Trackof the transcript and was granted an opportunity to respond.
Two rules. In accordance with the schedule for Track One seDn September 30, 1997, BA-Del submitted comments from
out in the notice, on October 30, 1996, Bell Atlantic- Mr. Albert responding to the transcript. | have considered
Delaware, Inc. (“BA-Del”), AT&T Communications of Staff's recommendations and all of the participants’
Delaware, Inc. (“AT&T"), Delmarva Power & Light Company comments, testimony, and briefs. Based thereon, | submit for
(“DP&L"), 8 MClmetro Access Transmission Services, Inc. the Commission’s consideration the recommendations set
(“MCI"), MFS Intelenet of Delaware, Inc. (“MFS”), and the forth in this Report.
Division of the Public Advocate (“DPA"), each submitted

comments. . SUMMARY OF RECORD AND DISCUSSION
3. After obtaining two extensions, Staff filed its
proposed rules on January 24, 1997. (ExA.©n March 5, 9. The Commission has jurisdiction over this matter

1997, Staff submitted a revised draft of its proposed rulesunder 26 Del. C. § 703(4), which authorizes the Commission
(Exh. 10.) On March 27, 1997, Conectiv Communications,to undertake proceedings that may be required by the
Inc. ("CCI¥), MCI, TelePort Communications Group Telecommunications Act of 199qthe “Act”), and under 26
("TCG") together with its affiliate Eastern TeleLogic Del. C. 8 209, which authorizes the Commission to fix "just
Corporation ("ETC"Y, AT&T, and BA-Del submitted and reasonable“ regulations to be followed by any public
comments concerning Staff's proposed rdfeéexhs. 7, 16,  utility.
20, 4, and 18, respectively.) 10. Section 251(b)(2) of the Act imposes on all
4. On May 8, 1997, Staff filed its Second Revised telecommunications carriers:
Proposed Rules ("Proposed Rules®) together with comments
supporting its acceptance of certain modifications  The duty to provide, to the extent technically feasible,
recommended by the participants in their March 27  number portability in accordance with requirements
comments. (Exh. 11.) Staff's Proposed Rules are attached prescribed by the [Federal Communications]
hereto as Exhibit “A”. Commission [(“FCC")].
5. At a telephone conference conducted on May 14,
1997, the Hearing Examiner scheduled a June 16, 1990n July 2, 1996, the FCC released its telephone number
public evidentiary hearing in order to: (1) receive public portability ordet* (“TNP Order”) governing
comment; (2) allow participants to move their written telecommunications carriers’ obligations to provide number
comments into the record; and (3) allow participants toportability on both an interim and long-term basis. The TNP
present testimony regarding the technical feasibility of Order requires BA-Del to deploy long-term number
certain INP methods proposed by AT&T in its comments. Onportability (“LNP”) in the Wilmington, Delaware
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Metropolitan Statistical Area (“MSA”) in the fourth quarter practice, is the preferable method of the two. (AT&T-Initial
of 1998 Beginning January 1, 1999, BA-Del must make at 4; BA-Del-Initial at 2.)
LNP available in the rest of the state within six months after 15. Staff's Proposed Rules direct local exchange
receiving a request for it from another telecommunicationscarriers (“LECs") to use Remote Call Forwarding (“RCF") to
carrier’® (Staff at 1.) provide number portability during the interim period unless:
11. The Commission opened this regulation docket to(1) another technically feasible method is mutually agreed
consider the adoption of rules for the provision of interim upon; or (2) the Commission, upon petition or upon its own
number portability (“INP”) and long-term number portability motion, requires the LEC to provide INP by another
(“LNP”) and any attendant cost allocation and recoverytechnically feasible method. (Proposed Rules 2.2, 2.4, 2.5.)
mechanisms consistent with the Act and the TNP Order. WitHJnder a Commission proceeding to determine the technical
respect to LNP (Track Two), the Commission declined tofeasibility of a requested INP method, the LEC bears the
adopt rules, elected to not "opt-out” of the FCC's regional burden of proving that any requested method is technically
database system, and left the docket open for the possibilitinfeasible.
of further proceedings upon the FCC's issuance of its cost 16. AT&T recommends that for customers with a small
recovery order. (PSC Order No. 4521, dated June 17, 1997number of lines INP should be provided through RCF.
12. Regarding INP, Staff submitted its initial set of (AT&T-Initial at5.) For larger customers, AT&T urges that
proposed rules in January and a revised draft in March of thisther methods are more appropriate and proposes that the
year. (Exhs. 9 and 10.) The participants then submittedcommission mandate the provision of route indexing-
comments on the proposed rules. Staff submitted its finabortability hub (“RI-PH"}° and directory number-route
proposal in May, which incorporated several of theindexing (“DN-RI)®  (collectively, "route indexing
participants’ recommendations. Staff also provided methods"). AT&T identified several RCF deficiencies
responsive comments that addressed, in detail, each of thacluding degradation of key features, premature exhaustion
recommendations of the participants and explained why Stafbf switch capacity, and area code and number exhaustion.
adopted some and rejected othiérgExh. 11 at 3-11.) (AT&T at 10-12.) Further, according to AT&T, RCF
13. The primary purpose of the August 7, 1997 precludes service to large customers who utilize extension
evidentiary hearing was to receive evidence concerning th@umbers.
only significant factual matter at issue between the parties:  17. AT&T argues that without changes to incorporate
whether two INP methods advocated by AT&T, Route route indexing methods, the Rules will contravene the Act and
Indexing - Portability Hub (“RI-PH") and Directory Number- the TNP Order because route indexing is technically feasible
Route Index (“DN-RI”), are "technically feasible* and, and therefore must be available to new entrants. (Id. at 3.)
therefore, eligible for inclusion in Staff's Proposed Rules asAT&T asserts that the route indexing methods employ switch
mandatory INP methods. In addition to this factual issue, theechnology routinely used by BA-Del and that such methods
participants briefed the policy and/or legal issues relating tchave already been recognized as technically feasible in more
Staff's proposed mechanism for allocating and recoveringthan half of the jurisdictions in the country. (Id.) AT&T
the costs of providing INP. Witness Pfautz testified that DN-RI and RI-PH are software
driven, do not require any significant investment, and are
A. Technically Feasible Methods of Providing Interim based on the route indexing capability already in use to

Number Portability provide DID service to customers operating through a PBX.
(Id. at 6; Exh. 2 at 9; Tr. at 125.)
14. The FCC's regulations provide that: 18. According to AT&T, the Proposed Rules create a

disincentive for BA-Del to negotiate with competing LECs
All [local exchange carriers] shall provide transitional for the provision of more desirable INP methods. As aresult,
[INP] measures which may consist of Remote Call the Rules will “seriously and unnecessarily impede
Forwarding (RCF), Flexible Direct Inward Dialing competition.” (Id. at4; Exh. 2at4.) AT&T concludes that the
(DID) or any other comparable and technically Proposed Rules relegate all Delaware customers to "what
feasible method as soon as reasonably possible upon may be an inferior form of INP for their needs,” and, thus,
receipt of a specific request from another AT&T recommends that the Commission revise the Rules to
telecommunications carrier, until such time as the reflect the technical feasibility and desirability of DN-RI and
LEC implements a long-term database method for RI-PH.
number portability. 19. BA-Del asserts that Bell Atlantic offers RCF, DID
and Full NXX Code Migration (Local Exchange Routing
47 CFR 8§ 52.7. No participant has recommended FlexibleGuide or “LERG”) through over 4,300 INP arrangements
Direct Inward Dialing (“DID"}8 because it is technologically ~with carriers throughout its region. (BA-Del at 2.) BA-Del
obsolete or because Remote Call Forwarding (“REFH Witness Albert testified that no carriers have experienced
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any problems in providing service to their end users usingNP method, followed by negotiations, followed by a
these three methods. (Id., Exh. 14 at 3.) Concerning AT&T'sCommission proceeding, if necessary.
criticisms of RCF, BA-Del asserts that there is no risk of 24, Staff agrees with BA-Del that the cost allocation
number exhaustion until 2010, there is efficient use of theprovisions of its Proposed Rules only apply to RCF. (Id. at 6;
access tandem because direct office trunking is also used, amiting Proposed Rules 3, 4 and 5.) Staff notes that AT&T has
there is no loss of features. (BA-Del at 3.) not proposed necessary modifications to Staff's cost
20. BA-Del asserts that RI-PH is not technically feasible allocation rules and that further study would be required
and not currently available anywhere in the country becausdefore Staff could propose a modification. Staff argues that
of its adverse impact on the integrity of the network and onfurther study would unnecessarily delay adoption of any INP
certain services. (Id. at4.) Mr. Albert testified that the effectRules. (Id.)
of RI-PH in Delaware is heightened by the fact that Delaware  25. Staff also notes that AT&T will not confirm whether
(and portions of Pennsylvania) are served by one accesseven intends to enter the Delaware local exchange market
tandem, which currently is operating at over 80% of capacity during the period that the interim rules will be in effect. (Id.
(Id. at 5.) BA-Del also contends that RI-PH would at6; Tr.at111.) Inlight of AT&T’s status as the only docket
compromise reliability because AT&T would be controlling participant that contends that RCF is inadequate, Staff
the loads placed on the single access tandem. If RI-PH causedcommends that the Commission consider AT&T's lack of
loads to materialize quickly, service degradation such acommitment to enter the Delaware market in evaluating the
blocked calls and network outages could occur, affecting allProposed Rules.
customers served by the swit@h. Finally, Mr. Albert 26. | agree with Staff that its Proposed Rules 2.2 through
testified that RI-PH would cost over $100,000 in software 2.5 concerning INP methods are consistent with the Act and
development to support ordering, provisioning, maintenancehe TNP Order, and are otherwise reasonable. In addition, |
and billing. (Id. at 6, Tr. at 196-203.) share Staff's concern regarding the delay that would result
21. Asfor DN-RI, Mr. Albert testified that Bell Atlantic-  from modifying the cost allocation rules to accommodate the
New Jersey (“BA-NJ”) and AT&T are currently testing, route indexing methods, especially when considered in light
pursuant to an agreement, the technical feasibility of DN-Rlof AT&T’s reluctance to commit to entering the Delaware
as an INP method. (BA-Delat6, Tr. at 193-195.) Encouragednarket during the interim time period. For these reasons, |
by the testing to date, Mr. Albert predicted that BA-Del recommend that the Commission not make a finding as to
eventually will make a DN-RI service offering. However, Mr. whether DN-RI and RI-PH are technically feasible at this
Albert also predicted that AT&T and BA-Del will notagreeto time and decline AT&T’'s recommendation to modify the
the costs or cost recovery of DN-RI. Consequently, the cosProposed Rules.
allocation and recovery provisions of the Proposed Rules, 27. If the Commission deems it appropriate to make a
which only contemplate RCF, would have to be amended tdinding on the issue, then | recommend that it conclude that
accommodate the DN-RI technology, according to BA-Del. the record does not support a finding of technical feasibility.
(BA-Del at 6-7.) Neither BA-Del nor AT&T offered hard evidence (e.g.,
22. The DPA supports Staff's proposal regarding RCF agresults from local testing) to support their positions. AT&T
the presumptive method of providing INP. (DPA at 1.) Therelied on disputed accounts of actions in other jurisdictions
DPA also suggests that when a new carrier obtains a majoritand on conclusory statements regarding the ease of
of the lines in use within an exchange code, the entire codenplementing the route indexing methods. (Exh. 2 at 10-11;
should transfer to the new carrier and the customers from thaAT&T at 4; BA-Del at 4.) BA-Del presented its network
code remaining with BA-Del should be ported back to BA- engineer, Mr. Albert, who is responsible for the day-to-day
Del. In addition, the DPA recommends that when BA-Del andoperation of the local network as it relates to co-carrier
a competing carrier agree to an alternative INP method, thearrangement®. (Exh. 14 at 1.) Mr. Albert offered credible,
competing carrier should bear all additional cost. (Id.) detailed testimony regarding the potential for system
23. Staff takes no position on the technical feasibility of degradation and regarding the substantial amount of time that
DN-RI and RI-PH. (Staff at 5.) Staff argues that AT&T's would be required to put the systems into place that are
proposed modifications are neither necessary nor advisableecessary to implement and administer RI-PH. (Id. at 8-11,
According to Staff, § 52.7 (see & 14yprg does notrequire  Tr. at 215.) The time required for implementation is relevant
state commissions to predetermine the technical feasibilityin this case, since the effective period for the rules is limited
of RCF alternatives and mandate their deployment before anpy long-term number portability.
carrier makes a request for them. Instead, it provides thatthe 28. Mr. Albert testified that BA-Del will provide RI-DN
first step in the process will be a "specific request fromin Delaware if the New Jersey testing is successful and the
another telecommunications carrier. (ld.; quoting § 52.7.)operational issues can be resolved. (Exh. 14 at 7.) Regarding
Staff asserts that its Proposed Rules are consistent witthe target date for completion of the tests, Mr. Albert
§ 52.7 as they allow for a specific request for an alternativeestified that AT&T and BA-Del are “hoofing through in the
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ASAP mode.” (Tr.at 218.) Before the Commission finds thatThe Threshold

RI-DN is technically feasible, it should consider the results

of the New Jersey testing. If the testing is not completed  33. BA-Del recommends that the Commission

before AT&T makes a specific request for RI-DN, the eliminate the threshold requiremént(BA-Del at 7.) BA-

Commission may consider any allegations by AT&T that BA- Del asserts that most numbers will be ported by BA-Del to its

Del has delayed the testing procedure in order to avoid aew competitors and, thus, BA-Del will incur most of the

finding of feasibility. costs of INP. BA-Del argues that requiring it to foot the bill
29. For the above reasons, if the Commission deems ivhile its competitors pay nothing until the costs reach

necessary to make a finding on technical feasibility, |$50,000 is discriminatory and confiscatory. BA-Del argues

recommend that it conclude that the record does not suppothat it may be prudent, from a cost/benefit standpoint, to

a finding of technical feasibility. condition a proceeding to test the accuracy of the cost
proxies on the petitioner’s claim that it has incurred more
B. Cost Allocation and Recovery Mechanism than $50,000 in costs. However, BA-Del urges that the

providing carrier should be able to recover its first dollar of

30. Staff’'s Proposed Rules provide that each providingcosts regardless of whether any such cost proceeding is ever
carrier absorb its own cost of providing INP through RCF held. In other words, any threshold should apply to cost
until its total costs exceed the lesser of $50,000 or 1/10th ofletermination rather than cost recovery. According to BA-
1% of its gross annual intrastate revenues. Thereafter, thBel, since the only expense of seeking repayment of costs is
providing carrier may begin recovering a portion of its coststhe expense of sending an invoice and is borne by the carrier,
from the requesting carrier in proportion to the requestingthe decision to bill below the $50,000 threshold should be
carrier's market share, calculated on the basis of wirelindeft to the carrier. (Id. at 7-8.)
access line&. The providing carrier may also recover an 34. Staff defends its threshold by referring to the FCC's
assessment from resellers of local exchange service andiscussion of competitive neutrality of INP cost recovery in
purchasers of unbundled network elements in proportion tdts TNP Order: (Exh. 11 at 3-5.) For example, the FCC
the competing carrier’'s market share, but is limited to 25% ofasserts that:
the providing carrier’s costs of providing INP through RCF.
(Proposed Rules, Sections 3, 4.) the incremental payment by the new entrant if it wins

31. The Proposed Rules set forth “proxy” determinants a customer would have to be close to zero, to
which the carriers may use in calculating costs for purposes approximate the incremental number portability cost
of the threshold level. In addition, after the threshold has been borne by the incumbent LEC if it retains the customer.
surpassed, such “proxies” may be used for calculating the
rates to be charged to the other carriers, pending any fingTNP Order at & 133.) Staff also notes that the FCC permits,
determination of the actual costs for providing RCF-basedas competitively neutral, “a mechanism that requires each
INP. The rules provide that once the providing carrier beginscarrier to pay for its own costs of currently available number
making assessments to other carriers, the providing carrieortability measures.” (Exh. 11 at 4; citing TNP Order at
or any of the carriers being charged, may make an appropriat& 136.)  Staff interprets this provision to authorize
filing to begin a proceeding to determine the providing commissions to require each LEC to bear all the costs it
carrier’s actual costs. At the end of such proceeding, a trueincurs in providing INP to competing carriétsThus, Staff
up procedure is available to reconcile the proxy-basedeasons, since the Proposed Rules are more favorable to the
threshold calculations and assessments with the actual cositscumbent LEC than one approach expressly authorized by
determined. According to Staff, the proxy determinants werethe FCC, the threshold mechanism should not be considered
used to avoid protracted proceedings in this docket whichunduly burdensome.
might delay the availability of INP. (Exh. 10 at 2.) 35. Based on the record, | believe that the threshold

32. Staff emphasizes that its Proposed Rules will becomponent of the Proposed Rules is reasonable. Staff
effective for a relatively brief period of time, approximately selected the threshold, in part, because “the expense to both
one year in the Wilmington MSA and sometime over 18the carriers and the Commission attendant to determining
months in the rest of the state (depending on when anotheactual costsand supervising a ‘competitively neutral’
carrier requests LNP from BA-Del.) (Staff at 4.) recovery mechanismight well exceed the actual costs to be
Consequently, Staff argues that the Commission shouldecovered.” (Exh. 10 at 2; emphasis added.) Thus, Staff was
adopt rules which may be implemented quickly and simply,not only concerned about the LECs’ costs and the costs of the
rather than strive for the level of detail and precision whichdetermination of actual INP costs but was also concerned
might be desirable if the rules were intended to applyabout the costs to the Commission of supervising the
permanently. mechanism while it operates below the threshold. The

“supervisory” costs to the Commission may include the
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expense of proceedings necessary to resolve INP billindRkecovery From Long-Distance Providers

disputes between carriers. With the threshold in place, such

disputes should at least be postponed and, if no LECs meetthe 40. BA-Del also recommends that the Proposed Rules

threshold prior to the implementation of long-term numberbe modified to include interexchange carriers, in their

portability, such disputes may be avoided altogether. capacity of long-distance providers, as liable for INP costs.
36. | also agree with Staff that the threshold is set at gld. at 10.) BA-Del notes that § 251(e)(2) of the Act requires

level that will not place the providing carrier at a disadvantagethat the cost of INP be borne by "all telecommunications

in competing for local exchange customers. (Exh. 10 at 2.providers. The DPA supports the Proposed Rules on this

| note that the elimination of the threshold would save thepoint and agrees that no costs should be assessed against

incumbent LEC an amount much less than $50,000, sincéong-distance carriers. (DPA at 2.) Staff argues, and | agree,

under the Proposed Rules, the providing LEC may onlythat INP is a service provided by one local exchange provider

recover its costs in proportion to the competing carrier'sto another and the Proposed Rules appropriately allow LECs

market share, as measured by its access lines relative to @b recover costs from other carriers participating in the

access lines. While the incumbent LEC is operating under itPelaware local exchange market.

threshold, its competitors will garnish relatively few access

lines and, thus, recovery would be substantially limited. = C. Other Issues

Allocation Based on Market Share 41. The DPA asserts that the Commission should not
permit BA-Del to recover INP costs from its ratepayers.
37. BA-Del asserts that costs should be allocated amongDPA at 2-3.) The DPA argues that INP costs are a
all carriers in proportion to their retail telecommunications foreseeable cost change and, thus, pursuant to the
service revenues in Delaware, not access lines. (BA-Del alfelecommunications Technology and Investment Act
8.) According to BA-Del, basing the allocation on access(“TTIA"), may not be recovered from ratepayers. INP cost
lines guarantees that BA-Del will shoulder essentially all of recovery from ratepayers will become an issue if BA-Del
the costs. BA-Del asserts that competing carriers will targeever files a rate application under the TTIA and attempts to
relatively few access lines -- those that belong to the mostecover such costs. | recommend that the Commission defer
lucrative customers. Therefore, while a competing carrierthe issue until then.
may win a small number of access lines and thus pay little  42. The DPA recommends a modification to the
toward INP, it may realize substantial revenues. As such, BAProposed Rules to clarify the threshold provision, which
Del argues that revenues from services sold to end-users israfers to “$50,000 or one tenth of one percent of the local
better measure of market share and should be used to allocatgchange carrier’'s gross annual intrastate revenues.” The
costs. (BA-Del at 9.) DPA asserts that “intrastate revenues” should exclude sales
38. The TNP Order identifies several cost allocation of non-regulated services, of non-telephone utility services
methods that satisfy its competitive neutrality requirement.(e.g., electricity) and of intrastate toll service. (Id. at 3.) Staff
(TNP Order at & 136.) Included in these methods are cosgenerally accepts the DPA’s suggestion and recommends
allocations based on: (1) a carrier's number of active lineghat the Commission modify Rule 3.3(b) to add after the word
relative to the total number of active lines in a service arearevenues” the phrase "arising from its telecommunications
and (2) a carrier’s gross telecommunications revenues net afperations.” | agree that this modification helps to clarify the
charges to other carriers. Staff selected access lines as tfule in question and | recommend its adoption.
measurement rather than revenues because access lines
provide a better match for the cost of providing service. (Exh.lV. RECOMMENDATIONS
11 at 9.) BA-Del argues that market share bears no
relationship to the cost of providing service and thus the  43. The Proposed Rules, while arguably not perfect,
selection of a particular measurement of market share shouldtrike a balance between the various competing interests
not consider cost of service . (BA-Del at 9.) during the relatively short effective period for INP rules and
39. The FCC included a carrier’s relative number of enables the participants to implement INP quickly and
access lines as a market share measurement for costmply. (Staff at4.) In summary, and for the reasons stated
allocation that meets its competitive neutrality standard.above, | recommend that the Commission adopt the Proposed
Further, Staff believes that such an allocation carries theRules, as modified in Staff's post-hearing brief, as "just and
additional benefit of bearing some relationship to the cost ofreasonable” and consistent with the Act and the TNP Order.
porting numbers. Since Staff's proposed measurement o€onsistent with 29 Del. C. § 10118(b), the effective date for
market share is supported in the record and is consistent witthe INP Rules should be thirty (30) days after the date of the
the TNP Order, | recommend that the Commission find it Order adopting the rules.
reasonable.
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Respectfully submitted, different exchange on the same or different carrier's
network.
/sl William F. O’Brien
William F. O'Brien, Hearing Examiner 1.7 Telecommunications - the transmission, between or
among points specified by the user, of information of the
Dated: November 14, 1997 user’s choosing without change in the form or content of the
information as sent and received.
EXHIBIT “B”
1.8 Telecommunications Carrier - a provider of
Rules Governing the Deployment of Interim Number  telecommunications services, except that such term does not
Portability Measures in the State of Delaware include aggregators of telecommunications services, as

defined in 47 U.S.dl 226(a)(2).
Section 1: Definitions

1.9 Telecommunications Service - the offering of
1.1 Interim Number Portability - the provisioning of number telecommunications for a fee directly to the public, or such
portability during the interim period by currently technically classes of users as to be effectively available directly to the
feasible methods. public, regardless of the facilities used.

1.2 Interim Period - the interim period shall begin onthe datel.10 The Commission - the Delaware Public Service
a local exchange carrier receives a request for deployment adEommission.
interim number portability and ends on the date the local
exchange carrier deploys number portability using a long-Section 2: Deployment of Interim Number Portability
term database method under 47 C.E.B2.3.

2.1 During the interim period, all local exchange carriers
1.3 Local Exchange Carrier - a person that is engaged in thehall provide interim number portability as soon as
provision of telephone exchange service or exchange accessasonably possible upon receipt of a specific request from
service. For the purposes of this set of rules, such term doeanother telecommunications carrier.
not include a person insofar as such person is engaged in the
provision of a commercial mobile radio service under 472.2 Except as the carriers may agree or the Commission may

U.S.C.0 332(c). otherwise order under Rules 2.4 and 2.5, all local exchange
carriers shall provide interim number portability during the
1.4 Number Portability - the ability of users of interim period using Remote Call Forwarding.

telecommunications services to retain, at the same location,
existing telecommunications numbers without impairment2.3 The Commission may waive the requirements of Rules
of quality, reliability, or convenience when switching from 2.1 and 2.2 for a local exchange carrier which demonstrates
one telecommunications carrier to another. that Remote Call Forwarding is not a technically feasible

method for interim number portability for that local
1.5 Per Cent Market Share - represents a telecommunicatiorexchange carrier.
carrier's share in the local exchange telecommunications
market. For "wireline" telecommunications carriers, market 2.4 A local exchange carrier may agree to provide interim
share is calculated by dividing that telecommunicationsnumber portability to a telecommunications carrier utilizing
carrier’s total number of active "wireline" access lines by thetechnically feasible methods other than Remote Call
total number of active "wireline" access lines in the State ofForwarding on mutually agreeable terms, conditions, and
Delaware. For commercial mobile radio service charges. A local exchange carrier providing interim number
telecommunications carriers, market share is calculated byortability under such an agreement shall offer such non-RCF
dividing the sum of the telecommunications carrier’ total interim number portability methods to other
number of active "wireline" access lines and active telephondelecommunications carriers upon the same terms,
numbers by the total number of active "wireline" access linesconditions, and charges.
in the State of Delaware.

2.5 Upon petition or upon its own motion, the Commission
1.6 Remote Call Forwarding (RCF) - a method whereby amay require that a local exchange carrier provide interim
call to a telephone number in one exchange is automaticallypjumber portability by a technically feasible method other
redirected by the telecommunications carrier's end officethan Remote Call Forwarding or by a combination of
equipment to another telephone number in the same otechnically feasible methods. The providing carrier shall
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bear the burden of proving that any requested method ig.1 or in some other proceeding;
technically infeasible.

or
2.6 Prices for interim number portability shall be set at a

level that takes into account the relative inferior quality of the (i) (in the absence of a determination of TELRIC
service provided, its interim nature, and the necessity for theosts), the following proxies:

development of a competitive market for local exchange

services. Non-Recurring Proxy Costs Recurring Proxy Costs
. $5.10 Service Order Charge Per Order $2.33 Per Number Per

COMMENTS: These rules adopt Remote Call Forwarding 9 Month for 0 to 10

as the presumptive method for providing number Call Paths

portability during the interim period, now expected to end

by late 1998 Staff believes that RCF is a present|y$18.76InstallationCharge, Per Number $0.40 Per Number Per

. . . Not applicable if RCF is installed Month for Each
technically feasible means. At the same time, Staffwith an unbundied loop) Additional Path.

acknowledges that RCF, as a method for number

portability, has limitations including:. (1). its failgre 0 COMMENTS: The first portion of this section provides a
support several custom local area signaling services andcalculation of the costs for providing RCF interim number
other vertical features; (2) the possible degradation of

. litv: (3) th ) ¢ limi h portability, to be used both for calculating the threshold
transbmlssllcon ”qualty, (3) the ;exr:stence 0 |m|ts_, on t €set out below and for the subsequent cost assessments
number of calls to customers of the same competing SerV'ngainst carriers, if implemented. The rules provide that if

provider that can be handled at any one tlme_; and (4) thethe Commission should, either under these Rules or in
need to allocate access charges derived from mterexchanggmother proceeding (such as a generic docket or a

carriers between the provisioning local exchange carrier Statement of Generally Available Terms and Conditions),

and the recipient end-user _ carrier. Sta_ff_ also_determine the actual costs for providing RCF number
acknowledges the disagreement among the participants "E)ortability, then those actual costs should be used to

Regulation Docket 46 as to the viability of RCF f.orllar.ge measure the breach of the threshold and the amounts of
vqlume gnd—user custqmers. Becayse of these IImIt"j‘t'cm?ecoveries from the other chargeable carriers. However,
this section allows carriers to negotiate and agree to otherumiI such a determination is made, the section provides
methods for p_roviding _portability. The section also_ allows proxy costs to be adopted for threshold and assessment
Fh_e_ C_:ommlssmn, actlng. upon request or on its _anpurposes. The recurring cost proxies have been derived
initiative, to explore ordering other methods of portability from cost materials submitted by Bell Atlantic-Delaware,

!f cw_cumstancg; warrant. If carriers do agree to provide Inc. in response to Staff data requests in Regulation Docket
Interim portab|!|ty by other non-RCF methods, the local No. 46. The non-recurring proxy costs are based on the
exchange carrier must offer the same methods to OtheFesults of arbitration concerning service order costs in

similarly-situated requesting carriers. PSC Docket No. 96-204.

Section 3: Cost Recovery Mechanism for Interim Number

. Threshold for Cost Assessment and Recovery
Portability

3.3 During the interim period, a local exchange carrier may
not recover the costs of providing RCF interim number
portability under these Rules from other telecommunications
carriers until the local exchange carrier's total costs of

Costs

3.1 The mechanisms for the recovery of interim number
portability costs set forth in these Rules take into account th%roviding interim number portability (as defined in Rules 3.2
relative inferior quality of the methods used for portability, and 3.2.1) exceed the lesser of:
the interim nature of the methods, and the need to develop a (a') '$50 000: or '

competitive market for local exchange services. (b) one tenth of one percent of the local exchange

. carrier's gross annual intrastate revenues.
3.2 For purposes of the cost recovery mechanism in these

Rules, the recoverable costs for providing RCF interim

Post-Threshold Cost Recover
number portability shall be: y

N the Total EI R | | C 3.4 If a local exchange carrier's costs of providing RCF
h h(‘l‘) the C,,OI"’; e_(rjrllent. un ncrsmenta b_l.OSt number portability during the interim period exceeds the
through ("TELRIC") 0 providing interim numboer portability - 5 ounts set forth in Rule 3.3, then the local exchange carrier
through RCF, as determined by the Commission under Rule
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may thereafter recover a cost assessment from eacBtaff adopts the threshold formulation because the

telecommunications carrier that has, or will, request interimthreshold amounts appear to be de minimis in relation to

number portability. a exchange carrier's gross annual intrastate revenue and

any attempt to collect portability costs below such level

3.5 The cost assessment that the local exchange carrier magay result in administrative expenses greater than the
recover under rule 3.4 from the requesting amount of costs incurred.

telecommunications carrier shall be: If the cost threshold is breached by a local exchange

carrier, that carrier may choose, but is not obligated, to

The cost (as defined in Rule 3.2) of providing RCF recover its post-threshold RCF portability costs from other

interim number portability to the requesting carrier carriers, on a “going forward” basis. Staff anticipates that
a carrier's decision to undertake, or forego, cost
times assessments may be guided by the anticipated post-

threshold costs and the anticipated time remaining in the
The requesting telecommunications carrier's market interim period. If a local exchange carrier decides to
share as defined in Rule 1.5. impose the cost assessments, it can do so against two
categories of carriers. First, it can charge an amount of its
3.6 Atthe time alocal exchange carrier begins to recover th®n-going costs to the carrier requesting a ported number.
cost assessment from a requesting telecommunication$hat assessment is set at the proportion of the cost (actual
carrier under Rules 3.4 and 3.5, the local exchange carrieor proxy) relative to the requesting carrier's market share.
may also recover a cost assessment for RCF interim numbekt the same time, the local exchange carrier may also
portability from: (1) those telecommunications carriers thatassess costs against carriers reselling the local exchange
provide end-user wireline access predominantly (overcarrier's retail services or purchasing unbundled network
seventy-five percent) by means of the resale of serviceglements. The amount to be paid by carriers in this second
purchased from that local exchange carrier or (2) thoseategory is based on one-quarter of the local exchange
telecommunications carriers that purchase unbundlectarrier's total RCF number portability costs with each
network elements from the local exchange carrier. such carrier paying a portion relative to its market share.
Staff recognizes that resellers and purchasers of network
3.7 The cost assessment that the local exchange carrier ma)ements do not, or may not, request number portability.
recover from each telecommunications carrier described irHowever, the rules allow such carriers to be assessed for
Rule 3.6 shall be: interim number portability costs in order to make the
recovery mechanism “"competitively neutral“ between the
.25 (the local exchange carrier's aggregate costs (as requesting carriers, the local exchange carrier, and other

defined in Rule 3.2) for providing RCF interim carriers. In addition, in an attempt to maintain equity
number portability to all telecommunications between requesting carriers (who may be assessed costs
carriers during the period) based upon their market share of the costs for the numbers
they request) and the resellers and purchasers of elements
times (who may be assessed based on total portability costs), the

rules provide that the assessment for the latter carriers is
The market share, as defined by Rule 1.5, of the based only on one-quarter of the total costs.
telecommunications carrier providing end-user Staff acknowledges that the recovery mechanism does
wireline access by resale or by purchase of unbundled not perfectly allocate the costs of RCF interim portability
network elements less any direct payment made under among all telecommunications carriers. Instead, the
Rule 3.5 except that the amount cannot be less than recovery mechanism is intended to provide a substantially
zero. fair, broader-based recovery mechanism which can be
implemented without continued Commission oversight.
COMMENTS: This portion of the section creates a costThe rules attempt to allow recovery from carriers who deal
threshold of the lesser of $50,000 or one tenth of ondalirectly with the local exchange carrier.
percent of the local exchange carrier's intrastate
revenues. That threshold must be breached before th&ection 4: Opportunity for Determination of Actual Costs
local exchange carrier may choose to impose costfor Providing Interim Portability
assessment on other carriers for RCF interim number
portability. If, during the interim period, the costs of RCF 4.1 If at the time a local exchange carrier begins to recover
number portability to a particular local exchange carrier cost assessments under Rules 3.4 through 3.7 the
never exceed the threshold, the costs may not be recovere@ommission has not determined the actual costs for
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providing RCF interim number portability, the local COMMENTS: This section creates a true-up mechanism to
exchange carrier or any telecommunications carrier fromadjust the amounts calculated by use of the proxies with the
whom recovery is sought may petition the Commission toTELRIC costs, once determined. Under the process, once
conduct a proceeding to determine the actual costs o&ctual costs have been determined, the threshold can be re-
providing RCF interim number portability. calculated and any costs incurred and assessed thereafter
reconciled. When the assessments using TELRIC costs
4.2 Upon such a petition, the Commission shall determineexceed the amounts collected by use of the proxy costs, the
the TELRIC costs of providing RCF interim number additional assessments may be collected from the
portability. previously assessed carriers. Conversely, if the TELRIC
costs are below the amounts collected using the proxy
4.3 Until the time the Commission determines the TELRIC costs, the assessed carriers may recover the excess
costs of providing RCF interim number portability, the local payments. The over- and under-recoveries are both net of
exchange carrier may impose cost assessments using thiee threshold amount set forth in Rule 3.3.
proxy cost set forth in Rule 3.2. Such assessments may be
subject to later reconciliation as set forth in these Rules. Section 6: Distribution of Access Charges Paid by
Interexchange Carriers

COMMENTS: As noted earlier, the rules premise the
threshold and any later assessments for RCF interim6.1 During the interim period, the local exchange carrier
number portability on actual cost determinations made inproviding RCF interim number portability shall collect the
a Commission proceeding or the use of proxies. If at thenterexchange carrier (“IXC") access revenue in the process
time the threshold is breached and the local exchangeof forwarding an interexchange carrier’'s telecommunications
carrier begins to impose cost assessments the commissiarall to an end-user of a second telecommunications carrier.
has not entered any order setting TELRIC RCF number
portability costs, this section allows the local exchange6.2 The local exchange carrier collecting the access revenue
carrier or any charged carrier to request that the under Rule 6.1 shall distribute the collected relevant revenue
Commission determine actual costs in a proceeding. Untilto compensate the second carrier for revenue lost due to the
such TELRIC costs are determined, the assessments maage of RCF interim number portability. The relevant access
still be based upon the proxies, but subject to the later truerevenue shall be distributed as follows:
up procedure described in Section 5. Again, if all carriers
are satisfied with continued use of the proxies during the - the approximation of “terminating IXC minutes of
remainder of the interim period, the Commission need not use (‘MOUS’) over ported numbers,” to which the
undertake a proceeding to determine TELRIC costs. revenue distribution would apply, shall be determined

by applying the ratio of terminating IXC access
Section 5:  True-up Upon Determination of Actual Costs  MOUSs/ total (local and toll) terminating MOUs to the

actual measured total terminating interim number
5.1 After a Commission determination of actual costs for  portability MOUs
providing RCF interim number portability, the Commission,

on its own motion or upon the petition of atelecommunications - the rate adjustment amount, over which the

carrier, may order a reconciliation or true-up of the cost "terminating IXC minutes of use (‘MOUS’) over

recovery mechanism set forth in these Rules. ported numbers* would apply, shall be calculated as
follows:

5.2 In the reconciliation or true-up process, the determined

TELRIC costs shall be used to calculate the costs for rate adjustment = total IXC exchange access rate
purposes of the threshold under Rule 3.3 and to make charged by the collecting carrier pursuant to its tariffs
adjustments to all cost assessments previously recovered by minus the meet point billing for the collecting carrier
the local exchange carrier under Rules 3.4 through 3.7. The (if applicable) minus local reciprocal compensation
reconciliation shall apply to the entire interim period. rate of the second carrier (if applicable)

5.3 Payments of adjusted amounts due under theCOMMENTS: This section sets up method for dividing the
reconciliation shall be recovered through a method agreedhterexchange access charges when the interexchange
upon by the carriers. If no agreement can be reached, angarrier's communication is ported by RCF to another
carrier may petition the Commission to determine acarrier's network. The provisions of the section set up a
reconciliation recovery method. formula to approximate the number of terminating access
minutes of use that were routed by RCF interim number
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portability to end-users on the second carrier's network. ” References to the October 30, 1996 initial comments will
The section also defines an adjusted access rate to refledie cited as “([Participant]-Initial at __.)”

monies that might be due to the porting carrier from a meet

point billing arrangement and reciprocal compensation 8 Unless otherwise noted, references to the exhibits
from local traffic. The first carrier will subtract those per introduced and entered into the record of the August 7, 1997
minute arrangements from its tariffed access rate, multiplyhearing will be cited as “(Exh. __at )"

by the number calculated under the “terminating IXC

minutes of use (‘MOU’) over ported numbers” formula, ® By letter dated April 15, 1997, ETC informed the

and distribute that amount to the second carrier. Commission that it had been acquired by Teleport
Communications Group Inc. (“TCG”) and requested certain
Section 7: Miscellaneous changes to the service list.

7.1 These rules shall govern during the interim period. 10 References to the March 27, 1997 comments will be cited
as “([Participant]-2nd at __.)"
7.2 All telecommunications carriers shall provide all
information deemed necessary by the Commission and thé& Staff also submitted a public, non-proprietary version of its
Commission Staff to assist in the administration of thesepre-filed testimony identified as “Exh. 8A.”
rules in any proceeding thereunder.
12 References to the September 10, 1997 post-hearing briefs
7.3 The Commission reserves the right to waive thewill be cited as “([Participant] at __.)"
application of these Rules or to make such amendments as
may appear necessary or appropriate in accordance with thé Pub. L. No. 104-104, 110 Stat. 56; 47 U.S.C. 251 et seq.
provisions of the Administrative Procedures Act, 29 Del. C.
ch. 101. 14 In the Matter of Telephone Number Portability, First
Report and Order and Further Notice of Proposed
1 See 47 C.F.R. " 52.27, 52.29 (transitional number Rulemaking, CC Docket 95-116, FCC 96-286, July 2, 1996
portability measures) (hereinafter "TNP Order*).

2 The Hearing Examiner, based on the record existing beforé> 47 CFR, Part 52, Appendix A.
him, which included BA-Del's evidence and arguments
against finding DN-RI to be technically feasible, had ® 47 CFR 52.3(c).
recommended that the Commission not find DN-RI to be a
technically feasible method of providing INP in Delaware. !’ Staff responded to the DPA’s recommendations in its post-
hearing brief because the DPA did not file its second round of
3 By the affirmative vote of Chairman McMahon, Vice comments until June, when pre-filed testimony was due.
Chairman Twilley, and Commissioner McClelland, with (Staff at 7-11.)
Commissioners McRae and Puglisi absent.
18DID is a non-database telephone number portability method
4 The Commission does note that Conectiv, which is nhowwhereby telephone calls to numbers that have been ported are
offering local exchange service in this State, did not file transferred over a dedicated facility to the new service
exceptions to the proposed rules nor the Hearing Examiner'grovider’'s switch. (TNP Order, App. Eat 11.)
Report.
1 RCF is a non-database telephone number portability
5 In so doing, the Commission removed the numbermethod whereby calls are redirected to telephone numbers
portability issues from PSC Regulation Docket No. 45, that have been transferred by placing what is, in essence, a
which is the Commission’s rulemaking docket relating to second telephone call to the new network location. (TNP
competitive entry into the telecommunications local Order, App. E at 10.)
exchange service market, and which has since been
completed. 20 RI-PH is a non-database method of number portability
which requires the call to be routed to the LEC switch
5 By letter dated March 26, 1997, DP&L requested that itscorresponding to the NXX code of the dialed number. The
participation in this docket be replaced by that of ConectivLEC switch inserts a 1XX prefix onto the front of the
Communications, Inc., a wholly-owned subsidiary of DP&L. telephone number. This 1XX code identifies the competitive
service provider to which the call will be routed. This ten to

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




FINAL REGULATIONS 1431

thirteen digit number (telephone number with the 1XX
prefix) is transmitted to the LEC tandem switch to which the
competitive exchange provider is connected. The tandem
switch strips the 1XX prefix from the dialed number, and
routes the call to the competitive exchange provider’s switch,
from where the routing of the call is terminated. (TNP Order,
App. E at n. 668.)

21 DN-RI is a non-database method of number portability that
first routes incoming calls to the switch to which the NPA-
XXX code originally was assigned, then routes ported calls to
the new service, either through a direct trunk or by attaching
atemporary "pseudo NPA" to the number and using a tandem,
depending on the availability. (TNP Order, App. Eat 12.)

22\While challenging BA-Del's claim that RI-PH compromises
service reliability, AT&T has offered to switch to DN-RI “in
those instances where the use of RI-PH will push outage risk
levels too high.” (AT&T at9.)

2| understand that AT&T is at a disadvantage in producing
supporting evidence for its position since it does not, at this
time, own and operate the local network. However, if AT&T
chooses to enter the Delaware local exchange market during
the interim period and it requests the route indexing methods,
it will hold the presumption of feasibility from the Proposed
Rules, if adopted. Moreover, AT&T may be armed with the
results from the BA-NJ DN-RI tests to support its position.

24 For CMRS providers, the calculation is based on the
number of active telephone numbers.

% The DPA apparently agrees with BA-Del that the threshold
should be eliminated. The DPA asserts that “Staff has not
provided any evidence that this provision will reduce
administrative costs.” (DPA at 3.) The DPA also expresses
concern regarding the recovery of the initial set-up costs of
INP. However, as explained by Staff, the RCF set-up costs are
not included in the threshold and must be absorbed by all
participating carriers. (Staff at 10.) The only INP costs that
are counted against the threshold, and are eventually
recoverable under the Proposed Rules, are the costs of
providing INP via RCF.

% No participant challenged Staff's interpretation of this
clause.
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GOVERNOR'S EXECUTIVE ORDERS

STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

EXECUTIVE ORDER
NUMBER FORTY-NINE

State; and

WHEREAS, the Secretary of Finance recommends (i)
that of the $64,350,000 unallocated Volume Cap for 1997
reassigned to the State of Delaware by other issuers,
$16,235,000 be suballocated to the Delaware Economic
Development Authority for projects financed during 1997
and $48,115,000 be suballocated to the Delaware State

TO: HEADS OF ALL STATE DEPARTMENTS, Housing Authority for carry forward for use in future
AGENCIES AND AUTHORITIES, AND ALL years and (ii) that the State’s $75,000,000 Volume Cap for
POLITICAL SUBDIVISIONS AND 1998 be allocated equally between the Delaware State
GOVERNMENTAL UNITS OF THE STATE OF Housing Authority and the Delaware Economic
DELAWARE Development Authority; and

WHEREAS, the Chairperson of the Delaware

RE: REALLOCATION OF STATE PRIVATE Economic Development Authority and the Chairperson of

ACTIVITY BOND VOLUME CAP FOR
CALENDAR YEAR 1997 AND INITIAL
SUBALLOCATION OF STATE PRIVATE
ACTIVITY BOND VOLUME CAP FOR
CALENDAR YEAR 1998

the Delaware State Housing Authority concur in the
recommendations of the Secretary of Finance.

NOW, THEREFORE, |, Thomas R. Carper, by the
authority vested in me as Governor of the State of
Delaware, do hereby declare and order as follows:

1. The $64,350,000 of unallocated Volume Cap for
WHEREAS, pursuant to 2Bel.C. 85091, the State’s 1997 that has been reassigned by other issuers to the State
private activity bond volume cap (‘Volume Cap’) for of Delaware is hereby reassigned as follows: $16,235,000
1997 under §103 of the Internal Revenue Code of 19860 the Delaware Economic Development Authority for
(the “Code”) has been allocated among various state angrojects financed during 1997 and $48,115,000 to the
local government issuers; and Delaware State Housing Authority for carry forward use
WHEREAS, pursuant to Executive Order Number (in addition to the $37,500,000 previously suballocated to
Forty-Four, $75,000,000 of the Volume Cap for 1997 the Delaware State Housing Authority for 1997 under
which had been allocated to the State of Delaware wafxecutive Order Forty-Four).
further suballocated between the Delaware Economic 2. The $75,000,000 allocation to the State of
Development Authority and the Delaware State HousingDelaware of the 1998 Volume Cap is hereby suballocated
Authority; and $37,500,000 to the Delaware State Housing Authority and
WHEREAS, the allocation of Volume Cap in $37,500,000 to the Delaware Economic Development
Executive Order Number Forty-Four is subject to Authority.
modification by further Executive Order; and 3. The aforesaid suballocations have been made
WHEREAS, the State’'s Volume Cap for 1997 and with due regard to actions taken by other persons in
1998 is allocated among the various State and localteliance upon previous suballocations to bond issuers.
government issuers by Z%l. C. 85091 (a); and
WHEREAS, New Castle County has reassigned
$26,250,000 of its unallocated Volume Cap for 1997 to

Approved this 23 day of December, 1997
Thomas R. Carper

the State of Delaware; and Governor
WHEREAS, Kent County has reassigned $15,000,000
of its unallocated Volume Cap for 1997 to the State of Attest:

Edward J. Freel
Secretary of State

Delaware; and

WHEREAS, Sussex County has reassighed
$10,600,000 of its unallocated Volume Cap for 1997 to
the State of Delaware; and

WHEREAS, the City of Wilmington has reassigned
$12,500,000 of its unallocated Volume Cap for 1997 to
the State of Delaware: and

WHEREAS, pursuant to 2@el. C. 85091 (b), the
State’s $75,000,000 Volume Cap for 1998 is to be
suballocated by the Governor among the Delaware State
Housing Authority, the Delaware Economic Development
Authority and other governmental issuers within the
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STATE OF DELAWARE curriculum development activities. Fair compensation for
EXECUTIVE DEPARTMENT the extra days worked must be provided; and
DOVER WHEREAS, the state should develop a recertification
process to ensure that teachers and other professionals
EXECUTIVE ORDER continue to pursue high-quality continuing training; and
NUMBER FIFTY WHEREAS, such a recertification process should not
be overly bureaucratic or burdensome; and
TO: HEADS OF ALL STATE DEPARTMENTS, WHEREAS, ideally, professionals who obtain salary

AGENCIES AND AUTHORITIES, AND ALL scale credit for continuing education under a reformed
POLITICAL SUBDIVISIONS AND salary schedule should thereby satisfy any continuing
GOVERNMENTAL UNITS OF THE STATE OF education requirements of the State’s certification system

DELAWARE and they should not be subject to additional continuing
education requirements; and

RE: ESTABLISHING THE EDUCATION SALARY WHEREAS, any reform of the salary schedule should

SCHEDULE IMPROVEMENT COMMITTEE improve Delaware’s ability to recruit the brightest new

teachers; and

WHEREAS, the State of Delaware is fortunate to WHEREAS, any reform of the salary schedule should
have thousands of dedicated Delaware teachers anduarantee that current employees retain all their current
principals who have devoted their careers to educating ourights under the existing schedule but also provide
children; and enhanced incentives for current employees to pursue

WHEREAS, the State recognizes that the professionahigh-quality, classroom-relevant training and to devote
development of these educators is essential to educatioadditional days to staff and curriculum development
reform; and activities; and

WHEREAS, the State has greatly increased WHEREAS, affected stakeholders -- particularly
professional development funding during the last five teachers -- should have an opportunity to participate in the
years to help educators improve their skills, knowledge,consideration of improvements to the salary schedule; and
and performance and to bring the State’'s academic WHEREAS, a committee with strong teacher
standards to life in the classroom; and organization representation should be formed to consider

WHEREAS, the State’s salary schedule for educatorsimprovements and seek input from affected stakeholders;
is designed to provide financial rewards to educators whaand
obtain genuinely relevant graduate-level degrees and WHEREAS, the committee’s consideration of
credits; and improvements in the salary schedule should be designed

WHEREAS, the premise of this large investment is to produce an improved schedule for implementation for
that teachers who obtain graduate degrees and credits wifitarting teachers in the 1999-2000 school year; and
perform better in the classroom; and WHEREAS, to that end, the committee shall consider

WHEREAS, this premise is a good one if backed by as a focal point for reform the improved salary schedule
requirements that the graduate degrees and graduatutlined in Exhibit A to this Order.
credits obtained be rigorous and be relevant to improving
classroom performance. Unfortunately, the system has NOW, THEREFORE, |, Thomas R. Carper, by the
not been backed by such requirements. The salarauthority vested in me as Governor of the State of
schedule provides compensation for graduate degreeBelaware, do hereby declare and order as follows:
which are not relevant to the professional’s school duties, 1. The Education Salary Schedule Improvement
and -- despite the clear language of the law to the contrarCommittee shall be created and shall consist of the
-- the schedule has been administered in such a manner é&sllowing members: five members appointed by the
to permit salary credit for in-service credits which do not Governor, one of whom shall be Chairperson; the
involve graduate level work; and President of the Delaware State Education Association

WHEREAS, the salary schedule should therefore be("DSEA”), or her designee; the Executive Director of the
reformed so that it rewards only genuinely relevantDSEA, or his designee; the Chairpersons of the Joint
graduate level training, and so that it rewards nationalFinance Committee, or their respective designees; the
teacher certification and the pursuit of graduate levelChairperson of the Professional Standards Council, or her
career specialty certificates; and designee; and the President of the Delaware Chief School

WHEREAS, the salary schedule should also beOfficers Association, or her designee.
reformed so as to provide for a longer work year for new 2. The Committee shall consider reforms to the
teachers so as to address the shortage of time for staff arfstate’s salary schedule for education professionals so as
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0 . 1) ensure that the schedule provides positive salary
incentives for relevant and rigorous graduate level
continuing education and ensure that the schedule does
not provide incentives for continuing education which is
not of such relevance and quality; 2) address the need for
more time for teachers to participate in staff and

STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

curriculum development activities by paying teachersEXECUTIVE ORDER
more in exchange for more days worked; 3) provide NUMBER FIFTY-ONE

Delaware teachers with competitive starting salaries and

the opportunity to be rewarded for pursuing national TO:

certification, relevant graduate degrees, and career
certificate specialties and for undertaking leadership roles
which require additional hours of work; and 4) provide a
sound basis for implementing an efficient recertification
process to guarantee the continued professional

development of all school professionals. The RE:

recommendations for improvement shall guarantee that
current teachers and administrators may elect to continue
to be compensated under the existing salary schedule or to

HEADS OF ALL STATE DEPARTMENTS,
AGENCIES AND AUTHORITIES, AND ALL
POLITICAL SUBDIVISIONS AND
GOVERNMENTAL UNITS OF THE STATE OF
DELAWARE

ESTABLISHMENT OF RECOMMENDATIONS
ON THE COIN DESIGN FOR THE DELAWARE
QUARTER DOLLAR COMMEMORATIVE
COIN

opt-in voluntarily to any new salary schedule under
procedures which are fiscally responsible. The WHEREAS, the United States Congress approved
Committee shall also make recommendations to improveand the President signed Public Law 105-124, the “Fifty
the incentives for current teachers to pursue high-qualityStates Commemorative Coin Program Act” (the “Act”) to
training, and the ability of school districts to direct staff to “honor the unique Federal republic of 50 states that
relevant training. The Committee shall also addresscomprise the United States” and “to promote the diffusion
whether teachers and administrators should be paid off obf knowledge among the youth of the United States about
the same salary schedule. the individual states, their history and geography, and the
3. The Committee shall seek input from affected rich diversity of the national heritage”; and
stakeholders including local school boards, teachers, WHEREAS, five state quarter dollars will be issued
principals, other school administrators, and parentevery year beginning in 1999 in the order in which the
organizations. States ratified the Constitution or were admitted into the
4. The Committee shall presentits recommendations,Union; and
including a fiscal note and implementing legislation, to WHEREAS, Delaware was the first state to ratify the
improve the State’s education salary schedule to me orConstitution of the United States; and
October 15, 1998 so that such recommendations for WHEREAS, Delaware will be among the first five
change can be considered for inclusion in the proposedtates which coins will commemorate; and
budget for fiscal year 2000 to be presented to the General WHEREAS, under the Act, the Governor of the State
Assembly in January, 1999. of Delaware is responsible for establishing a selection
5. The Department of Education and the Stateprocess and submitting coin concepts which are
Budget Office shall provide staff assistance to the emblematic of the State of Delaware to the Citizens
Committee. Commemorative Coin Advisory Committee and the Fine
Arts Commission of the United States for consideration,
Approved this 20 day of January, 1998 with final approval by the Secretary of the Treasury.
Thomas R. Carper
Governor

NOW, THEREFORE, I, THOMAS R. CARPER, by
the authority vested in me as Governor of the State of
Delaware, do hereby declare and order that:

Attest: 1. Delaware residents are hereby encouraged to
Edward J. Freel submit design concepts for consideration.

Secretary of State 2. The Delaware Arts Council is hereby assigned
the responsibility for submitting coin concepts to the
Governor.

3. The Council shall solicit and receive coin
concepts from Delaware residents for consideration.
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4. The Council shall review such coin design

concepts and recommend five concepts for submission t®esigns shall have broad appeal to the citizens of the State

the Governor. During this process, the Council shall:  and avoid controversial subjects or symbols that are likely
(a) Give highest consideration to concepts to offend.

which promote Delaware’s rich heritage and recognize

Delaware’s historical significance as the “First State” of Suitable subject matter for design concepts include State

our nation; and landmarks (natural and manmade), landscapes, historically
(b) Abide by the federal design concept significant buildings, symbols of State resources or

standards provided for in the Act, which are outlined in industries, official State flora and fauna, State icons (e.g.,

Attachment A to this Order; and Texas Lone Star, Wyoming bronco, etc.), and outlines of
(c) Abide by the state design concept standardsthe State.

provided for in the Act, which are outlined in Attachment

B to this Order; and State flags and State seals are not considered suitable for
(d) Meet no later than February 28, 1998 to designs.

review the coin design concepts submitted to it; and
(e) Consult with Delaware historians, Delaware No inscriptions should be included in the State design

art and design experts, members of the Delaware Heritageoncept.

Commission, the Delaware Historical Society, Delaware

coin experts, and Delaware residents in its review of theConsistent with the authorizing legislation, the State are

coin design concepts; and encouraged to submit concepts that promote the diffusion
() Recommend five coin design concepts to me of knowledge among the youth of the United States about
no later than February 28, 1998. the State, its history and geography, and the rich diversity

of out national heritage.
Approved this 2nd day of February, 1998

Thomas R. Carper Priority consideration will be given to designs and
Governor concepts that are enduring representations of the State.
Coins have a commercial lifespan of at least 30 years and
Attest: are collected for generations.
Edward J. Freel
Secretary of State Inappropriate design concepts include, but are not limited
to the following: logos or depictions of specific
Attachment A commercial, private, educational, civic, religious, sports,
or other organizations whose membership or ownership is
FIFTY STATES COMMEMORATIVE COIN not universal.
PROGRAM
Concepts or background materials submitted to the Mint
Design Concept Parameters which are covered by copyright, trademark, or other rights
(such as privacy and publicity rights) must include a
Legislation release acceptable to the Mint from the rights owner that

Public Law 105-124 provides for designs to be submittedallows the concept or materials to be used on the coin, in
in accordance with the design selection and approvamarketing and promotional materials, and on the Mint's
process developed by the Treasury Secretary in the soleebsite for unlimited worldwide distribution without
discretion of the Secretary. The law further requires thatcharge or restriction.

“because it is important that the Nation's coinage and

currency bear dignified designs of which the citizens of Attachment B
the United States can be proud, the Secretary shall not
select any frivolous or inappropriate design” and “no Delaware guidelines
head and shoulders portrait or bust of any person, living or Fifty States Commemorative Coin Program
dead, and no portrait of a living person may be included in
the design.” Eligibility :
Delaware residents of all ages are encouraged to
Criteria submit coin concepts.
Designs shall maintain a dignity befitting the Nation’s
coinage.
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Criteria :

Each coin concept must be accompanied by a written
description, no longer than 100 words in length, which
describes the reasons for consideration of the concept; and
the name, address, and daytime telephone number of the
individual who submitted the coin concept.

Individuals may submit only one coin concept.

Coin Concepts must be submitted on paper no larger
than 12" X 24".

No slides, film, transparencies, or 3-dimensional
designs or photography will be accepted.

Coin concepts must meet the federal design concept
parameters.

Deadline

Coin Concepts must actually be received by 4:30 p.m.
on February 24, 1998. Concepts post-marked that date but
not received will not be accepted.

No late entries will be accepted.

Contact:
Coin Concepts should be submitted to:
Eva Hays
Secretary of State’s Office
State of Delaware
401 Federal Street, Suite 3
Dover, DE 19901
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GOVERNOR’S APPOINTMENTS
BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
Board of Directors of the Mr. Marvin P. Thomas Pleasure of the
Riverfront Development Governor
Corporation
Council on Hispanic Affairs  Ms. Maria Madera 01/15/01
Ms. Elba Quiles 01/15/01
Mr. Antonio A. Valdes 01/15/01

Delaware Commission for
Women

Department of Health and
Social Services

Governor’s Task Force on
School Libraries

Juvenile Justice Advisory
Group

Ms. Kathryn Montgomery, Chairperson Pleasure of the

Governor
Ms. Geraldine Lewis-Loper 03/29/98
Dr. Gregg C. Sylvester, Secretary Pleasure of the
Governor
Ms. Beth Anderson 01/15/01
Dr. Kathleen Berhalter 01/15/01
Ms. Jacqueline S. Harris 01/15/01
Ms. Catherine W. Wojewodzki 01/15/01
Mr. Justin Galloway Pleasure of the
Governor
Ms. Jennifer Hollis Pleasure of the
Governor
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THE FOLLOWING OPINIONS WERE ON

FILE AS OF FEBRUARY 15, 1998 you asked for an accounting of “finding allocations
received and expenditures encumbered on those funds”

including: the names of persons who received those funds;

STATE OF DELAWARE the dates they received them; the funds allocated to them;
DEPARTMENT OF JUSTICE dates, costs and names associated with services
ATTORNEY GENERAL OPINION performed; dates, costs of materials purchased, and by

NO. 97-1B06 whom; travel expenditures; capital outlays; and indirect

costs. In your letter of complaint to this Office dated

March 17,1997 November 12, 1996, you alleged that the School District

had not complied with your FOIA request.

On October 29, 1996, the School Board wrote to
you stating: “Attached are the reports that you requested
by your October 26, 1996 letter.... [T]he reports are quite
403 Sharon Court detailed and could be hard to follow. I've included a list
Middletown, DE 19709 of object codes and of transaction codes that should be of
some help to you. My offer inviting both of you for
further explanation or to review any paper documentation
still stands.” By letter dated December 3, 1996, our Office
determined that “the School District has already complied
with your request for accounting information. To the
extent it has not, there is an outstanding offer ‘to review

Pursuant to 29 Del.C. Section 10005, we have@ny Paper documentation.” Accordingly we do not find
consolidated the various complaints you made to this2ny FOIA violation with respect to the productllon_of“
Office alleging that the Appoquiminink School District Public records requested by you from the School District.
(“School District”) violated the Freedom of Information As to your allegations of financial improprieties
Act, 29 Del.C Sections 10001-10005 (“FOIA"), by not by the School Board, we stated in our December 3 letter
allowing you reasonable access to public records. Thidhat we “are referring those matters to the State Auditor’s

letter is our written determination addressing those Office for possible investigation. We understand that you
complaints. have asked the Department of Public Instruction to

Since you have made several FOIA requests tolnVestigate your concerns as well.”
the School District in recent months, a complete By letter dated December 2, 1996, you made
procedural history is in order. another FOIA request to the School District for

By letter dated September 30, 1996, you documents relating to the Minker Construction arbitration
requested information from the School Board about@Wward. By letter dated December 3, 1996, the School

parental involvement programs. You alleged that theBoard responded to that request, enclosing eleven

School District received state and federal grant monjesdocuments. — Superintendent Marchio also invited you,
but “never instituted” those programs. after reviewing the information, to contact him “if there is

By letter dated October 7, 1996, the School @Y other information that can be of benefit to you.”
District informed you that “we will respond in a timely By separate letter dated December 2, 1996, you
manner,” but due to other pressing school business, thef!SC asked the School District for copies of approved
could not respond within the seven days you hadProgram budg.ets and final reports for eight state and
requested. The School District did reply to your requesthderal education grantsln response to your other FOIA
for information by letter dated October 17, 1996. request of that same day, the School Board had stated that
Apparently, you had not yet received that response whefihe “request for information will take a few days longer to
you wrote your letter dated October 18, 1996 to the@Ssemble.” .
Department of Public Instruction, lodging a “formal Your second FOIA complaint letter, dated
complaint and request for investigation concerning theDecember 16, 1996, was received by this Office on

federal and state funding of the Appoquinimink School P€cémber 20, 1996. In that letter you state that,
District.” “[rlegardless of Mr. Marchio’s statements,” you “are of

By letter dated October 26, 1996 to the School the opinion that the information we requested has not been

District, you made a FOIA request for an accounting of forthcoming. We have only received sporadic
various state and federal education grants. Specificallydocumentation, and none is detailed enough to address

Ms. Kathy Slaney
Ms. Marie E. Page

RE: Freedom of Information Act Complaint Against
Appoquinimink School District

Dear Ms. Slaney and Ms. Paige:
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any of our concerns regarding exact expenditures of thé@ccess to public records for the eight state and federal
allocated grant money.” Specifically, you mentioned the education grants that were the subject of your first FOIA
“names of persons who received funding” as part of thecomplaint to this Office.

information you had requested but not received. You have received at least some of the documents

By letter dated December 20, 1996, our Office responsive to your FOIA requests under cover of letters
asked the School Board to respond to that FOIAdated October 29 and December 17, 1996 from the School
complaint. The School Board had already closed for theDistrict. The issue, therefore, is whether the School
Christmas holidays, but our Office received a voice-mail District has made available all public records relating to
from Superintendent Marchio, letting us know that he the state and federal education grants which are
would respond to our letter as soon as possible after theesponsive to your FOIA requests and not exempt from
schools re-opened on January 2, 1997. disclosure.

By letter dated January 3, 1997, the School Board According to a transcript of the October 22, 1996
enclosed a copy of its letter dated December 3, 1996 (witt5chool Board meeting (Appendix ‘F” to your original
attached documents) responding to your FOIA request ofetter of complaint), financial information regarding such
December 2 regarding the Minker Construction arbitration.grants is maintained in a computerized State accounting
The School Board also enclosed a copy of its letter date@ystem. The State assigns an appropriation code to each
December 17, 1996 (with attached documents) respondingeparate grant, and each grant has its own separate
to your second FOIA request of December 2 regarding theaccount. The School District puts information such as
grants. The School Board confirmed that you had metmonies received and monies spent in the computer
with school officials on two occasions (November | and system. It then receives periodic computer generated
December 2) to go over your requests for public recordsaccounting reports from the State. The School Board

We received another letter from you dated keeps copies of all of the original paper documents (for
January 9, 1997 enclosing a copy of a transcript of aexample, purchase orders). The School Board also has
meeting between you and school officials on November 1,computer terminals that can access the State main frame to
1996, and alleging that school officials have violated obtain a print-out, for example, of all expenditures made
federal law by “supplanting” grant funds for education. pursuant to a particular grant and all appropriations.
Again, as we informed you in our letter of December 3, FOIA defines “public record” as “information of
1996, those allegations of financial improprieties areany kind, owned, made, used, retrieved, received,
outside the jurisdiction of this Office. produced, composed, drafted or otherwise compiled or

By letter dated February 19, 1997, we asked thecollected, by any public body, relating in any way to
School District to clarify the existence of budgets and public business, or in any way of public interest, or in any
final reports for the eight education grants that were theway related to public purposes, regardless of the physical
subject of your December 2 FOIA request. By letter datedform or characteristic by which such information is
February 24, 1997, we received the School Board’sstored, recorded or reproduced.” 29 Del.C. Section
response, confirming that final reports are completed andl0002(d). Like the federal Freedom of Information Act,
available for inspection and copying for all of the federal this expansive definition “makes no distinction between
grants (Title I, Title H, Title IV, Title VI, Perkins, Goals records maintained in manual and computer storage
2000, and the federal portion of the Carnegie Grant).systems.... It is thus clear that computer-stored records,
Quarterly reports submitted to the Department of Publicwhether stored in the central processing unit, on magnetic
Instruction regarding the Curriculum Development Grant tape or in some other form, are still ‘records’ for purposes
are also available for inspection and copying. Accordingof FOIA.” Yaeger v. Drug Enforcement Administration,
to the School District, it is not required to report on the 678 F.2d 315, 321 (D.C. Cir. 1982).
state-funds portion of the Carnegie Grant. In its letter to FOIA, however, “does not require a public body
you dated January 3, 1997 enclosing budgets for the eightio create public records that do not exist,” nor does it
grants, the School neglected to include a copy of the fiscatequire a public body to compile the requested data from
year 1996 budget for the Carnegie Grant. The School'other public records that may exist.” Att'y Gen Op., 96-
District has informed us that this budget is available for|B28 (Aug. 8, 1996). Accordingly, a public agency is not
your inspection and copying. required to produce computerized data in a special format

Your December 3 request for public records requested by a citizen. Itis not “necessary for a computer
relating to the Minker Construction arbitration was operator to create new records through a ‘computer run,’
honored by the School District. Your most recent FOIA i.e., a search of the online database, accomplished by
complaint does not specifically mention that request, andentering the [requesting party’s] search criteraabriels
we assume that your remaining FOIA concerns are abouy. Curiale, App. Div., 628 N.Y.S.2d 882 (1995). Nor does
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FOIA obligate an agency to “develop a program to copy documents (such as travel vouchers, purchase
accomplish this task for the purpose of complying with orders, expense accounts) evidencing how grant monies
[the FOIA] request.” a FOIA requires public bodies, such were spent, which have not been provided to you. That
as the School District, to provide “reasonable access” tanformation forms, in part, the basis for weekly and
public records for inspection and copying. 29 D-d. C. monthly computer-generated reports for each grant,
Section 10003(a). The act does not define “reasonablevhich has its own unique accounting code.

access,” but this Office has construed that term to require Those computer-generated reports (as distinct
the requesting party to describe the documents soughirom the final reports for each grant) are “public records”
with sufficient specificity to allow the public body to for purposes of FOIA and are not exempt from disclosure.

locate the records with reasonable diligenS&ee Att'y In addition, any hardcopy documents which form the
Gen. Op, No. 95-1B24 (Aug. 7, 1995). basis of those reports are also disclosable public records.

Like the federal Freedom of Information Act and The School Board has suggested that the volume of these
the public records laws in many other states, the Delawar@ublic records is quite large, and to produce them would
FOIA does not contain an exception to disclosure forbe a great administrative burdérBut that is not a valid
requests deemed by a public agency to be burdensomeeason, under FOIA, for not producing all of the public
The issue of whether a request sufficiently describes theecords requested by you.
public records sought, so that they can be located with The School Board is entitled to a reasonable
reasonable effort, is distinct from whether there might beamount of time to make these public records available for
an administrative burden involved. Every public recordsinspection and copying. See Att'y Gen. Op. 91-1003 (Feb.
act “contemplates there will be some burden in complyingl, 1991) (time to respond to a FOIA request for public
with a records request. . . State Board of Equalizationv. documents must be “reasonable,” which depends on such
Superior Court, 10 Cal.App 4th 1177, 1190 n. 14 (1993).factors as the need to search for and collect the requested
If a request for public records sufficiently identifies the records, and the volume of the records). We think it
documents sought, “the burden imposed on the agency iappropriate that they be made available for inspection and
irrelevant.” State of Hawaii Organization of Police copying within sixty days of the date of this letter. We
Officers v. Society of Professional Journalists, Haw. emphasize again that the School Board is not required to
Supr., 927 P.2d 386,403 (1996). A public agency maycompile any lists of information contained in public
have a legitimate ground not to comply with a freedom ofrecords, or to answer questions in a format requested by
information act request if the request is so vague that thehe complainants. Moreover, if any record “is in active
agency “does not know what plaintiff wishes to see oruse,” the School District can “so inform the citizen and
where to locate it.'Sean v. Gottschalk, 502 F.2d 122, make an appointment for said citizen to examine such
125-26 (4th Cir. 1974), cert. denied, 425 U.S. 904 (1976).records as expediently as they may be made available.” 29
But it is not grounds for withholding disclosure to cite Del. C. Section 10003(a). If the School District has
“the sheer bulk of the material to which access is soughtalready promulgated a rule or regulation, it can charge a
and the accompanying expense and inconvenience ofeasonable fee “for copying of such records.” Id. Section

making it available for inspection.... fd. 10003(b).

With regard to your December 2, 1996 FOIA
request, we find that the School Board substantially Very truly yours,
complied with your request by sending you copies of the W. Michael Tupman
budgets and reports (that exist) relating to the state and Deputy Attorney General

federal grants under cover of letter dated December 17,

1996. It came to light during our factfinding that some of APPROVED:

the reports provided to you did not cover the full life of the

particular grant, but the School Board has confirmed thatMichael J. Rich, Esquire
final reports for all of the federal grants are available for State Solicitor
inspection and copying, as well as the budget for the
Carnegie grant.

We find that your requests for access to public
records regarding the grants are reasonably specific. We
further find that, with regard to your October 26, 1996
FOIA request, the School Board has not afforded you
reasonable access to all public records relating to the
grants. In particular, the record shows that there are hard-
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STATE OF DELAWARE information you seek is contained in public records other
DEPARTMENT OF JUSTICE than in the list form you requested, the School District has
ATTORNEY GENERAL OPINION offered to make those records available to you.
NO. 97-1B07 The second document you asked to see was “a
copy of the state law and the BOE policy on how these
March 26, 1997 funds [generated from “non-tax” sources] are to be
accounted for and utilized.” The School District states that
Ms. Sharon Beegle it does not know what you mean by “BOE” policy. We are
127 Brierley Lane not sure either. In any event, the School District’s
Bear, DE 19701 response was that a copy of any state law “would be more
appropriately sent to the Legislature,” and also is
RE: Freedom of Information Act Complaint Against available in “a public library.” Official codifications, such
Colonial School District as state laws and federal regulations, are not within the
purview of the public records law, even if the School
Dear Ms. Beegle: District might have copies of those laws or regulations in

its files. “Not every document which comes into the
This letter responds to your facsimile of February possession or custody of a public official is a public
26, 1997 to the Attorney General’s Office alleging that therecord. It is the nature and purpose of the document, not
Colonial School District (“School District™) violated the the place where it is kept, which determines its status.”
Freedom of Information Act, 29 Del.C. Sections 10001- Linder v. Eckard, lowa Supr., 152 N.W.2d 833, 835
10005 (“FOIA"), by not providing you with information (1967).
you had requested. Of your nine remaining requests for information,
By letter dated February 26, 1997, we asked thethe School Board chose to provide you with all or part of
School District to respond to your complaint. By letter the information you asked for regarding: percentage raise
dated March 6, 1997, we received the School District'son salaries of administrators; employee benefits; legal
response. expenditures; amount of money spent on a referendum;
In four letters dated January 21, 1997 to Mr. and income from facility rental and athletic events. In
Monroe Gerhart, you asked for various information in response to your question where you could find copies of
accordance with Section 10003 of FOIA. Title 29 Del. C. state laws and federal regulations regarding accounting
Section 10003(a) provides that “[a]ll public records shall and utilization of “non-tax” sources of income, the School
be open to inspection and copying by any citizen of theDistrict referred you to the State legislature and the public
State during regular business hours by the custodian of thiébrary.
records for the appropriate public body.” FOIA does not Of the four remaining requests for information,
require a public body, such as the School District, tothe School Board responded as follows:
provide information in the form of answers to questions
from a citizen. Nor does FOIA require a public body to List of all administrators supplied with a car, make model
compile information from public records in the fonn of a and year, monthly expense for leasing, source of payment
list or other format requested by a citize3ee Att'y Gen.  (School District or State) - The School Board states that it
Op. No. 96-1B28 (Aug. 8, 1996). The School District’'s cannot respond to this request for information because the
responses to you and to this Office reflect this generaBoard does not lease any vehicles and “[a]ll vehicles have
statement of law. multiple users and none are exclusively used by a single
Of the eleven separate requests for informationindividual.”
you made in your four letters of January 2 1, 1997, only
two asked to inspect or copy documents. The first wasNames and positions of employees issued a cellular phone
“the voter list for the recent December referendum.” The and their monthly expenses; number of beepers issued to
School District's response was that no such list existedadministrators -- The School District does not “issue”
“because the District did not formulate a list of those cellular phones or beepers. Some cellular phones are
individuals. However, we do have records of individual owned by the District and the District pays for all business
participation that could be made available upon requestelated calls; some phones are owned by employees, and
and scheduling with our office for you to go through, .. .” the District reimburses them for business related calls.
Under FOIA, a public body is not required to create a“Similarly, some beepers are owned by the District, but
public record that does not exishee Att'y Gen. Op. No. some employees own and use beepers for District
96-1B28 (Aug. 28, 1996). To the extent that the business.”
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STATE OF DELAWARE

List of income generated by vending machines and DEPARTMENT OF JUSTICE
student pictures -- The School District does not have this ATTORNEY GENERAL OPINION
information, because it “is not involved in the operation of NO. 97-1B08

[either]. These monies are handled through individual

organizations such as clubs, faculty and staff organizations, April 10, 1997

and parent organizations.”
Mr. Clarence J. Barker
You also asked whether “it is true that the [School P.O. Box 2
District] recently purchased 2 new plumbing trucks at aMilton, DE 19968
cost of over $32,000,00 each. Please explain any
exaggerations.” The School District denied that it hadRE:  Freedom of Information Act Complaint Against
purchased two plumbing trucks at that price, and contend$Sussex County
that any further response to your question is not required

under FOIA. Dear Mr. Barker:
Based on your complaint and its attached
documents, and the School Board’s response, we do not This letter is our written determination in

find that the School Board has committed a violation of response to your complaint alleging that Sussex County
the public records requirements of FOIA, 29 Del.C. (the “County”) violated the Freedom of Information Act,
Section 10003. Most of your questions and requests fo29 Del.C. Sections 10001- 10005 (“FOIA”), by not
information would call upon the School District to providing you with documents you requested.
compile lists and extract information from other On March 6, 1997, you faxed us a copy of a letter
documents, which FOIA does not require the Schooldated February 24, 1997 which you had sent to the
District to do. To the extent the School District decided to County. By letter dated March 13, we asked the County to
provide you with some of the information you requested,respond to your complaint. By letter dated March 21,
it did so voluntarily, and FOIA is not a basis for 1997, we received the County’s response.
compelling more complete or responsive answers. You asked the County for “a copy of the official
Of course, if the information you have asked for complete billing submitted by Delmarva Paving to
is contained in public records of the School District, thenwhomever it was sent for the paving of our road.” The
you can direct a reasonably specific request to the Schodfounty’s response was “that no document exists in the
District to inspect and copy those records, provided thafiles of Sussex County, Delaware, or within its control
they are not privileged or otherwise exempt from which would provide Mr. Barker with the information he
disclosure under FOIA. We point this out because therequests concerning the billing of Delmarva Paving.” The
information you seek regarding automobiles, cellular County further explained:
phones and beepers may very well be contained in
documents which the School Board has. Under FOIA, theDelmarva Paving was the subcontractor of R.E. Pierson
School Board may be required to produce thoseConstruction Co., Inc. and Pierson’s bid was based upon a
documents to you for inspection and copying, since theyunit price of per foot of pipe laid which included also the
involve the expenditure of public funds. repair and restoration of all roads and surface areas
disturbed by it under the terms of that subcontract.

Very truly yours, Thus, repaving is integrated into the bid of Pierson, is only
W. Michael Tupman incidental to the whole project and there are no billings
Deputy Attorney General from Delmarva Paving that specifically address paving of
the road at Pine Valley.
APPROVED:
FOIA requires public bodies to make available
Michael J. Rich, Esquire for inspection and copying to any citizen of the State of
State Solicitor Delaware “[a]ll public records.” 29 Del.C. Section

10003(a). A “public record” includes any document

“owned, made, used, retained, received, produced,
composed, drafted or otherwise compiled or collected” by
a public body “relating in any way to public business, orin

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




ATTORNEY GENERAL OPINIONS 1443

any way of public interest, or in any way related to public transaction of public business.” 430 So.2d at 444.
purposes....... Id. Section 10002(d). Similarly, Pierson is not an agency of the State of
The County’s attorney has attested that it did notDelaware or its subdivisions. The records of its billing
receive any bills from Delmarva Paving: or the Pine RoadWith a subcontractor like Delmarva Paving therefore are
paving project. The County had a contract with R.E., not subject to disclosure under FOIA.
Pierson Construction Company (“Pierson”) for general There may be instances where records of a
contracting work. The bills submitted by Pierson to the Private contractor are required to be provided to a state
County subsumed the costs of the subcontracting worl&gency by the express terms of a public contréee L.E.
done by Delmarva Paving, and therefore the publicHarold, supra (private contractor required to breakout
records of the County do not contain the information youbids of minority and women subcontractors to ensure
seek. compliance with local procurement laws). Or the state
Although Pierson might have documents showing @gency may have an exclusive ownership right to
the amounts billed by Delmarva Paving as a subcontractordocuments produced by a contractor, in which case the
FOIA cannot be used to compel production of documentsdgency can compel their production, even if they are not
in the possession of a private contractor. “[T]he mere actn the agency’s physical possessidee Pathmanathan v.
of contracting with a public body to construct a public State Cloud University, Minn. App. 461 N.W.2d 726
improvement does not mean that the private contractor” i1990). Neither of those exceptions appears to apply in
subject to the public records lav.E. Harold v. Orange this case.
County, Fla. App., 668 So.2d 1010, 1011 (1996). Thus, Based on your complaint and the County’s
when a general contractor contracts out some of the workesponse, we have determined that the County did not
for a state agency, the genera| contractor’s “privateViOlate FOIA. The bllllng records you requested are notin
negotiations with its subcontractors” are not “a properthe actual or constructive possession or control of the
subject of public scrutiny. Simply because a governmentCounty but rather of a private contractor, which is not
agency contracts with a private corporation, the affairs ofsubject to the public records provisions of FOIA.
the corporation do not become the affairs of the

government.’KMEG Television, Inc. v. lowa State Board Very _truly yours,
of Regents, lowa Supr., 440 N.W.2d 382, 385 (1989). W. Michael Tupman
In KMEG Television, the state university Deputy Attorney General

contracted with Rasmussen Communications to create a

sports network. Rasmussen then subcontracted some dfpproved:

the work to local television stations. A television station Michael J. Rich
which unsuccessfully bid then sued under the stateState Solicitor

freedom of information law seeking to compel the
university and the general contractor to produce all bid

documents submitted for subcontracting work. The lowa STATE OF DELAWARE
Supreme Court found that the bid proposals “are not now, DEPARTMENT OF JUSTICE
nor have they ever been, in the possession of the ATTORNEY GENERAL OPINION
University. Rasmussen, a private corporation, solicited NO. 97-1B09

bids and oversaw the bidding procedure as part of its

contractual obligation to create a sports network. The April 21, 1997

records, if any, kept in connection with that endeavor have
not been shared with the University.” 440 N.W.2d at 385. Carol Ellis, Director
In Durham Herald Co. v. North Carolina Low- Division of Professional Regulation
Level Radioactive Waste Management Authority, N.C. 861 Silver Lake Boulevard, Suite 203
App., 430 So.2d 44kert. denid, 435 S.E.2d 334 (1993), Dover, Delaware 19901
the state court of appeals held that records made and kept
by contractors and subcontractors of a state agency, biRear Ms. Ellis:
not actually received by the state agency, were not public
records requiring disclosure under North Carolina’s You have requested the opinion of this office on
pub“c records law. A private contractor is not “[a]n the question of the status of a pUbllC member of the Board
agency of North Carolina governmentor its Subdivisionsy“ of Medical Practice to continue to hold office as a Board
and the contractor’s records are not “made or receivednember.
pursuant to law or ordinance in connection with the You indicate that a presently serving public
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Board member has a son who is completing his medicatonstruction of the term ‘licensed” would be strained,
education in New Jersey. The son is presently a surgicabverly restrictive, and inappropriate.
resident in New Jersey and holds a permit from that state Assuming that the present situation is one which
authorizing the holder of such permit to engage in thewould disqualify an individual from initial appointment to
practice of medicine or podiatry in the second year of athe Board, the question becomes one of the status of an
graduate medical education program in medicine orindividual, presumably properly appointed, who
podiatry. subsequently comes under such a disqualification. Stated
Your question is prompted because of the differently, does the occurrence of the disqualifying event
provision of 24 Del. C 8§1710(b) which concerns the necessarily or automatically result in the removal of the
qualifications for public members of the Board of Medical public member from the office or is further action
Practice and which provides for five public members of required? The answer to this question for this Board is
the Board and then provides in pertinent part: that the disqualifying event does not automatically effect
the removal of the Board member nor, for that matter,
Said public members shall not be or ever have been does it mean that his acts done under the color of authority
licensed in any healthrelated fielghall not be a can be challengedSee Commonwealth of Kentucky cc
member_of the immediate family of someone rel. Breckinridge v. Winstead, et al., 430 S.W.2d 647
licensed in any health-related field, shall not be  (1968).
employed by a company engaged in a directly The individual in such circumstances is viewed
health-related business, and shall not have a as at least @e factoofficer. A de factoofficer is one
material financial interest in the providing of goods  whose title to an office is not good in law but who is in fact
and services to persons engaged in the practice of in the unobstructed possession of his office and is
medicine. (Emphasis added). discharging its duties in fun view of the public in such
manner and under such circumstances as not to present the
A son or daughter would be viewed as a memberappearance of being an intruder or usuréate v. Pack,
of the “immediate family” for purposes of determining the Del. Super., 188 A.2d 524 (1963).
gualifications for public members of the Board of Medical The fact that the Board member may have been
Practice. In Delaware, children, either natural or adoptedyalidly appointed and -that the disability has occurred
are viewed as a “close relative” for purposes of judgingsubsequent to a valid appointment is not material in this
the conduct of state officers and employees. 29 Del.C Sijtuation since the statute specifies the prohibition in
5804(1). terms that a public member may metnor ever have been
As to the issue of whether a permit to practice in . . . (emphasis added). Therefore, under the statute as it
New Jersey equates with being “licensed in any healthpresently exists, when any of the prohibited conditions
related field,” the fact that New Jersey may distinguish occur, the public member becomes ineligible to be a
between a “license” to practice medicine and a morepublic member, and while such a Board member would
limited “permit’ to practice medicine which is given to serve as a de facto officer until ousted, once the right of
medical students while in the second year or beyond of auch officer to serve is questioned, the probable result
graduate medical education program in medicine orseems clear that service as a public board member must
podiatry in the State of New Jersey should not be viewederminate unless the disability can be remov&date v.
as controlling in any deterniination of eligibility for Pack, supra.
public Board member status in Delaware. Even if the New Members of the Board of Medical Practice are
Jersey permit is viewed as only a restricted or limitedappointed by and subject to removal for cause from office
authority to practice medicine, it is, nevertheless aby the Governor who may also fill vacancies on the Board.
“license” within the context of the Delaware Code. The 24 Del.C. § 1710(g).
equivalent authority in Delaware for the New Jersey When a duly appointed Board member becomes
“permit” to practice medicine would be the granting of a disqualified from further service because of the
certificate to practice medicine under 24 Del.C. occurrence of a limiting event and does not otherwise
§1725(a)(2) in what is commonly referred to as anvacate the office, the appointing authority has cause to
“institutional license.” effect the removal of the individual who is no longer
The term “licensed” in the statute is not expressly qualified and provide for his or her replacement by filling
limited to licensure “within the State of Delaware,” and the resultant vacancy.
given the purpose of the restriction, which is obviously to Should you have additional questions concerning

insure that public members not be connected to orthis matter, please do not hesitate to let us know.
associated with the health care industry, any such limited
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Very truly yours,
Michael M. Tischer
Deputy Attorney General

Malcolm S. Cobin
Assistant State Solicitor

Approved:
Michael J. Rich
State Solicitor

STATE OF DELAWARE
DEPARTMENT OF JUSTICE
ATTORNEY GENERAL OPINION
NO. 97-1B10

exempt so long as they continue to hold the exact position
held as of September 1, 1989. Stated differently, child
care personnel employed on or before September 1, 1989
would remain exempt from criminal history record checks
until they transferred, moved laterally or were promoted
to another child care position. As the statute is reasonably
susceptible of dfferent interpretations, it is ambiguous.
Coastal Barge Corp. v. Coastal Zone Industrial Control
Board, Del. Supr., 492 A.2d 1242 (1985). Where a statute
is ambiguous, the intent of the legislature must be
examined.Mosley v. Bank of Delaware , Del. Supr., 372
A.2d 178 (1977).

The synopsis of a piece of legislation is often
helpful in determining legislative purpose together with
reviewing the statue in is entirety. Synopsis language for
this legislation states in part:

April 28, 1997 “[Tlhis Act requires certain individuals who
currently provide child care to submit the
necessary information in order for the Delaware
State Police and the Department of Services for
Children, Youth and Their Families to conduct a
criminal history record investigation to determine
a person’s suitability to provide child care

services.” 67/Del. Laws C. 409

The Honorable Thomas P. Eichler
Department of Services for Children,
Youth and Their Families

1825 Faulkland Road

Wilmington, DE 19805

RE: 31 Del.C. 8§ 309 - Criminal History Information
Relating to Child Care Personnel and Foster and AdoptiveSuitability is to be determined using criteria and

Parents information “reasonably related to the prevention of child
abuse.” 31 Del. C. § 309(h)(1). The Department of
Dear Secretary Eichler: Services for Children, Youth and Their Families

You have asked whether those child care (hereinafter “Department”) which is to make the
personnel exempted from the criminal history record determination of “suitability,” is broadly mandated to “...
check requirement under 31 Del. C. § 309 continue undeprotect and safeguard the well-being of children...” 29
that exemption when they transfer to another position,Del. C. 89001 (a). These provisions, the placement of the
move laterally or are promoted. By way of this informal criminal history record requirements in the Delaware
opinion we answer as follows: Code chapter entitled “Child Welfare” and the assignment

The exemption of 31 Del. C. § 309(c) provides: of responsibility to the Department combine to support a

clear legislative intent to protect the health, safety and
“[a]ll prospective child care personnel are covered  welfare of Delaware children.
by the provisions of this section as well as current In view of the legislative intent of 31 Del. C.
child care personnel who have been providing said 8309, it is our opinion that the General Assembly
child care for a period of less than one (1) year...” anticipated that movement from one child care personnel
position to another, whether resulting from a transfer,
The effective date of this section was September 1, 1990lateral move or promotion, would require that an
thereby exempting child care personnel employed on oemployee who was exempt at the time § 309 became
before September 1, 1989 from the requirements of effective should submit to the criminal history record
criminal history record check. 67 Del. Laws c 409 § 2. check process. The statutory purpose of § 309 is to protect
The phrase “said child care” makes the exemption ofDelaware children who come within the purview, care
§309(c) subject to more than one possible reading. Thend/or custody of the Department. To that end, it is only
first is that child care personnel hired on or before appropriate that any child care personnel changing
September 1, 1989 remain exempt so long as they arpositions within the child care field, just as any new
continuously employed in any child care position. The employee, comply with the criminal history record check,
second interpretation is that child care personnel remaineview provisions and determination of suitability.
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If we can be of further assistance, or if you have
any questions, please do not hesitate to call us.

Very truly yours,
Janice R. Tigani
Deputy Attorney General

Marsha Kramarck
Deputy Attorney General

APPROVED:
Michael J. Rich
State Solicitor

STATE OF DELAWARE
DEPARTMENT OF JUSTICE
ATTORNEY GENERAL OPINION
NO. 97-1B11

May 20, 1997

Senator Patricia M. Blevins,
209 Linden Avenue
Elsmere

Wilmington, DE 19805

Representative Stephanie A. Ulbrich
1018 Summit View Drive
Newark, DE 19713

RE: Effect of Pending Criminal Charges On the
Licensing of Veterinarians

Dear Senator Blevins, and Representative Ulbrich:

charge is pending, and then grant or deny the
license depending on the disposition of the
criminal charge?

3 Can a licensing board suspend or revoke a
license on the basis of a pending criminal charge
that has not resulted in a conviction?

Conclusion

Based on the foregoing legal authorities, we
conclude that the Board can deny an application for a
license if it determines that a criminal indictment against
the applicant shows lack of good moral character
necessary for the safe practice of veterinary medicine. If
a license has already been issued, the Board can
temporarily suspend the privilege of practicing veterinary
medicine in order to protect the public safety, but the
licensee has a right to a prompt post-suspension hearing.
If the licensee is ultimately convicted of a felony or other
public offense involving moral turpitude, then the Board
has statutory authority to suspend or revoke a license for
that reason.

SUMMARY OF OPINION

The Board’s enabling statute authorizes it to deny
a license if the applicant does not demonstrate good moral
character. A pending criminal charge can reflect on moral
character. If the pending criminal charge does not have
any bearing on the applicant's fithess to practice
veterinary medicine, then denial could violate the
applicant’s substantive due process right to practice his or
her profession.

The Board of Veterinary Medicine does not have
authority to withhold issuance of a license pending the

At the Sunset Committee hearing for the Board of outcome of a criminal charge. If an applicant insists on a

Veterinary Practice (“Board”) on March 10, 1997, the

decision one way or the other, the Board must decide on

Board inquired whether legislation was necessary tothe merits without delay. The applicant, however, may
authorize it to deny a license to a veterinarian fromagree to voluntarily withdraw the application or ask the
another state who has any pending criminal charge. ABoard to withhold its decision until the criminal charge is
your request as Co-Chairs of the Sunset Committee, theesolved.

Attorney General's Office submits this opinion.
QUESTIONS PRESENTED

1. Can a person be denied a professional license
on the ground that there is a pending criminal
charge against that person at the time of application
for licensure?

2. Does a licensing board have authority to
withhold the issuance of a license while a criminal

The Board has the inherent authority to
temporarily suspend the license of a veterinarian who has
been criminally charged for conduct that could threaten
the public safety. Due process requires the Board to
provide a prompt post-suspension hearing, but the Board
does not have to stay its administrative proceeding
pending the outcome of the criminal case. Granting a
licensee’s request for a stay may be appropriate, in the
Board’s discretion, to ensure fundamental fairness.

1. A State May Condition The Grant Or Denial Of A
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Professional License On Any Ground Reasonably RelatedkFeb. 28, 1997) (citation omitted).
To The Practice Of That Profession. A statutory requirement of “good moral
character” is common in state business, professional, and
Section 3308(a) of Title 24 of the Delaware Code occupationallicense schemes. “Generally, the Legislature
provides: “Any person desiring a license to practice has authorized particular boards, after considering the
veterinary medicine in this State shall make written factors enumerated in the relevant empowering statute, to
application to the Board. The application shall show thatexercise discretion and consider the general character of
the applicant is a citizen of the United States or anthe applicant.” Linkus, 1997 WL 96599, at p. Il. For
applicant for citizenship, a graduate of a veterinary example, a licensing board can “consider prior criminal
school, a person of good moral character, and such othezonvictions as evidence of moral character...... "Sde
information and proof as the Board may from time to time Yirenkyi v. District of Columbia Hackers’ License
require by rule.” Section 3309 further provides that “if a Appeal Board, D.C. App., 520 A-2d 328, 331 (1987)
disciplinary proceeding or unresolved complaint is (whatever the term “good moral character” may mean in
pending” before a licensing body in another state, “theother contexts, “it surely excludes from consideration for
applicant shall not be licensed until the proceeding ora license any person, such as petitioner, who has been

complaint has been resolved.” twice convicted of an offense [carrying a pistol without a
If the Board finds that an applicant is not license] against the public safety”).
qgualified, it “shall immediately notify the applicant in “The broad authority of the state to place

writing of such finding and the grounds therefor. An restrictions upon those who wish to pursue an occupation
applicant found unqualified may require a hearing on theis not without limitations however. In order to prevent
guestion of his qualification. . .” 24 Del. C. Section arbitrary and capricious use of this power, due process and
3308(b). Section 3314 provides that “in the case of aequal protection require that any regulation of a business
person whose application for a license is denied,” suchmust bear a reasonable and rational relationship to the
hearing shall be held within ten days “after receipt by thestate’s objective.Linkus, 1997 WL 96599, at p. 4.
Board of a written request for a hearing.” In Schware v. Board of Bar Examiners of the
The Board does not have authority to create State of New Mexico, 353 U.S. 232 (1957), the United
substantive qualifications for license applicants in States Supreme Court held that a state cannot exclude a
addition to those set forth in Section 3308(@ge Kramer  person from any “occupation in a manner or for reasons
v. State Board of Veterinary Medical Examiners, La. that contravene the Due Process Clause or the Equal
App., 55 S0.2d 93, 94 (1951) (“nowhere in the act does theProtection Clause of the Fourteenth Amendment.” 353
Legislature grant unto the Board the authority to U.S.at238. In Schware, the applicant for the state bar was
prescribe” the “qualifications to be met by applicants fully qualified to take the written examination, but was
prior to their application for the examination”). The denied the opportunity because of several previous arrests
statute authorizes the Board by rule to specify only thefor civil disobedience, none of which resulted in a
“information and proof’ necessary to meet the statutoryconviction. The Supreme Court held that denial on that
requirements for licensure. ground violated substantive due process because it was
Three of the statutory conditions for a license arbitrary. “The mere fact that a man has been arrested has
(citizenship, required school degree, disciplinary very little, if any, probative value in showing that he has
proceedings in another state) are objective. The thirdengaged in any misconduct. An arrest shows nothing
condition - “good moral character” - is subjective giving more than that someone probably suspected the person
the Board discretionary authority to determine whether anapprehended of an offense.” 353 U.S. at 241 (footnote
applicant meets that condition. omitted). “Arrest, by itself, is not considered competent
evidence either at a criminal or civil trial to prove that a
“[A] person’s right to engage in any lawful occupation is person did certain prohibited acts.” 353 U.S. at 241 n.6
subservient to the legitimate right and duty of the state to(citing Wigmore on Evidence Section 980a).
protect the health, safety, and welfare of its citizens In contrast, irEmery v. City of New Orleans, La.
through the valid exercise of its police power. All App., 473 So.2d 877 (1985), the state court upheld the
occupational licensing emanates from this authority. Forcity’s denial of a liquor license to an applicant who had
the greater good of the public at large, a state, under itéseveral recent arrests and pending charges for possession
police power, is free to place certain restrictions uponof narcotics and stolen property.” 473 So.2d at 878. The
those who wish to enter or practice a particular courtfound thatthe nature of those charges had “a real and
occupation.” Linkus v. Maryland State Board of substantial relationship to promotion of orderly and legal
Heating.Ventilation, Air-Conditioning & Refrigeration distribution of intoxicating beverages.... The requirement
Contractors, Md. Spec. App., 1997 WL 96599, at p. 40of good character and reputation for alcoholic beverage
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‘GUTlet managers I1s reasonaple and not arpirary, and Wee exercising uniettered aiscretion m determining tnat the
defer to the municipality’s broad discretion in setting the indictment indicated bad moral character. But even a
standard and in determining whether it is met by anlegislative provision would have to bear some rational
applicant who has an arrest recondl.’at 880-81 (citation  relationship to the fithess to practice veterinary medicine
omitted). in the State of Delaware. “Numerous decisions have held
In Schware, the applicant for the state bar a statute can constitutionally bar a person from practicing
examination was arrested but “released without formala lawful profession only for reasons relating to his fithess
charges being filed against him. He was never indictedor competence to practice that profession.... The authority
nor convicted for any offense in connection with theseto deny ... a professional license does not contemplate an
arrests.” 353 U.S. at 241. Emery, the applicant for a identical standard of probity should apply to the different
liguor license had not only been arrested but also chargegrofessionals with their different duties, responsibilities
with possession of narcotics and stolen property. There isnd degree of contact with the publigfiorpe v. Board of
a qualitative difference between arrest and indictment forExaminers in Veterinary Medicine, Cal. App., 104
purposes of denying a license. Although an indictmentCal.App.3d 111, 163 Cal.Rptr. 3 82, 3 84 (1980)
does not have “evidentiary value,” it is far “from being a (smuggling of controlled substance directly related to
mere allegation,” and “constitutes a finding by a grandfitness to practice veterinary medicine). Thus, in
jury that a basis exists for subjecting the accused to &irenkyi the municipal ordinance only barred licensure
trial,” with “intermediate restraints upon his freedom. ...” on the basis of indictment for certain crimes which might
Trap Rock Industries, Inc. v. Kohl, N.J. Supr., 284 A.2d put the public safety of passengers at risk, given that cab
161, 169 (1971), cert. denied, 405 U.S. 1065 (1972).  drivers “pursue their employment without supervision
The court of appeals irEmory rejected the and maintain direct and personal contact with the general
constitutional challenge to the licensing statute’s public.” 520 A-2d at 331.
requirement of good moral character as void for In the context of an application for a professional
vagueness. “The required qualification of good charactelicense, the requirements of due process are at a minimum.
and reputation provides an ascertainable standard. ‘Goot{A] protected right in a professional license comes into
moral character’ is a statutory prerequisite for countlessexistence only after a license has been obtained. An
occupations, professions, and positions of civic applicant for a license has merely an expectation of
responsibility.  The term is widely accepted and obtaining a property interest. Such an expectation is not
understood as a concise and meaningful description of aafforded the same protection under the Fourteenth
attribute of a desirable citizen.” 473 So.2d at 881. ToAmendment as is the property right itself\¥Walton v.
require the legislature to define all possible criteria for Board of Examiners of Psychologists , Del. Super., 1991
accepting or rejecting license applicants “...would VVL 35716, at p. 4 (Feb. 21, 1991) (Barron, J.).
undoubtedly have ended in a cumbersome, wordyAccordingly, there is no constitutional due process right
enactment which could have added nothing to the inherento a hearing when a state board decides to deny an
meaning of the words themselves and might well haveapplication for a license. By statute, however, “in the case
detracted from their efficient and effective application.” of a person whose application for a license [to practice
Id. (quoting United States v. Mississippi, 229 F. Supp. 925veterinary medicine] is denied,” the applicant has a right
(S.D.. Miss. 1964)3. to a hearing within “10 days after receipt by the Board of
Whether the Board can deny a license based on @ written request for a hearing.” 29 Del. C. Section
criminal indictment depends upon the nature of the3314(a).
charge. If the charge has no bearing on the applicant’s
fitness to practice veterinary medicine, then a reviewing2. The Board Can Withhold The Issuance Of A
court could find that denial of the license application wasLicense Only So Long As It Is Examining The Statutory
arbitrary and capricious. Charges involving a controlled Criteria For A License.
substance would most likely relate to the applicant’s
professional fithess (especially in a profession where Section 3308(b) of Title 24 of the Delaware Code
prescription privileges attach to the license); a pendingprovides: “If the Board determines that the applicant
criminal charge for a traffic offense probably would not. possesses the proper qualifications, it shall admit the
See Mules v. Maryland Racing Commission, Md. Spec.applicant to the next examination, or, if the applicant is
App., 353 A-2d 664 (1976). eligible for a license without ammination under Section
Legislation expressly authorizing the Board to 3310 of this title, the Board mafprthwith grant him a
deny a license based on a criminal indictment wouldlicense.” (Emphasis added.)
diminish the chance of successful judicial challenge to the In Kelley v. Delaware Alcoholic Beverage
denial of a license application since the Board would notControl Commission, Del. Supr., 423 A-2d 507 (1980)
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(O’Hara, J.), the Alcoholic Beverage Control Commission elect, with the Board’'s consent, to withdraw the
imposed a moratorium on new liquor licenses because o&pplication without proudice and with the ability to refile
arecent court decision calling into question the legality ofafter the disposition of the criminal charge.
Delaware’s licensing scheme. The Superior Court
granted a petition for writ of mandamus to compel the 3. The Board Cannot Suspend Or Revoke A License
Commission to act on a pending application. The powersSolely On The Basis Of A Criminal Charge Unrelated To
of the Commission were limited to those expressly givenThe Practice Of Veterinary Medicine.
in Title 4 of the Delaware Code, and “cannot be extended
beyond a strict construction thereof except with the Title 24, Section 3313 of the Delaware Code sets
approval of the General Assembly.” 423 A.2d at 5 1 Oforth fourteen statutory grounds for suspending or
(quoting 59 Del. Laws c. 107, s. 68). The Commissionrevoking a veterinary license, including: “(5) Conviction
conceded that it did not have express authority not to ruleof a felony or other public offense involving moral
on a license application, but argued that such power wasurpitude;” and “(14) Unprofessional conduct as defined
“implicit” in its “broad grant” of licensing authority. Id. in regulations adopted by the Board.” It is our
The Superior Court rejected that argument. “[T]here isunderstanding that the Board has not adopted any
nothing in Title 4 expressly indicating that the regulations defining “unprofessional conduct” for
Commission has discretion to consider some suchpurposes of suspending or revoking a license.
applications but to refuse to consider or act on others.” In State Board of Medical Examiners v. Weiner,
In Stone and Edwards Insurance Agency v. Inc.N.J. App., 172 A.2d 661 (1961), the State
v. Department of Insurance, Pa. Cmwilth., 636 A.2d 293,Board of Medical Examiners temporarily suspended a
aff'd, Pa. Supr., 648 A.2d 304 (1994), the Pennsylvaniadoctor’s license to practice medicine pending the outcome
Commonwealth Court also granted a writ of mandamus toof a criminal indictment for manslaughter. Citing the
compel action on a license application. Under theSupreme Court's decision i8chware, the New Jersey
Pennsylvania statutory scheme, if the Insurancecourt observed that “the right to follow one’s chosen
Department “is satisfied as to the applicant’'s worthinessprofession is a fundamental element of citizenship and
and all other requirements are met, it must grant aone cannot be prevented from practicing except for valid
license.” Conversely, “if it is not satisfied that the reasons arrived at in orderly and fair fashion.” 172 A-2d at
applicant is worthy, the [Department] will deny the 675. “Implicit in the licensing philosophy, of course, and
application.” 636 A.2d at 302 n.27. But once the expressly provided in such regulatory legislation, is the
Department concluded its investigation of the applicants’power to revoke or suspend the license when the behavior
alleged violations of the state insurance laws, “there is noof the licensee is found to be inconsistent with criteria
adequate remedy for [the license applicants] other tharwhich are stated with reasonable clarity and certainty and
mandamus because the Department’s refusal to take finadre arguably reflective of the State’s interest in
action of the applications precludes any appeal. Thepreservation of the public health and welfark’ The
Insurance Department Act places a duty on theBoard did not have express statutory authority to suspend
Department to either grant or deny applications consistena license pending criminal charges, but the Board had
with its processing, and while the Department does havestatutory authority to suspend or revoke a license for
discretion in the outcome of the determination, it does notconviction of a crime involving morale turpitude. The
have the discretion to refuse to process PetitionersBoard argued, therefore, that it had “i

incidental authority,
applications.” 636 A.2d at 304. to do that which is ‘fairly and reasonably necessary or
The Board’s enabling statute (Title 24, Chapter appropriate’ to implementation of the function expressly
33) does not give the Board authority to withhold the authorized by law.Id. at 676.
issuance of a license during the pendency of a criminal The court agreed in principle that “[sJuch a power
charge, or for any other reason. Indeed, the statutenay be implied from the Board’s overall suspension and
provides that if the statutory criteria are met, the Boardrevocation authority. Among the considerations
‘shall’ grant the application “forthwith.” If there is a persuasive of such a view are the ever-present need for
pending criminal charge, then the Board can exercise itsmmediate and preventative action” to prevent the
discretion to deny the license application, but it mustlicensee from endangering “the public welfare prior to or
decide one way or the other, if the applicant insists on hiduring the pendency of charges and prior to actual hearing
or her right to a hearing. Of course, the applicant can asland disposition.”ld. The court, however, held that this
the Board to defer its decision until the outcome of theimplied power could not be invoked on the basis of a
criminal case, and thereby waive any right to seek a writ ofcriminal charge unrelated to the practice of medicine.
mandamus. Alternatively, the applicant may voluntarily Although the crime of manslaughter was “a serious
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offense against the peace and dignity” of the state, it hademporary suspension is not necessary to protect the
“no direct connection with the physical capacity or public safety. Of course, if the licensee is ultimately
professional methods of the practitioner in a way thatconvicted of a felony or public offense involving moral
would warrant summary measures in order to shield theturpitude, then the Board will have statutory grounds to
public health.” 172 A-2d at 678, 679. revoke or suspend a license for a fixed period of time.

“[W]ith respect to licenses to engage in a Where there are criminal proceedings pending,
business or activity, it is generally said to be implicit that licensees have argued that a parallel administrative
a suspension may be ordered pending investigation wheproceeding will violate their Fifth Amendment right
the public interest so requiresTrap Rock Industries, Inc.  against self-incrimination. The United States Supreme
v. Kohl, N.J. Supr., 284 A.2d 161, 169 (1971), cert. Court has rejected that argument because the licensee can
denied, 405 U.S. 1065 (1972) (citing K. Davis, stillinvoke his Fifth Amendment right not to testify in the
Administrative Law Treatise Section 7.08, at pp. 438-444administrative proceeding. “It would stultify enforcement
(1958), 1970 Supp. Section 7.08, at pp. 331-33)). Theof federal law to require a governmental agency such as
courts in other states have also held that a regulatorghe [Food and Drug Administration] invariably to choose
agency can suspend a license to protect the public safetgither to forgo recommendation of a criminal prosecution
pending the outcome of criminal proceedings, so long ance it seeks civil relief, or to defer civil proceedings
the alleged criminal conduct involved the fitness to hold apending the ultimate outcome of a criminal trialUhited
license. See, e.qg.. City of Indianapolis v. Tabak, Ind. States v. Kordel, 397 U.S. 1, 11 (1970).
App., 441 N.E.2d 494 (1982) (second-hand goods A licensee’s Fifth Amendment rights, however,
dealer’s license temporarily suspended pending criminamight be violated if an agency’s rules would compel the
charges of receiving stolen propertiQaranja v. Perales, licensee’s testimony or if his “failure to testify will be held
Supr. Ct., 535 N.Y.S.2d 892 (1988) (health care providera ground for disbarment or forfeiture of offic@&Vita v.
may be suspended “when an accusatory instrument ha8ills, 422 F.2d 1172, 1177 (3d Cir. 1979). But there is no
been filed which charges a felony related to medicalconstitutional infirmity if the licensee “can, if he wants,
care”). The state, however, must offer the licensee “anassert the privilege in the disciplinary proceeding. He has
opportunity to explain away the criminal charges to no constitutional right to be relieved of the burden of that
obviate the temporary suspensioiirap Rock, 284 A.2d  choice.” 422 F.2d at 1180.
at171. The courts in Delaware have followd¢brdel

The Board of Veteterinary Medicine probably and DeVita. The constitutional right against self-
has the inherent authority to temporarily suspend a licensécrimination is not violated if a parallel civil proceeding
if the licensee is the subject of a pending criminal chargegoes forward at the same time as a criminal proceeding,
that relates to his or her fitness to practice veterinaryeven though the defendant in a criminal case may “be put
medicine. Due process requires that the licensee be givet the difficult choice of having to assert the privilege in a
a prompt postsuspension hearing, and the statute requirgslated civil case.'Insurance Co. of North America v.

a hearing within ten days if the licensee requests. Steigler, Del. Super., 300 A-2d 16, 18 (1972) (O’'Hara,
At that juncture, the Board must balance the needJ.).
to protect the public safety by a continued suspension Although not a violation of the Fifth Amendment,

until the criminal charge is resolved, against the right ofan administrative proceeding to suspend or revoke a
the accused to due process and the right to earn a livindicense may still violate due process and fundamental
See Barry v. Barchi, 443 U.S. 55, 66 (1979). (once anotions of fairness if criminal charges are also pending
temporary suspension has been imposed, the licensee&gainst the licensee. 8ilver v. McCamey, 221 F.2d 873
“interest in a speedy resolution of the controversy (D.C. Cir. 1955), a licensed taxicab operator was arrested
becomes paramount”). Continued suspension is no&nd charged with two counts of rape. While the criminal
justified merely on the basis of an outstanding indictment.charges were still pending, the Board of Revocation and
Nor does the Board sit to decide the merits of the criminalReview of Hackers’ Identification Licenses ordered him
charge. Indeed, the Board most likely will “know nothing to show cause why his license should not be revoked
at all about the [criminal] case,” and “there standsbecause he was unfit to operate a public vehicle. The D.C.
between the licensee and conviction (and hence finalCircuit held that “due process is not observed if an
determination of the revocability of his license) a accused person is subjected, without his consent, to an
presumption of innocence which must be overcome byadministrative hearing on a serious criminal charge that is
evidence demonstrating his guilt beyond a reasonablg@ending against him. His necessary defense in the
doubt.” Weiner, 172 A-2d at 678. The purpose of a administrative hearing may disclose his evidence long in
hearing is to allow the licensee an opportunity to explainadvance of his criminal trial and prejudice his defense in
the criminal charges and to demonstrate that continuedhat trial.” 221 F.2d at 874-75. But “nothing prevents the
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Board, while a criminal charge is pending, from holding a STATE OF DELAWARE
hearing and taking action on the question whether, DEPARTMENT OF JUSTICE
because it is pending, a license should be temporarily ATTORNEY GENERAL OPINION
suspended [to protect the public].” Since temporary NO. 97-1B12
suspension of a license does not involve “a finding of guilt

or a permanent loss of employment, the hearing involved May 20, 1997

... heed not require disclosure of defenses to the criminal
charge. Accordingly, temporary suspension of a licenseCarol Ellis, Director
unlike revocation, pending a serious criminal charge,Division of Professional Regulation
need not be inconsistent with due procegd.’at 875. Cannon Building, Suite 203
If the license hearing goes forward while the P.O. Box 1401
criminal charge is still unresolved, the Board runs the riskDover, Delaware 19903
of having its action challenged on constitutional grounds.
Although discretionary, the Board should consider Re: Twenty-fouDel. C. § 3519(e) - Exemption from
staying its proceeding until the criminal case is over.Licensure
“Undoubtedly there are cases in which a court in the

exercise of its discretion should stay . . . a civil action Dear Ms. Ellis:
pending the disposition of a criminal casPé Vita, 422 You have asked whether unlicensed psychologists
F.2d at 1181 (citingJnited States v. Kordel, supra). on the staff of the University of Delaware Center for

In Moss v. State Personnel Commission, 1987 Counseling and Student Development (“Counseling
WL 16715 (Del. Supr., July 30, 1987) (Stiftel, Pres. J.), Center”) are exempt from licensure for the 6 year period
the State fired an employee for conduct that also gave riseander 24Del.C. §3519(e). For the reasons stated below,
to criminal charges for rape. The State Personnelwe believe that they are.
Commission denied a request for a continuance of an The second paragraph of Bel. C. § 3519(e)
administrative hearing until after the criminal charges was introduced as House Amendment No. | to Senate Bill
were resolved. On appeal, the Superior Court held that th&lo. 61 and was enacted as part of 70 Del. Laws Ch. 57 in
Commission abused its discretion in denying the requesii995. The second paragraph provides:
for a continuance. “[T]he fact that a criminal trial was in
the offing is not sufficient reason for a civil trial “Notwithstanding any contrary provisions in this
continuance even though there could be some possible chapter, any person who is a full-time faculty
prejudice to plaintiff.” 1987 WL 16715, at p. 2. But since member in a nationally accredited doctoral level
the criminal charges were scheduled for trial in the near clinical training program in the State, and who is
future, caution and fairness militated in favor of a stay of  actively pursuing licensure under this chapter for a
the administrative action. This was particularly true  period not to exceed 6 years, may participate in and
because the employee had already been terminated, and may supervise matriculated graduate students in
there was no threat to the safety of other employees at the activities defined as the practice of psychology

workplace. within the context of such programs; and may
conduct any research and teaching activities
Very truly yours related to the activities of such program.”
W. Michael Tupman
Deputy Attorney General There are, therefore, three requirements for a
person to be exempted pursuant to 8§ 3519(e). First, the
APPROVED: person must be a “full-time faculty member.” Second,
Michael J. Rich said faculty member must be in a “nationally accredited
State Solicitor doctoral level clinical training program in the State.”
May 20, 1997 Third, the person must be “actively pursuing licensure

under this chapter for a period not to exceed 6 years.” We
understand from your letter that the two parts of this
statute which are at issue when applying it to the
Counseling Center are whether the staff at the Counseling
Center are “full-time faculty members” and whether the
Counseling Center conducts a “nationally accredited
doctoral level clinical training program training program
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in the State? there is no need to resort to other methods of statutory
In letters to the Board of Examiners of construction. Additionally, the Synopsis of House

Psychologists (“Board”) dated September 30, 1996 andAmendment No. 1 to Senate Bill No. 61 supports our

January 23, 1997, John B. Bishop, Ph.D., Assistant Viceconclusion. The Synopsis states in part:

President for Student Life, states that the persons

employed as psychologists in the Counseling Center are “This Amendment permits the continuation

full-time faculty members according to the Constitution  without interruption of well-qualified clinical

and By-laws of the University of Delaware. He attachesto  programs which provide valuable training for

those letters sections of the University Constitution. doctoral psychology degree candidates, and a

Section | of that Constitution provides that “full-time valuable public service. It allows post graduate

professional members ... in the Center for Counseling and program faculty members, who must spend time

Student Development” are part of the University faculty  researching, teaching, and supervising students,

with full voting membership in the University Faculty. It additional time to comply with psychologist

appears that the Board’s concern is that these persons may licensure requirements...”

not actually be engaging in instructional activity full-

time. We do not read § 3519(e) as requiring that. It In summary, we find that the language of the

merely requires that the person be a “full-time faculty second paragraph of 24 Del. C. § 3519(e) is clear and

member”. The University defines the psychologists in theunambiguous. Nothing in the language suggests that it

Counseling Center as full-time faculty members by itswas intended to apply only to the Department of

Constitution and there is nothing in § 3519(e) to suggesiPsychology and not to programs such as the Counseling

that the General Assembly meant anything other than on€enter®

who is so designated by the institution of higher learning. If you have any further questions, please do not
Second, Dr. Bishop has stated that the hesitate to contact us.

Counseling Center runs an internship program that is

accredited by the American Psychological Association Very truly yours,
(“APA"). We understand that this internship program, or Malcolm S. Cobin
another similar APA accredited program, is a requirement Assistant State Solicitor

for receiving a doctoral degree in psychology for most

accredited programs and, therefore, part of the progranApproved

matriculated graduate students must complete to receivdMichael J. Rich, State Solicitor
their doctoral degree. Therefore, this internship program

is a “nationally accredited doctoral level clinical training

program in the State” in that it is both nationally STATE OF DELAWARE
accredited by the recognized accrediting association as DEPARTMENT OF JUSTICE
well as being a clinical training program at the doctoral ATTORNEY GENERAL OPINION
level since it is part of the course of study needed to be NO. 97-1B13
completed in order to achieve the doctorate degree in

psychology. June 2, 1997

We are aware that some of the Board’s concern is
based on the fact that House Amendment No. 1, whichMr. Richard H. Anthony
contains the language at issue here, was negotiated late .0. Box 653
the session and had in mind the faculty members in the.ewes, DE 19958
Department of Psychology of University of Delaware and
not the Counseling Center. However, as shown above, thE: Freedom of Information Act Complaint Against
clear language of the statute leads to only one result. ACity of Lewes
fundamental rule of statutory construction is “to ascertain
and give affect to the intent of the legislature.” CoastalDear Mr. Anthony:
Barge Corp v. Coastal Zone Industrial Control Board, Del.
Supr., 492 A.2d 1242 (1985) “[I]f the statute as a whole is This letter is our written determination in
unambiguous, there is no reasonable doubt as to theesponse to your complaint alleging that the City of Lewes
meaning of the words used and the Court’s role is thenthe “City”) violated the Freedom of Information Act, 29
limited to an application of the literal meaning of the Del.C. Sections 10001 - 10005 (“FOIA”) by not giving
words.”1d. at 1246. We believe the language is clear andthe required notice of meetings where public business was
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discussed. which stated: “The committee has also requested a
Your letter of complaint dated February 22, 1997 meeting with City of Lewes officials to discuss a number
was received by this Office on February 28, 1997. Byof issues that businesses in the historic district have with
letter dated March 10, 1997, we asked for the City’'sthe City. The meeting is scheduled for Monday, January
response to your allegations that the City had violated the7 at 7:30 p.m. at St. Peter’s Hall.” That notice was also
open meeting requirements of FOIA. Although your listed in the Chamber of Commerce and Visitor Bureau’s
complaint also alleged a violation of the public notice calendar of events.
provisions of theCode of Lewes, we did not ask the City The Mayor and three members of the City
to respond to those allegations since they involved matter€ouncil attended the meeting on January 2, 1997. The
outside the jurisdiction of the Attorney General’'s Office. City, however, contends that “[tlhere was no action taken
In your letter, you alleged that the City had at this public forum. The Mayor and members of Council
violated FOIA in two ways: first, by holding meetings of did not discuss between themselves any matter of public
the Personnel Policy Review Committee during the lastbusiness but rather heard discussion by the Chamber of
two years without notice to the public; and second, byCommerce and the Lewes Business Committee.”
holding a meeting of the Mayor and three council
members on January 27, 1997 to discuss matters of public Summary of the Law
business, again without notice to the public. By letter
dated March 24, 1997 we received a response from the Section 10004 of Title 29 of the Delaware Code
City’s attorney, denying that the City had committed any provides that “[e]Jvery meeting of all public bodies shall
FOIA violations. be open to the public” except as authorized by statute for
By letter dated April 28, 1997, we asked the City executive session. Section 10004(e)(2) further provides:
for additional documents and information, “All public bodies shall give public notice of their regular
which we received on May 2, 1997. meetings and of their intent to hold an executive session
Concerning the first issue, the City Council, at a closed to the public, at least 7 days in advance thereof The
regularly scheduled meeting on April 10, 1995, appointednotice shall include the agenda, if such has been
an “in house” committee to review personnel policy determined at the time, and the dates, times and places of
issues, and to advise and make recommendations to th&uch meetings; . . . .” Section 10004(e)(4) requires that
whole City Council. That committee, which came to be notice “shall include, but not be limited to, conspicuous
known as the Personnel Policy Review Committee (theposting of said notice at the principal place of the public
“Committee”), first met on May 23, 1995. Since then, the body holding the meeting ....... "
Committee has met sixteen more times, most recently on Section 10004(f) requires every public body to
March 13, 1997. According to the City’s attorney, “[e]lach “maintain minutes of all meetings, including executive
meeting was noticed with an agenda at least seven daysessions, conducted pursuant to this section, and shall
prior to the meeting.” Enclosed with the City’'s letter make such minutes available for public inspection and
response were copies of the three-line notices for each afopying as a public record. Such minutes shall include a
the meetings of the Committee. The City’s attorney alsorecord of those members present and a record, by
states that each of those meetings was tape-recorded, amdividual members (except where the public body is a
the tapes “are available for review pursuant to antown assembly where all citizens are entitled to vote), of
appropriate request under Section 10003 of Title 29 of theeach vote taken and action agreed upon.”
Delaware Code.” The Committee is a “public body” for purposes of
Concerning the second issue, the City FOIA. FOIA defines a public body to include any
acknowledges that in January 1997 “the Mayor and“committee, ad hoc committee, special committee,
Councilpersons each received an invitation from theadvisory board and committee, [or] subcommittee, . . .
Historic Lewes Business Conunittee of the Lewesappointed by any body or public official [which] ... is
Chamber of Commerce inviting each “to attend aimpliedly or specifically charged by any other public
workshop with our group at St. Peter’'s Parish Hall on official, body, or agency to advise or to make reports,
Monday, January 27, 1997, at 7:30 p.m.” The invitation investigations or recommendations.” 29 Del.C. Section
listed “areas we feel need to be addressed,” including10002(a). The City does not dispute that the Committee
police coverage, Park and recreation proposals, unevewas appointed by a public official (the Mayor) to give
pavement and sink holes, parking, transient boats, streeddvice and to make recommendations to a public body

cleaning, and Christmas lights.” (the City Council).
The only notice of this meeting was in the
January 1997 newsletter of the Chamber of Commerce, Discussion and Findings

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




1454 ATTORNEY GENERAL OPINIONS

only a “ceremonial acceptancel’evy v. Board of

For each of the seventeen meetings of theEducation of Cape Henlopen School District, Del. Ch.,
Committee, the City posted a notice stating the date, time1990 WL 154147, at p.7 (Oct. 1, 1990) (Chandler, V.C.).
and place of the meeting. None of those notices, however[R]arely could there be any purpose to a nonpublic pre-
included an agenda, as required by Section 10004(e)(2)neeting conference except to conduct some part of the
FOIA defines an agenda to include, at the very least, “adecisional process behind closed doors, . . . [A] sunshine
general statement of the major issues expected to bstatute, being for the benefit of the public, should be
discussed at a public meeting, as well as a statement afonstrued so as to frustrate all such evasive devitgs.”
intent to hold an executive session and the specific ground The City suggests that the meeting attended by
or grounds therefor . ...” 29 Del.C. Section 10003&&e the Mayor and three council members was not subject to
lanni v. Department of Elections of New Castle County, FOIA because the meeting was called by the Chamber of
Del. Ch., 1986 WL 9610 (Aug. 29, 1986) (Allen, C.) Commerce. This Office has previously determined that it
(agenda was insufficient “to alert the public” as to the is irrelevant who sponsors such a meeting. “[A] meeting
matters the public body would consider). as defined in Section 10002(e) does not cease to be a

Furthermore, the City admits in its response thatmeeting because the Council gathers as a result of an
“In]o formal written minutes” were maintained of any of invitation of another public official or body. If the
those meetings of the Committee. Rather, the meeting&gathering’ is ‘for the purpose of discussing public
were tape-recorded. This Office has previously business,’” it would be within the scope of [FOIA],
determined that, even where a public body has taped aegardless of [who] initiated the breakfasAtt'y
meeting, FOIA still requires that minutes be prepared soGen. Op. 94-103 6 (Dec. 15, 1994).

that they are readily available for public inspecti@ee The subjects of discussion at the January 27,
Att’y Gen. Op. 96-1B25 (July 22,1996). 1997 meeting of the Chamber of Commerce were clearly

We find that the City committed two separate “public business.” FOIA defines “public business’ to
violations of FOIA: (1) failure to post agenda for meetings mean “any matter over which the public body has
of the Committee, in violation of Section 10004(e)(2); and supervision, control, jurisdiction or advisory power.” 29
(2) failure to maintain minutes of those meetings, in Del.C. Section 10002(b). The purpose of the Chamber of
violation of Section 10004 (f). We now turn to the issue of Commerce meeting was “not merely for academic
notice of the January 27, 1997 meeting between memberdiscussion” on matters “which would have no effect upon
of the City Council and the Chamber of Commerce. the City.” The News-Journal Co. v. McLaughlin, Del.

The application of the open meeting law to joint Ch., 377 A.2d 358, 361 (1977) (Brown, V.C.). Rather, the
meetings of different bodies does not lend itself to bright matters discussed at the meeting --paving, parking, parks,
lines. On the one hand, there is no “reason why a jointand police -- are “matters over which City Council clearly
discussion meeting of several public bodies with respechad control, supervision and jurisdictiond: See Code of
to matters of mutual public concern should not be as fullyLewes, City Charter, Section 19(i) (charge and
subject to [FOIA] as is a discussion of a single body with supervision of streets, parks, and other administrative
respect to matters of public concerAllen-Deane Corp.  affairs of the city); Section 24 (police force).

v. Township of Bedminster, N.J. App., 379 A.2d 265, 268 The City also contends that the January 27, 1997
(1977). On the other hand, the public policies behind themeeting was not subject to FOIA because the City
act may not be implicated where a joint meeting isrepresentatives took “no action.” INlcLaughlin, the
“informational” only and “not for the purpose of official Chancery Court distinguished the Pennsylvania open
action.”"Woodbury Daily Times Co. v. Gloucester County meeting statute, which applied only “to meetings where
Sewerage Authority, N.J. App., 386 A.2d 445 (1978) ‘formal action’ was taken. Our law is not so limited.
(meeting between local authority and state department oRather, it applies to meetings called to discuss public

environmental protection). business as well as to meetings called to take action on
The issue turns on whether members of a publicpublic business.” 377 A.2d at 362.
body attending such a joint meeting are there simply to In Levy, supra, the Chancery Court again

listen and learn, or whether they actively participate in therejected the notion that FOIA applied only to meetings
discussion or resolution of any issues of public concernwhere a public body intended to take “formal action”, but
Even though the members may not vote on anything at thelid not apply where a school board held a “workshop” at
joint meeting, the same issues may be raised at a latea local restaurant. Under that interpretation, “there would
meeting of the single public body. That creates at leastthébe no remedy to deter Board members from privately
appearance that decisions affecting the public are beingneeting for discussion, investigation or deliberation
crystallized out of the public view, and the public vote is about public business as long as the Board reached no
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formal decision at that private meeting.” 1990 WL need do is to give notice of the attendance by members at
154147, atp. 6. FOIA “recognizes that policy decisions bya meeting sponsored by another body, the date, place and
public entities cannot realistically be understood astime of that meeting, and the subjects to be discussed.
isolated instances of collective choice, but are bestSuch notice requires only a modicum of time and effort,
understood as a decisional process based on inquiryand will help save the City from any FOIA scrutiny.
deliberation and consensus building. Because informal As for remediation, since the meetings of the
gatherings or workshops are part of the decision-makingCommittee were tape-recorded and have been preserved,
process they too must be conducted operily.” the City is directed to prepare minutes of all of the
The City contends that the public had notice of meetings to date, and to prepare minutes for all meetings
the Chamber of Commerce meeting through thethat might be held in the future.
Chamber’s newsletter and calendar of events. FOIA, The most serious violation resulting from the
however, requires that notice of public meetings “shall” complaint is the failure to provide the public with agenda
include “conspicuous posting of said notice at thefor the seventeen meetings of the Committee. Those
principal office of the public body holding the meeting.” meetings have been held over the course of the last two
29 D&J. Q. Section 10004(e)(4) (emphasis added). Inyears. The City Council has charged the Committee with
Att'y Gen. Op. 96-1B26 (July 25, 1996), Us Office an important fimction: to review the City’'s personnel
determined that the county did not satisfy the noticepolicies and make recommendations to the Council,
provisions of FOIA, when it gave notice of a meeting in presumably for the Council to take action. Such action
the county administrator’s report. The purpose ofcould have considerable impact, not only on City
requiring conspicuous posting of notice at the public employees, but also on the citizens at large, who rely on
body’s principal office “is to ensure that no member of the the City for a variety of services. By failing to notify the
public will have to search out to discover public public of the subject matter of its meetings, the Committee
meetings.”ld. could very well have deprived the citizenry of an
We do not find, however, on the basis of this opportunity to monitor and influence issues of important
record, that the City violated the notice requirements ofpublic policy, before they became crystallized for
FOIA in connection with the January 27, 1997 meeting approval by the City Council.
attended by the Mayor and three members of the City We find that the failure to post agenda involved
Council. The Chamber of Commerce is not a public body,“substantial public rights” and was not merely a
and therefore is not required by FOIA to maintain minutes“technical” violation. lanni, 1986 WL 961 0, atp. 6. As a
of its meetings. The City’s counsel has also representeghractical matter, the City cannot recreate two years of
that “the City is unaware of any minutes, notes or anyhistory by re-noticing and holding seventeen meetings of
other documents memorializing or relating to what wasthe Committee. To the extent that the City Council may
discussed at the January 27, 1997, meeting.” We havéave acted on advice or recommendations formulated by
reviewed the minutes of the general and special meetingthe Committee at one of those meetings, however, the
of the City Council through March 24, 1997, and it does action(s) by the Council may be subject to invalidation.
not appear that any matters of public business that were We note in particular that the minutes of the July
discussed at the Chamber of Commerce meeting inl0, 1995 meeting of the Council state: “Due to his
January were also the subject of any formal action at aabsence, Council person Sheehan read a memo from
later Council meeting. On the basis of this record, weDeputy Mayor Pratt regarding the direction that the
accept the City’'s representations that the CouncilPersonnel Policy Review Committee is taking. The memo
members attended the Chamber of Commerce meeting tstates that a new organizational chart has been prepared,
obtain information only, and that they did not actively and requests Council's approval of same. Council person
participate in discussions of public business that wereSheehan noted the changes that were made to the
later the subject of formal action by the City Council at organizational chart. City Solicitor Tempe Steen stated
one of its own meetings. that the committee is requesting direction from Council as
The City is cautioned, however, that attendanceto how they want the committee to go with revisions, or
by members of the Council at meetings like the one withare they to just review the policy and procedures. After
the Chamber of Commerce may trigger the requirementsome discussion, Mayor Smith recommended, by
of FOIA. To make certain that their attendance is merelycommon consensus, that the committee proceed with
to listen and learn, it behooves Council members to takechanges.”
notes or otherwise memorialize the proceedings, in case In at least one instance, therefore, the Committee
there is a question raised in the future about themade a formal recommendation to the Council for its
applicability of FOIA. When in doubt, all that the Council approval, a clear violation of FOIA since the Committee
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had met to discuss the issue without the required publigletermination whether a violation of the Freedom of
notice. The minutes also suggest that the Committednformation Act (“FOIA”) has occurred.
made other recommendations to the Council, as a result of On June 18, 1997, we received your letter of
discussions at meetings of the Committee. complaint. By letter dated June 20, 1997, we asked the
To remedy these FOIA violations, we direct that Red Clay Consolidated School District Board of
the City notice a special meeting to discuss any formalEducation (“Red Clay”) to respond within ten days to your
report or recommendation that has been made by th@llegations that Red Clay violated the public records and
Committee since its inception, and to give proper notice ofopen meeting requirements of FOIA. We granted Red
that special meeting to the public so that interestedClay’s request for an extension of time to respond to your
citizens can attend and comment. At that time, after “full complaint until July 11, 1997. We then provided you with
public discussion,Beebe Medical Center v. Certificate of a further opportunity to respond in writing, and received
Need Appeals Bodr Del. Supr., 1995 V& 465318, at p. your supplemental response on July 14, 1997.
6 (June 30, 1995) (Terry, J.), the Council can publicly vote OnJuly 15, 1997, we asked Red Clay’s counsel to
to implement any recommendations of the Committee. provide us with a copy of the minutes of the executive
If the City will agree, in writing, to hold such a session on June 2, 1997 for our in camera review. We
special meeting within thirty (30) days of the date of this received the minutes on July 16, 1997. Based on the
letter, then our Office will be willing to forego filing suit complaint (and documents attached), Red Clay’s
in the Chancery Court to seek invalidation of any actionsresponse, your reply, and our review of the minutes, we
taken by the Council upon the advice and recommendatiormake the following written determination.

of the Committee.

Very truly yours
W. Michael Tupman
Deputy Attorney General

Approved:
Michael J. Rich
State Solicitor

STATE OF DELAWARE
DEPARTMENT OF JUSTICE
ATTORNEY GENERAL OPINION
NO. 97-1B14

July 29, 1997
VIA HAND-DELIVERY

Richard G. Elliott, Jr., Esquire
Richards, Layton & Finger
One Rodney Square

P.O. Box 551

Wilmington, DE 19899

Re: Freedom of Information Act Complaint Against
Red Clay Consolidated School District Board of

Education

Dear Mr. Elliott:

A. Public Records

Section 10003(a) of FOIA provides: “All public
records shall be open to inspection and copying by any
citizen of the State during regular business hours by the
custodian of the records for the appropriate public body.”
29 Del. C. Section 10003(a). Section 10003(a) further
provides that “all citizens shall have” [rleasonable access
to and facilities for copying of these records ... If the
record is in active use or in storage and, therefore, not
available at the time a citizen requests access, the
custodian shall so inform the citizen and make an
appointment for said citizen to examine such records as
expediently as they may be made available.”

The complaint alleges three violations of the
public records law: (1) Red Clay did not provide a copy of
an amended contract with the Montessori School at a
public meeting on June 2, 1997; (2) Red Clay requilitesl

News Journal to make a written request to Red Clay’s

counsel before providing access to other public records
requested on June 3, 1997; and (3) Red Clay withheld the
minutes of the executive session held on June 2, 1997.
Since the third issue may turn on the interpretation and
application of the open meeting law, we will address it

subsequent to our discussion of whether Red Clay went
into executive session for a purpose authorized by statute.

1. The Montessori School Contract

The complaint states that at 4:30 p.m. at the June
2, 1997 meeting “a reporter for the News Journal
requested access to an amended contract between the Red
Clay Consolidated School District and the Montessori

Pursuant to 29el.C. Section 10005(e), the Community School, Inc. relative to a charter application

Department of Justice makes the following written that was being voted on by the Board at that meeting..... .
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The complaint first states that “[sJuch access was denied,’states that citizens should have “easy access” to public
but then states that “access was provided after a vote orecords. 29 Del.C. Section 10001. It does not say that they
the contract had been takefie News Journal contends must have instantaneous access.
that the document “should have been provided before the Of course, there may be circumstances where a
vote.” public body should give priority to requests for public
In its response, Red Clay states that the contractecords. “Courts have been sensitive to the context of
“was promptly provided to its reporter at the very meeting FOIA requests and to the plaintiff's need for the
at which access was sought...... “ Red Clay also contendmformation, and they have expected that the administrative
that the document requested “was in ‘active use’ until theprocedures would take these needs into account.” Mayock
voting on it was complete, within the meaning of Sectionv. M, 714 F. Supp. 1558, 1567 (N.D. Cal. 1989) (public
10003 (a).” We do not have to decide whether therecords needed to defend against imminent deportation).
document was in “active use” for purposes of FOIA since The News Journal apparently wanted to see a copy of the
we find that Red Clay did not denyhe News Journal amended contract to better observe the discussion at the
access to this public record. meeting on June 2. But we do not find that the
FOIA requires that citizens have “reasonable circumstances were so compelling as to require Red Clay
access’ to inspect and copy public records, but does nato provide a copy of the contract upon first demand at an
define “reasonable access.” In construing that term, thisopen public meeting, especially since Red Clay provided
Office has made previous reference to the federalThe News Journal with a copy of the contract before the
Freedom of Information Act, 5 U.S.C. Sections 550-559, meeting concluded.
which generally requires a ten-day response to requests
for public records.See 5 U.S.C. Section 552(a)(6)(A)(i). 2. Minutes of School Board Meetings
The federal law only requires the agency to “respond” to On June 3, 1997, a reporter fbine News Journal
the request, that is, to make a decision whether it will ormade a telephone request for minutes of certain meetings
will not comply (as opposed to actually producing the of the Red Clay School Board. The attorney for the

documents requested). If there are “unusualSchool Board asked that the request be put in writing “so
circumstances,” the federal agency may have longer tdhat there would be no mistake as to the documents
respond. Section 552(a)(6)(B). requested” and “to avoid any misunderstanding that could

A public body in Delaware “should, within ten occur.” The News Journal takes the position that FOIA
(10) days after the receipt of a definitive request, issue aloes not require requests for public records to be made in
written determination to the requester stating which of thewriting.
requested records will, and which will not, be released and FOIA is silent as to whether a public body can
the reasons for any denial of a request.” Att'y Gen.require a citizen to make a written request to inspect and
911003 (Feb. 1, 1991). This time may be extended forcopy public records before honoring the request. It is
good reason, for example: “(1) When there is a need tawithin the discretion of the public body to honor a verbal
search for and collect the requested records from fieldrequest for public documentSee Att'y Gen. Op. 96-1B 1
facilities or-other establishments that are separate fron8 (May 6, 1996) (“a public agency can certainly respond
the office processing the request; (2) When there is a neetb a request by telephone”). But if a public body chooses
to search for, collect, and examine a voluminous amounto require that the request be made in writing, or that such
of separate and distinct records which are demanded in writing be directed to its counsel, then that, in itself, does
single request; or (3) When there is a need fornot amount to a violation of the public records law.
consultation, which shall be conducted with all In Brent v. Paquette, N.H. Supr., 567 A.2d 976
practicable speed, with another agency or with agency1989), a citizen sued alleging that he was denied access to
counsel.”ld. The touchstone to the public access analysispublic records by the school superintendent, who required
is the modifier “reasonable,” which is tested under thethat he make an appointment first. The citizen argued that
circumstances of the particular caSee Att'y Gen. Op. the New Hampshire law guaranteed him the right to
94-1030 (Oct. 19, 1994) (unreasonable for the town not toinspect public records during regular business hours at the
comply with a request for public records for ten weeks). premises of the public body, and therefore he had a right

The News Journal admits that it received a copyto see any public document upon demand. The New
of the contract it requested at the very meeting duringHampshire Supreme Court did not agree. “[A]n
which it requested the document. We do not construe th@ppointment does not prevent a citizen from inspecting
“reasonable access” requirement of FOIA to mean that gublic records,” but only assures “the ‘smooth and
public body must provide access, on short-notice demandefficient functioning of the bureaucracy in providing
at any time or place. The FOIA Declaration of Policy public information.”” 567 A.2d at 980. “While ... citizens
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are entitled to inspect public records during businessopinion from an attorney-at-law, with respect to
hours and at business offices, [the statute] does notollective bargaining or pending or potential litigation,
indicate that citizens have the unfettered right to reviewbut only when an open meeting would have an adverse
the records in any quantity and wherever kepteffecton the bargaining or litigation position of the public
immediately upon demand.” 567 A.2d at 981. The courtbody;...... 2%Pel. C. Section 10004(b)(4).
also rejected the citizen’s argument that any restriction on Red Clay states that it went into executive session
access to public records was contrary to the purpose of thto meet with its attorneys to discuss a possible lawsuit
statute and the public’s right to know. over the Montessori School charter. According to Red
Clay, “the Board was threatened with litigation by
[R]equiring citizens to arrange a mutually opponents of the [sic] Phil Cloutier [sic], State Legislator,
convenient time to examine public records and others, who vowed to sue Red Clay if it approved a
perpetuates the underlying purpose of the statute ... pending Montessori charter school application. The
‘to ensure ... the greatest possible public access to Board therefore called the executive session to evaluate
the actions, discussions, and records of all public the potential litigation and to determine Red Clay’'s
bodies . . . . [Clalling ahead to arrange a time to  alternatives to avoid litigation on that issue. Legal
review particular documents assures citizens that counsel to the Board was present, and without revealing
they will be able to examine the records soon after the advice rendered, which is attorney-client privileged,
they arrive at the office, and that they will not be Red Clay was concerned what its alternatives would be in
told either to wait an indeterminate amount of time approving the application, disapproving the application,
for someone to help them, or to come back later or offering a modification which potentially could avoid

when the office is not so busy. Likewise, our litigation. Alternatively, Red Clay was interested in the
public offices will be able to function more soundness of its litigation position.”
smoothly and efficiently if the keepers of the A public body bears the “burden of proving that

records can plan their days around pre-arranged its action was justified when the propriety of an executive
appointments, and not be forced to interrupt their  session is challengedCommon Cause of Delaware v.
work whenever a citizen “drops by” to inspect a Red Clay Consolidated School District Board of

public record. Education, Del. Ch., 1995 WL 733401, at p. 4 (Dec. 5,
1995) (Balick, V.C.) (citing 29 Del.C. Section 10005).
567 A.2d at 981-82. Unlike the Chancery Court in Common Cause, we do not

Requiring a written request does not burden ahave the benefit of depositions of School Board members
citizen’s right of reasonable access to public records anyas to what was discussed at the executive session on June
more than the appointment requiremerBient. Further, 2, 1997. We have reviewed the one-page minutes of the
there is little, if any, additional burden in requiring that executive session, which indicate that two attorneys for
the request be addressed to the public body’s counsel, &ed Clay were present at the executive session and that
opposed to the custodian of the record$he News legal matters were discussed. Counsel for Red Clay has
Journal complains that this can result in unreasonableonfirmed that the executive session on June 2, 1997 was
delay since Red Clay’s counsel is in Philadelphia. In thisnot tape-recorded.
age of facsimile and computers and law firms with In Common Cause, Vice Chancellor Balick
multiple branch offices, we think this concern dg observed that “[t]here is a practical reason” to keep more
minimis. In any event, referring the records request todetailed minutes of executive session in the event there is
counsel did not result in unreasonable access since thiitigation and the purpose of the executive session is
response from Red Clay’s counsel was made within 48challenged. 1995 WL 733401, at p. 4. But FOIA “neither

hours ofThe News Journal’s request. says that the subjects discussed must be summarized nor
attempts to define how specific such a summary should
B. The Executive Session be. Although plaintiffs are undoubtedly correct that a
1. Purpose more detailed contemporaneous record of the subjects

FOIA requires that “[e]very meeting of all public discussed would make it easier to confirm that a public
bodies shall be open to the public except those closedody has kept within prescribed limits on executive
pursuant to subsections (b), (c), (d) and (g) of thissessions, | cannot conclude that there is a clearly implied
section.” 29Del.C. Section 10004(a). Subsection (b) statutory requirement to summarize the subjects discussed
authorizes a public body to go into executive session fowith any degree of specificity in the minutes of executive
nine purposes. One of those purposes is for: “Strategyessions.” 1995 WL 733401, at p. 4.
sessions, including those involving legal advice or In Common Cause, there was no dispute that
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litigation (the federal desegregation lawsuit) was
pending. The issue was whether the subjects discussed i Minutes of Executive Session
executive session would have an adverse effect on Red FOIA exempts from disclosure “minutes or
Clay’s position in that litigation. FOIA, however, also portions thereof, and any public records pertaining to
authorizes a public body to go into executive session teexecutive sessions conducted pursuant to this section......
receive legal advice from an attorney with respect to29 Del.C. Section 10004(f). I€hemical Industry
“potential” litigation, if “an open meeting would have an Council Inc. v. State Coastal Zone Industrial Control
adverse effect on the bargaining or litigation position of Board, Del. Ch., 1994 WL 274295 (May 19,1994)
the public body; . . ..” 29 Del.C. Section 10004(b)(4). (Jacobs, V.C.), the Board invoked this exemption to
In Common Cause, the Chancery Court found withhold tape recordings of an executive session in which
that an open meeting would have an adverse effect on ththe Board discussed (though not exclusively) potential
Board'’s litigation position in the desegregation case. “Atlitigation. Vice Chancellor Jacobs emphasized that this
the time of the April meeting, Red Clay was seeking theexemption applied only “so long as public disclosure
State Board’s support of the open enrollment plan and wasvould defeat the lawful purpose for the executive
trying to meet the deadline for filing a motion to modify session” (quoting Section 10004(f)), and ordered the
the federal court’'s decree... The public was intenselyBoard to produce the tapes after redacting “those portions
interested and deeply divided on open enrollment andhat specifically concern the Board’s litigation strategies.”
unitary status. The issues in question required the Board 994 WL 274295, at p. 13.
to consider proposed changes and arguable problems in In reviewing the minutes of the executive session
the plan. The Board could reasonably conclude that open June 2, 1997, we do not find that disclosure “would
discussion of those issues would have an adverse effect otlefeat the lawful purpose for the executive session” by
the Board’s pending motion seeking court approval of therevealing any details about Red Clay’s litigation strategy
plan.” 1995 WL 733401, at p. 2. or the advice received from counsel. Accordingly, we
The Montessori School charter was the subject ofdirect Red Clay to produce tdhe News Journal the
extensive coverage in the local medgee, e.g. The News minutes of that executive session.
Journal, May 19,1997 (“Red Clay Eyes Montessori"); The News Journal also contends that on other
May 21, 1997 (“Montessori Approval Looks Likely”); occasions Red Clay has “made improper use of the
May 22, 1997 (“Red Clay Debates Montessori School”); litigation exception to hold executive sessions (particularly
May 23, 1997 (“Montessori Approval Raises Money as to charter school applications), when no legitimate
Issues”). The article that appeared on May 23 noted thathreat of litigation exists...... " Attached to the complaint
critics “question whether tuition-based preschool programsare copies of the notices for meetings on April 16, May 19,
are legal in a charter school,” and that Representativeand May 21, 1997, which state that the Board will hold an
Philip D. Cloutier (R-Heatherbrooke) was planning “to executive session concerning “charter school applications”
ask the state attorney general’s office to rule on the issue.br “the Montessori charter application.”
In a News Journal article on June 2, 1997, the headline Again, we are limited in our ability to know what
reported that the Montessori charter “Plan May Breakwas actually discussed at those meetings bcause of the
Delaware Law.” Representative Cloutier was quoted:lack of specificity in the minutes. Controversy
“Red Clay is trying to find some means to accomplish surrounding charter schools, however, has continued
what the statute says they can’'tdo ... They are desperatelince the General Assembly enacted the Charter School
trying to find a way to salvage a good idea, but it just Act of 1995.See 199Del.
happens to be illegal.” Laws ch. 179 (approved July 10, 1995). This controversy
At the public meeting on June 2, there was was particularly intense in the months leading up to the
“overwhelming opposition from about 50 community approval of the Montessori School charter application by
residents and staffers who shouted and railed against thRed Clay on May 22, 1997. Accordingly, we find that Red
proposal.”"The News Journal, June 3, 1997. The public Clay reasonably invoked the potential litigation exception
was obviously interested and divided on the issue of &or executive session at the April and May meetings.
charter school. Critics claimed that the proposal would
violate state law by charging tuition. Under these C. Procedure For Going Into Executive Session
circumstances, we find that Red Clay could reasonably The public notice of the June 2, 1997 meeting of
conclude that open discussion with its attorneys of thetie Red Clay School Board stated that the Board “will meet
legal issues surrounding the charter application wouldon Monday, June 2, 1997 at 3:00 p.m. This meeting, the
have an adverse effect on the Board’s position in potentiabxecutive session, will be held at the administrative
litigation challenging the legality of the charter school. offices building, 1400 Washington Street, Wilmington.
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The public meeting will take place at Warner Elementarysomehow meet secretly to conduct its business.”
School, 820 West 19th Street, at approximately 4:30 p.m."Similarly, we find nothing inThe News Journal's
The News Journal contends that “[n]Jo public complaint to show that citizens did not attend the start of
notice was given that the Board intended to convene ahe 3:00 p.m. meeting because they were misled by the
public meeting on June 2, 1997, for the purpose ofpublic notice posted for the meeting.
conducting a vote on whether to hold an executive Nevertheless, we see some potential for public
session, as is required under 29 Del.C. Sections 10004(a@onfusion under the format currently used by Red Clay for
and (e)(2)....” As such, the Notice was drafted in such agiving notice of its meetings, particularly in holding the
way as to discourage or thwart public attendance at thexecutive session at a different location from the portion
Board’s meeting at 3:00 p.m. on June 2, 1997. The Noticeof the meeting open to the public. In the future, Red Clay
ftuther reflects the fact that the Board had pre-determinedgshould make it clear that a single public meeting open to
its intention to hold an executive session at 3:00 p.m. orthe public will be held, and that during the meeting the
June 2, 1997, thereby obviating any utility or significance Board may vote to go into executive session for a reason
of holding a public meeting and vote on the subject.” permitted by statute. Likewise, the notice should be clear
Red Clay responds that a quorum of the Schoolas to the location of the meeting (or parts thereof) so that
Board “convened in public session at three p.m. andcitizens can then choose whether to watch the public vote
immediately moved to go into an executive session. Oncen going into executive session, or to arrive later at a
the motion was made and seconded and a vote taken, thdifferent location after the executive session is concluded.
Board went into executive session, where it remained The News Journal asks this Office “for an
until the conclusion of that meeting.” As for the notice of opinion that, as a result of the Board’s above detailed
executive session, Red Clay explains that “[tjhe Board’sviolations of FOIA, all actions taken by the Board (as set
notices of meetings are worded so as to put the public ofiorth herein) are null and void.” At most, the notices for
notice that the Board intends to hold an executive sessiothe June 2 meeting might have technically violated the act.
immediately after the public meeting is convened, so thatUnder these circumstances, we think it inappropriate to
the public does not wait outside the doors for an hour,declare invalid any action taken by Red Clay at the June 2
hour and one-half, or two hours, while the executive meeting.
session is completed. The Board’s notice is required to, The remedy of invalidation “is a serious sanction
and did, notify the public of its intent to go into an and ought not to be employed unless substantial public
executive session.” rights have been affected and the circumstances permit
Section 10004(e)(2) of FOIA requires all public the crafting of a specific remedy that protects other
bodies to give “public notice of their regular meetings andlegitimate public interests.lanni_v. Department of
of their intent to hold an executive session closed to theElections of NewCastle County, Del. Ch., 1986 WL
public, at least 7 days in advance thereof. The notice sha®610,at p.7 (Aug.29,1986) (Allen, C.). We do not believe
include ... the dates, times and places of such meetings; that “substantial public rights” were impaired as a result
. .” Section 10004(c) provides that “[tlhe vote on the of Red Clay’s form of notice of the executive session on
guestion of holding an executive session shall take placdune 2, 1997. Following the executive session, there was
at a meeting of the public body which shall be open to theconsiderable discussion and debate in the portion of the
public, and the results of the vote shall be made public andneeting open to the public, and the Board members
shall be recorded in the minutes.” unanimously agreed to locate the Montessori School at
The News Journal questions whether Red ClayShortlidge Elementary School. We find the circumstances
gave adequate notice of the executive session since tha&milar to those ilBeebe Medical Center v. Certificate of
notice suggested that the public was only invited to a lateNeed Appeals Board, Del. Super., 1995 WL 465318 (June
meeting of the School Board at a different location. But30, 1995) (Terry, J.), affd, Del. Supr., 1996 WL 69799
there is no evidence that any member of the public wagJan. 29, 1996), where the court held: “[T]his is a case
denied the right to attend the meeting at 3:00 p.m. to watclwhere there was ample input from the applicants and the
the Board vote in public to go into executive session.  public; where there was a full public discussion; and
In Att'y Gen. Op. 94-1008 (Feb. 25, 1994), a city where any violation of the FOIA was de minimis when
council moved to “adjourn” a public meeting in order to taken in context with the entire process.” 1995 WL
go into executive session. This Office found no violation 465318, at p. 6.
of the open meeting law because nothing in the complaint In any event, the issue of whether to void an
“indicates either explicitly or implicitly that members of action taken in violation of the open meeting law is now
the public were somehow misled by this order of businesamoot. As reported ifthe News Journal on July 17, 1997,
into leaving the regular meeting so that the Council couldthe contract proposal between the Montessori School and
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Red Clay “has fallen apart,” and ... [tlhe proposal STATE OF DELAWARE
approved by the [school] board is now null” (quoting DEPARTMENT OF JUSTICE
William E. Manning, President of the Red Clay School ATTORNEY GENERAL OPINION
Board). NO. 97-1B15

The remedial action we have directed is
prospective only, to address the potential for violating the August 22, 1997

notice requirements of FOIA that exists in the form of
notice used by Red Clay for its meetings. Other publicMr. David Burke
bodies that use the same or similar form of notice are66 West Fairfield Drive
cautioned that they could be subject to heightenedDover, DE 19910
scrutiny under FOIA if they do not clarify their notices
along the lines recommended by this Office. RE: Freedom of Information Act Complaint Against
Caesar Rodney School District
Conclusion

For the foregoing reasons, we determine that RedDear Mr. Burke:
Clay did not violate the public records requirements of By letter dated June 30, 1997 (received by this
FOIA by: (1) producing a copy of the amended contractOffice on July 8, 1997), you alleged that the Caesar
with the Montessori School after the vote but at the publicRodney School District (“the School District’) had
meeting on June 2, 1997; (2) requiring that a FOIA requesviolated the Delaware Freedom of Information Act, 29
made on June 3 by telephone be in writing and directed tdel. C. Sections 10001-10005 (“FOIA”), by not allowing
Red Clay's counsel. We find that the minutes of theyou to inspect and copy public records.
executive session on June 2 are not exempted from By letter dated July 10, 1997, we asked the
disclosure, and must be produced. School District for their response to your complaint. By
We further find that Red Clay went into executive letter dated July 16, 1997, the School District responded
session for a purpose authorized by statute: to discusslaiming that FOIA does “not apply to the National Honor
potential litigation with its counsel when an open meeting Society. Thus, the District does not believe that the rights
would have an adverse effect on the Board’s litigationof Mr. Burke have been violated.”
position. The notices used by Red Clay to give the public By letter dated July 23, 1997, our Office posed
notice of its meetings, however, are potentially additional questions to the School District regarding
misleading. Red Clay is directed to revise its form of funding for the local chapter of the National Honor
notice in time for its next regularly scheduled meeting to Society, and the location of and access to records of the
make it clear that there is a single public meeting at adocal chapter. Atthe School District’'s request, we granted
single location, during which meeting the Board may vote an extension of time until August 7, 1997 to respond to
to hold an executive session as the first item on thethose gquestions.
agenda. In that way, the public can choose whether to
attend the beginning of the meeting to watch the vote orBy letter dated August 7, 1997, the School District
going into executive session, to make sure that it compliesonfirmed the following information:
with the requirements of FOIA.
1. The local chapter of the National Honor
W. Michael Tupman Society does not receive any State funds. Like
Deputy Attorney General coaches and sponsors of other extra-curricular
programs, faculty sponsors of the chapter receive
APPROVED: stipends paid by local School District funds,
estimated at $588 for the 1996-97 school year. In
Michael J. Rich addition, the School District used $622 in local
State Solicitor funds that year to purchase awards for members of
the local chapter. All other monies used to support
the local chapter were student-generated ($4,035.45
in the 1996-97 school year).

2. The records of the local chapter are
maintained in the private files of the faculty
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sponsor either at school or at home. The records the local chapter of the National Honor Society. “The
are not maintained in the School District Office, or National Honor Society is an honorary organization
in the files of individual students, and the School = sponsored by the National Association of Secondary

District does not have access to those records. School Principals to recognize outstanding high school
students. It is a nonmandatory organization in which
STATUTORY PROVISIONS students are selected for membership by high school

faculty who voluntarily evaluate the students based upon
Section 10003(a) of FOIA provides:, “All public their academic achievements, leadership abilities,
records shall be open to inspection and copying by anyharacter, and service to their school.” 4906 P.2d at 194.
citizen of the State during regular business hours by theParticipation by both students and faculty “is voluntary,”
custodian of the records for the appropriate public body."and records of the local chapter “are not maintained by the
29Del. C. Section 10003(a). A “public body” is defined school.”Id. Documents relating to the selection process
to include any “association, group, panel, council or other‘are generated by an independent nongovernmental
entity or body established by an act of the Generalorganization for the purpose of determining membership
Assembly of the State, or established by any bodyin that organization. The documents do not record an act
established by the General Assembly of the State, omr acts of the School District. They do not contain
appointed by any body or public official of the State or information regarding school matters or the duties of
otherwise empowered by any state governmental entity School District Employees.” 906 P.2d at 197. Accordingly,
which: (1) Is supported in whole or part by any public the records of the local chapter of the National Honor
funds; . . . ."ld. Section 10002(a) “Public funds” are Society “contain no information which would make them
defined as “those funds derived from the State or anydocuments of public bodies,” as defined by Montana
political subdivision of the State.” 29 Del. C. Section law.
10002(c). Although there are some differences between the
public records acts in Montana and Delaware, we find the
OPINION similarities more compelling, especially in light of the
overall purpose of the Delaware FOIA. Access to public
The School District “is unquestionably a public records is intended to give citizens the opportunity “to
body.” New Castle County-Vocational Technical monitorthe decisions that are made by [public] officials in
Education Association v. Board of Education of New formulating and executing public policy.” 2Bel. C.
Castle County Vocational Technical School District, Del. Section 10001. Faculty members, acting voluntarily as
Ch., 1978 WL 4637, at p. 2 (Sept. 25, 1978) (Brown, sponsors for the local chapter of the National Honor
V.C.). The local chapter of the National Honor Society, Society, are not acting in their capacity as public officials,
however, is not a “body established by, appointed by,” ornor are they engaged in executing public policy.
“otherwise empowered by” the School District. 29 Del. C. While it is true that the School District provides
Section 10002(a). Under the Constitution of the Nationalsome funding to the local chapter and allows it to use
Honor Society, local chapters are part of a larger nationakchool facilities, we do not believe that those facts
organization under the sponsorship and supervision of theransform a self-directed and voluntary organization into
National Association of Secondary School Principals a public body for purposes of FOIA. See Irwin Memorial
(NASSP). Control is vested in the National Council, v. American National Red Cross, 640 F.2d 1051 (D.C. Cir.
which consists of seven members appointed by the Board981); (Red Cross was not a public agency for purposes of
of Directors of NASSP. the federal FOIA, because it was not subject to substantial
The local chapter of the National Honor Society federal control and supervision and received minimal
at Caesar Rodney is a purely voluntary organization. Itisfederal funding); Connecticut Humane Society v.
not accountable to the School District, and it does notFreedom of Information Commission, Conn. Super.,
implement any School District policy. Any records 1990 WL 283966 (June 14, 1990) (state freedom of
generated by the local chapter are privately maintained bynformation law does not apply to the Humane Society).
the faculty sponsors, and are not placed in a student’s file.

According to recommended National Honor Society Conclusion
practice, working papers are discarded shortly after
induction. For the foregoing reasons, we determine that the

In Becky v. Butte-Silver Bow School District, School District has not violated the public records
Mont. Supr., 906 P.2d 193 (1995), the Montana Supremeaequirements of FOIA.
Court held that the state public records act did not apply to
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Very truly yours,

W. Michael
Deputy Attorney General
APPROVED

Michael J. Rich
State Solicitor

STATE OF DELAWARE
DEPARTMENT OF JUSTICE
ATTORNEY GENERAL OPINION
NO. 97-1B16

August 25, 1997

Carol Ellis, Director

Division of Professional Regulation
Cannon Building, Suite 203

P.O. Box 1401

Dover, Delaware 19903

Re: Twenty-fouDel.C. § 3520

Dear Ms. Ellis:
You requested our opinion of whetherRél. C.

practitioner’s own name, or otherwise assuming or
using any title or description conveying, or tending
to convey the impression that the practitioner is
qgualified to practice psychology, or to act as a
psychological assistant, such offender shall be
guilty of a misdemeanor. Upon the first offense,
the practitioner shall be fined not less than $500 no
more than $1,000 for each offense; and in addition,
may be imprisoned for not more than one year. For
a second or subsequent conviction, the fine shall be
not less than $1,000 nor more than $2,000 for each
offense. Superior Court shall have jurisdiction
over all violations of this chapter.”

This section. clearly states that the offense shall
constitute a “misdemeanor.” Misdemeanors are
classifications of crimes and are defined in the Delaware
Criminal Code at | | Del. C. § 4202 as either Class A
misdemeanors, Class B misdemeanors, or unclassified
misdemeanors. Subsection (b) of that section specifically
states “Any offense defined by statute which is not
specifically designated a felony, a Class A misdemeanor,
Class B misdemeanor or a violation shall be an
unclassified misdemeanor.” Therefore, 24 Del. C. § 3520
is an unclassified misdemeanor defining a criminal
offense. Pursuant to 29 Del. C. 8 2504(6) the Attorney
General has charge of all criminal proceedings. The
guestion of whether a criminal charge will be brought is

§ 3520 is a criminal statute enforceable only throughsplely within the authority and responsibility of the
criminal prosecution by this Office or whether it may be Attorney General. Having said this, it is often useful for
enforced by the Board of Examiners of Psychologists.ihe Attorney General to have the advice of the
You have further asked, if our answer is that it is aprofessional board that is charged with regulating the
criminal statute which may only be enforced by criminal profession. However, the ultimate decision whether a
prOSGCtion thrOUgh this Ofﬁce, whether the Board Contathharge should be brought, Subject to the requirement for
acts merely in an advisory capacity or whether the Boardyn indictment, rests with the Attorney General.

must approve the decision of the Deputy Attorney General
to proceed against the unlicensed person or not. For the
reasons stated below, we conclude thaD24 C. § 3520

is a criminal statute, the prosecution of which is within the
constitutional and statutory authority and responsibility very truly yours,

of the Attorney General and, although the input of the Malcolm S. Cobin
professionals on the Board may be helpful in advising theassistant State Solicitor
Attorney General regarding professional issues, the

decision of whether to prosecute the matter or not is to bepproved:

determined solely by the Attorney General. Michael J. Rich

State Solicitor

Should you have any questions, please do not
hesitate to contact me.

Twenty-fourDel. C. § 3520 provides:

“A person not currently licensed as a psychologist,
or registered as a psychological assistant, under
this chapter, when guilty of engaging in the
practice of psychology, or of acting as psychological
assistant or using in connection with the
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STATE OF DELAWARE public body’s meeting.1d.
DEPARTMENT OF JUSTICE FOIA defines “agenda” to “include but is not
ATTORNEY GENERAL OPINION limited to a general statement of the major issues expected
NO. 97-I1B17 to be discussed at a public meeting, as well as a statement
of intent to hold an executive session and the specific
August 28, 1997 ground or grounds therefor under subsection (b) of
Section 10004 if this title.” 2®el. C. Section 10002(f).
Jeffrey M. Weiner, Esquire FOIA defines a “public body” to include, among
1332 King Street other things, any “committee” established by “any body
Wilmington, DE 19801 established by the General Assembly of the State” or
“appointed by any body.”
RE: Freedom of Information Act Complaint Against
City of New Castle OPINION
Dear Mr. Weiner: The City does not dispute that the Public Safety

By letter dated July 21, 1997, you alleged, on Review Committee is a “public body” for purposes of the
behalf of Wilmington Fraternal Order of Police Lodge # 1, open meeting requirements of FOIA.
that the Council of the City of New Castle (“the City’) had On July 9, 1997, the City posted notices stating
violated the open meeting requirements of the Delawarethat the “New Castle City Public Safety Review
Freedom of Information Act, 2Bel. C. Sections 10001- Committee will meet at the following times, with
10005 (-FOIA-), by holding meetings without giving members of the City Public Safety Department and will be
notice to the public. followed by an Executive Session pursuant to Section

By letter dated July 31, 1997, we asked the City t0 10004(b)(9) unless the respective Officer requests that
respond to your complaint. By letter dated August 6, 1997(his/her) interview be open to the public as provided in
(received by this Office on August 1 1), the City Section 1004)(b)(9).” The notice listed various times for
responded, enclosing copies of the notices of sevenhese meetings on July 14, 15, 16, and 18, 1997.
meetings held in July and August, 1997. The City denies With respect to the meetings on July 14 and 15,
that these were meetings of the City Council, but ratherthe City did not give notice at least seven days in advance
were meetings of the City’s Public Safety Review as required by FOIA. Although FOIA permits notice of a
Committee, only one of whose three members is also &pecial or rescheduled meeting to be posted 24 hours prior
member of the Council. to the meeting, see el. C. Section 10004(e)(3), thereis

By letter dated August 14, 1997, you clarified nothing in the City’s response to the complaint indicating
your allegations of FOIA violations by the City. You that the meetings scheduled for the week of July 14 were
allege that the City failed to give notice of a meeting of thea special or rescheduled meeting, that is, “one to be held
Public Safety Review Committee on July 17, 1997 |essthan 7 days after the scheduling decision is médie.”
(although you do not contend that the City failed to give Furthermore, the notices for all the meetings
notice of other meetings that same week) to interviewscheduled for the week of July 14 do not contain the
police officers. You also allege that “the Notices postedrequired agenda. Although FOIA allows a public body to
by City Council did not set forth any agenda nor specific add or delete items from the posted agenda if they arise at

issues to be addressed.” the public meeting, the Public Safety Review Committee
knew in advance the matters that would be discussed in its
STATUTORY PROVISIONS meetings scheduled for the week of July 14.

In lanni v. Department of Elections of New
FOIA requires that “[a]ll public bodies shall give Castle County, Del. Ch., 1986 WL 9610 (Aug. 29, 1986)
public notice of their regular meetings and of their intent (Allen, C.), the county posted a one-page notice stating
to hold an executive session closed to the public, at least that the Department of Elections would meet to consider
days in advance thereof. The notice shall include thethe “primary election.” At the meeting, the Department
agenda, if such has been determined at the time, and thgoted to open fewer polling stations in New Castle County
dates, times and place of such meetings; 29 Del. Cin the primary elections. Chancellor Allen held that the
Section 10004(e)(2). FOIA, however, provides that “the notice of the agenda was insufficient “to alert the public to
agenda shall be subject to change to include additionaihe fact that the (Department] would consider and act
items arising at executive sessions of the deletion of itemsipon a proposal to consolidate election districts for the
including executive sessions which arise at the time of thgpurpose of the primary election. While the statute
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requires only a ‘general statement’ of the subject to behowever, that remediation is necessary, especially since
addressed by the public body, when an agency knows thahe public would not have been able to observe most of the
an important specific aspect of a general subject is to béneetings held the week on July 14 while the Public Safety
dealt with, it satisfies neither the spirit nor the letter of the Review Committee was in executive session. Moreover,
Freedom of Information Act to state the subject in suchthere is no evidence to suggest that the City Council took
broad generalities as to fail to draw the public’s attentionany action based on the interviews of police officers the
to the fact that specific important subject will be treated. week of July 14. To require the Public Safety Review
In this instance, all that would have been required toCommittee to re-notice its meetings and interview again
satisfy this element of the statute would have been d&he same police officers would not serve to further the
statement that ‘election district consolidation’ or purposes of FOIA.
‘location of polling places’ was to be treated.” 1986 WL We caution the City, however, that in the future it
9610, at p. 5. must comply with all requirements of the open meeting
The City suggests that the agenda for thelaw. Specifically, the City must give notice at least seven
meetings noticed for the week of July 14, 1997 is implicit days in advance of meetings of the City Council or any of
in the notice since Public Safety Review Committee its committees, unless FOIA authorizes a shorter time. In
oversees police matters and the notice stated that thaddition, the City must include in all notices of public
Committee would go into executive session pursuant tomeetings an agenda that will include a general statement
Section 10004(b)(9) of FOIA (the exception to discuss©of the major issues expected to be discussed at the
personnel matters). This Office, however, has previouslymeeting-
determined that merely giving notice that a specific
committee of a public body will meet does not satisfy the Conclusion
agenda requirement of FOIA because that does not
sufficiently alert the public as to the major issues expected For the foregoing reasons, we determine that the

to be discussed at a public meeting. See Att'y Gen. OpCity violated the open meeting requirements of FOIA by:
97-1B13 (June 2, 1997). (1) failing to give the public notice at least seven days in

In your letter dated August 14, 1997, you also advance of the July 14 and July 15, 1997 meetings of the
allege that the meeting noticed for July 16, 1997 was inPublic Safety Review Committee; and (2) failing to
fact held on July 17, so that the City failed to give any include an agenda in the notices of the meetings for July
notice to the public of the meeting on July 17. From your14, 15, 16, and 18, 1997. The City is directed to strictly
letter, it appears that there was a last-minute schedulingomply with the notice requirements of FOIA in the
conflict with one of the police interviews, which was re- future.
scheduled for the convenience of the parties. Although a
technical violation of FOIA, we do not find that it requires Very truly yours,
any remediation. Police interviews were ongoing all W. Michael Tupman
week, and any member of the public who was attending
could have easily ascertained the schedule change. ThaPPROVED:
affected police officers obviously were aware of the Michiel J. Rich
change. State Solicitor

We also find that the failure to post notice seven
days in advance of the meetings on July 14 and July 15
was a technical violation of FOIA that does not warrant

the remedy of re-noticing the meetings held on those STATE OF DELAWARE
dates. While we do not condone any deviation from the DEPARTMENT OF JUSTICE
letter of the law, there is no evidence that the City acted in ATTORNEY GENERAL OPINION
bad faith, or that any member of the public who wished to NO. 97-1B18

attend the meetings of those dates was deprived of the

opportunity because he or she did not have timely notice. September 2, 1997

The lack of any agenda in the notices is more
troubling. We find that the City violated the notice Mr. Handley J. Orr
requirements of FOIA by not including a general Chief of Police
statement of the major issues to be discussed at thBridgeville Police Department
meetings the week of July 14 sufficient to alert the public 302 Market Street
as to matters of public concern. We do not believe,Bridgeville, DE 19933

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




1466 ATTORNEY GENERAL OPINIONS

RE: Freedom of Information Act Complaint Against department personnel and a letter [Commissioner

Town of Bridgeville Singman] received June 25, 1997.” After the executive
session, the Commissioners voted to direct the Town

Dear Mr. Orr: Attorney “to write a letter to the Attorney General of the

By letter dated July 15, 1997 (received by this State of Delaware requesting any investigation the Chief
Office on July 17, 1997), you alleged that the Town of of Police may request of her.”
Bridgeville (“the Town”) had violated the Delaware The only FOIA issue raised in your complaint is
Freedom of Information Act, 2Bel. C. Sections 10001- the timeliness of the posting of the notice of the June 30,
10005 (“FOIA”), by not posting notice of a meeting on 1997 meeting. For purposes of the notice provisions of
June 30, 1997 at least seven days prior to the meeting. FOIA, this was a “special” meeting since it was held “less

By letter dated July 28, 1997, we asked the Townthan 7 days after the scheduling decision was made.” 29
for its response to your complaint By letter dated AugustDel. C. Section 10004(e)(3). The decision to schedule the
7, 1997, the Town’'s attorney responded claiming thatmeeting was made after Mr. Singinan received Chief
FOIA only required 24 hours’ notice for the meeting on Orr’s letter dated June 25, 1997, and the meeting was held

June 30. five days later.
In its response to your complaint, the Town
STATUTORY PROVISIONS suggests that the meeting on June 30, 1997 was an

“emergency” meeting for which notice is not required.

Section 10004(e)(2) of FOIA provides that “[a]ll See 29 Del. C. Section 10004(e)(1) (“This subsection
public bodies shall give public notice of their regular concerning notice of meetings shall not apply to any
meetings and of their intent to hold an executive sessioremergency meeting which is necessary for the immediate
closed to the public, at least 7 days in advanceDeIoC. preservation of the public peace, health or safety.”). We
Section 10004(e)(2). do not believe that the circumstances surrounding the

For a “special or rescheduled meeting,” however, dispute between Mr. Singman and Chief Orr so threatened
FOIA only requires that the public body give notice “as the public peace, health or safety as to obviate the notice
soon as reasonably possible, but in any event no later tharequirements of FOIA. Compare Markowski v. City of
24 hours before such meeting. A special or reschedulediarlin, Tex. App., 940 S.W.2d 724 (1997) (emergency
meeting shall be defined as one to be held less than 7 dayaeeting to meet with the city’s attorney to discuss lawsuit
after the scheduling decision is made. The public noticefiled by the fire chief who had been suspended without
of a special or rescheduled meeting shall include arpay the day before).

explanation as to why the notice required by paragraph (1) Section 10004(e)(3) requires that the notice of a
of this subsection [seven days] could not be given.” 29special meeting “shall include an explanation as to why
Del. C. Section 10004(e)(3). the notice required by paragraph (1) of this subsection
[seven days’ notice] could not be given.” ‘The notice of
OPINION the special meeting posted by the Town on June 27, 1997
did not provide such an explanation.
By letter dated June 25, 1997, Chief Orr wrote to In Att’y Gen. Op., 94-1037 (July 26, 1994), a

Charles R. Singman, Town Commissioner, in response t&chool district posted notice of a special meeting to
a letter dated June 18, 1997 from Mr. Singman. Chief Orrdiscuss student assignments five days prior to the
alleged in his letter that the Town had *“violated the meeting. This Office found that the notice failed “to
policeman’s bill of rights,” and stated that he was going toprovide any explanation whatsoever concerning the
“contact Attorney General M. Jane Brady to conduct areason why the normal seven day notice could not be
proper investigation.” Chief Orr copied his letter to, given.” We determined “that the District failed to comply
among others, Attorney General Brady. with the provisions of the Act concerning the required
According to the Town’s attorney, Chief Orr’s contents of a public notice announcing a special meeting.”
letter prompted the Town to hold a special meeting onAs a remedy, this Office asked the school district to re-
June 30, 1997. Notice of the special meeting and thenotice its special meeting and “explain to the public its
agenda were posted on June 27, 1997 at approximateljntention to formally ratify its previous action.”
3:45 p.m. at the Town Hall and the Bridgeville Library. Accordingly, we find that the Town violated
The agenda stated that the Town Commissioners would g&OIA by failing to explain in the notice of the June 30,
into executive session to discuss a “personnel” matter1997 special meeting why seven-days’ notice could not be
The minutes of the special meeting state that thegiven. Under the circumstances, however, we do not
Commissioners “held an executive session on policebelieve that any remedial action is necessary in order to
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accomplish the purposes of FOIA. In order to remediate this violation of FOIA, we
The principal purpose of the June 30, 1997 direct the Town to re-notice for a regularly scheduled
special meeting was to meet in executive session tdgneeting the non-personnel matters that were discussed on
discuss the dispute with the Police Chief. As a result ofJune 30, 1997 to allow the public the opportunity to have
that meeting, the Town Attorney wrote a letter dated Julyinput on those matters and to ratify the previous
3, 1997 to the Attorney General stating: “I have beendiscussion of those matters by the Town Commissioners.

asked by the Commissioners of Bridgeville to inform you

that they met on Monday morning in Executive Session, Conclusion

reviewed [Chief Orr's June 25] letter, and have directed

me to write to you confirming that they likewise seek to For the foregoing reasons, we determine. that the
have an investigation conducted by your office.” Town violated the notice requirements of FOIA in posting

After an exchange of Correspondence Seekingthe notice of the Special meeting on June 30, 1997 three
further factual information, Eugene M. Hall, the Director days before the meeting without explaining in the notice
of the Fraud and Consumer Protection Division of thethe reason why it could not have been posted sooner.
Delaware Department of Justice, wrote a letter dated Julysince the action taken by the Town Commissioners during
24, 1997 to the Town'’s attorney. Mr. Hall observed thatthe executive session portion of that meeting is now moot,
although the Attorney General had been copied on Chiefo remediation is,necessary. ~We direct the Town,
Orr’s June 25 letter, “Chief Orr never sent a letter of however, to re-notice and ratify the non-personnel matters
complaint to the Attorney General. Based upon yourdiscussed at the meeting on June 30, 1997.
letter, there is apparently nothing for the Department of
Justice to investigate, and the Department of Justice i¥ery truly yours,
closing its interest in this matter. Hopefully, the W. Michael Tupman
underlying conflict has been or will be resolved.”

Under these circumstances, it would serve notDeputy Attorney General
serve any purpose to require the Town to re-notice its
special meeting to consider whether to ask for anAPPROVED:
investigation by the Attorney General's Office becauseMichael J. Rich
this Office has already decided not to investigate. TheState Solicitor
FOIA issue, as it relates to the notice of the executive
session, is now moot. The Town is cautioned that in the

future there must be an appropriate explanation in the STATE OF DELAWARE
notice of any special or rescheduled meeting explaining DEPARTMENT OF JUSTICE
why the normal seven-days’ notice could not be given. ATTORNEY GENERAL OPINION
See, eg., Att'y. Gen. Op. 97IB02 (Feb. 12, 1997) (“it is NO. 97-1B19

our opinion that it is a sufficient explanation to state that

an earlier notice was not possible because legal opinions October 20, 1997

had not been obtained from the City Solicitor and the
Attorney General prior to the posting of the notice”). Mr. Gregory S. Layton

More troubling is the fact that at the special Milford Chronicle
meeting on June 30, 1997 the Town discussed severdf-O. Box 297
items of new business. Specifically, the CommissionersMilford, DE 19963
discussed: (1) the EDU’s for Gateway Plaza; and (2) a
clause in the Town Code pertaining to a tax exemption forRE:  Freedom of Information Act Complaint Against
new business. Although we can appreciate that the TowrMilford City Council
was trying to use the time already scheduled for the police
personnel matter to take up other business, there does nB¢ar Mr. Layton:
appear to be any reason why these new items of business In your letter dated September 5, 1997 (received
could not have been discussed at a regularly-scheduleBy this Office on September 8) you alleged that the
meeting with the normal seven-days’ notice. We believeMilford City Council (“the Council”) had violated the
that it is the better practice, consistent with the purposes oPelaware Freedom of Information Act, 29 Dd. C Sections
FOIA, to limit the discussion at an emergency or special10001-10005 (“FOIA”), in connection with two meetings
meeting of a public body solely to those issues whichOn August 11 and 21, 1997. Specifically, you allege that
justify deviating from the seven-day notice rule. the agenda posted for those meetings did not indicate that

the Council might go into executive session and the
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reason(s) therefor, and that the Council did not vote inthe agenda stated only that there would be a “Special
public to go into executive session. Your letter alsoMeeting - Perdue/David Bates,” but did not inform the
suggests that the Council may have gone into executivgublic that the Council intended to go into executive
session for a purpose other than authorized by law. session. The Council did not vote in public to go into
By letter dated September 9, 1997, we askedexecutive session, nor were minutes of the executive
the.Council to respond to your complaint. By letter datedsession maintained. Because of these violations of FOIA,
September 26, 1997 (received by this Office onany action taken by the Council at those meetings is
September 29), the Council responded through itsvoidable. See 29 Del.C. Section 10005(a).
attorney, admitting “that the executive sessions were not To remedy these violations of FOIA, we direct
held in full compliance with the Act.” He further stated: the Council to re-notice the matters that were the subject
“No votes were taken at the executive sessions. The Cityf discussion at those two meetings for another meeting
regrets any inconvenience and concern caused to thepen to the public. This should be done in strict
public and the press and intends to proceed in fullcompliance with the requirements of FOIA, both with

compliance with [FOIA] at all future meetings.” respect to the specifics of public notice, and the mechanics
of going into executive session. A majority of the Council
STATUTORY PROVISIONS must vote in public to go into executive session.

Additionally, the purpose for which the Council goes into

FOIA requires that “[a]ll public bodies shall give executive session must be one permitted under FOIA.
public notice of their regular meetings and of their intent After the Council votes to go into executive session, the
to hold an executive session closed to the public, at least gublic may be excused, but the public may return after the
days in advance thereof.” 29 Dd. C. Section 10004(e)(2) executive session is over to observe any further
The agenda must include not only “a general statement oproceedings of the Council which are not within a
the major issues to be discussed at a public meeting,” bugtatutory exception for executive session. The Council is
also “a statement of intent to hold an executive sessioteminded it must also prepare minutes of the executive
and the specific ground or grounds therefor undersession so that, if necessary, it can be ascertained at a later
subsection (b) of Section 10004 of this title.” 29 D&l. -C. date whether the Council stayed within the confines of the
Section 10002(f). Section 10004(b) sets forth ninesubject(s) authorized by FOIA for executive session.
authorized grounds for a public body to go into executive The Council is cautioned that it must strictly
session. comply with the requirements of the open meeting laws in

In order to go into executive session, there mustthe future. A lack of knowledge of the requirements of the
be an “affirmative vote of a majority of members presentlaw will not suffice to defend against a complaint of
at a meeting of the public body. The vote on the questiorfailure to comply with FOIA. If the Council is unsure
of holding an executive session shall take place at about any particular legal requirement, it “can have its
meeting of the public body which shall be open to theattorney on hand to advise iL&vy, 1990 WL 154147, at
public, and the results of the vote shall be made public ang. 9.
shall be recorded in the minutes.” 29 D-d. C. Section
10004(c). Conclusion

OPINION For the foregoing reasons, we determine. that the
Council violated the open requirements of FOIA in the
Under FOIA, “to convene in executive session, notice and conduct of the meetings on August 1 1 and 21,
the public body must satisfy several requirements”. (1)1997. The Council is directed to hold those meetings
publicly announce the purpose of the closed meetings imranew in full compliance with FOIA, and to strictly comply
advance; (2) approve holding such a session by a majoritwith the requirements of FOIA in the future.
vote; (3) limit the agenda of the closed session to public
business that falls within one of the purposes allowed foryours very truly,
such meetings; and (4) prepare minutes of any closedv. Michael Tupman
session. Leyy v. Board d Education of Cape HenlopenDeputy Attorney General
School District, Del. Ch. 1990 WL 154147, at p.3 (Oct. 1,
1990) (Chandler, V.C.). APPROVED:
The Council does not dispute that it failed to Michael J. Rich
comply with any of these requirements with respect to theState Solicitor
meetings held on August 1 1 and 21, 1997. In particular,
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STATE OF DELAWARE public body’s meeting.ld.
DEPARTMENT OF JUSTICE FOIA defines “agenda” to “include but is not
ATTORNEY GENERAL OPINION limited to a general statement of the major issues expected
NO. 97-1B20 to be discussed at a public meeting, as well as a statement
of intent to hold an executive session and the specific
October 20, 1997 ground or grounds therefor under subsection (b) of

Section 10004 if this title.” 29 D&J. -C. Section 10002(f).
Mr. N. Dean Dey
59 Edgewater Drive OPINION
Lewes, DE 19958
In lanni_v. Department of Elections of New
RE: Freedom of Information Act Complaint Against Castle County, Del. Ch., C.A. No. 8590, 1986 VYL 9610

Cape Henlopen School District (Aug. 29, 1986) (Allen, C.), the county posted a one-page
notice stating that the Department of Elections would
Dear Mr. Dey: meet to consider the “primary election.” At the meeting,

On September 15, 1997, we received your letterthe Department voted to open fewer polling stations in
alleging that the Cape Henlopen School District (the New Castle County in the primary elections. Chancellor
“School District”) had violated the Delaware Freedom of Allen held that the notice of-the agenda was insufficient
Information Act, 29 D&I. C. Sections 10001-10005 “to alertthe public to the fact that the [Department] would
(“FOIA™), by holding a meeting on September 11, 1997 consider and act upon a proposal to consolidate election
without giving proper notice to the public. Specifically, districts for the purpose of the primary election. While the
you allege that the agenda posted did not disclose that thetatute requires only a ‘general statement’ of the subject to
School District might vote at that meeting to spend publicbe addressed by the public body, when an agency knows
monies for new locally-funded teaching positions. that an important specific aspect of a general subject is to

By letter dated September 16, 1997, we asked thébe dealt with, it satisfies neither the spirit nor the letter of
School District to respond to your complaint. By letter the Freedom of Information Act to state the subjectin such
dated September 23, 1997 (received by this Office onbroad generalities as to fail to draw the public’s attention
September 24), the School District responded, enclosingo the fact that specific important subject will be treated.
copies of the agenda for the meeting and the writtenin this instance, all that would have been required to
minutes. The School District denies that it violated FOIA satisfy this element of the statute would have been a
since the act provides that an agenda shall be subject tetatement that ‘election district consolidation’ or
change, and a public body can add items to the agenda thdbcation of polling places’ was to be treatethfini, 1986
arise during a meeting. According to the School District, WL 9610, at p. 5.

“[T]he issue of whether the Board should hire additional The School District suggests that the issue of
teachers to reduce class size arose at the meeting” omsing local monies to fund new teaching positions was
September 11, 1997. The discussion started withwithinthe agendaitem, “Class Sizes and Enrollment. “We
concerns about class size. The issue then arose abodo notthink that this general item satisfies|dri test by
adding teachers to reduce class sizes. “At that point, th@lerting the public that a significant amount of public
public discussion continued ultimately resulting in the monies might be spent on new teachers. The issue, then,

adoption of a motion to hire locally funded teachers.” is whether the School Board could add this new item to the
agenda after the start of the meeting on September 11,
STATUTORY PROVISIONS 1997.

As this Office has previously determined, “FOIA

FOIA requires that “[a]ll public bodies shall give does not limit the ability to.make changes to the agenda to
public notice of their regular meetings and of their intent cases where the agenda specifically states that it is subject
to hold an executive session closed to the public, at least ® change.” Att'y Gen. Op. 95-EB35 (Nov. 2, 1995). A
days in advance thereof. The notice shall include thepublic body has discretion to determine the agenda for any
agenda, if such has been determined at the time, and thgublic meeting and to make additions, corrections or
dates, times and place of such meetings; 29 D&J. -Cdeletions, if necessary, at the next regularly scheduled
Section 10004(e)(2). FOIA, however, provides that “the meeting when the minutes are adopted. See Att'y Gen,
agenda shall be subject to change to include additionaDp- 94-1023 (June 21, 1994).
items including executive sessions or the deletion of items If a public body knows that an item of public
including executive sessions which arise at the time of thenterest will be addressed at a meeting, then it cannot

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 9, SUNDAY, MARCH 1, 1998




1470 ATTORNEY GENERAL OPINIONS

claim, in good faith, that the issue arose at the time of the STATE OF DELAWARE
public body’s meeting in order to circumvent the notice DEPARTMENT OF JUSTICE
requirements of FOIA. On the other hand, discussion of ATTORNEY GENERAL OPINION
noticed items can often segue into related public issues, NO. 97-1B21
and FOIA provides flexibility to address that situation.

As the School District explains, the discussion at October 28, 1997

the September 11, 1997 meeting about class sizes and
enrollment continued “so that numbers could be discussedvr. William G. Burke, Sr.
in relation to this issue. At that point, the public Administrative Director
discussion continued ultimately resulting in the adoptionW. Howard G. Sholl, Jr.
of a motion to hire locally funded teachers” in order to Deputy Administrative Director
reduce class size. Department of Elections for New Castle County
An agenda serves the important function of 820 N. French Street
notifying the public of the matters which will be discussed
and possibly voted on at a meeting, so that members of th&/ilmington, DE 19801
public can decide whether to attend the meeting and voice
their ideas or concerns. Itis not always possible, howeverRe: Mailing of Absentee Ballots
to anticipate every permutation of every issue contemplated
for discussion, and FOIA permits a public body to add Dear Gentlemen:
items to the agenda if they arise at the meeting and are
reasonably related to items that were noticed in the Fifteen Del. C. 8§ 5505 provides that the
agenda. At some point, the issues may so far depart frorDepartment of Elections shall mail an absentee ballot to
the issues noticed on the agenda that they are bettean elector and that such mailing shall be made “not more
reserved for the next meeting of the public body so that thehan. 60 nor less than 3 days prior to a general or special
public will have adequate notice. election.” The Department of Elections asks whether the
The meeting on September 11, 1997 was attendeelection day is counted as the third day for purposes of this
by a number of parents and teachers, including thestatute. By way of example, the Department asks whether,
complainant, who voiced his objection to the decision towhere election day is Saturday, the Department must mail
use local monies to fund new teaching positions. We daabsentee ballots through the previous Wednesday. We
not find that the public was misled by the agenda for theanswer this inquiry in the affirmative. Using the example
September 11, 1997 meeting or that any interested persoof the Department of Elections, we conclude that the
did not attend because he was not fully aware what mighDepartment must mail absentee ballots through the close
be discussed. Furthermore, we find that the discussion obf business on Wednesday for a Saturday election.
class sizes and enrollment naturally evolved into a
discussion of whether more teachers might be necessary There are no cases directly on point on this issue
and, if so, how to fund their salaries. The School Boardin Delaware and case law from other jurisdictions is not
added the funding issue to the agenda during the course drictly consistent. However, the majority view is th at the
the meeting, consistent with Section 10004(e)(2) ofgeneral rule for the computation of time applies, unless
FOIA. there is evidence of contrary legislative intent. Under the
general rule, the first day of the time period in question is
Conclusion excluded and the day on which an act is to be performed is
included. The words “at least,” “not less than,” and “prior
For the foregoing reasons, we determine that theto” are most commonly found not to evidence a legislative
School District did not violate the public notice and intentto alter the general rule for the computation of time.
agenda requirements of FOIA in connection with the Barronv. Green N. J. Super., 80 A.2d 586, 587 (1951) (“at

September 11, 1997 meeting. least 40 days prior to any other municipal electioState
v. Appling, Or. Supr., 355P.2d 760, 761 (1960) (“not less
Very truly yours, than 70 days before the * * * general electionHgarris v.
W. Michael Tupman, Deputy Attorney General Latta, N.C. Supr., 259 S. E. 2d 239, 240 (1975) (“at least
sixty (60) days prior to March 5, 1976"). To the contrary
APPROVED: is State v. Beermann, Neb. Supr., 523 N.W. 2d 518, 522
Michael J. Rich, State Solicitor (1994), which held that the words “prior to” require the

exclusion of the terminal date.
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While we acknowledge the Nebraska case, we STATE OF DELAWARE
believe that the law in Delaware is the majority view, DEPARTMENT OF JUSTICE
which would count the day of the election as the third day ATTORNEY GENERAL OPINION
prior to the election. NO. 97-1B22

The operative words of 15 DeL C § 5505 are
“prior to.” No Delaware court has interpreted exactly November 24, 1997

those words. However, the Delaware Supreme Court has

ruled that the words “at least” within a statute that readsJeffrey M. Weiner, Esquire

“at least fifteen days notice” do not change the generall332 King Street

rule that the first day should be excluded but the day orwilmington, DE 19801

which the act to be done should be includ&hntow v.

Ullman, Del. Supr., 166 A.2d 135, 137-138 (1960). In RE: Freedom of Information Act Complaint Against

reaching this decision, the Supreme Court of DelawareCity of Wilmington

relied upon decisions from New Jersey that ruled that the

words “at least forty days prior to” (emphasis added) doDear Mr. Weiner:

not change the ordinary rule for the computation of time. This letter is our written determination in

Li. at 138, citing Barron v. Green, N.J. Super., 80 A.2d response to your complaint alleging that the City of

586 (195 1). In reaching our conclusion that the date ofwilmington (the “City”) violated the Freedom of

the election is counted as the third day for the computatiorinformation Act, 29 Del.C. Sections 1000110005

of time for purposes of 15 DeL C. § 5505, we rely upon (“FOIA”).

other principles of law, as well. Your letter of complaint dated October 4, 1997
In past elections, the Department of Elections for was received by this Office on October 8, 1997. By letter

New Castle County has consistently.. counted electiondated October 9, 1997, we asked for the City's response

day as the third day for purposes of 15 DeL C. § 5505. Thewithin ten days to your allegations that the City had

other county Departments of Elections have as well: Ourviolated the open meeting requirements of FOIA. By

conclusion that this is the correct interpretation of Sectionletter dated October 17, 1997, the City asked for a five-

5505 both continues the past administrative practice andlay extension of time, which we granted.

promotes consistency among election procedures. In your letter, you alleged that the City had

Moreover, when the minor administrative burden of violated FOIA in two ways: first, by holding meetings of

mailing absentee ballots for an additional day is weighedthe Residency Review Board without notice to the public;

against the fiindamental right to vote, we believe that theand second, by failing to maintain minutess of those

scales tip heavily in favor of our conclusion that the meetings.

election day itself is the third day for purposes of 15 DelL By letter dated October 24, 1997, we received a

C 8§ 5505. response from the City Solicitor. By letter dated October
We trust that this resolves all of the issues raised28, 1997, we asked the City for additional information and

by the Departments opinion request. Please do notlocuments relating to the FOIA complaint. By letter

hesitate to contact us if we can be of further assistance. dated October 3 0, 1997, the City provided us with that

information. The City confirmed that the first meeting of

Very truly yours, the Residency Review Board was held on December 23,
Malcolm S. Cobin 1996. The City also stated “that public notice of the
Assistant State Solicitor meetings and agenda were not posted for the five meetings

of the Board.”
A. Ann Woolfolk

Deputy Attorney General Summary of the Law

Approved: Section 10004 of Title 29 of the Delaware Code
Michael J. Rich provides that “[e]Jvery meeting of all public bodies shall
State Solicitor be open to the public” except as authorized by statute for

executive session. A “public body” is defined to include
any “board, commission, department, agency, committee,
ad hoc committee, special committee, temporary
committee, advisory board and committee, [or]
subcommittee” appointed by any body which is
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“impliedly or specifically charged” by another public minutes of all meetings” therefore is unfounded.
body “to advise or to make reports, investigations or The City has confirmed “that public notice of the
recommendations.” 2Bel.C. Section 10002(a). meetings and agenda were not posted for the five meetings
Section 10004 (e)(2) provides: “All public bodies and notified Board members.” The City contends,
shall give public notice of their regular meetings and of however, that “regarding the five meetings in question, no
their intent to hold an executive session closed to thepolicies and procedures were adopted, and no individual
public, at least 7 days in advance thereof. The notice shaltase was discussed or decided. Therefore, while there
include the agenda, if such has been determined at thmay have been an unintentional failure to provide public
time, and the dates, times and places of such meetings; notice in the past, to date no formal action has been taken
.” Section 10004(e)(4) requires that notice “shall by the Board.”

include, but not be limited to, conspicuous posting of said The Chancery Court has rejected the notion that
notice at the principal place of the public body holding thethe open meetings requirements of FOIA apply only “to
meeting...”. meetings where ‘formal action’ was taken. Our law is not

Section 10004(t) requires every public body to so limited. Rather it applies to meetings called to discuss
“maintain minutes of all meetings, including executive public business as well as to meetings called to take action
sessions, conducted pursuant to this section, and shatin public business.” The News-Joumal Co. v. McLaupMin,
make such minutes available for public inspection andDel. Ch., 377 A.2d 358, 362 (1977) (Brown, V.C.). This
copying as a public record. Such minutes shall include as because the purpose of the “sunshine laws is to prevent
record of those members present and a record, byt nonpublic meetings the crystallization of secret
individual members (except where the public body is adecisions to a point just short of ceremonial acceptance,
town assembly where all citizens are entitled to vote), ofthat rarely could there be any purpose to a nonpublic pre-
each vote taken and action agreed upon.” meeting conference except to conduct some part of the

The City does not dispute that the Residencydecisional process behind closed doors, and that a
Review Board is a “public body” for purposes of FOIA. sunshine statute, being for the benefit of the public,
The Board was appointed by a public body (the City should be construed so as to frustrate all such evasive
Council) to oversee the administration and enforcementdevices.”ld.

of the law requiring City employees to be Wilmington Clearly, the Residency Review Board discussed
residents. matters of public business at its five meetings. Among
other things, the Board discussed: the legal definition of

Discussion and Findings “residency”; the need for more vigorous enforcement;

cur-rent problem situations; the criteria for determining

On March 2, 1995, the City Council enacted an whether a City employee is a resident; procedures for
ordinance to amend Chapter 2 of the City Code of 1993 tadetermining the residency of current and new City
create a Residency Review Board “to review any mattereemployees; and actual steps to enforce the residency
of residency requirement administration and enforcementequirement. The City residency requirement is a matter
that may arise.” The Residency Review Board consists ofof widespread public concern. In fact, a bill to abolish the
the City Solicitor, the Director of Personnel, and residency requirement was introduced, but not passed, in
Administrative Assistant to the Mayor, and two residentsthe last session of the General Assembly. Despite a keen
of the City “who shall not be City employees, who shall be public interest in this issue, the City did not give the public
gualified electors of the City and who shall be appointedany notice that the Board was meeting, and thus give the
by the Mayor” and “confirmed by resolution approved by public an opportunity to attend the meetings and
sa majority of all participate in the political process.
members of Council.” It is irrelevant whether the Board has yet to take

The City Council did not approve the any “formal” action concerning the application and
appointments of all of the members of the Residencyenforcement of the residency law. leyy v. Board of
Review Board until August 15, 1996. The Board held its Education of Cape Henlopen School District, Del. Ch.,
first meeting on December 23, 1996. Subsequentl990 WL 154147 (Oct. 1, 1990) (Chandler, V.C.), the
meetings were held on January 14, March 6, May 13, andChancery Court held that FOIA applied to school board
September 9, 1997. “workshops,” even where no formal action was taken.

In its response to your FOIA complaint, the City Under any other interpretation, “there would be no
provided us with copies of the minutes for those five remedy to deter Board members from privately meeting
meetings of the Residency Review Board. Your concernfor discussion, investigation or deliberation about public
that the City violated FOIA by failing “to maintain business as long as the Board reached no formal decision
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at that private meeting.” 1990 WL 15417, at p. 6. FOIA Very truly yours,
“recognizes that policy decisions by public entities cannotW. Michael Tupman
realistically be understood as isolated instances ofDeputy Attorney General
collective choice, but are best understood as a decisional
process based on inquiry, deliberation and consensuépproved:
building. Because informal gatherings or workshops areMichael J. Rich
part of the decision-making process they too must beState Solicitor
conducted openly.Id.

We find that the City violated the open meeting
requirements of FOIA by failing to post notices and

agenda for the five meetings of the Residency Review STATE OF DELAWARE
Board. The City Council has charged the Board with an DEPARTMENT OF JUSTICE
important function: to set the standards and create ATTORNEY GENERAL OPINION
procedures for enforcement of the City’s residency law, NO. 97-1B23

and to make final decisions regarding the administration

and enforcement of the requirements of that law. The December 23, 1997
Board’s activities therefore could have

considerable impact on individual City employees. Mr. Milton F. Morozowich

Failure to post notices and agenda before theR.D. 2, Box 166
Board’s meetings involved “substantial public rights” and Bridgeville, DE 19933
was not merely a “technical” violation.lanni v.
Department of Elections of New Castle Couyridel. Ch., RE: Freedom of Information Act Complaint Against
1986 WL 961 0, at p. 6 (Aug. 29, 1986) (Allen, C.). To Woodbridge School District
remedy these violations of the open meeting law, we
direct the Residency Review Board to notice a specialDear Mr. Morozowich:
meeting within thirty days of the date of this letter. At that This letter is our written determination in
special meeting, the Board should discuss, at least ifesponse to your complaints alleging that the Woodbridge
summary form, the principal matters discussed at itsSchool District (the “School District”) violated the
previous five meetings, and to give proper notice of thatFreedom of Information Act, 29 Del. C. Sections 1000 I-
special meeting to the public so that interested citizens cad0005 C’FOIA”). All three letters of complaint were
attend and comment. At that time, after “full public received by this Office on November 5, 1997.
discussion,” Beebe Medical Center v. Certificate of Need Your first letter, dated October 25, 1997, alleged
Appeals Board, Del. Super., 1995 WL 465318, at p. 6that the minutes of the executive session held by the
(June 30, 1995) (Terry, J.), the Board can publicly vote toSchool District on October 7, 1997 were “vague and non-
adopt or ratify any actions previously taken. specific” and the meeting should have been tape-
The City is put on notice that the open meeting recorded. Your second letter, dated October 29, 1997,
requirements of FOIA will be strictly construed and alleged that the School District noticed an “emergency”
enforced by this Office. Any future failure by the meeting on June 4, 1997 to discuss the assistant
Residency Review Board to comply with FOIA could be superintendent's employment contract, but in fact
determined to be evidence of a wilful pattern of FOIA discussed other personnel issues such as salary increases
violations. for all administrative staff. Your third letter, dated
October 30, 1997, alleges that the School District
Conclusion purportedly met in executive session on October 21, 1997
to discuss personnel matters, but in fact discussed matters
Based on the complaint, the City’'s written not authorized by statute to be closed to the public.
responses, and the documents and other information By letter dated November 6, 1997, we asked the
provided to us, we determine that the City’'s ResidencySchool District to respond to your three complaints within
Review Board violated the open meeting requirements often days. The School District asked for, and we granted,
FOIA by failing to post notices and agenda for five of its a ten-day extension of time to respond. By letter dated
meetings. We determine that the Board maintainedNovember 24, 1997, we received the School District's
minutes of each of those meetings, and therefore did notesponse, denying any violations of FOIA.
violate Section 10004(f) of FOIA. The City is directed to This Office declines to make any written
take the remedial steps outlined above. determination regarding the meeting on June 4, 1997.
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There is a 60-day statute of limitations for any citizen to ©© (@K€ tnatmatter Uup I eXeCutive Session along with other
challenge in court a meeting allegedly held in violation of personne,l matters. The legal question, then, |s“vvhether
FOIA. See 2Del.C. Section 10005(a). While this Office YOUr Son’s request for transfer concerned the “names,
is not bound by that statute of limitations when it competerlcy a”‘?' ab'“?'es of |nQ|V|duaI employges or
investigates FOIA complaints, this Office has declined in studen.ts, the Q|scu35|on of which ,FOIA authorizes in
the past to investigate matters which were not brought tgxecutive session. 29 Pel. C. Section 10004(b.)(9_)' We
our attention in a timely fashion. See Att'y Gen. 012. 93- conclude that your son’s transfe.r request falls within the
1006 (Mar. 5, 1993): Att'v Gen. Or). 93-1028 (Sept. 21, personnel exception for executive session. A tra}nsfer
1993). While we have discretion to determine when arequest based on large class size necessarily requires the
complaint is timely, we conclude that the delay of almost School District to consider the competency and abilities

six months in this case warrants the conclusion that youPf the _IndIV|duaI student '”YF’!VEO‘- as well as the

complaint was not timely filed. respective competency and abilities of the current teacher
FOIA does not require a public body to tape- and the proposed teacher.

record its meetings or executive sessions. The statute only

requires that “[e]ach public body shall maintain minutes

of all meetings, including executive sessions, conducted

pursuant to this section, and shall make such minutes Based on your complalnt,_the School D'St”Ct,S,
available for public inspection and copying as a pub“Cresponse, and the documents provided to us, we determine

record.” 29 Del. C. Section 10004(f). This Office has that the School District did not commit any violation of
previously determined that the statutory duty to maintainFO!A In connection with t_he October 7 and Octobgr 2_1’
written minutes of public meetings does not require a1997 meetings. We decline to make any determination

public body to tape-record the meetinGee Att'y Gen. regarding the June 4, 1997 meeting because the complaint
Op. 94-1023 (June 21, 1994). Moreover, the minutes ofVas untimely.
executive sessions need only include “a record of those

members present and a record by individual members’ €'Y truly yours,

(except where the public body is a town assembly wherelV- Michael Tupman
all citizens are entitled to vote) of each vote taken andP€puty Attorney General
action agreed upon.” 29 Del. C. Section 10004(f). But
FO1A “neither says that the subjects discussed must b@\pproved: ,
summarized nor attempts to define how specific suchMal?OIm S. Cobin .
summary should be.... | cannot conclude that there is \ssistant State Solicitor
clear implied statutory requirement to summarize the
subjects discussed with any degree of specificity in the
minutes of executive sessions.” Common Cause of
Delaware v. Red Clu Consolidated School District Board
of Education, Del. Ch., C.A. No. 13798, 1995 WL
733401, at p. 4 (Dec. 5, 1995)
(Balick, V.C.).

We do not find that the School District violated
FOIA in connection with its October 7, 1997 meeting.
The School District prepared written minutes of the
executive sessions convened during that meeting. The
minutes contain all of the information required by statute.

With regard to the October 21, 1997 meeting, the
agenda for that meeting had a line item for “Executive
Session - Personnel.” This Office has previously
determined that “it is not necessary to identify the
personnel in convening an executive session to constitute
personnel matters.” Att'y Gen. Op. 96-IB27 (Aug. 1,
1996) (citation omitted). At the meeting, you reiterated a
concern you had previously raised with the Superintendent
regarding the size of your son’s classes and his request for
transfer. The Superintendent decided that it would be best

Conclusion
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DELAWARE RIVER BASIN any consecutive 30-day period. Such maximum total
withdrawals shall be based on demands projected to occur
COMMISSION during the duration of the docket or protected area permit.
Amendments to the Delaware River Basin Commission’s i.  Ground water withdrawal limits shall be defined for
Ground Water Protected Area Regulations for Southeasteryupbasins in accordance with the provisions of (1) or (2). The
Pennsylvania limits for specific subbasins are set forth in (3).
AGENCY : Delaware River Basin Commission. (1) Baseflow frequency ana]yses shall be con-
. ducted for all subbasins in the Southeastern Pennsylvania
ACTION : Final rule. Ground Water Protected Area. The analyses shall determine

the 1-year-in-25 average annual baseflow rate. The 1-year-in-
SUMMARY : At its January 28, 1998 business meeting, the2s average annual baseflow rate shall serve as the maximum
Delaware River Basin Commission amended its Groundyithdrawal limit for net annual ground water withdrawals for
Water Protected Area Regulations for Southeasternsyppasins. If net annual ground water withdrawals exceed 75
Pennsylvania by the establishment of numerical withdrawalpercent of this rate for a subbasin, such a subbasin shall be

limits for subbasins in the Protected Area. deemed “potentially stressed.” The Commission shall
maintain a current list of net annual ground water withdrawals
EFFECTIVE DATE : January 28, 1998. for all subbasins. “Net” annual ground water withdrawals

_ o includes total ground water withdrawals less total water
ADDRESSES Copies of the Commission’s Ground Water returned to the ground water system of the same subbasin.

Protected Area Regulations for Southeastern Pennsylvania
are available from the Delaware River Basin Commission, (2) Upon application by the appropriate govern-

P.O. Box 7360, West Trenton, New Jersey 08628. mental body or bodies, the withdrawal limits criteria set forth
in (1) may be revised by the Commission to provide
FORFURTHERINFORMATION CONTACT : SusanM.  additional protection for any subbasin identified in (3) with
Weisman, Commission Secretary, Delaware River BaSinstreamS or stream Segments designated by the Common-
Commission, (609) 883-9500 ext. 203. wealth of Pennsylvania as either “high quality” or
“exceptional value,” or “wild,” or “scenic,” or “pastoral,” or
SUPPLEMENTARY INFORMATION : OnJune 24,1997  to correspond with more stringent requirements in integrated
the Commission held a public hearing on proposedresource plans adopted and implemented by all municipalities
amendments to its Ground Water Protected Area Regulationgithin a subbasin identified in (3). Integrated resource plans
for Southeastern Pennsylvania as noticed in the Federalhall be developed according to sound principles of
Register issues of May 9, 1997 and June 18, 1997; theyydrology. Such plans shall at a minimum assess water
Pennsylvania Bulletin issues of June 7, 1997 and June 2kesources and existing uses of water; estimate future water
1997; the New Jersey Register of June 2, 1997; and the Neylemands and resource requirements; evaluate supply-side
York State Register of May 21, 1997. The Commission hasgnd demand-side alternatives to meet water withdrawal
considered the extensive testimony and comments fronheeds; assess options for wastewater discharge to subsurface
interested parties and has revised the proposed amendmefimations and streams; consider stormwater and floodplain
in response to those comments. A "Response Document ofhanagement; assess the capacity of the subbasin to meet
Proposed Amendments to the Southeastern Pennsylvanigresentand future demands for withdrawal and nonwithdrawal
Ground Water Protected Area Regulations® is available upor,ses such as instream flows; identify potential conflicts and
request to Ms. Weisman at the number provided above.  problems; incorporate public participation; and outline plans
and programs including land use ordinances to resolve
The Commission’s Ground Water Protected Area Regulaconfiicts and meet needs. Integrated resource plans shall be
tions for Southeastern Pennsylvania are hereby amended a®lopted and implemented by all municipalities within a
follows: subbasin and incorporated into each municipality’s
Comprehensive Plan.
1. Section 6 is hereby amended by the addition of new
subsections h. through m., to read as follows: (3) The potentially stressed levels and withdrawal

. . limits for all delineated basins and subbasins are set forth
h. Dockets and protected area permits may be issuege|ow:

for a duration of up to ten years and shall specify the
maximum total withdrawals that must not be exceeded during
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Neshaminy Creek Basin supply. An acceptable program shall include either reservoir

storage or an interconnection with a surface water supplier

Subbasin Potentially Withdrawal and an agreement or contract to purchase water from the
Stressed Limit supplier for the duration of the docket or permit.

(may) (may)
(2) A water conservation program that exceeds the

West Branch Neshaminy 1054 1405 requirements of Section 7. For existing water utilities, the
Pine Run 596 795 program shall reduce average annual per capita water usage
North Branch Neshaminy 853 1131 by at least five percent. All conservation programs shall
Main Stem Doylestown 710 946 include water conservation pricing, either inclining block
Main Stem Warwick 889 1185 rates, seasonal rates, or excess-use surcharges, and plumbing
Little Neshaminy Warrington 505 673 fixture rebate or retrofit components. For self-supplied users,
Park Creek 582 776 the program shall include water efficient technologies such as
Little Neshaminy Warminster 1016 1355 recycling, reuse, xeriscaping, drip or micro irrigation, or other
Mill Creek 1174 1565 innovative technology approved by the Commission.

Main Stem Northampton 596 794

Newtown Creek 298 397 (3) A program to monitor and control ground water
Core Creek 494 658 infiltration to the receiving sewer system. The program must
Ironworks Creek 326 434 guantify ground water infiltration to the system and document
Main Stem Lower Neshaminy 3026 4034 reductions in infiltration. The program should include such

measures as leakage surveys of sewer mains, metering of
Subject to public notice and hearing, this section may besewer flows in mains and interceptors, analysis of sewer
updated or revised based upon the following: the completiorsystem flows to quantify infiltration, and remedial measures
of baseflow frequency analyses for the remaining subbasinsuch as repair of leaks and joints, main lining, and main
within the Protected area; new and evolving information onreplacement.
hydrology and streamflow and ground water monitoring; or
in accordance with (2). (4) An artificial recharge or spray irrigation
program that demonstrates a return of at least 60 percent of the
j- Upon its determination that a subbasin is potentially total new or expanded annual withdrawal to the same ground
stressed, the Commission shall notify all ground water usersvater basin and aquifer system from which it is withdrawn.
in the subbasin withdrawing 10,000 gallons per day or moreThe program shall not impair ground water quality.
during any 30-day period of its determination. If any such
users have not obtained a docket or protected area permit (5) An alternative program approved by the
from the Commission, they shall be required to apply to theCommission to mitigate the adverse impacts of the new or
Commission within 60 days of notification. expanded ground water withdrawal.

k. In potentially stressed subbasins, dockets and |. The durations of all existing dockets and protected area
protected area permit applications for new or expandedbermits may be extended by the Commission for an additional
ground water withdrawals must include one or morefive years if the docket or permit holder successfully
programs to mitigate the adverse impacts of the new oimplements either option k(1) or k(2). If the docket or permit
expanded ground water withdrawal. The eligible programsholder successfully implements both options, the docket or
are noted below. If the remainder of the application and thepermit may be extended for an additional ten years. The
program(s) submitted are acceptable, the withdrawal may b&xecutive Director shall notify all docket and permit holders
approved by the Commission for an initial three-year period.potentially affected by this resolution of their right to file an
The applicant shall implement the program(s) immediatelyapplication to determine their eligibility for extension.
upon Commission approval. If after the three-year period the
program(s) is deemed successful by the Commission, the m. Itis the policy of the Commission to prevent, to the
docket or permit duration may be extended for up to 10 yearsextent reasonably possible, net annual ground water
The project sponsor shall be required to continue thewithdrawals from exceeding the maximum withdrawal limit.
program(s) for the duration of the docket or permit. An application for a proposed new or expanded ground water

withdrawal that would result in net annual ground water
(1) A conjunctive use program that demonstrateswithdrawals exceeding the maximum withdrawal limit

the applicant’s capability to obtain at least 15 percent of itsestablished in paragraph i (3) shall set forth the applicant’s
average annual system usage from a reliable surface watg@roposal for complying with the Commission’s policy, with
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such supporting documentation as may be required by the
Executive Director. Notification of the application shall be
given to all affected existing water users who may also submit
comments or recommendations for consideration by the
Commission on the pending application. In taking action
upon the application, the Commission shall give consider-
ation to the submissions from the applicant and affected water
users. If the Commission determines that it is in the public
interest to do so, it may reduce the total of proposed and
existing ground water withdrawals within a subbasin to a
level at or below the withdrawal limit. Unless otherwise
determined by the Commission, docket and permit holders
shall share equitably in such reductions.

2. This resolution shall become effective immediately.
Delaware River Basin Compact, 75 Stat. 688.
Susan M. Weisman

Secretary
January 30, 1998
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The Commission Office is located at 2320 South
DEPARTMENT OF DuPont Highway, Dover, Delaware 19901 and the phone
ADMINISTRATIVE SERVICES number is (302) 739-4811.

DivisioN oF ProFEssIONAL REGULATION
DeLawARE BoARD OF PROFESSIONAL

CoUNSELORS OoF MENTAL HEALTH DEPARTMENT OF EDUCATION

Chazi_eErAlsOEl TaﬁEEZTOJ;fEé.pgeS;?:; t;ogg(agflll),cthe T.he State Board of Education will hold a special
Delaware Board of Professional Counselors of MentalM€€UNg on quday,_March 9, at 2:00 P-m. _The purpose
Health proposes to adopt new Rules and Regulations t(?f the meeting is to discuss the Accountability Plan.
replace the existing Rules and Regulations. The . . .
regulations will define meetings and elections, licensure The Board will hold its regular monthly meeting on
by certification, licensure by reciprocity, licensure of Thurs_day,_March 1.9’ at 11:00 am. A portion of the
associate counselors of mental health, application and feépeetmg will deal with the Accountability Plan.

affidavit and time limit, renewal of licensure, reactivation The Aopril . fthe S Board of Ed .
of licensure, return to active status, and temporary . eh I(ij mTehetmg 0 fAe'I ;aéte (2)?(;0 of Education
suspension pending hearing. will be held on Thursday, April 16, at 2:00 p.m.

A public hearing will be held on the proposed Rules
and Regulations on April 3, 1998 at 1:00 p.m. in the DEPARTMENT OF FINANCE
Second Floor Conference Room A of the Cannon DivisioN oF REVENUE
Building, 861 Silver Lake Boulevard, Dover, Delaware. OFEICE OF THE STATE L OTTERY
The Board will receive and consider input, in writing,
from interested persons on the proposed rules and
regulations. The final date for interested persons to
submit comments shall be at the above-scheduled publicmSeol regulations are to ensure that the Delaware

hearlng. Anyone wishing to obtain a copy of the pmpos_edLottery is in compliance with the federal Americans with

YPisabilities Act ("ADA"). The proposed regulations will
provide for a procedure for inspection of the sites of all
lottery retailers to ensure a minimum standard of
accessibility required by federal law.

Comments may be submitted in writing to the Lottery
Office on or before 4:00 p.m. on March 31, 1998. The
Lottery Office is located at 1575 McKee Road, Suite 102,
Dover, Delaware 19901 and the phone number is (302)

DEPARTMENT OF AGRICULTURE 739-5291. Comments should be addressed to the

attention of Vernon Kirk, Lottery Office.
THOROUGHBRED RAcCING COMMISSION

The Lottery proposes these rules pursuant to 29
Del.C. sections 4805(a) and RP@I.C. section 10115. The

should notify the Board’s Administrative Assistant Gayle
Franzolino by calling (302) 739-4522 Ext. 220, or writing
to the Delaware Board of Professional Counselors of
Mental Health, P. O. Box 1401, Cannon Building, Dover,
Delaware 19903

DEPARTMENT OF HEALTH &

The Commission proposed the enactment of Rule

13.18 pursuant to 3Del.C. sections 10103 and SOCIAL SERVICES
10128(m)(1), and 2Pel.C. section 10115. The proposed DivisioN oF SoclaL SERVICES
Rule 13.18 would prohibit a claimed horse from racing for

fourteen days after the claim unless there is good cause for PUBLIC NOTICE

a shorter time period. The proposed rule will be Medicaid / Medical Assistance Program

considered by the Commision at its next regularly

scheduled meeting on April 16, 1998 at 10:00 a.m. at | compliance with the State’s Administrative Procedures
Delaware Park, 777 Delaware Park Boulevard, Stantonact (APA - Title 29, Chapter 101 of the Delaware Code) and
Delaware. Comments may be made at the Commission’syith 42CFR §447.205, and under the authority of Title 31 of
meeting in person or by writing submissions. Written the Delaware Code, Chapter 5, Section 505, the Delaware
comments may be submitted in writing to the Commissionpepartment of Health and Social Services (DHSS) / Division
Office on or before 4:00 p.m. on April 16, 1998. of Social Services / Medicaid Program is amending its home
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health provider manual to include a federally mandatedprevious regulations concerning Midwifery adopted by the
provision that home health agencies must obtain surety bondrmer Delaware State Board of Health.
to continue participating with Medicaid.

Comments, written suggestions, compilations of data,The regulations establish and define conditions for the
testimony, briefs or other written materials concerning thiscertification of midwives in the State of Delaware. Priorto its
change must be received by mail no later than April 1, 1998¢limination, the State Board of Health, certified all midwives
at the Medicaid Administrative Office, Lewis Bldg., Herman in Delaware. It has been determined more efficient and cost
M. Holloway, Sr. Health & Social Services Campus, 1901 N. effective to certify midwives who are also advanced practice
DuPont Hwy., New Castle, DE 19720, attention Thelma certified nurse midwifes through the Delaware Board of
Mayer. Materials filed thereafter will not be considered Nursing. This will be done under the provisions of Title 24,
except where good cause for lateness is demonstrated. Copi€hapter 19 of thBelaware Cod, and Article VIl of the rules
of all written submissions filed with the Medicaid office will and regulations of the Delaware Board of Nursing. All
be available for public inspection in the Medicaid otherwise qualified midwives who are not advanced practice
Administrative Office at the address given above. Please caltertified nurse midwives will retain certification under the
(302) 577-4880, extension 131, for an appointment if youDivision of Public Health. These regulations also update
wish to review the materials. Individuals with disabilities certification requirements and standards of practice to
who wish to participate in these proceedings, or review theconform to national standards as outlined by the American
materials submitted, should contact the Division to discus<College of Nurse-Midwives.
auxiliary aids or services needed to facilitate such review or

participation. Such contact may be in person, in writing or by NOTICE OF HEARING
telephone by using the Telecommunications Relay Service,
or otherwise. The comment period for these regulations ends on March 31,

1998. All comments may be addressed to Steven L. Blessing,
(302) 739-6638. The mailing address is: c/o State EMS

PUBLIC NOTICE Office, Blue Hen Corporate Center, Suite 4H, 655 Bay Rd.,
DIVISION OF SOCIAL SERVICES / FOOD STAMP Dover, DE 19901.
PROGRAM

A public hearing to discuss the proposed regulations will be
The Delaware Health and Social Services / Division of Socialheld on March 20, 1998 in Room 309 of the Jesse Cooper
Services / Food Stamp Program is proposing to implement ®8uilding, 417 Federal Street, Dover DE 19901. The hearing
Simplified Food Stamp Program for households receiding will start promptly at 1:30 PM.
Better ChancéABC) benefits. The regulations are contained
in Public Law 104-193, the Personal Responsibility and Work

Opportunity Reconciliation Act of 1996 and Division of DEPARTMENT OF NATURAL

Social Services’ Manual section 9910.
The Department finds that this changes should be madeRESOURCES & ENVIRONMENTAL

in the best interest of the general public of the State of CONTROL

Delaware. The _I_Department Wi.|| receive, consider, and DivisioNn oF Fish & W ILDLIFE

respond to petitions by any interested person for the

reconsideration or revision thereof. Suph pet|t|or_1§ must be REGISTER NOTICE

forwarded by March 31, 1998 to the Director, Division of

Social Services, P. O. Box 906, New Castle, DE 19720. TIDAL FINFISH REGULATION NO. 4 SUMMER
FLOUNDER SIZE LIMITS; POSSESSION LIMITS;
SEASONS

STATE OF DELAWARE RULES AND REGULATIONS
PERTAINING TO THE PRACTICE OF CERTIFIED

Individuals may present their opinions and evidence and/
MIDWIFERY

or request information by writing or visiting the Division of
SUMMARY Fish and Wildlife, Fisheries Section, 89 Kings Highway,
= Dover, DE 19901 prior to 4:30 p.m. on March 31, 1998. A

ublic hearing on these proposed amendments will be held in

These regulations replace regulations previously adopte@1e DNREC auditorium, 89 Kings Highway, Dover, DE at
April 17, 1978, and most recently amended May 15, 1985.,.4, p.m. on March 26 '1998 ’ '

They are to be adopted in accordance with Chapter 1, Section
122 (3) h, Title 16Delaware Code. They will supersede all
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TIDAL FINFISH REGULATION NO. 10 WEAKFISH

SIZE LIMITS; POSSESSION LIMITS; SEASONS DEPARTMENT OF NATURAL
Individuals may present their opinions and evidence and/ RESOURCES & ENVIRONMENTAL
or request information by writing or visiting the Division of CONTROL

Fish and Wildlife, Fisheries Section, 89 Kings Highway,
Dover, DE 19901 prior to 4:30 p.m. on March 31, 1998. A

public hearing on this proposed amendment will be held intheREGULATION 38 - EMISSION STANDARDS FOR
DNREC auditorium, 89 Kings Highway, Dover, DE at 7:30 HAZARDOUS AIR POLLUTANTS FOR SOURCE

p.m. on March 26, 1998. CATEGORIES

DivisioN oF AIR & W ASTE M ANAGEMENT

The public hearing on proposed Regulation 38 will be held on
Wednesday, April 8, 1998, beginning at 6:00 p.m. in the
Richardson and Robbins Auditorium, 89 Kings Highway,

Individual heir opini d evid q over, DE. For information concerning the hearing the
ndividuals may present their opinions and evidence an public should call Mr. Jim Snead at (302) 323-4542
or request information by writing or visiting the Division of

Fish and Wildlife, Fisheries Section, 89 Kings Highway,

Dover, DE 19901 prior to 4:30 p.m. on March 31, 1998. A DEPARTMENT OF
public hearing on these proposed amendments will be held in TRANSPORTATION
the DNREC auditorium, 89 Kings Highway, Dover, DE at AERONAUTICS

7:30 p.m. on March 26, 1998.

TIDAL FINFISH REGULATION NO.22 TAUTOG;
SIZE LIMITS

The Department of Transportation proposes to adopt
new regulations to implement Amendments to Titles 2, 9, and
30 of the Delaware Code Relating to Aeronautics and County
Building Codes. The regulations include the Delaware

- . - . Airport Licensing Regulation and the Delaware Airport
Individuals may present their opinions and evidence and/obbstruction Regulation

request information by writing or visiting the Division of Fish Interested parties may present their views on either of

and Wildlife, _Fisheries Section, 89 Kings Highway, Dove_r, these Regulations at a public hearing scheduled for March 26,
DE 19901 prior to 4:30 p.m. on March 31, 1998. A public 1998 from 6 p.m. to 9 p.m. to be held at:

hearing on these proposed amendments will be held in the
DNREC auditorium, 89 Kings Highway, Dover, DE at 7:30 Central and North Conference Room

p.m. on March 26, 1998. DelDOT Administration Building
Route 113, Across from Blue Hen Mall
Dover, Delaware 19903

TIDAL FINFISH REGULATION NO.23 BLACK SEA
BASS SIZE LIMIT

DEPARTMENT OF NATURAL

RESOURCES & ENVIRONMENTAL The opportunity for public comment to these written
CONTROL regulations shall be held open through April 6th, 1998.

Written comments may be sent to:
Division oF FisH & W ILDLIFE

ENFORCEMENT SECTION Tricia Faust, Senior Planner
DelDOT Administration Building
BOATING REGULATIONS Route 113, Across from Blue Hen Mall

Dover, Delaware 19903
Individuals may present their opinions and evidence and/

or request information by writing or visiting the Division DELAWARE RIVER BASIN
of Fish and Wildlife, Enforcement Section, 89 Kings COMMISSION

Highway, Dover, DE 19901 prior to 4:30 PM on March
31, 1998. A public hearing on the proposed regulations

will be held in the DNREC Auditorium, 89 Kings The Commission will meet on March 25, 1998 in
Highway, Dover, Delaware at 7:30 PM on Tuesday, MarchWeSt Trenton. contact Susan M. Weisman at
24, 1998. (609)883-9500 ext. 203, for more information.
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