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The Delaware Register of Regulations is an official State publication established by authority of 69 Del.
Laws, c. 107 and is published on the first of each month throughout the year.

The Delaware Register will publish any regulations that are proposed to be adopted, amended or repealed
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

* Governor’s Executive Orders

e Governor’s Appointments

e Agency Hearing and Meeting Notices

e Other documents considered to be in the public interest.

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by volume, issue, page number and date. An example
would be:

9 DE Reg. 1036-1040 (01/01/06)

Refers to Volume 9, pages 1036-1040 of the Delaware Register issued on January 1, 2006.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Delaware Register of Regulations is $135.00. Single
copies are available at a cost of $12.00 per issue, including postage. For more information contact the Division of
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens and other interested parties may participate in the process by which administrative
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability
of regulations is determined.

Under 29 Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to 81134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed,
of all written materials, upon all the testimonial and written evidence and information submitted, together with
summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a regulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exact text and citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court
for declaratory relief.

No action of an agency with respect to the making or consideration of a proposed adoption, amendment or
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.

When any regulation is the subject of an enforcement action in the Court, the lawfulness of such regulation may be
reviewed by the Court as a defense in the action.

Except as provided in the preceding section, no judicial review of a regulation is available unless a
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the regulation was
published in the Register of Regulations.
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The table printed below lists the regulations that have been proposed, adopted, amended or repealed in the

preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that issue of
the Register in which the regulation was published. Proposed regulations are designated with (Prop.); Final
regulations are designated with (Final); Emergency regulations are designated with (Emer.); and regulations that

have been repealed are designated with (Rep.).

COUNCIL ON POLICE TRAINING
Council 0N POICE TraiNiNG......ccoiiueiiiiiiiiieiie ettt eibeee e aeee

DELAWARE MANUFACTURED HOME RELOCATION AUTHORITY

201 Delaware Manufactured Home Relocation Trust Fund Regulations........... ............

DELAWARE STATE FIRE PREVENTION COMMISSION
2006 Delaware State Fire Prevention Regulations..............coooiiiiiieiiiieee e e

DEPARTMENT OF AGRICULTURE
Delaware Agriculture Lands Preservation Foundation
1301 Regulations Governing the Delaware Agricultural Forestlands Preservation
Program

Delaware Forest Service
402 State Forest Regulations
Harness Racing Commission
501 Harness Racing Rules and Regulations.............cccuuiiiiiiiieiiieiieeiiiies e

Sections 3.0, 5.0 @Nd 8.0.......coiuiiiiiiiiiiiiee e e
502 Delaware Standardbred Breeders Fund Regulations ...........cccccceeeeiiiieeees e
Nutrient Management Commission

1201 Nutrient Management Certification Regulations

1203 Mandatory Nutrient Management Plan Reporting Implementation
REQUIALIONS ...ttt e e e e e e e aan
Pesticides Management
601 Pesticide Rules and ReguUIAtIONS...........coiiiiiiiiiiiiiiieecee e e

Thoroughbred Racing Commission
1001 Thoroughbred Racing Rules and Regulations.............ccceevviiiiiiiiiiiniee e e,

DEPARTMENT OF EDUCATION
Office of the Secretary
101 Delaware Student TeSting Programl.............eeeeoiuiiiie i e

103 Accountability for Schools, Districts and the State...........ccccvvviciiiiiiniieees o,
201 District and School Shared Decision MaKing..........cccceieieiiieeeeeeieeieieieeiiiiins e

201 School Shared Decision Making Transition Planning Grants; 205 District
Shared Decision Making Transition Planning Grants; 210 Approval of
School Improvement Grants

10 DE Reg

10 DE Reg.

10 DE Reg.

10 DE Reg.
10 DE Reg.

10 DE Reg.

10 DE Reg.

10 DE Reg.
10 DE Reg.
10 DE Reg.

10 DE Reg.

10 DE Reg

341 (Final)

928 (Prop.)

342 (Final)

9 (Prop.)
825 (Final)

88 (Final)

217 (Prop.)
393 (Prop.)
980 (Final)
931 (Prop.)
982 (Final)

411 (Prop.)

10 DE Reg. 1098 (Prop.)

10 DE Reg.

10 DE Reg.
10 DE Reg.

10 DE Reg.

10 DE Reg

411 (Prop.)

236 (Prop.)
833 (Final)

27 (Prop.)
546 (Final)

10 DE Reg. 1086 (Prop.)

10 DE Reg.

10 DE Reg.
. 1103 (Prop.)
10 DE Reg.

. 1140 (Final)

10 DE Reg

10 DE Reg

10 DE Reg.

10 DE Reg

245 (Prop.)
676 (Final)

89 (Final)

773 (Prop.)
1140 (Final)
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DEPAIMIMENT. ... e e e e e e e e e e e e e e e eeee e e e ans 10 DE Reg.
10 DE Reg.
290 Approval of Teacher Education Programs..............covcccvviiiiiereeereeeesesinssnnns eees 10 DE Reg.

292 Post Secondary Institutions and Degree Granting Institutions of Higher

o [ T (o o S 10 DE Reg.

314 Certification Administrative Principal or Assistant Principal Administrator of

779 (Prop.)
1142 (Final)

600 (Prop.)
983 (Final)
835 (Final)

850 (Final)

613 (Prop.)
984 (Final)
613 (Prop.)
984 (Final

781 (Prop.)

785 (Prop.)
1143 (Final)
417 (Prop.)
428 (Prop.)
344 (Final)
615 (Prop.)
985 (Final)

30 (Prop.)
547 (Final)
253 (Prop.)
684 (Final)

952 (Prop.)
442 (Prop.)
862 (Final)
617 (Prop.)
988 (Final)

. 1112 (Prop.)

258 (Prop.)
690 (Final)

. 1114 (Prop.)

97 (Final)
100 (Final)
100 (Final)
100 (Final)

34 (Prop.)
208(Errata)
388(Errata)
995 (Final)

38 (Prop.)
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39 (Prop.)
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100 (Final)
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100 (Final)
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Division of Revenue
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8 Lo 11 o T = U 1SRRI

301Publication of Tax INfOrmMation..........oovveiiiieie e s

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Division of Long Term Care Residents Protection
NUrSing HOME SUIVEY PrOCESS......coiiiiiiiiieeee ettt aaaas
Division of Medicaid and Medical Assistance
Assisted Living Medicaid 1915(C) WaIVET .........ccciuuiiiiiiiiiieiaae e e

Attendant SErviCeS PrOgraM ..........uuuieiiiiiieieeee i s siseiiieree e e e e e e e e s e s s s sesenneerreeneeees oees
Diamond State Health Plan 1115 Demonstration WaiVer............ccoeeeeeeeiivvvenreens wone.

Title XI1X Medicaid State Plan, Supplement 3 to Attachment 2.6-A, Pg. 1,
Reasonable Limits on Amounts for Necessary Medical or Remedial Care
Not Covered Under Medicaid............cccuvviiiiiiiiiiee e e

Title XIX, Transfer of Assets for Less Than Fair Market Value Made on or After
FEbruary 8, 2006.........ccuuiiiaaiiiiiiiiiiiie it aes 2aeas
Title XXI Delaware Healthy Children State Program..........ccccoooiiiiiiiiiiieniinennns v

DSSM:
20310 Long Term Care MediCaid ............ceuuuurimuiiiiiiiei e s
20330.4, Retirement FUNGS........cooiiiiiiiiiie et eies e
20330.4. 0, ANNUILIES. ...utieeeeeiieeee e ettt e e e e e e e e e e e e e e e e e e e anes eeees
20350 Transfer of Assets
20350.4, Multiple TransSfers.......ooo e
20350.10, Long Term Care Medicaid, Exceptions to the Transfer of Assets ...

20400.5 Irrevocable TrUSES......ouveiiiei it eens
20400.9.1.1 Treatment of Special Needs TrUSES .........covivriiieiiiiiiieeeniiiees v
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20950 Initial Eligibility DeterminationS............eeeeeiiiiiieeeeiiiiee e iieee cees

10 DE Reg.
10 DE Reg.
10 DE Reg.
10 DE Reg.
10 DE Reg.
10 DE Reg.
10 DE Reg.
10 DE Reg.

10 DE Reg.

10 DE Reg.
10 DE Reg.
10 DE Reg.

10 DE Reg
10 DE Reg

10 DE Reg

10 DE Reg

10 DE Reg.
10 DE Reg.

. 1116 (Prop.)

10 DE Reg

10 DE Reg.

10 DE Reg.
. 1001 (Final)

10 DE Reg
10 DE Reg

10 DE Reg.

10 DE Reg

10 DE Reg.
10 DE Reg.

10 DE Reg.
10 DE Reg.
10 DE Reg.

10 DE Reg.
10 DE Reg.
10 DE Reg.
10 DE Reg.
. 1117 (Prop.)

10 DE Reg

10 DE Reg.

10 DE Reg.
10 DE Reg.

10 DE Reg.
10 DE Reg.
10 DE Reg.

100 (Final)
100 (Final)
100 (Final)
100 (Final)
100 (Final)
100 (Final)
44 (Prop.)
695 (Final)

788 (Prop.)

790 (Prop.)
45 (Prop.)
211(Errata)
696 (Final)

. 1144 (Final)
10 DE Reg.
. 1147 (Final)

623 (Prop.)

. 1502 (Prop.)

699 (Final)
794 (Prop.)

6 (Emer.)
56 (Prop.)

954 (Prop.)
55 (Prop.)
549 (Final)

52 (Prop.)
703 (Final)

955 (Prop.)
444 (Prop.)
865 (Final)

553 (Final)
795 (Prop.)
798 (Prop.)
955 (Prop.)

50 (Prop.)
558 (Final)
955 (Prop.)
965 (Prop.)
701 (Final)
283 (Prop.)
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20950 Initial Eligibility Determinations...........c.evieeiiiiieeesiiiieeee e cen 10 DE Reg. 702 (Final)
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3006 TANF Employment and Training Program............ccccccvveveeeeeeeiiencieninns veees 10 DE Reg. 283 (Prop.)
10 DE Reg. 706 (Final)
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................................................................................................................... 10 DE Reg. 706 (Final)
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10 DE Reg. 564 (Final)

10 DE Reg. 1007 (Final)

15120 Financial ElNgibility.........coooiiiiiiiie e e 10 DE Reg. 143 (Final)
16230.1.2 Self-Employment INCOME.........eeeiiiieeeieiiiiriiiiieeeeee e cees 10 DE Reg. 143 (Final)
17300.3.2 Self-Employment INCOME.........ueeiiiiieeeeiiiiiiiiieeieeee e ceeas 10 DE Reg. 143 (Final)
20210.16 Self EMPIOYMENT....cccoiiiiiiiiiieiieeer et e e e nne eeees 10 DE Reg. 143 (Final)
20620.2 Necessary Medical Care EXPENSES.........ccccuvvviiieieeiieiieeeeeeiesiieenes eees 10 DE Reg. 52 (Prop.)
10 DE Reg. 703 (Final)

20995.1 Post-Eligibility DedUCHIONS.......ccoiiiiiiiiiiiiiiiieieeeee e e 10 DE Reg. 52 (Prop.)
10 DE Reg. 703 (Final)

DEPARTMENT OF INSURANCE
504 Continuing Education for Insurance Agents, Brokers, Surplus Lines Brokers
AN CONSUITANTS ...ttt et e e e e e e e s e bbb e e e e e eaaaaees naae

610 Automobile Premium Consumer COMPAIiSON.........ooiuurereeriiiriieeeeesiiieeeeeiiireees aee

704 Homeowners Premium Consumer Comparison

1215 Recognition of Preferred Mortality Tables for Use in Determining Minimum
RESEIVE LIabilitIES........viiiiiiiiiie e e

1501 Medicare Supplement Insurance Minimum Standards............ccccccveeeeinniiniicnn e

DEPARTMENT OF JUSTICE
Division of Fraud and Consumer Protection
Debt ManagemMeENt SEIVICES.......ccoiiiiiiiiiiie ettt e e e e e e abeeee ceeas
[dentity Theft PaSSPOIS . .....u it ees aaeas

DEPARTMENT OF LABOR
Division of Employment and Training
106 Apprenticeship and Training Regulations
(to be transferred to the Division of Industrial Affairs)

10 DE Reg.

10 DE Reg.
10 DE Reg.

10 DE Reg.
10 DE Reg.

10 DE Reg.
10 DE Reg.

10 DE Reg.
10 DE Reg.
10 DE Reg

10 DE Reg.
10 DE Reg.

60 (Prop.)
734 (Final)
62 (Prop.)
566 (Final)
967 (Prop.)

968 (Prop.)
802 (Prop.)

804 (Prop.)
811 (Prop.)

. 1151 (Final)

64 (Prop.)
458 (Prop.)
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Division of Industrial Affairs
106 Apprenticeship and Training Regulations ... e, 10 DE Reg. 1021(Final)
DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL
Office of the Secretary
106 Environmental Standards for Eligible Energy Resources............cccocuveveeeees onn. 10 DE Reg. 350 (Final)
Division of Air and Waste Management
1113 OPEN BUIMING. ..ttt e e e e e e e e e e e e eansbbereeees 2eeas 10 DE Reg. 1118 (Prop.)
1124 Control of Volatile Organic Compound Emissions, Section 46................. ..... 10 DE Reg. 813 (Prop.)
10 DE Reg. 867 (Final)
1141 Limiting Emissions of VOC from Consumer and Commercial Products ..... 10 DE Reg. 465 (Prop.)
10 DE Reg. 868 (Final)
1146 Electric Generating Unit (EGU) Multi-Pollutant Regulations ..........cccccceeee ... 10 DE Reg. 508 (Prop.)
10 DE Reg. 1022 (Final)
1302 Regulations Governing Hazardous Waste............ccccovviviiiiiiniiieee i e 10 DE Reg. 353 (Final)
Division of Fish and Wildlife
3200 Horseshoe Crabs (3203, 3207, 3210, 3211 and 3214; 3215)......ccccccvvvvee wune. 10 DE Reg. 519 (Prop.)
10 DE Reg. 1029 (Final)
3536 Fish Pot Requirements (Formerly Tidal Finfish Reg. 24).........ccccoooieieenn e 10 DE Reg. 629 (Prop.)
10 DE Reg. 1035 (Final)
3700 Shellfish Regulations (3711, 3712 and 3755) .....ccccuuiiiiieiiieiiieaee s e 10 DE Reg. 522 (Prop.)
10 DE Reg. 1034 (Final)
Division of Soil and Water
5101 Sediment and Stormwater Regulations (Exempt from A.P.A).....ccocevvnnn o 10 DE Reg. 735 (Final)
5102 Regulation Governing Beach Protection and the Use of Beaches........... ..... 10 DE Reg. 870 (Final)
Division of Water Resources
7402 Shellfish Sanitation Regulations ............cceevveiiiiiiiiiiiiicee e e 10 DE Reg. 145 (Final)
Watershed Assessment Section, Total Maximum Daily Loads (TMDLSs)
7412 Chester River Watershed..........cccvvvviiiiiiiiee e e 10 DE Reg. 1041 (Final)
7413 Choptank River Watershed...........ccuvveeeviieeee e e e e 10 DE Reg. 1041 (Final)
7414 Marshyhope Creek Watershed.........ccccceeeeiiiiiciiiiiieece e e 10 DE Reg. 1041 (Final)
7415 Pocomoke River Watershed............ueeeeeeeieeeee i e e e 10 DE Reg. 1041 (Final)
7416 Army Creek Watershed..........ccvvviiiiiiiiiiee e eees 10 DE Reg. 305 (Prop.)
10 DE Reg. 1042 (Final)
7417 Blackbird Creek Watershed............coooiiiiiiiiniiiieeiiceeiee e e 10 DE Reg. 1037 (Final)
7418 Broadkill River Watershed.............coooiiiiiiiiiiiieieeee e e 10 DE Reg. 1038 (Final)
7419 Cedar Creek Watershed...........oouviiiiiiiiiiiieieee e cees 10 DE Reg. 1038 (Final)
7420 Dragon Run Creek Watershed...........ocvvveiiiiiiiiiiiiiiiiee e e 10 DE Reg. 305 (Prop.)
10 DE Reg. 1042 (Final)
7421 Leipsic River Watershed...............ueiiiiiiee s e 10 DE Reg. 1037 (Final)
7422 Little Creek Watershed............c.ouiiiiiiiiiii e e 10 DE Reg. 1037 (Final)
7423 Mispillion River Watershed 10 DE Reg. 1038 (Final)
7424 Red Lion Creek Watershed..............uuvviiiiiiiiiiiiiee e e 10 DE Reg. 305 (Prop.)
10 DE Reg. 1042 (Final)
7425 Smyrna River Watershed 10 DE Reg. 1037 (Final)
7426 St. Jones River Watershed 10 DE Reg. 1037 (Final)
7427 Appoquinimink River Watershed, Bacteria for, (formerly 7403)......... ..... 10 DE Reg. 524 (Prop.)
10 DE Reg. 1039 (Final)
7428 Murderkill River Watershed.............ooooiiiiiiiiii s e 10 DE Reg. 524 (Prop.)
10 DE Reg. 1041 (Final)
7429 Inland Bays Drainage Basin............ciiiiaaaiiiiiiiiiiiiiiieeeeeaaes e e e 10 DE Reg. 524 (Prop.)
10 DE Reg. 1041 (Final)
7430 Chesapeake Bay Drainage Basin............cccccceeeeiiiiiieeeieeciececeeeeiiiin o 10 DE Reg. 524 (Prop.)
10 DE Reg. 1041 (Final)
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DEPARTMENT OF SAFETY AND HOMELAND SECURITY
Board of Examiners of Private Investigators and Private Security Agencies
1300 Board of Examiners of Private Investigators and Private Security Agencies 10 DE Reg

DEPARTMENT OF SERVICES FOR CHILDREN, YOUTH AND THEIR FAMILIES
Division of Family Services

101 DAY Care CONTEIS ... .uuiiiiiiiiiiieeeeeee ittt e e e e e e e e e e e s cees 10 DE Reg
DEPARTMENT OF STATE
Division of Professional Regulation

200 Board of Landscape ArChiteCtS..........ooiuuiiiiiiiiiieiee e e 10 DE Reg
500 BOArd Of POGIALIY......ccceiiiiiiiieiiiiiiee ettt e e aae 10 DE Reg

10 DE Reg
700 Board of ChirOPraCliC........uuveeieiiiiiiiaiiiiiiiiiiiiiies eees tiiiiieeee e e e e e e e e eees 10 DE Reg.

10 DE Reg
1400 Board of Electrical EXamINErS ........cccccooviiriiiiiiie e e 10 DE Reg.

1770 Respiratory Care AdViSory COUNCIL..........uueeeiiiieeeiiiiiiiiiinieeee e e e e s seennee eees 10 DE Reg
1800 Board of Plumbing EXamiNers.........ccccuviiiiiiiieee e ee e e e e e e s s snnnee eees 10 DE Reg.
1900 BOArd Of NUISING.....uuuviiieeieiiieeeee s it e e e e e e e s e e s s s e e s e e e e e e s seannnnee eeees 10 DE Reg
2500 Board of PRarmacCy..........uuuuuiiiiiieeeeiiisiiiieiiiiie e e e e e e e e s s s beeieeer e e e e aeaeenn e senes 10 DE Reg.
Section 8.0, Requirements for Obtaining a Permit to Distribute Drugs
0N @ WhOIESAIE BASIS.......cccoeiiiiiiiiieeeii e e e e e eees 10 DE Reg.
Section 9.0, Hospital Pharmacy.........cccccuuruiiiiiieeie e e e e sennee eees 10 DE Reg.
2600 Examining Board of Physical TherapistS............cooecevviiiiiereeieeee s sccies eees 10 DE Reg.
10 DE Reg.

3000 Board of Professional Counselors of Mental Health and Chemical
Dependency Professionals
Section 6.0, Renewal of Licensure
Sections 1.0 through 9.0, Reorganized and Renumbered

3100 Delaware Board of Funeral SErViCeS.........cuuviiiiiiiiiieiiiiiiee e e 10 DE Reg
10 DE Reg
3300 Board of Veterinary MediCiNe ..........cc.uuuuieiiiiiiiieeaieeiiiiiee e e 10 DE Reg
10 DE Reg
10 DE Reg
3600 Board of Registration 0f GEOIOQIStS.........cvveiieiiiiiiiieeeiiie e e 10 DE Reg.
10 DE Reg.
3900 Board of Clinical Social Work EXaminers...........ccoouiiiiiiiiiiiiieieeeae e e 10 DE Reg.
10 DE Reg.
4400 Delaware Manufactured Home Installation Board..............cccccceeeeiiiinieeeees o, 10 DE Reg.
10 DE Re
10 DE Reg
5300 State Board of Massage and BoOdyWOrK ..o e 10 DE Reg.

10 DE Reg
Office of the State Bank Commissioner

1101 Election to be Treated for Tax Purposes as a "Subsidiary Corporation” of a
DE Chartered Banking Organization or Trust Company, National Bank having
its Principle Office in Delaware, or Out-of-State Bank that Operates Resulting

Branch in DEIAWArE............ccocii i e e e e 10 DE Reg.
1109 Instructions for Calculation of Employment Tax CreditS .........cccccceeviieeeeees o, 10 DE Reg.
1113 Election by a Subsidiary Corporation of a Banking Organization or Trust
Company to be Taxed in Accordance with Chapter 19 of Title 30 .............. ..... 10 DE Reg.
1114 Alternative FranChiSe TaX......uuuuuuuiiiiii i i e e eeeeee ettt e e e e e e e e e e e e e aeaees aeees 10 DE Reg.
Public Service Commission
Regulation Docket No. 49, Creation of a Competitive Market for
Retail Electric SUPPIY SEIVICE ........coiiiiiieeeecer e e 10 DE Reg.
10 DE Reg

10 DE Reg.
10 DE Reg.
10 DE Reg.

. 971 (Prop.)

. 308 (Prop.)

. 1124 (Prop.)
. 309 (Prop.)
. 1153 (Final)
146 (Final)
. 1126 (Prop.)
631 (Prop.)
. 354 (Final)
65 (Prop.)
. 1127 (Prop.)
311 (Prop.)

972 (Prop.)
821 (Prop.)
318 (Prop.)
741 (Final)

67 (Prop.)
871 (Final)
872 (Final)
. 528 (Prop.)
. 1154 (Final)
. 531 (Prop.)
. 884 (Final)
. 1137 (Prop.)

68 (Prop.)
567 (Final)
323 (Prop.)
886 (Final)
331 (Prop.)

g. 634 (Prop.)

. 1156 (Final)
71 (Prop.)
. 575 (Final)

643 (Prop.)
643 (Prop.)

643 (Prop.)
643 (Prop.)

664 (Prop.)
. 1160 (Final)
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Regulation Docket No. 50, Proposed Adoption of “Electric Service Reliability and
QuUAILY SEANAAIAS”......eeieiiiiiiee e een 10 DE Reg. 74 (Prop.)

10 DE Reg. 576 (Final)
Regulation Docket No. 56, Proposed Adoption of “Rules to Implement

Renewable Energy Portfolio Standards”.............cccuiiiiiiiiiiiiiiieeeees e, 10 DE Reg. 151 (Final)

DEPARTMENT OF TRANSPORTATION
Division of Planning and Policy

Development Related Improvements Requiring New Rights-of-Way................ ..... 10 DE Reg. 892 (Final)

Utilities Manual ReguUIALIONS..........cccuuiiiiiiiiiei et aeaas 10 DE Reg. 1139 (Prop.)
Office of Motor Fuel Tax Administration

2401 Regulations for the Office of Retail Gasoline Sales..........cccccceviiiiiiiiiiins e 10 DE Reg. 542 (Prop.)

GOVERNOR’S OFFICE
Executive Orders:
Executive Order No. 87, Establishing The State Employees’ Charitable

(01101 0 L- V(o ] o PSP TT TR PPPR 10 DE Reg. 158
Executive Order No. 88, Recognizing and Establishing the Delaware Science
and Technology COUNCIL.........coiiiiiiiieeee e eeeas 10 DE Reg. 366

Executive Order No. 89,Creating the Governor’s Consortium on Hispanic Issues. 10 DE Reg. 578
Executive Order No. 90, Establishing The Recycling Public Advisory Council. ..... 10 DE Reg. 903
Executive Order No. 91, Amending Executive Order No. 84...........ccccvviveeeveenes o 10 DE Reg. 1067
Executive Order No. 92, Authorizing The Establishment Of A Special Fund To

Assist Any Delaware National Guard Member Or Delaware-Based Reservist

Who May Be Ordered To ACHVE DULY........ccuuiiiiiiiiiiiieeee et e 10 DE Reg. 1067
Executive Order No. 93, Amendment to Executive Order Number Eighty-Eight
Regarding the Delaware Science and Technology Council.............cccccceees o 10 DE Reg. 1162

Appointments:
.................................................................................................................. 10 DE Reg. 368
10 DE Reg. 905
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text. Language which is strieken through indicates text being deleted.

Emergency Regulations

Under 29 Del.C. 810119 an agency may promulgate a regulatory change as an Emergency under the following
conditions:
§ 10119. Emergency regulations.
If an agency determines that an imminent peril to the public health, safety or welfare requires the adoption,
amendment or repeal of a regulation with less than the notice required by § 10115, the following rules shall apply:

(1) The agency may proceed to act without prior notice or hearing or upon any abbreviated notice and
hearing that it finds practicable;

(2) The order adopting, amending or repealing a regulation shall state, in writing, the reasons for the
agency's determination that such emergency action is necessary;

(3) The order effecting such action may be effective for a period of not longer than 120 days and may
be renewed once for a period not exceeding 60 days;

(4) When such an order is issued without any of the public procedures otherwise required or
authorized by this chapter, the agency shall state as part of the order that it will receive, consider and respond to
petitions by any interested person for the reconsideration or revision thereof; and

(5) The agency shall submit a copy of the emergency order to the Registrar for publication in the next
issue of the Register of Regulations. (60 Del. Laws, c. 585, § 1; 62 Del. Laws, c. 301, § 2; 71 Del. Laws, c. 48, §
10.)

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 311 and 332 (18 Del.C. 88 311, 332 and 6401
et seq.)
18 DE Admin. Code 1301

EMERGENCY ORDER

Pursuant to 29 Del.C. 810119, it is necessary to promulgate an amendment to Regulation 1301 relating to
Internal Review, Arbitration and Independent Utilization Review of Health Insurance Claims.

REASONS FOR EMERGENCY ACTION

A. On July 6, 2006, Senate Bill 295 was enacted as 75 Del. Laws 362 transferring regulatory
oversight of managed care organizations to the Department of Insurance (“Department”) from the Department of
Health and Social Services. Sections 3 and 6 of the act provided for full implementation of the act by January 6,
2007.

B. The transfer of regulatory authority created the need for substantial revisions to existing
regulations currently in force as well as the need to make significant changes to the case handling system for
medical insurance claims, reviews and arbitrations within the Department.

C. The Department was not able to complete the process of amending the existing regulations,
including the requirement to meet the publication and public notice provisions of the Delaware Administrative
Procedures Act within the prescribed time limit.

D. If an emergency regulation is not adopted, there is the potential that numerous claims will not be
able to have the statutory review allowed by Delaware law and that Delaware citizens will be at risk of having
benefits delayed or denied because there is no regulatory guidance to fill the gap as a result of the transfer of
regulatory authority to the Department.

E. The Department has completed the work necessary to submit the proposed amended regulations
for public comment and by issuing this emergency order will permit a timely transition for the review of medical

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007



http://www.delawareinsurance.gov/

EMERGENCY REGULATIONS 1181

claims during the time required for public comment on the proposed regulatory amendments.

DECISION AND ORDER

1. Regulation 1301 as currently promulgated is rescinded and the attached amended version of
Regulation 1301 is substituted in lieu thereof effective January 6, 2007.
2. This order shall be effective until April 30, 2007 or until the attached amendment to Regulation

1301 is adopted pursuant to the Delaware Administrative Procedures Act whichever shall first occur. The
Department will receive, consider and respond to petitions by any interested person for the reconsideration or
revision of the emergency regulation.

3. The Department gives public notice of the proposed amendment to Regulation 1301 as required
by 29 Del.C. 810115 as follows:

PUBLIC NOTICE OF PROPOSED DEPARTMENT OF INSURANCE REGULATION
RELATING TO INTERNAL REVIEW, ARBITRATION AND INDEPENDENT
UTILIZATION REVIEW OF HEALTH INSURANCE CLAIMS

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of proposed
amendments to Department of Insurance Regulation 1301 relating to Internal Review,
Arbitration and Independent Utilization Review of Health Insurance Claims. The docket
number for this proposed regulation is 356.

The Department of Insurance proposes to amend Regulation 1301 by rescinding the
current regulation and substituting in lieu thereof revised provisions for the review and
arbitration of health insurance claims. As a result of the enactment of Senate Bill 295 on
July 6, 2006, it became necessary to re-promulgate Regulation 1301 to provide for the
review of claims from managed care organizations formerly under the regulatory authority
of the Department of Health and Social Services. The Delaware Code authority for the
change is 18 Del.C. 88 311, 332 and 6401 et seq. The text can also be viewed at the
Delaware Insurance Commissioner's website at www.delawareinsurance.gov and clicking
on the link for "Proposed Regulations."

The Department of Insurance will hold a public hearing on the proposed changes on
February 26, 2007 at 10:00 a.m. in the Consumer Services hearing room, 841 Silver Lake
Blvd., Dover, DE 19904. Any person can file written comments, suggestions, briefs, and
compilations of data or other materials concerning the proposed amendment. Any written
submission in response to this notice and relevant to the proposed change must be
received by the Department of Insurance no later than 4:30 p.m., Tuesday, March 6, 2007
by delivering said comments to Deputy Attorney General Michael J. Rich, c/o Delaware
Department of Insurance, 841 Silver Lake Boulevard, Dover, DE 19904, or sent by fax to
302.739.5566 or emailed to michael.rich@state.de.us.

4, Since the wording of the attached emergency regulation is identical to the wording the Department

intends to adopt as a final regulation, public comment on the emergency regulation shall be deemed to be public
comment on the proposed regulation as would otherwise be permitted under 29 Del.C. § 10115.

IT IS SO ORDERED this 8™ day of January, 2007
Matthew Denn, Insurance Commissioner
1301 Internal Review, Arbitration and Independent Utilization Review of Health Insurance Claims
1.0 Purpose and Statutory Authority

1.1 The purpose of this Regulation is to implement 18 Del.C. 88332, 6416 and 6417 which require
health insurance carriers to establish a procedure for internal review of a carrier’s adverse coverage determination
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and which require the Delaware Insurance Department to establish and administer procedures for arbitration and
independent utilization review upon completion of the carrier’s internal review process. This Requlation also
implements 18 Del.C. 883349 and 3565, which require the Delaware Insurance Department to establish and
administer procedures for arbitration of disputes between health insurance carriers and non-network providers of
emergency care services. This Requlation is promulgated pursuant to 18 Del.C. 88 311, 332, 3349, 3565 and
6408 and 29 Del.C., Ch. 101. This Requlation should not be construed to create any cause of action not otherwise

existing at law.

2.0 Definitions

2.1 The following words and terms, when used in this regulation, should have the following meaning
unless the context clearly indicates otherwise:

“Adverse determination” means a decision by a carrier to deny (in whole or in part), reduce, limit or
terminate health insurance benefits.

“Appeal” means a request for external review of a carrier’'s final coverage decision through the
Independent Health Care Appeals Program.

“Appropriateness of services” means an appeal classification for adverse determinations that are made
based on identification of treatment as cosmetic, investigational, experimental or not an appropriate or preferred
treatment method or setting for the condition for which treatment is sought.

“Authorized representative” means an individual who a covered person willingly acknowledges to
represent his interests during the internal review process, arbitration and/or an appeal through the Independent
Health Care Appeals Program. including but not limited to a provider to whom a covered person has assigned the
right to collect sums due from a carrier for health care services rendered by the provider to the covered person. A
carrier may require the covered person to submit written verification of his consent to be represented. If a covered
person has been determined by a physician to be incapable of assigning the right of representation, the covered
person may be represented by a family member or a legal representative.

“Carrier” means any entity that provides health insurance in this State. Carrier includes an insurance
company, health service corporation, managed care organization and any other entity providing a plan of health
insurance or health benefits subject to state insurance regulation. Carrier also includes any third-party
administrator or other entity that adjusts, administers or settles claims in connection with health insurance.

“Covered person” means an individual and/or family who has entered into a contractual arrangement, or
on whose behalf a contractual arrangement has been entered into, with a carrier, pursuant to which the carrier
provides health insurance for such person or persons.

“Department” means the Delaware Insurance Department.

“Emergency care provider’” means a provider of emergency care services.

“Emergency care services” means those services identified in 18 Del.C. 883349(c) and 3565(c)

including:

A. Any covered service providing for the transportation of a patient to a hospital emergency
facility for an emergency medical condition including air and sea ambulances so long as medical necessity criteria
are met; and

B. Facility and professional providers of emergency medical services in _an approved
emergency care facility.

“Emergency medical condition” shall have the meaning assigned to it by 18 Del.C. §83349(d) and
3565(d).

“Final coverage decision” means the decision by a carrier at the conclusion of its internal review process
upholding, modifying or reversing its adverse determination.

“Grievance” means a request by a covered person or his authorized representative that a carrier review
an adverse determination by means of the carrier’s internal review process.

“Health care services” means any services or supplies included in the furnishing to any individual of
medical or dental care, or hospitalization or incidental to the furnishing of such care or hospitalization, as well as
the furnishing to any individual of any and all other services for the purpose of preventing, alleviating, curing or
healing human iliness, injury, disability or disease.

“Health insurance” means a plan or policy issued by a carrier for the payment for, provision of, or
reimbursement for health care services.

“Independent Health Care Appeals Program (“IHCAP”)" means a program administered by the
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Department that provides for an external review by an Independent Utilization Review Organization of a carrier’s
final coverage decision based on medical necessity or appropriateness of services.

“Independent Utilization Review Organization (“IURO”)” means an entity that conducts independent
external reviews of a carrier’s final coverage decisions resulting in a denial, termination, or other limitation of
covered health care services based on medical necessity or appropriateness of services.

“Internal review process (“IRP”)” means a procedure established by a carrier for internal review of an
adverse determination.

“Medical necessity” means providing of health care services or products that a prudent physician would
provide to a patient for the purpose of diagnosing or treating an iliness, injury, disease or its symptoms in a manner
that is:

In accordance with generally accepted standards of medical practice;
Consistent with the symptoms or treatment of the condition; and
Not solely for anyone’s convenience.

“Network carrier” is a carrier that has a written participation agreement with an emergency care provider
to pay for emergency care services in Delaware.

“Network emergency care provider” is an emergency care provider who has a written participation
agreement with the carrier to provide emergency care services or governing payment of emergency care services
in Delaware as of the date those services were provided. All other emergency care providers shall be considered
non-network emergency care providers.

“Provider” means an individual or entity, including without limitation, a licensed physician, a licensed
nurse, a licensed physician assistant and a licensed nurse practitioner, a licensed diagnostic facility, a licensed
clinical facility, and a licensed hospital, who or which provides health care services in this State.

0@ >

3.0 Minimum Requirements for an Internal Review Process (IRP)
In addition to the requirements set forth in 18 Del.C. 8332, the following provisions shall govern the internal
review process of all carriers offering health insurance in Delaware:
3.1 All written procedures and forms utilized by a carrier shall be readable and understandable by a
person of average intelligence and education. All such documents shall meet the following criteria:
3.1.1 The type size shall not be smaller than 11 point;
3.1.2 The type style selection shall be at the discretion of the carrier but shall be of a type that is
clear and legible;
3.1.3 Captions or headings shall be designed to stand out clearly;
3.1.4 White space separating subjects or sections should be distinct;
3.1.5 There must be included a table of contents sufficient to guide and assist the covered
person or his authorized representative;
3.1.6 Where appropriate, definitions shall be included, shall be sufficient to clearly apply to the
usage intended, and shall not conflict with the definitions contained in this regulation.
3.1.7 The forms shall be written in everyday. conversational language to the extent possible to
preserve the legal meaning.
3.1.8 Short familiar words shall be used and sentences shall be kept as short and simple as

possible.
3.2 The carrier shall provide all forms relating to grievances, appeals, arbitration or other procedures

relating to IRP as examples along with the written notice of IRP provided to the covered person.
3.3 Written notice.

3.3.1 For any IRP not previously approved by the Department, the carrier shall provide written
notice of the IRP to all covered persons within 30 days of approval by the Department.

3.3.2 The carrier shall provide the annual notice required by 18 Del.C. 8332(c)(1) to covered
persons either upon the policy renewal date, open enrollment date, or a set date for all covered persons, in the
carrier’s discretion.

3.3.3 For every new policy issued after the Department’s approval of the IRP, the carrier shall
provide covered persons with a copy of the IRP at the time, or prior to the time, the carrier sends identification
cards, member handbooks or similar member materials to newly covered persons.

3.3.4 When a covered person’s dependents reside in the same household as the covered
person, a single notice to the principal covered person shall be sufficient under this section.
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3.4 Under circumstances where an oral or written grievance may not contain sufficient information and
the carrier requests additional information, such request shall not be burdensome or require such information as
the carrier might reasonably be expected to obtain through its normal claims process.

4.0 Mediation Services

At the time a carrier provides to a covered person written notice of a carrier’s final coverage decision, if the
decision does not authorize payment of the claim in its entirety, the carrier shall provide the covered person with a
written notice of mediation services offered by the Department. Such notice may be separate from or a part of the
written notice of the carrier’s decision. Any notice provided to a covered person shall, at a minimum, contain the
following language:

“You have the right to seek review of a claim denial through the Delaware Insurance Department.
The Delaware Insurance Department also provides free informal mediation services which are in
addition to, but do not replace, your right to review of this decision. You can contact the Delaware
Insurance Department for information about claim denial review or mediation by calling the
Consumer Services Division at 800-282-8611 or 302-739-4251. You may go to the Delaware
Insurance Department at The Rodney Building, 841 Silver Lake Blvd., Dover, DE 19904 between
the hours of 8:30 a.m. and 4:00 p.m. to personally discuss the review or mediation process. All
requests for review through procedures established by the Delaware Insurance Department must
be filed within 60 days from the date you receive this notice; otherwise, this decision will be final.”

5.0 Options for External Review of a Carrier's Final Coverage Decision

51 A covered person or his authorized representative may request review of a carrier’s final coverage
decision through the Department by filing either a Petition for Arbitration or filing an appeal through the
Independent Health Care Appeals Program, depending on the basis for the carrier’s final coverage decision as set
forth herein.

5.2 Arbitration (sections 6.0 and 7.0 of this regulation). Except for claims exempt from arbitration by
law or requlation, every carrier, provider, network emergency care provider and non-network emergency care
provider as defined in this regulation shall submit to arbitration the following:

5.2.1 covered claims arising from the provision of emergency care services under 18 Del.C.
883349 and 3565; and

5.2.2 final coverage decisions denying claims based on grounds other than medical necessity
or appropriateness of services.

5.3 Independent Health Care Appeals Program (sections 8.0 through 11.0 of this regulation). A carrier
shall submit all requests for review of final coverage decisions denying claims based. in whole or in part, on
medical necessity or appropriateness of services (“appeals”) to the Independent Health Care Appeals Program

(“IHCAP™).

5.3.1 For cases in which a carrier's final coverage decision should be reviewed through
arbitration and through IHCAP, or where there is an ambiguity as to whether review should be through arbitration or
through IHCAP, review shall be conducted through IHCAP.

5.4 Exemption from Arbitration. 18 Del.C. §§3349(b) and 3565(b) shall not apply to health insurance
policies exempt from state regulation under federal law or regulation. On a quarterly basis, each carrier shall
provide a list of non-exempt plan numbers to the Department. The Department shall maintain a public reqister of
such non-exempt plan numbers. The placement of a non-exempt plan number on the register shall constitute a
rebuttable presumption that such non-exempt plan number is subject to the provisions of this regulation. A carrier
that clearly identifies whether a plan is either exempt or non-exempt on the face of an identification or membership
card shall not be required to comply with the provisions of this sub-section but only with respect to the plans for
which such identification or membership cards display the group status.

5.5 The provisions of this regulation shall not apply to Medicaid or any other health insurance program
where the review of coverage determinations is otherwise regulated by the provisions of other state or federal laws

or requlations.

6.0 Arbitration Procedure
6.1 Petition for Arbitration
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6.1.1 A covered person or his authorized representative may request review of a carrier’s final
coverage decision through arbitration by delivering a Petition for Arbitration to the Department so that it is received
by the Department no later than 60 days after the covered person’s receipt of written notice of the carrier’s final
coverage decision.

6.1.2 A covered person or his authorized representative must deliver to the Department an
original and three copies of the Petition for Arbitration.

6.1.3 At the time of delivering the Petition for Arbitration to the Department, a covered person or
his authorized representative must also:

6.1.3.1 send a copy of the Petition to the carrier by certified mail, return receipt requested:;

6.1.3.2 deliver to the Department a Proof of Service confirming that a copy of the Petition
has been sent to the carrier by certified mail, return receipt requested; and

6.1.3.3 deliver to the Department a non-refundable $75.00 filing fee.

6.1.4 The Department may refuse to accept any Petition that is not timely filed or does not
otherwise meet the criteria for arbitration. If the subject of the Petition is appropriate for review through IHCAP, the
Department shall advise the covered person or his authorized representative of the procedure to obtain IHCAP
review. If the subject of the Petition is appropriate for IHCAP review, the Petition for Arbitration will be treated as an
IHCAP appeal for purposes of determining whether the IHCAP appeal is timely filed in accordance with section 8.1
of this requlation.

6.2 Response to Petition for Arbitration

6.2.1 Within 20 days of receipt of the Petition, the carrier must deliver to the Department an
original and three copies of a Response with supporting documents or other evidence attached.

6.2.2 At the time of delivering the Response to the Department, the carrier must also:

6.2.2.1 send a copy of the Response and supporting documentation to the covered
person or his authorized representative by first class U.S. mail, postage prepaid; and

6.2.2.2 deliver to the Department a Proof of Service confirming that a copy of the
Response was mailed to the covered person or his authorized representative.

6.2.3 The Department may return any non-conforming Response to the carrier.

6.2.4 If the carrier fails to deliver a Response to the Department in a timely fashion, the
Department, after verifying proper service, and with written notice to the parties, may assign the matter to the next
scheduled Arbitrator for summary disposition.

6.2.4.1 The Arbitrator may determine the matter in the nature of a default judgment after
establishing that the Petition is properly supported and was properly served on the carrier.
6.2.4.2 The Arbitrator may allow the re-opening of the matter to prevent a manifest
injustice. A request for re-opening must be made no later than seven days after notice of the default judgment.
6.3 Summary Dismissal of Petition by the Department

6.3.1 If the Department determines that the subject of the Petition is not appropriate for
arbitration or IHCAP or is meritless on its face, the Department may summarily dismiss the Petition and provide
notice of such dismissal to the parties.

6.4 Appointment of Arbitrator

6.4.1 Upon receipt of a proper Response, the Department shall assign an Arbitrator who shall
schedule the matter for a hearing so that the Arbitrator can render a written decision within 45 days of the delivery
to the Department of the Petition for Arbitration.

6.4.2 The Arbitrator shall be of suitable background and experience to decide the matter in
dispute and shall not be affiliated with any of the parties or with the provider whose service is at issue in the
dispute.

6.5 Arbitration Hearing

6.5.1 The Arbitrator shall give notice of the arbitration hearing date to the parties at least 10

days prior to the hearing. The parties are not required to appear and may rely on the papers delivered to the

Department.

6.5.2 The arbitration hearing is to be limited, to the maximum extent possible, to each party
being given the opportunity to explain their view of the previously submitted evidence and to answer questions by
the Arbitrator.

6.5.3 If the Arbitrator allows any brief testimony, the Arbitrator shall allow brief cross-
examination or other response by the opposing party.
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6.5.4 The Delaware Uniform Rules of Evidence will be used for general guidance but will not be
strictly applied.

6.5.5 Because the testimony may involve evidence relating to personal health information that is
confidential and protected by state or federal laws from public disclosure, the arbitration hearing shall be closed
unless otherwise agreed by the parties.

6.5.6 The Arbitrator may contact, with the parties' consent, individuals or entities identified in the
papers by telephone in or outside of the parties' presence for information to resolve the matter.

6.5.7 The Arbitrator is to consider the matter based on the submissions of the parties and
information otherwise obtained by the Arbitrator in accordance with this requlation. The Arbitrator shall not consider
any matter not contained in the original or supplemental submissions of the parties that has not been provided to
the opposing party with at least five days notice, except claims of a continuing nature that are set out in the filed
papers.

6.6 Arbitrator’s Written Decision.

6.6.1 The Arbitrator shall render his decision and mail a copy of the decision to the parties within
45 days of the filing of the Petition.

6.6.2 The Arbitrator’s decision is binding upon the carrier except as provided in 18 Del.C.

332(q).
6.7 Arbitration Costs.
6.7.1 In arbitrations commenced under 18 Del.C. 8332, the carrier shall pay the costs and fees
of arbitration which exceed the non-refundable filing fee of $75.00 required to commence arbitration.
6.7.2 In arbitrations commenced under 18 Del.C. 883349 or 3565, the non-prevailing party(ies)
shall pay the costs and fees of arbitration which exceed the non-refundable filing fee of $75.00 required to
commence arbitration.

7.0 Special Provisions Applicable to Arbitration Pursuant to 18 Del. C. §§3349 and 3565
7.1 In any arbitration pursuant to 18 Del.C. 883349 or 3565, the Arbitrator shall, at a minimum, receive
evidence relating to the following items:
7.1.1 The highest amount of money paid by the carrier to any emergency care provider for the
particular service in a comparable medical facility where the service was provided during the preceding twelve
months;

7.1.2 The lowest amount of money paid by the carrier to any emergency care provider for the
particular service in a comparable medical facility where the service was provided during the preceding twelve
months;

7.1.3 The highest amount of money received by the non-network emergency care provider from
any carrier for the particular service in a comparable medical facility where the service was provided during the
preceding twelve months;

7.1.4 The lowest amount of money received by the non-network emergency care provider from
any carrier for the particular service in a comparable medical facility where the service was provided during the
preceding twelve months;

7.1.5 The number of times during the preceding twelve months that the carrier experienced a
dispute or disagreement with respect to the payment for the particular service in a comparable medical facility
where the service was provided, and the outcome of such disputes or disagreements.

7.2 The information specified in section 7.1 of this regulation and provided to the Arbitrator shall
presumptively be considered trade secret or confidential financial information under the Delaware Freedom of
Information Act and shall not be disclosed to or available at any time to any person, firm or entity not involved in the
arbitration.

7.3 The Arbitrator shall consider the following guidelines as a basis for determining the rate or charge
for a disputed service unless the evidence adduced at arbitration requires a determination on a different basis:

7.3.1 Payments for emergency care services with CPT codes. A carrier shall pay non-network
emergency care providers an amount equal to the lesser of the non-network emergency care provider billed fee for
such service or the highest negotiated rate between the carrier and any network provider for the service based on
the appropriate CPT code until such time as the non-network provider becomes a network provider pursuant to a
written participation agreement. Thereafter payments will be based on the new negotiated rates.

7.3.2 Payments for emergency care services without CPT codes. For emergency care services
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that do not have a CPT code or other identifiable code number, a carrier shall pay non-network emergency care
providers the lesser of the non-network emergency care provider billed fee, or the highest negotiated network rate
received by the non-network provider from any carrier for the performance of the same service. When and if the
non-network provider becomes a network provider, payments will be based on the negotiated rate.

7.3.3 Changes in the membership of a provider group will not affect the remaining group
member(s) insofar as the application of this section to payments for emergency care services. In the absence of a
contract provision to the contrary, a physician’s existing network status and payment rights shall not be transferable
to that physician’s new group or practice.

8.0 IHCAP Procedure

8.1 A covered person or his authorized representative may request review of a final coverage decision
based on medical necessity or appropriateness of services by filing an appeal with the carrier within 60 days of
receipt of the final coverage decision.

8.2 Upon receipt of an appeal, the carrier shall transmit the appeal electronically or by facsimile to the
Department as soon as possible, but within no more than three business days, and shall send a hard copy of the
request to the Department by mail.

8.3 Within five calendar days of receipt of an appeal, the Department shall assign an approved,
impatrtial Independent Utilization Review Organization to review the final coverage decision and shall notify the
carrier.

8.4 The assigned IURO shall, within five calendar days of assignment, notify the covered person or his
authorized representative in writing by certified or registered mail that the appeal has been accepted for external
review.

8.4.1 The notice shall include a provision stating that the covered person or his authorized
representative_may submit additional written information and supporting documentation that the IURO shall
consider when conducting the external review.

8.4.2 The covered person or his authorized representative shall submit such written
documentation to the [IURO within seven calendar days following the date of receipt of the notice.

8.4.3 Upon receipt of any information submitted by the covered person or his authorized
representative, the assigned IURO shall as soon as possible, but within no more than two business days. forward
the information to the carrier.

8.4.4 The IURO must accept additional documentation submitted by the carrier in response to
additional written information and supporting documentation from the covered person or his authorized
representative.

8.5 Within seven calendar days after the receipt of the notification required in section 8.3, the carrier
shall provide to the assigned IURO the documents and any information considered in making the final coverage
decision.

8.5.1 If the carrier fails to submit documentation and information or fails to participate within the
time specified, the assigned IURO may terminate the external review and make a decision, with the approval of the
Department, to reverse the final coverage decision.

8.6 The external review may be terminated if the carrier decides to reverse its final coverage decision
and provide coverage or payment for the health care service that is the subject of the appeal.

8.6.1 Immediately upon making the decision to reverse its final coverage decision, the carrier
shall notify the covered person or his authorized representative, the assigned IURO, and the Department in writing
of its decision. The assigned IURO shall terminate the external review upon receipt of the written notice from the
carrier.

8.7 Within 45 days after the IURQ's receipt of an appeal, the assigned IURO shall provide written
notice of its decision to uphold or reverse the final coverage decision to the covered person or his authorized
representative, the carrier and the Department, which notice shall include the following information:

8.7.1 the qualifications of the members of the review panel;

8.7.2 ageneral description of the reason for the request for external review;

8.7.3 the date the IURO received the assignment from the Department to conduct the external

review;

8.7.4 the date(s) the external review was conducted;
8.7.5 the date of its decision;
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8.7.6 the principal reason(s) for its decision; and
8.7.7 references to the evidence or documentation, including practice guidelines and clinical
review criteria, considered in reaching its decision.
8.8 The decision of the IURO is binding upon the carrier except as provided in 18 Del.C. 86416(b).

9.0 Expedited IHCAP Procedure

9.1 A covered person or his authorized representative may request an expedited appeal at the time
the carrier issues its final coverage decision if the covered person suffers from a condition that poses an imminent,
emergent or serious threat or has an emergency medical condition.

9.2 At the time the carrier receives request for an expedited appeal, the carrier shall immediately
transmit the appeal electronically or by facsimile to the Department and shall send a hard copy to the Department
by mail.

9.3 If the Department determines that the review meets the criteria for expedited review, the
Department shall assign an approved. impartial IURO to conduct the external review and shall notify the carrier.

9.4 At the time the carrier receives the notification of the assigned IURO, the carrier shall provide or
transmit all necessary documents and information considered in making its final coverage decision to the assigned
IURO electronically, by telephone, by facsimile or any other available expeditious method.

9.5 As expeditiously as the covered person’s medical condition permits or circumstances require, but
in no event more than 72 hours after the IURQO's receipt of the expedited appeal, the IURO shall make a decision to
uphold or reverse the final coverage decision and immediately notify the covered person or his authorized
representative, the carrier, and the Department of the decision.

9.6 Within two calendar days of the immediate notification, the assigned IURO shall provide written
confirmation of its decision to the covered person or his authorized representative, the carrier, and the Department.

9.7 The decision of the IURO is binding upon the carrier except as provided in 18 Del.C. 86416(b).

10.0 Refusal or Dismissal of IHCAP Appeal

10.1  The Department may refuse to accept any appeal that is not timely filed or does not otherwise
meet the criteria for IHCAP review. If the subject of the appeal is appropriate for arbitration, the Department shall
advise the covered person or his authorized representative of the arbitration procedure. If the subject of the appeal
is appropriate for arbitration, the appeal shall be treated as a Petition for Arbitration for purposes of determining
whether the Petition is timely filed in accordance with section 6.1.1 of this regulation.

10.2  Carrier’s motion to dismiss an IHCAP appeal.

10.2.1 A carrier may move to dismiss an IHCAP appeal if the carrier believes:

10.2.1.1 the appeal concerns a benefit that is the subject of an express written
exclusion from the covered person’s health insurance;

10.2.1.2 the appeal is appropriate for arbitration; or

10.2.1.3 the appeal should be dismissed because it is inappropriate for IHCAP

review as explained in a sworn statement by an officer of the carrier.

10.2.2 The carrier’'s motion to dismiss must be made in writing at the time the carrier transmits the appeal
to the Department and must include any necessary supporting documentation.

10.2.3 The Department shall review the appeal and motion for dismissal and may, in its discretion:

10.2.3.1 dismiss the appeal and notify the covered person or his authorized representative
in writing that the appeal is inappropriate for the IHCAP; or
10.2.3.2 appoint an IURO to conduct a full external review.

11.0 IHCAP Costs

11.1  All costs for IHCAP review by an IURO, whether the review is preliminary, or partially or fully
completed, shall be borne by the carrier.

11.2 The carrier shall reimburse the Department for the cost of the IHCAP review within 90 calendar
days of receipt of the decision by the IURO or within 90 days of termination of review by the IURO by other means.

12.0 Approval of Independent Utilization Review Organizations
12.1  The Department shall approve IUROs eligible to be assigned to conduct IHCAP reviews as
provided in 18 Del.C. 86417(a).

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




EMERGENCY REGULATIONS 1189

12.2 An _IURO seeking approval to conduct IHCAP reviews shall submit an application to the
Department that includes the information required by 18 Del.C. 886417(c)(1). 6417(c)(2). 6417(c)(4) and

6417(c)(4)(d).

12.3 The Department shall maintain a current list of approved IUROs.

13.0 Carrier Recordkeeping and Reporting Requirements
13.1 A carrier shall maintain written or electronic records documenting all grievances, Petitions for
Arbitration and appeals for IHCAP review including, at a minimum, the following information:
13.1.1 For each grievance:

13.1.1.1 the date received;
13.1.1.2 name and plan identification number of the covered person on whose
behalf the grievance was filed;
13.1.1.3 a general description of the reason for the grievance; and
13.1.1.4 the date and description of the final coverage decision.
13.1.2 For each Petition for Arbitration:
13.1.2.1 the date the Petition was filed;
13.1.2.2 name and plan identification number of the covered person on whose
behalf the Petition was filed:;
13.1.2.3 a general description of the reason for the Petition; and
13.1.2.4 date and description of the Arbitrator’s decision or other disposition of the
Petition.
13.1.3 For each appeal for IHCAP review:
13.1.3.1 the date received;
13.1.3.2 name and plan identification number of the covered person on whose
behalf the appeal was filed:
13.1.3.3 a general description of the reason for the appeal; and
13.1.3.4 date and description of the IURQO'’s decision or other disposition of the
appeal.

13.2 A carrier shall file with its annual report to the Department the following information:
13.2.1 The total number grievances filed.
13.2.2 The total number of Petitions for Arbitration filed, with a breakdown showing:

13.2.2.1 the total number of final coverage decisions upheld through arbitration:;
and
13.2.2.2 the total number of final coverage decisions reversed through arbitration.
13.2.3 The total number of IHCAP appeals filed, with a breakdown showing:
13.2.3.1 the total number of final coverage decisions upheld through IHCAP; and
13.2.3.2 the total number of final coverage decisions reversed through IHCAP.

13.3 A carrier shall make available to the Department upon request any of the information specified in
the foregoing sections 13.1 and 13.2, and other information regarding its internal review process including but not
limited to the written IRP procedures and forms the carrier distributes to covered persons.

14.0 Non-Retaliation

14.1 A carrier shall not disenroll, terminate or in any way penalize a covered person who exercises his
rights to file a grievance, Petition for Arbitration or appeal for IHCAP review solely on the basis of such filing.

14.2 A carrier shall not terminate or in any way penalize a provider with whom it has a contractual
relationship and who exercises, on behalf of a covered person, the right to file a grievance, Petition for Arbitration
or appeal for IHCAP review solely on the basis of such filing.

15.0 Confidentiality of Health Information
15.1 Nothing in this Reqgulation shall supersede any federal or state law or regulation governing the
privacy of health information.

16.0 Effective Date
16.1 This requlation shall become effective on April 11, 2007. Pursuant to the order of the
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Commissioner dated January 8, 2007, any claim filed for review or arbitration after January 8, shall be governed by
this requlation. Any claim filed for review or arbitration prior to January 8, 2007 under the version of this regulation
adopted February 15, 2002 and not resolved prior to January 8, 2007 shall be governed by the February 15, 2002
version of this regulation.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 311 and 332 (18 Del.C. 88 311 and 6401 et

seq.)
18 DE Admin. Code 1403

EMERGENCY ORDER

Pursuant to 29 Del.C. 810119, it is necessary to promulgate an amendment to Regulation 1403 relating to
Managed Care Organizations.

REASONS FOR EMERGENCY ACTION

A. On July 6, 2006, Senate Bill 295 was enacted as 75 Del. Laws 362 transferring regulatory
oversight of managed care organizations to the Department of Insurance (“Department”) from the Department of
Health and Social Services. Sections 3 and 6 of the act provided for full implementation of the act by January 6,
2007.

B. The transfer of regulatory authority created the need for substantial revisions to existing
regulations currently in force as well as the need to make significant changes to the case handling system for
medical insurance claims, reviews and arbitrations within the Department.

C. The Department was not able to complete the process of amending the existing regulations,
including the requirement to meet the publication and public notice provisions of the Delaware Administrative
Procedures Act within the prescribed time limit.

D. If an emergency regulation is not adopted, there is the potential that numerous claims will not be
able to have the statutory review allowed by Delaware law, that there would be a void in the regulatory provisions
governing the operation of managed care organizations and that Delaware citizens will be at risk of having benefits
delayed or denied because there is no regulatory guidance to fill the gap as a result of the transfer of regulatory
authority to the Department.

E. The Department has completed the work necessary to submit the proposed amended regulations
for public comment and by issuing this emergency order will permit a timely transition for the review of medical
claims during the time required for public comment on the proposed regulatory amendments.

DECISION AND ORDER

1. Regulation 1403 as currently promulgated is rescinded and the attached amended version of
Regulation 1403 is substituted in lieu thereof effective January 6, 2007.
2. This order shall be effective until April 30, 2007 or until the attached amendment to Regulation

1403 is adopted pursuant to the Delaware Administrative Procedures Act whichever shall first occur. The
Department will receive, consider and respond to petitions by any interested person for the reconsideration or
revision of the emergency regulation.

3. The Department gives public notice of the proposed amendment to Regulation 1403 as required
by 29 Del.C. 810115 as follows:
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PUBLIC NOTICE OF PROPOSED DEPARTMENT OF INSURANCE REGULATION
RELATING TO MANAGED CARE ORGANIZATIONS

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of proposed
Department of Insurance Regulation 1403 relating to Managed Care Organizations. The
docket number for this proposed regulation is 357.

The Department of Insurance proposes to amend Regulation 1403 by rescinding the
current regulation and substituting in lieu thereof revised provisions relating to the
regulation of Managed Care Organizations. As a result of the enactment of Senate Bill
295 on July 6, 2006, it became necessary to re-promulgate Regulation 1403 to provide for
the regulation of managed care organizations formerly under the regulatory authority of
the Department of Health and Social Services. The Delaware Code authority for the
change is 18 Del. C. 88 311 and 6401 et seq. The text can also be viewed at the Delaware
Insurance Commissioner's website at www.delawareinsurance.gov and clicking on the link
for "Proposed Regulations."

The Department of Insurance will hold a public hearing on the proposed changes on
February 26, 2007 at 10:00 a.m. in the Consumer Services hearing room, 841 Silver Lake
Blvd., Dover, DE 19904. Any person can file written comments, suggestions, briefs, and
compilations of data or other materials concerning the proposed amendment. Any written
submission in response to this notice and relevant to the proposed change must be
received by the Department of Insurance no later than 4:30 p.m., Tuesday, March 6, 2007
by delivering said comments to Deputy Attorney General Michael J. Rich, c/o Delaware
Department of Insurance, 841 Silver Lake Boulevard, Dover, DE 19904, or sent by fax to
302.739.5566 or emailed to michael.rich@state.de.us.

4, Since the wording of the attached emergency regulation is identical to the wording the Department
intends to adopt as a final regulation, public comment on the emergency regulation shall be deemed to be public
comment on the proposed regulation as would otherwise be permitted under 29 Del. C. § 10115

IT IS SO ORDERED this 8™ day of January, 2007
Matthew Denn, Insurance Commissioner
1403 Health Maintenance Organizations [Formerly Regulation 58]

1.0 Purpose and Statutory Authority

1.1 The purpose of this Requlation is to implement 18 Del.C. Ch. 64, as amended effective July 6,
2006, which transferred regulatory authority over Managed Care Organizations from the Department of Health and

Social Services to the Department of Insurance. This Regulation is promulgated pursuant to 18 Del.C. §6408 and
29 Del.C. Ch. 101.

2.0 Definitions

The following words and terms, when used in this regulation, should have the following meaning unless the
context clearly indicates otherwise:

“Adverse determination” means a decision by an MCO to deny (in whole or in part), reduce, limit or
terminate benefits under a health care contract.

“Appeal” means a request for external review of an MCQO's determination resulting in a denial, termination
or other limitations of covered health services based on medical necessity or appropriateness of services

“Appropriateness of services” means an appeal classification for adverse determinations that are made
based on identification of treatment as cosmetic, investigational, experimental or not an appropriate or preferred
treatment method or setting for the condition for which treatment is sought.

“Balance billing” means a health care provider’s demand that a patient pay a greater amount for a given
service than the amount the individual’s insurer, managed care organization, or health service corporation has paid
or will pay for the service.

“Basic Health Services” means a range of health care services, including at least the following:
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A. Physician services, including consultant and referral services, by a physician licensed by
the State of Delaware;

At least 365 days of inpatient hospital services;
Medically necessary emergency health services:
Diagnostic laboratory services;

Diagnostic and therapeutic radiological services;
Preventive health services; and

. Emergency out-of-area and out-of-network coverage.

“Carrier” means any entity that provides health insurance in this State. Carrier includes an insurance
company, health service corporation, managed care organization and any other entity providing a plan of health
insurance or health benefits subject to state insurance regulation. Carrier also includes any third-party
administrator or other entity that adjusts, administers or settles claims in connection with health insurance.

“Certificate_of Authority” means the authorization by the Department to operate the MCO. This
certificate shall be deemed to be a license to operate such an organization.

“Chief Executive Officer” means the individual employed to manage and direct the activities of the MCO.

“Covered health services” means services that are included in the enrollee’s health care contract with the
carrier.

“Covered Person”: see “Enrollee.”

“Department” means the Delaware Department of Insurance.

“Emergency care” means health care items or services furnished or required to evaluate or treat an
emergency medical condition.

“Emergency medical condition” means a medical or behavioral condition, the onset of which is sudden,
that manifests itself by symptoms of sufficient severity including, but not limited to, severe pain, that a prudent
layperson, possessing an average knowledge of health and medicine, could reasonably expect the absence of
immediate medical attention to result in:

A. Placing the health of the individual afflicted with such condition (or, with respect to a
pregnant woman, the health of the woman or her unborn child) in serious jeopardy. or in the case of a behavioral
condition, placing the health of such person or others in serious jeopardy;

Serious impairment to bodily functions;
Serious impairment or dysfunction of any bodily organ or part; or
D. Serious disfigurement of such person.

“Enrollee” means an individual and/or family who has entered into a contractual arrangement, or on
whose behalf a contractual arrangement has been entered into with the MCO, under which the MCO assumes the
responsibility to provide to such person(s) coverage for basic health services and such supplemental health
services as are enumerated in the health care contract.

“Geographically accessible” means a location no greater than 30 miles or 40 minutes driving time from
90% of enrollees within MCQ's geographic service area.

“Geographic service area” means the stated primary geographical area served by an MCO. The primary
area served shall be a radius of not more than 20 miles or more than 30 minutes driving time from a primary care
office operated or contracted by the MCO.

“Grievance” means a request by an enrollee that an MCO review an adverse determination by means of
the MCOQO's internal review process.

“Health care contract” means any agreement between an MCO and an enrollee or group plan which sets
forth the services to be supplied to the enrollee in exchange for payments made by the enrollee or group plan.

“Health care professional” means an individual engaged in the delivery of health care services as
licensed or certified by the State of Delaware.

«

‘Health care services” means any services included in the furnishing to any individual of medical or dental
care, or hospitalization or incidental to the furnishing of such care or hospitalization, as well as the furnishing to any

person of any and all other services for the purpose of preventing, alleviating, curing or healing human iliness,
injury or physical disability.

“Independent Health Care Appeals Program” means a program administered by the Department which
provides for a review by an Independent Utilization Review Organization.

“Independent Utilization Review Organization (IURO)” means an entity that conducts independent
external reviews of a carrier’s determinations resulting in a denial, termination, or other limitation of covered health

O T m S O |
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care services based on medical necessity or appropriateness of services.
“Intermediary” means a person authorized to negotiate and execute provider contracts with MCOs on
behalf of health care providers or on behalf of a network.
“Internal review process” means a procedure established by an MCO for internal review of an adverse
determination.
“Level 1 trauma center” means a regional resource trauma center that has the capability of providing
leadership and comprehensive, definitive care for every aspect of injury from prevention through rehabilitation.
“Level 2 trauma center” means a regional trauma center with the capability to provide initial care for all
trauma patients. Most patients would continue to be cared for in this center; there may be some complex cases
which would require transfer for the depth of services of a regional Level 1 or specialty center.
“Managed Care Organization (MCO)” means a public or private organization, organized under the laws of
any state, which:
A. Provides or otherwise makes available to enrollees health care services, including at least
the basic health services defined in this section;
B. Is primarily compensated (except for co-payment) for the provision of basic health
services to enrollee on a predetermined periodic rate basis; and
C. Provides physician services.
An MCO may also arrange for health care services on a prepayment or other financial

basis.

“Medical necessity” means providing of covered health services or products that a prudent physician
would provide to a patient for the purpose of diagnosing, or treating an illness, injury, disease or its symptoms in a
manner that is:

In accordance with generally accepted standards of medical practice;
Consistent with the symptoms or treatment of the condition; and
Not solely for anyone’s convenience.

“Network” means the participating providers delivering services to enrollees.

“Office” means any facility where enrollees receive primary care or other health care services.

“Out of area coverage” means health care services provided outside the MCQO'’s geographic service areas
with appropriate limitations and guidelines acceptable to the Department. At a minimum, such coverage must
include emergency care.

“Participating provider” means a provider who, under a contract with the MCO or with its contractor or
sub contractor, has agreed to provide health care services to enrollees with an expectation of receiving payment,
other than coinsurance, co-payments or deductibles, directly or indirectly from the MCO.

“Premium” means payment(s) called for in the health care contract which must be:

0@ >

A. Paid or arranged for by, or on behalf of, the enrollee before health care services are
rendered by the MCO:;

B. Paid on a periodic basis without regard to the date on which health care services are
rendered; and

C. With respect to an individual enrollee, are fixed without regard to frequency, extent or cost

of health services actually furnished.

“Primary care physician (PCP)” means a patrticipating physician chosen by the enrollee and designated
by the MCO to supervise, coordinate, or provide initial care or continuing care to an enrollee, and who may be
required by the MCO to initiate a referral for specialty care and maintain supervision of health care services
rendered to the enrollee.

“Provider” means a health care professional or facility.

«

‘Staff Model MCQO” means an MCO in which physicians are employed directly by the MCO or in which the
MCO directly operates facilities which provide health care services to enrollees.

«

‘Tertiary services” means health care services provided for the intensive treatment of critically ill patients
who require extraordinary care _on_a concentrated basis in _special diagnostic _categories (e.q., burns,

cardiovascular, neonatal, pediatric, oncology, transplants, etc.).

“Utilization review” means a set of formal technigues designed to monitor the use of, or evaluate the
clinical necessity, efficacy, and/or efficiency of, health care services, procedures or settings. Technigues may
include ambulatory review, prospective review, second opinion, certification, concurrent review, case management,
discharge planning, or retrospective review.
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3.0 Certificate of Authority
3.1 Each application for a Certificate of Authority as a Managed Care Organization shall be made on
Form No. H-1 entitled "Application for Certificate of Authority as a Managed Care Organization" (Exhibit A to this
requlation). The application shall be accompanied by the following:
3.1.1 The information specified in 18 Del.C. 86404(a);

3.1.2 Evidence of accreditation by a nationally-recognized managed care accrediting
organization such as the National Committee for Quality Assurance (NCQA), the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO), or similar organization;

3.1.3 For Staff Model MCOs, evidence that the MCO satisfies the physical plant requirements of
a hospital as specified by the Delaware Department of Health and Social Services;

3.1.4 Copies of management, agency or administrative contracts;

3.1.5 Equifax Reports on Officers/Directors; and/or NAIC biographical or other similar
biographical forms. as directed by the Department;

3.1.6 Proof of $50.000 bond for each officer, director, partner, or other individual who receives,
collects or invests money:

3.1.7 “Admittance Questionnaire for Certificate of Authority for Managed Care Organization,”
Form No. H-2 (Exhibit B to this regulation);

3.1.8 ‘“Designation of official authorized to appoint and remove agents.” Form No. H-3 (Exhibit C
to this requlation);

3.1.9 ‘“Designation of person to receive bulletins, requlations, etc.,” Form No. H-4 (Exhibit D to

this regulation);

3.1.10 “Designation of person to receive service of process,” Form No. H-5 (Exhibit E to this

regulation);
3.1.11 “Biographical Affidavit of Officers and Directors” (Exhibit F to this regulation); and
3.1.12 “Power of Attorney Form” (Exhibit G to this regulation).
3.2 Each application for a Certificate of Authority as a Managed Care Organization shall be
accompanied by a $750 filing fee in accordance with 18 Del. C. §6409.
3.3 Each application for a Certificate of Authority as a Managed Care Organization shall be

accompanied by a deposit of $100.000 in accordance with 18 Del.C. 8513(f).

3.4 All of the items and information specified in the foregoing sections 3.1 through 3.3 must be
submitted in order for the Department to review an application for a Certificate of Authority.

3.5 Denial of Application for Certificate of Authority

3.5.1 If, within 60 days after a complete application for a Certificate of Authority has been filed,
the Department has not issued such certificate, the Department shall immediately notify the applicant, in writing, of
the reasons why such certificate has not been issued, and the applicant shall be entitled to request a hearing on
the application.

3.5.2 The hearing shall be held within 60 days of the Department’s receipt of the applicant’s
written request therefor. Proceedings in regard to such hearing shall be conducted in accordance with provisions
for case decisions as set forth in the Administrative Procedures Act, Chapter 101 of Title 29, and in accordance
with applicable rules and regulations of the Department.

4.0 Capital Funds Required

4.1 Each MCO that obtains a Certificate of Authority shall have and maintain unimpaired capital stock
or unimpaired basic surplus of at least $300,000 and free surplus of at least $150,000 or the minimum capital and
free surplus as may be required by legislative changes adopted by the General Assembly from time to time. These
capital and surplus requirements are in addition to the deposit requirements of 18 Del.C. §513(f).

4.2 Each MCO that obtains a Certificate of Authority shall demonstrate that it has provider contracts
which require that the provider agrees in the event of non-payment by the MCO that the provider will not seek
compensation or have any recourse against an enrollee, as described in section 7.0 of this regulation. In the event
that the MCO has not entered into such agreements with all providers, the MCO must demonstrate to the
Department's satisfaction that it has made a good faith effort to enter into these agreements. In lieu of these
executed provider agreements, the Department, at its discretion, may allow the MCO to engage in the business of
a managed care organization if the MCO establishes reserves equal to 25% of the total projected annual incurred
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claims or benefits payments attributable to the provider which or who has not agreed to enter into a provider
agreement.

4.3 Annually, at the time of filing the annual report on June 1, each MCO which has a current
Certificate of Authority shall demonstrate that it is in compliance with the requirements of Sections 4.1 and 4.2 of

this regulation.

5.0 Reinsurance Requirement

51 Each MCO shall secure insurance reinsurance protection to provide to the MCO in the event of
catastrophic or unusual losses which would be in excess of the levels of loss which the MCO assumes in the basis
of its calculation of premium charges.

6.0 Special Reguirement in the Event of Financial Impairment/Insolvency

6.1 In the event of the financial impairment or insolvency of an MCO doing business in this State, each
MCO doing business in this State shall permit a 60-day "open enrollment" period for existing enrollees of the
impaired/insolvent MCO to enroll in a solvent MCO.

6.2 Each such solvent licensed MCO shall be required to accept within the "open enrollment" period
any enrollee who wishes to enroll at the rates or costs and benefits which are then in effect at the chosen MCO for
the class or grouping represented by the enrollee.

6.3 Each such solvent licensed MCO shall accept such enrollee without any waiting periods or pre-
existing conditions exclusions and such acceptance both as to premium as well as delivery of service shall be
retroactive to the date on which a court of competent jurisdiction has declared the predecessor MCO financially

impaired.

7.0 Required Contractual Provisions

7.1 Every contract between an MCO and a patrticipating provider shall contain the following language:

7.1.1 “Provider agrees that in no event, including but not limited to nonpayment by the MCO or
intermediary, insolvency of the MCO or intermediary, or breach of this agreement, shall the provider bill, charge.
collect a deposit from, seek compensation, remuneration or reimbursement from, or have any recourse against an
enrollee or a person (other than the MCO or intermediary) acting on behalf of the enrollee for services provided
pursuant to this agreement. This agreement does not prohibit the provider from collecting coinsurance, deductibles
or co-payments, as specifically provided in the evidence of coverage, or fees for uncovered services delivered on a
fee-for-service basis to enrollees.”

7.1.2 ‘“In the event of an MCO or intermediary insolvency or other cessation of operations,
covered services to enrollees will continue through the period for which a premium has been paid to the MCO on
behalf of the enrollee or until the enrollee’s discharge from an inpatient facility, whichever time is greater. Covered
benefits to enrollees confined in an inpatient facility on the date of insolvency or other cessation of operations will
continue until their continued confinement in an inpatient facility is no longer medically necessary.”

7.2 The contract provisions that satisfy the requirements of Section 7.1 above shall be construed in
favor of the enrollee, shall survive the termination of the contract regardless of the reason for termination, including
the insolvency of the MCO, and shall supersede any oral or written contrary agreement between a participating
provider and an enrollee or the representative of an enrollee if the contrary agreement is inconsistent with the hold
harmless and continuation of covered services provisions required by Section 7.1 above.

7.3 A contract between an MCO and a patrticipating provider shall not contain definitions or other
provisions that conflict with the definitions or provisions contained in this regulation.

8.0 Enrollee Rights and Responsibilities
8.1 The MCO shall establish and implement written policies and procedures regarding the rights of

enrollees and the implementation of these rights.
8.2 The MCO shall disclose to each new enrollee, and any enrollee upon request, in a format and
language understandable to a layperson, the following minimum information:
8.2.1 Benefits covered and exclusions or limitations, including restrictions related to preexisting

conditions;

8.2.2 Out-of-pocket costs to the enrollee;
8.2.3 Lists of participating providers;
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8.2.4 Policies on the use of primary care physicians, referrals, use of out of network providers,
and out of area services;

8.2.5 Policies governing the provision of emergency and urgent care;

8.2.6 Written explanation of the internal and external review processes:;

8.2.7 For staff model MCOs, the location and hours of its inpatient and outpatient health

services:
8.2.8 A statement of enrollee’s rights that includes at least the right:

8.2.8.1 To available and accessible services when medically necessary. including
availability of care 24 hours a day, seven days a week for urgent or emergency conditions;

8.2.8.2 _To be treated with courtesy and consideration, and with respect for the enrollee’s
dignity and need for privacy:

8.2.8.3 To be provided with information concerning the MCQO'’s policies and procedures
regarding products, services, providers, grievance procedures and other information about the organization and
the care provided;

8.2.8.4 To choose a primary care provider within the limits of the covered benefits and
plan network, including the right to refuse care of specific practitioners;

8.2.8.5 To receive from the enrollee’s physician(s) or provider, in terms that the enrollee
understands, an explanation of his complete medical condition, recommended treatment, risk(s) of the treatment,
expected results and reasonable medical alternatives. If the enrollee is not capable of understanding the
information, the explanation shall be provided to his next of kin or guardian and documented in the enrollee’s
medical record;

8.2.8.6 To formulate advance directives;

8.2.8.7 To all the rights afforded by law or regulation as a patient in a licensed health care
facility, including the right to refuse medication and treatment after possible consequences of this decision have
been explained in language the enrollee understands;

8.2.8.8 To prompt notification of termination or changes in benefits, services or provider

network;

8.2.8.9 To file a grievance with the MCO and to receive a response to the grievance within
a reasonable period of time; and
8.2.8.10 To file a petition for arbitration or appeal for review by an Independent
Utilization Review Organization, as appropriate.
8.2.9 A complete statement of responsibilities of enrollees.

8.3 In the case of nonpayment by the MCO to a participating provider for a covered service in
accordance with the enrollee’s health care contract, the provider may not bill the enrollee. This does not prohibit
the provider from collecting coinsurance, deductibles or co-payments as determined by the MCO. This does not
prohibit the provider and enrollee from agreeing to continue services solely at the expense of the enrollee, as long
as the provider clearly informs the enrollee that the MCO will not cover these services.

9.0 Provider Relations

9.1 An MCO shall establish a mechanism by which participating providers will be notified on an
ongoing basis of the specific covered health services for which the provider will be responsible, including any
limitations or conditions on services.

9.2 An MCO shall establish procedures for resolution of administrative, payment or other disputes
between providers and the MCO.

9.3 The MCO shall establish a policy governing termination of providers. The policy shall include at

least:

9.3.1 Written notification to each enrollee six weeks prior to the termination or withdrawal from
the MCQ's provider network of an enrollee’s primary care physician except in cases where termination was due to
unsafe health care practices; and

9.3.2 Except in cases where termination was due to unsafe health care practices that
compromise the health or safety of enrollees, assurance of continued coverage of services at the contract price by
a terminated provider for up to 120 calendar days after notification of termination in cases where it is medically
necessary for the enrollee to continue treatment with the terminated provider. In cases of the pregnancy of an
enrollee, medical necessity shall be deemed to have been demonstrated and coverage shall continue to
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completion of postpartum care.

10.0 Prohibited Practices

10.1 An MCO shall not offer incentives to a participating provider to provide less than medically
necessary services to an enrollee.

10.2 An MCO shall not penalize a patrticipating provider because the provider, in good faith, reports to
State authorities any act or practice by the MCO that jeopardizes patient health or welfare.

10.3 An MCO shall not engage in any other practices prohibited by applicable provisions of Title 18 of
the Delaware Code and requlations promulgated thereunder.

11.0 Quality Assurance and Operations
1.1 Medical Director’'s Duties. The medical director shall be responsible for the direction, provision
and quality of health care services provided to enrollees, including but not limited to the following:
11.1.1 Establishing policies and procedures covering all health care services provided to

enrollees;

11.1.2 Coordinating, supervising and overseeing the functioning of professional services:

11.1.3 Providing clinical direction and leadership to the continuous quality improvement and
utilization management programs;

11.1.4 Providing clinical direction to physicians responsible for utilization management

determinations;

11.1.5 Establishing a committee responsible for delineating qualifications of participating
providers and reviewing and verifying credentials of participating providers;
11.1.6 Evaluating the medical aspects of provider contracts; and
11.1.7 Overseeing the continuing in-service education of professional staff.
11.2 Health Care Professional Credentialing
11.2.1 General Responsibilities. An MCO shall:

11.2.1.1 Establish written policies and procedures for credentialing verification of
all health care professionals with whom the MCO contracts and apply these standards consistently;

11.2.1.2 Verify the credentials of a health care professional before entering into a
contract with that health care professional;

11.2.1.3 Make available for review by the applying health care professional upon
written request all application and credentialing verification policies and procedures;

11.2.1.4 Retain all records and documents relating to a health care professional’s
credentialing verification process for not less than four years; and

11.2.1.5 Keep confidential all information obtained in the credentialing verification

process, except as otherwise provided by law.

11.2.2 Selection standards for participating providers shall be developed for primary care
professionals and each health care professional discipline. The standards shall be used in determining the
selection of health care professionals by the MCO, its intermediaries and any provider networks with which it
contracts. Selection criteria shall not be established in a manner:

11.2.2.1 That would allow an MCO to avoid high-risk populations by excluding
providers because they are located in geographic areas that contain populations or providers presenting a risk of
higher than average claims, losses or health services utilization; or

11.2.2.2 That would exclude providers because they treat or specialize in treating
populations presenting a risk of higher than average claims, losses or health services utilization.

11.2.3 Nothing in these regulations shall be construed to require an MCO to select a provider as
a participating provider solely because the provider meets the MCQ's credentialing verification standards. or to
prevent the MCO from utilizing separate or additional criteria in selecting the health care professionals with whom it
contracts.

11.2.4 Verification Responsibilities. An MCO shall:
11.2.4.1 Obtain primary verification of at least the following information about the

applicant:
11.2.4.1.1 current license, certification, or reqistration to render health care

in Delaware and history of same;
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11.2.4.1.2 current level of professional liability coverage, if applicable;
11.2.4.1.3 status of hospital privileges, if applicable;
11.2.4.1.4 specialty board certification status, if applicable; and
11.2.4.1.5 current Drug Enforcement Agency (DEA) reqistration certificate, if
applicable.
11.2.4.2 Obtain, subject to either primary or secondary verification:
11.2.4.2.1 the health care professional’'s record from the National
Practitioner Data Bank; and
11.2.4.2.2 the health care professional’'s malpractice history.
11.2.4.3 Not less than every three years obtain primary verification of a
participating health care professional’s:
11.2.4.3.1 current license or certification to render health care in Delaware;
11.2.4.3.2 current level of professional liability coverage, if applicable;
11.2.4.3.3 status of hospital privileges, if applicable;
11.2.4.3.4 current DEA reqistration certificate, if applicable; and
11.2.4.3.5 specialty board certification status, if applicable.
11.2.4.4 Require all participating providers to notify the MCO of changes in the

status of any of the items listed in this section 11.2.4 at any time and identify for participating providers the
individual to whom they should report changes in the status of an item listed in this section 11.2.4.
11.2.5 Health Care Professional’s Right to Review Credentialing Verification Information. An
MCO shall provide a health care professional the opportunity to review and correct information submitted in
support of that health care professional’s credentialing verification application.
11.3 Provider Network Adequacy
11.3.1 Primary, Specialty and Ancillary Providers

11.3.1.1 The MCO shall maintain an adeguate network of primary care providers,
specialists, and other ancillary health care resources to serve enrollees at all times.
11.3.1.2 If a plan has an insufficient number of providers that are geographically

accessible and available within a reasonable period of time to provide covered health services to enrollees, the
MCO shall cover non-network providers, and shall prohibit balance billing.

11.3.1.3 The MCO shall allow referral to a non-network provider, upon the request
of a network provider, when medically necessary covered health services are not available through network
providers, or the network providers are not available within a reasonable period of time. The MCO shall make
acceptable service arrangements with the provider and enrollee, and shall prohibit balance billing.

11.3.2 Facility and Ancillary Health Care Services

11.3.2.1 The MCO shall maintain contracts or other arrangements acceptable to
the Department with institutional providers which have the capability to provide covered health services to
enrollees and are geographically accessible.

11.3.2.2 The MCO shall make acceptable service arrangements with the provider
and enrollee, and shall prohibit balance billing, if the appropriate level of service is not geographically accessible.
These services will not be limited to the State of Delaware. These services could include but are not limited to
tertiary services, burn units and transplant services.

11.3.3 Emergency and Urgent Care Services

11.3.3.1 The MCO shall establish written policies and procedures governing the
provision of emergency and urgent care which shall be distributed to each enrollee at the time of initial enroliment
and after any revisions are made. These policies shall be easily understood by a layperson.

11.3.3.2 When emergency care services are performed by non-network providers,
the MCO shall make acceptable service arrangements with the provider and enrollee, and shall prohibit balance
billing. In those cases where the MCO and the provider cannot agree upon the appropriate charge, the provider
may petition the Department for arbitration.

11.3.3.3 Enrollees shall have access to emergency care 24 hours per day, seven
days per week. The MCO shall cover emergency care necessary to screen and stabilize an enrollee and shall not
require prior authorization of such services if a prudent lay person acting reasonably would have believed that an
emergency medical condition existed.

11.3.3.4 Emergency and urgent care services shall include but are not limited to:
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11.3.34.1 medical and psychiatric care, which shall be available 24 hours a

day, seven days a week;

11.3.3.4.2 trauma services at any designated Level | or |l trauma center as
medically necessary. Such coverage shall continue at least until the enrollee is medically stable, no longer
requires critical care, and can be safely transferred to another facility, in the judgment of the treating physician. If
the MCO requests transfer to a hospital participating in the MCO network, the patient must be stabilized and the
transfer effected in accordance with federal requlations at 42 CFR 489.20 and 42 CFR 489.24;

11.3.3.4.3 out of area health care for urgent or emergency conditions where
the enrollee cannot reasonably access in-network services;
11.3.3.4.4 hospital services for emergency care; and
11.3.3.4.5 upon arrival in a hospital, a medical screening examination, as
required under federal law, as necessary to determine whether an emergency medical condition exists.
11.3.35 When an enrollee has received emergency care from a non-network

provider and is stabilized, the enrollee or the provider must request approval from the MCO for continued post-
stabilization care by a non-network provider. The MCO is required to approve or disapprove coverage of post-
stabilization care as requested by a treating physician or provider within the time appropriate to the circumstances
relating to the delivery of services and the condition of the enrollee, but in no case to exceed one hour from the
time of the request.

11.3.4 The MCO shall submit evidence of network adequacy to the Department upon request. If
the Department receives a complaint regarding an MCQO'’s network adequacy, the burden shall be on the MCO to
prove network adequacy to the satisfaction of the Department.

11.4 Utilization Management

11.4.1 The MCO shall establish and implement a comprehensive utilization management
program to monitor access to and appropriate utilization of health care and services. The program shall be under
the direction of a designated physician and shall be based on a written plan that is reviewed at least annually.

11.4.2 Utilization management determinations shall be based on written clinical criteria and
protocols reviewed and approved by practicing physicians and other licensed health care providers within the
network. These criteria and protocols shall be periodically reviewed and updated. and shall, with the exception of
internal or proprietary guantitative thresholds for utilization management, be readily available, upon request, to
affected providers and enrollees.

11.4.3 All materials including internal or proprietary materials for utilization management shall be
available to the Department upon request.

11.4.4 Compensation to persons providing utilization review services for an MCQO shall not
contain incentives, direct or indirect, for these persons to make inappropriate review decisions. Compensation to
any such persons may not be based, directly or indirectly, on the guantity or type of adverse determinations
rendered.

11.4.5 Utilization Management Staff Availability

11.45.1 At a minimum, appropriately qualified staff shall be immediately available
by telephone, during routine provider work hours, to render utilization management determinations for providers.

11.4.5.2 The MCO shall provide enrollees with a toll free telephone number by
which to contact customer service staff on at least a five day, 40 hours a week basis.

11.4.5.3 The MCO shall supply providers with a toll free telephone number by
which to contact utilization management staff on at least a five day. 40 hours a week basis.

11.45.4 The MCO must have policies and procedures addressing response to

inquiries _concerning_emergency or_urgent care when a PCP or his authorized on call back up provider is
unavailable.

11.4.6 Utilization Management Determinations

11.4.6.1 All _determinations to authorize services shall be rendered by
appropriately qualified staff.
11.4.6.2 All determinations to deny or limit an admission, service, procedure or

extension of stay shall be rendered by a physician. The physician shall be under the clinical direction of the
medical director responsible for medical services provided to the MCQ'’s Delaware enrollees. Such determinations
shall be made in accordance with clinical and medical criteria and standards and shall take into account the
individualized needs of the enrollee for whom the service, admission, procedure or extension is requested.
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11.4.6.3 All determinations shall be made on a timely basis as required by the
exigencies of the situation.
11.4.6.4 An MCO may not retroactively deny reimbursement for a covered health

service provided to an enrollee by a provider who relied upon the written or verbal authorization of the MCO or its
agents prior to providing the service to the enrollee, except in cases where the MCO can show that there was
material misrepresentation, fraud or the patient was found not to have coverage.

11.4.6.5 An enrollee must receive written notice of all determinations to deny
coverage or authorization for services required and the basis for the denial.

11.5 Quality Assessment and Improvement
11.5.1 Continuous Quality Improvement

11.5.1.1 Under the direction of the Medical Director or his designated physician,
the MCO shall have a system-wide continuous quality improvement program to monitor the quality and
appropriateness of care and services provided to enrollees. This program shall be based on a written plan which is
reviewed at least semi-annually and revised as necessary.

11.5.1.2 The MCO shall assure that participating providers have the opportunity to
participate in developing, implementing and evaluating the quality improvement system.

11.5.1.3 The MCO shall provide enrollees the opportunity to comment on the
quality improvement process.

11.5.1.4 The MCO shall follow up on findings from the program to assure that

effective corrective actions have been taken, including at least policy revisions, procedural changes and
implementation of educational activities for enrollees and providers.
11.5.1.5 The MCO shall make documentation regarding the quality improvement
program available to the Department upon request.
11.5.2 External Quality Audit

11.5.2.1 Each MCO shall submit, as a part of its annual report due June 1,
evidence of its most recent external quality audit that has been conducted or of acceptable accreditation status.
11.5.2.2 The report of the external guality audit must describe in detail the MCQO'’s

conformance to performance standards and the rules within this reqgulation. The report shall also describe in detail
any corrective actions proposed and/or undertaken by the MCO.
11.5.2.3 External guality audits must be completed no less frequently than once
every three years. Such audit shall be performed by a nationally known accreditation organization or an
independent quality review organization acceptable to the Department.
11.5.2.4 In lieu of the external quality audit, the Department may accept evidence
that an MCO has received and has maintained the appropriate accreditation from a nationally known accreditation
organization or independent guality review organization.
11.5.3 Reporting and Disclosure Requirements
11.5.3.1 An MCO shall document and communicate information about its quality
assessment program and its quality improvement program, and shall:
11.5.3.1.1 include a summary of its quality assessment and quality
improvement programs in marketing materials;
11.5.3.1.2 include a description of its quality assessment and quality
improvement programs and a statement of enrollee rights and responsibilities with respect to those programs in the
materials or handbook provided to enrollees; and
11.5.3.1.3 make available annually to participating providers and enrollees
findings from its quality assessment and quality improvement programs and information about its progress in
meeting internal goals and external standards, where available. The reports shall include a description of the
methods used to assess each specific area and an explanation of how any assumptions affect the findings.
11.5.3.2 An MCO shall submit to the Department such performance and outcome
data as the Department may request.

12.0 Recordkeeping and Reporting Reguirements
12.1  Medical Records Retention
12.1.1 The MCO must maintain or provide for the maintenance of a medical records system
which meets the accepted standards of the health care industry and State and federal requlations.
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12.1.1.1 The MCO shall provide sufficient space and equipment for the processing
and the safe storage of records.
12.1.1.2 Medical records shall be protected from loss, damage and unauthorized

use.
12.1.2 Retention and Destruction
12.1.2.1 With the exception of medical records of minors (individuals under the
age of 18 years), medical records shall be preserved as original records, on microfilm or electronically stored for no
less than five years after the most recent patient care usage, after which time records may be destroyed at the

discretion of the MCO.

12.1.2.2 Medical records of minors shall be preserved for the period of minority
plus five years (i.e., 23 years) or as otherwise required by State law.
12.1.2.3 An_MCO shall establish procedures for notification to patients whose

records are to be destroyed prior to the destruction of such records.
12.1.3 The Department shall have access to medical records for purposes of monitoring and
review of MCO practices.
12.2 Reporting Requirements and Statistics
12.2.1 Annual reports. In addition to the information required to be included in an MCQO'’s annual

report as specified in 18 Del.C. 86406 or elsewhere in this requlation, an MCO shall submit the following

information to the Department on an annual basis:

12.2.1.1 A statistical summary evaluating the network adequacy and accessibility
to the enrolled population;

12.2.1.2 Annual appeal report of all grievances, petitions for arbitration and
appeals under the Independent Health Care Appeals Program as required under Department Regulation 1301.

12.2.1.3 Evidence of compliance with the capital funds requirements of section 4.0

of this requlation.
12.2.2 An MCO shall submit the following information to the Department whenever there is a

change:

12.2.2.1 Substantial changes in organization, bylaws, or governing board

12.2.2.2 Full name of the Chief Executive Officer

12.2.2.3 Full name of the Medical Director

12.2.2.4 Substantial changes in marketing materials, grievance procedures or the
utilization management program

12.2.2.5 Any significant amendment to or revision relating to the text or subtext of

an approved provider contract shall be submitted to and approved by the Department prior to the execution of an
amended or revised contract with the providers of an MCO.

13.0 Compliance with Reqgulation
13.1 The MCO is responsible for meeting each requirement of this requlation. If the MCO chooses to

utilize contract support or to_contract functions under this requlation, the MCO retains responsibility for ensuring
that the requirements of this requlation are met.
13.2 The Department _may require _a_corrective _action plan _from _an MCO when the Department

determines that the MCO is not in compliance with applicable provisions of Title 18 of the Delaware Code or
requlations promulgated thereunder.

14.0 Separability Provisions
14.1 If any provision of this regulation shall be held invalid, the remainder of the regulation shall not be

affected thereby.
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates
new text. Language which is stricken through indicates text being deleted.

Proposed Regulations

Under 29 Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to 81134 of this
titte. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(d) (14 Del.C. §122(d))
14 DE Admin. Code 502

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)

502 Alignment of Local School District Curricula to the State Content Standards

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Secretary of Education intends to amend 14 DE Admin. Code 502 Section 6.0 in order to clarify the
descriptions of the categories of evidence of alignment to the state content standards that are required for
submission to the Department of Education and to change the grade cluster configuration. The changes have been
made as a result of a pilot study involving unofficial review of curriculum evidence from a small number of districts.

Persons wishing to present their views regarding this matter may do so in writing by the close of business
on Monday March 5, 2007 to Carol O'Neill Mayhew, Education Associate, Regulation Review, Department of
Education, at 401 Federal Street, Suite 2, Dover, DE 19901. A copy of this regulation is available from the above
address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state
achievement standards? The purpose of the alignment project is to insure that the curriculum in all of the school
districts is aligned with the state content standards which should assist in improving student achievement.

2. Will the amended regulation help ensure that all students receive an equitable education? The
alignment project should help to ensure that all students receive an equitable education.
3. Will the amended regulation help to ensure that all students' health and safety are adequately

protected? The amended regulation addresses alignment of curriculum with the state content standards not health
and safety issues.
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4, Will the amended regulation help to ensure that all students' legal rights are respected? The
amended regulation addresses alignment of curriculum with the state content standards not students legal rights.
5. Will the amended regulation preserve the necessary authority and flexibility of decision making at

the local board and school level? The amended regulation will preserve the necessary authority and flexibility of
decision making at the local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or
mandates upon decision makers at the local board and school levels? The amended regulation does include
reporting requirements concerning curriculum alignment to the state content standards.

7. Will the decision making authority and accountability for addressing the subject to be regulated be
placed in the same entity? The decision making authority and accountability for addressing the subject to be
regulated will remain in the same entity.

8. Will the amended regulation be consistent with and not an impediment to the implementation of
other state educational policies, in particular to state educational policies addressing achievement in the core
academic subjects of mathematics, science, language arts and social studies? The amended regulation will be
consistent with and not an impediment to the implementation of other state educational policies, in particular to
state educational policies addressing achievement in the core academic subjects of mathematics, science,
language arts and social studies.

9. Is there a less burdensome method for addressing the purpose of the regulation? There is no less
burdensome method for addressing the purpose of the regulation.
10. What is the cost to the State and to the local school boards of compliance with the regulation?

There may be some cost to the local school districts in staff time and or consultants as they align their curriculum
with the state content standards.

502 Alignment of Local School District Curricula to the State Content Standards

1.0 Purpose

The purpose of this regulation is to provide a process through which all Delaware school districts
demonstrate the alignment of their local curricula with the State Content Standards in the content areas specified in
the 14 DE Admin. Code 501.

2.0 Definitions

“Alignment Index” means a correlational measure of alignment between the Survey of Enacted
Curriculum in a specific content area and the state standards used for comparison. The Wisconsin Center for
Educational Research automatically calculates and reports the alignment index to schools and districts that use the
surveys.

“Content Map” means a graphic depiction of local curriculum alignment automatically reported to schools
and districts as part of the analysis of teacher survey data by the Wisconsin Center for Educational Research.

“Department” means the Delaware Department of Education.

“Grade Level Expectations” means the documents created and officially released by the Delaware
Department of Education for English language arts, mathematics, science, and social studies which detail student
learning objectives in each content area for kindergarten through grade twelve.

“Scope and Sequence” means a curriculum plan, usually in chart form, with a range of instructional
objectives and skills organized according to the successive levels at which they are taught.

“Statewide Recommended Curriculum Frameworks” means the Delaware Recommended Curriculum
documents comprised of Academic Content Standards, Clarifications and Grade Level Expectations posted to the
Delaware Department of Education website.

“Survey of Enacted Curriculum (SEC)” means the alignment survey sponsored by the Council of Chief
State School Officers and the Wisconsin Center for Education Research. The SEC is a teacher survey tool based
on scientifically based research which yields detailed information about the alignment of classroom instruction to
state academic standards and state assessments. The survey is available for English language arts, mathematics,
and science at the present time. A survey for social studies is in development. An analysis of results by grade level,
school and district is completed by the Wisconsin Center for Educational Research with formal reports provided to
the participating schools and districts.
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“Tile Chart” means a graphic depiction of local curriculum alignment automatically reported to schools
and districts as part of the analysis of teacher survey data by the Wisconsin Center for Educational Research.

“Unit Summative Assessment” means a performance measure of skills and knowledge mastered by
students at the end of a unit as a result of classroom instruction. Examples of unit assessment measures include
but are not limited to teacher constructed unit tests and commercially published measures such as those provided
by curriculum publishers.

3.0 Alignment Requirement

All school districts shall provide evidence to the Department that their school district curricula are aligned
with the State Content Standards. As of 2006 State Content Standards exist in English Language Arts,
Mathematics, Social Studies, Science, World Languages, Visual and Performing Arts, Health, Physical Education,
Agriscience, Business Finance and Marketing Education, Technology Education, and the Family and Consumer
Sciences. Content standards as developed by the Department in the future shall also be included under this
section.

4.0 Use of the Statewide Recommended Curricula Frameworks

School districts shall utilize the Statewide Recommended Curricula Frameworks including the State
Content Standards, Content Area Clarifications and Grade Level Expectations as guides to the development or
revision of their local curricula, syllabi, and Scope and Sequence in the content areas listed in 3.0.

5.0 Documentation of Curriculum Alignment

5.1 Evidence of curriculum alignment to the State Content Standards shall be submitted to the
Department no later than twelve (12) months following the official release by the Department of the Statewide
Recommended Curriculum Frameworks in each content area.

5.2 Documentation of alignment of school district curriculum to the State Content Standards shall be
submitted through evidence provided by the school districts on forms as developed and required by the
Department .

5.3 Evidence of curriculum alignment submitted by school districts shall be subject to Department

review during on site monitoring visits.

6.0 Criteria for the Evaluation of the Alignment

6.1 School districts shall be required to submit evidence of local curriculum alignment for each grade
cluster -5:6-8anrd-9-12} Kto 2, 3to 5, 6 to 8 and 9 to 12 from at least two of the permissible categories of
evidence in 6.1.1 through 6.1.6. One of the two categories shall be the evidence described in 6.1.1. The second
required category and any additional submitted evidence shall be selected by the district from categories 6.1.2
through 6.1.65. The school district may choose to vary the choice of the second category of evidence by grade
cluster level. Evidence of alignment to each standard in a given content area shall be submitted.

6.1.1 Category 1 is a narrative describing the local curriculum alignment evidence and the
extent to which it addresses all student subgroups. For English language arts, mathematics, science and social
studies, a required element of this narrative shall be an analysis of school district disaggregated student
performance data on state assessments over the most recent three year period of available state assessment data.

6.1.2 Category 2 is the Grade level result (all teachers in at least one grade per grade cluster k-
56 8and9-12)Kto 2, 3to5, 6to 8 and9 to 12 of the Survey of Enacted Curriculum for the content area under

consideration. The SEC results shall demonstrate an Alignment Index of .50 or higher, and include a graphic
summary including either a Tile Chart or Content Maps.
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6.1.3 Category 3 is three (3) units of study from a specific grade cluster, accompanied by the
corresponding summative unit assessment and scoring rubric, and matrix table detailing applicable content
standards, grade level expectations and course expectations for all students served in the grade cluster.

6.1.4 Cateqgory 4 is an external formal curriculum alignment report detailing a review of local
instruction and documentation of standards alignment. The district is required to submit three (3) sample units and
three (3) corresponding unit summative assessments, and a narrative detailing how all students served in the
grade cluster receive standards aligned instruction. The district is required to submit the curriculum audit
contractor's credentials.

6.1.5 Category 5 is a formative assessment benchmarking system with grade cluster Scope and
Sequence, including three sample units from the grade cluster. The district is required to submit (1) a narrative
detailing evidence of alignment of formative student assessment or assessments to the State Content Standards
and (2) sample assessment items in the content area.

6.2 Required documentation for specific student subpopulations

6.2.1 As part of its submitted evidence, the district shall make detailed comments on the extent
to which any modification or enhancement of the instructional program for specific subgroups such as students
with disabilities, gifted students, English language learners or any other special population of students is aligned to
the State Content Standards in the content area where there have been modifications or enhancements.

7.0 Participation of Building Level Staff
All school districts shall describe and document to the Department the method and the level of involvement
in the alignment process by their building administrators, teachers and specialists.

8.0 Subsequent Review of Alignment

Each district shall resubmit evidence of alignment with the State Content Standards on forms developed
and required by the Department between three and five years from the initial approval and on a recurring cycle of
three to five years as determined by the Department. Further provided, the district shall be required to present
evidence of curriculum alignment if there are major changes to a content area in the approved curricula. The
district shall only be required to submit evidence of curriculum alignment in the affected content area.

10 DE Reg. 344 (8/1/06)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(d) (14 Del.C. §122(d))
14 DE Admin. Code 540

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)
540 Driver Education

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis Of Subject Matter Of The Regulation
The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin.
Code 540 Driver Education in order to correct the title of the Educate Associate, change the reference from
sophomore(s) to 10th grade(rs), change the reference to the curriculum requirement and change the format of 6.0.
The recent changes in the Delaware Code concerning driver's licenses do not require changes to the regulation.
Persons wishing to present their views regarding this matter may do so in writing by the close of business
on Monday March 5, 2007 to Carol O'Neill Mayhew, Education Associate, Regulation Review, Department of
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Education, at 401 Federal Street, Suite 2, Dover, DE 19901. A copy of this regulation is available from the above
address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state
achievement standards? The amendments did not change the content of the regulation.

2. Will the amended regulation help ensure that all students receive an equitable education? The
amendments did not change the content of the regulation.

3. Will the amended regulation help to ensure that all students' health and safety are adequately
protected? The amendments did not change the content of the regulation.

4, Will the amended regulation help to ensure that all students' legal rights are respected? The
amendments did not change the content of the regulation.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at
the local board and school level? The amendments did not change the content of the regulation.

6. Will the amended regulation place unnecessary reporting or administrative requirements or

mandates upon decision makers at the local board and school levels? The amendments did not change the
content of the regulation.

7. Will the decision making authority and accountability for addressing the subject to be regulated be
placed in the same entity? The amendments did not change the content of the regulation.
8. Will the amended regulation be consistent with and not an impediment to the implementation of

other state educational policies, in particular to state educational policies addressing achievement in the core
academic subjects of mathematics, science, language arts and social studies? The amendments did not change
the content of the regulation.

9. Is there a less burdensome method for addressing the purpose of the regulation? There is no less
burdensome method for addressing the purpose of the regulation.
10. What is the cost to the State and to the local school boards of compliance with the amended

regulation? There is no cost to the State and to the local school boards of compliance with the amended
regulation.

540 Driver Education

1.0 Eligibility for Driver Education

Delaware residents are entitled to free driver education one time only. Students who are not successful in
their initial driver education course may register in any of the adult driver education programs for a fee.

1.1 The Individualized Education Program Team, in consultation with the Driver Education teacher,
may make accommodations to the Driver Education program and offer specialized instruction for special education
students through the student's Individual Education Program (1.E.P.).

1.2 Nothing in this regulation shall alter a school's duties under Section 504 of the Rehabilitation Act of
1973 or the Americans with Disabilities Act to students who are qualified individuals with disabilities. Nothing in this
regulation shall prevent a school from providing driver education to such students.

1.3 Delaware residents attending school out of state as sephemeres 10th graders, students in excess
of the September 30th unit allotment, students attending private and parochial academies in state with sephemere
10th grade enrollments of less than twenty five, home schooled students and any student approved by the
Secretary as an exceptional case are entitled to attend summer driver education without charge. Districts shall
notify all nonpublic and public high schools in their district by May 1st annually as to the location of the nearest
summer driver education program. Summer Driver Education shall be offered between June 10 and August 31 and
each request for free tuition must be approved by the Secretary of Education through the Office of the Education
Associate ferBriverEducationSafety-and-Physical-Education, Safety and Driver Education.

1.4 Adult Driver Education programs, when offered, shall follow the same regulations established for
the high school and the summer programs. The adult programs are available to any individual for a fee through a
local school district in each county. The cost per student for adult driver education will be determined by the
Department of Education.

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




PROPOSED REGULATIONS 1207

2.0 Requirements for Class Time

The driver education course shall include a minimum of forty four (44) class hours of instruction consisting
of thirty (30) class hours of classroom instruction, seven (7) class hours of in the car behind the wheel laboratory
instruction and seven (7) hours of actual observation in the car. The class hours must not be less than forty five
(45) minutes each. For those schools with varying class schedules the minimum classroom instruction must be no
less than one thousand three hundred fifty (1350) minutes and behind the wheel laboratory instruction no less than
three hundred fifteen (315) minutes.

21 Driving simulators may be substituted for the required hours of behind the wheel laboratory
instruction but only up to three (3) hours of time at the ratio of four (4) hours of driving simulation to one (1) hour of
actual behind the wheel laboratory instruction.

2.2 Off the street driving ranges or multiple driving ranges that are off the street may be substituted for
actual behind the wheel laboratory instruction up to three (3) hours time at the ratio of two (2) hours of range
instruction time to one (1) hour of actual behind the wheel laboratory instruction time.

2.3 Driving simulation and off the street driving range time shall not be taken from or cause a reduction
of classroom instruction time.

2.4 Driving simulation and off the street driving range time shall not be substituted for more than one
half (1/2) of the total required seven (7) hours of actual behind the wheel laboratory instruction and only at the
ratios defined in the above items. This includes individually or in any combination.

3.0 Curriculum

The Driver Education teachers shall use the “Feachers—Guidefor-BriverEducation” statewide curriculum
for driver education developed by the Department of Education for classroom instruction and behind the wheel
laboratory instruction time. Teachers should include student activities requiring reading, writing and research as
part of the Driver Education curriculum.

4.0 Final Grades

Final grades for the forty four hour driver education course shall be either pass or fail. Schools may grant
one fourth (1/4) credit for successful completion of the minimum hours in both the classroom and the behind the
wheel laboratory experience. The one fourth credit for driver education may be included as part of the elective
credits counted toward graduation.

4.1 Pass or Fail grades must be received by the Department of Education no later than June 30th for
Regular Driver Education Programs and August 31st for Summer Driver Education Programs. Final grades will be
maintained by the Department for a seven year period.

5.0 Use of Driver Education Cars

Automobiles purchased, leased from Fleet Services or leased directly from a dealership using state funds
allocated for driver education shall be used solely for the instruction of students enrolled in Driver Education;
except that a school district or charter school may permit a driver education teacher to drive such automobile to
and from the teacher's place of residence when the school district or charter school determines that it would be
unsafe to store the automobile overnight at the school; and further provided that in the case of a private school
driver education teacher, the Education Associate fer-BriverEducation-and-Physical-Edueation,Safety and Driver
Education at the Department of Education may permit thet teacher to drive the automobile to and from school frm
the teacher's place of residence when it appears that it would be unsafe to store the automobile overnight at the
school.

6 0 A [ mas = 86 e+ S aicame
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6.1 All public and nonpublic high schools with twenty five or more enrolled 10th grade students shall
offer Driver Education as part of the curriculum.

1 DE Reg. 964 (1/1/98)

6 DE Reg. 773 (12/1/02)
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PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 122(d) (14 Del.C. §122(d))
14 DE Admin. Code 1501

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)
1501 Knowledge, Skills and Responsibility Based Salary Supplements for Educators

A. Type of Regulatory Action Requested
Amendment to Existing Regulation

B. Synopsis of Subject Matter of Regulation

The Professional Standards Board, acting in cooperation and collaboration with the Department of
Education, seeks the consent of the State Board of Education to amend regulation DE Admin. Code 1501
Knowledge, Skills and Responsibility Based Salary Supplements for Educators. It is necessary to amend this
regulation in order to clarify criteria surrounding cluster expiration dates, replication, reauthorization and payment
of salary supplements.

Persons wishing to present their views regarding this matter may do so in writing by the close of business
on March 3, 2007 to Mr. Charlie Michels, Executive Director, Delaware Professional Standards Board, The
Townsend Building, 401 Federal Street, Dover, Delaware 19901. Copies of this regulation are available from the
above address or may be viewed at the Professional Standards Board Business Office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state
achievement standards? The amended regulation addresses student achievement through enhanced educator
knowledge and skills. The regulation requires that knowledge and skills lead to more effective instruction and that
responsibility supplements impact student achievement.

2. Will the amended regulation help ensure that all students receive an equitable education? The
amended regulation helps ensure that all educators have access to high quality opportunities to acquire knowledge
and skills that lead to more effective instruction. It does not address student equity.

3. Will the amended regulation help to ensure that all students' health and safety are adequately
protected? The amended regulation addresses educator knowledge, skills, and responsibility based salary
supplements, not students’ health and safety issues.

4, Will the amended regulation help to ensure that all students' legal rights are respected? The
amended regulation addresses educator knowledge, skills, and responsibility based salary supplements, not
students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at
the local board and school level? The amended regulation will preserve the necessary authority and flexibility of
decision makers at the local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or
mandates upon decision makers at the local board and school levels? The amended regulation will not place
unnecessary reporting or administrative requirements or mandates upon decision makers at the local board and
school levels.

7. Will decision making authority and accountability for addressing the subject to be regulated be
placed in the same entity? The decision-making authority and accountability for addressing the subject to be
regulated rests with the Professional Standards Board, in collaboration with the Department of Education, and with
the consent of the State Board of Education.

8. Will the amended regulation be consistent with and not an impediment to the implementation of
other state educational policies, in particular to state educational policies addressing achievement in the core
academic subjects of mathematics, science, language arts and social studies? The amended regulation will be
consistent with, and not an impediment to, the implementation of other state educational policies, in particular to
state educational policies addressing achievement in the core academic subjects of mathematics, science,
language arts and social studies.
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9. Is there a less burdensome method for addressing the purpose of the amended regulation? 14
Del.C. requires that we promulgate this regulation.
10. What is the cost to the state and to the local school boards of compliance with the adopted

regulation? There is no additional cost to local school boards for compliance with the regulation.

1501 Knowledge, Skills, and Responsibility Based Salary Supplements for Educators

1.0 Content

1.1 The following requirements shall be met in order to receive the salary supplements established by
14 Del.C. 81305. This regulation shall apply to the awarding of salary supplements as a percentage of the state
portion of an educator's annual salary paid in accordance with the provisions of 14 Del.C. §1305 for gaining
knowledge and skills that lead to more effective instruction, for achieving certification from the National Board for
Professional Teaching Standards, or from an equivalent program, and for accepting additional responsibility
assignments that impact student achievement. Supplements are available subject to an annual appropriation from
the Legislature.

5 DE Reg. 2297 (06/01/02)

8 DE Reg. 73 (07/01/04)

20 Definitions

The following words and terms, when used in this regulation, shall have the following meaning unless the
context clearly indicates otherwise:

"Approved Cluster" means a professional development cluster that meets the criteria specified in 3.1 of
this Regulation and that has been approved by the Standards Board and the State Board as the basis for awarding
a specific salary supplement.

“Base Salary” means the salary earned by the educator as determined by their level of education and
years of service on the Delaware educators’ salary schedule pursuant to 14 Del.C. §1305(a) and (b).

"Delaware Administrator Standards" means standards for education administrators approved by the
Standards Board and the State Board of Education, as per 14 DE Admin. Code 1594, Delaware Administrator
Standards.

"Delaware Content Standards" means K to 12 curriculum content standards approved by the Secretary
of Education and the State Board of Education, as per 14 DE Admin. Code 501, State Content Standards.

"Delaware Professional Teaching Standards" means standards for teachers approved by the Standards
Board and the State Board of Education, as per 14 DE Admin. Code 1593, Delaware Professional Teaching
Standards.

"Department” means the Delaware Department of Education.

"Educator" means a public school employee who holds a license issued under the provisions of 14 Del.C.
Ch. 12, and includes teachers, specialists, and administrators, and as otherwise defined by the Standards Board
and the State Board pursuant to 14 Del.C. §1203, but does not include substitute teachers.

"Hours of Engagement” means time spent in classes, seminars, workshops, collaborative work groups,
learning communities, cohort, school, or district teams, and time engaged in research based activities which result
in the acquisition of knowledge and skills which lead to more effective instruction.

"Knowledge and Skills" means understandings and abilities that, when acquired by educators, lead to
more effective instruction.

"NSDC Standards for Staff Development" means standards adopted by the National Staff Development
Council for high quality staff and professional development.

"Professional Development Cluster" or "Cluster" means a focused group of professional development
activities that leads to measurable and observable knowledge and skills.

"Provider" means a local school district, charter school, college, educationally related organization, or
professional organization that delivers professional development clusters approved by the Standards Board and
the State Board to educators.

“Reauthorization of an Approved Cluster” means the process a provider uses to seek continued
approval, after the initial five year approval period, of ar previously approved cluster.
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“Replication of Approved Clusters” means an approved cluster being delivered by a provider other than
the develeper—ef—the orlqmal approved cluster provrder

"Responsrbrllty Assignments" means addltlonal aSS|gnments for educators that are academlc in nature
and that impact student achievement. For purposes of this regulation and pursuant to 14 Del.C. §1305(0) extra
curricular or noninstructional supervisory activities are specifically excluded from responsibility assignments.

"Salary Supplement"”, when referring to knowledge, skills, and responsibility based supplements, means
additional state salary, as described in 14 Del.C. §1305.

"Standards Board" means the Professional Standards Board of the State of Delaware established in
response to 14 Del.C. §1205.

"State Board" means the State Board of Education of the State of Delaware established in response to 14
Del.C. §104.

8 DE Reg. 73 (07/01/04)

3.0 Knowledge and Skills

3.1 The Standards Board shall, on no less than an annual basis, submit to the State Board for
approval, lists of proposed new professional development clusters in specific areas of knowledge and skills which
shall serve as the basis for awarding salary supplements.

3.2 The criteria for evaluating professional development clusters designed to promote acquisition of
knowledge and skills are based upon:

3.2.1 Delaware Professional Teaching Standards or Delaware Administrator Standards or their
equivalent (i.e., national standards from educators' specialty area organizations that complement the Delaware
standards).

3.2.2 Delaware content standards or their equivalent (i.e., national standards from content
specialty groups, if there are no Delaware standards for the content area).

3.2.3 National Staff Development Council Standards for Staff Development (NSDC, 2001).

3.3 Clusters may include a combination of formal courses at graduate or undergraduate levels, and
other research based activities which conform to the NSDC Standards for Staff Development.

3.4 Clusters may be comprised of related segments which may be completed separately over a
specified period of time, not to exceed 5 years, as included in the cluster design and approved by the Standards
Board and the State Board.

3.5 Voluntary performance or assessment based specialty certifications awarded for meeting
standards established by national professional organizations shall be evaluated as proposed clusters in
accordance with this regulation.

3.6 The specific percentage of salary assigned to each knowledge and skills supplement, provided
that no supplement may be less than 2% nor more than 6% of an educator's base state salary, shall be submitted
with the list of professional development clusters and specific areas of knowledge and skills.

3.6.1 A cluster qualifying an educator for a supplement of 2% shall consist of no less than 90
hours of engagement by the educator.

3.6.2 A cluster qualifying an educator for a supplement of 4% shall consist of no less than 180
hours of engagement by the educator.

3.6.3 A cluster qualifying an educator for a supplement of 6% shall consist of no less than 270
hours of engagement by the educator.

3.7 Knowledge and skills which, once acquired, are expected to lead to more effective instruction for
the duration of an educator's career are designated as permanent supplements.

3.8 Knowledge and skills clusters related to new technologies, curriculum adoptions, and short term

strategles shaII have & an initial approval duratlon of flve (5) years Eelaeaters—may—reqﬂah%'—fer—a—ek&ster—feean

3.8.1 The initial five (5) year duration will beqgin on the date the State Board approves the cluster
and will terminate five (5) years from that date.

3.8.2 A cluster cohort must be assembled and the provider must enter the cohort onto the
DEEDS site prior to the cluster termination date. The provider will then make all efforts to complete the cluster in a
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timely fashion and to complete the online requirements to complete the process.

3.9 The provider shall present an educator who satisfactorily completes an approved cluster with a
certificate of completion to verify eligibility for a salary supplement. The certificate shall certify the knowledge and
skills acquired and demonstrated by the educator. The provider shall provide the Department with a list of
educators who have satisfactorily completed an approved cluster.

8 DE Reg. 73 (07/01/04)

4.0 Replication of Approved Clusters
4.1 The developer of an approved cluster shall decide if a cluster can be replicated, and shall set forth
the conditions, if any, under which the approved cluster may be offered by a provider other than the developer of
the approved cluster. The Professional Development and Associated Compensation Committee shall review and
approve applications for replication of a cluster, and shall forward approved applications for replication to the
Standards Board for action. The Standards Board shall forward approved applications for replication to the State
Board for concurrence.
4.1.1 The cluster replication may be offered to participants only within the time period for which
the original cluster was approved
4.1.2 A replication cohort must be assembled and the provider must enter the cohort onto the
DEEDS site prior to the original cluster termination date. The provider will then make all efforts to complete the
cluster in a timely fashion and to complete the online requirements to complete the process.
5 DE Reg. 2297 (06/01/02)
8 DE Reg. 73 (07/01/04)

65.0 Procedures for Reauthorization of Approved Clusters
65.1 Approval of a cluster is valid for five (5) years from the date of State Board approval. A provider of

a cluster may apply for reauthorization of a cluster by submitting an application for reauthorization to the
Professional Development and Associated Compensation Committee, which shall review the application and, if
appropriate, forward a recommendation to the Standards Board and the State Board for approval. Reauthorization
approval of a cluster shall be for a period of five (5) years.

65.2 Cluster develepers providers shall, when applying for reauthorization, provide the Professional
Development and Associated Compensation Committee with an evaluation of the effectiveness of a cluster in
achieving the stated goals. The evaluation shall include evidence of a positive impact on educators’ skills and
knowledge and student learning. Evaluation reports shall be submitted on the form provided by the Standards
Board.

8 DE Reg. 73 (07/01/04)
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#6.0 Revocation of Approval of a Cluster
#6.1 Cluster applications are approved for a period of five years from the date of State Board approval.
The Standards Board may, however, revoke the approval of a cluster at any time during the five year period of
approval for good cause. “Good cause” includes, but is not limited to:
#6.1.1 Failure on the part of the provider to complete the delivery of a cluster; or
#6.1.2 Failure of the provider to submit evidence of completers to DOE; or
#6.1.3 Evidence, as supplied by participant evaluation and verified by the Professional
Development and Associated Compensation Committee, of failure to provide content and activities as set forth in
the approved application.
#6.1.4 Other conduct which negatively impacts the ability of educators to gain new knowledge
and skill, such as misrepresentation of the cluster content on the application.
8 DE Reg. 73 (07/01/04)

8 7.0 Responsibility Assignments

87.1 The Standards Board shall, on no less than an annual basis, submit to the State Board a list of
specific responsibility assignments for approval as the basis for awarding responsibility salary supplements.

8 7.2 Responsibility assignments shall be:

8 7.2.1 Focused on school improvement issues that impact student achievement;
8 7.2.2 Supported by high quality, targeted professional development, and
8 7.2.3 Academic in nature.

8 7.3 In order to qualify for a responsibility assignment salary supplement, an educator shall have
completed the state approved training program for the position, or, in the absence of a training program, shall meet
the criteria set forth for the position by the Standards Board or local district, charter school, or other employing
authority, and shall provide state and district approved levels of service, participate in designated activities
throughout the period of responsibility, and document the satisfactory fulfillment of the specified responsibility
assignment.

8 7.4 Extraresponsibility salary supplements may be renewed.

5 DE Reg. 2297 (06/01/02)

8 DE Reg. 73 (07/01/04)

98.0 Approval of Professional Development Clusters and Responsibilities

981 The Standards Board’'s Standing Committee on Professional
Development and Associated Compensation shall provide the Standards Board with recommendations for
approval of professional development clusters, reauthorized clusters, re-gualification-activities; and responsibility
assignments in accordance with this regulation.

98.2 The Standards Board shall examine the proposed lists and previously approved lists of clusters to
evaluate the system of professional development to determine its overall balance and accessibility.

98.3 If approved by the Standards Board, the lists of professional development clusters, reauthorized
clusters, re-gualificationrequirements and responsibility-assignments shall be forwarded to the State Board with a
recommendation for approval.

984 Each district, charter school or other employing authority shall notify educators at least annually, in
writing, of the clusters it disapproves from the State Board approved list of knowledge and skills clusters.

8 DE Reg. 73 (07/01/04)

48 9.0 Educators’ Eligibility for Salary Supplements
46 9.1 Skills and Knowledge Salary Supplements

469.11 The provider will present an educator who satisfactorily completes an approved
cluster with a certificate of completion to verify eligibility for a salary supplement. The certificate shall certify the
knowledge and skills acquired and demonstrated by the educator.

469.1.2 After completing the entire cluster, the cluster provider shall submit documentation
to the Department certifying that the educator fulfilled the requirements of the cluster’s design.

9.1.3 Educators may re-qualify for an additional salary supplement by successfully completing
their cluster provider’s new subsequent approved cluster. Educators may receive the awarding of additional salary
supplements for other approved clusters for gaining knowledge and skills that lead to more effective instruction,
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pursuant to Section 11 of this requlation.

46 9.2 Responsibility Assignments: An educator shall provide the local district, charter school or other
employing authority with such information as may be required to enable the local district, charter school or other
employing authority to verify that the educator has fulfilled the requirements of 8 7.3 of this regulation.

8 DE Reg. 73 (07/01/04)

4% 10.0 Payment of Salary Supplements-
4% 10.1 Salary Supplements for Clusters

10.1.1 Knowledge and skills clusters related to new technologies, curriculum adoptions, and
short term strategies shall have a base salary supplement duration of five (5) years.

4110142 Salary supplements earned by educators who are paid in accordance with the
provisions of 14 Del.C. 81305 as a result of completion of an approved knowledge and skills cluster shall be
effective the first of the month following receipt by the Department of satisfactory completion of a cluster, and shall
be paid as part of the educator’s salary for the duration of the time approved for the cluster by the Standards Board
and the State Board. The salary supplement shall be based on the Delaware educators’ salary schedule: 14
Del.C. 81305 (a-b). All applications for a salary supplement for the current fiscal year (July 1 to June 30) must be
received in the Office of Professional Accountability no later than June 1. Applications received after June 1 will be
approved effective the first day of the next fiscal year. No educator is entitled to payment for the same cluster more
than once.

41 10.2 Salary Supplements for Extra Responsibility Assignments

411021 Salary supplements earned by educators who are paid in accordance with the
provisions of 14 Del.C. 81305 as a result of fulfilling extra responsibility assignments shall be effective the first of
the month following receipt by the Department of documentation from the school district, charter school, or other
employing authority of satisfactory completion of the duties associated with the extra responsibility assignment,
and shall be paid annually as a single payment or as an additional salary amount spread evenly across an
educator’s contract period.

8 DE Reg. 73 (07/01/04)

42 11.0 Limits on Salary Supplements

Salary supplements paid to an educator paid in accordance with the provisions of 14 Del.C. §1305 shall
not exceed 15% of the State share of the educator’s salary.

8 DE Reg. 73 (07/01/04)

8 DE Reg. 1137 (02/01/05)

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 122(d) (14 Del.C. §122(d))
14 DE Admin. Code 1516

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)
1516 Standard Certificate

A. Type of Regulatory Action Requested
Amendment to Existing Regulation

B. Synopsis of Subject Matter of Regulation

The Professional Standards Board, acting in cooperation and collaboration with the Department of
Education, seeks the consent of the State Board of Education to amend 14 DE Admin. Code 1516 Standard
Certificate. It is necessary to amend this regulation in order to expand the provision for the Department’s ability to
not act on an application for certification if the applicant is under an official investigation.

Persons wishing to present their views regarding this matter may do so in writing by the close of business
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on March 3, 2007 to Mr. Charlie Michels, Executive Director, Delaware Professional Standards Board, The
Townsend Building, 401 Federal Street, Dover, Delaware 19901. Copies of this regulation are available from the
above address or may be viewed at the Professional Standards Board Business Office.

C. Impact Criteria

1. Will the amended regulation help improve student achievement as measured against state
achievement standards? The amended regulation addresses student achievement by establishing standards for
the issuance of a standard certificate to educators who have acquired the prescribed knowledge, skill and/or
education to practice in a particular area, to teach a particular subject or to instruct a particular category of students
to help ensure that students are instructed by educators who are highly qualified.

2. Will the amended regulation help ensure that all students receive an equitable education? The
amended regulation helps to ensure that all teachers employed to teach students meet high standards and have
acquired the prescribed knowledge, skill and/or education to practice in a particular area, to teach a particular
subject or to instruct a particular category of students.

3. Will the amended regulation help to ensure that all students' health and safety are adequately
protected? The amended regulation addresses educator certification, not students’ health and safety.

4, Will the amended regulation help to ensure that all students' legal rights are respected? The
amended regulation addresses educator certification, not students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at
the local board and school level? The amended regulation will preserve the necessary authority and flexibility of
decision makers at the local board and school level.

6. Will the amended regulation place unnecessary reporting or administrative requirements or
mandates upon decision makers at the local board and school levels? The amended regulation will not place
unnecessary reporting or administrative requirements or mandates upon decision makers at the local board and
school levels.

7. Will decision making authority and accountability for addressing the subject to be regulated be
placed in the same entity? The decision-making authority and accountability for addressing the subject to be
regulated rests with the Professional Standards Board, in collaboration with the Department of Education, and with
the consent of the State Board of Education.

8. Will the amended regulation be consistent with and not an impediment to the implementation of
other state educational policies, in particular to state educational policies addressing achievement in the core
academic subjects of mathematics, science, language arts and social studies? The amended regulation will be
consistent with, and not an impediment to, the implementation of other state educational policies, in particular to
state educational policies addressing achievement in the core academic subjects of mathematics, science,
language arts and social studies.

9. Is there a less burdensome method for addressing the purpose of the amended regulation? 14
Del.C. requires that we promulgate this regulation.
10. What is the cost to the state and to the local school boards of compliance with the adopted

regulation? There is no additional cost to local school boards for compliance with the regulation.

1516 Standard Certificate

(Break in Continuity of Sections)

3.0 Standard Certificate

The Department shall issue a Standard Certificate to an educator who holds a valid Delaware Initial,
Continuing or Advanced License; or Limited Standard, Standard, or Professional Status Certificate issued prior to
August 31, 2003, who has met the following requirements:

3.1 Acquired the prescribed knowledge, skill or education to practice in a particular area, to teach a
particular subject or to instruct a particular category of students by:

3.1.1 Obtaining National Board for Professional Teaching Standards certification in the area,

subject, or category for which a Standard Certificate is reguested appropriate; or
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3.1.2 Meeting the requirements set forth in the relevant Department or Standards Board
regulation governing the issuance of a Standard Certificate in the area for which a Standard Certificate is sought; or

3.1.3 Graduating from an NCATE specialty organization recognized educator preparation
program or from a state approved educator preparation program, where the state approval body employed the
appropriate NASDTEC or NCATE specialty orginization standards, offered by a regionally accredited college or
university, with a major or its equivalent in the area of the Standard Certificate requested, or

3.1.4 Satisfactorily completing the Alternative Routes for Licensure and Certification Program,
the Special Institute for Licensure and Certification, or such other alternative educator preparation programs as the
Secretary may approve; or

3.1.5 Holding a bachelor's degree from a regionally accredited college or university in any
content area and for applicants applying after June 30, 2006 for their first standard certificate, satisfactory
completion of fifteen (15) credits or their equivalent in professional development related to their area of certification,
of which at least six (6) or their equivalent credits must focus on pedagogy, selected by the applicant with the
approval of the employing school district or charter school which is submitted to the Department; and

3.2 For applicants applying after December 31, 2005, where a Praxis™ Il examination in the area of

the Standard Certificate requested is applicable and available, achieving a passing score as established by the
Standards Board, in consultation with the Department and with the concurrence of the State Board, on the
examination; or

3.3 Meeting the requirements for licensure and holding a valid and current license of certificate from
another state in the area for which a Standard Certificate is requested; or-

3%.—]: re-bDepartmen A2 ROt oH—a—apPp atoH

~ v . 4 ditional . | _
7 DE Reg. 161 (8/1/03)
7 DE Reg. 629 (11/1/03)
7 DE Reg. 1004 (2/1/04)
7 DE Reg. 1742 (6/1/04)
10 DE Reg. 97 (7/1/06)

(Break in Continuity of Sections)

6.0 Application Procedures for License Holders

6.1 If an applicant holds a valid Initial, Continuing, or Advanced Delaware License; or a Limited
Standard, Standard or Professional Status Certificate issued prior to August 31, 2003 and is requesting additional
Standard Certificates, only that documentation necessary to demonstrate acquisition of the prescribed knowledge,
skill or education required for the additional Standard Certificate requested is required; and-,

6.2 If additional criteria_are imposed by a specific_regulation in the area for which a Standard
Cettificate is sought, the additional requirements must also be met; and,
6.3 Notwithstanding any provision to the contrary herein, or in_ any Department or Standards Board

content area, subject or category standard certificate requlation (i.e., 14 DE Admin. Code, Ch. 15, et. al.), the
Department shall not act on an application for certification if the applicant is under official investigation by any
national, state or local authority with the power to issue educator licenses or certifications, where the alleged
conduct involves allegations of immorality, misconduct in office, incompetence, willful neglect of duty, disloyalty or
falsification of credentials, until the applicant provides evidence of the investigation’s resolution.

7 DE Reg. 161 (8/1/03)

7 DE Reg. 629 (11/1/03)

7 DE Reg. 1742 (6/1/04)

10 DE Reg. 97 (7/1/06)
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*Please Note: As the rest of the sections were not amended, they are not being published. A complete set
of the rules and regulations for the Department of Education is available at: http://www.state.de.us/
research/AdminCodetftitlel4/index.shtml#TopOfPage

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
PUBLIC NOTICE
Long Term Care Medicaid

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend existing
rules in the Division of Social Services Manual (DSSM) to comply with the transfer of assets provisions mandated
by the Deficit Reduction Act (DRA) of 2005 (Public Law 109-171).

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy and
Program Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by March 2, 2007.

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.

SUMMARY OF PROPOSED AMENDMENT

Statutory Authority
Deficit Reduction Act of 2005 (Public Law 109-171), enacted on February 8, 2006

Background

On February 8, 2006, the Deficit Reduction Act (DRA) of 2005 was signed into law. The DRA made
changes to certain Medicaid eligibility provisions in Section 1917(c)(1)(B)(i) of Social Security Act affecting Long
Term Care services and supports.

Summary of Proposal

The DRA contains a number of provisions necessitating changes to Delaware rules. This regulatory action
incorporates the mandatory provisions as it relates to: 1) Purchase of Promissory Notes, Loans, or Mortgages;
and, 2) Purchase of Life Estates.

1) Purchase of Promissory Notes, Loans, or Mortgages

Section 6016(c) of the DRA requires that when the long-term care Medicaid applicant/recipient holds the
promissory notes, loans and mortgages, that they be actuarially sound, make payments in equal amounts with no
deferral or balloon payments and prohibit cancellation of the balance at the death of the lender. Otherwise, the
note, loan or mortgage may be considered a transfer of assets and the applicant/recipient will not be eligible for
long-term care Medicaid services.

If the above criteria are not met, the purchase of the promissory note, loan or mortgage will be treated as a
transfer of assets and the applicant/recipient will not be eligible for long-term care Medicaid services.

2) Purchase of Life Estates
Section 6016(d) of the DRA provides that a life estate in a home property may be an excluded resource
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providing the purchaser reside in the home for a period of at least one (1) year after the date of purchase. The
Division of Social Services Manual (DSSM) was using the terms “Life Time Rights” and “Life Estates”
interchangeably. The updated rules show the differentiation between these two terms.

The provisions of the DRA discussed above are effective for payments made under Title XIX of the Act for
calendar quarters beginning on April 1, 2006, and thereafter.

DMMA PROPOSED REGULATION #07-02
REVISIONS:
20320.1.5 Lifetime Rights

In the case of lifetime rights the individual may live in or use the property during their lifetime, but earnet-sell
withoutthe-eonsent-ofthe-heirs has no ownership rights. The individual merely has the right to live in the property.

(Break in Continuity of Sections)

20320.2.2 LHetimeRights Life Estates

wmh—a—eepy—ea‘—ﬂsre—deed—er—mu- Llfe Estate is an ownershlp mterest in real Dropertv The rlqht of ownershlp eX|sts

for the lifetime of an individual(s). Upon the death of the individual(s) the ownership passes to the “remainderman.”

A life estate may be sold or otherwise transferred. As per the Deficit Reduction Act of 2005 (DRA). effective 4/1/06,
a life estate in a home property may be an excluded resource providing the purchaser resides in the home for a
period of at least 1 year after the date of purchase and continues to live in the property.

20320.2.2.1 Non-Home Property

A life estate in nonhome property must be counted as a resource. A-life-estate-in-hemepropertymay-bean
exeludedreseuree See section 20320.3 - Principal Place of Residence Section.

20320.2.2.2 Transfer of Assets

In a life estate transaction, a transfer of assets is involved when the applicant or spouse, as owner of the property,
transfers ownership of that property to another individual while retaining lifetime rights. This transfer is for less than
fair market value whenever the value of the transferred asset (i.e. ownership of the property) is greater than the
value of the life estate. See Section 20350 - Transfer of Assets to determine whether a penalty is assessed
because of a life estate transaction. In addition, a transfer of assets has occurred when an individual purchases a
life estate in another individual's home when the purchaser has not lived there for at least 1 year.

20320.2.2.3 Calculations of Life Estate Value

To calculate the value of the life estate, use the life estate table. Determine the value of the life estate by multiplying
the current market value of the property by the life estate decimal that corresponds to the life estate owner's age.

See PROCEBURESFORIIMPLEMENTAHON-OFEHGIBIHT-RULES-26356 Life Estate and Remainder Interest
Table 20350
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20320.2.2.4Life Estate with Powers

Under a life estate with powers, the owner of the property creates a life estate for himself or herself, retaining the
power to sell the property, with a remainder interest to someone else such as a child. Since the life estate holder
retains the power to sell the property, its value as a resource is the property's full equity value (unless it is an
otherwise excludable resource).

20320.2.2.5 Remainder Interest

When the owner of property gives it to one party in the form of a life estate, and designates a second party to inherit
it upon the death of the life estate holder, the second party has a remainder interest in the property. Determine the
value of a remainder interest by multiplying the current market value of the property by the remainder interest
decimal that corresponds to the individual's age.

See RROCEDURESFORIMPLEMENTAHON-OFEHGIBHHIY-RULES 20350 Life Estate and Reminder Interest
Table

20320.2.2.6Rebuttal

The applicant may be given an opportunity to rebut the value placed on the life estate. The rebuttal must include
an estimate from a disinterested, knowledgeable source (such as a broker or appraiser) showing that the value is
less than our determination or that the property has no marketable value.

20330.3 Promissory Notes, Loans and Property Agreements

A loan is an advance from a lender to a borrower that the borrower must repay, with or without interest. Loan
proceeds are not income to the borrower because of the borrower's obligation to repay. Any portion of the
borrowed funds that the borrower does not spend is a countable resource if retained into the month following the
month of receipt.

If the Medicaid applicant is the owner of a promissory note, loan, or property agreement (mortgage), assume the
value of the agreement is its outstandlng prlnC|paI balance HHJess—the—mdetaHuﬂmhes—FehebJe—ewelenee—that—ﬁ

If the outstanding principal balance plus other countable resources exceeds the resource limit, inform the individual
that BSS/Medieaid DMMA will use the outstanding principal balance in determining resources unless the individual
submits within 30 days the following information.

As per the Deficit Reduction Act of 2005 (DRA), effective 4/1/06, the promissory note, loan, or mortgage will be

considered a transfer for less than fair market value unless-

The repayment term is actuarially sound;

Payments are made in equal amounts during the term of the loan with no deferral or payments
and no balloon payments; and

The promissory note, loan or mortgage prohibits the cancellation of the balance upon the
death of the lender.

In determining the amount of the asset transfer, the value of the note, loan or mortgage is the outstanding balance

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




PROPOSED REGULATIONS 1219

due at the date of the individual’s application for Medicaid coverage of services listed in section 1917(c)(1)(C)of the
Act.

Payments received against the principal balance are not income. They are conversion of a resource. The portion
of the payment which represents interest is unearned income.

The SSA Life Expectancy Table can be found at www.ssa.qgov/OACT/STATS/table4c6.html.

DIVISION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

PUBLIC NOTICE

Long Term Care Program
DSSM 20330.7 - U.S. Savings Bonds

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend a rule in the
Division of Social Services Manual (DSSM) used to determine financial eligibility.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy and
Program Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by March 2, 2007

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.

SUMMARY OF THE PROPOSED CHANGE

CMS issued a letter to Region |, dated February 2, 2004, which gave calrifying guidance on the point at
which U.S. Savings Bonds are an avaliable resource. Previous language suggested that the bonds would not be
an available resource until the bonds were submitter to the Office of Public Debt and check issued, The letter cited,
suggests that because the bonds can be redeemed due to hardship, that they are immediately avaailable. The
guidance from CMS approved valluation of United States savings bonds as a resource beginning on the date of
purchase ubless individuals have requested and been denied a hardship waiver from the United State Department
of the Treasury, Bureau of the Public Debt.

DMMA PROPOSED REGULATION #07-04
REVISIONS:

20330.7U.S. Savings Bonds

U.S. Savings Bonds are obligations of the Federal Government. They are not transferable and can only be
sold back to the Federal Government. Normally, they cannot be redeemed for six months after the issue date
specified on the face of the bond. For Series EE and | Savings Bonds, the redemption period has been extended to
12 months. They are not resources during the retention period. They become resources (not income) as of the 7th
month or 13th. A bond may not roll over or renew in order to prolong the minimum retention period. Actual
redemption (converting to cash) of one bond is required before purchasing a new bond. However, the U.S.
Treasury regulation authorizes the Commission of Public Debt to waive the regulatory provisions pertaining to U.S.
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Savings Bonds including the redemption period in order to "relieve any person or persons of unnecessary
hardship." A request for a refund because the person now requires Nursing Home care and so needs the funds
used to purchase the bonds may constitute a hardship. A written request to the Commissioner of Public Debt
requesting a waiver to the redemption period is all that is required. The bondholder may simultaneously tender the
bond(s) for redemptron If the Treasury receives the bond(s) and grants the waiver, it will issue the individual a
check. : - Since bonds are
redeemable due to hardshlp the redemntlon value is treated as an available resource.

The individual in whose name a U.S. Savings Bond is registered owns it. The Social Security Number
shown on a bond is not proof of ownership. The co-owners of a bond (bond titled AND/OR) own equal (50%)
shares of the redemption value of the bond. The bond may show an owner followed by POD (proof of death) and
another name. This is a survivorship type of bond. The name of the first individual owns 100% of the bond. The
second individual will own 100% of the bond upon the death of the first individual.

Physical possession of a U.S. Savings Bond is a requirement for redeeming it. This is true for sole or joint
ownership. If an individual alleges that he or she cannot submit a bond because a co-owner or other individual will
not relinquish physical possession of the bond, obtain a signed statement from the co-owner or the other individual
that he or she: has physical possession of the bond; will not allow the applicant to cash the bond; and if co-owner,
will not cash the bond and give the applicant his or her share.

The Table of Redemption Values for U.S. Savings Bonds is used to determine the value of a bond. These
are available from a local bank. The bank will need the series, denomination, date of purchase or issue date. After
the mandatory 6-month retention period, the value of a series H or HH bond is its face value.

Office of Public Debt
Buffalo Branch, FRB of NY
Fiscal Services Division
PO Box 961

Buffalo, NY 14240-0961
www.publicdebt.treas.gov

DIVISION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. 8512)

PUBLIC NOTICE

DSSM 20910.1 Institutionalized Spouse

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend a rule in the
Division of Social Services Manual (DSSM) used to determine financial eligibility for medical assistance.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy and
Program Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by March 2, 2007.

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.

SUMMARY OF PROPOSED CHANGE
Citation

States Medicaid Manual 3710, Special Post-Eligbility Process for Institutionalized Persons with Community
Spouses

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007



http://www.dhss.delaware.gov/dhss/index.html

PROPOSED REGULATIONS 1221

Summary of Proposed Change

DSSM 20910.1: The Centers for Medicare and Medicaid (CMS) pointed out an error in the Division of Social
Serices Manual (DSSM). The error would have disallowed a spousal calculation for a community spouse if they
were receiving Medicaid through Home and Community based Services.

DMMA PROPOSED REGULATION #07-03

REVISION:

20910.1Institutionalized Spouse
An individual who is in a medical institution or nursing facility and is married to a spouse who is not in a

medical institution or nursing facility. are-whe-is-retreceiving-HEBS-

DIVISION OF PUBLIC HEALTH
Statutory Authority: 16 Delaware Code, Section 122(1), (3)a and 11(8)
(16 Del.C. 8122(1), (3)a and 11(8))

PUBLIC NOTICE

4104 Conrad State 30/J-1 Visa Waiver Program

The Department Health and Social Services is proposing amendments to the State of Delaware
Regulations Governing the Conrad State 30/J-1 Visa Waiver Program. Originally adopted on January 11, 2000,
these regulations set forth requirements and procedures for an international medical graduate (IMG) requesting
State support for a J-1 visa waiver.

NOTICE OF PUBLIC HEARING

Health Systems Management Section, under the Division of Public Health, Department of Health and
Social Services (DHSS), will hold a public hearing to discuss the proposed revisions to the State of Delaware
Regulations Governing the Conrad State 30/J-1 Visa Waiver Program. The public hearing will be held on February
23, 2007, at 2:00 p.m. in the Felton-Farmington Room, located in the Delaware Department of Transportation
Building, 800 Bay Road, Dover, Delaware.

Copies of the proposed regulations are available for review by calling the Health Systems Management
Section at (302) 741-2960.

Anyone wishing to present his or her oral comments at this hearing should contact Mr. David Walton at
(302) 744-4700 by February 22, 2007. Anyone wishing to submit written comments as a supplement to or in lieu of
oral testimony should submit such comments by March 2, 2007 to:

David Walton, Hearing Officer
Division of Public Health

417 Federal Street

Dover, DE 19901

Fax 302-739-6659

Summary of Changes to Regulations Governing the Conrad State 30/J-1 Visa Waiver Program

e Institution of application fees in accordance with Delaware law.
¢ Requirement for letters of support from community members without financial interest in approval of
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the application - one from an elected public official, one from a medical professional and one from an
individual representing the patient population. Removal of the requirement that applicants submit
letters of support from a local public health official.

¢ Prohibition of non-complete/restrictive covenant clauses in employment contracts.

« Changes in the timelines for receipt and review of applications to more closely coincide with the
provider recruitment process as it pertains to the recruitment of medical residents and to reduce the
wait time between approval of a physician application and the employment start date.

4104 Conrad State 30/J-1 Visa Waiver Program

1.0 Purpose
This document will specify the procedures to be used by the Delaware Health and Social Services (DHSS)
in administering the Conrad State 30/J-1 Visa Waiver Program (Program).

20 Authority

2.0 Background

International medical graduates (IMG) completing their graduate medical education in the United States
under a J-1 Visa are required to return to their country of nationality for at least two years before reentering the
United States. Acting as an interested state agency, DHSS may make a recommendation to the U.S. Department
of State, Bureau of Consular Affairs Waiver Review Division (DOS) to, in turn, recommend that the U.S. Citizenship
and Immigration Services (UCIS) waive the home residence requirement for up to thirty (30) J-1 physicians
annually (this includes five J-1 flex waivers to be used in areas that are not federally designated as a Health
Professronal Shortage Area (HPSA))., but nevertheless have been identified by the state as being underserved

walver In order to receive a Ietter of support for the J- 1 physrman applicant from DHSS, however appllcatlons must
first meet requirements, described herein.

3.0 Policy Statements

3.1 DHSS is committed to ensuring that quality health care is available to all residents of the State of
Delaware. In an effort to ensure adequate medical services are provided in underserved areas, DHSS has elected
to take advantage of the Conrad State 30/J-1 Visa Waiver Program.

3.2 Under this program, DHSS has established state-specific procedures that require sponsoring sites
to submit a Site Application. This application consists of 1) a needs assessment, 2) proof that the sponsoring site
has unsuccessfully attempted over a six month period to hire a physician with United States citizenship, 3) three
letters of support from community leaders andHoecatpublic-health-efficials and/or leaders without financial interest in
the practice site who reside in the practice site’s service area, 4) strategy for long-term and short-term retention, 5)
sponsoring site waiver agreement, 6) non-refundable processing fee of $200, and 7) a site application form.

3.3 The needs assessment must establish and document that a particular need exists within the
sponsoring site’s service area before the site will be approved to hire a J-1 physician under the Conrad State 30/J-
1 Visa Waiver Program. The onus to establish the need rests solely with the sponsoring site.

3.4 The Site Application will be reviewed and approved or disapproved by a Board. DHSS will provide
written notice to the site of the application’s approval/disapproval. A J-1 visa waiver application on behalf of a
particular J-1 physician may not be submitted until the sponsoring site has been approved. J-1 visa waiver
applications will only be accepted from J-1 physicians who have signed a contract with a pre-approved site.

35 DHSS will submit recommendations to the DOS on behalf of qualified J-1 physician applicants
who agree to practice medicine full-time at a pre-approved sponsoring site for a minimum of three years in a
federally designated Health Professional Shortage Area (HPSA) or a Medically Underserved Area (MUA) of
Delaware with a pre-approved site.

3.6 DHSS participation in the Conrad State 30/J-1 Visa Waiver Program is completely discretionary
and voluntary. DHSS may elect not to participate in the Program at any time. The submission of a complete waiver
package does not ensure DHSS will recommend a waiver in all instances. No more than 30 applications will be
approved each fiscal year. DHSS reserves the right to recommend or decline any request for a waiver.
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3.7 The Bureau of Health Planning and Resources Management within the Delaware Division of
Public Health shall charge a non-refundable processing fee of $200 to each sponsoring site submitting a Site
Application at the time the application is submitted. A non-refundable processing fee of $250 shall be charged to
each pre-approved site to process the waiver request application for each J-1 physician that the site plans to
employ. The check is to be made payable to the State of Delaware, and mailed to the attention of the Bureau at the
following address:

Conrad State 30 Program Manager
Delaware Division of Public Health
Health Systems Development Branch
655 South Bay Road, Suite 206

Blue Hen Corporate Center

Dover, Delaware 19901

3.8 DHSS reserves the right to bar sites and/or physicians found to be non-compliant with program
policies from future program participation.

3.9 This policy applies in full to any waiver submitted on behalf of a J-1 physician to be employed in
Delaware.

4.0 DHSS Duties and Responsibilities

The Health Systems BevelopmentBranch Management Section of the Delaware Division of Public Health
(DPH) has primary responsibility within DHSS for processing J-1 visa waivers. DHSS serves as the “interested
state agency” with the Director of Public Health having the authority to sign the recommendations. Applications
must be processed in the best interest of the health care needs of Delawareans.

5.0 Applicability
5.1 These procedures apply to the following:
* All J-1 physicians seeking a J-1 visa waiver under PL 103-416 for employment in Delaware.
» All sponsoring sites seeking approval to hire a J-1 physician under the J-1 Visa Waiver
program.
* All DHSS employees processing J-1 visa waivers under PL 103-416.

6.0 Application Process

6.1 Sponsoring Site Pre-Approval Application Requirements
The Site Application (see Appendix A for Application forms) must, at a minimum, include the following:
6.1.1 Site Application Form

6.1.1.1 Sponsoring Site: Provide the name, address, county, telephone number, fax
number and the e-mail address of site requesting approval to hire a J-1 physician. Also, the site must specify
whether it is a for-profit or not-for-profit business.

6.1.1.2 Practice Site: Provide the name, address and county of actual practice site(s)
where the requested J-1 physician would practice, if different from the primary location of the sponsoring site.

6.1.1.3 Recruitment Contact: Provide the name, address, county, telephone number, fax
number and e-mail address of the individual responsible for physician recruitment.

6.1.1.4 Site Data Regarding Active Clients: Provide the total number of active patients
at the practice site in the previous calendar year. Indicate total patients, as applicable, for primary care, specialty
care and mental health services. Provide pro-rated or estimated annual totals if the site was not operational for the
entire previous calendar year. For new sites, estimate the number of patients anticipated for the next year. Of the
total number of patients, provide the percentage of all current patients, broken out by given age groups, making
payment by conventional insurance plans, Medicare, Medicaid or on a sliding fee scale. A copy of the sliding fee
scale must be submitted.

6.1.1.5 Sites approved to participate in the Conrad State 30/J-1 Visa Waiver Program
must also patrticipate in state programs for the uninsured/under insured such as the Community Healthcare Access
Program (CHAP), the VIPII provider network, and., if appropriate other charitable programs. Sponsoring sites must
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verify that they will enroll in the VIPII Program within 30 days of site approval (if they are not already network
members). To enroll in the program, call Wheeler and Associates at 302-335-1560.

6.1.1.6 Staffing Levels: Provide the total number of budgeted full-time equivalent
providers currently on staff. Also include the number of J-1 physicians requested, by specialty, and the projected
hire date of each.

6.1.1.7 Practice Site Hours of Operation: Indicate the normal operating hours of the
practice site(s) by the days of the week. If hours of operation vary by practitioner, please specify.

6.1.1.8 Proposed J-1 Physician Weekly Work Schedule: Indicate the proposed weekly
work schedule of the proposed J-1 physician(s). Include the number of hours (with start and end times) and the
location (hospital/practice site(s)). The schedule must indicate the amount of time the J-1 physician is actually
providing services; do not include travel or on-call time.

6.1.2 Needs Assessment

Sponsoring sites are encouraged to work with their local hospital to complete the needs
assessment. A comprehensive, data driven needs assessment must be completed, which, at a minimum, includes
the following:

6.1.2.1 Description of the service area in which the sponsoring site’s patients are located.

6.1.2.2 Geographic Service Area Health Resource Inventory. Description of the other
health care resources located within the same service area including physicians (by specialty), hospitals, clinics,
urgent care centers and any other available outpatient care facilities. Also include the location of the nearest
available source of outpatient based services, which offers a sliding fee scale to patients with limited financial
resources and that provides services similar to those that are being provided by the requested J-1 physician.
Using public transportation as the mode of travel, indicate the distance and travel time to that site.

6.1.2.3 Documentation that the sponsoring site’'s service area is located within a Health
Professional Shortage Area (HPSA) or a Medically Underserved Area (MUA). Please indicate the following: HPSA
Type(s), HPSA Service Area Number, HPSA FIPS State/County Code and the sponsoring site’s primary service
area (by City/County).

6.1.2.4 Documentation of a shortage in the defined service area for the particular
physician specialty being requested under the J-1 Visa Waiver Program.

» Provide statistics demonstrating the need for a specialty and/or sub-
specialty in the sponsoring site’s service area.

» Document that the specialty and/or sub-specialty is not available to the
underserved population in the service area.

e Describe how a J-1 physician would be used to meet the needs of the
underserved population in the service area. Indicate if unique qualifications,
such as cultural match or experience with the service area’s underserved
population, are sought to meet a particular need.

6.1.3 Retention
The sponsoring site must provide thorough, written documentation of plans to retain the
J-1 physician in the service area upon completion of the three-year practice obligation. Specifically, this plan must
include short and long-term strategies that will not only keep the physician in the service area, but also will
encourage the physician to continue to practice the specialty for which he/she was hired including but not limited to
malpractice insurance, partnership opportunities, if applicable, annual and sick leave, competitive salary and salary
increases and a health and/or benefits package. The employment contract may not contain any Restrictive
Covenants or Non-Compete Clauses.
6.1.4 Contract
6.1.4.1 The employment contract that will be offered to the J-1 physician(s) must be
submitted for review to the J-1 Board and at a minimum, include the following:
6.1.4.1.1 Name and address of the sponsoring site.
6.1.4.1.2 Name and address of the location of the sponsoring site's
practice. If the J-1 physician will work at more than one site, include the days and hours of practice at each site
and a breakdown in the amount of time the physician will practice at each site.

6.1.4.1.3 A statement that the J-1 physician will work not less than four

days per week or more than 12 hours in a 24 hour period. The hours must be performed during normal office hours
or hours which best meet the needs of the community (e.g. evenings and/or weekends). Travel and on-call time
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can not be included.

6.14.1.4 A statement that the site will employ the physician on a full-time
basis (minimum of 40 hours per week, not including time spent in travel and/or on-call).
6.1.4.1.5 A Statement that the J-1 physician will commence practice within

90 days of receiving a waiver and will practice on a full-time basis for at least three years.
6.1.4.2 The employment contract may not include a restrictive covenant or non-compete

clause.
6.1.5 Proof of Failed Recruitment Attempts

The sponsoring site must provide proof that attempts have been made to hire a physician
with United States citizenship throughout the past six months to no avail. This section must include a written
description of the failed attempts to recruit as well as back up documentation including, but not limited to, medical
journal and newspaper advertisements, letters to medical residency programs and/or medical schools, etc. Please
state any attempts to gain recruitment support from the hospital within the practice site’s geographic service area,
and if applicable, indicate effort to use the Delaware State Loan Repayment Program, the National Rural
Recruitment and Retention Network (3R Net), and the National Health Service Corp. to recruit a US citizen.

6.1.6 Letters of Support

alth—officia bpendix—B—for-an—approv d—eoentactlisty: from community members without financial
interest in the practice site who reside in the site(s) service area. Each letter must indicate the benefits of, or need
for, the placement of a J-1 physician with the sponsoring site. At least one letter must be from an elected public
official. At least one letter must be from a medical professional. At least one letter must be from an individual
representing the patient population.
6.1.7 Sponsoring Site Waiver Agreement
The director or applicant official of the sponsoring site must initial each of the statements
indicating agreement to comply with requirements of the Delaware Conrad State 30/J-1 Visa Waiver Program. The
form must also be signed and dated to include the title of the applicant official.
6.1.8 Signature
The director or applicant official of the sponsoring site must provide an original, dated
application with a live signature (using blue ink). This signature binds the site to the information provided and
verifies that the form has been completed with accurate and current information.
6.1.9 Non-refundable processing fee of $200
6.1.9.1 The director or applying official of the sponsoring site must provide a non-
refundable processing fee of $200 at the time the application is submitted. The check will be made payable to the
State of Delaware and mailed to the following address:

Conrad State 30 Program Manager
Delaware Division of Public Health
Health Systems Development Branch
655 South Bay Road, Suite 206

Blue Hen Corporate Center

Dover, Delaware 19901

6.1.9.2 Without payment of the processing fee the application will be deemed incomplete
and will not be processed.

6.2 J-1 Physician Application Requirements

6.2.1 Applications will only be accepted from J-1 physician applicants who already have an
employment contract with a pre-approved sponsoring site (see section IV above). The completed application must
include the original application package and two complete copies. Applicants are also encouraged to submit a
complete application in electronic format (CD or e-mail). No more than 30 applications will be approved each
federal fiscal year. DHSS reserves the right to recommend or decline any request for a waiver.

6.2.2 The J-1 Physician Application (see Appendix C for application forms) must, at a minimum,
include the following:
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6.2.2.1 Letter from the Director of the Sponsoring Site

The director of a pre-approved sponsoring site must submit a letter requesting a
Delaware Health and Social Services (DHSS) recommendation to the U.S. Department of State, Bureau of
Consular Affairs Waiver Review Division (DOS) (or other Federal approving agency) that a J-1 physician be given
a waiver of the requirement to return to their country of nationality. The letter must include, or attach, each of the
following:

6.2.2.1.1 Description of the J-1 physician's qualifications, proposed
responsibilities and how his/her employment will meet the unmet health care needs of the medically underserved
community.

6.2.2.1.2 If the J-1 physician will be practicing in a HPSA or MUA that is
based on a population group, the employer must provide adequate documentation of the medical care that will be
provided to this group of patients.

6.2.2.1.3 Confirmation that the sponsoring site and the J-1 physician
participates in or applied to participate in the VIPIl Program. J-1 physicians must apply to participate in the
program within 30 days of executing an employment contract with a sponsoring site. To enroll in the program, call
Wheeler and Associates at 302-335-1560. Once enrolled, the VIPII program manager will notify the J-1 Program

manager.

6.2.2.1.4 Certification that the J-1 physician will provide medical care
services to Medicare, Medicaid and medically underserved patients, without discrimination based upon ability to
pay for such services (i.e. self-pay, sliding fee scale, charity care). Enclose a copy of the sliding fee scale or policy
for discounting charges.

6.2.2.1.5 Completed Physician Data Sheet (copy enclosed).

6.2.2.1.6 Copy of the J-1 physician’s curriculum vitae (CV).

6.2.2.1.7 Evidence of eligibility for a Delaware medical license.

6.2.2.1.8 At least three letters of recommendation from persons familiar
with the J-1 physician’s work.

6.2.2.1.9 A signed statement from the J-1 physician agreeing to the
contractual requirements set forth in Section 214 (k)(1) (B) and (C) of the Immigration and Nationality Act.

6.2.2.1.10 Copies of all IAP-66 forms issued to the J-1 physician seeking the

waiver.
6.2.3 Employment Contract
6.2.3.1 The employment contract must be submitted for review to the J-1 Board and at a
minimum, include the following:

* Name and address of the sponsoring site.

* Name and address of the location of the sponsoring site’s practice. If the J-1
physician will work at more than one site, include the days and hours of
practice at each site and a breakdown in the amount of time the physician will
practice at each site.

» A statement that the J-1 physician will work not less than four days per week
or more than 12 hours in a 24 hour period. The hours must be performed
during normal office hours, or hours which best meet the needs of the
community (e.g. evenings and/or weekends). Travel and on-call time can not
be included.

* A statement that the site will employ the physician on a full-time basis
(minimum of 40 hours per week, not including time spent in travel and/or on-
call).

» Statement that the J-1 physician will commence practice within 90 days of
receiving a waiver and will practice on a full-time basis for at least three years.

» The employment contract may not contain any Restrictive Covenants or Non-
Compete Clauses.

* It mustinclude a competitive salary.

» Personal time such as vacation and sick leave must be specified.

» A breakdown of all proposed benefits must be provided.

6.2.3.2 The employment contract may not include a restrictive covenant or non-complete
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clause.
6.2.4 Letter of No Objection from Home Country
6.2.4.1 A statement that the physician's home country has no objection to the physician
receiving a waiver of the foreign residence requirement must be included if the J-1 physician received funding from
his or her home country for medical education or training in the United States. The Certification Regarding
Contractual Obligation to Home County (HD1061F) letter must be submitted directly to the following address by the
J-1 physician applicant:

Waiver Review Division

Department of State

Bureau of Consular Affairs, Visa Office
CA/NVO/L/W Room, L603

2401 E Street, NW

Washington, DC 20522-0106

6.2.4.2 A copy of this letter must be included in the application packet.

6.2.5 Submission of Payment of the Department of State ‘User Fee Required for Waiver
Processing’
6.2.5.1 The J-1 physician applicant must provide proof that the $215.00 processing fee
has been sent to the DOS. A copy of the payment (i.e. check or money order) is considered sufficient proof.
DHSS will not handle the submission of this fee. The fee must be mailed directly to the DOS at the time the J-1
Visa Waiver Application packet is submitted to DHSS. The submission of the fee must adhere to the following
requirements:
6.2.5.1.1 A copy of the Physician Data Sheet and two self-addressed,
stamped, legal-size envelopes must accompany the $215.00 DOS user fee. The applicant’s full name, date of birth
and social security number must be included on the check or money order, which must be drawn on a bank or
other institution located in the United States and made payable to the United States DOS in U.S. currency. If the
applicant resides outside the U.S. at the time of application, remittance may be made by bank international money
order of foreign draft drawn on an institution in the U.S. and made payable to the United States DOS in U.S.
currency. The envelopes will be used to inform the applicant of 1) the case number, which must be included on all
future correspondence with DOS, and 2) the approval determination.
6.2.5.1.2 The address to which you must submit these items follows,
depending on whether the United States Postal Service or a Courier Service is selected:

If Sending Via United States Postal Service: If Sending Via Courier Service:

US Department of State US Department of State

Waiver Review Division Waiver Review Division (Box 952137)
Post Office Box 952137 1005 Convention Plaza

St. Louis, MO 63195-2137 St. Louis, MO 63101-1200

6.2.6 J-1 Visa Waiver Statements
The J-1 physician applicant must sign and include the enclosed ‘J-1 Physician Waiver
Statements.’
6.2.7 J-1 Visa Waiver Affidavit and Agreement
The J-1 physician applicant must include a notarized ‘J-1 Visa Waiver Affidavit and
Agreement.” The document must contain the J-1 physician applicant’s live, notarized signature (in blue ink).
6.2.8 J-1 Visa Waiver Application Checklist:
The enclosed checklist must accompany the application. The J-1 physician applicant
must initial each item on the checklist as proof and assurance that each item is included in the waiver application
packet.
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6.2.9 Non-refundable $250 processing fee
6.2.9.1 A non-refundable processing fee of $250 shall be charged to each pre-approved
site to process the waiver request application for each J-1 physician that the site plans to employ. The check will
be made payable to the State of Delaware and mailed to the following address:

Conrad State 30 Program Manager
Delaware Division of Public Health
Health Systems Development Branch
655 South Bay Road, Suite 206

Blue Hen Corporate Center

Dover, Delaware 19901

6.2.9.2 Without payment of the processing fee the application will be deemed incomplete
and will not be processed.

7.0 Site Application Evaluation Process

7.1 The Delaware Conrad State 30/J-1 Visa Waiver Program Sponsoring Site Application Review
Board (Board) will review and approve or disapprove each Site Application based on its individual merits. Board
members must not serve on the review panel for applications submitted by sponsoring sites with which they have
either a personal or employment-related conflict of interest. The Board will be comprised of, at least, one member
from each hospital in-the-state located in an underserved area of the state or serving patients from such areas, the
Medical Society of Delaware, the Delaware Health Care Commission and DHSS representatives. Additional
members may be included at the discretion of the Board.

7.2 Sponsoring Site Application Preliminary Review

7.2.1 A preliminary review of each application will be conducted by the Conrad State 30

Program manager to determine if 1) the sponsoring site is located within a HPSA/MUA and 2) that the following
required documentation is completed:

e Sponsoring Site Application

» Detailed Needs Assessment

e Strategy for Long-term and Short-term Retention

*  Proof of Failed Recruitment Attempts

» Letters of Support

» Sponsoring Site Waiver Agreement

» Template of the Employment Contract that will be offered
* A non-refundable processing fee of $200

7.2.2 The preliminary review will be conducted for the purpose of determining the completeness
of the application; the specific content provided in each of the components will not be considered. Incomplete
applications, as well as applications from a site not located in a HPSA/MUA, will be returned to the sponsoring site
immediately. A checklist identifying the missing information will be included. Completed applications may be
resubmitted at any time prior to thefirst-Monday-in-Beeember June 30.

7.3 Sponsoring Site Application Review

7.3.1 The Board will convene during the month of August or early September to review the
applications submitted before June 30.

7.3.2 Using the Site Application Evaluation (see Appendix D for the form) as a guide, Board
members must assign a score to each of the elements on the Site Application Evaluation form.

7.3.3 The following point scale has been assigned to each unique element:

Review Point Scale

Site Application Data 25
Needs Assessment 35
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Retention 15
Proof of Failed Recruitment Attempts 15
Letters of Support 10
Total 100

7.3.4 The scores from the review elements will be averaged to reach an overall total score for
each Board member. The total scores received from each Board member will then be averaged to determine the
final score for each site.

7.3.5 Sites will be approved only if:

7.3.5.1 All criteria are met,
7.3.5.2 A final score not lower than a 70 is achieved, and
7.3.5.3 An overall score of at least a twenty-five (25) is achieved on the Needs
Assessment component.
7.4 Timelines
Pre-approved sponsoring sites (whose applications were received by June 30) {whese

applications—were—received-by-thefirst-Menday-ir-DBeecember) will be eligible to make a contractual offer to a J-1

physician for the following federal fiscal year (beginning October 15! of each year). However, if not all thirty Conrad
State 30/J-1 Visa Waiver slots have been used for the current federal fiscal year, pre-approved sponsoring sites
may make a contractual offer to a J-1 physician for the current fiscal year and the physician may submit a J-1 visa
waiver application packet (see Appendix C for forms) immediately.
7.5 Guidelines for Review of Applications Submitted After June 30

7.5.1 Applications received after the Beeember June 30 deadline will be reviewed to determine
if an emergent need (see Glossary for definition of emergent examples) for the placement of a J-1 physician is
demonstrated. The application must include a detailed explanation of the—reasens that documents why the
application was not submitted by June 30 the-first-Monday-ir-Beecember. If not all thirty Conrad State 30/J-1 Visa
Waiver slots have been used for the current fiscal year, sponsoring sites deemed by the J-1 Board to have
sufficiently demonstrated a true emergent need may make a contractual offer to a J-1 physician immediately upon
approval and the physician may submit a J-1 visa waiver application packet (see Appendix C for forms) for the
current fiscal year. If all thirty Conrad State 30/J-1 Visa Waiver slots have been used, then approved sponsoring

sites must wait until the following federal fiscal year (beginning October 15 of each year) to submit a J-1 physician
waiver application.

7.5.2 Sponsoring sites clearly demonstrating a emergent need (see definitions section) that will
significantly jeopardize access to care for the applicant site’s existing patient population of the applicant site need
to document four rather than six months of recruitment efforts. All other recruitment efforts as set forth in these
requlations apply.

7.6 Notice of Approval/Disapproval
7.6.1 For those applications received by-the-first-Monday-+r-Beecember by June 30, DHSS will

provide written notification of the Site Application’s approval or disapproval by Febr—uapy%*h September 15" of
each year.

7.6.2 For Aapplications submitted after the—first-Monday—in—DBeecember June 30, DHSS will
attempt to provide willreceive written notification of the Site Application’s approval or disapproval within 45 days

from the date of receipt of the application by DHSS.

8.0 Timeframes

8.1 Site Application Submission DHSS will accept Site Applications Forms each year through the end
of the business day on June 30 the-firstMenday-ir-December. Site Applications submitted after June 30 the-first
Menday—in—December will be eligible to receive approval only if 1) DHSS has not used the allotted thirty
recommendations for the year and 2) an emergent need for the placement of a J-1 physician is clearly
demonstrated. (Please see definitions section of the regulations for definition of emergent need.)

8.2 Site Notification DHSS will notify sponsoring sites in writing of the decision to approve or

disapprove their site by September 15t no-taterthanr-Febraary-15th of each year. Inquiries regarding the status of
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pending applications will not be accepted at any time prior to February-15th September 15t
8.3 J-1 Visa Waiver Request Submission J-1 Visa Waiver Requests may be submitted with the start of

each Federal fiscal year, October 15,
9.0 Completed Site Applications, Associated J-1 Applications And Processing Fees Must Be Sent To:

Conrad State 30 Program Manager
Delaware Division of Public Health
Health Systems Development Branch
PO-Bex637

655 South Bay Road, Suite 206

Blue Hen Corporate Center

Dover, Delaware 19901 49903

10.0  Submitting J-1 Physician Waiver Recommendation To Dos

If the J-1 visa waiver request is approved, a cover letter to DOS is prepared by DHSS identifying the J-1
physician applicant and recommending a waiver of the two-year home residence requirement be granted. Upon
receipt of the DHSS approval request, DOS will review the application.

11.0  J-1 Physician Applicants Receiving A J-1 Waiver
J-1 physician applicants receiving approval of a J-1 Waiver request must begin work at the sponsoring site
within ninety (90) days of notice of approval from DOS.

12.0 Reporting Requirements

12.1  An annual reporting process is utilized for each J-1 physician practicing under a waiver to
ensure the J-1 physician continues to practice in an underserved area of Delaware for the required three years.
Included in this application is a copy of the Annual Practice Forms. The sponsoring site must deliver to DHSS a
completed, signed form within thirty (30) days of the anniversary of the J-1 physician’s start date. Additional forms
may be requested by contacting the J-1 program manager at (302) 741-2960. The annual reporting forms must be
submitted for each year of practice obligation. Failure to submit the forms render the sponsoring site non-

compliant.

12.2  Notification of waiver status and commencement of employment contract must be submitted to
DHSS upon receipt of written notification of approval from INS. This notification must include the date the three-
year obligation commences.

12.3  Contract changes which result in the termination of a contract, a change in practice scope, and/or
relocation from a site approved in the application request to a new site must be presented in writing to DHSS at
least thirty (30) days prior to the change. All reporting requirements, changes in practice location and/or scope
must be submitted to the following:

Conrad State 30 Program Manager
Delaware Division of Public Health
Health Systems Development Branch
PO Box637%

655 South Bay Road, Suite 206

Blue Hen Corporate Center

Dover, Delaware 19901 49903

13.0  Exit Interview
Each J-1 physician practicing in Delaware must complete an exit interview within ninety (90) days of
completion of his/her three-year obligation, or at such point that the employment contract is terminated by either
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the sponsoring site or the J-1 physician. DHSS
physician’s experiences in Delaware and their
location.

14.0 J1 Visa Waiver Application Glossary

Department of State, Bureau of
Consular Affairs Waiver Review
Division (DOS)

Emergent Need

Health Professional Shortage Area
(HPSA)

J-1 Physician

Medically Underserved Area

Practice Site

Primary Care Fields

Processing Fees

Recruitment Contact

will conduct the exit interview, which will concentrate on the J-1
future plans for practicing medicine at the current, or another

The Federal agency that reviews the recommendations
submitted by interested state agencies on behalf of J-1 physician
applicants. In turn, they submit their own recommendation to the
Immigration and Naturalization Service for final determination of
approval/disapproval.

An emergent need is one that demonstrates an unusual and
critical need for the placement of a J-1 physician, such as the
death, unexpected departure, or sudden retirement of a clinical
physician providing a majority of medical care needs at the
sponsoring site. Ar-emergent-nreed-ineludes—butisnotlimited
Esl EI_ ° fol E”'."Ig. Gepartre EIFEEEHI o | etiren E“EI EII S—clinical

An area defined by the Department of Health and Human
Services as having a shortage of health care providers.

An international medical graduate physician completing graduate
medical education in the United States under a J-1 Visa. These
physicians are required to return to their country of nationality for
at least two years before reentering the United States unless a J-
1 Visa waiver is granted.

An area, as defined by the Department of Health and Human
Services, as not having an adequate supply of health care
providers.

Actual physical location(s) at which the J-1 physician will provide
medical services. This location can be different from the
sponsoring site location if, for example, a satellite office is used.

The following four fields are identified as primary care: family
practice, general internal medicine, general pediatrics and
obstetrics/gynecology.

The Bureau of Health Planning and Resources Management
within the Delaware Division of Public Health shall charge a non-
refundable processing fee of $200 to each sponsoring site
submitting a Site Application at the time the application is
submitted. A non-refundable processing fee of $250 shall be
charged to each pre-approved site to process the waiver request
application for each J-1 physician that the site plans to employ.
The check will be made payable to the State of Delaware.

Primary point of contact to be used by Delaware Health and
Social Services Conrad State 30 Program Manager.
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Service Area Geographic area in closest proximity to the practice site, from
which the majority of patients are derived.

Sponsoring Site Medical practice through which the J-1 physician will provide
medical services (i.e. the hiring organization).

The appendices for this regulation are found at the following website:
www.state.de.us/research/register/February2007/J-1Appendices.pdf

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Section 311 (18 Del.C. § 311)
18 DE Admin. Code 608

PUBLIC NOTICE

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of a proposed change to
Regulation 608 relating to Automobile Insurance Coverage. The docket number for this proposed amendment
is 358.

The proposed change to the regulation provides that insurers of private and commercial insurers
authorized to issue private automobile insurance in this State shall provide a telephone number and email address
to the Department of Insurance by and through which any insured or other claimant for benefits could contact the
insurer for claims or claim related inquiries. The proposed amendment can also be viewed at the Delaware
Insurance Commissioner's website at: http://www.state.de.us/inscom/departments/documents/ProposedRegs/
ProposedRegs.shtml.

The Department of Insurance does not plan to hold a public hearing on the proposed changes. Any person
can file written comments, suggestions, briefs, and compilations of data or other materials concerning the
proposed amendment. Any written submission in response to this notice and relevant to the proposed change
must be received by the Department of Insurance no later than 4:30 p.m., Monday, March 5, 2007, and should be
addressed to Deputy Attorney General Michael J. Rich, c/o Delaware Department of Insurance, 841 Silver Lake
Boulevard, Dover, DE 19904, or sent by fax to 302.739.5566 or email to michael.rich@state.de.us.

608 Automobile Insurance Coverage [Formerly Regulation 45]

1.0 Purpose and Statutory Authority

1.1 The purpose of this regulation is Fto provide for timely notice of coverage termination for short
term automobile insurance coverage and for contact information for claim related matters. This regulation is
promulgated pursuant to 18 Del.C. 8311. This regulation should not be construed to create any cause of action not
otherwise existing at law.

2.0 Application
21 This regulation shall apply to all private passenger automobile insurance policies issued for a

period of less than six months. Fhe—regulation—will-ret-applyte—cemmereialpolicies: Sections 2 and 3 of this

regulation shall not apply to commercial automobile insurance policies.

(Break in Continuity of Sections)

4.0 EHeetiveBate Insurer’s Obligation to Provide Contact Information
4.1 Fhisregulation-shall-become-effective February1,-1985- Every insurer authorized to issue private

automobile insurance in this State shall provide a telephone number and email address to the Department of
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Insurance by and through which any insured or other claimant for benefits could contact the insurer for claims or
claim related inquiries.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 311 and 332 (18 Del.C. 88 311, 332 and 6401
et seq.)
18 DE Admin. Code 1301

PUBLIC NOTICE

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of proposed amendments to
Department of Insurance Regulation 1301 relating to Internal Review, Arbitration and Independent Utilization
Review of Health Insurance Claims. The docket number for this proposed regulation is 356.

The Department of Insurance proposes to amend Regulation 1301 by rescinding the current regulation
and substituting in lieu thereof revised provisions for the review and arbitration of health insurance claims. As a
result of the enactment of Senate Bill 295 on July 6, 2005 it became necessary to re-promulgate Regulation 1301
to provide for the review of claims from managed care organizations formerly under the regulatory authority of the
Department of Health and Social Services. The Delaware Code authority for the change is 18 Del.C. 88311, 332
and 6401 et seq. The text can also be viewed at the Delaware Insurance Commissioner’'s website at
www.delawareinsurance.gov and clicking on the link for “Proposed Regulations.”

The Department of Insurance will hold a public hearing on the proposed changes on Monday, February 26,
2007 at 10:00 a.m. in the Consumer Services hearing room, 841 Silver Lake Blvd., Dover, DE 19904. Any person
can file written comments, suggestions, briefs, and compilations of data or other materials concerning the
proposed amendment. Any written submission in response to this notice and relevant to the proposed change
must be received by the Department of Insurance no later than 4:30 p.m., March 6, 2007 by delivering said
comments to Deputy Attorney General Michael J. Rich, c/o Delaware Department of Insurance, 841 Silver Lake
Boulevard, Dover, DE 19904, or sent by fax to 302.739.5566 or emailed to michael.rich@state.de.us.

IT IS SO ORDERED this 8™ day of January, 2007
Matthew Denn, Insurance Commissioner
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1301 Internal Review, Arbitration and Independent Utilization Review of Health Insurance Claims

1.0 Purpose and Statutory Authority

1.1 The purpose of this Regulation is to implement 18 Del.C. 88332, 6416 and 6417 which require
health insurance carriers to establish a procedure for internal review of a carrier’s adverse coverage determination
and which require the Delaware Insurance Department to establish and administer procedures for arbitration and
independent utilization review upon completion of the carrier’s internal review process. This Requlation also
implements 18 Del.C. 883349 and 3565, which require the Delaware Insurance Department to establish and
administer procedures for arbitration of disputes between health insurance carriers and non-network providers of
emergency care services. This Requlation is promulgated pursuant to 18 Del.C. §8311, 332, 3349, 3565 and 6408
and 29 Del.C., Ch. 101. This Requlation should not be construed to create any cause of action not otherwise

existing at law.

2.0 Definitions

2.1 The following words and terms, when used in this regulation, should have the following meaning
unless the context clearly indicates otherwise:

“Adverse determination” means a decision by a carrier to deny (in whole or in part), reduce, limit or
terminate health insurance benefits.

“Appeal” means a request for external review of a carrier’'s final coverage decision through the
Independent Health Care Appeals Program.

“Appropriateness of services” means an appeal classification for adverse determinations that are made
based on identification of treatment as cosmetic, investigational, experimental or not an appropriate or preferred
treatment method or setting for the condition for which treatment is sought.

“Authorized representative” means an individual who a covered person willingly acknowledges to
represent his interests during the internal review process, arbitration and/or an appeal through the Independent
Health Care Appeals Program., including but not limited to a provider to whom a covered person has assigned the
right to collect sums due from a carrier for health care services rendered by the provider to the covered person. A
carrier may require the covered person to submit written verification of his consent to be represented. If a covered
person has been determined by a physician to be incapable of assigning the right of representation. the covered
person may be represented by a family member or a legal representative.

“Carrier” means any entity that provides health insurance in this State. Carrier includes an insurance
company, health service corporation, managed care organization and any other entity providing a plan of health
insurance or health benefits subject to state insurance regulation. Carrier also includes any third-party
administrator or other entity that adjusts, administers or settles claims in connection with health insurance.

“Covered person” means an individual and/or family who has entered into a contractual arrangement, or
on whose behalf a contractual arrangement has been entered into, with a carrier, pursuant to which the carrier
provides health insurance for such person or persons.

“Department” means the Delaware Insurance Department.

“Emergency care provider” means a provider of emergency care services.

“Emergency care services” means those services identified in 18 Del.C. 883349(c) and 3565(c)

including:

A. Any covered service providing for the transportation of a patient to a hospital emergency
facility for an emergency medical condition including air and sea ambulances so long as medical necessity criteria
are met; and

B. Facility and professional providers of emergency medical services in _an approved

emergency care facility.

“Emergency medical condition” shall have the meaning assigned to it by 18 Del.C. 883349(d) and
3565(d).

“Final coverage decision” means the decision by a carrier at the conclusion of its internal review process
upholding, modifying or reversing its adverse determination.

“Grievance” means a request by a covered person or his authorized representative that a carrier review
an adverse determination by means of the carrier’s internal review process.

“Health care services” means any services or supplies included in the furnishing to any individual of
medical or dental care, or hospitalization or incidental to the furnishing of such care or hospitalization, as well as

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




1242 PROPOSED REGULATIONS

the furnishing to any individual of any and all other services for the purpose of preventing, alleviating, curing or
healing human iliness, injury, disability or disease.

“Health insurance” means a plan or policy issued by a carrier for the payment for, provision of, or
reimbursement for health care services.

“Independent Health Care Appeals Program (“IHCAP”)" means a program administered by the
Department that provides for an external review by an Independent Utilization Review Organization of a carrier’s
final coverage decision based on medical necessity or appropriateness of services.

“Independent Utilization Review Organization (“IURO”)” means an entity that conducts independent
external reviews of a carrier’s final coverage decisions resulting in a denial, termination, or other limitation of
covered health care services based on medical necessity or appropriateness of services.

“Internal review process (“IRP”)” means a procedure established by a carrier for internal review of an
adverse determination.

“Medical necessity” means providing of health care services or products that a prudent physician would
provide to a patient for the purpose of diagnosing or treating an iliness, injury, disease or its symptoms in a manner
that is:

In accordance with generally accepted standards of medical practice;
Consistent with the symptoms or treatment of the condition; and
Not solely for anyone’s convenience.

“Network carrier” is a carrier that has a written participation agreement with an emergency care provider
to pay for emergency care services in Delaware.

“Network emergency care provider” is an emergency care provider who has a written participation
agreement with the carrier to provide emergency care services or governing payment of emergency care services
in Delaware as of the date those services were provided. All other emergency care providers shall be considered
non-network emergency care providers.

“Provider” means an individual or entity, including without limitation, a licensed physician, a licensed
nurse, a licensed physician assistant and a licensed nurse practitioner, a licensed diagnostic facility, a licensed
clinical facility, and a licensed hospital, who or which provides health care services in this State.

0@ >

3.0 Minimum Requirements for an Internal Review Process (IRP)
In addition to the requirements set forth in 18 Del.C. 8332, the following provisions shall govern the internal
review process of all carriers offering health insurance in Delaware:
3.1 All written procedures and forms utilized by a carrier shall be readable and understandable by a
person of average intelligence and education. All such documents shall meet the following criteria:
3.1.1 The type size shall not be smaller than 11 point;
3.1.2 The type style selection shall be at the discretion of the carrier but shall be of a type that is
clear and legible;
3.1.3 Captions or headings shall be designed to stand out clearly:
3.1.4 White space separating subjects or sections should be distinct;
3.1.5 There must be included a table of contents sufficient to guide and assist the covered
person or his authorized representative;
3.1.6 Where appropriate, definitions shall be included, shall be sufficient to clearly apply to the
usage intended, and shall not conflict with the definitions contained in this regulation.
3.1.7 The forms shall be written in everyday, conversational language to the extent possible to
preserve the legal meaning.
3.1.8 Short familiar words shall be used and sentences shall be kept as short and simple as

possible.
3.2 The carrier shall provide all forms relating to grievances, appeals, arbitration or other procedures

relating to IRP as examples along with the written notice of IRP provided to the covered person.
3.3 Written notice.
3.3.1 For any IRP not previously approved by the Department, the carrier shall provide written
notice of the IRP to all covered persons within 30 days of approval by the Department.
3.3.2 The carrier shall provide the annual notice required by 18 Del.C. 8332(c)(1) to covered
persons either upon the policy renewal date, open enrollment date, or a set date for all covered persons, in the
carrier’s discretion.
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3.3.3 For every new policy issued after the Department’s approval of the IRP, the carrier shall
provide covered persons with a copy of the IRP at the time, or prior to the time, the carrier sends identification
cards, member handbooks or similar member materials to newly covered persons.

3.3.4 When a covered person’s dependents reside in the same household as the covered
person, a single notice to the principal covered person shall be sufficient under this section.

3.4 Under circumstances where an oral or written grievance may not contain sufficient information and
the carrier requests additional information, such request shall not be burdensome or require such information as
the carrier might reasonably be expected to obtain through its normal claims process.

4.0 Mediation Services

At the time a carrier provides to a covered person written notice of a carrier’s final coverage decision, if the
decision does not authorize payment of the claim in its entirety, the carrier shall provide the covered person with a
written notice of mediation services offered by the Department. Such notice may be separate from or a part of the
written notice of the carrier’s decision. Any notice provided to a covered person shall, at a minimum, contain the
following language:

“You have the right to seek review of a claim denial through the Delaware Insurance Department. The
Delaware Insurance Department also provides free informal mediation services which are in addition to, but do
not replace, your right to review of this decision. You can contact the Delaware Insurance Department for
information about claim denial review or mediation by calling the Consumer Services Division at 800-282-8611
or 302-739-4251. You may go to the Delaware Insurance Department at The Rodney Building, 841 Silver Lake
Blvd., Dover, DE 19904 between the hours of 8:30 a.m. and 4:00 p.m. to personally discuss the review or
mediation process. All requests for review through procedures established by the Delaware Insurance
Department must be filed within 60 days from the date you receive this notice; otherwise, this decision will be
final.”

5.0 Options for External Review of a Carrier's Final Coverage Decision

51 A covered person or his authorized representative may request review of a carrier’s final coverage
decision through the Department by filing either a Petition for Arbitration or filing an appeal through the
Independent Health Care Appeals Program, depending on the basis for the carrier’s final coverage decision as set
forth herein.

5.2 Arbitration (sections 6.0 and 7.0 of this regulation). Except for claims exempt from arbitration by
law or requlation, every carrier, provider, network emergency care provider and non-network emergency care
provider as defined in this regulation shall submit to arbitration the following:

5.2.1 covered claims arising from the provision of emergency care services under 18 Del.C.
883349 and 3565; and

5.2.2 final coverage decisions denying claims based on grounds other than medical necessity
or appropriateness of services.

5.3 Independent Health Care Appeals Program (sections 8.0 through 11.0 of this regulation). A carrier
shall submit all requests for review of final coverage decisions denying claims based, in whole or in part, on
medical necessity or appropriateness of services (“appeals”) to the Independent Health Care Appeals Program

(“IHCAP™).

5.3.1 For cases in which a carrier’s final coverage decision should be reviewed through
arbitration and through IHCAP, or where there is an ambiguity as to whether review should be through arbitration or
through IHCAP, review shall be conducted through IHCAP.

5.4 Exemption from Arbitration. 18 Del.C. §83349(b) and 3565(b) shall not apply to health insurance
policies exempt from state requlation under federal law or requlation. On a quarterly basis, each carrier shall
provide a list of non-exempt plan humbers to the Department. The Department shall maintain a public reqister of
such non-exempt plan numbers. The placement of a non-exempt plan number on the register shall constitute a
rebuttable presumption that such non-exempt plan number is subject to the provisions of this regulation. A carrier
that clearly identifies whether a plan is either exempt or non-exempt on the face of an identification or membership
card shall not be required to comply with the provisions of this sub-section but only with respect to the plans for
which such identification or membership cards display the group status.

5.5 The provisions of this regulation shall not apply to Medicaid or any other health insurance program
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where the review of coverage determinations is otherwise requlated by the provisions of other state or federal laws
or regulations.

6.0 Arbitration Procedure
6.1 Petition for Arbitration

6.1.1 A covered person or his authorized representative may request review of a carrier’s final
coverage decision through arbitration by delivering a Petition for Arbitration to the Department so that it is received
by the Department no later than 60 days after the covered person’s receipt of written notice of the carrier’s final
coverage decision.

6.1.2 A covered person or his authorized representative must deliver to the Department an
original and three copies of the Petition for Arbitration.

6.1.3 At the time of delivering the Petition for Arbitration to the Department, a covered person or
his authorized representative must also:

6.1.3.1 send a copy of the Petition to the carrier by certified mail, return receipt requested:;

6.1.3.2 deliver to the Department a Proof of Service confirming that a copy of the Petition
has been sent to the carrier by certified mail, return receipt requested; and

6.1.3.3 deliver to the Department a non-refundable $75.00 filing fee.

6.1.4 The Department may refuse to accept any Petition that is not timely filed or does not
otherwise meet the criteria for arbitration. If the subject of the Petition is appropriate for review through IHCAP, the
Department shall advise the covered person or his authorized representative of the procedure to obtain IHCAP
review. If the subject of the Petition is appropriate for IHCAP review, the Petition for Arbitration will be treated as an
IHCAP appeal for purposes of determining whether the IHCAP appeal is timely filed in accordance with section 8.1
of this regulation.

6.2 Response to Petition for Arbitration

6.2.1 Within 20 days of receipt of the Petition, the carrier must deliver to the Department an
original and three copies of a Response with supporting documents or other evidence attached.

6.2.2 At the time of delivering the Response to the Department, the carrier must also:

6.2.2.1 send a copy of the Response and supporting documentation to the covered
person or his authorized representative by first class U.S. mail, postage prepaid; and

6.2.2.2 deliver to the Department a Proof of Service confirming that a copy of the
Response was mailed to the covered person or his authorized representative.

6.2.3 The Department may return any non-conforming Response to the carrier.

6.2.4 If the carrier fails to deliver a Response to the Department in a timely fashion, the
Department, after verifying proper service, and with written notice to the parties, may assign the matter to the next
scheduled Arbitrator for summary disposition.

6.2.4.1 The Arbitrator may determine the matter in the nature of a default judgment after
establishing that the Petition is properly supported and was properly served on the carrier.
6.2.4.2 The Arbitrator may allow the re-opening of the matter to prevent a manifest
injustice. A request for re-opening must be made no later than seven days after notice of the default judgment.
6.3 Summary Dismissal of Petition by the Department

6.3.1 If the Department determines that the subject of the Petition is not appropriate for
arbitration or IHCAP or is meritless on its face, the Department may summarily dismiss the Petition and provide
notice of such dismissal to the parties.

6.4 Appointment of Arbitrator

6.4.1 Upon receipt of a proper Response, the Department shall assign an Arbitrator who shall
schedule the matter for a hearing so that the Arbitrator can render a written decision within 45 days of the delivery
to the Department of the Petition for Arbitration.

6.4.2 The Arbitrator shall be of suitable background and experience to decide the matter in
dispute and shall not be affiliated with any of the parties or with the provider whose service is at issue in the
dispute.

6.5 Arbitration Hearing

6.5.1 The Arbitrator shall give notice of the arbitration hearing date to the parties at least 10

days prior to the hearing. The parties are not required to appear and may rely on the papers delivered to the

Department.
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6.5.2 The arbitration hearing is to be limited, to the maximum extent possible, to each party
being given the opportunity to explain their view of the previously submitted evidence and to answer questions by
the Arbitrator.

6.5.3 If _the Arbitrator allows any brief testimony, the Arbitrator shall allow brief cross-
examination or other response by the opposing party.
6.5.4 The Delaware Uniform Rules of Evidence will be used for general quidance but will not be

strictly applied.
6.5.5 Because the testimony may involve evidence relating to personal health information that is

confidential and protected by state or federal laws from public disclosure, the arbitration hearing shall be closed
unless otherwise agreed by the parties.

6.5.6 The Arbitrator may contact, with the parties' consent, individuals or entities identified in the
papers by telephone in or outside of the parties' presence for information to resolve the matter.

6.5.7 The Arbitrator is to consider the matter based on the submissions of the parties and
information otherwise obtained by the Arbitrator in accordance with this regulation. The Arbitrator shall not
consider any matter not contained in the original or supplemental submissions of the parties that has not been
provided to the opposing party with at least five days notice, except claims of a continuing nature that are set out in
the filed papers.

6.6 Arbitrator’s Written Decision.

6.6.1 The Arbitrator shall render his decision and mail a copy of the decision to the parties within
45 days of the filing of the Petition.

6.6.2 The Arbitrator’s decision is binding upon the carrier except as provided in 18 Del.C.

332(q).
6.7 Arbitration Costs.
6.7.1 In arbitrations commenced under 18 Del.C. 8332, the carrier shall pay the costs and fees
of arbitration which exceed the non-refundable filing fee of $75.00 required to commence arbitration.
6.7.2 In arbitrations commenced under 18 Del.C. §83349 or 3565, the non-prevailing party(ies)
shall pay the costs and fees of arbitration which exceed the non-refundable filing fee of $75.00 required to
commence arbitration.

7.0 Special Provisions Applicable to Arbitration Pursuant to 18 Del.C. §§3349 and 3565
7.1 In any arbitration pursuant to 18 Del.C. 883349 or 3565, the Arbitrator shall, at a minimum, receive
evidence relating to the following items:
7.1.1 The highest amount of money paid by the carrier to any emergency care provider for the
particular service in a comparable medical facility where the service was provided during the preceding twelve
months;

7.1.2 The lowest amount of money paid by the carrier to any emergency care provider for the
particular service in a comparable medical facility where the service was provided during the preceding twelve
months;

7.1.3 The highest amount of money received by the non-network emergency care provider from
any carrier for the particular service in a comparable medical facility where the service was provided during the
preceding twelve months;

7.1.4 The lowest amount of money received by the non-network emergency care provider from
any carrier for the particular service in a comparable medical facility where the service was provided during the
preceding twelve months;

7.1.5 The number of times during the preceding twelve months that the carrier experienced a
dispute or disagreement with respect to the payment for the particular service in a comparable medical facility
where the service was provided, and the outcome of such disputes or disagreements.

7.2 The information specified in section 7.1 of this requlation and provided to the Arbitrator shall
presumptively be considered trade secret or confidential financial information under the Delaware Freedom of
Information Act and shall not be disclosed to or available at any time to any person, firm or entity not involved in the
arbitration.

7.3 The Arbitrator shall consider the following guidelines as a basis for determining the rate or charge
for a disputed service unless the evidence adduced at arbitration requires a determination on a different basis:

7.3.1 Payments for emergency care services with CPT codes. A carrier shall pay non-network
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emergency care providers an amount equal to the lesser of the non-network emergency care provider billed fee for
such service or the highest negotiated rate between the carrier and any network provider for the service based on
the appropriate CPT code until such time as the non-network provider becomes a network provider pursuant to a
written participation agreement. Thereafter payments will be based on the new negotiated rates.

7.3.2 Payments for emergency care services without CPT codes. For emergency care services
that do not have a CPT code or other identifiable code number, a carrier shall pay non-network emergency care
providers the lesser of the non-network emergency care provider billed fee, or the highest negotiated network rate
received by the non-network provider from any carrier for the performance of the same service. When and if the
non-network provider becomes a network provider, payments will be based on the negotiated rate.

7.3.3 Changes in the membership of a provider group will not affect the remaining group
member(s) insofar as the application of this section to payments for emergency care services. In the absence of a
contract provision to the contrary, a physician’s existing network status and payment rights shall not be transferable
to that physician’s new group or practice.

8.0 IHCAP Procedure

8.1 A covered person or his authorized representative may request review of a final coverage decision
based on medical necessity or appropriateness of services by filing an appeal with the carrier within 60 days of
receipt of the final coverage decision.

8.2 Upon receipt of an appeal, the carrier shall transmit the appeal electronically or by facsimile to the
Department as soon as possible, but within no more than three business days, and shall send a hard copy of the
request to the Department by mail.

8.3 Within five calendar days of receipt of an appeal, the Department shall assign an approved,
impartial Independent Utilization Review Organization to review the final coverage decision and shall notify the
carrier.

8.4 The assigned IURO shall, within five calendar days of assignment, notify the covered person or his
authorized representative in writing by certified or registered mail that the appeal has been accepted for external
review.

8.4.1 The notice shall include a provision stating that the covered person or his authorized
representative_may submit additional written information and supporting documentation that the IURO shall
consider when conducting the external review.

8.4.2 The covered person or his authorized representative shall submit such written
documentation to the [IURO within seven calendar days following the date of receipt of the notice.

8.4.3 Upon receipt of any information submitted by the covered person or his authorized
representative, the assigned IURO shall as soon as possible, but within no more than two business days, forward
the information to the carrier.

8.4.4 The IURO must accept additional documentation submitted by the carrier in response to
additional written information and supporting documentation from the covered person or his authorized
representative.

8.5 Within seven calendar days after the receipt of the notification required in section 8.3, the carrier
shall provide to the assigned IURO the documents and any information considered in making the final coverage
decision.

8.5.1 If the carrier fails to submit documentation and information or fails to participate within the
time specified, the assigned IURO may terminate the external review and make a decision, with the approval of the
Department, to reverse the final coverage decision.

8.6 The external review may be terminated if the carrier decides to reverse its final coverage decision
and provide coverage or payment for the health care service that is the subject of the appeal.

8.6.1 Immediately upon making the decision to reverse its final coverage decision, the carrier
shall notify the covered person or his authorized representative, the assigned IURO, and the Department in writing
of its decision. The assigned IURO shall terminate the external review upon receipt of the written notice from the
carrier.

8.7 Within 45 days after the IURQ'’s receipt of an appeal, the assigned IURO shall provide written
notice of its decision to uphold or reverse the final coverage decision to the covered person or his authorized
representative, the carrier and the Department, which notice shall include the following information:

8.7.1 the qualifications of the members of the review panel;
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8.7.2 ageneral description of the reason for the request for external review;
8.7.3 the date the IURO received the assignment from the Department to conduct the external

review;

8.7.4 the date(s) the external review was conducted:
8.7.5 the date of its decision;
8.7.6 the principal reason(s) for its decision; and
8.7.7 references to the evidence or documentation, including practice guidelines and clinical
review criteria, considered in reaching its decision.
8.8 The decision of the IURO is binding upon the carrier except as provided in 18 Del.C. 86416(b).

9.0 Expedited IHCAP Procedure

9.1 A covered person or his authorized representative may request an expedited appeal at the time
the carrier issues its final coverage decision if the covered person suffers from a condition that poses an imminent,
emergent or serious threat or has an emergency medical condition.

9.2 At the time the carrier receives request for an expedited appeal, the carrier shall immediately
transmit the appeal electronically or by facsimile to the Department and shall send a hard copy to the Department
by mail.

9.3 If the Department determines that the review meets the criteria for expedited review, the
Department shall assign an approved, impartial IURO to conduct the external review and shall notify the carrier.

9.4 At the time the carrier receives the notification of the assigned IURO, the carrier shall provide or
transmit all necessary documents and information considered in making its final coverage decision to the assigned
IURO electronically, by telephone, by facsimile or any other available expeditious method.

9.5 As expeditiously as the covered person’s medical condition permits or circumstances require, but
in no event more than 72 hours after the IURQO's receipt of the expedited appeal, the IURO shall make a decision to
uphold or reverse the final coverage decision and immediately notify the covered person or his authorized
representative, the carrier, and the Department of the decision.

9.6 Within two calendar days of the immediate notification, the assigned IURO shall provide written
confirmation of its decision to the covered person or his authorized representative, the carrier, and the Department.

9.7 The decision of the IURO is binding upon the carrier except as provided in 18 Del.C. 86416(b).

10.0 Refusal or Dismissal of IHCAP Appeal

10.1  The Department may refuse to accept any appeal that is not timely filed or does not otherwise
meet the criteria for IHCAP review. If the subject of the appeal is appropriate for arbitration, the Department shall
advise the covered person or his authorized representative of the arbitration procedure. If the subject of the appeal
is appropriate for arbitration, the appeal shall be treated as a Petition for Arbitration for purposes of determining
whether the Petition is timely filed in accordance with section 6.1.1 of this regulation.

10.2  Carrier’s motion to dismiss an IHCAP appeal.

10.2.1 A carrier may move to dismiss an IHCAP appeal if the carrier believes:

10.2.1.1 the appeal concerns a benefit that is the subject of an express written
exclusion from the covered person’s health insurance;

10.2.1.2 the appeal is appropriate for arbitration; or

10.2.1.3 the appeal should be dismissed because it is inappropriate for IHCAP

review as explained in a sworn statement by an officer of the carrier.

10.2.2 The carrier’'s motion to dismiss must be made in writing at the time the carrier transmits the appeal
to the Department and must include any necessary supporting documentation.

10.2.3 The Department shall review the appeal and motion for dismissal and may, in its discretion:

10.2.3.1 dismiss the appeal and notify the covered person or his authorized representative
in writing that the appeal is inappropriate for the IHCAP; or
10.2.3.2 appoint an IURO to conduct a full external review.

11.0 IHCAP Costs

11.1  All costs for IHCAP review by an IURO, whether the review is preliminary, or partially or fully
completed, shall be borne by the carrier.

11.2 The carrier shall reimburse the Department for the cost of the IHCAP review within 90 calendar
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days of receipt of the decision by the IURO or within 90 days of termination of review by the IURO by other means.

12.0 Approval of Independent Utilization Review Organizations

12.1 The Department shall approve IUROs eligible to be assigned to conduct IHCAP reviews as
provided in 18 Del.C. 8§6417(a).

12.2 An IURO seeking approval to conduct IHCAP reviews shall submit an application to the
Department that includes the information required by 18 Del.C. 886417(c)(1). 6417(c)(2). 6417(c)(4) and
6417(c)(4)(d).

12.3 The Department shall maintain a current list of approved IUROs.

13.0 Carrier Recordkeeping and Reporting Requirements
13.1 A carrier shall maintain written or electronic records documenting all grievances, Petitions for
Arbitration and appeals for IHCAP review including, at a minimum, the following information:
13.1.1 For each grievance:

13.1.1.1 the date received:;
13.1.1.2 name and plan identification number of the covered person on whose
behalf the grievance was filed;
13.1.1.3 a general description of the reason for the grievance; and
13.1.1.4 the date and description of the final coverage decision.
13.1.2 For each Petition for Arbitration:
13.1.2.1 the date the Petition was filed:;
13.1.2.2 name and plan identification number of the covered person on whose
behalf the Petition was filed:;
13.1.2.3 a general description of the reason for the Petition; and
13.1.2.4 date and description of the Arbitrator’s decision or other disposition of the
Petition.
13.1.3 For each appeal for IHCAP review:
13.1.3.1 the date received:;
13.1.3.2 name and plan identification number of the covered person on whose
behalf the appeal was filed:
13.1.3.3 a general description of the reason for the appeal; and
13.1.3.4 date and description of the IURQ’s decision or other disposition of the
appeal.

13.2 A carrier shall file with its annual report to the Department the following information:
13.2.1 The total number grievances filed.
13.2.2 The total number of Petitions for Arbitration filed, with a breakdown showing:

13.2.2.1 the total number of final coverage decisions upheld through arbitration;
and
13.2.2.2 the total number of final coverage decisions reversed through arbitration.
13.2.3 The total number of IHCAP appeals filed, with a breakdown showing:
13.2.3.1 the total number of final coverage decisions upheld through IHCAP; and
13.2.3.2 the total number of final coverage decisions reversed through IHCAP.

13.3 A carrier shall make available to the Department upon request any of the information specified in
the foregoing sections 13.1 and 13.2, and other information regarding its internal review process including but not
limited to the written IRP procedures and forms the carrier distributes to covered persons.

14.0 Non-Retaliation

14.1 A carrier shall not disenroll, terminate or in any way penalize a covered person who exercises his
rights to file a grievance, Petition for Arbitration or appeal for IHCAP review solely on the basis of such filing.

14.2 A carrier shall not terminate or in any way penalize a provider with whom it has a contractual
relationship and who exercises, on behalf of a covered person, the right to file a grievance, Petition for Arbitration
or appeal for IHCAP review solely on the basis of such filing.
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15.0 Confidentiality of Health Information
15.1 Nothing in this Reqgulation shall supersede any federal or state law or regulation governing the
privacy of health information.

16.0 Effective Date

16.1 This requlation shall become effective on April 11, 2007. Pursuant to the order of the
Commissioner dated January 8, 2007, any claim filed for review or arbitration after January 8, shall be governed by
this requlation. Any claim filed for review or arbitration prior to January 8, 2007 under the version of this regulation
adopted February 15, 2002 and not resolved prior to January 8, 2007 shall be governed by the February 15, 2002
version of this regulation.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 311 and 332 (18 Del.C. 88 311 and 6401 et

seq.)
18 DE Admin. Code 1403

PUBLIC NOTICE

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of proposed Department of
Insurance Regulation 1403 relating to Managed Care Organizations. The docket number for this proposed
regulation is 357.

The Department of Insurance proposes to amend Regulation 1403 by rescinding the current regulation
and substituting in lieu thereof revised provisions for the review and arbitration of health insurance claims. As a
result of the enactment of Senate Bill 295 on July 6, 2005 it became necessary to re-promulgate Regulation 1301
to provide for the review of claims from managed care organizations formerly under the regulatory authority of the
Department of Health and Social Services. The Delaware Code authority for the change is 18 Del.C. 88311 and
6401 et seq. The text can also be viewed at the Delaware Insurance Commissioner’s website at
www.delawareinsurance.gov and clicking on the link for “Proposed Regulations.”

The Department of Insurance will hold a public hearing on the proposed changes on Monday, February 26,
2007 at 10:00 a.m. in the Consumer Services hearing room, 841 Silver Lake Blvd., Dover, DE 19904. Any person
can file written comments, suggestions, briefs, and compilations of data or other materials concerning the
proposed amendment. Any written submission in response to this notice and relevant to the proposed change
must be received by the Department of Insurance no later than 4:30 p.m. March 6, 2007 by delivering said
comments to Deputy Attorney General Michael J. Rich, c/o Delaware Department of Insurance, 841 Silver Lake
Boulevard, Dover, DE 19904, or sent by fax to 302.739.5566 or emailed to michael.rich@state.de.us.

IT IS SO ORDERED this 8™ day of January, 2007

Matthew Denn, Insurance Commissioner

1403 Health Maintenance Organizations [Formerly Regulation 58]
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1.0 Purpose and Statutory Authority

1.1 The purpose of this Reqgulation is to implement 18 Del.C. Ch. 64, as amended effective July 6,
2006, which transferred requlatory authority over Managed Care Organizations from the Department of Health and
Social Services to the Department of Insurance. This Regulation is promulgated pursuant to 18 Del.C. 86408 and
29 Del.C. Ch. 101.

2.0 Definitions

The following words and terms, when used in this regulation, should have the following meaning unless the
context clearly indicates otherwise:

“Adverse determination” means a decision by an MCO to deny (in whole or in part), reduce, limit or
terminate benefits under a health care contract.

“Appeal” means a request for external review of an MCQO'’s determination resulting in a denial, termination
or other limitations of covered health services based on medical necessity or appropriateness of services

“Appropriateness of services” means an appeal classification for adverse determinations that are made
based on identification of treatment as cosmetic, investigational, experimental or not an appropriate or preferred
treatment method or setting for the condition for which treatment is sought.

“Balance billing” means a health care provider's demand that a patient pay a greater amount for a given
service than the amount the individual’s insurer, managed care organization. or health service corporation has paid
or will pay for the service.

“Basic Health Services” means a range of health care services, including at least the following:

A. Physician services, including consultant and referral services, by a physician licensed by
the State of Delaware;

At least 365 days of inpatient hospital services;
Medically necessary emergency health services:
Diagnostic laboratory services;

Diagnostic and therapeutic radiological services;
Preventive health services; and

. Emergency out-of-area and out-of-network coverage.

“Carrier” means any entity that provides health insurance in this State. Carrier includes an insurance
company, health service corporation, managed care organization and any other entity providing a plan of health
insurance or health benefits subject to state insurance regulation. Carrier also includes any third-party
administrator or other entity that adjusts, administers or settles claims in connection with health insurance.

«

‘Certificate of Authority” means the authorization by the Department to operate the MCO. This
certificate shall be deemed to be a license to operate such an organization.

“Chief Executive Officer” means the individual employed to manage and direct the activities of the MCO.

“Covered health services” means services that are included in the enrollee’s health care contract with the
carrier.

“Covered Person”: see “Enrollee.”

“Department” means the Delaware Department of Insurance.

O T m S O |
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“Emergency care” means health care items or services furnished or required to evaluate or treat an
emergency medical condition.

“Emergency medical condition” means a medical or behavioral condition, the onset of which is sudden,
that manifests itself by symptoms of sufficient severity including, but not limited to, severe pain, that a prudent
layperson, possessing an average knowledge of health and medicine, could reasonably expect the absence of
immediate medical attention to result in:

A. Placing the health of the individual afflicted with such condition (or, with respect to a
pregnant woman, the health of the woman or her unborn child) in serious jeopardy. or in the case of a behavioral
condition, placing the health of such person or others in serious jeopardy;

Serious impairment to bodily functions;
Serious impairment or dysfunction of any bodily organ or part; or
Serious disfigurement of such person.

“Enrollee” means an individual and/or family who has entered into a contractual arrangement, or on
whose behalf a contractual arrangement has been entered into with the MCO, under which the MCO assumes the
responsibility to provide to such person(s) coverage for basic health services and such supplemental health
services as are enumerated in the health care contract.

“Geographically accessible” means a location no greater than 30 miles or 40 minutes driving time from
90% of enrollees within MCQ's geographic service area.

“Geographic service area” means the stated primary geographical area served by an MCO. The primary
area served shall be a radius of not more than 20 miles or more than 30 minutes driving time from a primary care
office operated or contracted by the MCO.

“Grievance” means a request by an enrollee that an MCO review an adverse determination by means of
the MCO's internal review process.

“Health care contract” means any agreement between an MCO and an enrollee or group plan which sets
forth the services to be supplied to the enrollee in exchange for payments made by the enrollee or group plan.

“Health care professional” means an individual engaged in the delivery of health care services as
licensed or certified by the State of Delaware.

“Health care services” means any services included in the furnishing to any individual of medical or dental
care, or hospitalization or incidental to the furnishing of such care or hospitalization. as well as the furnishing to any
person of any and all other services for the purpose of preventing, alleviating, curing or healing human iliness,
injury or physical disability.

“Independent Health Care Appeals Program” means a program administered by the Department which
provides for a review by an Independent Utilization Review Organization.

“Independent Utilization Review Organization (IURO)” means an entity that conducts independent
external reviews of a carrier’s determinations resulting in a denial, termination, or other limitation of covered health
care services based on medical necessity or appropriateness of services.

“Intermediary” means a person authorized to negotiate and execute provider contracts with MCOs on
behalf of health care providers or on behalf of a network.

“Internal review process” means a procedure established by an MCO for internal review of an adverse
determination.

“Level 1 trauma center” means a regional resource trauma center that has the capability of providing
leadership and comprehensive, definitive care for every aspect of injury from prevention through rehabilitation.

“Level 2 trauma center” means a regional trauma center with the capability to provide initial care for all
trauma patients. Most patients would continue to be cared for in this center; there may be some complex cases
which would require transfer for the depth of services of a regional Level 1 or specialty center.

“Managed Care Organization (MCO)” means a public or private organization, organized under the laws of
any state, which:

A. Provides or otherwise makes available to enrollees health care services, including at least
the basic health services defined in this section;

B. Is primarily compensated (except for co-payment) for the provision of basic health
services to enrollee on a predetermined periodic rate basis; and

C. Provides physician services.

An MCO may also arrange for health care services on a prepayment or other financial

0@

basis.
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“Medical necessity” means providing of covered health services or products that a prudent physician
would provide to a patient for the purpose of diagnosing, or treating an illness, injury, disease or its symptoms in a
manner that is:

In accordance with generally accepted standards of medical practice;
Consistent with the symptoms or treatment of the condition; and
C. Not solely for anyone’s convenience.

“Network” means the participating providers delivering services to enrollees.

“Office” means any facility where enrollees receive primary care or other health care services.

“Out of area coverage” means health care services provided outside the MCQ'’s geographic service areas
with appropriate limitations and guidelines acceptable to the Department. At a minimum, such coverage must
include emergency care.

“Participating provider” means a provider who, under a contract with the MCO or with its contractor or
sub contractor, has agreed to provide health care services to enrollees with an expectation of receiving payment,
other than coinsurance, co-payments or deductibles, directly or indirectly from the MCO.

“Premium” means payment(s) called for in the health care contract which must be:

O [@ >

A. Paid or arranged for by, or on behalf of, the enrollee before health care services are
rendered by the MCO:;

B. Paid on a periodic basis without regard to the date on which health care services are
rendered; and

C. With respect to an individual enrollee, are fixed without regard to frequency, extent or cost

of health services actually furnished.

“Primary care physician (PCP)” means a patrticipating physician chosen by the enrollee and designated
by the MCO to supervise, coordinate, or provide initial care or continuing care to an enrollee, and who may be
required by the MCO to initiate a referral for specialty care and maintain supervision of health care services
rendered to the enrollee.

“Provider” means a health care professional or facility.

“Staff Model MCO” means an MCO in which physicians are employed directly by the MCO or in which the
MCO directly operates facilities which provide health care services to enrollees.

“Tertiary services” means health care services provided for the intensive treatment of critically ill patients
who require extraordinary care on a concentrated basis in special diagnostic categories (e.q., burns,
cardiovascular, neonatal, pediatric, oncology, transplants, etc.).

“Utilization review” means a set of formal technigues designed to monitor the use of, or evaluate the
clinical necessity, efficacy, and/or efficiency of, health care services, procedures or settings. Technigues may
include ambulatory review, prospective review, second opinion, certification, concurrent review, case management,
discharge planning, or retrospective review.

3.0 Certificate of Authority

3.1 Each application for a Certificate of Authority as a Managed Care Organization shall be made on
Form No. H-1 entitled "Application for Certificate of Authority as a Managed Care Organization" (Exhibit A to this
requlation). The application shall be accompanied by the following:

3.1.1 The information specified in 18 Del.C. 86404(a);

3.1.2 Evidence of accreditation by a nationally-recognized managed care accrediting
organization such as the National Committee for Quality Assurance (NCQA), the Joint Commission on
Accreditation of Healthcare Organizations (JCAHO), or similar organization;

3.1.3 For Staff Model MCOs, evidence that the MCO satisfies the physical plant requirements of
a hospital as specified by the Delaware Department of Health and Social Services:

3.1.4 Copies of management, agency or administrative contracts;

3.1.5 Equifax Reports on Officers/Directors; and/or NAIC biographical or other similar
biographical forms. as directed by the Department;

3.1.6 Proof of $50.000 bond for each officer, director, partner, or other individual who receives,
collects or invests money:

3.1.7 “Admittance Questionnaire for Certificate of Authority for Managed Care Organization,”
Form No. H-2 (Exhibit B to this regulation);

3.1.8 ‘“Designation of official authorized to appoint and remove agents.” Form No. H-3 (Exhibit C
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to this regulation);
3.1.9 ‘“Designation of person to receive bulletins, requlations, etc.,” Form No. H-4 (Exhibit D to

this regulation);

3.1.10 “Designation of person to receive service of process,” Form No. H-5 (Exhibit E to this

regulation);
3.1.11 “Biographical Affidavit of Officers and Directors” (Exhibit F to this requlation): and
3.1.12 “Power of Attorney Form” (Exhibit G to this regulation).
3.2 Each application for a Certificate of Authority as a Managed Care Organization shall be
accompanied by a $750 filing fee in accordance with 18 Del.C. §6409.
3.3 Each application for a Certificate of Authority as a Managed Care Organization shall be

accompanied by a deposit of $100.000 in accordance with 18 Del.C. 8513(f).
3.4 All of the items and information specified in the foregoing sections 3.1 through 3.3 must be
submitted in order for the Department to review an application for a Certificate of Authority.
3.5 Denial of Application for Certificate of Authority
3.5.1 If, within 60 days after a complete application for a Certificate of Authority has been filed,
the Department has not issued such certificate, the Department shall immediately notify the applicant, in writing, of
the reasons why such certificate has not been issued, and the applicant shall be entitled to request a hearing on

the application.

3.5.2 The hearing shall be held within 60 days of the Department’s receipt of the applicant’s
written request therefor. Proceedings in regard to such hearing shall be conducted in accordance with provisions
for case decisions as set forth in the Administrative Procedures Act, Chapter 101 of Title 29, and in accordance
with applicable rules and regulations of the Department.

4.0 Capital Funds Required

4.1 Each MCO that obtains a Certificate of Authority shall have and maintain unimpaired capital stock
or unimpaired basic surplus of at least $300,000 and free surplus of at least $150,000 or the minimum capital and
free surplus as may be required by leqislative changes adopted by the General Assembly from time to time. These
capital and surplus requirements are in addition to the deposit requirements of 18 Del.C. §8513(f).

4.2 Each MCO that obtains a Certificate of Authority shall demonstrate that it has provider contracts
which require that the provider agrees in the event of non-payment by the MCO that the provider will not seek
compensation or have any recourse against an enrollee, as described in section 7.0 of this regulation. In the event
that the MCO has not entered into such agreements with all providers, the MCO must demonstrate to the
Department's satisfaction that it has made a good faith effort to enter into these agreements. In lieu of these
executed provider agreements, the Department, at its discretion, may allow the MCO to engage in the business of
a managed care organization if the MCO establishes reserves equal to 25% of the total projected annual incurred
claims or benefits payments attributable to the provider which or who has not agreed to enter into a provider
agreement.

4.3 Annually, at the time of filing the annual report on June 1, each MCO which has a current
Certificate of Authority shall demonstrate that it is in compliance with the requirements of Sections 4.1 and 4.2 of

this regulation.

5.0 Reinsurance Reguirement

51 Each MCO shall secure insurance reinsurance protection to provide to the MCO in the event of
catastrophic or unusual losses which would be in excess of the levels of loss which the MCO assumes in the basis
of its calculation of premium charges.

6.0 Special Requirement in the Event of Financial Impairment/Insolvency
6.1 In the event of the financial impairment or insolvency of an MCO doing business in this State, each

MCO doing business in this State shall permit a 60-day "open enrollment" period for existing enrollees of the
impaired/insolvent MCO to enroll in a solvent MCO.

6.2 Each such solvent licensed MCO shall be required to accept within the "open enrollment" period
any enrollee who wishes to enroll at the rates or costs and benefits which are then in effect at the chosen MCO for
the class or grouping represented by the enrollee.

6.3 Each such solvent licensed MCO shall accept such enrollee without any waiting periods or pre-
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existing _conditions exclusions and such acceptance both as to premium as well as delivery of service shall be
retroactive to the date on which a court of competent jurisdiction has declared the predecessor MCO financially

impaired.

7.0 Required Contractual Provisions

7.1 Every contract between an MCO and a patrticipating provider shall contain the following language:

7.1.1 “Provider agrees that in no event, including but not limited to nonpayment by the MCO or
intermediary. insolvency of the MCO or intermediary, or breach of this agreement, shall the provider bill, charge.
collect a deposit from, seek compensation, remuneration or reimbursement from, or have any recourse against an
enrollee or a person (other than the MCO or intermediary) acting on behalf of the enrollee for services provided
pursuant to this agreement. This agreement does not prohibit the provider from collecting coinsurance, deductibles
or co-payments, as specifically provided in the evidence of coverage, or fees for uncovered services delivered on a
fee-for-service basis to enrollees.”

7.1.2 ‘“In the event of an MCO or intermediary insolvency or other cessation of operations,
covered services to enrollees will continue through the period for which a premium has been paid to the MCO on
behalf of the enrollee or until the enrollee’s discharge from an inpatient facility, whichever time is greater. Covered
benefits to enrollees confined in an inpatient facility on the date of insolvency or other cessation of operations will
continue until their continued confinement in an inpatient facility is no longer medically necessary.”

7.2 The contract provisions that satisfy the requirements of Section 7.1 above shall be construed in
favor of the enrollee, shall survive the termination of the contract regardless of the reason for termination. including
the insolvency of the MCO, and shall supersede any oral or written contrary agreement between a participating
provider and an enrollee or the representative of an enrollee if the contrary agreement is inconsistent with the hold
harmless and continuation of covered services provisions required by Section 7.1 above.

7.3 A contract between an MCO and a participating provider shall not contain definitions or other
provisions that conflict with the definitions or provisions contained in this requlation.

8.0 Enrollee Rights and Responsibilities
8.1 The MCO shall establish and implement written policies and procedures regarding the rights of
enrollees and the implementation of these rights.
8.2 The MCO shall disclose to each new enrollee, and any enrollee upon request, in a format and
language understandable to a layperson, the following minimum information:
8.2.1 Benefits covered and exclusions or limitations, including restrictions related to preexisting

conditions;

8.2.2 Out-of-pocket costs to the enrollee;

8.2.3 Lists of participating providers;

8.2.4 Policies on the use of primary care physicians, referrals, use of out of network providers,
and out of area services;

8.2.5 Policies governing the provision of emergency and urgent care;

8.2.6 Written explanation of the internal and external review processes:;

8.2.7 For staff model MCOs, the location and hours of its inpatient and outpatient health

services:
8.2.8 A statement of enrollee’s rights that includes at least the right:

8.2.8.1 To available and accessible services when medically necessary. including
availability of care 24 hours a day, seven days a week for urgent or emergency conditions;

8.2.8.2 _To be treated with courtesy and consideration, and with respect for the enrollee’s
dignity and need for privacy:

8.2.8.3 To be provided with information concerning the MCQO'’s policies and procedures
regarding products, services, providers, grievance procedures and other information about the organization and
the care provided;

8.2.8.4 To choose a primary care provider within the limits of the covered benefits and
plan network, including the right to refuse care of specific practitioners;

8.2.8.5 To receive from the enrollee’s physician(s) or provider, in terms that the enrollee
understands, an explanation of his complete medical condition, recommended treatment, risk(s) of the treatment,
expected results and reasonable medical alternatives. If the enrollee is not capable of understanding the
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information, the explanation shall be provided to his next of kin or guardian and documented in the enrollee’s
medical record;

8.2.8.6 To formulate advance directives:

8.2.8.7 To all the rights afforded by law or regulation as a patient in a licensed health care
facility, including the right to refuse medication and treatment after possible consequences of this decision have
been explained in language the enrollee understands;

8.2.8.8 To prompt notification of termination or changes in benefits, services or provider

network;

8.2.8.9 To file a grievance with the MCO and to receive a response to the grievance within
a reasonable period of time; and
8.2.8.10 To file a petition for arbitration or appeal for review by an Independent
Utilization Review Organization, as appropriate.
8.2.9 A complete statement of responsibilities of enrollees.

8.3 In the case of nonpayment by the MCO to a participating provider for a covered service in
accordance with the enrollee’s health care contract, the provider may not bill the enrollee. This does not prohibit
the provider from collecting coinsurance, deductibles or co-payments as determined by the MCO. This does not
prohibit the provider and enrollee from agreeing to continue services solely at the expense of the enrollee, as long
as the provider clearly informs the enrollee that the MCO will not cover these services.

9.0 Provider Relations

9.1 An MCO shall establish a mechanism by which participating providers will be notified on an
ongoing basis of the specific covered health services for which the provider will be responsible, including any
limitations or conditions on services.

9.2 An MCO shall establish procedures for resolution of administrative, payment or other disputes
between providers and the MCO.

9.3 The MCO shall establish a policy governing termination of providers. The policy shall include at

least:

9.3.1 Written notification to each enrollee six weeks prior to the termination or withdrawal from
the MCOQ'’s provider network of an enrollee’s primary care physician except in cases where termination was due to
unsafe health care practices; and

9.3.2 Except in cases where termination was due to unsafe health care practices that
compromise the health or safety of enrollees, assurance of continued coverage of services at the contract price by
a terminated provider for up to 120 calendar days after notification of termination in cases where it is medically
necessary for the enrollee to continue treatment with the terminated provider. In cases of the pregnancy of an
enrollee, medical necessity shall be deemed to have been demonstrated and coverage shall continue to
completion of postpartum care.

10.0 Prohibited Practices

10.1 An MCO shall not offer incentives to a participating provider to provide less than medically
necessary services to an enrollee.

10.2 An MCO shall not penalize a patrticipating provider because the provider, in good faith, reports to
State authorities any act or practice by the MCO that jeopardizes patient health or welfare.

10.3 An MCO shall not engage in any other practices prohibited by applicable provisions of Title 18 of
the Delaware Code and requlations promulgated thereunder.

11.0 Quality Assurance and Operations

11.1 Medical Director’s Duties. The medical director shall be responsible for the direction, provision
and quality of health care services provided to enrollees, including but not limited to the following:
11.1.1 Establishing policies _and procedures covering all health care services provided to

enrollees;

11.1.2 Coordinating, supervising and overseeing the functioning of professional services:

11.1.3 Providing clinical direction and leadership to the continuous quality improvement and
utilization management programs;

11.1.4 Providing clinical direction to physicians responsible for utilization management
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determinations:
11.1.5 Establishing a committee responsible for delineating qualifications of patrticipating
providers and reviewing and verifying credentials of participating providers;
11.1.6 Evaluating the medical aspects of provider contracts; and
11.1.7 Overseeing the continuing in-service education of professional staff.
11.2 Health Care Professional Credentialing
11.2.1 General Responsibilities. An MCO shall:

11.2.1.1 Establish written policies and procedures for credentialing verification of
all health care professionals with whom the MCO contracts and apply these standards consistently;

11.2.1.2 Verify the credentials of a health care professional before entering into a
contract with that health care professional;

11.2.1.3 Make available for review by the applying health care professional upon
written request all application and credentialing verification policies and procedures:

11.2.1.4 Retain all records and documents relating to a health care professional’s
credentialing verification process for not less than four years; and

11.2.1.5 Keep confidential all information obtained in the credentialing verification

process, except as otherwise provided by law.

11.2.2 Selection standards for participating providers shall be developed for primary care
professionals and each health care professional discipline. The standards shall be used in determining the
selection of health care professionals by the MCO, its intermediaries and any provider networks with which it
contracts. Selection criteria shall not be established in a manner:

11.2.2.1 That would allow an MCO to avoid high-risk populations by excluding
providers because they are located in geographic areas that contain populations or providers presenting a risk of
higher than average claims, losses or health services utilization; or

11.2.2.2 That would exclude providers because they treat or specialize in treating
populations presenting a risk of higher than average claims, losses or health services utilization.

11.2.3 Nothing in these regulations shall be construed to require an MCO to select a provider as
a participating provider solely because the provider meets the MCQ's credentialing verification standards. or to
prevent the MCO from utilizing separate or additional criteria in selecting the health care professionals with whom it
contracts.

11.2.4 Verification Responsibilities. An MCO shall:

11.2.4.1 Obtain primary verification of at least the following information about the
applicant:
11.2.4.1.1 current license, certification, or registration to render health care
in Delaware and history of same;
11.2.4.1.2 current level of professional liability coverage, if applicable;
11.2.4.1.3 status of hospital privileges, if applicable;
11.2.4.1.4 specialty board certification status, if applicable; and
11.2.4.1.5 current Drug Enforcement Agency (DEA) reqistration certificate, if
applicable.
11.2.4.2 Obtain, subject to either primary or secondary verification:
11.2.4.2.1 the health care professional’'s record from the National
Practitioner Data Bank; and
11.2.4.2.2 the health care professional’'s malpractice history.
11.2.4.3 Not less than every three years obtain primary verification of a
participating health care professional’s:
11.2.4.3.1 current license or certification to render health care in Delaware;
11.2.4.3.2 current level of professional liability coverage, if applicable;
11.2.4.3.3 status of hospital privileges, if applicable;
11.2.4.3.4 current DEA reqistration certificate, if applicable; and
11.2.4.3.5 specialty board certification status, if applicable.
11.2.4.4 Require all participating providers to notify the MCO of changes in the

status_of any of the items listed in this section 11.2.4 at any time and identify for participating providers the
individual to whom they should report changes in the status of an item listed in this section 11.2.4.
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11.2.5 Health Care Professional’s Right to Review Credentialing Verification Information. An
MCO shall provide a health care professional the opportunity to review and correct information submitted in
support of that health care professional’s credentialing verification application.
11.3 Provider Network Adequacy
11.3.1 Primary, Specialty and Ancillary Providers

11.3.1.1 The MCO shall maintain an adequate network of primary care providers,
specialists, and other ancillary health care resources to serve enrollees at all times.
11.3.1.2 If a plan has an insufficient number of providers that are geographically

accessible and available within a reasonable period of time to provide covered health services to enrollees, the
MCO shall cover non-network providers, and shall prohibit balance billing.

11.3.1.3 The MCO shall allow referral to a non-network provider, upon the request
of a network provider, when medically necessary covered health services are not available through network
providers, or the network providers are not available within a reasonable period of time. The MCO shall make
acceptable service arrangements with the provider and enrollee, and shall prohibit balance billing.

11.3.2 Facility and Ancillary Health Care Services

11.3.2.1 The MCO shall maintain contracts or other arrangements acceptable to
the Department with institutional providers which have the capability to provide covered health services to
enrollees and are geographically accessible.

11.3.2.2 The MCO shall make acceptable service arrangements with the provider
and enrollee, and shall prohibit balance billing, if the appropriate level of service is not geographically accessible.
These services will not be limited to the State of Delaware. These services could include but are not limited to
tertiary services, burn units and transplant services.

11.3.3 Emergency and Urgent Care Services

11.3.3.1 The MCO shall establish written policies and procedures governing the
provision of emergency and urgent care which shall be distributed to each enrollee at the time of initial enrollment
and after any revisions are made. These policies shall be easily understood by a layperson.

11.3.3.2 When emergency care services are performed by non-network providers,
the MCO shall make acceptable service arrangements with the provider and enrollee, and shall prohibit balance
billing. In those cases where the MCO and the provider cannot agree upon the appropriate charge, the provider
may petition the Department for arbitration.

11.3.3.3 Enrollees shall have access to emergency care 24 hours per day, seven
days per week. The MCO shall cover emergency care necessary to screen and stabilize an enrollee and shall not
require prior authorization of such services if a prudent lay person acting reasonably would have believed that an
emergency medical condition existed.

11.3.3.4 Emergency and urgent care services shall include but are not limited to:

11.3.3.4.1 medical and psychiatric care, which shall be available 24 hours a

day, seven days a week;

11.3.3.4.2 trauma services at any designated Level | or |l trauma center as
medically necessary. Such coverage shall continue at least until the enrollee is medically stable, no longer
requires critical care, and can be safely transferred to another facility, in the judgment of the treating physician. If
the MCO requests transfer to a hospital participating in the MCO network, the patient must be stabilized and the
transfer effected in accordance with federal requlations at 42 CFR 489.20 and 42 CFR 489.24;

11.3.3.4.3 out of area health care for urgent or emergency conditions where
the enrollee cannot reasonably access in-network services;
11.3.3.4.4 hospital services for emergency care; and
11.3.3.4.5 upon arrival in a hospital, a medical screening examination, as
required under federal law, as necessary to determine whether an emergency medical condition exists.
11.3.35 When an enrollee has received emergency care from a non-network

provider and is stabilized, the enrollee or the provider must request approval from the MCO for continued post-
stabilization care by a non-network provider. The MCO s required to approve or disapprove coverage of post-
stabilization care as requested by a treating physician or provider within the time appropriate to the circumstances
relating to the delivery of services and the condition of the enrollee, but in no case to exceed one hour from the
time of the request.

11.3.4 The MCO shall submit evidence of network adequacy to the Department upon request. If

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




1278 PROPOSED REGULATIONS

the Department receives a complaint regarding an MCQ's network adequacy, the burden shall be on the MCO to
prove network adequacy to the satisfaction of the Department.
11.4 Utilization Management

11.4.1 The MCO shall establish and implement a comprehensive utilization management
program to monitor access to and appropriate utilization of health care and services. The program shall be under
the direction of a designated physician and shall be based on a written plan that is reviewed at least annually.

11.4.2 Utilization management determinations shall be based on written clinical criteria and
protocols reviewed and approved by practicing physicians and other licensed health care providers within the
network. These criteria and protocols shall be periodically reviewed and updated. and shall, with the exception of
internal or proprietary guantitative thresholds for utilization management, be readily available, upon request, to
affected providers and enrollees.

11.4.3 All materials including internal or proprietary materials for utilization management shall be
available to the Department upon request.

11.4.4 Compensation to persons providing utilization review services for an MCQO shall not
contain incentives, direct or indirect, for these persons to make inappropriate review decisions. Compensation to
any such persons may not be based, directly or indirectly, on the guantity or type of adverse determinations
rendered.

11.4.5 Utilization Management Staff Availability

11.45.1 At a minimum, appropriately qualified staff shall be immediately available
by telephone, during routine provider work hours, to render utilization management determinations for providers.

11.4.5.2 The MCO shall provide enrollees with a toll free telephone number by
which to contact customer service staff on at least a five day, 40 hours a week basis.

11.4.5.3 The MCO shall supply providers with a toll free telephone number by
which to contact utilization management staff on at least a five day, 40 hours a week basis.

11.45.4 The MCO must have policies and procedures addressing response to

ingquiries _concerning_emergency or_urgent care when a PCP or his authorized on call back up provider is
unavailable.

11.4.6 Utilization Management Determinations

11.4.6.1 All _determinations to authorize services shall be rendered by
appropriately qualified staff.
11.4.6.2 All determinations to deny or limit an admission, service, procedure or

extension of stay shall be rendered by a physician. The physician shall be under the clinical direction of the
medical director responsible for medical services provided to the MCQ'’s Delaware enrollees. Such determinations
shall be made in accordance with clinical and medical criteria and standards and shall take into account the
individualized needs of the enrollee for whom the service, admission, procedure or extension is requested.

11.4.6.3 All determinations shall be made on a timely basis as required by the
exigencies of the situation.
11.4.6.4 An MCO may not retroactively deny reimbursement for a covered health

service provided to an enrollee by a provider who relied upon the written or verbal authorization of the MCO or its
agents prior to providing the service to the enrollee, except in cases where the MCO can show that there was
material misrepresentation, fraud or the patient was found not to have coverage.

11.4.6.5 An enrollee must receive written notice of all determinations to deny
coverage or authorization for services required and the basis for the denial.

11.5 Quality Assessment and Improvement
11.5.1 Continuous Quality Improvement

11.5.1.1 Under the direction of the Medical Director or his designated physician,
the MCO shall have a system-wide continuous quality improvement program to monitor the quality and
appropriateness of care and services provided to enrollees. This program shall be based on a written plan which is
reviewed at least semi-annually and revised as necessary.

11.5.1.2 The MCO shall assure that participating providers have the opportunity to
participate in developing, implementing and evaluating the quality improvement system.

11.5.1.3 The MCO shall provide enrollees the opportunity to comment on the
quality improvement process.

11.5.1.4 The MCO shall follow up on findings from the program to assure that
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effective corrective actions have been taken, including at least policy revisions, procedural changes and
implementation of educational activities for enrollees and providers.
11.5.1.5 The MCO shall make documentation regarding the quality improvement
program available to the Department upon request.
11.5.2 External Quality Audit

11.5.2.1 Each MCO shall submit, as a part of its annual report due June 1,
evidence of its most recent external quality audit that has been conducted or of acceptable accreditation status.
11.5.2.2 The report of the external guality audit must describe in detail the MCQO'’s

conformance to performance standards and the rules within this reqgulation. The report shall also describe in detail
any corrective actions proposed and/or undertaken by the MCO.
11.5.2.3 External guality audits must be completed no less frequently than once
every three years. Such audit shall be performed by a nationally known accreditation organization or an
independent quality review organization acceptable to the Department.
11.5.2.4 In lieu of the external quality audit, the Department may accept evidence
that an MCO has received and has maintained the appropriate accreditation from a nationally known accreditation
organization or independent guality review organization.
11.5.3 Reporting and Disclosure Requirements
11.5.3.1 An MCO shall document and communicate information about its quality
assessment program and its quality improvement program, and shall:
11.5.3.1.1 include a summary of its quality assessment and quality
improvement programs in marketing materials;
11.5.3.1.2 include a description of its quality assessment and quality
improvement programs and a statement of enrollee rights and responsibilities with respect to those programs in the
materials or handbook provided to enrollees: and
11.5.3.1.3 make available annually to participating providers and enrollees
findings from its quality assessment and quality improvement programs and information about its progress in
meeting internal goals and external standards, where available. The reports shall include a description of the
methods used to assess each specific area and an explanation of how any assumptions affect the findings.
11.5.3.2 An MCO shall submit to the Department such performance and outcome
data as the Department may request.

12.0 Recordkeeping and Reporting Reguirements
12.1  Medical Records Retention
12.1.1 The MCO must maintain or provide for the maintenance of a medical records system
which meets the accepted standards of the health care industry and State and federal requlations.

12.1.1.1 The MCO shall provide sufficient space and equipment for the processing
and the safe storage of records.
12.1.1.2 Medical records shall be protected from loss, damage and unauthorized

use.
12.1.2 Retention and Destruction
12.1.2.1 With the exception of medical records of minors (individuals under the

age of 18 vears), medical records shall be preserved as original records, on microfilm or electronically stored for no

less than five years after the most recent patient care usage, after which time records may be destroyed at the
discretion of the MCO.

12.1.2.2 Medical records of minors shall be preserved for the period of minority
plus five years (i.e., 23 years) or as otherwise required by State law.
12.1.2.3 An_MCO shall establish procedures for notification to patients whose

records are to be destroyed prior to the destruction of such records.
12.1.3 The Department shall have access to medical records for purposes of monitoring and
review of MCO practices.
12.2 Reporting Requirements and Statistics
12.2.1 Annual reports. In addition to the information required to be included in an MCQ'’s annual

report as specified in 18 Del.C. 86406 or elsewhere in this requlation, an MCO shall submit the following

information to the Department on an annual basis:
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12.2.1.1 A statistical summary evaluating the network adequacy and accessibility
to the enrolled population:;

12.2.1.2 Annual appeal report of all grievances, petitions for arbitration and
appeals under the Independent Health Care Appeals Program as required under Department Regulation 1301.

12.2.1.3 Evidence of compliance with the capital funds requirements of section 4.0

of this requlation.
12.2.2 An MCO shall submit the following information to the Department whenever there is a

change:

12.2.2.1 Substantial changes in organization, bylaws, or governing board

12.2.2.2 Full name of the Chief Executive Officer

12.2.2.3 Full name of the Medical Director

12.2.2.4 Substantial changes in marketing materials, grievance procedures or the
utilization management program

12.2.2.5 Any significant amendment to or revision relating to the text or subtext of

an approved provider contract shall be submitted to and approved by the Department prior to the execution of an
amended or revised contract with the providers of an MCO.

13.0 Compliance with Requlation

13.1 The MCO is responsible for meeting each requirement of this reqgulation. If the MCO chooses to
utilize contract support or to contract functions under this regulation, the MCO retains responsibility for ensuring
that the requirements of this regulation are met.

13.2 The Department may require a corrective action plan from an MCO when the Department
determines that the MCO is not in compliance with applicable provisions of Title 18 of the Delaware Code or
requlations promulgated thereunder.

14.0 Separability Provisions
14.1 If any provision of this requlation shall be held invalid. the remainder of the requlation shall not be
affected thereby.

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL

CONTROL
DIVISION OF AIR AND WASTE MANAGEMENT

Statutory Authority: 7 Delaware Code, Chapter 60 (7 Del.C., Ch. 60)
PUBLIC NOTICE

1. Title of the Regulations:
Delaware Regulation Governing the Control of Air Pollution No. 1142 Section 2: Control of NOx Emissions
from Industrial Boilers and Process Heaters at Petroleum Refineries.

2. Brief Synopsis of the Subject, Substance and Issues:

The Clean Air Act Amendments of 1990 (CAA) requires Delaware, as part of the Philadelphia-Wilmington-
Atlanta City non-attainment area, to attain the 8-hour ozone National Ambient Air Quality Standard (NAAQS) by
2010. Since oxides of nitrogen (NOXx) is one of the two major precursors that form ozone in the lower atmosphere,
Delaware must reduce NOx emissions in order to reduce ambient ozone concentrations, to attain the NAAQS.
According to the requirements of US Environmental Protection Agency (EPA), NOx reductions must be achieved
by May of 2009 to ensure attainment by 2010. Delaware's emission inventory data demonstrates that large
industrial boilers and process heaters in petroleum refineries in Delaware are significant NOx emitting sources.
Therefore, those large boilers and process heaters should be subject to appropriate NOx emission controls.

The proposed Regulation 1142 Section 2 will affect large refinery boilers and process heaters with heat
input capacities equal to or greater than 200 million British thermal units per hour (mmBTU/hour). By setting up
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appropriate emission rate limits and control implementation schedules for those units, NOx emission reductions will
be achieved in 2009 to help Delaware attain the ozone NAAQS, and additional reduction will be achieved in 2011-
2012 period to help Delaware to maintain the ozone standard once it is attained.

The proposed regulation and the associated NOx emission reductions will be included in Delaware State
Implementation Plan (SIP) revisions to demonstrate Delaware's capability to make reasonable progress towards
attainment, to attain the ozone standard in 2010, and to maintain the ozone standard thereafter. Those SIP
revisions are due to EPA by June 2007.

In addition to aiding the adequate progress toward, and ultimate attainment of the ozone NAAQS, the
proposed regulation will aid Delaware in attaining the fine particulate matter (PM) NAAQS by 2010, help satisfy
Delaware's compliance with the federal Clean Air Interstate Rule (CAIR) and the federal Nitrogen Oxides Transport
State Implementation Plan (SIP) Call, help satisfy EPA's finding that Delaware failed to submit a Clean Air Act
Section 110 SIP addressing upwind interstate transport for the ozone and fine particulate matter NAAQS, and
improve visibility.

3. Possible Terms of the Agency Action:
None.
4, Statutory Basis or Legal Authority to Act:
7 Del.C., Chapter 60, Environmental Control
5. Other Regulations That May Be Affected by the Proposal:
None
6. Notice of Public Comment:

A public hearing will be held on March 6, 2007, beginning at 6:00 pm, in DNREC Conference Room A, 391
Lukens Drive, New Castle, DE 19720.

7. Prepared By:
Frank F. Gao, Project Leader Phone: (302) 323-4542
Date: January 11, 2007
E-Mail: Frank.Gao@state.de.us

1142 Specific Emission Control Requirements

XX/Xx/200x

1.0 Control of NOx Emissions from Industrial Boilers
11 Purpose.

New Castle County and Kent County are part of the Philadelphia-Wilmington-Trenton 1-hour
ozone non-attainment area. All areas of Delaware impact this non-attainment area. On December 19, 1999 the
EPA identified an emission reduction “shortfall” associated with this non-attainment area. Promulgation of Section
1 of this regulation is one measure that the Department is taking to mitigate this shortfall.

In determining the applicability of this Section the Department attempted to minimize the impact on
facilities that recently installed NOy controls under Regulation No. 12 (NOy RACT) and Regulation No. 37/39 (NOy
Budget Trading Program). The Department did this by regulating only large sources that, as of the effective date of
this Section, emitted NOy at a rate greater than the rate identified in Table | of Regulation No. 12, were not
equipped with NOyx emission control technology, and were not subject to the requirements of Regulation No. 39. In
effect, this Section regulates sources that remain high NOy emitters after the application of RACT and post RACT
requirements, and that have not committed substantial capital funds to reduce NOy emissions.

1.2 Applicability.

1.2.1 This section applies to any person that owns or operates any combustion unit with a
maximum heat input capacity of equal to or greater than 100 million btu per hour, except that this section shall not
apply to any unit that, as of the effective date of this Section:
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1211 Emits NOy at a rate equal to or less than the rate identified in Table | of

Regulation No. 12 of the State of Delaware “Regulations Governing the Control of Air Pollution.”
1.2.1.2 Is equipped with low NOy burner, flue gas recirculation, selective catalytic

reduction, or selective noncatalytic reduction technology.
1.2.1.3 Is subject to the requirements of Regulation No. 39 of the State of

Delaware “Regulations Governing the Control of Air Pollution.”

1.2.2 The requirements of this section are in addition to all other state and federal requirements.

1.2.3 Affected persons shall comply with the requirements of paragraph 1.3 of this Section as
soon as practicable, but no later than May 1, 2004.

1.3 Standards.
1.3.1 The NOyx emission rate from any unit subject to this Section shall be equal to or less than

the following:

1.31.1 Between May 15! through September 30" of each year, inclusive: 0.10 Ib/
mmBTU, 24-hour calendar day average.

1.3.1.2 During all times that gaseous fuel is being fired: 0.10 Ib/mmBTU, 24-hour
calendar day average.

1.3.1.3 During all times not covered by Section 1.3.1.1 and 1.3.1.2: 0.25 Ib/

mmBTU, 24-hour calendar day average.

1.3.2 As an alternative to compliance with the requirements of paragraph 1.3.1 of this Section,
compliance may be achieved through the procurement and retirement of NOy allowances authorized for use under
Regulation No. 39 of the State of Delaware “Regulations Governing the Control of Air Pollution,” as follows:

1.3.21 The actual 24-hour calendar day average NOy emission rate in pounds
per million btu shall be determined for each day of unit operation, using CEMs operated in accordance with
paragraph 1.4 of this section.

1.3.2.2 The actual heat input to each unit in million btu shall be determined for
each day of unit operation, using methods proposed by the person subject to this Section and acceptable to the
Department.

1.3.2.3 0.10 or 0.25, as applicable and consistent with paragraph 1.3.1 of this
section, shall be subtracted from the rate determined in paragraph 1.3.2.1 of this section.
1.3.24 To obtain the number of pounds of NOy emitted for a particular day the

emission rate determined in paragraph 1.3.2.3 of this section shall be multiplied by the heat input to the unit for that
day determined in paragraph 1.3.2.2 of this section. If the emission rate determined in paragraph 1.3.2.3 of this
section is equal to or less than zero, then the number of pounds of NOy emitted for that day shall be zero.
1.3.25 Not later than the 20th day of each month:
1.3.251 The number of pounds of NOyx emissions calculated pursuant to

paragraph 1.3.2.4 of this section shall be summed for each calendar month, the result shall be divided by 2000,
and shall be rounded to the nearest whole ton.
1.3.25.2 For each ton of NOx emissions calculated pursuant to paragraph
1.3.2.5.1, records shall be maintained demonstrating that one NOx allowance owned by the person subject to this
Section is identified and available, by serial number, for retirement.]
1.3.2.6 Not later than February 1 of each calendar year, the NOx allowances
identified pursuant to paragraph 1.3.2.5.2 of this Section for the previous calendar year, shall be submitted to the
Department for retirement. Such submission shall detail the calculations specified in 1.3.2.1 through 1.3.2.5
above, and shall indicate the serial number of each allowance to be retired.
1.4 Monitoring Requirements. Compliance with the NOy emission standards specified in this section

shall be determined based on CEM data collected in accordance with the requirements of Regulation 17, Section
3.1.2 (Performance Specification 2), and in compliance with the requirements of 40 CFR, Part 60, Appendix F.
15 Recordkeeping and Reporting Requirements.
1.5.1 Not later than 180 days after the effective date of this Section, any person subject to this
Section shall develop, and submit to the Department for approval, a schedule for bringing the affected emission
unit(s) into compliance with the requirements of this Section. Such schedule shall include, at a minimum, all of the
following:
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1511 The method by which compliance will be achieved
15.1.2 The dates by which the affected person commits to completing the
following major increments of progress, as applicable:
15121 Completion of engineering
151.2.2 Submission of permit applications
151.2.3 Awarding of contracts for construction and/or installation
15124 Initiation of construction
151.25 Completion of construction
1.5.1.2.6 Commencement of trial operation
151.2.7 Initial compliance testing
1.5.1.2.8 Submission of compliance testing reports
1.5.1.2.9 Commencement of normal operations (in full compliance)

1.5.2 Any person subject to this Section shall submit to the Department an initial compliance
certification not later than May 1, 2004. The initial compliance certification shall, at a minimum, include the
following information:

1521 The name and the location of the facility.

1.5.2.2 The address and telephone number of the person responsible for the
facility.

1523 Identification of the subject source(s).

1524 The applicable standard.

1.5.25 The method of compliance.

1.5.2.6 Certification that each subject source is in compliance with the applicable
standard

1.5.2.7 All records necessary for determining compliance with the standards of

this Section shall be maintained at the facility for a period of five years.
1.5.3 Any person subject to this Section shall, for each occurrence of excess emissions, within
30 calendar days of becoming aware of such occurrence, supply the Department with the following information:

1531 The name and location of the facility.

1.5.3.2 The subject source(s) that caused the excess emissions.

1.5.3.3 The time and date of first observation of the excess emissions.

1534 The cause and expected duration of the excess emissions.

1.5.35 The estimated rate of emissions (expressed in the units of the applicable

emission limitation) and the operating data and calculations used in determining the magnitude of the excess
emissions.

1.5.3.6 The proposed corrective actions and schedule to correct the conditions
causing the excess emissions.

1.5.4 Any person subject to this section shall maintain all information necessary to demonstrate
compliance with the requirements of this section for a minimum period of five years. Such information shall be
immediately made available to the Department upon verbal and written request.

5 DE Reg. 1299 (12/1/01)

2.0 Control of NOx Emissions from Industrial Boilers and Process Heaters at Petroleum Refineries
2.1 Purpose

The purpose of Section 2.0 of this requlation is to reduce NOx emissions from Delaware's large
industrial boilers and process heaters that are located at petroleum refineries.

Under the 8-hour ozone national ambient air quality standard (NAAQS), the state of Delaware is
part of the Philadelphia-Wilmington-Atlantic City, PA-DE-MD-NJ moderate non-attainment area (NAA). The entire
NAA, including Delaware, is required by the Clean Air Act (CAA) to attain the 8-hour ozone NAAQS by 2010. After
attainment, the area must maintain compliance with the NAAQS. By implementing Section 2.0 of this reqgulation,
NOx emission reductions from the affected boilers and heaters shall contribute to (1) attainment and maintenance
of the 8-hour ozone standard, and (2) improvement of the ambient air quality, in both Delaware and the entire NAA.

Additionally, New Castle County of Delaware is a part of the Philadelphia-Wilmington-Camden,
PA-DE-NJ NAA for the annual fine particulate matter (PM2.5) NAAQS, and is required by the CAA to attain the
NAAQS by 2010. Since NOx is a significant precursor to PM2.5 formation, reducing NOx emissions will also assist
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in attainment and maintenance of the PM2.5 standard.
2.2 Applicability and Compliance Dates
2.2.1 Section 2.0 of this regulation applies to any industrial boiler or process heater with a
maximum heat input capacity of equal to or greater than 200 million BTUs per hour (mmBTU/Hour) (except for any
Fluid Catalytic Cracking Unit carbon monoxide (CO) boiler), which is operated or permitted to operate within a
petroleum refinery facility on the effective date of this section. This comprises the following nine (9) units at the
Delaware City refinery:

2.2.1.1 Crude Unit Vacuum Heater (Unit 21-H-2)

2.2.1.2 Crude Unit Atmospheric Heater (Unit 21-H-701)

2.2.1.3 Fluid Coking Unit Carbon Monoxide boiler (Unit 22-H-3)

2.2.1.4 Steam Methane Reformer Heater (Unit 37-H-1)

2.2.1.5 Continuous Catalyst Regenerator Reformer Heater (Unit 42-H-1,2.3)
2.2.1.6 Boiler 1 (Unit 80-1)

2.2.1.7 Boiler 2 (Unit 80-2)

2.2.1.8 Boiler 3 (Unit 80-3)

2.2.1.9 Boiler 4 (Unit 80-4)

2.2.2 The requirements of Section 2.0 of this requlation are in addition to all other state and
federal requirements.

2.2.3 The following units shall be in compliance with the requirements of Section 2.0 of this
requlation on and after (insert the effective date of this requlation): Crude Unit Atmospheric Heater (Unit 21-H-
701), Steam Methane Reformer Heater (Unit 37-H-1) and Boiler 2 (Unit 80-2).

2.2.4 The following units shall be in compliance with the requirements of Section 2.0 of this
reqgulation as soon as practicable, but not later than:

2.2.4.1 December 31, 2008: Boiler 1 (Unit 80-1) and Crude Unit vacuum Heater
(Unit 21-H-2).

2.2.4.2 May 1, 2011: Boiler 3 (Unit 80-3) and Boiler 4 (Unit 80-4).

2.2.4.3 December 31, 2012: Continuous Catalyst Regenerator Reformer Heater

(Unit 42-H-1., 2, 3).
2.3 Standards.

The owner or operator of any industrial boiler or process heater identified in Section 2.2.1 of this
reqgulation shall not allow NOXx to be emitted at a rate that exceeds the following:

2.3.1 For the Fluid Coking Unit Carbon Monoxide boiler (Unit 22-H-3), Reserved.

2.3.2 For the Steam Methane Reformer (SMR) Heater (Unit 37-H-1), 0.07 Ib/mmBTU, on a 24-
hour rolling average basis.

2.3.3 Boiler 3 (Unit 80-3) and Boiler 4 (Unit 80-4) shall not operate after May 1, 2011. On or
before May 1, 2011 the owner or operator of Boiler 3 and Boiler 4 shall request that any operating permit issued by
the Department be cancelled.

2.3.4 For any unit not covered by 2.3.1, 2.3.2, or 2.3.3, 0.04 Ib/mmBTU, on a 24-hour rolling

average basis,
2.4 Monitoring Requirements. Compliance with the NOx emission standards specified in 2.3.1, 2.3.2,

and 2.3.4 of this requlation shall be determined based on CEM data collected in accordance with the appropriate
requirements set forth in 40 CFR, Part 60, Appendix B, Performance Specification 2, and the QA/QC requirements
in 40 CFR Part 60, Appendix F.
2.5 Recordkeeping and Reporting Requirements
2.5.1 Not later than 180 days after the effective date of Section 2.0 of this regulation. any person

subject to Section 2.0 of this regulation shall develop. and submit to the Department, a schedule for bringing the
affected emission unit(s) identified in Section 2.2.4. into compliance with the requirements of Section 2.3 of this
requlation. Such schedule shall include, at a minimum, all of the following:

2.5.1.1 The method by which compliance will be achieved.

2.5.1.2 The dates by which the affected person plans to complete the following major
increments of progress. as applicable:

25.1.2.1 Completion of engineering
25.1.2.2 Submission of permit applications
2.5.1.2.3 Awarding of contracts for construction and/or installation
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25.1.2.4 Initiation of construction

25.1.25 Completion of construction

25.1.2.6 Commencement of trial operation

25.1.2.7 Initial compliance testing

25.1.2.8 Submission of compliance testing reports

25.1.2.9 Commencement of normal operations (in full compliance)

2.5.2 Any person subject to Section 2.0 of this regulation shall submit to the Department an
initial compliance certification by (insert 60 days after the effective date of this regulation) for units identified in
Section 2.2.3 of this regulation and, for units identified in Section 2.2.4, by the compliance date specified in Section
2.2.4. The initial compliance certification shall include, at a minimum, all of the following information:

25.2.1 The name and the location of the facility.

25.2.2 The name, address and telephone number of the person responsible for
the facility.

2.5.2.3 Identification of the subject source(s).

25.2.4 The applicable standard.

2.5.25 The method of compliance.

2.5.2.6 Certification that each subject source is in compliance with the applicable
standard.

2.5.3 Any person subject to Section 2.0 of this requlation shall, for each occurrence of excess
emissions above the standards of Section 2.3 of this regulation, within thirty (30) calendar days of becoming aware
of such occurrence, supply the Department with the following information:

25.3.1 The name and location of the facility.

2.5.3.2 The subject source(s) that caused the excess emissions.

2.5.3.3 The time and date of first observation of the excess emissions.

25.34 The cause and expected duration of the excess emissions.

2.5.35 The estimated rate of emissions (expressed in the units of the applicable

emission limitation) and the operating data and calculations used in determining the magnitude of the excess
emissions.

2.5.3.6 The proposed corrective actions and schedule to correct the conditions causing

the excess emissions.
2.5.4 Any person subject to Section 2.0 of this requlation shall maintain all information
necessary to determine and demonstrate compliance with the requirements of this section for a minimum period of
five (5) years. Such information shall be immediately made available to the Department upon verbal and written

request.

DIVISION OF FISH AND WILDLIFE
Statutory Authority: 7 Delaware Code, Section 903(e)(2)(a) (7 Del.C. 8903(e)(2)(a))
7 DE Admin. Code 3581

PUBLIC NOTICE
SAN #2006-20

1. Title of the Regulations:
Amend — Spiny Dodfish; Closure of Fishery

2. Brief Synopsis of the Subject, Substance and Issues:

This action would re-open the spiny dogfish (Squalus acanthias) commercial fishery in accordance with the
Atlantic States Marine Fisheries Commission’s Interstate Management Plan for Spiny Dodfish as amended and in
accordance with federal law, whichever is more restrictive. It has been determined that over-fishing of this stock is
no longer taking place and that there is significant biomass available for harvest. Other states have re-opened their
commercial fisheries for spiny dodfish recently. The State of Delaware is proposing that no vessel may land in

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007



http://www.dnrec.delaware.gov/

1286 PROPOSED REGULATIONS

Delaware more than 600 pounds per day of spiny dogfish during either of the two federal quota periods; May 1
through October 31, and November 1 through April 30. We are also proposing that if federal limits are more
restrictive than Delaware limits, then federal limits apply in Delaware waters for closure periods on the daily take
and landing of spiny dogfish per vessel. When federal waters are closed to the taking of spiny dogdfish, Delaware’s
fishery also shall be closed.

3. Possible Terms Of The Agency Action:
N/A
4, Statutory Basis Or Legal Authority To Act:

Chapters 15, and 8903(e)(2)(a), and 8903(f) of 7 Delaware Code.

5. Other Regulations That May Be Affected By The Proposal:
This would amend regulation 3581 Spiny dogfish; Closure of fishery (formerly Tidal Finfish Reg. 27)

6. Notice Of Public Comment:

A Public Hearing is scheduled for February 21, 2007 at 6:30 PM, DNREC auditorium, Dover, DE. Comments
for the hearing record should be addressed to Lisa Vest, Hearing Officer, Office of the Secretary, Delaware Department
of Natural Resources and Environmental Control, 89 Kings Highway, Dover, DE 19901 or by email to
Lisa.Vest@state.de.us.

7. Prepared By:
Roy W. Miller, 739-9914, January 11, 2007
Email address: Roy.Miller@state.de.us

3581 Spiny Dogfish; Closure of Fishery (Formerly Tidal Finfish Reg. 27)
(Penalty Section 7 Del.C. §936(b)(2))

1.0 It shall be unlawful for any commercial fisherman to harvest, land or possess any spiny dogfish, Squalus
acanthias, in Delaware except in thoses sizes, seasons, and guantities permitted in accordance with the Atlantic
States Marine Fisheries Commission Interstate Fishery Management Plan for Spiny Dodfish as amended. or
federal law administered by the National Marine Fisheries Service, whichever is more restrictive. It shall be
unlawful to commercial harvest, land or possess spiny dodfish during any time when adjoining federal waters are
closed to the taking of spiny dogdfish. It shall be unlawful for any person to possess the fins from any spiny dogfish
prior to landing said spiny dogfish unless said fins are naturally attached to the body of said spiny dogfish. All spiny
dogfish landed in Delaware for commercial purposes must be reported through the normal state reporting system.
4 DE Reg. 1859 (5/1/01)

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

2000 Board of Occupational Therapy
Statutory Authority: 24 Delaware Code, Section 2006(a)(1) (24 Del.C. §2006(a)(1))

24 DE Admin. Code 2000
PUBLIC NOTICE

The Delaware Board of Occupational Therapy, in accordance with 24 Del.C. 82006(a)(1), has proposed
changes to its Regulations 2.0 and 3.0 to change the audit process for license renewal so that continuing education
attestations will be audited after the license renewal period is over, rather than before the expiration date. The
changes will also extend the period of time during each biennial licensure period during which licensees may obtain

required CE credits from May 315! of each renewal year to July 31 of each renewal year, to correspond with the
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license renewal period.

A public hearing will be held on March 7, 2007 at 4:45 p.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware
Board of Occupational Therapy, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover DE 19904. Persons
wishing to submit written comments may forward these to the Board at the above address. The final date to receive
written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following
the public hearing.

2000 Board of Occupational Therapy
(Break in Continuity of Sections)

2.0 Licensure Procedures:
21 To apply for an initial license, including relicensure after expiration, an applicant shall submit to the
Board:

2.1.1 A completed notarized application on the form approved by the Board,;

2.1.2  Verification of a passing score on the NBCOT standardized exam submitted by the exam
service or NBCOT;

2121 If the date of application for licensure is more than three years following
the successful completion of the NBCOT exam, the applicant shall submit proof of twenty (20) hours of continuing
education in the two years preceding the application in accordance with Rule 5.0 of these rules and regulations.

2.1.3 Official transcript and proof of successful completion of field work submitted by the school
directly to the Board office;

2.1.4 Fee payable to the State of Delaware.

2.2 To apply for a reciprocal license, in addition to the requirements listed in 24 Del.C. §2011, an
applicant shall submit the following to the Board:

2.2.1 A completed notarized application on the form approved by the Board,;

2.2.2  Verification of a passing score on the NBCOT standardized exam submitted by the exam
service or NBCOT;

2.2.3 Letter of verification from any state in which the applicant has been licensed ( the
applicant is responsible for forwarding the blank verification form to all states where they are now or ever have
been licensed);

2.2.4 Fee payable to the State of Delaware.

23 To apply for renewal, an applicant shall submit:

2.3.1 A completed renewal application on the form approved by the Board. Beginning in 2006,
license renewal may be accomplished online at www.dpr.delaware.gov;

232 Proofof meeting-continuing-educationtreaul

2.3.32 Renewal fee payable to the State of Delaware.
24 To apply for inactive status:
A licensee may, upon written request to the Board, have his/her license placed on inactive status if
he/she is not actively engaged in the practice of occupational therapy in the State.
25 To apply for reactivation of an inactive license, a licensee shall submit:
2.5.1 A letter requesting reactivation;
2.5.2 A completed application for renewal
2.5.3 Proof of continuing education attained within the past two years (20 contact hours). The
twenty (20) hours must be in accordance with Rule 5.0 of these rules and regulations;
2.5.4 Fee payable to the State of Delaware.
2.6 To apply for reinstatement of an expired license, an applicant shall submit (within three (3) years of
the expiration date):
2.6.1 A completed application for renewal;
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2.6.2 Proof of continuing education attained within the past two years (20 contact hours). The
twenty (20) hours must be in accordance with Rule 3.0 of these rules and regulations;
2.6.3 Licensure and late fee payable to the State of Delaware.
6 DE Reg. 1331 (4/1/03)
9 DE Reg. 1768 (5/1/06)

3.0 Continuing Education
3.1 Continuing Education Content Hours

3.1.1 Contlnumg educatlon (CE) is required for Ilcense renewal and shall be completed by May

_uly 31st of each renewal year. A o v y

3.1.11 Proof of contlnumg education is satlsfled with an attestation by the Ilcensee that
he or she has satisfied the requirements of Rule 3.0;

3.1.1.2 Attestation may be completed electronically if the renewal is accomplished online.
In the alternative, paper renewal documents that contain the attestation of completion can be submitted;

3.1.1.3 Licensees selected for random audit are required to supplement the attestation
with attendance verification as provided in 3.1.2.

ft- Random audlts will be performed by the

Board to ensure compllance with the CE requwement l:reensees—se#eeted—fe%he—randem—at@ﬂ—sh&ks&bnﬁm—%eg
and-attendance-verification-

3.1.2.1 The Board will notify licensees within sixty (60) days after July 31 of each biennial

renewal period that they have been selected for audit.

3.1.2.2 Licensees selected for random audit shall be required to submit verification within
ten (10) days of receipt of notification of selection for audit.

3.1.2.3 Verification shall include such information necessary for the Board to assess
whether the course or other activity meets the CEU requirements in Section 3.0, which may include, but is not
limited to, the following information:

3.1.2.31 Proof of attendance. While course brochures may be used to
verify contact hours, they are not considered to be acceptable proof for use of verification of course attendance;

3.1.2.3.2 Date of CEU course;

3.1.2.3.3 Instructor of CEU course;

3.1.2.34 Sponsor of CEU course;

3.1.2.35 Title of CEU course; and

3.1.2.3.6 Number of hours of CEU course.

3.1.3 Contact hours shall be prorated for new licensees in accordance with the following

schedule:

3.1.3.1 *21 months up to and including 24 months remaining in the licensing cycle
requires 20 hours

3.1.3.2 *16 months up to an including 20 months remaining in the licensing cycle requires
15 hours

3.1.3.3 *11 months up to and including 15 months remaining in the licensing cycle
requires 10 hours

3.1.3.4 *10 months or less remaining in the licensing cycle - exempt

3.2 Definition of Acceptable Continuing Education Credits:

Activities must be earned in two (2) or more of the six (6) categories for continuing education
beginning in section 5.5.

3.3 Continuing Education Content:

3.3.1 Activities must be in a field of health and social services related to occupational therapy,
must be related to a licensee’s current or anticipated roles and responsibilities in occupational therapy, and must
directly or indirectly serve to protect the public by enhancing the licensee’s continuing competence.

3.3.2  Approval will be at the discretion of the Board. A licensee or continuing education provider
may request prior approval by the Board by submitting an outline of the activity at least six weeks before it is
scheduled. The Board pre-approves continuing education activities sponsored or approved by AOTA or offered by
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AOTA-approved providers as long as the content is not within the exclusion in Rule 5.5.1 for courses covering
documentation for reimbursement or other business matters.

3.3.3 CE earned in excess of the required credits for the two (2) year period may not be carried
over to the next biennial period.

3.4 Definition of Contact Hours:

3.4.1 “Contact Hour” means a unit of measure for a continuing education activity. One contact
hour equals 60 minutes in a learning activity, excluding meals and breaks.”

3.4.2 One (1) academic semester hour shall be equal to fifteen (15) contact hours.

3.4.3 One (1) academic quarter hour shall be equal to ten (10) contact hours.

3.4.4 The preparing of original lectures, seminars, or workshops in occupational therapy or
health care subjects shall be granted one (1) contact hour for preparation fro each contact hour of presentation.
Credit for preparation shall be give for the first presentation only.

3.5 Continuing Education Activities:

3.5.1 Courses: The maximum credit for course work shall not exceed nineteen (19) hours.
Extension courses, refresher courses, workshops, seminars, lectures, conferences, and non patient-specific in-
service training qualify under this provision as long as they are presented in a structured educational experience
beyond entry-level academic degree level and satisfy the criteria in 5.3.1. Excluded are any job related duties in
the workplace such a fire safetyy, OSHA or CPR. Also excluded are courses covering documentation for
reimbursement or other business matters.

3.5.1.1 Course work involving alternative therapies shall be limited to five(5) hours,
3.5.1.2 Course work by homestudy/ correspondence shall be limited to ten (10) hours,

3.5.2 Professional Meetings & Activities: The maximum number of credit hours shall not exceed
ten (10) hours. Approved credit includes attendance at: DOTA business meetings, AOTA business meetings,
AOTA Representative Assembly meetings. NBCOT meetings, OT Licensure Board meetings and AOTA National
Round Table discussions. Credit will be given for participation as an elected or appointed member/officer on a
board, committee or council in the field of health and social service related to occupational therapy. Seminars or
other training related to management or administration are considered professional activities. Excluded are any job
related meetings such a department meetings, supervision of students and business meetings within the work
setting.

3.5.3 Publications: The maximum number of credit hours shall not exceed fifteen (15) hours.
These include writing chapters, books, abstracts, book reviews accepted for publication and media/ video for
professional development in any venue.

3.5.4 Presentations: The maximum number of credit hours shall not exceed fifteen (15) hours.
This includes workshops and community service organizations presentations that the licensee presents. Credit will
not be given for the presentation of information that the licensee has already been given credit for under another
category. Excluded are presentations that are part of a licensee’s job duties. The preparation of original lectures,
seminars, or workshops in occupational therapy or health care subjects shall be granted one (1) hour for
preparation for each contact hour of presentation. Credit for preparation shall be given for the first presentation
only.

3.5.5 Research/Grants: Credit may be awarded one time for contact hours per study/topic
regardless of length of project, not to exceed ten (10) hours. Contact hours accumulated under this category may
not be used under the publication category. Licensees must submit documentation of authorship or letters from
authorizing entity to receive continuing education credit.

3.5.6 Specialty Certification: Approval for credit hours for specialty certification, requiring
successful completion of courses and exams attained during the current licensure period will be at the discretion of
the Board. Examples include Certified Hand Therapist (CHT) and Occupational Therapist, Board Certified in
Pediatrics (BCP).

3.6 The Board may waive or postpone all or part of the continuing education activity requirements of
these regulations if an occupational therapist or occupational therapy assistant submits written request for a waiver
and provides evidence to the satisfaction of the Board of an illness, injury, financial hardship, family hardship, or
other similar extenuating circumstance which precluded the individual’'s completion of the requirements.

6 DE Reg. 1331 (4/1/03)

9 DE Reg. 1768 (5/1/06)
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*Please Note: As the rest of the sections were not amended, they are not being published. A complete set
of the rules and regulations for the Board of Occupational Therapy is available at: http://www.state.de.us/
research/AdminCodeltitle24/2000%20Board%200f%200ccupational%20Therapy.shtml#TopOfPage

DIVISION OF PROFESSIONAL REGULATION
2700 Board of Professional Land Surveyors
Statutory Authority: 24 Delaware Code, Section 2706 (24 Del.C. §2706(a))
24 DE Admin. Code 2700

PUBLIC NOTICE

The Delaware Board of Professional Land Surveyors in accordance with 24 Del.C. §2706(a)(1) has
proposed revisions to its rules and regulations. The proposed revisions to the Rules and Regulations are being
updated to enable licensees to renew their licenses on line, attest that they have completed the required continuing
education and change the period of late renewal of licenses. Documentation of having completed the required
continuing education must still be maintained by the licensee but it will only be required to be produced in the event
the licensee is randomly selected for continuing education audit post renewal.

A public hearing will be held on March 15, 2007 at 8:30 a.m. in the second floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware
Board of Professional Land Surveyors, 861 Silver Lake Boulevard, Cannon Building, Suite 203, Dover, DE 19904.
Persons wishing to submit written comments may forward these to the Board at the above address. The final date
to receive written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following
the public hearing.

2700 Board of Registration for Professional Land Surveyors

1.0 General Provisions

1.1 Pursuant to 24 Del.C. Ch. 27, the Delaware Board of Professional Land Surveyors (“the Board") is
authorized to, and has adopted, these Rules and Regulations. The Rules and Regulations are applicable to all
Professional Land Surveyors and applicants to the Board.

1.2 Information about the Board, including its meeting dates, may be obtained by contacting the
Board's Administrative Assistant at the Division of Professional Regulation. Requests to the Board may be
directed to the same office or visit our web site at wwav-prefessienallicensing-state-de-us- www.dpr.delaware.gov..

1.3 The Board's President shall preside at all meetings of the Board and shall sign all official
documents of the Board. In the President's absence, the Board's Secretary shall preside at meetings and perform
the duties usually performed by the President.

1.4 The Board may seek counsel, advice and information from other governmental agencies and such
other groups as it deems appropriate.

15 The Board may establish such subcommittees as it determines appropriate for the fair and efficient
processing of the Board's duties.

1.6 The Board reserves the right to grant exceptions to the requirements of the Rules and Regulations
upon a showing of good cause by the party requesting such exception, provided that the exception is not
inconsistent with the requirements of 24 Del.C. Ch. 27.

1.7 Board members are subject to the provisions applying to "honorary state officials" in the "State
Employees', Officers' and Officials' Code of Conduct," found at 29 Del.C. Ch. 58.

2.0 Definitions
Definitions under Section 2 will be listed in the current "Definitions of Surveying and Associated Terms,"
published by the American Congress on Surveying and Mapping, except as otherwise provided by Delaware law.
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“Combined Office and Field Experience” - is defined as being multi-faceted experience in responsible
charge of land surveying projects, performed under the direct supervision of a professional land surveyor in the
active practice of land surveying. The office aspect of this experience shall include the technology relevant to civil
drafting, mathematical calculations necessary for subdivision, boundary and right-of-way determinations, road,
design, stormwater, sediment and erosion control, and sewer design as well as the interpolation of field-run
topographical data and the like. Office experience should also include applied familiarity with land development
submittal and approval processes.

The subject field experience shall include time spent in responsible charge relevant to all aspects
of on-site inspection, evaluation and field-gathered information as well as the supervision of crew personnel and
communication and coordination with a professional land surveyor and office staff.

“Direct Supervision” - applies to one duly licensed as a Professional Land Surveyor (PLS) and only a
licensee may provide direct supervision. The physical presence of a PLS on every type of surveying project is not
required. There are, however, times when a site visit is necessary to make important decisions involving boundary
retracements, property line disputes, etc.

Direct supervision of a party chief and field crew would require daily contact to determine the need
for the presence of a PLS on site. This need would be based upon the type of work to be performed and the
professional judgement judgment of the PLS in charge. Should it be determined that a site visit is not warranted,
the PLS, at a minimum, should instruct the field crew as to the procedures to be used, the data to be gathered, the
maps or plats to be relied upon and the scope of the work to be performed. At the end of the assignment, all work
should be reviewed and checked by the PLS.

While it has been argued that a survey crew does not always have to be under the direct
supervision of a PLS, it is the Board's opinion that only a PLS has the ability to make that determination. It is
therefore necessary for the field crew to have daily contact with the PLS so that this decision can be made properly,
in order to protect the public.

“Related Science Curriculum” - are those courses of study for which one-third of the required core
courses are the same or similar as those required for a Baccalaureate Degree Program in Surveying. These core
courses may include but are not limited to Algebra, Trigonometry, Analytical Geometry, Calculus, General Physics
and Computer Programming.

Degrees in related fields of study may include but not be limited to Civil Engineering, Mathematics,
Physics, Agricultural Engineering, Actuarial Studies, Statistics, Geology and Forestry.

Because requirements for graduation differ from institution to institution, when considering these
Related Science Curriculums attention will be given to the specific coursework completed. This examination of
completed coursework may allow for greater flexibility of this definition. Section 2708(a).

“Surveying Curriculum” - For the purpose of these regulations, the term "Surveying Curriculum" will
mean any approved curriculum for a Baccalaureate Degree in Surveying as it is accepted by the institution
bestowing the said degree. This curriculum shall necessarily include but not be limited to courses in Surveying,
Advanced Surveying, Legal Principles of Surveying, Data Adjustment, Subdivision Planning and Layout, Route and
Construction Surveying, Engineering and Geodetic Astronomy, Topographic Surveying and Cartography and/or
those other studies required by the institution where the degree is earned.

Independent study course work (which includes all correspondence, internet and distance-learning
study) shall be considered only if those courses have been accepted by an Accreditation Board for Engineering
and Technology (ABET) as part of the approved curriculum. Section 2708(a).

(Break in Continuity of Sections)

5.0 Designation of the National Examination

For the required National Examination for licensure under 24 Del.C. Ch. 27, the Board adopts the two-part
examination developed by the National Council of Examiners for Engineering and Surveying (NCEES), consisting
of the Principles and Practice of Land Surveying Examination and the Fundamentals of Land Surveying
Examination, as amended from time to time (then in effect at time of examination). Section 2706(a)(3).

6.0 Designation of the Drainage Examination/Delaware Law Examination
6.1 For the required drainage examination/Delaware law examination the Board adopts the bank of
guestions developed for this purpose and/or approved for this purpose by a recognized psychometrician or other
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authority whose services are acquired and approved by the Division of Professional Regulation of the Delaware
Department of Administrative-Serviees State. Section 2706(a)(4).
6.2 Exam review procedures.
6.2.1 An applicant may review only the questions answered incorrectly.
6.2.2  No other materials will be allowed into the room when reviewing the exam.
6.2.3  There will be a 30-minute time limit supervised by the Division of Professional Regulation.
6.2.4 The fee will be determined by the Division of Professional Regulation.
6.2.5 An applicant cannot review the exam within 90 days prior to the next exam date.
6.2.6  An exam review will be limited to only one review.

(Break in Continuity of Sections)

10.0 Continuing Education
10.1  Biennium Requirements.

Effective July31-21995 each biennium, as a condition for renewal of a Certificate of Registration for
the practice of land surveying, a Professional Land Surveyor shall be required to successfully complete 24 hours of
professional development within the preceding biennium. Any licensee who completes in excess of 24 hours of
professional development within the preceding biennium may NOT have the excess, retto—exceed—12-hours;
applied to the requirements for the next biennium.

10.2 A licensee shall complete at least two (2) hours on ethics and professionalism for each renewal
period with no carry-over credit effeetive for any biennium with-the-+4/03-through-6/36/05 renewal period.

10.3  Sources of Credit. In reviewing and approving applications for PDHs, the Board shall take into
consideration:

10.3.1 Program Content: Courses must cover land surveying topics and must directly
contribute to accomplishment of the primary purpose of continuing education, which is to help assure that
licensees possess the knowledge, skills and competence necessary to function in a manner that protects and
serves the public interest. The knowledge or skills taught must enable licensees to better serve surveying clients
and the subject matter must be directly related to the land surveying practice. All educational courses must be
approved by the Board.

10.3.2 Instruction: Except as set forth below, the course must be one that will be
conducted by a qualified instructor who will be able to interact directly either in person or by interactive television
with all students at all times during the course. The course may be conducted through the use of interactive
television or other media which permits continuous mutual communication between the instructor and all students,
continuous observation of the instructor by all students, and continuous observation of all students by the
instructor. Distance education courses may be acceptable when the sponsor gives the licensee a final exam and
sends verification to the Board that the licensee has completed the course with a passing grade.

10.3.2.1 Distance education courses are defined as programs whereby instruction
does not take place in a traditional classroom setting but rather through other media where teacher and student are
apart. Distance education may not be utilized with the exceptions of interactive television and verified courses
described above.

10.3.3 Examples of topics that are acceptable, but not limited to:

ALTA/ACSM land title surveys
GPS (survey related)

GIS (survey related)

Delaware land use laws

Case law

Boundary laws and regulations
Research

Evidence

Boundary determination
Unwritten rights

Conflict resolution; i.e. boundary line agreements
Adverse possession

Highway surveys
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Railroad surveys

Easements and rights of way

Geodesy

Highway design/Highway safety

Surveyor in court/Expert testimony

State and international boundaries

Water boundaries

Technical writing related to deed descriptions and survey reports
Mathematics and computer applications of land surveying
Measurement and analysis

Photogrammetry and aerial photo interpretation

Survey standards

Survey instrumentation

Business management and professional development related to the land
surveying practice; i.e. surveying contracts, communicating with
clients, good business planning and management, quality assurance
Ethics and professionalism

Liability for land surveyors

Drainage design

Sediment and erosion control

First aid/CPR

10.3.4 Serving as a member of a committee or a board or a commission, which has as its
primary duty the preparation or grading of written tests which are given for the purpose of determining the
proficiency of an applicant for registration, using accepted test development principles, shall be counted as one (1)
PDH per hour of attendance.

10.3.5 Attendance at workshops or seminars, which are directly related to land
surveying, shall count as one (1) PDH per actual hour of classroom attendance. Such sessions must be planned in
advance, a record must be maintained describing the content and a record of attendance must be kept. This may
include society meetings in which educational programs are presented.

10.3.6 The active teaching of land surveying at the college level, within the immediate
preceding biennium, shall be counted as eight (8) PDHs per year. No more than sixteen (16) PDHs shall be issued
for teaching at the college level in any renewal period. CREDIT WILL NOT BE GIVEN TO FULL TIME
EDUCATORS.

10.3.7 Teaching a workshop or seminar, which is directly related to land surveying or
professional development, shall be counted as two (2) PDHs per actual hour of teaching time, not to include
preparation. No more than eighteen (18) PDHs may be claimed in any 2-year period. CREDIT WILL BE GIVEN
FOR ONLY ONE PRESENTATION IN A TWO-YEAR PERIOD.

10.3.8 College level courses directly related to land surveying or professional
development shall be counted as 40 PDH per credit hour. Ten (10) PDHs will be counted for each CEU (continuing
education unit) earned.

10.3.9 Presentation and/or publication of a professional paper will be counted as 10
PDHs. No more than 20 PDHs may be claimed in any biennium renewal.

10.4  Renewal Credit.

104.1 Each licensee applying for renewal shall be—reguired attest to satisfying the

continuing education requirements outlined in Rule 10.1, 10.2, and 10.3. submiten-the Board-approvedform-of-his

heep%e#es&enal—develepmeﬁ—hews—ebtweed—m the perlod deflned in Section 10 1 of these rules Shequd—the

&he—spaee—prewded—%—sad—fe%m— Attestatlon may be completed electromcallv if the renewal |s accomnllshed onlme
In the alternative, paper renewal documents that contain the attestatlon of completlon can be submltted en-the

10.4.2 If the Board should, for any reason, deny or modify the licensee's request for
carryever PDHSs, the Board shall notify the licensee of such action after the next Board meeting. The licensee's
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submittal shall be on a form provided by the Board and shall contain a statement signed and sealed by the
licensee, which attests to the correctness thereof. Such statement shall accompany and be filed with the licensee's
request for renewal. Licensees should retain their PDH files and records for at least five (5) years.

10.5 Pro-Rated Credits for Renewal. A licensee for renewal shall follow the following schedule of
reporting PDH credits: if, at the time of renewal, you have been licensed for less than one year, NO continuing
education is required; licensed for more than one year, but less than two years, half (12 PDHS) is required;
licensed for two or more years, the full amount (24 PDHS) is required.

10.6  Renewal. Any licensee who has submitted a correctly completed paper or electronic renewal form
as required in Section 10.4.1 and has met all other requirements shall be granted renewal.

10.7  Audit. Each biennium, the Division of Professional Regulation shall select from the list of potential
renewal licensees a percentage, determined by the Board, which shall be selected by random method. The Board
may also audit based on complaints or charges against an individual license, relative to compliance with continuing
education requirements.

10.8  Documentation and Audit by the Board. When a licensee whose name or number appears on the
audit list applies for renewal, the Board shall obtain documentation from the licensee showing detailed accounting
of the various PDHSs claimed by the licensee. Licensees selected for random audit are required to supplement the
attestation with attendance verification. The Board shall attempt to verify the PDHs shown on the documentation
provided by the licensee. The Board shall then review the documentation and verification. Upon completion of the
review, the Board shall decide whether the licensee's PDHs meet the requirements of these rules and regulations.

10.9 Board Review. The Board shall review all documentation requested of any licensee shown on the
audit list. If the Board determines the licensee has met the requirements, the licensee's certificate of registration
shall remain in effect. If the Board initially determines the licensee has not met the requirements, the licensee shall
be notified and a hearing may be held pursuant to the Administrative Procedures Act. This hearing will be
conducted to determine if there are any extenuating circumstances justifying the apparent noncompliance with
these requirements. Unjustified noncompliance of these regulations shall be considered misconduct in the practice
of land surveying, pursuant to 24 Del.C. §2712.

10.10 Noncompliance — Extenuating Circumstances. A licensee applying for renewal may
request an extension and be given up to an additional twelve (12) months to make up all outstanding required
PDHs providing he/she can show good cause why he/she was unable to comply with such requirements at the
same time he/she applies for renewal. The licensee must state the reason for such extension along with whatever
documentation he/she feels is relevant. The Board shall consider requests such as extensive travel outside the
United States, military service, extended illness of the licensee or his/her immediate family, or a death in the
immediate family of the licensee. The written request for extension must accompany the renewal application. The
Board shall issue an extension when it determines that one or more of these criteria have been met or if
circumstances beyond the control of the licensee have rendered it impossible for the licensee to obtain the required
PDHs. A licensee who has successfully applied for an extension under this paragraph shall make up all
outstanding hours of professional development within the extension period approved by the Board.

10.11 Appeal. Any licensee denied renewal pursuant to these rules and regulations may contest
such ruling by filing an appeal pursuant to the Administrative Procedures Act.
10.12 Retired Licensees. Licensees 62 years old and over who are retired (working less than 20

hours weekly) shall need only twelve (12) PDHSs, including one ethics PDH, each biennium to satisfy the
professional development requirements outlined herein.

10.13 Multiple State Licensees. Any licensee, who is not a Delaware resident and resides in
another state or commonwealth, and is licensed in that state or commonwealth having a comparable continuing
education requirement, shall not be required to satisfy these requirements in addition to those of his/her home
state, but will satisfy these requirements as a minimum. Any questions regarding compliance with this Section
shall be resolved by the Board.

6 DE Reg. 271 (9/1/02)

(Break in Continuity of Sections)
16.0 Renewal of Lapsed Licenses

A licensee may renew a license that has lapsed after the renewal date, by payment of the late fee penalty
and proof of the required PDHs to the Division of Professional Regulation, if the licensee files for renewal within
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two-calendaryears six (6) months of the most recent renewal date. A licensee who does not file for renewal within
that period must re-apply for a new license. Section 2711.

*Please Note: As the rest of the sections were not amended, they are not being published. A complete set
of the rules and regulations for the Board of Professional Land Surveyors is available at: http://
www.state.de.us/research/AdminCodeltitle24/
2700%20Board%200f%20Land%20Surveyors.shtml#TopOfPage

DIVISION OF PROFESSIONAL REGULATION
3500 Board of Examiners of Psychologists
Statutory Authority: 24 Delaware Code, Section 3506(a)(1) (24 Del.C. §3506(a)(1)
24 DE. Admin. Code 3500

PUBLIC NIOTCE

The Delaware Board of Examiners of Psychologists in accordance with 24 Del.C. 83506(a)(1) has
proposed changes to its rules and regulations to allow for online renewal of licenses and online attestation of
completion of continuing education hours. The proposed changes also provide for a post-renewal audit, so that
licensees have the full two-year period to obtain required continuing education. Under the proposed rules,
licensees may earn continuing education through the July 31 deadline. In addition, the proposed rules specify the
number of continuing education credits required for newly-licensed individuals. The proposed rules also clarify the
information that must be submitted to the Board to obtain licensure. Finally, the proposed revisions implement the
recent changes to the reciprocity provisions of the Board's statute, 24 Del.C. §83511. These changes allow
professionals that have passed the required examination and have been licensed in another state for at least two
continuous years to satisfy the requirements of licensure in Delaware by submitting information showing that they
hold a current Certificate of Professional Qualification in Psychology (CPQ) issued by the Association of State and
Provincial Psychology Boards (ASPPB), or are currently credentialed by the National Register of Health Service
Providers in Psychology.

A public hearing will be held on March 5, 2007 at 9:30 a.m. in the second floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware
Board of Examiners of Psychologists, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover, DE 19904.
Persons wishing to submit written comments may forward these to the Board at the above address. The final date
to receive written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following
the public hearing.

3500 Board of Examiners of Psychologists

(Break in Continuity of Sections)

5.0 Procedures for Licensure
5.1 Application - Initial Licensure

5.1.1 An applicant who is applying for licensure as a psychologist shall submit evidence
showing that he/she meets the requirements of 24 Del.C. §3508. An application for licensure, whieh shall include:
5.1.1.1 Academic credentials documented by official transcripts showing completion of an
educational program meeting the requirements of 24 Del.C. §3508(a)(1).
5.1.1.2 Supervised experience documented by having each supervisor complete a
Supervisory Reference Form.
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5.1.1.3 Evidence that the applicant passed the written “Examination for Professional
Practice in Psychology”, developed by the Association of State and Provincial Psychology Boards (ASPPB), by
achieving the passing score recommended by the ASPPB for that particular examination (computer or paper)
administration. Candidates who are not licensed in any other state must have passed the written examination
within five (5) years of application for licensure in Delaware. Applicants who have not taken the examination must
submit all other required documents to the Board for review prior to sitting for the examination. Only those
applicants the Board determines are otherwise eligible for Delaware licensure shall be approved to sit for the
examination, subject to the administration policies and procedures of the ASPPB. After sitting for the examination,
applicants must supplement their application materials by submitting evidence of their passing score as
recommended by the ASPPB.

5.1.1.4 Verification that the applicant has no past or pending disciplinary proceedings.
[24 Del.C. 83508(a)(4)]

5.1.1.5 The application shall not be considered complete until all materials are received
by the Board for review at an officially scheduled meeting. The applicant will have twelve (12) months from the
date of initial submission of the application and fee to complete the application process.

5.2.1 An applicant who is applying for licensure as a psychologist by reciprocity shall submit
evidence that he/she meets the requirements of 24 Del.C. §3511. An application for licensure, whieh by reciprocity
shall include the following information, or alternatively, the information required by Rule 5.2.2:

5.2.1.1 Evidence that the applicant is licensed or certified in another state and that the
applicant has practiced continuously, as a doctoral-level psychologist, in good standing in that jurisdiction for two
(2) years.

5.2.1.2 Information identifying all jurisdictions in which the applicant has been or is
currently licensed, certified or reqgistered.

5.2.1.23 Evidence that the applicant passed the written Examination for
Professional Practice of Psychology (EPPP). The Board shall the passing score recommended by the ASPPB for
that particular examination (computer or paper) administration. For examinations taken prior to 1992, the Board
shall accept either the ASPPB recommended passing score or the minimum passing score accepted by the
Delaware Board in the year the examination was taken, whichever was lower.

5.2.1.4 Evidence that the candidate has received a doctoral degree from an American
Psychological Association (APA) accredited program or a doctoral degree based on a program of studies which is
psychological in content and specifically designed to train and prepare psychologists, meeting the criteria set forth
in Requlation 6.1.1.

ean—be-taken- An applicant currently licensed in another state may satisfy the requirements for licensure by
reciprocity by submitting information demonstrating that he or she has met the requirements for and holds a current
Certificate of Professional Qualification in Psychology (CPQ) issued by the Association of State and Provincial
Psychology Boards (ASPPB), or he or she is currently credentialed by the National Register of Health Service
Providers in Psychology. Applicants under this section shall complete a brief application on a form approved by the
Board.

5.3 Computer Based Testing Procedures*

5.3.1 The EPPP willbe is offered by computerized delivery beginnring-in2008%. An applicant for
examination shall complete an application for computer based-testing, available from the Board.

5.3.2 Once a candidate has been approved to sit for the EPPP by the Board, the Board shall
forward a notice of approval to the examination service, which will then forward instructions to the examination
candidate.

5.3.3 It shall be the responsibility of the applicant to schedule his or her EPPP administration
with a test delivery site pursuant to the instructions given by the examination service.
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5.3.4 The examination service will forward test results directly to the Board. Test results will not
be available to the candidate at the testing center, nor will test results be given over the phone.

5.3.5 The Board shall notify the applicant of his or her examination score, and pass/fail status
upon receipt of this information from the testing service.

5.3.6 If an applicant has been approved to sit for the EPPP by a jurisdiction other than
Delaware, it shall be the responsibility of the applicant to arrange to have the score transferred to the Delaware
Board.

5.3.7 An applicant who fails the examination may re-take the exam no sooner than 60 days after
the prior examination date. An applicant may take the examination a maximum of four (4) times in any 12 month
period. [24 DeI C §§ 3506(a)(4)]

3 DE Reg 1067 (2/1/00)
4 DE Reg. 979 (12/1/00)
4 DE Reg. 1794 (5/1/01)

(Break in Continuity of Sections)

10.0 Continuing Education
10.1  Hours required.
10.1.1 Psychologists must obtain 40 hours of continuing education every-two-years during each
biennial licensing period in order to be eligible for renewal of license. The biennial licensing period begins August 1

of each odd numbered year and ends July 31 of the next odd numbered year. Flsyehelegﬁts—vwﬂ—be—net-med—rn

4:9.—2 Psychologrcal assrstants must obtaln 20 hours of contlnurng educatlon every—twe—years urrng

10.2 Proration of CE Requirement for New Licensees

10.2.1 The CE requirement for a licensee's initial licensing period shall be prorated as follows:

10.2.1.1 If an applicant is granted a psychologist license during the first six months
of a license period, i.e., between July 31 of an odd-numbered year and January 31 of the next year, the new
licensee must complete 30 CEs. An applicant granted a psychological assistant license in the same time period
must complete 15 CEs in the initial licensing period.

10.2.1.2 If an applicant is granted a psychologist license during the second six
months of a license period, i.e., between February 1 of an even-numbered year and July 31 of that same year, the
new licensee must complete 20 CEs. An applicant granted a psychological assistant license in the same time
period must complete 10 CEs in the initial licensing period.

10.2.1.3 If an applicant is granted a psychologist license during the third six
months of a license period., i.e., between the dates of August 1 of an even-numbered year and January 31 of the
next year, the licensee must complete 10 CEs. An applicant granted a psychological assistant license in the same
time period must complete 5 CEs in the initial licensing period.

10.2.1.4 Any applicant granted a license during the last six months of a license
period, i.e., between the dates of February 1 of an odd-numbered year and July 31 of that same year, need not
complete any CEs during that period.

Hardshrp An applrcant for license renewal or registered psychologrcal assistant may be granted an extensron of

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




1298 PROPOSED REGULATIONS

time in which to complete continuing education hours upon a showing of geed-eause hardship. “Geed-cause”
Hardship may include, but is not limited to, disability, illness, extended absence from the jurisdiction and
exceptional family responsibilities. Requests for hardship consideration must be submitted to the Board in writing
prior to the end of the licensing period, along with payment of the appropriate renewal fee. No extension shall be
granted for more than 120 days after the end of the licensing period. A license shall be renewed upon approval of
the hardship extension by the Board, but the license shall be subject to revocation if the licensee does not
complete the requisite continuing education pursuant to the terms of the extension.

10.4 It is the responsibility of the psychologist or psychological assistant to fle maintain a—+reeerd
documentation of his/her continuing education for one year after the licensing period expires. Documentation of

continuing education will consist of lettersicertificates—ofattendancefrom-the-spensering-entity the information

specified in 13.4.3.

10.5 The subject of the continuing education must contribute directly to the professional competency of
a person licensed to practice as a psychologist or registered as a psychological assistant. The activity must have
significant intellectual or practical content and deal with psychological technigues, issues or ethical standards
relevant to the practice of psychology.

10.6  Activities from APA-approved continuing education sponsors will be automatically accepted. The
following may be eligible:

10.6.1 Other programs which are not APA-approved sponsors but where the material is
relevant to professional practice and provides the equivalent of APA-defined credit. An applicant must provide a
brochure or other documentation that supports the following criteria: relevance, stated objectives, faculty and
educational objectives. To document attendance and completion, a certificate of attendance is required. In these
circumstances, hours will be accrued on the basis of clock hours involved in the training.

10.6.2 Graduate courses relevant to professional practice taken for educational credit
offered by a regionally accredited academic institution of higher education. Each credit hour of a course is
equivalent to 5 CE hours.

10.6.3 Teaching an undergraduate or graduate level course in applied psychology at an
accredited institution. Teaching a 3 hour semester or quarter course is considered the equivalent of 5 CE credits.
No more than 5 CE credits may be completed in this manner for any renewal period and can be submitted only for
the first time that a course is presented. Appropriate documentation of teaching must include the listing of the
course in the school catalog and a letter from the academic institution stating that the course was taught.

10.6.4 Teaching of a workshop or conduction of a seminar on a topic of pertinence to the
practice of psychology. Credit earned for one day is a maximum of 2 credits, two days is a maximum of 3 credits,
and three days or more is a maximum of 5 credits. However, credit can be earned only once for teaching a
particular seminar or workshop and not be eligible for re-submission at any time. Appropriate documentation is
considered to be the brochure and demonstration of the workshop being held by the sponsoring entity.

10.6.5 Authorship, editing or reviewing of a publication. Credit may be earned only in the
year of the publication and is limited to the following:
10.6.5.1 Author of a book (maximum of 40 CE hours)
10.6.5.2 Author of a book chapter or journal article (maximum of 15 CE hours)
10.6.5.3 Editor of a book (maximum of 25 CE hours)
10.6.5.4 Editor of or reviewer for a scientific or professional journal recognized by
the Board (maximum 25 CE hours)
10.6.5.5 Proof of the above (10.6.5.1 - 10.6.5.4) must include the submission of
the work or documentation of authorship by copy of title pages.
10.6.6 Preparing and presenting a scientific or professional paper or poster at a meeting

of a professional or scientific organization. Up to 2 hours may be claimed for a poster presentation. Up to 3 hours
of credit may be claimed for each hour of paper presentation, with a maximum of 8 CE hours per paper. Listing
within the program and certificate letters of attendance at the meeting is appropriate documentation for both a
paper or poster presentation.

10.7  The Board reserves the right to reject any CE program, if it is outside the scope of the practice of
psychology.

10.8 The following will not be considered for credit: service to organizations; attending business
meetings of professional organizations; business management or office administration courses; group supervision;
or case conferences.
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2 DE Reg. 776 (11/1/98)
4 DE Reg. 983 (12/1/00)

(Break in Continuity of Sections)

13.0 License Renewal

13.1 Renewal notices will be mailed to the current address on file in the Board’s records in a timely
fashion to all psychologists and psychological assistants who are currently licensed or registered. It shall be the
responsibility of each psychologist and psychological assistant to advise the Board, in writing, of a change of hame
or address.

13.2  Continuing education requirements must be fulfilled as detailed in Section 10.0 of the Rules and
Regulations and submitted along with the established fee for renewal to be approved. The Board may, in its
discretion, grant a license renewal under the terms of a continuing education hardship extension pursuant to rule

13.3 If a psychologist or a psychological assistant fails to renew or obtain a hardship exception by July
31, he or she may renew at any time until August 31 of that same year, upon payment of a late fee. In accord with
Section 3507(b). whenever a license to practice or registration has expired, it is unlawful for the licensee/
reqgistration to practice while the license or reqistration is expired.
13.4  Proof of continuing education is satisfied with an attestation by the licensee that he or she has
satisfied the requirements of Rule 10.0.
13.4.1 Attestation may be completed electronically if the renewal is accomplished online. In the
alternative, paper renewal documents that contain the attestation of completion may be submitted.
13.4.2 Licensees selected for random audit will be required to supplement the attestation with
attendance verification pursuant to Rule 7.4.
13.5 Random post-renewal audits will be performed by the Board to ensure compliance with the CE

requirements.

13.5.1 The Board will notify licensees within sixty (60) days after the end of a license renewal
period (July 31 of odd-numbered years) that they have been selected for audit.

13.5.2 Licensees selected for random audit shall be required to submit verification within ten (10)
days of receipt of notification of selection for audit.

13.5.3 \Verification shall include such information necessary for the Board to assess whether the
course or other activity meets the CE requirements in Section 10.0, which may include, but is not limited to, the
following information:

13.5.3.1 Appropriate documentation as outlined in Rule 10.6: and/or

13.5.3.2 Proof of attendance. While course brochures may be used to verify
continuing education hours, they are not considered to be acceptable proof for use of verification of course
attendance;

13.5.3.3 Date and location of CE course;
13.5.34 Instructor of CE course;
13.5.3.5 Sponsor of CE course;

13.5.3.6 Title of CE course; and

13.5.3.7 Number of hours of CE course.

4 DE Reg. 984 (12/1/00)

*Please Note: As the rest of the sections were not amended, they are not being published. A complete set
of the rules and regulations for the Board of Examiners of Psychologists is available at: http:/
www.state.de.us/research/AdminCodeltitle24/
3500%20Board%200f%20Examiners%200f%20Psychologists.shtml#TopOfPage
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates
new text added at the time of the proposed action. Language which is strieken through indicates text being
deleted. [Bracketed Bold language] indicates text added at the time the final order was issued. [Bracketed
strekerth+reugh] indicates language deleted at the time the final order was issued.

Final Regulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt within the time
allowed of all written materials, upon all the testimonial and written evidence and information submitted, together
with summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a regulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exact text and citation of such regulation adopted, amended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

DEPARTMENT OF AGRICULTURE
PESTICIDES SECTION

Statutory Authority: 3 Delaware Code, Section 1237 (3 Del.C. §1237)
3 DE Admin. Code 601

ORDER

Pursuant to 3 Del.C. 81237 and 29 Del.C., §810111-10118, the State of Delaware, Department of
Agriculture, proposes the repeal of Regulation 19.0, Delaware Pesticide Rules and Regulations. This Regulation,
entitled Antifouling Paint Restrictions, became effective on or about September 1, 1987, in an effort to address
environmental and health concerns related to the use of organotins as marine antifouling paints. The Regulation
was revised on or about March 1, 1990, to conform with federal law, the federal Organotin Antifouling Paint Act of
1988.

As a result of federal government regulatory action, organotin products are not permitted to be used in the
United States, the last registration of an organotin antifouling paint product having been cancelled on or about
December 1, 2005 (see Federal Register: February 16, 2005 (Volume 70, Number 31) [Page 7941-7942]. No
products are available for use and Regulation 19 is outdated and unnecessary.

The repeal of Regulation 19.0 will result in a "Reserved" section for future use.

Written comments from the public concerning the repeal of Regulation 19 are solicited and should be
submitted to the Delaware Department of Agriculture, 2320 S. duPont Hwy., Dover, DE 19901, (attention: H. Grier
Stayton) on or before March 2, 2007.

601 Delaware Pesticide Rules and Regulations

(Break in Continuity of Sections)

19.0 ArntifeutngPairtRestretions Reserved
191 oF-the-pd ection
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* Please note that federal regulatory action renders Section 19.0 unnecessary, as originally published in
the November 2006 issue of the Register at page 833 (10 DE Reg. 833). Section 19.0, therefore, is being
repealed. As the other sections of the regulation are not affected, they are not being republished. For
more information, please refer to the November 2006 issue of the Register or contact the Department of
Agriculture, Pesticides Section. A complete set of the rules and regulations for the Department of
Agriculture is available at: http://www.state.de.us/research/AdminCodeltitle3/index.shtml#TopOfPage.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIvISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)
ORDER

Attendant Services 81915(c) Home and Community-Based Services Waiver Application

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, notice is hereby given
that the proposed regulation published in Volume 10, Issue 6 of the December 1, 2006 issue of the Delaware
Register of Regulations has been withdrawn.

Summary of Withdrawal

On October 31, 2006, the Division of Medicaid and Medical Services (DMMA) submitted a §1915(c) waiver
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application to the Centers for Medicaid and Medicaid Services (CMS) for approval. The DMMA announced a thirty-
day comment period for this Waiver application in the December 1, 2006 issue.

DMMA withdraws its proposed regulation published on December 1, 2006 at 10 DE Reg. 954 as of
February 1, 2007. Eligible clients will continue to be placed in the State's Attendant Services Program. This option
offers more services to the client population then would be available under the Waiver.

*For more information, please refer to the December 2006 issue of the Register at page 954 (10 DE Reg.
954) or contact the Department of Health and Social Services, Division of Medicaid and Medical
Assistance. The rules and regulations for the Department of Health and Social Services are available
online at: http://www.state.de.us/research/AdminCode/title16/index.shtml#TopOfPage.

DIVISION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

ORDER

Long Term Care Medicaid
20400.9.1.1 Treatment of Special Needs Trusts

NATURE OF THE PROCEEDINGS

Delaware Health and Social Services ("Department") / Division of Medicaid and Medical Assistance
(DMMA) initiated proceedings to amend a rule in the Division of Social Services Manual (DSSM) used to determine
eligibility for the Medicaid Long Term Care Program. The Department's proceedings to amend its regulations were
initiated pursuant to 29 Delaware Code Section 10114 and its authority as prescribed by 31 Delaware Code
Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code
Section 10115 in the December 2006 Delaware Register of Regulations, requiring written materials and
suggestions from the public concerning the proposed regulations to be produced by December 31, 2006 at which
time the Department would receive information, factual evidence and public comment to the said proposed
changes to the regulations.

SUMMARY OF PROPOSED CHANGE

Statutory Authority
Section 1917(d)(4)(A) of the Social Security Act, Liens, adjustments and recoveries; transfer of assets

Background

In 1993, Congress created an exception under the amendments to the Omnibus Budget and
Reconciliation Act (OBRA '93) which specifically authorized the use of Supplemental Needs Trusts for the benefit
of individuals who are under the age of 65 years and disabled according to Social Security standards. The Social
Security Operations Manual authorizes the use of Supplemental Needs Trusts to hold non-countable assets. A
special needs trust is a revocable or irrevocable trust established with the assets of a client under age 65 who
meets the Supplemental Security Income (SSI) program's disability criteria. The trust must be established for the
client's benefit by his parent, grandparent, legal guardian, or a court.

Summary of Proposed Change

The purpose of this amendment is to correct a procedural error in the DSSM policy manual and to provide
consistency with the Social Security's Program Operations Manual System (POMS) for the purposes of
determining eligibility for Long Term Care Medicaid. Guidance for this regulatory action is based on POMS SI
01120.203.

Current policy states "The Medical Review Team (See Section 20102.2.2) has determined that the
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individual is disabled using the State of Delaware's Determination of Disability for Medicaid procedure."
Determining disability is not a function that is performed by the Medical Review Team. The revised policy states
that the individual should be disabled according to the SSI standards.

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE

The State Council for Persons with Disabilities (SCPD) offered the following observations and
recommendations summarized below. DMMA has considered each comment and responds as follows:

SCPD understands that the rationale for the amendments is to correct some references to achieve
conformity with federal standards. The current regulation literally requires the trust beneficiary to be a current SSI
or SSDI beneficiary. To the contrary, federal law only requires the beneficiary to meet SSI medical disability
standards.

First, it is preferable for DMMA to delete the reference to conducting the disability assessment based on
DDS criteria. SCPD previously endorsed substituting a reference to SSI standards for DDS standards in the
context of pooled trusts. See DMMA final regulations adopted at 10 DE Reg. 558 (September 1, 2006).

Agency Response: DMMA acknowledges the concurrence.

Second, it is likewise preferable to delete the requirement that the beneficiary be "receiving either Title Il or
SSI benefits". The attached SSA POMS SI 01120.203 and Section 1614(a)(3) of the Social Security Act only
require that the beneficiary meet SSI medical disability criteria.

Agency Response: The receipt of either Title Il or SSI benefits provides staff with the knowledge that the
client meets the medical criteria without requiring additional proof.

Third, DMMA's deletion of the reference to the Medical Review Team determining eligibility is problematic.
The Division recites as follows:

Determining disability is not a function that is performed by the Medical Review Team. The revised policy
states that the individual should be disabled according to the SSI standards.

The concern with these statements is that some expert needs to make a medical decision that the
beneficiary meets the SSI medical disability standards. If the beneficiary is a current SSI recipient, then DMMA can
simply defer to that status. However, there will be some individuals who are not current SSI recipients who
nevertheless meet SSI medical disability standards. If the Medical Review Team will not perform the necessary
assessment for such individuals, who will?

For these reasons, DMMA may wish to consider revising its second bullet as follows:

The individual meets the medical disability standards of the SSI program as defined in Section 1614(a)(3)
of the Act. For current SSI or SSDI beneficiaries, DMMA will defer to the SSA's determination of medical disability.
For non-SSI or SSDI beneficiaries who have already been determined to meet SSI medical disability standards as
a prerequisite for eligibility for other DMMA programs (e.g. CCADP), DMMA will defer to that determination. For
other individuals, the determination that the individual meets SSI medical disability standards will be made by the
Medical Review Team (described in §20102.2.2) or receipt of expert medical certification acceptable to the
Division.

Agency Response: See DSSM 20350.10.2 for disability determination criteria. DMMA has made no
change to the rule language based on this comment.

FINDINGS OF FACT:

The Department finds that the proposed changes as set forth in the December 2006 Register of
Regulations should be adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Division of Social Services
Manual related to proof of disability used in determining eligibility for the Medicaid Long Term Care Program is
adopted and shall be final effective February 10, 2007.

Vincent P. Meconi, Secretary, DHSS, 01/16/2007
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DMMA FINAL ORDER #07-05
REVISION:

20400.9 Exceptions to the Trust Eligibility Policy
Two exceptions to the trust eligibility policy are Special Needs Trusts and Pooled Trusts for disabled individuals.
20400.9.1 Special Needs Trusts

A special needs trust contains the assets of an individual under age 65 who is disabled. It is established for the
benefit of the individual by a parent, grandparent, legal guardian of the individual or a court. The trust may also
cntain the assets of other individuals.

20400.9.1.1 Treatment of Special Needs Trusts

For individuals under age 65 the exceptions to the Medicaid eligibility rules continue even after the individual
becomes age 65. No additional assets may be added to the trust after the individual reaches age 65. If assets are
added they will not be exempted and are subject to penalties. To qualify as a special needs trust, the following
conditions must exist:

» The trust must be established solely for the needs of a disabled individual who is under age 65.

e The individual is receiving-eitherFitleH-er-SSHbenefitsasa-disabled-individualk {rthis—ease-we-would

aceeptthedisability-determination-madeforthese-programs disabled as defined by the SSI program in
1614(a)(3) of the Act.

» The trust must be established by the disabled individual's parent(s). grandparent(s). legal quardian(s) or a

court.

In addition to the above criteria, the trust must state that upon the individual's death all remaining assets and funds
should be paid to the State agency up to the amount paid in Medicaid benefits on the individual's behalf.

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Section 311 (18 Del.C. 311)
18 DE Admin. Code 704

ORDER

704 Homeowners Premium Consumer Comparison

After publication of proposed Regulation 704 in the Delaware Register of Regulations on December 1,
2006, the public comment period on the proposed regulation remained open until January 3, 2007. Public notice of
proposed Regulation 704 in the Register of Regulations and two newspapers of general circulation was in
conformity with Delaware law. Written comments were received into the record from two trade associations that
represent insurance companies that write homeowners insurance in the State of Delaware.

Summary of the Evidence and Information Submitted
The proposed regulation was promulgated to provide a method whereby Delaware homeowners insurance

consumers would have the ability to compare premium rates of all insurers in Delaware. Each insurer would be
required to submit information about its rates in response to a survey established by the Department. Insurers with
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less than one percent of the market would be required to fill out a less comprehensive survey. The insurers would
be required to maintain records of all estimates provided to consumers and would also be required to provide a
direct email response to the consumer confirming receipt of the quote request. All rate data for the website
comparison would have to be filed with the Department annually on March 1st of each year except for 2007 when
the information would be due by April 1st.

The insurers were generally supportive of public accessibility to such rate comparison data. By and large
they were concerned about the amount of detail required by the regulation, the difficulties in providing email
receipts and the potential for misunderstandings and unintended reliance by the consumers on the sample rates
based on hypothetical situations that did not take into account the specific risks and background information that is
already available by direct contact with the consumer. All of the insurers acknowledged that they currently provide
direct to consumer rate quotes by telephone or website utilities. The purpose of the regulation would be to allow the
consumer to look at rates from several companies on one website rather than or prior to accessing individual
company websites or making individual calls to particular insurance companies.

Findings of Fact

Members of the public generally and the insurance consumer in particular have a vested interest in having
that information available that will allow the consumer to make an informed and knowledgeable decision about
insurance coverage. This regulation allows the consumer to utilize an objective information base that is not
sponsored by any insurer or insurance agent. It will be designed with sufficient notice to the consumer that the
comparative data is based on sample or hypothetical situations and that the information is not a rate quote or
binding upon the particular insurer that submitted the information. Nevertheless, each insurer will be required to
provide accurate data as part of their obligations under the regulation. The fact that the data has to be submitted on
an annual basis avoids the problems inherent in using stale information. While suggesting different approaches,
the insurers were supportive of the public's right to know the premium costs for consumer homeowners insurance.
There is no basis to amend or revise the substantive provisions of the proposed regulation based on the comments
received.

Decision and Order

Based on the provisions of 18 Del.C. §8311 and 2501 et seq. and the record in this docket, | find that there
is substantial evidence in favor of the adoption of this regulation to become effective on February 11, 2007.

Text and Citation

The text of the proposed amendments to Regulation 704 last appeared in the Register of Regulations Vol.
10, Issue 6, pages 967-968, December 1, 2006.

IT IS SO ORDERED this 5th day of January, 2007.

Matthew Denn
Insurance Commissioner

* Please note that no changes were made to the regulation as originally proposed and published in the
December 2006 issue of the Register at page 967 (10 DE Reg. 967). Therefore, the final regulation is not
being republished. Please refer to the December 2006 issue of the Register, page 967, or contact the
Department of Insurance for more information.

A complete set of the rules and regulations for the Department of Insurance are available at:
http://www.state.de.us/research/AdminCodeltitle18/index.shtml#TopOfPage
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DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Section 311 (18 Del.C. §311)
18 DE Admin. Code 1215

ORDER

1215 Recognition of Preferred Mortality Tables for use in Determining Minimum Reserve Liabilities

After publication of proposed Regulation 1215 in the Delaware Register of Regulations on December 1,
2006, the public comment period on the proposed regulation remained open until January 3, 2007. Public notice of
proposed Regulation 1215 in the Register of Regulations and two newspapers of general circulation was in
conformity with Delaware law. No public comment was received by the Department of Insurance in response to the
public notice.

Summary of the Evidence and Information Submitted

The purpose of this new regulation is to recognize, permit and prescribe the use of mortality tables that
reflect differences in mortality between preferred and standard lives in determining minimum reserve liabilities in
accordance with 18 Del.C. §8311 and 1113 and Sections 5.1 and 5.2 of Regulation 1212. The proposed regulation
adopting new tables more accurately reflect differences in mortality in determining minimum reserve liabilities for
certain life products. This regulation was prepared as a model regulation to promote the uniform use of such tables
by the respective regulators throughout the country by the National Association of Insurance Commissioners of
which Delaware is a member.

Findings of Fact

Based on the adoption of the model regulation by the National Association of Insurance Commissioners
and the lack of opposition to the regulation, | find that there is substantial evidence in favor of the adoption of the
regulation.

Decision and Order

Based on the provisions of 18 Del.C. §8311 and the record in this docket, | hereby adopt Regulation 1215
to be effective on February 11, 2007.

Text and Citation

The text of the proposed amendments to Regulation 1215 last appeared in the Register of Regulations Vol.
10, Issue 6, pages 968-970, December 1, 2006.

IT IS SO ORDERED this 5th day of January, 2007.

Matthew Denn
Insurance Commissioner

1215 Recognition of Preferred Mortality Tables for use in Determining Minimum Reserve Liabilities

(Break in Continuity of Sections)

7.0 Effective Date
7.1 The effective date of this regulation shall be [Marel=E February 11], 2007.
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* Please note that no changes were made to the regulation, except to Section 7.0, as originally proposed
and published in the December 2006 issue of the Register at page 968 (10 DE Reg. 968). Therefore, the
final regulation, in its entirety, is not being republished. Please refer to the December 2006 issue of the
Register, page 968, or contact the Department of Insurance for more information.

A complete set of the rules and regulations for the Department of Insurance are available at:

http://www.state.de.us/research/AdminCode/title18/index.shtml#TopOfPage

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 314 and 3403 (18 Del.C. 88314 & 3403)
18 DE Admin. Code 1501

ORDER

1501 Medicare Supplement Insurance Minimum Standards

After publication of proposed Regulation 1501 in the Delaware Register of Regulations on November 1,
2006, the public comment period on the proposed regulation remained open until January 3, 2007. Public notice of
the proposed amendment to Regulation 1501 in two newspapers of general circulation was in conformity with
Delaware law. Since the public notice of the proposed amendments to the regulation was not published in two
newspapers of general circulation until November 30, 2006, the comment period remained open until January 3,
2007. There was one favorable comment received by the Department of Insurance from the State Council for
Persons with Disabilities in response to the public notice in the Register of Regulations or the two newspapers of
general circulation in the State of Delaware.

Summary of the Evidence and Information Submitted

Prior to the amendment effective on September 15, 2004, section 17.4.4 provided that all insurers had to
make Plans A, B, C and F available in the State. The September 15, 2004 amendment contained a typographical
error that resulted in the requirement that only Plan A be made available. The purpose of this amendment is to
reinstate the original requirement that all insurers make Plans A, B, C and F available in the State. The State
Council for Persons with Disabilities was in favor of the proposed change because of its favorable impact on
Delaware consumers.

Findings of Fact

The purpose for this amendment is to reinstate the original requirement that all insurers make Plans A, B,
C and F available in the State. There were no objections to the adoption of the proposed changes to the regulation.
| find that the proposed change does nothing more that reinstate a long standing requirement in Delaware and
makes more choices available for consumers in this State.

Decision

Based on the provisions of 18 Del.C. 88311 and 3403, and the record in this docket, | find that there is
substantial evidence in favor of the adoption of the proposed amendment to Regulation 1501 to become effective
on February 11, 2007.

Text and Citation

The text of the proposed amendments to Regulation 1501 last appeared in the Register of Regulations Vol.
10, Issue 5, pages 802-804, November 1, 2006.

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007



http://www.delawareinsurance.gov/

1308 FINAL REGULATIONS

IT IS SO ORDERED this 5th day of January, 2007

Matthew Denn
Insurance Commissioner

* Please note that no changes were made to the regulation as originally proposed and published in the
November 2006 issue of the Register at page 802 (10 DE Reg. 802). Therefore, the final regulation is not
being republished. Please refer to the November 2006 issue of the Register, page 802, or contact the
Department of Insurance for more information.

A complete set of the rules and regulations for the Department of Insurance are available at:
http://www.state.de.us/research/AdminCodetftitle18/index.shtml#TopOfPage

DEPARTMENT OF JUSTICE
DivisioN oF FRAUD AND CONSUMER PROTECTION

Statutory Authority: 6 Delaware Code, Section 2432A(h) (6 Del.C., §2432A(h))
ORDER

Debt Management Services

A public hearing was held to receive comments related to the Delaware Uniform Debt Management
Services Act authorized under 6 Del.C. §2432A(h). Notice was provided as required under the Administrative
Proceedings Act in the Register of Regulations at 10 DE Reg. 804 (11/01/06) as well as in the News Journal and
Delaware State News on October 26, 2006. 29 Del.C. §10115.

The Director of Consumer Protection was designated by the Attorney General to conduct the public
hearing held at 10 a.m. on December 11, 2006 in the Carvel State Office Building, 6th floor, 820 N. French St.,
Wilmington, DE 19801.

SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED

Written Comment:
1. Ralph S. Lewis, Chief Operating Officer of Able Debt Settlement, Inc. submitted a letter dated
December 5, 2006 on behalf of ARCUS/ADSI.
ARCUS/ADSI has requested a stay of enforcement of any adopted rules and regulations until June 1, 2007
pending formal interpretations. Generally the following problem areas were identified:
e Operation of the Act is dominated and controlled by the regulated industry.
e Operation of the Act provides no real benefit to the State.
e Operation of the Act interferes with unintended business activities
e Operation of the Act discriminates against consumers and small business.
e Operation of the Act is anti-competitive by increasing services providers expenses.
e Operation of the Act provides no greater protection for consumers and does not:
e Prevent creditors from applying fraudulent scoring schemes used to artificially adjust
financial arrangements with consumers without regulatory review.
*  Prevent creditors from alleging "universal default" or similar language to extort money
or adjust financial arrangements with consumers without justification; and does not
« Provide an automatic-stay against civil actions or harassment by creditors, debt-
collectors or their collection attorneys while consumers are enrolled in and in
compliance with a debt management-settlement program; and
* Operation of the Act further discriminates and is anti-competitive by allowing one party to a
contract, such as a creditor, to solicit the services of a person no subject to the arduous
process required under this Act while requiring another party to the same contract, such as a
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consumer, to find a services provider of essentially similar tasks willing and able to comply
with the Act."
More specifically, comments were made to the following rules:

1.2.4 The commenter thought that a distinction should be made between debt management
services and debt settlement services viz. a debt management company holds the clients funds used for payment
of the debt and a debt settlement company does not control client funds other than service fees.

4.2.1 The commenter recommended that the audit must establish a net worth consistent with
the licensing of similar business activities.

4.2.3 The commenter objects to state bonding requirements for companies with national
insurance coverage.

4.2.4 The commenter objects to the approval requirements for the insurance as an
unreasonable interference with business activities.

4.2.4.4 The commenter objects "to this rule subject to interpretation and compliance
capabilities through their respective insurance carriers."

4.2.6 The commenter objects to this rules absent an inclusion of an industry standard and
mentions four models for debt settlement services providers - qualified, objective, arrangement, and negotiated.

4.2.8 The commenter objects to "ordered educational programs."

4.2.12 The commenter objects to the license fee of $2000 as excessive.

4.5 The commenter objects to the 10 days permitted to request a hearing and suggests 30
days.

5.3.8 The commenter objects to the renewal requirement that information is presented
regarding the number of individuals who successfully complete a debt management plan without interpretation.

5.6 The commenter objects to the 10 days permitted to request a hearing and suggests 30
days.

6.2 The commenter objects to the requirement for a educational program.

7.2.3 The commenter objects to the 10 days permitted to request a hearing and suggests 30
days.

8.0 The commenter objects to the requirement that an artificial entity be represented by an
attorney and suggest a "Certificate of Authority"

13.3 The commenter objects to the requirement that notice is provided to the Director of
Consumer Protection when civil litigation is filed noting a potential for abuse.

13.4  The commenter objects to being required to notify the Director of Consumer Protection of
changes except in the case major business activities that affect the ability of the licensee to perform under its
agreements with consumers.

2. Caren Lock Hanson, Board member, The Association of Debt Settlement Companies (TASC)

submitted a letter dated November 30, 2006. She offered five comments:

a. Postpone Enforcement: TASC has requested that enforcement begin September 1, 2007
so members would have sufficient time to comply with the new law.

b. Cost of Registration: TASC recommends that the license fee of $2000 be reduced to $500

C. Certified Counselor Program: TASC recommends expeditious processing for companies
seeking approval of approved certification programs.

d. New Contracts: TASC understands that companies provided services prior to the effective
date of January 17, 2007 are not required to be licensed if they enroll no new Delaware clients.

e. Insurance Requirement: TASC believes that the insurance requirement under the

Delaware act should have been $250,000.

3. Leslie Linfield, Esqg. submitted comments from the Institute for Financial Literacy dated
November 23, 2006. The Institute for Financial literacy is a non-profit organization whose mission is making
financial literacy education available to adults. The Institute has established the Center for Financial Certification to
provide professional development and training for individuals in the fields of financial counseling and education. A
certification program for a Certified Personal Finance Counselor (CPFC) was submitted to the Attorney General in
August, 2006 for approval under the Delaware Uniform Debt-Management Services Act and is pending. The
following are comments to specific proposed rules:
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4.2.7 The commenter proposes that documenting the approval of a 'certifying organization'
should occur outside formal rulemaking by an authorized staff person for expediency.

4.2.7.1 The commenter notes that some certification such as by the Association of Financial
Counseling and Planning Education mention in Rule 4.2.7.1 require two years of experience prior to certification.
Thus an organization using that program could not produce proof of certification within 12 months. In addition, the
inclusion of a named organization in the rules implies and endorsement of the organization by the Attorney General
mitigating in favor of a mechanism for approval outside the formal rulemaking process.

4.2.7.2 The National Foundation for Credit Counseling requires membership to use its certification
program and all members must be non-profit associations. The act includes providers who are "for profit."
Including a organization by name implies endorsement by the Attorney General.

4.2.7.4 The commenter recommended a better defined criteria and time-line for re-approval.
Training should include "money management, credit, debt management, basic investor education and risk
management tools such as insurance." Programs should also include communication, counseling and a code of
ethics.

4, Mark Guimond, Executive Director, submitted comments on behalf of the American Association
of Debt Management Organizations (AADMO) dated December 11, 2006. AADMO is a trade organization whose
members include credit counseling agencies, debt management organization, credit counselors, personal finance
educators, credit and debt information educators, consumer lawyers, etc. Their comments follow:

Definitions

The Act should use either "consumer" or "individual" and not both. The term "individual" is
preferred. The term should be defined to refer to "consumer debts.” AADMO recommends a change to the
definition of "Debt-management services", viz. "services as an intermediary between an individual and 1 or more
creditors of the individual for the purpose of obtaining concessions for debts for goods or services that are used
primarily for personal, family, or household purposes."

Concessions

The definition in the Act for "concessions" does not recognize that following a judgment against a
debtor, the concessions may be no better than the original contract but better than the judgment.

Accreditation

The terms used in the definition and rule regarding "accreditation," e.g. "prescribed”, "standard,"
and "industry," are ambiguous. Moreover, there is no penalty for violating an accreditation standard. Presently, the
standards are self-generated guidelines published by the trade organizations. There is no applicable business
standard applicable to all groups in the industry. AADMO recommends that the state adopt specified criteria for
organizations to meet. Accreditation providers should be required to make application for approval to substantiate
their programs and provide the certification materials, qualification of the providers, and disclosure of financial
arrangements with the trade organizations. Approval should not depend on the rule making process. They do not
recognize the term "BYGI" in the Rule and object to including a standard - 1SO9001:2000 - as an organization.
AADMO support the certification of counselors but the Rule is unnecessarily restrictive. There is no definition of
the term "proctor” and it is thus ambiguous.

Counselor Certification

AADMO finds the requirements for certification unnecessarily restrictive and objects to the
requirement for a proctor which is not fully defined.

Applications

The bond requirement places the requirement on a corporate entity and not a "person” that is a
broadly defined term under the act.

Report of successful debt management plan completions upon license renewal.

AADMO believes that Rule 5.3.8 is insufficient to address the various possible outcomes for clients
in debt management plans and identify which outcomes are a "success." For example, a debtor may, during the
course of a debt management plan, be able to leave the plan and resume the regular payments to a creditor.

Debt management service requirements

AADMO obijects to the requirement for a written disclosure in Rule 6.2.2. A record of a disclosure

rather that one "in writing" should be sufficient.

5. Jenna Keehnen, Executive Director, submitted comments for the United States Organizations for
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Bankruptcy Alternatives (USOBA) dated December 10, 2006.

Ms. Keehnen raised concerns with specific rules and offered alternative language. She suggested
that since debt settlement companies do not hold client funds, the Rule 4.2.1 should be modified as follows:

4.2.1 "In the event that an applicant company holds client funds in trust for the purpose of
distribution to creditors, an audited review by a certified accountant of the applicant's financial statements for the
two years preceding the application or the period of existence, whichever is less."

The balance of a trust account is not a reasonable measure for the bond in 4.2.3.1 since debt
settlement companies do not hold or distribute client funds. She suggested instead,

4.2.3.1 "The amount of the bond may be required to be increased after consideration of the value
of the applicant's business in Delaware and the balance of the trust account, in the event that the applicant does
not hold or distribute client funds, a lowered bond amount may be approved with the consent of the Attorney
General."

Since the debt settlement companies do not hold the clients' funds, she suggested that Rule 4.2.5
should state:

4.2.5 "ldentification of trust accounts and an irrevocable consent permitting the Attorney
General and/or the designee(s) of the Attorney General to review and examine accounts along with an overdraft
notification agreement, if applicant does not hold client funds or distribute funds to creditors they are exempted
from this requirement.”

Generally, she recommended not including approved accrediting organizations or certification
programs in the body of the rule but rather by informal listing on the web page as follows:

4.2.6 "Evidence of accreditation by an independent accrediting organization approved by the
Director of the Consumer Protection Unit of the Attorney General's Office that assures compliance with industry
standards. A list of organizations that have been approved can be found on the website provided in 3.1.2 or a
request can be sent in writing to the address provided in 3.1.1."

4.2.7 "Documentation of counselor certifications or a statement that a counselor will become
certified within 12 months of employment. Certification shall be by a bona fide third-party provider approved by the
Director of the Consumer Protection Unit of the Attorney General's Office. A list of organizations that have been
approved can be found on the website provided in 3.1.2 or a request can be sent in writing to the address provided
in3.1.1."

Because debt settlement companies do not hold and distribute funds, the following changes were
recommended for proposed Rules 5.3.4., 12.1.1, and 12.1.2:

5.3.4 "In the event that applicant company holds client funds in trust for the purpose of
distribution to creditors, an audited review by a certified accountant of the applicant's financial statements for the
two years preceding the application or period of existence, whichever is less."

12.1.1 "A file for each consumer containing the preliminary financial analysis prepared for he
consumer, the original agreement, the consumer's total income along with the debt balance, copies of the periodic
statements provided to the consumer, and if applicable: the monthly payment due each creditor."

12.1.2 "A. If applicant enrolls clients into debt management plans (DMP) an activity record
for each consumer including the account number, name, address, date of the agreement, total indebtedness,
monthly receipts including the date of receipt, any fees charged, amounts disbursed to creditors including the
payment date, and the estimated term of the agreement. The record shall also include any action taken to recover
unpaid fees that may be owed by a consumer who has cancelled an agreement.

B. If applicant enrolls clients into a debt settlement program T-whereby applicant
does not hold client funds and does not distribute funds to creditors, the applicant does not hold client funds and
does not distribute funds to creditors, the applicant will provide an activity record for each consumer including the
account number, name, address, date of the agreement, total indebtedness, any fees charged and the estimated
term of the agreement. The record shall also include any action taken to recover unpaid fees that may be owed by
a consumer who has cancelled an agreement."

6. Ivan L. Hand, Jr., President and CEO of Money Management International (MMI) submitted
comment in a letter dated December 8, 2006. MMI is the largest credit counseling organization in the country and
maintains 135 in-person counseling offices in 22 states. It is accredited by the Council on Accreditation and taken
leadership roles in the National Foundation for Credit Counseling and the Association of Independent Credit
Counseling Agencies. The following changes are recommended for the reasons given:
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A. Exemptions

2.1.1 ...receives no compensation from the individual receiving services era-creditorof

Creditors are moving away from "fair share" contributions and instead offering grants. As
long as the consumers are not paying a fee, the purpose of the act is served by exempting providers who are
compensated by creditors.

2.3 "The Delaware Uniform Debt Management Services Act and these regulations do
not apply to agreements entered into with Delaware residents prior to the effective date so long as residents have
the option to terminate those agreement."

B. General Application and Renewal Requirements

4.1.13 [sic] "ldentification of every state in which, during the five years immediately
preceding the application, the applicant has provided debt management services to the states' residents."

Asking about where an applicant has done business will help a reviewer understand the
business structure. Using the word 'state’ is better understood than ‘jurisdiction.’

4.1.14 [sic] "the names and addresses of all employers of each non-volunteer director
during the 10 years immediately preceding the application."

The volunteer Board members should not be burdened with this requirement.

4.1.15 [sic] "the process(es) by which individuals and the applicant will inform each other
within a reasonable period of time if they have knowledge that a creditor rejects or withdraws from an individual's

plan."

Both the client and provider should have an obligation to communicate changes to each
other.

4.2.6.3 Delete The correct organization may have been BVQi, Inc. It's process, 1S0:9001
is listed.

4.2.12 ....in the amount of $2668 $1000.

5.3.1 ..fee of $1666 $500.

The current fees are excessive compared to other states and may discourage quality
CCO's from assisting Delaware residents.

4.3.1 will make a preliminary decision on a completed application within £26 90 days
unless additional information is needed. In that case, the period is extended by 68 45 days.

Three months is an adequate time to review an application.

5.3.6 A statement detailed accounting disclosing the total amount of money received on
behalf of each individual debtor who resides in this State to pay creditors, ard including for each individual debtor
the amount distributed to each creditor in the 12 months immediately preceding the renewal application, if any.

5.3.7 Fhegrossameountof-A-summaryraccounting-efthe.....

These changes clarify the requirement.

C. Criminal Records Checks

The finger printing requirement for the records check is burdensome and difficult. Rules

4.2.2,4.2.2.1, and 4.2.2.4 should delete any reference to the fingerprint requirement.
D. Bonding and Insurance Requirements

4.2.3 ...$56;660 $25.000...

4.2.3.1 ...The amount of the bond may be reguiredte-be-inecreased- decreased...

424 ...$566-000- $50.000 ...

4.2.4.2 ...no greater that $5600 5% of the applicant's net worth according to its audited
financial statements for the previous year.

4.2.4.3 ...applicant without the-apprevalof providing prior notification to..

5.3.5 Ewdence of insurance |n an amount equal to %he—la%ge%ef%%@—@@@ $50.000 ef

The bond and insurance Ievels are excessive for a smaII state and may not be affordable
for some CCO's. It may be difficult to obtain a policy with a $5000 deductible provision.

A deductible no greater than twenty times the net worth of the CCO should protect
against a company being unable to pay the deductible. Moreover, it may be difficult to obtain a policy that cannot be
cancelled by the license without the approval of the Consumer Protection Unit.

E. Disclosures
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Generally, the disclosure requirements are repetitive and may discourage consumers. The
following language is offered:

4.2.13 "Evidence demonstrating when and how the applicant informs individuals about
the benefits and potential negative consequences of the Plans."

Rule 6.1 should be revised to be specific to debt management services since many
providers offer other unregulated services such as personal crisis counseling, bankruptcy counseling, etc.

6.1 "Before entering into an agreement for debt management services, a licensee
must provide an itemized list of debt management goods and services in the debt management agreement for
services, which will be executed prior to providing debt management services and which will disclose all applicable
fees as required under 6 Del.C. §2417A."

Internet access will allow a client to easily review the financial analysis and plan and is
enabled with the following change:

6.2.1 "given provided access to a copy of the financial analysis and plan."”

A separate record of disclosures is burdensome. The purpose of the statute is served if
the information is contained in the agreement. The following change is recommended.

6.2.4 "given the separate disclosures required under 6 Del.C. 82417A(d) in writing in
the debt management agreement prior to the execution of such agreement."

New language is proposed for inclusion in Rule 6.3 since the providers are not always
informed of creditor concessions and concessions may be lost if payments are missed.

6.3 "Agreements must include the following provisions required under 6 Del.C.
§2419A: the services to be provided; the amount, or method of determining the amount, of all fees, individually
itemized, to be paid by the individual; the schedule of payments to be made by or on behalf of the individual,
including the amount of each payment, the date on which each payment is due, and an estimate of the date of the
final payment; if a plan provides for reqular periodic payments to creditors, each creditor of the individual to which
payment will be made, and the amount owed to each creditor; that the individual may cancel the agreement; that
the individual may contact the Director with any questions or complaints regarding the provider; and the address,
telephone number, and Internet address or website of the Director."

The format of the 'Right to Cancel' notification should allow for flexibility be revising Rule

6.3.1.

6.3.1 "Agreements must be accompanied by the 'Notice of Right to Cancel' in bold-face
type surrounded by a bold black line as required under 6 Del.C. §2420A or other prominent disclosure explaining
the client's right to cancel the agreement."

Providers should be permitted to charge a fee for plan enroliment since creditor 'fair share'
payments are decreasing. A new Rule 6.4 could provide:

6.4 "Applicants may charge a fee not exceeding $100 for consultation, obtaining a
credit report, setting up an account, or the like."
F. Complaints

The CCO's want assurance that they will be notified as soon as possible when a
consumer complaint is received by the Consumer Protection Unit and propose the following revisions to Rules
7.2.1and 7.2.2.

7.2.1 "If, after review and/or investigation, including seeking input from the licensee who
is the subject of the complaint, there is insufficient evidence to support a finding the licensee is in violation of the
Debt Managements Services Act or the lawful rules promulgated under the Act, the Director may sua—spente
dismiss the complaint on his or her accord.

7.2.2 "If, after review and/or investigation, including seeking input from the licensee who
is the subject of the complaint, there is sufficient evidence to support a finding the license is in violation of the Debt
Management Services Act or the lawful rules promulgated under the Act, the Director may:"

G Hearings and examinations

The following change is recommended to Rule 8.2 so that organizations will not be
discouraged from obtaining licenses because of the legal costs associated with hearings.

8.2 "An individual may represent himself or herself in a hearing. An-artificial-entity A
person who is not an individual may be represent by an officer of the person or shall be represented by an attorney
authorize to practice law in Delaware."

It is recommended that examinations under Rule 12.1 be allowed "off-site." Rule 12.1.1
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should be modified to allow for "evidence" of periodic statements rather than copies. The requirement that a list be
"alphabetical" should be deleted from Rule 12.1.1.
H. Trust account

The predominant practice when a plan is terminated is to disburse the remainder in the
trust account to creditors because it is operationally difficult to cancel the disbursement. The practice should be
permitted since the money is owed to the creditor. Rule 11.4 could be revised to include the qualifier "if requested
to do so." New provisions were suggested that permit clients to request that a payment date be changed by the
creditor to correspond to the date payment is made on the plan so that there is one due date for all creditor
payments.

11.8  '"Trust account disbursements should coordinate with the due dates established

by each creditor.

11.8.1 Providers may require their clients to have their creditor due dates changed to
correspond with the due date for their debt management services payments in order to comply with 6 Del.C.

8§2422A(c)(2)(B).

11.8.2 Once a provider has received verified funds for disbursement from a client, the

funds should be disbursed before the next scheduled creditor due date.
l. Referrals

The regulations should permit referrals and permit fees related to the referral. Permitted
referrals would not include "lead generators" of diverting consumers from one type of service provider to another
for a fee. Locater services should be allowed so that servicing organizations in the credit counseling industry can
connect consumers with credit counseling agencies. The recommended Rule follows.

13.5 "Payments made by or to licensees that do no more that cover the cost of
informing consumers of meaningful alternatives for resolving their financial problems do not violate the Delaware
Uniform Debt Management Act."

J. Advertising

A rule was proposed relating to the advertising.

13.6 "A provider, when exclusively advertising debt-management services, shall
disclose in an easily comprehensible manner the information specified in §2417A(d)(3) and (4) of the Delaware
Debt Management Services Act in all television, radio, and Internet advertisements."

K. Penalties, Liabilities, Defense

The exposure for liability may discourage providers from offering services in Delaware and
limit options to residents. The following rules are proposed to limit exposure while providing an appropriate remedy
for the consumer:

13.7 "A provider may be fined up to one thousand dollars for each violation of the
Delaware Debt Management Services Act.

13.8 If an individual voids an agreement pursuant to §2425A(a), the individual may
recover in a civil action the total amount of the fees, charges. money. and payments made by the individual to the
provider plus interest in the amount of ten percent (10%) per year, in addition to the recovery.

13.8.1 Subject to subsection (d) §2435A(d), an individual aggrieved by a provider's
intentional violation of the Delaware Debt Management Services Act may recover in a civil action from the provider
and any person that caused the violation: compensatory damages for injury-cause by the violation; and
reasonable attorney fees and costs.

13.8.2 If, in connection with a violation, the provider has received more money that
authorized by an agreement or by this law, the defense of good faith error is not available unless the provider
refunds the excess within five business days of learning of the violation."

L. Language requirements

Translating documents may be cost prohibitive for some providers especially when only a
few clients use that language. The following rule is proposed:

13.9 "The disclosures and documents required by the Delaware Debt Management
Services Act must be in English. If a provider communicates with an individual primarily in any language other than
English, and the provider communicates with more that 25% of its new debt management clients in any given year
in the other language, the provider must furnish a written translation in the other language of the disclosures and
documents required by the Act.”
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7. Robert E. Fisher, Esq. submitted comment in a letter on December 11, 2006 at the public hearing.
Mr. Fisher is senior legal counsel for Take Charge America, Inc., (TCA) a non-profit credit counseling organization
incorporated in Arizona. TCA serves clients who reside in Delaware.

Like the NCCUSL model act the Uniform Delaware Debt Management Services Act is a "lengthy
and complex piece of legislation" that is a "well-intentioned but profoundly misguided law" that cannot be fixed by
rules. Comments to specific rules are summarized as follows:

1.1 The reference to the statutory definitions omitted "State."

1.2.4 A definition for Debt Management Services exists in the Act and should not be expanded
in the rules. Debt management services does not include debt settlement and to equate them is an inherent flaw in
the model law.

1.2.5 The rule contains a typo and the word "Services" should be added.

4.2.2.1 Obtaining fingerprints from a local law enforcement agency is burdensome and should
permit fingerprints from other providers of fingerprint services but permitting the Attorney General to reject
unsatisfactory fingerprint cards.

4.2.2.1 The amount of the mandatory minimum bond is not rational and unduly burdens interstate
commerce. This is a departure form the model act from NCCUSL that permits a bond to go down. The factors to
be consider in the bond such as the business or trust balance should be tailored to the Delaware clients.

4.2.4 The amount of insurance is unduly burdensome and is unrelated to important factors such
as size or number of Delaware clients. The mandatory minimum is not rational and unduly burdens interstate
commerce. No agency can meet this requirement in 50 states.

4.2.5 The overdraft notification agreement that is modeled after the requirement for Delaware
lawyers. It is unlikely that non-Delaware banks will enter into these agreements with their depositors.

4.2.6 The ISO 9001:2000 is standard and not an organization. There is a typo in 4.2.6.3 which
probably should have said Bureau Veritas Quality International (BVQI) which is now known as Bureau Veritas
Certification (BVC).

4.2.7 The National Foundation for Credit Counseling (NFCC) is not a "third party provider" of
counselor certification. It is an association of credit counseling organizations. Documentation should be permitted
by a single document identifying the type of certification and the names of the certified counselors and not copies
of all the certificates of the counselors.

4.2.3.4 is a typo that should read "4.2.7.4."

5.3.5 The insurance required on renewal has the same defects as the insurance required for
initial licensure. The rule should make it clear that the amount is based on balances for Delaware clients.

5.3.6  The rules should take into consideration the privacy interests of its residents.

11.6  The overdraft notification issue was raised in 4.2.5.

12.1.1 The requirement for a "written agreement" should be clarified to include electronic
agreements. Electronic and scanned documents should be permitted as the required file.

12.2  The provision allowing the examination of "[a]lny person who is connected with or
associated with the licensee" is vague and overbroad. It permits the questioning un-limited non-Delaware
residents.

Verbal Comment:

1. Robert L. Byrd of Wood-Byrd and Associates on behalf of TASC had two primary comments to
supplement the written comment from TASC. He described some of the history of the bill and recommended
changes. Specifically, he stated that there was an omission and the bill should have been amended to provide for
$250,000 in initial insurance coverage and not $500,000. The renewal level is $250,000. He further stated that the
$2000 application fee was negotiated with the Bank Commissioner when it was thought that he would administer
the bill. Mr. Byrd thinks that number should be renegotiated to a lower level.

2. Robert E. Fisher, Esq. spoke on behalf of Take Charge America, Inc. His client is based in
Phoenix, AZ and has approximately thirty state licenses. He pointed out that the credit counseling business model
is very different than debt settlement and the industries should not be regulated by the same law. The drafters at
NCCUSL were not familiar with credit counseling and this Act will require providers to rework business models.
The statute that was passed micromanages licensees resulting in a substantial exposure for non-compliance. He
saw problems in the broad definitions of "affiliates" and the restrictions on the composition of the Board of the non-
profits. He noted that in the disclosures, the licensee is required to make a false statement because participation in
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a debt management plan has no impact on a client's credit score. The automatic termination of a power of attorney
at the time an agreement is terminated prevents the licensee from communicating important information, such as
the reason for the termination of the plan, to the creditor when it is important. Finally, the private enforcement could
lead to opportunistic class action litigation. He noted that only one of 40,000 clients of Take Charge, America filed a
lawsuit in the last three years and lost in a summary judgment proceeding.

Mr. Fisher referred to the written comments that were submitted to address proposed regulations.
The trust, insurance requirements, overdraft notification, etc. are problematic for national companies licensed in
many states. It is not possible to obtain $500,000 in insurance in each state where a provider is licensed. The Act
should permit a single trust account, not one in each state and requirements should be based on trust balances.
He noted that only 183 Delaware residents are in plans with Take Charge America, Inc. These are issues that could
be clarified by regulation.

RECOMMENDED FINDINGS OF FACT BASED ON THE EVIDENCE AND INFORMATION SUBMITTED

Many of those submitting comments recommended changes that are outside the scope of the authority for
rulemaking. Rules must implement the law and not change it. Only the General Assembly can amend the law.

Because the law becomes effective on January 17, 2007, it is important to enact rules that will at least
provide an administrative hearing procedure for challenges to licensing decisions. The Attorney General is
empowered to enact rules on January 17, 2007. Any substantive changes to the proposed rules will require re-
publication as provide under 29 Del.C. §10118(c). In order to avoid any delay in implementation, it is recommended
that only non-substantive changes to the proposed rules be considered at this time. Substantive changes and/or
changes based on any legislative revisions should be revisited after June, 2007 with a new proposal that can
address issues such a differentiating between debt management and debt settlement companies in the trust
provisions and the documentation produced for examinations.

The following are findings based on the specific comments received.

1. Findings based on the comments of Ralph S. Lewis for ARCUS/ADSI:

With regard to the request for a stay of enforcement, implementation and enforcement of the law is
determined by the General Assembly and it was established at six months after the law was enacted. Any change
must be made by legislation and not rulemaking. The general problems described by the operation of the act are
policy matters that are not within the scope of rulemaking.

With respect to the specific rules enumerated, many essentially repeat a statutory requirement and
can be changed only if the enabling statute is changed by the General Assembly. See, for example, Rules 4.2.3,
4.2.4,42.4.4,4.2.8,4.2.12,6.2,13.3 and 13.4.

The request made regarding Rule 8 is beyond the scope of rulemaking or legislation. The
Delaware Supreme Court regulates the practice of law including advocates appearing in administrative hearings.

Several rules speak to a 10 day period to request a hearing, viz. 4.5, 5.6, and 7.2.3.
Increasing the time to request a hearing to 20 days in these rules is consistent with administrative efficiency while
providing more time for applicants or licensees to make decisions requesting administrative proceedings.
Increasing the time to 20 days in the named Rules is recommended.

With respect to the remaining rules, the commenter is requesting a more explicit definition
of "Debt Management Services" in 1.2.4. That is a term defined in the Act and was expanded minimally for
clarification in the Rules. No further explanation in the Rules to describe business practices in the industry is
necessary. The detail requested in Rule 4.2.1 to establish a minimum net worth for a company is a qualification for
doing business that should be established by the General Assembly if appropriate. Under the statutory scheme, it
is the bond and insurance that provides protection to the consumer. Defining particular industry standards in Rule
4.2.6 may be too constraining and an applicant ought to have the flexibility to argue industry standards if there is a
dispute over qualifying accreditation. Finally, under 5.3.8, the number of clients completing a program is relevant to
an evaluation of a licensee. A licensee can always include an explanation if it believes the completion numbers do
not offer an accurate measure of the quality of its service.

2. Findings based on the comments of Caren Lock Hanson on behalf of TASC:

a. The implementation and enforcement of the law is determined by the General Assembly
and it was established at six months after the law was enacted. Any change must be made by legislation and not
rulemaking.

b. The fee was set in the law and can only be changed by the General Assembly. The rules
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for approving counselors permit flexibility. Programs will be reviewed in the order that they are received.

C. Any entity that is lawfully providing debt management services under contracts entered
prior to the implementation date of January 17, 2007 can complete the contracts without becoming licensed as
provided in the transitional provisions of the Act which are found in Section 3 to HB 430.

d. The insurance requirement is part of the Act and cannot be changed by rule. It appears
that the insurance and bond amounts were doubled in the Delaware Act as first introduced when compared to the
Uniform Act as drafted by The National Conference of Commissioners on Uniform State Laws. House Amendment
4 to House Bill 430 of the 143rd General Assembly reduced all insurance and bond amounts with the exception of
the insurance required for initial licensing to the level recommended by NCCUSL.

3. Findings based on the comments by Leslie Linfield, Esqg. for the Institute for Financial Literacy:

The commenter makes a good point that the approval of 'certifying organizations' should be made
without the constraints of rule-making. The specificity in Rule 4.2.7 presently is a reflection of the practice in sister
states who have experience licensing debt management providers. The fact that some programs are available to
only non-profit members (comment to Rule 4.2.7.2) does not preclude their approval. Other programs are available
for the ‘for-profits.’

The documentation of certification within twelve months of employment is a statutory mandate.
The fact that two years experience is necessary for certification in some programs is not necessarily a bar to using
that certification program. (comment to Rule 4.2.7.1). An individual could have acquired experience in counseling
before there was a requirement for certification and present proof of certification after one year of employment for a
licensed services provider. It would not be possible for a person with no experience to begin employment with a
licensed debt management services provider and be certified by the Association of Financial Counseling and
Planning Education at the end of twelve months.

The criteria described in the comment to Rule 4.2.7.4 may become part of the evolution of the
process as we become more experienced reviewing programs that are available. Deciding what criteria are fair and
appropriate will require more experience with the industry and these suggestions present a good beginning.

Finally, it is not the intention of the Attorney General to endorse programs. However, the mandate
of the General Assembly requires a process of approval by the Attorney General. That process may involve a
periodic review of programs. Approved programs will be published on the web site of the Attorney General on the
Fraud and Consumer Protection Division page just as the names of the licensees will be published.

4, Findings based on the comments of Mark Guimond, Executive Director of AADMO:

Many of the comments can only be implemented with statutory changes. For example, the use of
the terms "individual" and "consumer" or the definition of "concessions." In fact, these are suggestions that should
also be presented to NCCUSL if they are to become part of the uniform law that is being introduced in multiple
states. Comment 1 to Section 4 of the model act from NCCUSL notes that "The Act uses the term "individual"
rather than "consumer." The purpose of this usage is to enlarge the usual meaning of "consumer" (viz., one who
acquires goods or services for personal, family, or household purposes) to encompass individuals who have
incurred personal debt for business purposes or in connection with farming operations."

Implementing the statutory requirement for accreditation is difficult in an industry that has different
business models of debt management services; it has fallen to trade organizations especially in the debt settlement
model to draft standards. It must be noted that the accreditation that is approved by the Attorney General merely
recognizes that an applicant has been audited by an independent party to some stated standards which may be
different with different business models. Meeting those standards does not insure licensure when the standards for
licensure set in the statute are higher. The Attorney General has no mandate under the law to create standards of
accreditation for the industry. The penalties under the law are for violations of the statute or rules. Losing
accreditation could be grounds for non-renewal. 82434A(b)(1). The approved counselor certification programs
probably ought to be documented in a document separate from the rules for efficiency. Even though the rule was
drafted to permit continuous approvals, there may be a perception that a provider named in the rules has a different
status that a provider who is named on a web page.

The corporate surety bond provisions are in the statute in 82413A and apply to all licensees
regardless of how they may be organized.

The requirement for an agency to report the numbers of "successfully completed debt
management plans" (DMPs) is self-explanatory. A provider can, but is not required to, supplement a report with
information about plans that were not completed because of improved circumstances of client. The proportion of
successfully completed DMPs is based on the number of individuals entering into a plan and not the individuals
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who for example, were referred to a bankruptcy attorney when counseling determines that they cannot benefit from
a DMP.

Finally, the recommended change to Rule 6.2.2 from "writing" to "record" is a non-substantive
change that can be made to the rule.

5. Findings based on the comments of Jenna Keehnen, Executive Director of USOBA:

The suggested change that would excuse the debt settlement companies who do not hold clients
funds from the required audit upon application or renewal is not in the best interest of consumers. The financial
condition of the company, not just the trust account, is an important element in evaluating a license application.
The change to the bond requirement for debt settlement companies would require a change to the statute in 6
Del.C. 2413A.

The suggestion that the list of approved programs or organizations that certify credit counselors be
included on the website is good and will be recommended. Similarly, the accreditation approval could be
transferred to the website for expediency.

(Rules 4.2.6 and 4.2.7).

The comments that make a distinction for debt settlement companies in the Rules are more
substantive and will be deferred until after June, 2007. There is language in 82422A(l) that demonstrates the
criteria for finding that an account is a trust account.

6. Findings based on the comments of Ivan L. Hand, Jr., President and CEO of MMI:

A. Exemptions

The suggested deletion to proposed Rule 2.1.1 would require a statutory change to
§2403A(b)(2). The requested addition designated Rule 2.3 excluding agreements entered into before the effective
date of the statute is unnecessary. Although not codified, HB 430 contains transitional provisions in Section 3 that
provide that "Transactions entered into before this Act takes effect and the rights, duties, and interests resulting
from them may be completed, terminated or enforced as required or permitted by a law amended, repealed, or
modified by this Act as thought the amendment, repeal, or modification had not occurred."

B. General Application and Renewal Requirements

The changes requested as 4.1.13, 4.1.14, 4.2.12, and 5.3.1 require statutory changes to
882406A(6)(16), 2405A(b)(1), and 2411A(b)(2) and not rule revisions.

The rules relating to accreditation will be transferred as information on the website. The
clerical error to BVQi will be corrected.

The time permitted by law to review decisions as provide will remain. Of course, reviews
may be completed sooner that the 120 days allowed.

Changes were suggested to Rules 5.3.6 and 5.3.7 that are applicable upon renewal. These Rules may be clarified
after June, 2007 and before renewal. However, if may be useful in the interim to provide the comment related to
Section 11 of the Act drafted by NCCUSL that was the model for §§2411A(b)(6)(7) of the Delaware Act.

"Comment 4. Paragraph (6) requires disclosure of two items. The first is the total amount
received from its customers by a provider (or its designee). This requirement does not apply to a provider that
directs its customers to accumulate money on their own. The second item is the total amount distributed to
creditors, and this requirement applies to all providers, whether or not they (or their designees) take possession of
their customers' funds.

Comment 5. Paragraph (7) supplements paragraph (6) by requiring a provider that does
not take possession of its customers' funds to disclose the gross amount its customer have accumulated. "Gross
amount" means total amount accumulated without adjustment for any debits, withdrawals, or payments for fees or
for satisfaction of creditors' claims. A provider that does not take possession of its customer' money may monitor
the customer' accounts, either by direct access to the accounts or by requiring the customers to provide periodic
copies of band statements. If the provider does not do either of these, and therefore has no knowledge of the
mounts accumulated, it need make no disclosure under paragraph (7)."

C. Criminal Records Checks

The requirements for fingerprints are statutory. Applicants for other professional licenses
in Delaware are required to provide fingerprints so that an FBI criminal history is available.

D. Bonding and Insurance Requirements

The suggestions made in the comments relate to statutory requirements that cannot be
changed in the rules.

E. Disclosures
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The addition of proposed Rule 3.2.13 is unnecessary. The law requires a provider to have
a separate record of disclosures in §2417A(d) which can be part of any examination.

The changes suggested to Rule 6.1 are unnecessary and confusing. The Rules only
apply to debt management services as defined in the Act. The suggested change in wording from "given" to
"provided access to" in proposed Rule 6.2.1 is not consistent with the statutory mandate in §2417A(c)(1) - "provide
the individual with a copy of the analysis and plan required by subsection (b) of this section in a record...."

The requirement for separate disclosures is statutory and therefore, we cannot consider
the contrary recommendation to include disclosures in an agreement by way of revising Rule 6.2.4.

The suggested change to Rule 6.3 may cause providers to rely on the Rule and not read
the comprehensive provisions in §2419A. All providers should be guided by the terms of the statute when offering
an agreement to an individual. The provisions in §2419A will be enforced.

The suggestion that the format of the "Notice of Right to Cancel" should be flexible and the
suggestion that a set-up fee of up to $100 should be permitted are not within the scope of the rulemaking authority
and must be addressed to the General Assembly.

F. Complaints

Generally, when a complaint is received, the input of the respondent [licensee] is the first
step in an investigation. However, flexibility is important and there may be reasons in the public interest that the
process should move forward even if the licensee cannot be reached. The suggestion the term "sua sponte"
should be replaced with "on his or her accord" in Rule 7.2.1 is appropriate to make the Rules more readable.

G Hearings and Examinations

Requiring an entity to be represented by counsel or some other representative at an
administrative hearing is not within the scope of authority of the Attorney General or the General Assembly. The
Delaware Supreme Court governs the practice of law in Delaware. The Rule 8.2 is informational and not and
exercise of rule making authority.

The inclusion of the modifier "on-site" does not exclude "off site" examinations. It is
intended to implement §2432A(b)(1) that speaks to access to the place of business.

A revision to Rule 12.1.1 was suggested that would permit a provider to preserve
evidence of having provided periodic statements and not copies of the statements. The evidence of having
provided periodic statements is not sufficient for the Attorney General to determine compliance with the statute.
The content of the statements is important. Similarly, the alphabetical list of names required under Rule 12.1.1
may be necessary to facilitate an examination to determine compliance with the statute.

H. Trust Account

The change requested to Rule 11.4 would require a change to 8§2422A(h). The
recommended addition of Rule 11.8 is unnecessary since 82422A(c)(2)(B) provides that disbursement must
comply with the due dates of the creditor. The recommended requirement that clients change due dates with
creditors may impose a condition that is out of the control of the client and will not be included as a rule. Finally, the
scheduling of a disbursal is governed by §2422A(c)(2)(B) to "comply with the due dates established by each
creditor.” If a payment by the individual is not yet final, the provider may delay payment under 82422A(c)(2)(A).
The proposed addition of Rule 11.8.2 is unnecessatry.

l. Referrals

The comment provides useful information into industry practices. The definition and
regulation of "referrals" may be an important addition to the rules. The recommendation is a substantive change
that will be considered at the next opportunity after June, 2007.

J. Advertising

The comment to the act developed by NCCUSL will provide enforcement guidance. It
may be appropriate to incorporate the provisions in the NCCUSL comment into the rules when they are reviewed
for substantive change after June, 2007. Comment 1 to Section 30 states:

"1. This section applies to advertising in any medium, be it print, broadcast, telecast,
electronic, or other. But a mere listing in a directory, such as the Yellow Pages, is not an advertisement if the entry
consists solely of the name, address, and phone number of a provider. If it goes beyond this, however, the entry is
an advertisement that must comply with this section."

K. Penalties, Liabilities, Defense
The recommended changes are inconsistent with the Delaware Uniform Debt Management
Services Act and any amendments must be to the law by the General Assembly.
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L. Language Requirements

The change requested in the comment is within the scope of the authority of the Attorney General
by the terms of the Act. It is a substantive change that will be considered after June, 2007.

7. Findings based on the comments of Robert Fisher, Esq. for Take Charge America, Inc.:

The overarching concerns with the scope and depth of regulation in the Act that regulates both
credit counseling and debt settlement cannot be addressed through regulation. It is a matter for the General
Assembly. Findings with respect to specific rules follow:

11 "State" should have been included and the rule will be corrected.

1.2.4 Ordinarily, the definitions in the statute are sufficient to speak to the use of the terminology
as used in the Act. The additional language in the rule definition was not intended to equate debt management and
debt settlement but rather clarify that both are included in the definition of Debt Management Services and
therefore regulated under the Act.

1.2.5 The typo will be corrected.

4.2.2.1 Obtaining fingerprints from law enforcement agencies insures confidence in the
fingerprints that we provide to the FBI. The Attorney General is not willing to give up that measure of quality control
by accepting fingerprints from unknown providers in other jurisdictions.

4.2.3.1 The parameters used to set the bond in §2413A(a)(1)(2) are for consideration by the
Attorney General and the rule can state that the Attorney General will consider only the trust accounts attributable
to Delaware residents. The floor remains statutory at $50,000 for the bond or the alternative irrevocable letter of
credit in §2414A.

4.2.4  The rules cannot change the insurance requirement provided in the statute.

4.2.5 The rules cannot change the statutory requirement for an overdraft notification agreement
that is in the Delaware Act and not the NCCUSL model. In order to mitigate the impediment that has been reported
by applicants, an agreement form is being provided on the web page that may be acceptable to the banks.

4.2.6 There was a typo in the proposal. Based on all of the comment, the accrediting
organizations will not be part of the rules. The accreditation of each applicant will be evaluated until more
information becomes available on the web page.

4.2.7 Information on counselor certification will be maintain on the web page rather than in the
rules. Documentation is permitted by a log of counselors and certifications.

4.2.3.5 will be changed to read "4.2.7.4."

5.3.5 The rule will be clarified so that the balance of the trust account means the funds
attributable to Delaware residents. The insurance levels are statutory -- the larger of $250,000 or the trust balance.
The trust balance is established with reference to §2422A and by implication means accounts established for
individuals protected under the Uniform Delaware Debt Management Services Act and not the laws of other state.

5.3.6  The financial information specific to a client that is elicited in the renewal process is not
considered public information under the Freedom of Information Act in 29 Del.C. Chapter 100.

11.6  See 4.2.5 above.

12.1.1 Electronic communication and agreements are permitted in 6 Del.C. 82418A. The rules
do not change the statutory provisions.

12.2  The investigation and examination of licensees necessarily involves non-residents since
providers of debt-management services are usually based in another state. The terms "connected or associated
with the licensee" are not too vague and suggest some nexus with the licensee authorized to provide services in
Delaware.

8. Findings based on the comments of Robert L. Byrd of Wood-Byrd & Associates, on behalf of

TASC.

The comments regarding the license fee and the insurance requirement both speak to changes
that require legislative action and cannot by change by rule. There have been other comments directed to the
amount of the fee. It should be noted that although some states may have a lower fee for licenses under their debt
management acts, other states may have higher fees. For example, the licensure fee in Montana is $5000.

RECOMMENDED ACTION

After considering the provisions in the Delaware Uniform Debt Management Services Act and the
comments received, it is the recommendation of the Director of Consumer Protection that the Attorney General
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make the proposed findings and adopt the proposed rules as published pursuant to his authority in 6 Del.C.
§2432(h) with the following non-substantive changes:

1.1 Insert the term [" State"] after the term "Sign" and before the term "Trust account.”

1.2.5 "Delaware Uniform Debt Management [Services] Act or "Act" means the provisions in Chapter
24A of Title of the Delaware Code.

4.2.6 Evidence of accreditation by an independent accrediting organization approved by the Director of
the Consumer Protection Unit of the Attorney General's Office that assures compliance with industry standards. A
list of organizations that have been approved can be found on the website provided in Rule 3.1.2 or obtained bv
contacting the Consumer Protectlon Unit. A

4.2.7 Documentation of counselor certifications or a statement that a counselor will become certified
within 12 months of employment. Certification shall be by a bona fide third-party provider approved by the Director
of the Consumer Protection Unit of the Attorney General's Office. Documentation can be in a log or other record of
counselors, their certifications, and dates of certification. A list of organizations or programs that have been
approved can be found on the website provided in Rule 3.1.2 or obtained by contacting the Consumer Protection
Unit.

4.5 An appllcant may request a hearlng Wlthln 4:9 Wenty (20) days after recelpt of the prellmlnary
decision to deny the application.

5.3.5 Evidence of insurance in an amount equal to the larger of $250,000 or the highest daily balance in
the required trust account with terms consistent with 6 Del.C. §2411A(b)(5), [See Rule 3.2.3.1 through 4.2.4.4].
The balance refers to the balance attributable to clients in Delaware whose money is deposited in the trust

account.

5.6 An applicant may make a request for a hearing within 46 twenty (20) days after receipt of a
preliminary decision to deny the renewal application pursuant to Subchapter IV of the Administrative Procedures
Act. If no hearing is requested, the preliminary decision is final.

6.2.2 inform in writing a record of the availability, at the consumer's option, of assistance by toll-free
communication or in person to discuss the financial analysis.

7.2.1 If, after review and/or investigation, there is insufficient evidence to support a finding the licensee
is in violation of the Debt Management Services Act or the lawful rules promulgated under Act, the Director may
sua-spente on his or her own accord dismiss the complaint.

7.2.3 A licensee has 40 twenty (20) days from the receipt of a preliminary order in which to request a
hearing before a hearing officer.

Because many recommendations for change received as public comment require statutory amendment, |
suggest sending a copy of this order to the sponsors of the Act for their information. It may also be appropriate to
review these Rules after June, 2007 to incorporate substantive changes in a new proposal after acquiring some
experience in the implementation and especially if there are amendments to the statute.

DEPARTMENT OF JUSTICE

Barbara J. Gadbois, Director of Consumer Protection
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ORDER AND EFFECTIVE DATE

After review of the law and comment as well as the recommendation of the Director of Consumer
Protection, | hereby adopt the recommended findings of facts and the Rules as proposed in 10 DE Reg. 804 (11/
01/06) and amended herein to be effective 10 days after publication of this final order in the Register of
Regulations. The text incorporating the revisions to Rules 1.1, 1.2.5, 4.2.6, 4.2.7, 4.5, 5.3.5, 5.6, 6.2.2, 7.2.1, and
7.2.3 which are non-substantive, is attached as Exhibit A.

DEPARTMENT OF JUSTICE
Joseph R. Biden Ill, Attorney General
Dated: January 17, 2007

Debt Management Services

1.0 Definitions
11 The following terms are defined in 6 Del.C. §82402A and have the same meaning when used in
these rules.

"affiliate"
"agreement"

"bank"

"business address"
"certified counselor"
"Attorney General"
"Concessions"

"Day"
"Debt-management services"

"Entity"

"Good faith"

"Person"

"Plan"

"Principal amount of debt"
"Provider"

"Record"

"Settlement fee"

"Sign"

[“ State”]

"Trust account"

1.2 The following terms used herein mean:

1.2.1 "Accreditation” means certified as meeting a prescribed standard.

1.2.2 "Administrative Procedures Act" or "APA" means 29 Del.C. Chapter 101.

1.2.3 "Consumer Protection Unit" or "Consumer Protection Division" means the section of the
Department of Justice established under 29 Del.C. §2517.

1.2.4 "Debt Management Services" as defined in 6 Del.C. 82402(9) include, but are not
limited to. debt negotiation and settlement.

1.2.5 "Delaware Uniform Debt Management [Services] Act" or "Act" means the provisions in
Chapter 24A of Title 6 of the Delaware Code.

1.2.6 "Director" means the Deputy Attorney General assigned as head of the Consumer

Protection Unit.
1.2.7 "Hearing Officer" means an attorney assigned to conduct an administrative hearing.

2.0 Applicability
2.1 A provider of debt management services is not required to be licensed under the Delaware
Uniform Debt Management Services Act if the provider:
2.1.1 has no reason to know the individual receiving services by agreement resides in
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Delaware; or

2.1.2 receives no _compensation from the individual receiving services or a creditor of that

individual.
2.2 Debt management services do not include:
2.2.1 leqgal services provided by an attorney authorized to practice law in Delaware and in an
attorney-client relationship or
2.2.2 accounting services provided by a certified public accountant licensed to provide
accounting services in Delaware and in an accountant-client relationship.
2.2.3 services provided within the scope of the business or profession by
2.2.3.1 ajudicial officer; or person acting under court or administrative order:;
2.2.3.2 an assignee for the benefit of creditors;
2.2.3.3 abank or government requlated bank affiliate;
2.2.3.4 a title insurer, an escrow company, or a person providing bill paying services if
the provision of debt-management services is incidental to the bill-paying services.

3.0 Administration
3.1 The Consumer Protection Unit of the Fraud and Consumer Protection Division is designated by
the Attorney General to administer the Delaware Uniform Debt-Management Services Act in Chapter 24A of Title 6
of the Delaware Code.
3.1.1 The address of the Consumer Protection Unit is 820 N. French St., Fifth Floor, Wilmington,
DE 19801. The phone number is (302) 577-8600 or (800) 220-5454 (in Delaware).
3.1.2 The address for the Attorney General on the internet is http://www.state.de.us/attgen
3.1.3 Business hours are 8:30 to 5:00 p.m. Mondays through Fridays excluding legal State
holidays as defined in 1 Del.C. 8501.
3.2 Copies of the law and rules are available by contacting the office above or from the web site.
3.3 Applicants are required to read and comply with the law and the rules. The rules are intended to be
explanatory and do not contain all of the details found in the law.

4.0 Applications
4.1 Applications for licensure shall be submitted on forms approved by the Director of the Consumer

Protection Unit. Application forms will be mailed to an applicant upon request and are also available in person or
through the web site at the addresses provided in Rule 3.1.
4.2 Applications must be complete before they are submitted for consideration. Incomplete
applications may be denied or returned to the applicant. Applications shall include:
4.2.1 An audited review by a certified accountant of the applicant's financial statements for the
two years preceding the application or the period of existence, whichever is less. 6 Del.C. §2406A (8).
4.2.2 At the applicant's expense, the results of a criminal history record check, including
fingerprints, provided pursuant to the Federal Bureau of Investigation appropriation of Title Il of Public Law 92-544
(28 U.S.C. 8534) and 28 C.F.R. 850.12., conducted within the last 12 months for every officer of the applicant and
every employee with access to the trust account.
4.2.2.1 The applicant may request sufficient fingerprint cards and authorization forms
from the Consumer Protection Unit of the Delaware Attorney General's Office for the individuals needing criminal
records checks. The cards can then be taken to a local law enforcement agency for fingerprinting. The completed
cards and authorizations shall be returned to the Consumer Protection Unit for further processing by the Delaware
Bureau of Identification.
4.2.2.2 The Delaware Bureau of Identification shall be the intermediary and the Office of
the Attorney General of Delaware - Consumer Protection Unit shall be the screening point for the receipt of the
federal criminal history records.
4.2.2.3 A license will not be denied based on the information contained in an FBI
identification record until a person has a reasonable time to correct or complete the record. or has declined to do
so. Procedures for obtaining a change. correction or updating an FBI identification record are set forth in 28 C.F.R.

§50.12.

4.2.2.4 A criminal records check obtained for the purpose of doing business in any state,
that was issued within the last 12 months and based on the fingerprints of the officer or person with access to the
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trust account, satisfies this requirement if the criminal records check is provided by the licensing state and received
by that state from a central repository.

4.2.3 A corporate surety bond on the form provided in an amount of at least $50.000 from a
surety company authorized to do business in Delaware (or an irrevocable letter of credit with the consent of the
Attorney General) as provided in 6 Del.C. 882405A(b)(2), 2413A, and 2414A.

4.2.3.1 The amount of the bond may be required to be increased after consideration of
the value of the applicant's business in Delaware and the balance of the trust account.

4.2.3.2 The term of the bond is continuous.

4.2.3.3 The bond shall run to the State for the benefit of the Attorney General and
consumers injured by any wrongful act, omission, default, fraud or misrepresentation by the applicant.

4.2.3.4 If the bond is amended. the licensee shall provide an amended copy of the
original security bond to the Director of the Consumer Protection Unit of the Attorney General's Office.

4.2.3.5 No cancellation of a bond by the surety shall be effective unless written notice of
an intent to cancel is filed with the Director of the Consumer Protection Unit of the Attorney General's Office at least
30 days before the effective date of cancellation.

4.2.3.6 A surety company that receives a claim against the bond shall immediately notify
the Director of the Consumer Protection Unit of the Attorney General's Office. No payment shall be made without
the approval of the Director of the Consumer Protection Unit of the Attorney General's Office.

4.2.4 Evidence of insurance against the risks of dishonesty, fraud, theft, and other misconduct
on the part of the applicant or a director, employee, or agent of the applicant in the amount of $500,000. 6 Del.C.

§2405A(b)(4).

4.2.4.1 Insurer must be authorized to do business in the State of Delaware and be rated
at least A by a nationally recognized rating organization.

4.2.4.2 The deductible shall be no greater than $5.000.

4.2.4.3 The policy shall not be subject to cancellation by the applicant without the
approval of the Director of the Consumer Protection Unit of the Attorney General's Office.

4.2.4.4 The policy shall be payable to the Applicant, the individuals having agreements
with the Applicant, and the State of Delaware, as their interests may appear.

4.2.5 |dentification of trust accounts and an irrevocable consent permitting the Attorney General
and/or the designee(s) of the Attorney General to review and examine accounts along with an overdraft notification
agreement. 6 Del.C. 882405A(b)(3) and 2422A.

4.2.6 Evidence of accreditation by an independent accrediting organization approved by the
Director of the Consumer Protection Unit of the Attorney General's Office that assures compliance with industry
standards. [A list of organizations that have been approved can be found on the website provided in Rule
3.1.2 or obtained by contacting the Consumer Protection Unit. Hre—feHewirgorganizatiers—havebeen
approved{6-Del-c—82406A{0))-

4.2.7 Documentation of counselor certifications or a statement that a counselor will become
certified within 12 months of employment. Certification shall be by a bona fide third-party provider approved by the
Director of the Consumer Protection Unit of the Attorney General's Office. [Documentation can be in a log or

other record of counselors, their certifications, and dates of certification. A list of organizations or
programs that have been approved can be found on the website provided in Rule 3.1.2 or obtained by
contacting the Consumer Protection Unit.]
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4.2.8 A description of the three most common educational programs provided for Delaware

residents and a copy of the materials. 6 Del.C. 82406A(11).
4.2.9 A description of the financial analysis and initial budget plan including any form or
electronic model used to evaluate the financial conditions of individuals. 6 Del.C. §2406A(2).
4.2.10 A copy of each form of agreement used with Delaware residents. 6 Del.C. 82406A(13).
4.2.11 A schedule of all fees, including any recommended donations, used with Delaware
residents. 6 Del.C. 82406A(14).
4.2.12 The application fee in the amount of $2000. 6 Del.C. §2405A(b)(1).
4.3 The Director of the Consumer Protection Unit:
4.3.1 will make a preliminary decision on a completed application within 120 days unless
additional information is needed. In that case, the period is extended by 60 days.
4.3.2 may deny a license application for any of the reasons in 6 Del.C. 82409A(b) including:
4.3.2.1 the application contains information that is materially erroneous or incomplete;
4.3.2.2 an officer, director, or owner of the applicant has been convicted of a crime, or
suffered a civil judgment, involving dishonesty or the violation of state or federal securities laws;

4.3.2.3 the applicant or any of its officers, directors, or owners has defaulted in the
payment of money collected for others: or

4.3.2.4 the Attorney General, or designee, finds that the financial responsibility
experience, character, or general fitness of the applicant or its owners, directors, employees, or agents does not
warrant belief that the business will be operated in compliance with this chapter.

4.3.3 shall deny a license as provided in 6_Del.C. 82409A(c) if no fee accompanies the
application or if the Board of Directors of a not-for-profit or tax exempt applicant is not independent of the
applicant's employees and agents.

4.4 An applicant must be notified in writing of a preliminary decision to deny the application within 7
days of the decision along with the reasons for the intended action. The notification must advise the applicant of
the right to a hearing.

4.5 An applicant may request a hearing within [£8 twenty (20)] days after receipt of the preliminary
decision to deny the application.

4.5.1 If an applicant does not timely request a hearing, the preliminary decision is final.

45.2 A hearing will be scheduled upon timely request by the applicant as provided in
Subchapter IV of the Administrative Procedures Act.

4.5.3 The Director, or an attorney designated by the Director, will serve as hearing officer after a
preliminary decision to deny a license is made.

5.0 Renewals

51 Licenses shall expire one year following the date of issuance unless it is renewed as provided in 6
Del.C. 82411A.

5.2 Licensees are responsible for annual renewal whether or not a notice of renewal is received from
the Consumer Protection Unit.

5.3 Renewal applications shall be on forms approved by the Director of the Consumer Protection Unit.

The following shall be included with the completed renewal application form as described in the section of the Act
indicated:

5.3.1 A non refundable fee of $1000.00. 6 Del.C. 2411A §(b)(2).
5.3.2 Evidence of accreditation by an independent accrediting organization. 6 Del.C. 2411A

§(b)(3).
5.3.3 Evidence of certification by applicants' counselors. 6 Del.C. 2411A 8§(b)(3).

5.3.4 A financial statement, audited by an accountant licensed to conduct
audits, for the fiscal year immediately preceding the renewal application. 6 Del.C. §2411A(b)(3).

5.3.5 Evidence of insurance in an amount equal to the larger of $250,000 or the highest daily
balance in the required trust account with terms consistent 6 Del.C. §2411A (b)(5). [See Rule 4.2.4.1 through
4.2.4.4]. [The balance refers to the balance attributable to clients in Delaware whose money is deposited in
the trust account.]
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5.3.6 A statement disclosing the total amount of money received on behalf of each debtor who
resides in this State to pay creditors, and the amount distributed to each creditor in the 12 months immediately
preceding the renewal application, if any.

6 Del.C. §2411(a)(6).

5.3.7 The gross amount of money accumulated in the 12 months immediately preceding the
renewal application pursuant to plans by or on behalf of individuals who reside in this State who are parties to
agreements with the licensee. 6 Del.C. §2411A(a)(7).

5.3.8 A statement indicating the number of individuals who enrolled in debt management plans
and the number of individuals who successfully completed debt management plans in the year preceding the
renewal application.

5.4 Applications for renewal must be filed with the Director of the Consumer Protection Unit no fewer
than 30 days or more than 60 days before the expiration.

5.5 If a timely and complete application for renewal is filed, a license remains in effect until the
licensee is advised of a preliminary decision to deny the application along with the reasons.

5.6 An applicant may make a request for a hearing within [£8 twenty (20)] days after receipt of a
preliminary decision to deny the renewal application pursuant to Subchapter IV of the Administrative Procedures
Act. If no hearing is requested, the preliminary decision is final.

5.7 If a timely and complete application for renewal is not received in the Consumer Protection Unit by
the expiration date of the license, the license is expired and the former licensee is prohibited from conducting
business which requires a license for Debt Management Services in this State. The applicant may apply for a new
license.

6.0 Debt Management Services
6.1 Before entering into an agreement for debt management services, a licensee must provide an
itemized list of goods and services and disclose all fees as required under 6 Del.C. §2417A.
6.1.1 The list must be clear and conspicuous.
6.1.2 The list must be provided in a record the consumer may retain regardless of whether an
agreement is reached for services.
6.2 No debt management services may be furnished until a certified counselor conducts the education
and financial analysis required. and prepare a suitable plan if appropriate, as provided in 2417A(a) and the
consumer is

6.2.1 given a copy of the financial analysis and plan.

6.2.2 informed in [writirg a record] of the availability, at the consumer's option, of assistance
by toll-free communication or in person to discuss the financial analysis.

6.2.3 informed that some creditors may be unwilling to negotiate with the provider.

6.2.4 given the separate disclosures required under 6 Del.C. §2417A(d).

6.3 Agreements must include the provisions required under 6 Del.C. 82419A.

6.3.1 Agreements must be accompanied by the "Notice of Right to Cancel" in bold-face type
surrounded by bold black line as required under 6 Del.C. 82420A.

6.3.2 Any agreement that does not comply with the law or rules is voidable.

6.3.3 Agreements may be terminated as provided in 6 Del.C. §2426A.

7.0 Complaints
7.1 Any person, including employees in the Consumer Protection Unit, may file a complaint against a

licensee in writing on a form provided by the Consumer Protection Unit.
7.2 The Director may refer a completed and signed complaint to the Special Investigation Unit for

investigation.

7.2.1 If,_after review and/or investigation, there is insufficient evidence to support a finding the
licensee is in violation of the Debt Management Services Act or the lawful rules promulgated under the Act, the
Director may [sta-sperte on his or her own accord] dismiss the complaint.

7.2.2 If_after review and/or investigation, there is sufficient evidence to support a finding the
licensee is in violation of the Debt Management Services Act or the lawful rules promulgated under the Act, the

Director may

7.2.2.1 enter a preliminary order directed to a licensee to cease and desist from any
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violation, to correct a violation including providing restitution, and/or to pay a civil penalty as provided in 6 Del.C.
82433A;

7.2.2.2 enter a preliminary order suspending or revoking the license of licensee as
provided in_6 Del.C. §2434A;

7.2.2.3 without entering a preliminary order, assign the matter to a Deputy Attorney
General for preparation and prosecution of a formal complaint before a hearing officer;

7.2.2.4 [impose civil penalties and/or recover costs of enforcement; or

7.2.2.5 proceed in any other manner permitted under the Act.

7.2.3 A licensee has [48 twenty (20)] days from receipt of a preliminary order in which to

request a hearing before a hearing officer.

7.2.3.1 If no hearing is requested, the preliminary order becomes final.

7.2.3.2 If a hearing is requested, the matter will be assigned to a Deputy Attorney General

as provided in 7.2.2.3.

7.2.4 When a hearing is requested following issuance of a preliminary order by the Director,
enforcement is stayed pending a final determination by a hearing officer except in the case of an order issued with
reference to 6 Del.C. §2433A(q)(2) or 2434A(c).

7.2.5 Any requested hearing will proceed as provided under the Administrative Procedures Act.

8.0 Hearings
8.1 All hearings are open to the public.

8.2 An individual may represent himself or herself in a hearing. An artificial entity shall be represented
by an attorney authorized to practice law in Delaware.

8.2.1 Delaware Supreme Court Rule 72 is applicable to the admission of attorneys, who are not
licensed in Delaware, pro hac vice before administrative agencies.

8.3 Testimony shall be under oath or affirmation.

8.4 The hearing officer shall preserve the record of the hearing including the pleadings and
documentary evidence.

8.5 The hearing shall be recorded verbatim by a court reporter. The expense of preparing any
transcript for any purpose, including an appeal, shall be borne by the person requesting it.

8.6 The Delaware Uniform Rules of Evidence will provide a reference for the hearing officer. However,
the hearing officer may admit any evidence that reasonable and prudent individuals would commonly accept in the
conduct of their affairs and give probative effect that evidence. Evidence may not be excluded solely on the ground
that it is hearsay, but a decision may not be based solely on hearsay.

9.0 Summary suspension.
9.1 The Director of Consumer Protection, by designation of the Attorney General, may order a
summary suspension of a license effective the date specified in the order as provided in 6 Del.C. §82434A (c).

10.0 Appeals

10.1  Judicial review of requlations is authorized under 29 Del.C. §10141.

10.2  Judicial review of case decisions is authorized under 29 Del.C. §10142.

10.3  There is no automatic stay of enforcement of a decision when an appeal is filed from the final order
of the Director or hearing officer. The requirements for a stay of enforcement are provided in 29 Del.C. §10144.

11.0 Trust Account

11.1  All money provided to a licensee pursuant to a plan for distribution to creditors shall be deposited
in a trust account within two (2) business days after receipt.

11.2 The licensee shall maintain separate records for each individual.

11.3 Each trust account shall be reconciled at least once each month. The balance must at all time
equal the sum of the balances of each individual's account.

11.4 If the agreement is terminated or the plan fails, the licensee shall return the funds remaining in the
trust account, less fees permitted under the Act, to the individual client.

11.5 A licensee shall notify the Director of the Consumer Protection Unit of the Attorney General's
Office before a trust account is moved and shall provide the name, address, and telephone number of the new
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bank along with the new account number.

11.6 A license must enter an overdraft notification agreement that requires the financial institution to
notify the Director of the Consumer Protection Unit of the Attorney General's Office in the event that an instrument
is presented for payment and the trust account contains insufficient funds, regardless of whether the instrument is
honored.

11.7 A licensee shall comply with all provisions related to the trust account required by 6 Del.C.
§2422A.

12.0 Examinations

12.1 An on-site examination of assets, securities, books, accounts, papers. and records of a licensee or
affiliate can be conducted by an examiner designated by the Director with or without notice during regular business
hours. The records shall document the information in 6 Del.C. 82427A including at least the following:

12.1.1 A file for each consumer containing the preliminary financial analysis prepared for the
consumer, the original agreement, the consumer's total income along with the debt balance, the monthly payment
due each creditor, and copies of the periodic statements provided to the consumer.

12.1.2 An activity record for each consumer including the account number, name, address, date
of the agreement, total indebtedness, monthly receipts including the date of receipt, any fees charged, amounts
disbursed to creditors including the payment date, and the estimated term of the agreement. The record shall also
include any action taken to recover unpaid fees that may be owed by a consumer who has cancelled an

agreement.

12.1.3 In the case of a settlement with a creditor for less that the principal amount due, the record
shall include the terms of the settlement, the amount owed at the time of an agreement, the amount of the
settlement, and the calculation of a settlement fee.

12.1.4 An alphabetical index of names, addresses., account numbers, date of agreement, and
total indebtedness.

12.2  Any person who is connected or associated with the licensee may be examined, under oath, as to
the facts and circumstances of any matter under examination.

12.3 A licensee shall pay all reasonably incurred fees, costs, and expenses directly related to an
examination including travel expenses. lodging expenses, and a per diem for examiners. Payment shall be made
within 10 days after receipt of a statement from the Director.

12.4  The Director may accept the report of a responsible supervisory agency from another state in lieu
of an on-site examination.

13.0 Miscellaneous

13.1  Computation of time. In computing any period of time prescribed in or allowed by these Rules, the
day of the act, event or default from which the designated period of time begins to run shall not be included. The
last day of the period so computed shall be included unless it is a Saturday, Sunday or State legal holiday. in which
event the period runs until the end of the next day that is not a Saturday, Sunday or State legal holiday. If service is
made by mail, three days shall be added to the prescribed period for response.

13.2 A list of licensees is available upon request to the Consumer Protection Unit or online at the
address in Rule 3.0.

13.3 A licensee shall notify the Director of the Consumer Protection Unit within 30 days of receipt of a
notice of civil litigation filed by or on behalf of an individual who was residing in Delaware at the time an agreement
for services was signed or at the time the notice was served.

13.4 A licensee shall notify the Director of the Consumer Protection Unit within 10 days after a change

of information specified in 6 Del.C. §8§2405A or 2406A.
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DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

1400 Board of Electrical Examiners
Statutory Authority: 24 Delaware Code, Section 1406(a)(1) (24Del.C. §1406(a)(1)

24 DE Admin. Code 1400

ORDER

The Board of Electrical Examiners ("Board") was established to protect the general public, specifically
those persons who are the direct recipients of services regulated by 24 Del.C., Chapter 14, from unsafe practices
and occupational practices which tend to reduce competition or fix the price of services rendered. The Board was
further established to maintain minimum standards of practitioner competency and delivery of services to the
public. The Board is authorized by 24 Del.C. §1406(a)(1) to promulgate regulations to effectuate those objectives.

Pursuant to 24 Del.C. §1406(a)(1), the Board proposed changes to its Regulations 6.0, 7.0, and 8.0
relating to electricians' liability insurance. Specifically, the changes to 6.0 License and Insurance, 7.0 Expiration
and Renewal, and 8.0 Continuing Education would allow licensees to attest to maintenance of their required
liability insurance during the renewal process. The Board also proposed to change 15.0 Inspection Agencies to end
the Division of Professional Regulation's practice of mailing quarterly lists of licensed electricians to all licensed
inspection agencies.

Pursuant to 29 Del.C. 810115, notice of the public hearing and a copy of the proposed regulatory changes
was published in the Delaware Register of Regulations, Volume 10, Issue 4 on October 1, 2006. However, notice
was not published in two (2) Delaware newspapers of general circulation, as required by 29 Del.C. 810115, so the
public hearing could not be conducted on November 1, 2006 as originally scheduled. The public hearing was,
therefore, rescheduled for January 3, 2007. Notice of the rescheduled public hearing was published in the
Delaware Register of Regulations, Volume 10, Issue 6 on December 1, 2006 and in two (2) Delaware newspapers
of general circulation at least 20 days prior to the rescheduled hearing

Pursuant to such notice, the Board conducted a public hearing on January 3, 2007.

Summary of the Evidence and Information Submitted
No written or verbal comments were received.
Findings of Fact

The Board finds allowing licensees to attest to maintenance of their required liability insurance during the
renewal process is necessary to make online renewal a viable option for licensees.

The Board finds that the practice of mailing quarterly lists of licensed electricians to all licensed inspection
agencies is an unnecessary practice consuming scare Division resources. The elimination of that practice will free
up those resources, improving the Board's ability to carry out its statutory objectives.

Decision and Order

The Board hereby adopts the proposed amendments to the regulations to be effective 10 days following
final publication of this order in the Register of Regulations.

Text and Citation

The text of the final regulations is attached hereto as Exhibit A and is formatted to show the amendments.
A non-marked up version of the regulations as amended is attached hereto as Exhibit B.

IT IS SO ORDERED this 3rd day of January 2007 by the Board of Electrical Examiners of the State of
Delaware.
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BOARD OF ELECTRICAL EXAMINERS

Jacob Good, President C. Leroy James
Richard Strouse, Vice President James Anderson
Donald Collins, Secretary Robert Sharp

Ronald Marks

* Please note that no changes were made to the regulation as originally proposed and published in the
October 2006 issue of the Register at page 631 (10 DE Reg. 631). Therefore, the final regulation is not
being republished. Please refer to the October 2006 issue of the Register, page 631, or contact the
Department of State, Division of Professional Regulation, for more information.

A complete set of the rules and regulations for the Division of Professional Regulation are available at:
http://dpr.delaware.gov/boards/electrician/index.shtml
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STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

EXECUTIVE ORDER NUMBER NINETY-FOUR

RE: Declaring Tuesday, January 2, 2007 A Legal Holiday In Remembrance Of Former President Gerald
R. Ford

WHEREAS, the people of Delaware have been saddened by the death of former President Gerald R.
Ford, who passed away on December 26, 2006; and

WHEREAS, former President Ford leaves behind millions of people, and countless Delawareans, who
wish to respectfully mourn his passing, and recognize and celebrate his extraordinary life and accomplishments;
and

WHEREAS, Tuesday, January 2, 2007, has been declared a National Day of Mourning throughout the
United States, and on that date there shall be a state funeral for former President Ford; and

WHEREAS, many Delawareans wish to spend the National Day of Mourning and the occasion of the
former President’s funeral celebrating and remembering his life, and honoring his service to our nation; and

WHEREAS, the closing of State offices in honor of former President Ford would be consistent with past
actions to honor the memories of former presidents, as State offices were closed for the official state funerals of
former Presidents Johnson, Eisenhower and Reagan,

NOW, THEREFORE, I, RUTH ANN MINNER, GOVERNOR OF THE STATE OF DELAWARE, DO

HEREBY ORDER AND DECLARE, this 29" day of December, 2006:
1. Tuesday, January 2, 2007, is declared a State holiday pursuant to Merit Rule 5.1.1.
2. Public facilities of the State subject to my authority shall be closed Tuesday, January 2, 2007.

Approved: December 29, 2006.

Ruth Ann Minner,
Governor

ATTEST:
Harriet Smith Windsor, Secretary of State
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1332 GOVERNOR'S APPOINTMENTS

BOARD/COMMISSION

OFFICE

APPOINTEE

TERM OF
OFFICE

Child Protection Accountability Commission

Council on Banking

Council on Boiler Safety

Delaware Abraham Lincoln Bicentennial

Commission

Mr. Alvin Snyder

Ms. Christina M. Favilla

Mr. William F. Robbins

The Honorable Richard R. Cooch
Mr. C. Russell McCabe, I

The Honorable Richard F. Stokes

Pleasure of the
Governor

03/31/2008

10/10/2009

Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor

The Honorable Harriet Smith Windsor Pleasure of the

The Honorable William L. Witham,Jr.

Governor
Pleasure of the
Governor

Delaware Commission of Italian Heritage and,The Honorable Richard A. DiLiberto,Jr12/28/2009

Culture,Chair

Delaware Science and Technology Council,

Vice Chair

Delaware Science and Technology Council,

Member

Delaware Science and Technology
Commission

Mr. John O’Brien

Mr. Kenneth W. Bell

Mr. J. Michael Bowman

The Honorable John C. Carney, Jr.

Ms. Uma Chowdry

Mr. Donald R. Cohee

Ms. Bette S. Coplan

The Honorable Joseph G. DiPinto
Mr. Bill Hartman

Mr. Ben Hsu

Mr. William B. Johnson

Pleasure of the
Governor

Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor

Pleasure of the
Governor

DELAWARE REGISTER OF REGULATIONS, VOL. 10, ISSUE 8, THURSDAY, FEBRUARY 1, 2007




GOVERNOR'S APPOINTMENTS

1333
BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE

Delaware Science and Technology Council,
Member

Federal Advisory Committee on Juvenile
Justice, Delaware’s Primary Nominee

Federal Advisory Committee on Juvenile

Justice, Delaware’s Alternate Nominee,
Juvenile Justice Advisory Group

Parks and Recreation Council

Violence Against Women Act
Implementation Committee

Workforce Investment Board

Mr. Matt Knight

Mr. Brian Little

Mr. Fred W. Melchior, Jr.

Mr. Jim Rand

Mr. Daniel Rich

Mr. John S. Riley

Ms. lleana M. Smith

Ms. Carolyn A.Thoroughgood
Mr. David Weir

Mr. Robert Woods

Mr. Michael Arrington

Timothy Brandau, Ph.D
Ms. Madison J. Gerdts

Ms. Erin McLaughlin

Mr. Joseph D. Smack

Mr. Guy H. Sapp

Mr. John C. Castle

Mr. John A. Reed, Jr.

Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor
Pleasure of the
Governor

12/31/2008

12/31/2008

Pleasure of the
Governor

Pleasure of the
Governor

10/10/2009

Pleasure of the
Governor

Pleasure of the
Governor

Pleasure of the
Governor
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL

CONTROL
DIVISION OF AIR AND WASTE MANAGEMENT

PUBLIC NOTICE

Delaware State Implementation Plan for Attainment of the 8-Hour Ozone National Ambient Air Quality
Standard, Revision for Establishment of 2008 and 2009 Mobile Source Emission Budgets

This document assigns the on-road mobile source emissions budgets for each county in Delaware as part
of the Philadelphia-Wilmington-Atlantic City, PA-NJ-MD-DE moderate non-attainment area for the 8 hour ozone
National Ambient Air Quality Standard (NAAQ). S Section 176 of the Clean Air Act (42 USC 7506) and Title 40
Parts 51 and 93 of the Code of Federal Regulations are the basis for the authority to establish mobile emission
budgets in the Delaware State Implementation Plan (SIP) to attain the ozone standard. The on-road mobile source
emissions budgets will be made a part of the State Implementation Plan to attain the 8 hour ozone standard by the
year 2009 and to reach further reasonable progress towards attaining the standard by 2008. Therefore, the tables
below will assign budgets for each year and for each county. The mobile source emissions are projected for these
years using the USEPA mobile emission model, “Mobile 6.2” for calculating emission factors and the “Peninsula
Travel Demand Model” for calculating future vehicle miles traveled (VMT).

Mobile 6.2 calculates emission factors for each USEPA vehicle type traveling on designated federal
highway classifications road types in Delaware. Depending on the county, Delaware has up to 11 different federal
highway classifications for its roads. There are two pollutants that are calculated using the mobile computer model.
Volatile organic compounds (VOC) and nitrogen oxide (NOx) emission factors are generated from the Mobile 6.2
computer model. These pollutants are modeled because they are the precursors to form ground level ozone. A
sample emission factor output for New Castle County for nitrogen oxides is listed below, for the projection year of
20009.

New Castle County
Projected 2009 Mobile Emission Factors Nitrogen Oxides (NOx) Grams/Mile
USEPA Vehicle Type*

LDGV LDGT LDGT HDGV LDDV MC

Federal Highway Class. 1-2 3-4 LDDT HDDV

Other Principal Arterial-Rural 0.51 0.37 0.42 0.38 0.19 0.23 0.22 | 3.35
Minor Arterial-Rural 0.54 0.39 0.44 0.42 0.20 0.25 0.25| 2.75
Major Collector-Rural 0.55 0.39 0.45 0.44 0.21 0.26 0.27 | 2.79
Minor Collector-Rural 0.57 0.41 0.47 0.48 0.22 0.28 0.30 | 2.90
Local-Rural 0.83 0.60 0.70 1.08 0.37 0.51 0.66 | 4.21
Interstate-Urban 0.52 0.38 0.43 0.39 0.19 0.23 0.23 | 3.19
Other Freeway & Expressways-Urban 0.51 0.38 0.42 0.39 0.19 0.23 0.23 | 3.41
Other Principal Arterial-Urban 0.55 0.39 0.45 0.44 0.21 0.26 0.27 | 2.79
Minor 0.57 0.41 0.47 0.48 0.22 0.28 0.31| 2.90
Collector-Urban 0.57 0.41 0.47 0.49 0.22 0.28 031 | 291
Local 0.82 0.59 0.69 1.08 0.37 0.51 0.66 | 4.21

*Description of vehicle types is at the end of this document

A travel demand model for the State is maintained by the Delaware Department of Transportation. The
model applies a variety of data regarding roadway network conditions, vehicular travel patterns, automobile
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ownership, and the location of population and employment sites. The model follows the “traditional four-step
process” of trip generation, distribution, mode split, and assignment that is commonly used throughout the
transportation planning industry. A similar table as above is generated for VMT according to USEPA vehicle type
and federal highway classifications. The two matrices are incorporated to calculate tons per-day emissions for
each pollutant.

There are numerous input criteria that go into the mobile model that affect the calculations. The major
inputs are the vehicle emission control programs and clean fuel standards that are currently used or will be used for
controlling and reducing vehicle emissions. They include: National Low Emission Vehicle Program and Tier 2 Motor
Vehicle Controls (light duty vehicles), reformulated gas program, low sulfur gasoline program, ultra-low sulfur
diesel fuel program, heavy duty engine control program beginning in 2007 reducing particulate matter and in 2010
reducing nitrogen oxides to their lowest levels. The State also has since 1983 inspected vehicles for tailpipe
emissions. Currently as part of the vehicle emission inspection a vehicle on-board diagnostic system is checked
for any diagnostic trouble codes which if present requires the vehicle to be repaired.

The following tables assign the on-road mobile emission budgets for milestone years of 2008 and 2009 for
each county in Delaware.

2008 On-road Vehicle Mobile Emission Budgets for Delaware
(Emission in tons per day, VMT in miles per day)

Pollutant Kent New Castle Sussex DE Total
VOC 4.14 10.61 7.09 21.84
NOX 9.68 21.35 12.86 43.89
VMT 5,520,573 16,917,040 8,450,950 30,888,563

2009 On-road Vehicle Mobile Emission Budgets for Delaware
(Emission in tons per day, VMT in miles per day)

Pollutant Kent New Castle Sussex DE Total
VOC 3.95 9.89 7.05 20.89
NOX 9.04 19.23 11.93 40.2
VMT 5,703,033 17,122,179 8,541,828 31,367,040

Supporting documents, including Mobile 6.2 input, output and data files as well as spreadsheet calculation
files, can be obtained by request in writing to Philip Wheeler, Air Quality Management Section, 156 South State
Street, Dover, Delaware 19904 or e-mail Philip.Wheeler@state.de.us.

Description of Vehicle Types

LDGV Light-Duty Gasoline Vehicles (Passenger Cars)
LDGT 1-2 |Light-Duty Gasoline Trucks 1 (0-6,000 Ibs. GVWR, 0-3,750 Ibs. LVW) Light-Duty Gasoline Trucks
2 (0-6,000 Ibs. GVWR, 3,751-5,750 Ibs. LVW)
LDGT 3-4 |Light-Duty Gasoline Trucks 3 (6,001-8,500 Ibs. GVWR, 0-5,750 Ibs. ALVW) Light-Duty Gasoline
Trucks 4 (6,001-8,500 Ibs. GVWR, 5,751 Ibs. and greater ALVW)

HDGV Heavy-Duty Gasoline Vehicles (8,501-80,000 Ibs. GVWR)
LDDV Light-Duty Diesel Vehicles (Passenger Cars)

LDDT Light-Duty Diesel Trucks (0-8,500 Ibs. GVWR)

HDDV Heavy-Duty Diesel Vehicles (8,501-80,000 Ibs. GVWR)

MC Motorcycles
GWWR - Gross Vehicle Weight Rating
LVW — Loaded Vehicle Weight
ALVW — Adjusted Loaded Vehicle Weight
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DELAWARE RIVER BASIN COMMISSION
NOTICE OF PUBLIC HEARING AND COMMISSION MEETING

The Delaware River Basin Commission will hold a public hearing and business meeting on Wednesday,
February 28, 2007 at 10:15 a.m. at the Commission’s offices, 25 State Police Drive, West Trenton, New Jersey. For
more information visit the DRBC website at http://www.drbc.net, or contact Pamela M. Bush, Esq., Commission
Secretary and Assistant General Counsel, at 609-883-9500 extension 203.

DEPARTMENT OF EDUCATION

The Department of Education will hold its monthly meeting on Thursday, February 15, 2007 at 9:00 a.m. in
the Townsend Building, Dover, Delaware.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES

DivISION OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE
Long Term Care Medicaid

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend existing
rules in the Division of Social Services Manual (DSSM) to comply with the transfer of assets provisions mandated
by the Deficit Reduction Act (DRA) of 2005 (Public Law 109-171).

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy and
Program Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by March 2, 2007.

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.

DIVISION OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE
U.S. Savings Bonds

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA)is proposing to amend a rule in the
Division of Social Services Manual (DSSM) used to determine financial eligibility.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy and
Program Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by March 2, 2007.

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.
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DIVISION OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE
DSSM 20910.1 Institutionalized Spouse

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend a rule in the
Division of Social Services Manual (DSSM) used to determine financial eligibility for medical assistance.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other
written materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy and
Program Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box
906, New Castle, Delaware 19720-0906 or by fax to 302-255-4425 (new fax number) by March 2, 2007.

The action concerning the determination of whether to adopt the proposed regulation will be based upon
the results of Department and Division staff analysis and the consideration of the comments and written materials
filed by other interested persons.

DiviSION OF PuBLIC HEALTH
PUBLIC NOTICE

Health Systems Management Section, under the Division of Public Health, Department of Health and
Social Services (DHSS), will hold a public hearing to discuss the proposed revisions to the State of Delaware
Regulations Governing the Conrad State 30/J-1 Visa Waiver Program. The public hearing will be held on February
23, 2007, at 2:00 p.m. in the Felton-Farmington Room, located in the Delaware Department of Transportation
Building, 800 Bay Road, Dover, Delaware.

Copies of the proposed regulations are available for review by calling the Health Systems Management
Section at (302) 741-2960.

Anyone wishing to present his or her oral comments at this hearing should contact Mr. David Walton at
(302) 744-4700 by February 22, 2007. Anyone wishing to submit written comments as a supplement to or in lieu of
oral testimony should submit such comments by March 2, 2007 to:

David Walton, Hearing Officer
Division of Public Health

417 Federal Street

Dover, DE 19901

Fax 302-739-6659

DEPARTMENT OF INSURANCE
PUBLIC NOTICE OF PROPOSED CHANGES TO THE DEPARTMENT OF INSURANCE'S REGULATION
RELATING TO AUTOMOBILE INSURANCE COVERAGE

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of a proposed change to
Regulation 608 relating to Automobile Insurance Coverage. The docket number for this proposed amendment
is 358.

The proposed change to the regulation provides that insurers of private and commercial insurers
authorized to issue private automobile insurance in this State shall provide a telephone number and email address
to the Department of Insurance by and through which any insured or other claimant for benefits could contact the
insurer for claims or claim related inquiries. The proposed amendment can also be viewed at the Delaware
Insurance Commissioner’'s website at: http://www.state.de.us/inscom/departments/documents/ProposedReqgs/
ProposedRegs.shtml.
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The Department of Insurance does not plan to hold a public hearing on the proposed changes. Any
person can file written comments, suggestions, briefs, and compilations of data or other materials concerning the
proposed amendment. Any written submission in response to this notice and relevant to the proposed change
must be received by the Department of Insurance no later than 4:30 p.m., Monday, March 5, 2007, and should be
addressed to Deputy Attorney General Michael J. Rich, c/o Delaware Department of Insurance, 841 Silver Lake
Boulevard, Dover, DE 19904, or sent by fax to 302.739.5566 or email to michael.rich@state.de.us.

DEPARTMENT OF INSURANCE
NOTICE OF PUBLIC HEARING

PUBLIC NOTICE OF PROPOSED DEPARTMENT OF INSURANCE REGULATION RELATING TO INTERNAL
REVIEW, ARBITRATION AND INDEPENDENT UTILIZATION REVIEW OF HEALTH INSURANCE CLAIMS

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of proposed amendments to
Department of Insurance Regulation 1301 relating to Internal Review, Arbitration and Independent Utilization
Review of Health Insurance Claims. The docket number for this proposed regulation is 356.

The Department of Insurance proposes to amend Regulation 1301 by rescinding the current regulation
and substituting in lieu thereof revised provisions for the review and arbitration of health insurance claims. As a
result of the enactment of Senate Bill 295 on July 6, 2005 it became necessary to re-promulgate Regulation 1301
to provide for the review of claims from managed care organizations formerly under the regulatory authority of the
Department of Health and Social Services. The Delaware Code authority for the change is 18 Del.C. 88311, 332
and 6401 et seq. The text can also be viewed at the Delaware Insurance Commissioner’'s website at
www.delawareinsurance.gov and clicking on the link for “Proposed Regulations.”

The Department of Insurance will hold a public hearing on the proposed changes on Monday, February 26,
2007 at 10:00 a.m. in the Consumer Services hearing room, 841 Silver Lake Blvd., Dover, DE 19904. Any person
can file written comments, suggestions, briefs, and compilations of data or other materials concerning the
proposed amendment. Any written submission in response to this notice and relevant to the proposed change must
be received by the Department of Insurance no later than 4:30 p.m., March 6, 2007 by delivering said comments to
Deputy Attorney General Michael J. Rich, c/o Delaware Department of Insurance, 841 Silver Lake Boulevard,
Dover, DE 19904, or sent by fax to 302.739.5566 or emailed to michael.rich@state.de.us.

DEPARTMENT OF INSURANCE
NOTICE OF PUBLIC HEARING

INSURANCE COMMISSIONER MATTHEW DENN hereby gives notice of proposed Department of
Insurance Regulation 1403 relating to Managed Care Organizations. The docket number for this proposed
regulation is 357.

The Department of Insurance proposes to amend Regulation 1403 by rescinding the current regulation
and substituting in lieu thereof revised provisions for the review and arbitration of health insurance claims. As a
result of the enactment of Senate Bill 295 on July 6, 2005 it became necessary to re-promulgate Regulation 1301
to provide for the review of claims from managed care organizations formerly under the regulatory authority of the
Department of Health and Social Services. The Delaware Code authority for the change is 18 Del.C. §8311 and
6401 et seq. The text can also be viewed at the Delaware Insurance Commissioner’s website at
www.delawareinsurance.gov and clicking on the link for “Proposed Regulations.”

The Department of Insurance will hold a public hearing on the proposed changes on Monday, February 26,
2007 at 10:00 a.m. in the Consumer Services hearing room, 841 Silver Lake Blvd., Dover, DE 19904. Any person
can file written comments, suggestions, briefs, and compilations of data or other materials concerning the
proposed amendment. Any written submission in response to this notice and relevant to the proposed change must
be received by the Department of Insurance no later than 4:30 p.m. March 6, 2007 by delivering said comments to
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Deputy Attorney General Michael J. Rich, c/o Delaware Department of Insurance, 841 Silver Lake Boulevard,
Dover, DE 19904, or sent by fax to 302.739.5566 or emailed to michael.rich@state.de.us.

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL

CONTROL

DivisioN OF AIR AND WASTE MANAGEMENT
PUBLIC NOTICE

Title of the Regulations:
Delaware Regulation Governing the Control of Air Pollution No. 1142 Section 2: Control of NOx Emissions
from Industrial Boilers and Process Heaters at Petroleum Refineries.

Brief Synopsis of the Subject, Substance and Issues:

The Clean Air Act Amendments of 1990 (CAA) requires Delaware, as part of the Philadelphia-Wilmington-
Atlanta City non-attainment area, to attain the 8-hour ozone National Ambient Air Quality Standard (NAAQS) by
2010. Since oxides of nitrogen (NOXx) is one of the two major precursors that form ozone in the lower atmosphere,
Delaware must reduce NOx emissions in order to reduce ambient ozone concentrations, to attain the NAAQS.
According to the requirements of US Environmental Protection Agency (EPA), NOx reductions must be achieved
by May of 2009 to ensure attainment by 2010. Delaware's emission inventory data demonstrates that large
industrial boilers and process heaters in petroleum refineries in Delaware are significant NOx emitting sources.
Therefore, those large boilers and process heaters should be subject to appropriate NOx emission controls.

The proposed Regulation 1142 Section 2 will affect large refinery boilers and process heaters with heat
input capacities equal to or greater than 200 million British thermal units per hour (mmBTU/hour). By setting up
appropriate emission rate limits and control implementation schedules for those units, NOx emission reductions will
be achieved in 2009 to help Delaware attain the ozone NAAQS, and additional reduction will be achieved in 2011-
2012 period to help Delaware to maintain the ozone standard once it is attained.

The proposed regulation and the associated NOx emission reductions will be included in Delaware State
Implementation Plan (SIP) revisions to demonstrate Delaware's capability to make reasonable progress towards
attainment, to attain the ozone standard in 2010, and to maintain the ozone standard thereafter. Those SIP
revisions are due to EPA by June 2007.

In addition to aiding the adequate progress toward, and ultimate attainment of the ozone NAAQS, the
proposed regulation will aid Delaware in attaining the fine particulate matter (PM) NAAQS by 2010, help satisfy
Delaware's compliance with the federal Clean Air Interstate Rule (CAIR) and the federal Nitrogen Oxides Transport
State Implementation Plan (SIP) Call, help satisfy EPA's finding that Delaware failed to submit a Clean Air Act
Section 110 SIP addressing upwind interstate transport for the ozone and fine particulate matter NAAQS, and
improve visibility.

Notice of Public Comment:
A public hearing will be held on March 6, 2007, beginning at 6:00 pm, in DNREC Conference Room A, 391
Lukens Drive, New Castle, DE 19720.

Prepared By:
Frank F. Gao, Project Leader Phone: (302) 323-4542
Date: January 11, 2007
E-Mail: Frank.Gao@state.de.us
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DivISION OF AIR AND WASTE MANAGEMENT
Site Investigation and Restoration Branch
PUBLIC NOTICE

Notification of Public Comment Period Regarding the Independent Study Report for the Proposed Remedy
at the Hay Road Sludge Drying (“Iron Rich”) Site

The Delaware Department of Natural Resources and Environmental Control (‘DNREC” or the “State of
Delaware”) is seeking written public comments regarding the Independent Study Report, prepared by Schnabel
Engineering North, LLC (Schnabel), December 20, 2006. This report addresses an independent environmental

evaluation of the proposed remedy at the Hay Road Sludge Drying (“Iron Rich”) Site (“Site”), pursuant to the 1431
General Assembly, House Concurrent Resolution No. 22 (HCR 22).

DNREC retained Schnabel to perform an objective and independent third-party evaluation of the proposed
remedy for the Site following public solicitation for an independent contractor as stated in HCR 22. Pursuant to
HRC 22, DNREC took responsibility for administering the contract, including developing the scope of work for the
contractor solicitation. In addition, DNREC provided the draft scope of work to community representatives and
interested members of the public who reviewed the scope of work to be addressed in the Independent Study
Report prior to DNREC finalizing the contract with Schnabel.

The primary findings of the overall evaluation indicate concerns and/or deficiencies in the information and
submittals relating to the (1) Dredged Material, (2) Groundwater; (3) Iron Rich Material (IRM), (4) Remedial
Investigation/Risk Assessment (RI/RA), and (5) Focused Feasibility Study (FFS). The data deficiencies raise
guestions about the sufficiency of the technical support for the selected remedy. The study did not reach any
conclusions about the adequacy of the remedy, however. For further detail, the Independent Study Report and
related documents are available at DNREC’s Air and Waste Management Division’s web page under “DuPont Iron
Rich Pile” at http://www.dnrec.state.de.us/dnrec2000/Divisions/AWM/sirb/

Hard copies of the report are available at the office of DNREC-SIRB, 391 Lukens Drive, New Castle,
Delaware 19720 or in the Claymont and Wilmington Public libraries.

Pursuant to House Concurrent Resolution No. 22, “...the results shall become a part of the public record,
open for public comment for 30 days, and shall become a part of the decision-making process of DNREC for the
ultimate disposition of the material”. The comment period will close @ 4:30 p.m. on Friday, March 2, 2007.
Interested parties may submit their comments in writing to Qazi Salahuddin, Ph.D., Program Manager, DNREC-
SIRB, 391 Lukens Drive, New Castle, Delaware 19720 or via e-mail to gazi.salahuddin@state.de.us.

DiviSION OF FISH AND WILDLIFE
NOTICE OF PUBLIC HEARING

The Department of Natural Resources and Environmental Control will hold a public hearing regarding a
proposed amendment to Tidal Finfish Regulation 3580 concerning commercial fishing for spiny dogfish.

The proposed action is to re-open the commercial fishery in Delaware for the spiny dogfish (Squalus
acanthias) in accordance with the latest revision of the Atlantic States Marine Fisheries Commission’s Interstate
Fishery Management Plan for Spiny Dogfish and in accordance with federal law, whichever is more restrictive.
When federal seasons and catch limits are more restrictive than state limits or Atlantic States Marine Fisheries
Commission limits, then federal limits shall apply under the proposed regulation. For federal purposes, the fishery
for spiny dogfish is split into two quota periods; May 1 through October 31 and November 1 through April 30 with an
annual coastal quota of 4 million pounds. The daily catch (possession limit) of spiny dogfish in federal waters is 600
Ibs. per day for participants in the spiny dogfish fishery. Under this proposal, when the federal quota is reached for
any quota period, the federal fishery closes. It is proposed that the State of Delaware fishery will automatically
close as well when the federal quota is reached and the National Marine Fisheries Service declares the federal
spiny dogfish fishery closed.

Individuals may address questions to the Fisheries Section, Division of Fish and Wildlife, 89 Kings
Highway, Dover, DE 19901, or by phone to (302) 739-9914 or by e-mail to roy.miller@state.de.us. A public hearing
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on this regulation will be held in the Department of Natural Resources and Environmental Control Auditorium, at
the same address, at 6:30 PM on February 21, 2007. Comments for the hearing record should be addressed to
Lisa Vest, Hearing Officer, Office of the Secretary, Delaware Department of Natural Resources and Environmental
Control, 89 Kings Highway, Dover, De 19901 or by e-mail to Lisa.Vest@state.de.us

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION
2000 Board of Occupational Therapy
NOTICE OF PUBLIC HEARING

The Delaware Board of Occupational Therapy, in accordance with 24 Del.C. §2006(a)(1), has proposed
changes to its Regulations 2.0 and 3.0 to change the audit process for license renewal so that continuing education
attestations will be audited after the license renewal period is over, rather than before the expiration date. The
changes will also extend the period of time during each biennial licensure period during which licensees may obtain
required CE credits from May 31st of each renewal year to July 31st of each renewal year, to correspond with the
license renewal period.

A public hearing will be held on March 7, 2007 at 4:45 p.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware
Board of Occupational Therapy, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover DE 19904. Persons
wishing to submit written comments may forward these to the Board at the above address. The final date to
receive written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following
the public hearing.

DIVISION OF PROFESSIONAL REGULATION
2700 Board of Professional Land Surveyors
PUBLIC NOTICE

The Delaware Board of Professional Land Surveyors in accordance with 24 Del.C. §2706(a)(1) has
proposed revisions to its rules and regulations. The proposed revisions to the Rules and Regulations are being
updated to enable licensees to renew their licenses on line, attest that they have completed the required continuing
education and change the period of late renewal of licenses. Documentation of having completed the required
continuing education must still be maintained by the licensee but it will only be required to be produced in the event
the licensee is randomly selected for continuing education audit post renewal.

A public hearing will be held on March 15, 2007 at 8:30 a.m. in the second floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware
Board of Professional Land Surveyors, 861 Silver Lake Boulevard, Cannon Building, Suite 203, Dover, DE 19904.
Persons wishing to submit written comments may forward these to the Board at the above address. The final date
to receive written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following
the public hearing.
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DIVISION OF PROFESSIONAL REGULATION
3500 Board of Examiners of Psychologists
PUBLIC NOTICE

The Delaware Board of Examiners of Psychologists in accordance with 24 Del.C. §2604(a)(1) has
proposed changes to its rules and regulations to allow for online renewal of licenses and online attestation of
completion of continuing education hours. The proposed changes also provide for a post-renewal audit, so that
licensees have the full two-year period to obtain required continuing education. Under the proposed rules,
licensees may earn continuing education through the July 31 deadline. In addition, the proposed rules specify the
number of continuing education credits required for newly-licensed individuals. The proposed rules also clarify the
information that must be submitted to the Board to obtain licensure. Finally, the proposed revisions implement the
recent changes to the reciprocity provisions of the Board's statute, 24 Del.C. §83511. These changes allow
professionals that have passed the required examination and have been licensed in another state for at least two
continuous years to satisfy the requirements of licensure in Delaware by submitting information showing that they
hold a current Certificate of Professional Qualification in Psychology (CPQ) issued by the Association of State and
Provincial Psychology Boards (ASPPB), or are currently credentialed by the National Register of Health Service
Providers in Psychology.

A public hearing will be held on March 5, 2007 at 9:30 a.m. in the second floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Delaware
Board of Examiners of Psychologists, 861 Silver Lake Blvd, Cannon Building, Suite 203, Dover, DE 19904.
Persons wishing to submit written comments may forward these to the Board at the above address. The final date
to receive written comments will be at the public hearing.

The Board will consider promulgating the proposed regulations at its regularly scheduled meeting following
the public hearing.
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