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The Delaware Register of Regulations is an official State publication e stablished by authority of 69 Del.
Laws, c. 107 and is published on the first of each month throughout the year.

The Delaware Register will publish any regulations that are proposed to be adopted, amended or repealed
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

* Governor’s Executive Orders

+ Governor’s Appointments

* Agency Hearing and Meeting Notices

»  Other documents considered to be in the public interest.

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by volume, issue, page number and date. An example
would be:

12 DE Reg. 761-775 (12/01/08)

Refers to Volume 12, pages 761-775 of the Delaware Register issued on December 1, 2008.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Delaware Register of Regulations is $135.00. Single
copies are available at a cost of $12.00 per issue, including postage. For more information contact the Division of
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens an d other in terested p arties may p articipate in the process by which a dministrative
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability
of regulations is determined.

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full te xt of such p roposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to § 1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any oth er regulations that may be impacted or affected by the proposal, and shall st ate the manner in wh ich
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public he aring shall not be sched uled less than 20 days fo llowing publication of no tice of the p roposal in the
Register of Regulations. If a public hearing will be held on the prop osal, notice of the time, date, place and a
summary of the n ature of the proposal shall also be published in at lea st 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held open for a minimum of 3 0 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed,
of all written materials, upon all the testimonial and written e vidence and information sub mitted, toge ther with
summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a r egulation or to take no action and the decision shall be supported by its findings on the
evidence and infor mation received; (4) The exact te xt and citation of such re gulation ad opted, am ended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court
for declaratory relief.

No action of an agency with respect to the making or consideration of a proposed adoption, amendment or
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.

When any regulation is the subject of an enforcement action in the Court, the lawfulness of such regulation may be
reviewed by the Court as a defense in the action.

Except as provided in th e preceding section, n o judicial review of a regulation is a vailable u nless a
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the regulation was
published in the Register of Regulations.
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CUMULATIVE TABLES 703

The table printed below lists the regulations that have been proposed, adopted, amended or repealed in the
preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that issue of
the Register in which the regulation was published. Proposed regulations are d esignated with (Prop.); Final
regulations are designated with (Final); Emergency regulations are designated with (Emer.); and regulations that
have been repealed are designated with (Rep.).

DELAWARE COUNCIL ON POLICE TRAINING............ccoiiiiiiieeeeeee e e 13 DE Reg. 593(Prop.)

DELAWARE RIVER BASIN COMMISSION
Proposed Amendments to the Water Quality Regulations, Water Code and
Comprehensive Plan to Revise the Human Health Water Quality Criteria for PCBs

in the Delaware EStuary, €1C..........ocuuiiiiiiiiiiie e e 13 DE Reg. 154(Prop.)
DELAWARE SOLID WASTE AUTHORITY

501 Regulations of the Delaware Solid Waste Authority..........cccoceiiiiiiii s e 13 DE Reg. 326(Prop.)

502 Statewide Solid Waste Management Plan............coccoiiiiiiieeeees e, 13 DE Reg. 333(Prop.)

DELAWARE STATE FIRE PREVENTION REGULATIONS
Proposed Recommendations for 2009............oocuiiiiiiiiiiiiee e e 13 DE Reg. 7(Prop.)
13 DE Reg. 629 (Final)

DEPARTMENT OF AGRICULTURE
Delaware Standardbred Breeders’ Fund
502 Delaware Standardbred Breeder’s Fund Regulations, Sections 4.0, 9.0 & 14.013 DE Reg. 496(Final)
Division of Animal Health and Food Products Inspection
304 Exotic Animal Regulations............ooouiiiiiiiiiii e e 13 DE Reg. 8(Prop.)

13 DE Reg. 559(Prop.)
Harness Racing Commission

501 Harness Racing, Rule 7.0 Rules of the Race.............cccccuviiiiiiiiiie s e 13 DE Reg. 17(Prop.)

501 Harness Racing Rules and Regulations, Sections 7.0 and 10.0 ............... ...... 13 DE Reg. 336(Prop.)
Thoroughbred Racing Commission

RuUlIE 14.20 TOE GrabS.......cuuiiiiiiiiiiee et e e e e e e e e raee eeeeas 13 DE Reg. 6(Emer)

13 DE Reg. 151(Emer)

Rule 11.0, Entries, Subscriptions, Delegations.............ccccooiiiiiiiic e e, 13 DE Reg. 343(Prop.)

13 DE Reg. 497(Final)

DEPARTMENT OF EDUCATION
Office of the Secretary
202 Freedom of Information Act (FOIA) Procedures...........coocuveeiiiiiiiieniiiiiiiees veee 13 DE Reg. 252(Final)
260 General Administrative Review Procedures for the Child and Adult Care Food
Programs of the United States Department of Agriculture CACFP/USDA.. ...... 13 DE Reg. 345(Prop.)

13 DE Reg. 636(Final)
501 State Content StandardS............oooiiiiiiie e 13 DE Reg. 256(Final)

502 Alignment of Local School District Curricula to the State Content Standards... 13 DE Reg. 257(Final)
609 District and School-Based Intervention Services...........cccccviiiiiiinns v, 13 DE Reg. 570(Prop.)
705 Leave for Training Camp or Special Duty in the National Guard or the Military
Reserves of the United States..........ccceviiiiiiiiii e e 13 DE Reg. 348(Prop.)
13 DE Reg. 637(Final)
706 Credit for Experience for Full Time Active Duty Service in the Armed Forces.. 13 DE Reg. 349(Prop.)
13 DE Reg. 639(Final)
718 Health Examinations for Employees of School Districts, Charter Schools,

and Alternative ProgramsS........oueiiii it e 13 DE Reg. 351(Prop.)
13 DE Reg. 640(Final)
735 Standardized Financial Reporting..........ooccuviieiiiiiiiie e e 13 DE Reg. 572(Prop.)
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736 Local School District and Charter School Citizen Budget Oversight

1070] 00100111 S RPN 13 DE Reg. 574(Prop.)
742 Compensation of School District and Charter School Personnel Under Federal
PrOJECES. ..t eaean 13 DE Reg. 443(Prop.)
746 Criminal Background Check for Student Teaching.....  ..ccccoiiiiiiiiiiiiies e 13 DE Reg. 445(Prop.)
851 K to 12 Comprehensive Health Education Program..  .........ccocciiiiiiies o 13 DE Reg. 578(Prop.)
852 Child NULFIHION ...t eaaes 13 DE Reg. 353(Prop.)
1105 School Transportation.............ceiiiiiiiiii e s 13 DE Reg. 449(Prop.)
Professional Standards Board
1507 Alternative Routes to Teacher Licensure and Certification Program......... ..... 13 DE Reg. 354(Prop.)
13 DE Reg. 642(Final)
1512 Issuance and Renewal of Advanced LiCEeNSe..........c.eeveiiiiiiiiiiiiiiieieeiin e 13 DE Reg. 359(Prop.)
13 DE Reg. 647(Final)
1590 Delaware Administrator Standards..............ccoociiiiieiiiiiee e e 13 DE Reg. 362(Prop.)

13 DE Reg. 650(Final)

DEPARTMENT OF FINANCE
State Lottery Office
460 Sports Lottery Rules and Regulations.............ooociiiiiiiiiiii e e 13 DE Reg. 24(Prop.)
13 DE Reg. 406(Final)

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Division of Medicaid and Medical Assistance

1915(c) Home and Community-Based Services Waiver for the Elderly and
DiISADIEA .. eeaa 13 DE Reg. 93(Final)
Diamond State Health Plan 1115 Demonstration Waiver ..............occoceeiiiiiienee e 13 DE Reg. 370(Prop.)
13 DE Reg. 652(Final)

Title XIX Medicaid State Plan, Attachment 4.19-a, Page 3, Reimbursement
Methodology for Inpatient Hospital Services..........coocvvviiieeeiiiiiiiiciieeees e, 13 DE Reg. 373(Prop.)

13 DE Reg. 656(Final)
Title XIX Medicaid State Plan, Attachment 4.19-b, Page 14, Reimbursement

Methodology for Medicaid ServiCes ...........ccoeviiiiiiiiiii e e 13 DE Reg. 375(Prop.)

13 DE Reg. 658(Final)

Title XIX Reimbursement Methodology for Medicaid Services..........ccccccveininn o 13 DE Reg. 259(Final)

DSSM 17900 Medicaid for Workers with Disabilities ............ccccoviiiieiiiiiiiienen e 13 DE Reg. 371(Prop.)

13 DE Reg. 654(Final)

17908 Unearned INCOME EXCIUSION.........cuueiieiiiiiieeesiiiieeee e eiiee e 13 DE Reg. 371(Prop.)

13 DE Reg. 654(Final)

17911 Financial Eligibility Determination...............ccccoiiiiiiiiiiniiiee e 13 DE Reg. 371(Prop.)

13 DE Reg. 654(Final)

17912 Retroactive Eligibility.........cc.cooiiiiiiiiiii s e 13 DE Reg. 371(Prop.)

13 DE Reg. 654(Final)

20800 Determining Eligibility for the Acute Care Program.................... ..... 13 DE Reg. 263(Final)
Division of Social Services

DSSM 1006.6 Civil Rights Program and Public Relations...............coooociiiiiins . 13 DE Reg. 7(Prop.)

13 DE Reg. 150(Err.)
13 DE Reg. 407(Final)

2001.1 Redetermination: Eligibility Review Periods............ccccccoviiiiieen e 13 DE Reg. 378(Prop.)
13 DE Reg. 661(Final)
3017 Other CMR EIEMENLS.........ooviiiiiiiiie et e 13 DE Reg. 450(Prop.)
4002.2 Available RESOUICES.........uuevieiiiiiiie et aee 13 DE Reg. 378(Prop.)
13 DE Reg. 663(Final)
4002.5 EXCluded RESOUICES......ccciiuiiiiieiiiiiieee et e 13 DE Reg. 378(Prop.)
13 DE Reg. 663(Final)
4002.6 Disposal of Real Property..........coeeiiiiiiieiieiiiiiee s e 13 DE Reg. 378(Prop.)
13 DE Reg. 663(Final)
9032.3 ULility EXPENSES.....ueeiiiiiiiiiiieeiiiiiiee e esiiiee e e e sitee e e s e sntee e e e ennneee e aeee 13 DE Reg. 267(Final)
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9032.8 (RESEIVEA) ..cciiiiiiiiiiei ittt eaeeas 13 DE Reg. 267(Final)
9032.9 Continuing Shelter Charges.........ccveiiiiiiiiiii e e, 13 DE Reg. 267(Final)
9032.11 (RESEIVEA).....ueiiieiee ittt aeeeas 13 DE Reg. 267(Final)
9038 Verification for Recertifications and Interim Changes.................. ...... 13 DE Reg. 267(Final)
9059 INCOME EXCIUSIONS ...ccciiiiiiiieiiiiiee et eeens 13 DE Reg. 580(Prop.)
11003.7.8 Special Needs Children............cooiiieiiiiiieiee s e 13 DE Reg. 97(Final)
11006.4.1 Absent Day POlCY.........ccoouiiiiiiie e e 13 DE Reg. 100(Final)
DEPARTMENT OF INSURANCE
305 Actuarial Opinion and Memorandum Regulation............ccccooiiiiiiiiiniees e, 13 DE Reg. 102(Final)
607 Defensive Driving Course Discount (Automobiles and Motorcycles)......... ............ 13 DE Reg. 158(Prop.)
13 DE Reg. 498(Final)
901 Arbitration of Automobile and Homeowners’ Insurance Claims.........c..ccccceeee e 13 DE Reg. 583(Prop.)
1212 Valuation of Life Insurance POlICIES...........ccuiiiiiiiiiii e e 13 DE Reg. 152(Emer)
13 DE Reg. 409(Final)
1215 Recognition of Preferred Mortality Tables for use in Determining Minimum
Reserve LiabilitieS.........cooueiiiiiiiiiie e e 13 DE Reg. 153(Emer)
13 DE Reg. 410(Final)
1305 Loss Ratio Filing Procedures for Health Insurers and Health Service
Corporations for medical and H ospital Expense-incurred Insurance Policies
and Group Plans 13 DE Reg. 587(Prop.)
1501 Medicare Supplement Insurance Minimum Standards...........cccccooiieeiiniiies e 13 DE Reg. 270(Final)
DEPARTMENT OF JUSTICE
Division of Securities
Part H Provisions Applicable to Broker-Dealers, Agents, Investment Advisers and
Investment Adviser Representatives § 800. Senior Specific Designations. ...... 13 DE Reg. 48(Prop.)
Rules and Regulations Pursuant to the Delaware Securities Act.............ccccoeet oo, 13 DE Reg. 381(Prop.)
13 DE Reg. 667(Final)
DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL
Division of Air and Waste Management
1101 Definitions and Administrative PrincCiples..........cccooiiiiie e 13 DE Reg. 411(Final)
1138 Emission Standards for Hazardous Air Pollutants for Source Categories,
SECHON 10, e e eeeeas 13 DE Reg. 165(Prop.)
13 DE Reg. 668(Final)
1142 Specific Emission Control Requirements............coooviiiiiiieiiiiiieee e e 13 DE Reg. 382(Prop.)
13 DE Reg. 670(Final)
1146 Electric Generating Unit (EGU) Multi-Pollutant Regulation...................... ... 13 DE Reg. 499(Final)
1301 Regulations Governing Solid Waste, Sections 4.0, 6.0, 7.0 and 10.0...... ...... 13 DE Reg. 185(Prop.)
1302 Regulations Governing Hazardous Waste...........ccccooceeieiiiiiinec e e, 13 DE Reg. 452(Prop.)
Division of Fish and Wildlife
3512 Winter Flounder Size Limit; Possession Limit; Seasons............ccccocceee e 13 DE Reg. 386(Prop.)
13 DE Reg. 672(Final)
3711 Conch Minimum Size Limits (Formerly S-48)..........ccooiiiiiiiiiiiiiiees e 13 DE Reg. 387(Prop.)
13 DE Reg. 675(Final)
3904 SBASONS ... .uieiiie ettt e e ittt e e ettt e e e e sttt e e s st ee e e e e bt eee e s e tbaeaeeeaareeaeeeanaee aeens 13 DE Reg. 458(Prop.)
Division of Soil and Water Conservation
5103 Delaware Dam Safety Regulations and Procedures........ccccccccceiviiis cien oo 13 DE Reg. 461(Prop.)
Division of Water Resources
7401 Surface Water Quality Standards............ccccooieiiiiiiiiiiieee e e 13 DE Reg. 217(Prop.)
DEPARTMENT OF SAFETY AND HOMELAND SECURITY
Division of State Police
1300 Board of Examiners of Private Investigators & Private Security Agencies .... 13 DE Reg. 229(Prop.)
13 DE Reg. 502(Final)
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2300 Pawn Brokers, Secondhand Dealers and Scrap Metal Processors.......... .....
2400 Board of Examiners of Constables.

DEPARTMENT OF STATE

Controlled Substance Advisory Committee

Uniform Controlled Substance Act Regulations.............cccccoviiiiiiniies e
Division of the Arts

1001 Assistance for the Development of the Arts Regulations..............ccccoviee o
Division of Professional Regulation

100 Gaming Control Board

101 Regulations Governing BiNGO..........cccoiiiiiiiiiiiiiiiiiieceeeee e e

102 Regulations Governing Raffles...........cccoiiiiiiiii e
103 Regulations Governing Charitable Gambling Other Than Raffles

104 Regulations Governing No Limit Texas Hold’em Poker

1000 Board of Pilot COMMISSIONENS........coouniiieieeeeeeeee e eaee

1700 Board of Medical PractiCe............oiiiiiiiiieiiiieeeee e eaae

1790 Acupuncture AdViSOry COUNCIL...........ooocuiiiiiiiiiiii e e
2000 Board of Occupational Therapy Practice..........cccooviiiiiiiiiiiiiiieieeeees o
2500 Board Of PRarmMacCy..........cuueeiiiiiiiiiiee et eeeas

2700 Board of Professional Land Surveyors, Sections 12.0 Minimum Technical

Standards for Licences and 15.0 Reciprocity Eligibility..... ..... .....
2930 Council on Real Estate Appraisers
3500 Board of Examiners of PSychologists.........ccccceveiiiiiiiiiiiiiiiiiieeeeeeee s e
3600 Board of Registration of Geologists

3800 Committee on Dietetics/Nutrition

Office of the State Bank Commissioner
2101 Mortgage Loan Brokers Operating Regulations................ooooiiiiiiis o
2201 Licensed Lenders Operating Regulations. ... e
2401 Mortgage Loan Originator LiCeNnSing..........cooiuueiiiiiiiiiiie e e

Public Service Commission
Regulation Docket No. 49: Rules and Regulations to Implement the Provisions of

26 Del.C. Ch. 10 Relating to the Creation of a Competitive Market for Retail
EleCtric SUPPIY SerVICE. .....ooe i eaaes
Regulation Docket No. 56: Rules and Procedures to Implement the Renewable
Energy Portfolio Standards Act
Regulation Docket No. 60: Integrated Resource Planning for the Provision of
Standard Offer Service by Delmarva Power & Light Company.............cccceee o
Regulation Docket No. 61: Adoption of Rules to Establish an Intrastate Gas
Pipeline Safety Compliance Program

DEPARTMENT OF TRANSPORTATION

13 DE Reg.
13 DE Reg.
13 DE Reg.

13 DE Reg.

13 DE Reg.

13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.

13 DE Reg

13 DE Reg.
13 DE Reg.

13 DE Reg.
13 DE Reg.
13 DE Reg.
13 DE Reg.

13 DE Reg.
13 DE Reg.

13 DE Reg.

13 DE Reg.
13 DE Reg.
13 DE Reg.

13 DE Reg
13 DE Reg
13 DE Reg

13 DE Reg

462(Prop.)
388(Prop.)
677(Final)

281(Final)
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text. Language which is strieken through indicates text being deleted.

Proposed Regulations

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it
shall file notice and full text of such proposals, tog ether with cop ies of the existing regulation b eing a dopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to § 1134 of this
titte. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any oth er regulations that may be imp acted or affected by the proposal, and shall st ate the manner in wh ich
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public he aring shall not be sched uled less than 20 days fo llowing publication of no tice of the p roposal in the
Register of Regulations. If a public hearing will be held on the prop osal, notice of the ti me, date, place and a
summary of the nature of the proposal shall also be published in at lea st 2 Delaware newsp apers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY

Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 103

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

103 Accountability for Schools, Districts and the State

A. TYPE OF REGULATORY ACTION REQUIRED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE REGULATION

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code
103 Accountability for Schools, Districts and the State to make additional changes from what was proposed in the
June 2009 Register of Regulations. At that time, the amendments focused on: 1) corrections and updates to align
with the S tate A ccountability Plan prov ided to the U.S. Dep artment of Education for NCL B; 2) amendments to
reflect changes to the DSTP; and 3) alignment with the budget language. The additional changes are substantive
and require the r egulation to b e republished. These changes include, b utare n ot lim ited to, o ptions and
requirements for schools and districts in scho ol improvement. Comments were received by the State Board of
Education, the Gove rnors Advisory Council for Exce ptional Citizen s and th e State Co uncil for Per sons with
Disabilities on the first publication. A response will be fo rthcoming on the ¢ omments not inc orporated in this
revised version.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Dover, Delaware 19901. A copy of this re gulation is available from the above
address or may be viewed at the Department of Education business office.

C. IMPACT CRITERIA
1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
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standards? Itis anticipated that the changes will help improve student achievemen t as measured agains t state
achievement standards.

2. Will the amended regulation help ensure that all students receive an equitable education? It is anticipated
that the changes continue to ensure all students receive an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amended regulation does not specifically address the health and safety of students.

4. Will the amended regulation help to  ensure that all stude nts' legal right s are respected?  While the
amended does not specifically address students’ legal rights, it is anticipated that the changes continue to ensure
these rights are respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and s chool level? The amended regula tion preserves the necessary authority and flexibility at the loc al
board and school level.

6. Will the amended regulati on place unnecessary repo rting or administrative requirements or mandates
upon d ecision makers at the local board and school levels? The re gulation does not place any unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The decision making authority and accountability for addressing school accountability does not
change.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The regulation is consistent with other state
educational policies both federal and state.

9. Is there a less bur densome method for addressing the purpose of the r egulation? Th ere is not a less
burdensome method for addressing the purpose of the regulation.

10. What is the cost to the State and to the local school boards of compliance with th e regulation? It is
anticipated a reallocation of resources may be needed at times for compliance.

103 Accountability for Schools, Districts and the State

1.0 Aeccountability Purpose and Definitions

1.1 Aeeountability Purpose: All public schools, including charter schools, reorganized and career technical
school districts and the state shall be subject to the calculation and reporting of Adequate Yearly
Progress (AYP) as pr escribed by th e federal Elementary and Secondary Education Act (ESEA), 20
U.S. C.A. §6301 et seq. Additionally, public schools, including charter schools, reorganized and career
technical school districts shall be subject to the applicable rewards, sanctions and other accountability
activities as prescribed in this regulation.

1.2 Definitions:

"Charter School" shall mean a charter school board established pursuant to Chapter 5 of Title 14 of
the Delaware Code.

'Department" or "Department of Education” shall mean the Delaware Department of Education.
"Delaware Department of Education Achievement Metric" or "DDOE Achievement Metric " shall
mean th e ca lculation th at is ba sed on the risk and ne ed of each sch ool as de monstrated by it s
performance on the DSTP or successor statewide assessment.

"District" shall mean a r eorganized school district or vocational technical school district established
pursuant to Chapter 10 of Title 14 of the Delaware Code.

'ESEA" sh all m ean th e E lementary and S econdary Ed ucation Act of 19 65 or any re authorization
thereof.

"Local Educational Agency" or "LEA" means a public board of edu cation or other public authority
legally constitu ted within Dela ware for eithe r ad ministrative control or dir ection of, or to perform a
service function for, public elementary or secondary schools in a school district, or for a combination of
school districts. The term includes an educational service agency and any other public ins titution or
agency having administrative control and direction of a public elementary school or secondary school.
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"Persistently low-achieving school" means
(i) Any Title | school in improvement, corrective action, or restructuring that:

(a) Is amo ng the lowe st-achieving five pe rcent of Title | sc hools in im provement,
corrective actio n, or re structuring or the lowest-achieving five T itle | s chools in
improvement, c orrective action, or restructuring in the State, which ever nu mber of
schools is greater; or

(b) Is a high school that has had a graduation rate as defined in 34 CFR 200.19(b) that is
less than 60 percent for two of the last three years; and
(ii) Any secondary school that is eligible for, but does not receive, Title | funds that:
(a) is amo ng the lowest- achieving five pe rcent of secondary schools or the lowest-

achieving five secondary schools in the State that are eligible for, but do not receive,
Title | funds, whichever number of schools is greater; or
(b) Is a high school that has had a graduation rate as defined in 34 CFR 200.19(b) that is
less than 60 percent for two of the last three years; and
iii Any non-Title | el igible secondary school that would be considered a pe rsistently low-
achieving school pursuant to one or more of the afor ementioned requirements if it were
eligible to receive Title | funds.
7 DE Reg. 57 (07/01/03)
10 DE Reg. 89 (07/01/06)

2.0 Adequate Yearly Progress (AYP)

21 Adequate Yearly Progress shall be determined by the Department of Education for all public schools,
including charter schools, reorganized and career technical school districts and the State on an annual
basis. In order for a public school, including a charter school, reorganized or career technical school
district or the State to meet AYP, the aggregate student population and each subgroup of students as
identified in ESEA, must meet or exceed the target for percent proficient using a confidence interval to
be determined by the Department of Education in the state assessments of reading/language arts and
mathematics; 95% of the students as an aggregate and within each subgroup must participate in the
state assessments of reading/language arts and mathematics, and the respective entity must meet the
requirements of the Other Academic Indicator(s) as defined in 2.6. In calculating the percent proficient
each year, the state will average the most recent two years of percent proficient (including the current
year’s percent proficient) and compare the results to the current year percent proficient. The highest
percent proficient score will be used to determine the school, district or State AYP status.

211 Adequate yYearly pProgress shall include three levels: Abo ve Target, Meets Target and Below
Target.

2111 Above Target sh all m ean that the school, district or State inthe ag gregate student
population and for each subgroup exceeds the annual target in English language arts and
mathematics for pe rcent proficient as defined in 2.3 and further me ets the criteria for
participation as defined in 2.4 and Other Academic Indicator(s) as defined in 2.6.

21.1.2 Meets T arget sh all m ean th at th e sch ool, d istrict or S tate in the agg regate stude nt
population and for each sub group meets the annual target in English language arts and
mathematics with or without the application of a confidence interval for percent proficient
as defined in 2.3 or meets the criteria of Safe Harbor defined in 2.5, and further meets the
criteria for participation as de fined in 2.4 and Other Academic Indicator(s) as de fined in
2.6.

2113 Below T arget sh all m ean th at th e sc hool, d istrict or S tate in the a ggregate stude nt
population and for each subgroup did not meet the annual target in English language arts
and mathematics through the application of a confidence interval for percent proficient as
defined in 2.3 or does not meet the criteria of Safe Harbor defined in 2.5, or does not meet
the criteria for participation as defined in 2.4 or doe s not meetth e criteria of Other
Academic Indicator(s) as defined in 2.6.
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22

2.3

24

25

2.6

Full academic year for accountability:

2.2.1  For school accountability students enrolled continuously in the school from September 30 through

May 31 of a school year including those students identified in 3.1 and 3.2, shall be considered
enrolled for a full academic year.

2.2.2 For district ac countability students enrolled co ntinuously in the district (but not necessarily the

same sc hool), from Se ptember 30 through May 31 of a school year, including those students
identified in 3.1 and 3.2, shall be considered enrolled for a full academic year.

2.2.3 For state accountability students enrolled continuously in the state (but not necessarily the same

school or district) from September 30 thr ough May 31 of a sch ool year shall be considered
enrolled for a full academic year.
Proficient: For accountability purposes students w ho s core at Performance Level 3 (Meet s the
Standard) or above and who have met the requirements of a Full Academic Year as defined in 2.2 shall
be de emed pr oficient. Students who score at Pe rformance Level 2 or Level 1 who h ave met the
requirements of a Full Academic Year as deflned in 2.2 shall not meet the definition of proficient.

Part|C|pat|on Rate

Begmnlng with the
2005- 2006 sch ool yea r the p articipation r ate for ea ch subq roup shall irelade be the n umber of
students who participate in the DSTP in grades 3 through 8 inclusive and grade 10 divided by the
number of students enrolled in these tested grades during the testing period. Students exempted by 14
DE Admin. Code 101.9.0 shall be includ ed in th e participation rate calculation unless their medical
condition prevents them from being in school during the testing period.

Safe Harbor: For accountability purposes if a school, district or the State fails to meet the t arget for
percent proficient for a given subgroup or for the entity in aggregate, Safe Harbor provisions shall be
examined for that group. When the percentage of students in a subgroup not meeting the definition of
proficient decreases by at least 10% when compared to the previous year’s data, the participation rate
for the population is at least 95%, and the subgroup meets the requirements of the Other Academic
Indicator(s) as defined in 2.6. the subgroup will have met AYP.

Other Academic Indicator(s):

2.6.1  High School: For AYP purposes, the Other Academic In dicator(s) shall be graduation rate as

defined as the number of students in one cohort in the aggregate or, as applicable, in a subgroup,

who started in the school, the district or the sState in 9" grade and graduated four years later or in
the time frame specified in the Individual Education Program (IEP), excluding students who earn a
GED certificate, divided by the same number plus those that have dropped out during the same
four year period. Students who were enr olled, because of accountability sanctions, for a second
year in 8th gr ade while atte nding high school and entered 10th grade the following year are
included in the 9th grade cohort of the year they began attending classes in the high school.

2.6.1.1 The statewide target for the high school Other Academic Indicator shall be a graduation
rate of 90% by the school year 2013-2014. The statewide target for 2003-2004 2009-2010
shall be #5% 84% and shall increase by 1.5% each year until 90% is reached in 20 13-
2014. Beginning with the school year 2002-2003, if the graduation rate is used for Safe
Harbor pu rposes, the high scho ol _or, a s a pplicable, th e sub group, shall maintain its
graduation rate or show positive progress when compared to the previous year or meet or
exceed the statewide target for that school year.

2.6.1.2 A school,_or, as applicable, the subgroup, that does not maintain its graduation rate or
show positive progress from the previous year or meet or exceed the statewide target for
that school year shall be considered as not meeting AYP for that year.

2.6.2 Elementary and Middle School: For AYP purposes, the Other Academic Indicator for elementary

and midd le sch ools sh all be de termined by im provement of the scores of the low a chieving
students, defined as students performing below Performance Level 3, in reading and mathematics
combined or a decrease in the percent of students scoring at Performance Level 1 in reading and
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mathematics. The average scale score for the students who perform at Performance Level 1 and 2
in reading and mathematics combined shall be determined for the current and previous years. The
scores from the current year will be compared to the previous year to determine if the school has
shown progress. A con fidence inter val d etermined by the De partment o f Educa tion shallbe
applied to th e average scale scores when making this d etermination. Stude nts included in this
calculation shall have been in the school for a full academic year.

2.6.2.1 The statewide target for the elementary and middle school Other Academic Indicator shall
be 0% of students scoring at Performance Level 1 in reading and mathematics by the
school year 2013-2014. Beginning with the school year 2003-2004, when compared to the
previous year, the school or subgroup, if used for Safe Harbor purposes, shall maintain or
show improvement of the sco res ofthe low achi eving studentsin r eadingan d
mathematics combined or show th at the percent of students at Performance Level 1in
reading and mathematics has decreased from the previous year.

26.2.2 An elementary or middle school that does not maintain or show improvement of the scores
of the low a chieving stud ents in reading and math ematics combined or show tha tthe
percent of students at Performance Level 1 in reading and mathematics has decreased
from the previous year shall be considered as not meeting AYP for that year.

2.6.3 For state and district accountability purposes, the state or a district shall be expected to meet the

2.7

2.8

29

2.10

2.1

requirements in 2.6.1.2 and 2.6.2.2.

Annual Ob jective: The an nual ob jectives for reading/language ar ts and ma thematics sha llb e
determined by the Department of Education and published annually. The annual objectives shall be
the same for all schools, districts and subgroups of students.

Intermediate T arget: The re shall be se ven inter mediate t argets wit h the firs t intermediate t arget
occurring in the 2004-2005 school year. The second intermediate target shall occur in 2006-2007; the
third in 200 8-2009; the fourth in 20 09-2010; the fifth in 2 010-2011, the sixth in 2 011-2012 and the
seventh in 2012-2013. By the end of the school year 2013-2014, all students in all subgroups shall be
proficient in r eading/language ar ts an d ma thematics. T he in termediate targets shall be calculate d
using the procedures as prescribed by the federal Elementary and Secondary Education Act (ESEA),
20 U.S.C.A. §6301 et seq.

Starting Point: A sing le statewide starting point shall be calculated for reading/language arts and a
single statewide starting point shall be calculated for mathematics using the procedures as prescribed
by the federal Elementary and Secondary Education Act (ESEA), 20 U.S.C.A. §6301 et seq.

Subgroup categ ories: Fo r AYP purposes, subgroup categories shall be de lineated as follows: 1)
Children with D isabilities (as per IDEA); 2) Ec onomically Disadvantaged Students, as determined by
eligibility for free and r  educed lunch program; 3) S tudents with Limited En glish Profic iency, as

determined by the language proficiency assessment; and 4) Race and ethnicity, to be further divided
into African American and Black, American Indian and Alaska Native, Asian and Pacific | slander,
Hispanic, an d Whi te. Such sub group categ ories shall includ e all stude nts eligible for the A YP
calculation as further defined throughout this Chapter. The “All” categories shall include all students in
the entity for which AYP is calculated and who meet all other eligibility criteria for the AYP calculation.

AYP Determinations

2.11.1 For ea ch public sch ool, includ ing char ter schools, re organized an d ca reer techn ical school

districts, and the State, AYP shall be calculated annually.

2.11.2 School AYP: In order to meet AYP, the school shall be classifi ed according to 2.1.1 as Above

Target or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the
percent proficient, participation rate and Other Academic Indicator (s) shall be reported. If there
are 40 or more students in the aggregate or in any subgroup the percent proficient, participation
rate and Other Academic Indicator shall be reported and us ed to determine AYP status and
accountability ratings.

2.11.3 District AYP: In order to meet AYP, the district shall be classifi ed according to 2.1.1 as Above

Target or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the
percent proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 713

3.0

31

2114

2115

40 or more students in the aggregate or in any subgroup the percent proficient, participation rate
and Other Acade mic Indica tor(s) shall be reported and used to dete rmine AYP status and
accountability ratings.

State AYP: In order to meet AYP, the State shall be classified according to 2.1.1 as Above Target
or Meets Target. If there are 15 or more students in the aggregate or in any subgroup the percent
proficient, participation rate and Other Academic Indicator(s) shall be reported. If there are 40 or
more students in the aggregate or in any subgroup the percent proficient, participation rate and
Other Ac ademic Indicator(s) shall be reported and  used to determ ine AYP status  and
accountability ratings.

Under Improvement: A school or district shall be deemed Under Improvement if AYP is not met
two consecutive yea rs in the sam e content area of re ading/language arts or mathe matics for
percent proficient or for participation rate, or if a school or district in the aggregate does not meet
the requirements of the Other Academic Indicator(s) as defined in 2.6.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

Accountability School and Accountability District

For AYP purposes, the scho ol or district to wh ich a student's performance is assign ed for a fu Il
academic year shall be the Accountability School or Accountability District. No student shall have his/
her performance assigned to more than one Accountability School or Accountability District in a given
school year.

3.11

3.1.5

For a stude nt enrolled in a n intradistrict intensive learning center intradistrict special school, or
intradistrict special sc hool program operating within one or more existing sc hool facilities, the
district has the option of tr acking the assessment scores of the students back to the schoo | of
residence or to the school or program that is providing the instruction. The school or program shall
be the Accountability School. The district shall communicate its decision regarding this option to
the State Department of Education by May 15th in any year when a district determines a change is
needed, 26806. The option that the district decides for accountability purposes for one year must
remaln the same forthe second year Fuﬁher—p#ewded—ﬂee—S%a%e—DepaﬁmeM—ef—Edeeaﬂen—wﬂJ—
igred- For a student
enrolled in |nterd|str|ct spemal schools or programs that have an agreement to serve students from
multiple school districts , the s pecial scho ol that p rovides th e in structional pr ogram shall be
considered the A ccountability School for that s tudent. For district accountability purposes, the
district of residence shall be the district to which the se special school students are included for
accountability.

For a stud ent enrolled in an alternative program pursuant to 14 Del.C. Ch.16 or the Delaware
AdelescentProgram, program ser ving p regnant stu dents p ursuantto 14 Del.C. § 203, t he
Accountability School or D istrict shall be the school/dis trict that assigned such student to the
program erthe—sechool-ordistrictof—residenee. Th e time the students we re enrolled in the
alternative or transitional program shall be credited to the Accountability School or District.

For a student who participates in a choice program the Ac countability School or District shall be
the school or district to which the student has choiced.

For accountability purposes, a school shall be considered a new school if: less than sixty percent
of the students would have been enrolled in the same school together without the creation of the
new school; or it is the first year of operation of a charter school; or two or more grade levels have
been added to the school or to a charter school’s charter.

If a school is determined not to be a new school, the school shall receive the accountability rating
and related consequences of the school in which the majority of sudents would attend in that year.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
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4.21

432

4.76

4.87

A stud ent who test s with non ag gregable conditions as defined in the De partment of Education's
Guidelines for the Inclusion of Students with Disabilities and Students with Limited English Proficiency
shall have his/her earned performance level included in the calculation of AYP.

For accountability purposes a student who tests but does not meet attemptedness rules as defined in
the Department of Education's scoring specifications or otherwise receives an invalid score shall be
deemed as not meeting proficiency.

A student participating in alternate assessments shall have her/his earned performance level included
in the AYP calculation consistent with the regulations as prescribed by the federal Elementary and
Secondary Education Act (ESEA) 20 U.S. C.A. §6301 et seq. or Individuals with Disabilities Education
Act (IDEA).

Schools with more than one tested grade shall receive a single accountability rating.

Student p erformance in a tested grade shall be apportioned in equal weights to each grade in a
standards cluster, except that Kindergarten shall be weighted at 10% and grade 10 shall be weighted
at 100%. Beginning with the school year 2005-2006 students in grades 4, 5, 6, 7, 8, and 10 will count
100%. Students in grade 3 will continue to be weighted to each grade in the K to 3 standards cluster.

For AYP purposes the reading/language arts percent proficient shall be based on 100% of the DSTP
readlnq assessm ent a—eemb—maﬂea—e#—the—%admg—an—d—wnﬁng—DSJiP—assessmeFHs 3Fhe+ead+ng

be—weigh%ed—te—eeuﬂH-O%T
For AYP pur poses, the ma thematics pe rcent proficient sha Il be based on 10 0% o f the DSTP
mathematics assessment.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

5.0 State Progress Determinations

5.1

Each school and district shall receive a State Progress Determination of Above Target, Meets Target or
Below Target. The State Progress shall be determined by improvement in the composite score of the
reading, mathematics, science and social studies DSTP assessments combined. The composite score
range shall be from 25 to 125 and is determined by th e following formula: Comp osite Score =2 5
(reading score x reading weight) + (math score x math weight) + (science score x science weight) +
(social studies score x s ocial studies weight) where: Reading score = (5 x % of stud ents in level 5 in
reading) + (4 x % of students in level 4 in reading) + (3 X % of students in level 3 in reading) + (2 x % of
students in level 2 in reading) + (1 x % of stud ents in level 1 in reading); Math score = (5 x % of
students in level 5 in math) + (4 x % of students in level 4 in math) + (3 x % of student sin level 3 in
math) + (2 x % of students in level 2 in math) + (1 x % of students in level 1 in math)]; Science score =
(5 x % of students in level 5 in science) + (4 x % of students in level 4 in science) + (3 x % of students
in level 3 in science) + (2 x % of students inlevel 2in science) + (1 x % of students in level 1 in
science); Social Studies = (5 x % of students in level 5 in social studies) + (4 x % of students in level 4
in social studies) + (3 x % of students in level 3 in social studies) + (2 x % of students in level 2 in social
studies) + (1 x % of students in level 1 in social studies). Each of the subject areas shall be weighted
equally at 25%. A two year average of the composite score shall be used if it is higher than the current
year’s composite score.

5.1.1 Above Target shall mean that the schoo or district has a minimum composite score of 75.00 for

the current year; or the school or district has demonstrated a growth of 6.00 or more points when
comparing last yea r’'s com posite score tothe currentyea r's com posite score provided th e
composite score is 45.00 or more.

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 715

6.0

5.1.2

5.1.3

Meets Target shall mean that the school or district with a composite score of 61.00 or less than
75.00 in the current year, shall demonstrate a growth of 1.00 or more points when comparing last
year’'s c omposite s core to th e current ye ar's c omposite score. F or a school or dis trict with a
composite score of 45.00 b ut less tha n 61.00 in the current year, the school or district shall
demonstrate a growth of 2.00 or more points when comparing last year's composite score to the
current year's composite score.

Below Target shall mean that the school or district has a composite score of less than 45.00; or
the school or district does not meet the criteria of 5.1.2.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)

Performance Classifications

Schools and districts shall receive one of five levels of performance classification annually which shall
be based on a combination of AYP determinations and State Progress determinations.

6.1.1

Superior: A sch ool or district's per formance is de emed e xcellent. Scho ols or districts in this
category sh all have met AYP while the sch ool or districtis not Under Imp rovement and is a
combination of Above Target for AYP and Above Target for State Progress or Above Target for
AYP and Meets Target for State Progress or Meet s Target for AYP and Ab ove Target for State
Progress.

Commendable: A school or district's performance is deemed above average. Schools or districts
in this category shal | have met AYP whil e the school or districtis not Under Improvement.
Combinations of Above Target for AYP and Below Ta rget for State Progress or Meets Target for
AYP and Meets Target for State Progress shall be rated as Commendable. A school or district with
a combination of Meets Target for AYP and Below Target for State Progress shall be determined
Commendable for no more than one year; if this same combination exists for the school or district
in the following year, the school or district shall be rated Academic Review.

Academic Review: A school or district’s performance is deemed acceptable. Schools or districts in
this category are not Unde r Improvement. Combinations of: Below Target for AYP a nd Above
Target for State Progress; or Below Target for AYP and Meets Target for State Progress shall be
rated as Acade mic Review for no more than one year; if the same comb ination exists for the
school or district in the following year, the school or district shall be rated Acad emic Progress
unless the provisions of 6.1.5 or 6.1.6 are met. A school or district with a combination of Below
Target for AYP and Below Target for State Progre ss shall be rated as Ac ademic Review unless
the provisions of 6.5 and 6.6 are met.

Academic Pr ogress: A sc hool or dis trict’s p erformance is d eemed as nee ding impr ovement.
Schools or districts in this category shall not be Under Improvement as defined in 2.11.5.

Academic Progress Under Improvement: A school or district's performance is deemed as needing
improvement. Schools or distri cts in this category shall have met AYP for one year while the
school or district is Under Improvement. If a school or district was classified as Academic Watch
the prior year, all accountability sanctions from that prior year remain in effect.
Academic Watch: A's chool or district's p erformance is de emed as u nsatisfactory. Schools or
districts in this category shall not be Under Improvement as defined in 2.11.5.

Academic Watch Und er Impr ovement: A schoo | ord istrict's pe rformance isd eemed as
unsatisfactory. Schools or districts in this category shall not have met AYP fortwo or more
consecutive years inthe sam e co ntentar ea as describedin 2.1 1.5an dsh allbe Under
Improvement.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
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7.0 Accountability for Schools that are Under Improvement

71 Under Improvement Phase 1 -- A s chool that meets the definition of "Under Improvement" found in
2.11.5 shall, in the first s chool year after meeting the definition of Under Improvement, be considered
in "Under Improvement Phase 1." A school that is in Under Improvement Phase | shall:

7.1.1 Review and modify its cur rent School Improvement Plan, outlining sp ecific school improvement
activities to be implemented; and

7.1.2 Utilize the Department's C omprehensive Success Review process. which includes an audit tool,
an on-site visit, and feedback on strengths and opportunities for improvement; and

7.1.3 Schools de signated as T itle | shall fund the tr ansportation costs for stude nts whose p arents
choose to enroll them in a different school, as required by the ESEA.

7.2 Under Improvement Phase 2 - A school that is identified as Under Improvement Phase 1 pursuant to
7.1 and fails to meet AYP for an additional year shall be considered "Under Improvement Phase 2."
Such schools shall:

7.2.1 Amend the School Improvement Plan to add. at a minimum, one or more of the following options
deemed appropriate and that should be closely aligned with the areas in which the school failed to
make AYP. Districts and charter sch ools may use federal, state or local funding and may request
funding from the Department to implement these initiatives:

7.2.1.1 Development of community partnerships for after school opportunities/tutoring, increasing
parental involvement;

7.2.1.2 Educator professional development or mentoring:

7.2.1.3 Supplemental services as defined in 7.2.2 or other nontraditional services such as credit
recovery programs;

7.21.4 Performance incentives for Highly Effective Teachers, as defined in 14 DE Admin Code
106A;

7.2.1.5 Use of family crisis therapists and/or counseling and support programs for students:

7.2.1.6 Technical assistance to assist with budget development/usage, professional development
and evaluation, engaging parents and the community;

7.21.7 Attendance and school climate initiatives.

7.2.2 Schools designated as Title | shall continue to provide school choice as defined by ESEA and shall
offer stu dents supp lemental ser vices, de fined as tu toring an d oth er sup plemental acad emic
enrichment services that are designed to increase the academic achievement of students, and are
offered in addition to instru ction provided d uring the schoolday and are of h igh qu ality and
research-based.

7.3 Corrective Action Phase 1 - A school that is identified as Under Improvement Phase 2 pursuant to 7.2
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 1" status. Districts
having schools in this category and charter schools in this category shall:

7.3.1 Develop and implement a Corrective Action Plan for the school that should be closely aligned with
the areas in which the school failed to make AYP and that includes at least one of the following:

7.3.1.1 Replace school leadership;

7.3.1.2 Significantly decrease management authority at school level;
7.3.1.3 Appoint outside expert to advise school;

7.314 Restructure internal organizational structure of school;
7.3.1.5 Replace school staff relevant to failure to achieve AYP; or
7.3.1.6 Adopt and fully implement new curriculum.

7.3.2 In addition, districts and charter schools shall examine and include one or more of the following
items in their Corrective Action Plan as they deem appropriate. Districts and charter schools may
use federal. state or local funding and may request funding from the De partment to im plement
these initiatives:

7.3.2.1 Institute flexible funding at school level to the extent authorized by applicable law;
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7.3.2.2 Provide performance incentives for teachers and principals based in_significant part on
student achievement;

7.3.2.3 Renegotiate collective bargaining agreements to permit hiring without regard to seniority;

7.3.2.4 Decrease class size;

7.3.2.5 Implement comprehensive instructional reform, including improved instructional program
and differentiated instruction;

7.3.2.6 Make cha nges to scheduling to increase learning time for stud ents and ma ximize

collaboration time for tea chers - consider extended lea rning time, modified or block

scheduling; and

7.3.2.7 Increase communit y-oriented su pports, create p artnerships with comm unity se rvices
programs pr oviding assist ance to stude nts ou tside of schoo | hours, and imple ment a
community-based sch ool model, by whic h th e scho ol wou Id p artner with comm unity
groups in utiliz ing school fac ility to provide extended services to student s and the
community, which may include permitting student activities at the sch ool after the end of
the school day and offering services and support to parents.

7.3.3 Schools designated as Title | shall continue to offer supplemental services (as defined in 7.2.2)

and choice as required by ESEA.
Corrective Action Phase 2 -- A school that is identified as Corrective Action Phase 1 pursuant to 7.3
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 2" status. Districts
and charter schools in this category shall:

7.4.1 Continue with the activities of Corrective Action Phase 1 at the school;

7.4.2 Provide retention incentives for e ffective educators at the school, subject to funding availability:

and

7.4.3 Develop a Restructuring Plan pursuant to 7.5. The district shall select from the category of options

based on the school's outcome on the DOE Achievement Metric based on the assessments taken
during Corrective Action Phase 1.

7.4.4 Schools designated as Title | shall continue to offer supplemental services and choice as required

by ESEA.
Restructuring - A school that is identified as Corrective Action Phase 2 pursuant to 7.4 and that fails to
make AYP for an additional year shall be considered in "Restructuring,”" unless that school falls within
the ca tegory o f Pa rtnership Zone schools addressed in 7 .6. Districts an d cha rter scho ols having
schools in Restructuring shall wo rk with the sch ools to imple ment the Restructuring Plan developed
pursuant to 7.4.3. The District may request funding from the De partment for implementation of these
provisions. The Restructuring Plan shall include one of the following:

7.5.1 For district schools, reopening the school as a public charter school;

7.5.2 Entering a contract with a private management company approved by the Department to operate

the school;

7.5.3 Closing the school

7.5.4 Replacing all or most of the school staff (which may include, but may not be limited to, replacing

the principal) who are relevant to the school’s faulure to make AYP; or

7.5.5 Implementing a majo_r re structuring of the sc __hool's gove rnance ar rangement that _makes

fundamental reforms. such a s significant changes in the schoo I's staffing a nd governance and
longer scho ol days, to _improve student academic achievement in the sch oolandth atha s
substantial promis e of enabling th e school to make AYP. Whether or not a pa rticular school is
showing growth on the DOE Achievement Metric shall be a significant factor in the determination
of what type of major restructuring is required pursuant to this provision.
Partnership Zon e Sch ools - A sch oolth at is a Persistently Low-Achieving Schoo lan d that is
determined by the Secretary as likely to benefit from assignment to Partnership Zone Schools status
shall be designated as a Par tnership Zone School by th e Secretary. The Secretary shall determine
which Persistently Low-Achieving Schools would benefit from Partnership Zone School status through
consideration of the aca demic achie vement of th e "all stude nts" group in a school in te rms of

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 719

proficiency on the State's assessments under section 1111(b)(3) of the ESEA in reading/language arts

and mathe matics comb ined; and (ii) th e scho ol's lack of progress on those a ssessments over a

number of years in the "all students" group.

7.6.1 Districts with _a Pa rtnership Zo ne _school an d Partnership Zo ne char ter sch ools shall enter a

memorandum of u nderstanding ("MOU") between the Department and the district or the charter

school. The Partnership Zone MOU shall include the following provisions:

7.6.1.1 Selection of one of the models outlined in section 7.6.2;

7.6.1.2 Provisions for regular oversight of the Partnership Zone school by the Dep artment or its
designee;

7.6.1.3 For schools at which a colle ctive bargaining agreement governs its employees, a further

agreement b etween and among the district or charter school, the colle ctive bargaining
unit, and the Department addressing those subijects, if any, that may inhibit the schools'
successful implementation of its model, including but not limited to:

7.6.1.3.1 Limitations on hiring. reassigning and transferring covered employees into and out of

the Partnership Zone school, such as seniority limitations:

7.6.1.3.2 The methodology for determining which teachers will be transferred or reassigned as

part of the model;

7.6.1.3.3 Work rules relating to the ed ucational calendar and scheduling of instr uctional time

and non-instructional time,

7.6.1.3.4 Instructional reform;

7.6.1.3.5 Professional development requirements and other specialized training:

7.6.1.3.6 Retention and employment incentives, including performance incentives for effective

teachers and principals; and

7.6.1.3.7 Any other subject required by these regulations to be addressed in the Partnership

7.6.1.4

Zone school's selected model.
In the event the parties are not able to reach the agreement required by 7.6.1.3 within

7.6.1.5

seventy-five (75) days of notice as a Partnership Zone school, each party shall present its
last best offer on the areas of disagreement along with a draft agreement, to the Secretary
of the D epartment, wh o s hall accept one of the last b est offers, or reject all of them.
Should the Secretary reject all offers, the parties shall have thirty (30) days to confer and
present the Secretary revised offers for re-consideration pursuant to this section.

Other provisions required by the model or mutually agreed upon by the Department and

the district or charter school, which may include the following:

7.6.1.5.1 Instituting flexible funding at school level and oversight of same;

7.6.1.5.2 Engagement of a p artner, consultant, ed ucation man agement or ganization or other

alternative leadership structure; and

7.6.1.5.3 Extending le arning time a nd co mmunity-oriented supp orts, in cluding mor e le arning

time for __students, collaboration _time for teac hers. enrichment ac tivities, and
mechanisms for family and community engagement.

7.6.1.6 Schools designated as Title | shall continue to offer supplemental services and choice as
required by ESEA.
7.6.1.7 Partnership Zone schools that are not making AYP by the end of the second school year

following implementation of the restructuring plan shall renegotiate the MOU or select one
of the other available models under 7.6.2.

7.6.2 Districts having Partnership Zone schools and Partnership Zone charter schools shall work with

the Department to implement a plan from the list below. The District may request funding from the

Department for implementation of these provisions.

7.6.2.1

School Closure Model, in which _a district closes a school and enrolls the students who

attended that school in other schools in the district that are higher achieving that are within
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reasonable proximity to the closed school and may include, but are not limited to, charter
schools or new schools for which achievement data are not yet available;

7.6.2.2 Restart Model, in which a district converts a school into a public charter school pursuant to
the requirements of Chapter 5 of Title 14 of the Delaware Code, or closes and reopens a
school un der a char ter sch ool operator, a cha rter ma nagement or ganization or a n
education management o rganization th at ha s been selected through a rig orous review
process. A restart model shall enroll, within the grades it serves, any former student who
wishes to attend the school.
7.6.2.3 Turnaround Model, in which
7.6.2.3.1 A district or charter school shall:
7.6.2.3.1.1 Replace the princip al and grant the princip al s ufficient operational flexibility
(including in st affing, ca lendars/time, an d bud geting) to imple ment fully a
comprehensive ap proach in _order to sub stantially im prove stud ent a chievement
outcomes and increase high school graduation rates:

7.6.2.3.1.2 Using the Delaware Performanc e Appraisal system |l or any locally adopted
competencies to mea sure th e e ffectiveness of st aff wh o can work withinth e
turnaround environment to meet the needs of students, (a) screen all existing staff and
rehire no more than 50 percent; and (b) select new staff;

7.6.2.3.1.3 Implement such strategies as financial incentives, increased opportunities for
promotion and career growth, and more flexible work conditions that are designed to
recruit, p lace, an d r etain st aff with th e skills n ecessary to meet the needs ofthe
students in the turnaround school;

76.2.3.14 Provide staff with ongoing, hig h-quality, jo b-embedded pr ofessional
development that is aligned with th e school's com prehensive instru ctional program
and designed with school st aff to ensure that they are equipped to fa cilitate effective
teaching and learning and have the capacity to successfully implement school reform
strategies;

7.6.2.3.1.5 Adopt a new g overnance stru cture, which includes , bu tis not limite d to,
requiring th e sch ool to re port to a liaiso n of the Department o r dir ectly to the
Secretary;

7.6.2.3.1.6 Use data to identify and implement an instructional program that is research-
based and "vertically aligned" from one grade to the next as well as aligned with State
academic standards;

7.6.2.3.1.7 Promote the continuous use of student data (such as from formative, interim,
and summative assessments) to inform and differentiate instruction in order to me et
the academic needs of individual students;

7.6.2.3.1.8 Establish schedules and implement strategies that provide increased learning
time (as de finedin thisn otice); and p rovide appropriate social-emotional and
community-oriented services and supports for students.

7.6.2.3.2 A district may implement other strategies, such as:

7.6.2.3.2.1 Any of the required and permissible activities under the transformation model;
or

7.6.2.3.2.2 A new school model (e.qg., themed, dual language academy).

7.6.24 Transformational Model. in which
7.6.2.4.1 A district or charter school shall:

7.6.24.1.1 Replace th e principal wh o led the school prior to comme ncement of the
transformation model;

76.24.1.2 Use rigorous, transparent, and equitable evaluation systems for teachers and

principals that-
7.6.2.4.1.2.1 Take into account data on student growth (as defined in this notice) as a
significant factor as well as othe r factors su ch as multiple o bservation-based
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assessments of pe rformance an d ongoing collections of p rofessional pr actice
reflective of stude nt achievement and increased high-school graduations rates;
and

7.6.2.4.1.2.2 Are designed and developed with teacher and principal involvement;

7.6.2.4.1.3 |dentify and reward school leaders, teachers, and other staff who, in implementing
this m odel. have in creased stud ent a chievement and high-school graduation rates
and identify and remove those who, after ample opportunities have been provided for
them to improve their professional practice. pursuant to the Delaware Performance
Appraisal System |l or any successor thereto, have not done so;

7.6.2.4.1.4 Provide staff with ongoing. high-quality, job-embedded professional development
(e.q.. re garding subject-specific pedagogy, in structionth atre flects a deeper
understanding of th e co mmunity served by th e school, or differentiated in struction)
that is a ligned with the school's comprehensive instructional program and designed
with school st affto ensure they are equipped to facilit ate ef fective teaching and
learning and have the capacity to successfully implement school reform strategies:

7.6.2.4.1.5 Implement new financial incentives and increase opportunities for promotion and
career gr owth of effective te achers, an d provide more flexible work conditions
designed to recruit, place, and retain staff with the skills necessary to meet the needs
of the students in a transformation school;

7.6.2.4.1.6 Use data to ide ntify and implement an in structional program that is research-
based and "vertically aligned" from one grade to the next as well as aligned with State
academic standards;

7.6.2.4.1.7 Promote the continuous use of student data (such as from formative. interim, and
summative assessments) to inform and differentiate instruction in order to meet the
academic needs of individual students;

7.6.2.4.1.8 Establish sch edules and implement strategies that p rovide in creased le arning
time, which means using a longer school day, week, or year schedule to significantly
increase the total number of school hours to include additional time for (a) instruction
in core academic subjects, including English; reading or language arts; mathematics;
science; for eign lang uages; civics a nd g overnment; e conomics; art s; history; and
geography: (b) instruction in other subjects and enrichment activities that contribute to
a we ll-rounded edu cation, including, for example, p hysical education, se rvice
learning, and experiential and work-based learning opportunities that are provided by
partnering, as appropriate, with other organizations; and (c) teachers to collaborate,
plan, and engage in professional development within and across grades and subjects;

7.6.2.4.1.9 Provide ongoing mechanisms for family and community engagement;

7.6.2.4.1.10 Give the school suf ficient operational flexibility (such as staffing, calendars/
time. and budgeting) to imple ment fully a com prehensive app roach to sub stantially
improve student achievement outcomes and increase high school graduation rates;

7.6.24.1.11 Ensure that the school receives ongoing, intensive technical assistance and
related support from the district, the Department, or a designated external lead partner
organization.

7.6.2.4.2 A district may:

7.6.2.4.2.1 Provide additional ¢ ompensation to attrac t and ret ain st aff with the s Kills
necessary to meet the needs of the students in a transformation school;

7.6.24.22 Institute a system for measuring changes in instructional practices resulting
from professional development;

7.6.24.2.3 Ensure that the school is not required to accept a teacher without the mutual
consent of the teacher and principal, regardless of the teacher's seniority:
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7.6.2.4.2.4 Conduct periodic reviews to ensure that the curriculum is being implemented
with fidelity, is having the intended impact on student achievement, and is modified if
ineffective;

7.6.2.4.2.5 Implement a schoolwide "response-to-intervention" model;

7.6.24.2.6 Provide a dditional sup ports and professional develo pment to te achers and
principals in o rder toim plement e ffective stra tegies to sup port stu dents with
disabilities in the least restrictiv e environm ent and to ens ure that limited English
proficient students acquire language skills to master academic content:

7.6.2.4.2.7 Use and integrate technology-based supports and interventions as part of the
instructional program;
7.6.2.4.2.8 In secondary schools-

7.6.2.4.2.8.1 Increase rigor by offering opportunities for students to enroll in advanced
coursework (such as Advance d Placeme nt or Inter national Baccalaureate; or
science, technology, engineering, and mathematics courses, especially those that
incorporate rig orous and relevant project-. in quiry-, or design-based con textual
learning op portunities), early-college high schools. dual enrollment programs. or
thematic learning academies th at prepare students fo r colleg e an d ca reers,
including by providing appropriate supports designed to ensure that low-achieving
students can take advantage of these programs and coursework;

7.6.2.4.2.8.2 Improve student transition from middle to high school through summer
transition programs or freshman academies:

7.6.2.4.2.8.3 Increase gr aduation ra tes thr ough. for example, credit-recovery
programs, re-engagement strategies, smaller learning communities, competency-
based instruction and performance-based assessments, and acceleration of basic
reading and mathematics skills;

7.6.2.4.2.84 Establish early-warning systems to identify students who may be at risk of
failing to achieve to high standards or graduate.

7.6.2.4.2.9 Extend learning time and create community-oriented schools, by

7.6.2.4.2.9.1 Partnering with parents and parent organizations, faith- and community-
based organizations, he alth clinics, other State or local agencies, and others to
create safe school environments that meet students' social, emotional, and health
needs;

7.6.2.4.2.9.2 Extending or re structuring the schoo | day so as to add time for such
strategies as advisory periods that build relationships between students, faculty,
and other school staff;
7.6.2.4.2.9.3 Implementing approaches to improve school climate and discipline, such
as imp lementing a system o f po sitive b ehavioral su pports o r t aking ste ps to
eliminate bullying and student harassment; or
7.6.24.2.94 Expanding the scho ol p rogram to of fer full- day kind ergarten or_pr e-
kindergarten.
7.6.2.4.2.10 Allowing the school to be run under a new governance arrangement; or
7.6.2.4.2.11 Implementing a per-pupil school-based budget formula that is weighted based
on student needs.
7.6.2.5 If a school identified as a Persistently Low-Achieving School has imple mented within the
last two years an intervention that meets the requirements of the Turnaround, Restart, or
Transformation mo dels, th e sch ool may continue or complete the inter vention being
implemented.
7.6.2.6 If elements of the model adopted by a Par tnership Zone school with the approval of the
Department require funding and are not funded or require statutory authorization and are
not so authorized, the school may apply to the Department for an annual waiver of said

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 723

requirement, an d su ch waiver sh all be granted on ly insofar as ¢ ompliance with said
requirement is rendered impracticable thereby.

8.0 Frozen Status

A schoo lin Und er Im provement, Corrective Action ., Restructuring, or Per sistently Lo w-Achieving
School status that meets AYP for one year shall freeze at its then current level and shall continue to
implement the School Improvement Plan for one year. If the school again meets AYP after the year
during which it was fr ozen, the school shall be removed from Under Improvement, Corrective Action,
Restructuring or Per sistently Low-Achieving School status and shall no longer b e subject to the
requirements of 7.0. A school that does not meet AYP after the year during which it was frozen shall
move to the next category in the continuum without regard to the frozen year.

9.0 Department Responsibilities for Schools Under Restructuring and for Persistently Low-Achieving

Schools

9.1

9.2

The Department shall provide continuing technical assistance to schools that are in any of the above
categories.

The Department shall assign a Scho ol Support Team to sch ools beginning with Under Improvement
Phase 2 and continuing through the Restru cturing or Persistently Low-Achieving School phase. The
School Support Team shall monitor the school's progress, ensure that all technical assistance and any
other supports available are provided to the school, assist the school in developing and implementing
its improvement plans, act as a liaison b etween the Department and the school, and take any other
actions deemed appropriate by the Team to provide support to the school.

10.0 Process

10.1 The Department sh all pro vide distr icts and schools with pr _eliminary notification of a school's
identification pursuant to 7.0 no later than the end of July following the year on which the identification
is based, and final notice shall be given no later than August 1st.

10.2  Notice -- A district that includes a school or a charter school identified as Under Improvement shall,

before the first d ay of the upcoming scho ol year, provide the following notifica tion to parents of
students enrolled in that school:

10.2.1 Information reqarding the school's identification and reason for its identification;

10.2.2 Their right to enroll their child(ren) in a different school;

10.2.3 Their right to have their child receive supplemental services, if provided for in §103.7.0:

10.2.4 How they can be involved in addressing the academic issues that led to identification; and

10.2.5 Any other notifications required by the ESEA regulations.

10.3

Plan Development, Approval, and Modification

10.3.1 Schools receiving notice that they are identified as Under Improvement Phase | shall develop their

School Improvement Plan within three months of their preliminary notification and shall provide the
Plan to the district in which the school is located for approval or to the body that granted its charter.
The scho ol sh all th en work with the district to make any necessa ry rev isions such t hat final
approval from the district is received within 45 days of submission. The Plan shall be implemented
immediately upon approval.

10.3.2 Schools receiving notice that they are identified as Under Improvement Phase Il shall modify their

School Impr ovement Plan with in tw 0 mo nths of the ir p reliminary no tification and subm it said
modifications to the De partment. Follo wing su bmission, the Dep artment shall revie w the pla n,
make comment, and require revisions, if needed, by the school within 30 calendar days. The Plan
shall be implemented immediately.

10.3.3 Districts having schools that are identified as in Corrective Action Phase | and charter schools so

identified shall deve lop th eir Corrective Action Plan with in_three m onths o f their_p reliminary
notification and shall provide the Plan to the Department for approval. Following submission, the
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Department shall collaborate with th e school and the district and make any necessary revisions
such that the Plan is a pproved within 45 days of submission. If the school, the district and the
Department are unable to agree on the Plan at the end of the 45 day period, then the Department
shall de velop the Plan with in 2 we eks of th at de adline. Th e Plan _shall be im plemented

immediately.

10.3.4 Districts having schools that are identified as in Corrective Action Phase Il and charter schools so

identified shall develop the Restructuring Plan required in 7.5. Such Plan shall be submitted to the
Department by April 30th of the Corrective Action Phase |l year. Prior to the date of submission,
the district or charter school shall hav e perf ormed a Il ne cessary steps to en sure thatth e
restructuring choice selected is viable and will be implemented, s ubject only to approv al by the
Department. The Department, in consultation with the State Board of Education, shall review the
plan, make comment, and require revisions, if needed. and shall approve or disapprove within 60
days of subm ission. If the D epartment disap proves the pla n, the dist rict or charter school
submitting the plan shall make an other selection from among the Re structuring options in 7.5.1.
Department approval of th e Restr ucturing Plan sha Il be subject to th e re sults of that year's
accountability activities. Upon receipt of the final identification for that year, if results show that the
schoolis in  Restructuring, the district or charter sch ool shall immediately im plement th e
Restructuring Plan.

10.3.5 Schools that are selected by the Department for participation in the Partn ership Zone shall be

notified of such selection by September 1st. The district or charter school shall immediately begin
negotiating the MOU required by 7.6.1. If the parties to the MOU are unable to agree on the MOU
within 120 days, the district or charter school shall select from the Restructuring models found in
751,752, 0r7.5.3.

10.3.6 All plans submitted by scho ols and districts p ursuant to 7.0 sha |l be d eveloped with in put from

parents, teachers, and outside experts. Such plans shall establish measurable goals/benchmarks
forthe school. Once a_plan _is a pproved. infor mation re garding the p lan sh all be provided to

parents.

10.3.7 In evaluating School Improvement Plans, Corrective Action Plans, and Restructuring Plans, the

Department shall e nsure that each such plan satisfies applicable law, reflects inp ut re quired in
10.3.6. includes measurable goals/benchmarks for the school, and is likely to result in the school
improving its performance classification and exiting "under improvement" status.

11.0 Accountability for Districts that are classified as Under Improvement:

11.1

Under Improvement Phase 1 - A district that meets the definition of Under Improvement found in 2.11.5

11.2

shall, in _the first sch ool year after meeting th e definition of Un der Im provement, be co nsidered in
"Under_Improvement Phase 1." A district that is _in Under Imp rovement Phase | sha Il develop and
implement a District Improvement Plan.

Under Improvement Phase 2 - A district that is identified as Under Improvement Phase 1 pursuant to

11.3

11.1 and fails to meet AYP for an additional year shall be considered "Under Improvement Phase 2."
Such districts shall evaluate and modify the District Improvement Plan and shall incorporate such plan
into the Consolidated Application of the Education Success Planning and Evaluation System.

Corrective Action Phase 1 - A district that is identified as Under Improvement Phase 2 pursuant to 11.2

and fails to meet AYP for an additional year shall en ter "Cor rective Action Phase 1" status. The
Department shall develop a corrective action plan for the  district as outlined by Federal ESEA
requirements. The Secretary of Education shall investigate the reasons for the continued deficiency of
the district's pe rformance and shall con sult with t he State Board of Edu cation prior to finalizing the
plan. The cor rective action pla nma yinc lude re quirementsfo und in20 U.S.C.A. Sec tion
6316(c)(10)(C) as permitted by State law and may also include implementation of provisions found in
7.0. The district shall implement the corrective action plan.
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1.4 Under Improvement greater than Corrective Action Phase 2, a district shall continue with the activities
as outlined in 11.3. In addition the D epartment of Education shall evaluate the corrective action plan
and make appropriate modifications as needed.

7 DE Reg. 1692 (06/01/04)

10 DE Reg. 89 (07/01/06)

12 DE Reg. 202 (08/01/08)

812.0 Review Process

A school or district may review school or district level data, including academic assessment data upon
which the proposed classification is based. The school or district shall present statistical evidence or
other substantive reasons why the classification should be changed before th e final classification will
be determined.

812.1 The school or district must file a written notice of review with the Secretary no later than 15 calendar
days after receiving preliminary notification of its proposed classification. The request for review shall
state with specificity the grounds for the review, and shall be signed by the principal or lead authority of
the school, or the signature of the Superintendent of the district. This request for review shall include
all supporting evidence and documentation and shall be clear and concise.

812.2 Upon receipt of a written notice of review, the Secretary shall refer the review to his or her designee.

812.2.1 The d esignee sha Il be resp onsible for bringing the review for ward to the Re view Advisory
Committee. The Review Advisory Committee shall be composed of a minimum of three members
and assigned by the Secretary.

812.2.2 The Review Ad visory Co mmittee shall conduct a re view o f the sta tistical evide nce or other
substantive reasons presented by the school or district.

812.2.3 The Review Advisory Committee shall ma ke a recommendation to the Secretary about whether
the proposed classification should remain as is or should be changed.

812.3 The Department of Education shall make a final determination within 30 calendar days from the written
notice of review on the proposed classification of the school or district based on the evidence or other
substantive reasons presented by the school or district.

7 DE Reg. 1692 (06/01/04)
10 DE Reg. 89 (07/01/06)
10 DE Reg. 1795 (06/01/07)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 106

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

106 Teacher Appraisal Process Delaware Performance Appraisal System (DPAS lIl)

A. TYPE OF REGULATORY ACTION REQUIRED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE REGULATION

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code
106 Teacher Appraisal Process Delaware Performance Appraisal System (DPAS Il). The amendments include an
effective date an d a cro ss reference to a new pr oposed regulation designed to re place this re gulation with the
2011-2012 school year. Other technical amendments have been made.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
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before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Dover, Delaware 19901. A copy of this re gulation is available from the above
address or may be viewed at the Department of Education business office.

C. IMPACT CRITERIA

1.  Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The amendments are intended to continue to help improve student achievement as measured against
state achievement standards.

2. Willthe amended regulation help en sure that all students receive an equit able educ ation? The
amendments to the regulation are intended to help ensure that all students receive an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amendments to the regulation do not specifically address the health and safety of students.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The amendments
to the regulation are intended to ensure all students' legal rights continue to be respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and sc hool level? The amendment s to the regulation preserve the necessary authority and flexibility of
decision making at the local board and school level.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon decision makers at the local board and school levels? The amendments to the regulation do not place
unnecessary reporting or administrative requirements or mandates upon decision makers at the local board and
school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The de cision making authority and accountability for teac her ev aluation does not change
through the amendments.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation is consistent with
other state educational policies, in particular the educational policies related to achievement in the core academic
subjects.

9. Isthere ale ss burdensome method for addressing the purpose of th e regulation? There is n ot a less
burdensome method for addressing the purpose of the regulation at this time.

10. What is the cost to the State and to the local school boards of compliance with the regulation? Th e
amendments do not substantively change the process so no anticipated costs are expected.

106 Teacher Appraisal Process Delaware Performance Appraisal System (DPAS Il)

1.0 The Teacher Appraisal Process, Delaware Performance Appraisal System (DPAS Il), shall be effective for
the following school districts and charter schools beginning with the 2007-08 school year:

Appoquinimink

Caesar Rodney

Colonial

Lake Forest

Laurel

Sussex Technical

MOT Charter

Providence Creek Academy Charter
Sussex Academy of the Arts and Sciences

The Teacher Appraisal Process, Delaware Performance Appraisal System (DPAS Il), shall be effective
for all public school districts and charter schools beginning with the 2008-2009 school year.

11 DE Reg. 502 (10/01/07)
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2.0

3.0
3.1

3.2

Definitions

The following definitions shall be apply for purposes of this regulation:

"Announced Observation" shall consist of the Pre-observation Form and conference with the evaluator,
an observation by the evaluator at an agreed upon date and time, using the associated form ative
conferences and reports. The observation shall be of sufficient length, at least thirty (30) minutes, to
analyze the lesson and assess teacher performance.

"Board" shall mean a local board of education or charter school board of directors.

"Credentialed Ev aluator” sha Il me an the individual, u sually th e supe rvisor of the teach er, who h as
successfully completed the evaluation training in accordance with 10.0. Th e Credentialed Evaluator
may also be referred to as "Evaluator”.

"DASA" shall mean the Delaware Association of School Administrators.

"DPAS Il Guide for Teachers" shall mean th e m anual that con tains the p rescribed for ms, detailed
procedures, specific details about the five (5) components of evaluation and other relevant documents
that are used to implement the appraisal process.

"DSEA" shall mean the Delaware State Education Association.

"Experienced Teacher" shall mean a teacher who h olds a valid and current Continuing or Advanced
License, issued pursuant to Chapter 12 of Title 14 of the Delaware Code: or Standard or Professional
Status Certificate issued prior to August 1, 2003.

"Improvement Plan" shall be the plan that a teacher and evaluator mutually develop in accordance with
8.0.

"Novice Teacher" shall mean a teacher who holds a valid and current Initial License, issued pursuant to
Chapter 12 of Title 14 of the Delaware Code.

"Satisfactory Component Rating" shall mean the teacher's performance demonstrates an understanding
of the concepts of the component, issued pursuant to Chapter 12 of Title 14 of the Delaware Code.
"Satisfactory Evaluation" shall be equivalent to the overall "Effective" or "Needs Improvement" rating on

the Summative Evaluation and shall be used to qualify for a continuing license.

"State Assessment” shall mean the Delaware Student Testing Program (DSTP) or its successor.

"Summative Evaluation" shall be the final evaluation at the conclusion of the appraisal cycle.

"Unannounced Observation" shall consist of an observation by the evaluator at a date and time that has
not b een p reviously arranged usingthe a ssociated formative confer ences and re ports. The
observation shall be of sufficient length, at least thirty (30) minutes, to analyze the lesson and assess
teacher performance.

"Unsatisfactory Compone nt Rating" shall m ean the teacher's performance does not de monstrate an
understanding of the concepts of the component.

"Unsatisfactory Evaluation" shall be the equivalent to the overall "Ineffective" rating on the Summative
Evaluation.

"Working Day" shall mean a day when the employee would normally be working in that district or charter
school.

11 DE Reg. 502 (10/01/07)

Appraisal Cycles

Experienced teachers who have earned a rating of "Effective” on his or her most recent Summative
Evaluation shall receive a minimum of one (1) Announced Observation each year with a Summative
Evaluation at least once every two (2) years.

Experienced teachers who have earned a rating of "Needs Improvement" or "Ineffective" on their most
recent Summative Evaluation shall receive a minimum of one (1) Announced Observation and one (1)
Unannounced Observation with a Summative Evaluation at the end of the one (1) year period. These
teachers shall have an Improvement Plan which may require additional observations and other types
of monitoring as outlined in the DPAS Il Guide for Teachers.
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3.3 Novice te achers shallre ceive am inimum of one (1 ) An nounced Ob servationan do ne ( 1)
Unannounced Observation with a Summative Evaluation at the end of the one year period. Novice
teachers wh o have ea rned a rating of "Ne eds Imp rovement" or "Ineffective" on their m ost recent
Summative Evaluation shall have an Improvement Plan which may require additional observations or
other types of monitoring as outlined in the DPAS Il Guide for Teachers.

11 DE Reg. 502 (10/01/07)

4.0 DPAS Il Guide for Teachers

4.1 All school districts and charter schools shall use the manual entitled DPAS 1l Guid e for Teachers as
developed and as may be amended by the Dep artment of Education in co llaboration with DASA and
DSEA to implement the appraisal system.

4.2 The manual shall contain, at a minimum, the following:
4.2.1 Specific details about each of the five (5) components listed in 5.1.
4.2.2 All forms or documents needed to complete the requirements of the appraisal process.
4.2.3 Specific procedures to implement the appraisal system.
11 DE Reg. 502 (10/01/07)

5.0 Appraisal Components and Appraisal Criteria

51 The following five (5) Appraisal C eomponents, including the four (4) Appraisal Criteria specified for
each, shall be the basis upon which the performance of a teacher shall be evaluated by a credentialed

evaluator:
5.1.1 Planning and Preparation
51.1.1 Selecting Instructional Goals: Teacher selects instructional goals that are aligned with the

DE content standards and the district or charter school's curricula. Goals are appropriate
for the learners and re flect high expectations for all stu dents, co nsistent with S tate
Assessment levels of performance where applicable.

51.1.2 Designing Coh erent Instruction: Teacher plans for | earning a ctivities that align with th e
instructional goals and support student learning. Instructional planning shows a structure
and selection of materials and activities that support student learning relative to the district
or charter school's curricula.

51.1.3 Demonstrating Knowledge of Co ntent an d Ped agogy: Teacher shows h is or her
knowledge of content and how to teach it to a va riety of learners. The teacher's plans
include na tural connections among content areas that deepen stud ent le arning. Th e
content that he or she teaches is aligned to the district or charter school's curricula.

51.1.4 Demonstrating Knowledge of Students: Teacher shows his or her knowledge of student
developmental char acteristics; approaches to learning , knowledge, and skills; interests;
cultural heritage; and, where applicable, State Assessment performance levels.

5.1.2 Classroom Environment

5.1.21 Managing Classroom Procedures: Teacher has clearly defined procedures for managing
learning time, tr ansitions between le arning events, and routines that m aximize le arning
time.

51.2.2 Managing S tudent Behavior: T eacher establishesb ehavioral e xpectations and

consequences and monitors student conduct. Teacher re sponds to stude nt behavior in
appropriate and effective ways to minimize disruptions.

51.2.3 Creating an Enviro nment to Support Learning: Teacher creates an atmosp here in which
learning is valu ed. Teacher-to-student and student-to-student interactions show rapport
that is grounded in mutual respect.

51.2.4 Organizing Physical Space: Teacher organizes, allocates, and manages physical space to
create a safe learning e nvironment. Teacher uses ph ysical resources to contribute to
effective instruction and makes resources accessible to all students.

5.1.3 Instruction
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5.1.3.1

5.1.3.2

5.1.3.3

5.1.34

Engaging Students in Le arning: Content is ap propriate, cle ar, and linked to student
knowledge an d e xperience. Content is a ligned with the d istrict o r charter scho ol's
curricula. Activitie s a nd a ssignments eng age all stude nts. Instru ctional m aterials are
suitable to the instructional goals. The instruction is coherent and paced appropriately for
all students.

Demonstrating Flexibility and Responsiveness: Teacher has a repertoire of instructional
strategies and makes use of them to make modifications to lessons as n eeded. Teacher
differentiates instruction based on learner characteristics and achievement data.
Communicating Clearly and Accurately: Verbal and written communication is clea r and
appropriate to students' ages, backgrounds, and levels of understanding.

Using Questioning and Discussion Techniques: Questions are appropriate to the content
and level of stud ents' understanding. Teacher e ncourages stud ents to p ose their own
questions and is responsiv e tos tudent questio ns. T eacher fac ilitates student led
discussions.

5.1.4 Professional Responsibilities

5.1.4.1

51.4.2

5143

51.4.4

Communicating with Families: Teacher shares information about the school's educational
program and expe ctations for stude nt performance. Teacher develops a me chanism for
two w ay communication with fa milies about studen t progres s, behavior, and personal
needs or concerns.

Developing a Student Record System: Teacher keeps records of attendance, disciplinary
actions, e mergency contact in formation, a nd personal infor mation. T eacher sh ares
relevant information with appropriate school personnel.

Growing and Developing Professionally: Teacher chooses and participates in professional
development that is aligned with his or her professional needs and aligned with the needs
of the school, district or charter school, or students.

Reflecting o n Pr ofessional Pra ctice: T eacher en gages inr eflective thinkin g as an
individual, as a team p articipant, or as a sch ool co mmunity mem ber with the goal of
improving instruction and learning for all students.

5.1.5 Student Improvement

5.1.5.1

5.1.5.2

5.1.5.3

5.1.54

Showing Student Improvement: Teacher uses school goals from the school improvement
process to set his or her annual data driven goal(s) for student improvement. Data used to
establish g oals shall includ e sch ool accoun tability da ta, State Assessment d ata wh ere
available, and classroom based assessment data where available.

Aligning Assessments to Teacher Data Driven Goal(s): Teacher us es assessments and
scoring cr iteria that a ccurately m easure progress towar ds the student improvement
goal(s).

Measuring Student Impr ovement: Teacher has sp ecific, mea surable evide nce to sh ow
progress towards or attainment of goal(s) for student improvement.

Reflecting on S tudent Imp rovement: T eacher r eflects on goa | setting process and
outcomes for the purpose of co ntinuous professional imp rovement and shares stude nt
improvement information with other staff as appropriate.

11 DE Reg. 502 (10/01/07)

6.0 Summative Evaluation Ratings
6.1 Each of the five (5) components pursuant to 5.0 shall be weighted equally and assigned a rating of
Satisfactory or Unsatisfactory on the Summative Evaluation.
6.1.1 A satis factory rating for each Appraisal C eomponent sha Il mean th e te acher de monstrates
acceptable performance by meeting at least three (3) of the four (4) Appraisal Criteria specified in
each of the five (5) components set forth in 5.1.
6.2 The Summative Eva luation sh all als o inclu de o ne of th ree over all ra tings: "Effective", "Needs
Improvement”, or "Ineffective".
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6.2.1 "Effective" shall mean that the teacher has re ceived Satisfactory Component ratings in at least
four (4) of the five (5) components in accordance with the Appraisal Criteria in 5.0.

6.2.2 "Needs Improvement" shall mean that the teacher has received three (3) Satisfactory Component
ratings out of the five (5) components in accordance with the Appraisal Criteria in 5.0.

6.2.3 "Ineffective" shall mean that the teacher has received two (2) or fewer Satisfactory Component
ratings out of the five (5) components in accordance with the Appraisal Criteria in 5.0.

6.2.3.1

If the tea cher's ov erall Su mmative Evaluation ra ting is de termined tobe "Ne eds

Improvement” for the thir d consecutive yea r, the r ating sha Il be r e-categorized as

"Ineffective".
11 DE Reg. 502 (10/01/07)

7.0 Pattern of Ineffective Teaching Defined
A pattern of ineffective teaching shall be based on the most recent Summative Evaluation ratings of a
teacher using the DP AS |l process. Two consecutive ratings of "Ineffective" shall be de emed as a
pattern of in effective tea ching. The following ch art shows the con secutive Summa tive Eva luation
ratings that shall be determined to be a pattern of ineffective teaching:
Year 1 Year 2 Year 3
Ineffective Ineffective
Needs Improvement Ineffective Needs Improvement
Needs Improvement Needs Improvement Ineffective
Ineffective Needs Improvement Ineffective
Ineffective Needs Improvement Needs Improvement
Needs Improvement Ineffective Ineffective
8.0 Improvement Plan
8.1 An Im provement Plan shall be developed for a teacher wh o re ceives an overall rating of "Needs

Improvement” or "Ineffective" on the Sum mative Evaluation or ara ting o f Un satisfactory on any
Appraisal Ceomponent in 5.0 on the Summative Evaluation regardless of the overall rating.

8.1.1  An Improvement Plan shall also b e d eveloped if a teach er's o verall pe rformance du ring an
observed lesson is unsatisfactory. This unsatisfactory performance shall be noted by the evaluator
on th e Fo rmative Feedback form by noting "PERFORMANCE IS UN SATISFACTORY" and
initialing the statement.

8.2 The Improvement Plan shall contain the following:

8.2.1 Identification of the specific deficiencies and recommended area(s) for growth;
8.2.2 Measurable goals for improving the deficiencies to satisfactory levels;
8.2.3 Specific professional development or activities to accomplish the goals;

8.2.4  Specific resources necessary to implement the plan, including but not limited to, opportunities for
the teacherto work with cu rriculum sp ecialist(s), su bject ar ea speciali st(s), instructional
specialist(s) or others with relevant expertise;

8.2.5 Procedures and evidence that must be collected to determine that the goals of the plan were met;
8.2.6  Timeline for the plan, including intermediate check points to determine progress;
8.2.7 Procedures for determining satisfactory improvement.

8.3 The Im provement Plan shall be de veloped coop eratively by the te acher and evaluator. If th e plan

8.4

cannot be cooperatively developed, the eval uator s hall have the authority and responsibility to
determine the plan as specified in 8.2 above.

The teacher shall be held accountable for the implementation and comp letion of th e Improvement
Plan.
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8.5

9.0
9.1

10.0
10.1

Upon completion of th e Improvement Plan, the teacher and evaluator shall sign the documentation
that determines the satisfactory or unsatisfactory performance of the plan.

11 DE Reg. 502 (10/01/07)

Challenge Process
A teacher may challenge any rating on the Summative Evaluation, either a Component Rating or the
Overall Rating, or a teacher may challenge the conclusions of a lesson observation if th e statement
"PERFORMANCE IS UNSATISFACTORY" has been included on the Formative F eedback form. To
initiate a challenge, a teacher shall submit additional information specific to the point of disagreement
in writing within fif teen (15) working days of the date of th e te acher's re ceipt of the Summ ative
Evaluation. Such written response shall become part of the appraisal record and shall be attached to
the Summative Evaluation. All challenges together with the record shall be forwarded to the supervisor
of the evaluator unless the supervisor of the evaluator is also in the same building as the teacher. In
this situation, the challenge tog ether with the record shall be forwarded to a designated district or
charter school level credentialed evaluator.

9.1.1  Within fifteen (15) working days of receiving the written challenge, the supervisor of the evaluator
or the designated district or charter school level credentialed evaluator shall review the record
which consists of all documents used in the appraisal process and the written challenge, and issue
a written decision.

9.1.2 If the challenge is denied, the written decision shall state the reasons for denial.

9.1.3 The decision of the supervisor of the evaluator or the designated district or charter school's level
credentialed evaluator shall be final.

11 DE Reg. 502 (10/01/07)

Evaluator Credentials

Evaluators shall have completed the DPAS Il training as developed by the Department of Education.
Evaluators shall receive a certific ate of co mpletion which is valid for five (5) years and is renewable
upon completion of professional development focused on DPAS Il as specified by the Department of
Education.

10.2  The training for the certificate of completion shall include techniques of observation and conferencing,

content and relationships of frameworks for teaching, and a thorough review of the DPAS Il Guide for
Teachers. Ac tivities in which p articipants practice implementation of DPAS Il pr ocedures shall be
included in the training.

10.3  The credentialing process shall be conducted by the Department of Education.

12.0

11 DE Reg. 502 (10/01/07)

Evaluation of Process
The Department of Education shall conduct an annual evaluation of th e teacher appraisal process.
The evaluation shall, at a minimum, include a survey of teachers and evaluators and interviews with a
sampling of teachers and evaluators. Data from the evaluation and proposed changes to the DPAS I
Revised Guide for Teachers shall be presented to the State Board of Edu cation for review on an
annual basis.

Effective Date

This requlation s hall be in ef fect u ntil th e effective d ate of 14 DE Admin. Code 106 A T eacher
Appraisal Process Delaware Performance Appraisal System (DPAS 1) Revised.

8 DE Reg. 431 (9/1/04)
9 DE Reg. 522 (10/1/05)

11 DE Reg. 502 (10/01/07)

D
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 106A

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

106A Teacher Appraisal Process Delaware Performance Appraisal System (DPAS Il) Revised

A. TYPE OF REGULATORY ACTION REQUIRED
New Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE REGULATION

The Secretary of Education seeks the consent of the State Board of Education to adopt a new regulation 14 DE
Admin. Code 106A Teacher Appraisal Process Delaware Performance Appraisal System (DPAS Il) Revised. This
regulation will become effective July 1, 2011 and will replace 14 DE Admin. Code 106 Teacher Appraisal Process
Delaware Performance Appraisal Sys tem (DPAS Il). T he changes from th e current te acher ap praisal process
include re- defining th e Student Impr ovement comp onent of DPAS Il to r equire a sho wing o f Student Growth.
Changes wer e also m ade to the Summative Evalua tion ratings, adding a ne w "Highly Ef fective" ra ting and
amending the means of determining the Summative rating. The amendments also change some of the appraisal
cycles and the improvement plan components.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Dover, Delaware 19901. A copy of this re gulation is available from the above
address or may be viewed at the Department of Education business office.

C. IMPACT CRITERIA

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The new r egulation supp orts an in crease in stude nt achie vement as mea sured a gainst the state
achievement standards.

2. Will the amended regulation help ens ure that all st udents receive an equitable educ ation? The new
regulation is intended to help ensure that all students receive an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The new regulation does not specifically address the health and safety of students.

4. Will the amended regulation help  to ensure that all s tudents' | egal right s are respec ted? The new
regulation is intended to ensure all students' legal rights continue to be respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The new regulation preserves the necessary authority and flexibility of decision making at
the local board and school level.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon decision makers at the local board and school levels? The new regulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Wil the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The decision making authority and accountability for teacher evaluation does not change with
this new regulation.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The new regulation is con sistent with other
state educational po licies, in p articular the edu cational policies re lated to achie vement in the core acad emic
subjects.

9. Isthere ale ss burdensome method for addressing the purpose of th e regulation? There is n ot a less
burdensome method for addressing the purpose of the regulation at this time.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
no anticip ated increased costs to the State or to th e lo cal sch ool bo ards for co mpliance with this re gulation;
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however, reallocation of current resources may be needed.

106A Teacher Appraisal Process Delaware Performance Appraisal System (DPAS Il) Revised

1.0 Effective Date

The Teacher Appraisal Process, Delaware Performance Appraisal System (DPAS 1l) Revised shall be
effective for all sch ool districts and charter schools beginning July 1. 2011and shall, at such time,
replace th e cu rrent 14 DE Admin . Cod e 106 Teacher Appr aisal Pr ocess Dela ware Performance
Appraisal System (DPAS Il).

2.0 Definitions
The following definitions shall be apply for purposes of this regulation:
"Announced Obs ervation" shall consist o fthe Pr e-observation For m an d confer ence with the
evaluator, an o bservation by the evaluator at an agreed upon date and time, usin g the associated
formative conferences and reports. The observation shall be of sufficient le ngth, at least thir ty (30)
minutes, to analyze the lesson and assess teacher performance.

"Board" shall mean a local board of education or charter school board of directors.

"Credentialed Evaluator" shall mean the individual, usually the supervisor of the teacher, who has
successfully completed the evaluation training in accordance with 10.0. Th e Credentialed Evaluator
may also be referred to as "Evaluator”.

"DASA" shall mean the Delaware Association of School Administrators.

"DPAS Il Revis ed Guide for Teachers" shall mean the manual that contains the prescribed forms,
detailed procedures, sp ecific details about the five (5) components of e valuation and other relevant
documents that are used to implement the appraisal process.

"DSEA" shall mean the Delaware State Education Association.

"Experienced Teacher" shall mean a teacher who holds a valid and current Continuing or Advanced
License, issued pursuant to Chapter 12 of Title 14 of the Delaware Code; or Standard or Professional
Status Certificate issued prior to August 1, 2003.

"Improvement Plan" shall b e the plan that a teach er and evaluator mutually develop in accordance
with 8.0.

"Interim assessment" shall mean an assessment given at regular and specified intervals throughout
the school year, and designed to evaluate students' knowledge and skills relative to a specific set of
academic standards. and the results of which can be aggregated (e.qg.. by course, grade level. school,
or school district) in order to inform teachers and administrators at the student, classroom, school, and
district levels.

"Novice Teacher" shall mean a teacher who holds a valid and current Initial License issued pursuant
to Chapter 12 of Title 14 of the Delaware Code.

"Satisfactory Compone nt Rating" shall _mean the teach er's performance de monstrates an
understanding of the concepts of the component under Chapter 12 of Title 14 of the Delaware Code .

'Satisfactory Evaluation" shall b e equivalent to the o verall "Highly Effective", "Effective" or "Nee ds
Improvement" rating on the Summative Evaluation and shall be used to qualify for a continuing license.

"State Assessment" shall mean the Delaware Student Testing Program (DSTP) or its successor.
"Student Achievement" shall mean
(a) For tested grades and subjects:
(1) A student's score on the DSTP or successor statewide assessment; and. as appropriate,

(2) Other mea sures of stud ent learning, such a s tho se describ ed in p aragraph (b) of this
definition, provided they are rigorous and comparable across classrooms.
(b) For no n-tested gr ades a nd subje cts: Alternative me asures of student lear ning and
performance such as student scores on pre-tests and e nd-of-course te sts; student performance on
English la nguage p roficiency assessments; a nd other m easures of stu dent achie vement that are
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rigorous and comparable across classrooms. Such a lternative measures must be approved by the
Department and developed in partnership with the local collective bargaining representatives.
"Student Growth" shall mean the change in achievement data for an individual student between two
points in time. Growth may also include other measures that a re rigorous and comparable across
classrooms.

"Summative Evaluation" shall be the final evaluation at the conclusion of the appraisal cycle.
"Unannounced Observation" shall consist of an observation by the evaluator at a date and time that
has not b een pr eviously ar ranged u sing the asso ciated for mative co nferences and r eports. Th e
observation shall be of sufficient length, at least thirty (30) minutes, to analyze the lesson and assess
teacher performance.

"Unsatisfactory Component Rating" shall mean the teacher's performance does not demonstrate an
understanding of the concepts of the component.

"Unsatisfactory Eva luation" sh all b e the equ ivalentto the ove rall "In effective"r atingonth e
Summative Evaluation.

"Working D ay" shall mean a day wh en the emp loyee would normally be wo rking in that district or
charter school.

3.0 Appraisal Cycles

3.1 Experienced teachers who have earned a rating of "Highly Effective" on their most recent Summative
Evaluation shall re ceive a minimum of one (1) Announced Observation each year with a Summative
Evaluation at le ast once every two ( 2) years. T he Student Impr ovement com ponent for Highly
Effective teachers shall be evaluated each year, regardless of whether or not a Summative Evaluation
is conducted. If a Highly Ef fective teacher d oes not achieve a Satisfa ctory rating on the Student
Improvement Com ponent, the te acher sha ll r eceive a Su_mmative Ev aluation th e fo llowing ve ar,
regardless of whether the teacher would otherwise be due for a Summative Evaluation pursuant to this
section.

3.2 Experienced teachers who have earned a rating of "Effective" and have earned "Satisfactory" ratings
on four (4) of the components found in 5.0, including Student Improvement, on his or her most recent
Summative Evaluation shall receive a minimum of one (1) Announced Observation each year with a
Summative Evaluation at least once every two (2) years.

3.3 Experienced teachers who are not otherwise included in 3.1 or 3.2 shall receive a minimum of one (1)
Announced Observation and one (1) Unannounced Observation with a Summative Evaluation at the
end of the one (1) year period. These teachers shall have an Improvement Plan which may require
additional observations and other types of mo nitoring as outlined in the DPAS |l Re vised Guide for
Teachers.

3.4 Novice tea chers sh all r eceive a minim um o ftwo (_ 2) Ann ounced Obser vations an d o ne (_ 1)
Unannounced Ob servation with a Summative Eva luation every year. Novice teach ers who ha ve
earned a rating of "Ne eds Improvement" or "Ineffective" on their most recent Summative Evaluation
shallh ave a n Improvement P lan wh ich m ay re quire add itional ob servations o r o ther typ es of
monitoring as outlined in the DPAS |l Revised Guide for Teachers.

4.0 DPAS |l Guide for Teachers

4.1 All sch ool dis tricts an d ch arter schools sh all us e th e manual e ntitled DP AS 1| G uide Revised for
Teachers as developed and as may be amended by the Department of Education in collaboration with
DASA and DSEA to implement the appraisal system.

4.2 The manual shall contain, at a minimum., the following:
4.2.1 Specific details about each of the five (5) components listed in 5.1.
4.2.2 All forms or documents needed to complete the requirements of the appraisal process.
4.2.3 Specific procedures to implement the appraisal system.
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5.0

5.1

Appraisal Components and Appraisal Criteria

The following five (5) Appraisal Components, including any Appraisal Criteria specified for each, shall

be the basis upon which the performance of a teacher shall be evaluated by a credentialed evaluator:

5.1.1 Planning and Preparation

51.1.1

Selecting Instructional Goals: Teacher selects instructional goals that are aligned with the

51.1.2

DE content standards and the district or charter school's curricula. Goals are appropriate
for the learners an d re flect high expectations fo r all stu dents, co nsistent with State
Assessment levels of performance where applicable.

Designing Coherent Instru ction: Teacher plans for le arning a ctivities that align with the

5.1.1.3

instructional goals and support student learning. Instructional planning shows a structure
and selection of materials and activities that support student learning relative to the district
or charter school's curricula.

Demonstrating Kno wledge of Conte nt and Peda gogy: T eacher sh ows his or _her

51.14

knowledge of co ntent and how to teach it to a variety of learners. The teacher's plans
include natural conn ections a mong co ntent areas tha t deepen stud ent le arning. The
content that he or she teaches is aligned to the district or charter school's curricula.

Demonstrating Knowledge of Students: Teacher shows his or her knowledge of stude nt

developmental char acteristics; approaches to learning . knowledge, and skills; interes ts;
cultural heritage: and, where applicable, State Assessment performance levels.

5.1.2 Classroom Environment

5.1.2.1

Managing Classroom Procedures: Teacher has clearly defined procedures for managing

5.1.2.2

learning time, tr ansitions between le arning events, and routines that m aximize le arning
time.
Managing S tudent Beha vior: T eacher est ablishes be havioral e xpectations and

5.1.2.3

consequences and monitors student conduct. Teacher re sponds to stude nt beh avior in
appropriate and effective ways to minimize disruptions.

Creating an Environment to Support Learning: Teacher creates an atmosphere in which

5.1.24

learning is valu ed. Teacher-to-student and student-to-student in teractions show rapport
that is grounded in mutual respect.

Organizing Physical Space: Teacher organizes, allocates, and manages physical space to

create a safe learning e nvironment. Teacher uses ph ysical resources to contribute to
effective instruction and makes resources accessible to all students.

5.1.3 Instruction

5.1.3.1

Engaging S tudents in Le arning: Con tent is a_ppropriate, clea r, an d linked to stude nt

5.1.3.2

knowledge an d e xperience. Content is a ligned with the d istrict o r charter scho ol's
curricula. Activitie s a nd a ssignments eng age all stude nts. Instru ctional m aterials are
suitable to the instructional goals. The instruction is coherent and paced appropriately for
all students.

Demonstrating Flexibility and Re sponsiveness: Teacher has a re pertoire of instructional

5.1.3.3

strategies and makes use of them to make modifications to lessons as n eeded. Teacher
differentiates instruction based on learner characteristics and achievement data.

Communicating Cle arly and Accurately: Verbal and written comm unication is clea r and

5.1.34

appropriate to students' ages, backgrounds, and levels of understanding.
Using Questioning and Discussion Techniques: Questions are appropriate to the content

and level of stud ents' un derstanding. Teacher e ncourages stud ents to p ose their o wn
questions and is responsiv._e to s tudent questio ns. T eacher fac ilitates student led
discussions.

5.1.4 Professional Responsibilities

5.1.4.1

Communicating with Families: Teacher shares information about the school's educational

program and expe ctations for student performance. Teacher develops a me chanism for

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




736 PROPOSED REGULATIONS

two w ay communication w_ith families about student progres s, behavior, and personal
needs or concerns.

5.1.4.2 Developing a Student Record System: Teacher keeps records of attendance, disciplinary
actions, e mergency contact in formation, and personal info rmation. T eacher shar es
relevant information with appropriate school personnel.

5.1.4.3 Growing and Developing Professionally: Teacher chooses and participates in professional
development that is aligned with his or her professional needs and aligned with the needs
of the school, district or charter school, or students.

5.1.4.4 Reflecting on Pro fessional Practice: T eacher eng ages in re flective thinkingas an
individual, as a team p articipant, or as a sch ool co mmunity mem ber with the goal of
improving instruction and learning for all students.

5.1.5 Student Improvement

5.1.51 Measuring Student Improvement: Teacher's collectively demonstrate appropriate levels of
Student Growth as be nchmarked against standards to be set by the Secretary based on
input from stakeholder groups.

6.0 Summative Evaluation Ratings

6.1 Each Appr aisal Component shall be a ssigned a rating of Sat isfactory or Unsatisfactory on the
Summative Evaluation.

6.1.1 A satis factory rating for each of t he first f our Appraisal Comp onents sh all mea n the teacher
demonstrates a cceptable pe rformance by m eeting at lea st th ree ( 3) of th e four (4) Ap praisal
Criteria specified in each of the components.

6.1.2 A satisfactory rating for the Stude nt Improvement comp onent shall mean that the teacher has
demonstrated acceptable performance by meeting the standards set by the Secretary pursuant to
5.1.5.1.

6.2 The Summative Evaluation shall also include one of four overall ratings: "Highly Effective", "Effective",
"Needs Improvement", or "Ineffective".

6.2.1 "Highly Effective" shall mean that the teacher has earned a Satisfactory Component rating in four
(4) of the five (5) Appraisal Components in accordance with 5.0 and that the teacher's students on
average achieve high rates of student growth, that is, more than one grade level improvement in
an academic year.

6.2.2 "Effective" shall mean that:

6.2.2.1 The teacher has received a Satisfactory Component Rating in at least three (3) Appraisal
Components including the Student Improvement Component, and
6.2.2.2 The teacher does not meet the requirements for a "Highly Effective" rating found in 6.2.1.
6.2.3 "Needs Improvement" shall mean that:
6.2.3.1 The teacher has received one (1) or two ( 2) Satisfactory Component Ratings out of the

five (5) Appraisal Components in accordance with 5.0, includ ing a Satisfactory rating in
the Student Improvement Component , or
6.2.3.2 The teacher has received three (3) or four (4) Satisfactory Component Ratings out of the
five (5) Appraisal Components in accordance with 5.0, and the teacher has received an
Unsatisfactory rating in the Student Improvement Component.
6.2.4 '"Ineffective" shall mean that:

6.2.4.1 The teacher has received zero (0). one (1). or two (2) Satisfactory Component Ratings out
of the five (5) Appraisal Components in accordance with 5.0, and
6.2.4.2 The tea cherhasr eceived an Un satisfactory Co mponent Ra tingin th e S tudent

Improvement Component.

6.2.5 If ateacher's overall Summative Evaluation rating is determined to be "Needs Improvement" for
the third consecutive year, the teacher's rating shall be re-categorized as "Ineffective."
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7.0 Pattern of Ineffective Teaching Defined

A pattern of ineffective teaching shall be based on the most recent Summative Evaluation ratings of a
teacher using the DPAS Il p rocess. Two consecutive ratings of "Ine ffective" shall be deemed as a
pattern of in effective tea ching. T he following ch art sh ows th e con secutive Summative Eva luation
ratings that shall be determined to be a pattern of ineffective teaching:

Year 1 Year 2 Year 3

Ineffective Ineffective

Needs Improvement Ineffective Needs Improvement

Needs Improvement Needs Improvement Ineffective
Ineffective Needs Improvement Ineffective
Ineffective Needs Improvement Needs Improvement

Needs Improvement Ineffective Ineffective

8.0 Improvement Plan
8.1 An Im provement Plan shall b e de veloped for a t eacher who re ceives an o verall rating of "Nee ds

Improvement" o r "Ineffective" o n th e Su mmative Evaluation or a ra ting of Un satisfactory on any
Appraisal Component in 5.0 on the Summative Evaluation regardless of the overall rating.

8.1.1 AnIm provement Plan sh all also be de veloped if a te acher's ov erall p erformance d uringan
observed lesson is unsatisfactory. This unsatisfactory performance shall be noted by the evaluator
on th e Fo rmative Feedback fo rm by noting "PERFORMANCE IS UNSATISFACTORY" and
initialing the statement.

8.2 The Improvement Plan shall contain the following:

8.2.1 Identification of the specific deficiencies and recommended area(s) for growth;

8.2.2 Measurable goals for improving the deficiencies to satisfactory levels:

8.2.3 Specific professional development or activities to accomplish the goals:

8.2.4 Specific resources necessary to implement the plan, including but not limited to, opportunities for
the teacher to work with curriculum specialist(s), sub ject ar ea specialist(s) . instructional
specialist(s) or others with relevant expertise;

8.2.5 Procedures and evidence that must be collected to determine that the goals of the plan were met;

8.2.6 Timeline for the plan, including intermediate check points to determine progress:

8.2.7 Procedures for determining satisfactory improvement;

8.2.8 Multiple observations and opportunity for feedback provided by a trained evaluator, a mentor, a
lead teacher, or an instructional coach.

8.3 Any state or fe derally fu nded pr ofessional development that is completed during the time that the
Improvement Plan is in ef fect must be certified by the Department and must directly relate to areas
identified as needing improvement.

8.4 The Im provement Plan shall be de veloped coop eratively by the teacher and evaluator. If th e plan
cannot be cooperatively developed, the evaluator s hall have the authority and responsibility to
determine the plan as specified in 8.2 above.

8.5 The te acher shall be held accountable for the implementation and comp letion of th e Improvement

Plan.

Upon completion of th e Improvement Plan, the teacher and evaluator shall sign the documentation

that determines the satisfactory or unsatisfactory performance of the plan.

|9°
fe)

9.0 Challenge Process
9.1 A teacher may challenge any rating on the Summative Evaluation. either a Component Rating or the
Overall Rating, or a te acher may challenge the conclusions of a lesson observation if th e statement
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"PERFORMANCE IS UNSATISFACTORY" has been included on the Formative F eedback form. To
initiate a challenge, a teacher shall submit additional information specific to the point of disagreement
in writing within fif teen (15) working days of the date of th e te acher's re ceipt of the Summ ative
Evaluation. Such written response shall become part of the appraisal record and shall be attached to
the Summative Evaluation. All challenges together with the record shall be forwarded to the supervisor
of the evaluator unless the supervisor of the evaluator is also in the same building as the teacher. In
this situation, the challenge tog ether with the record shall be forwarded to a d esignated district or
charter school level credentialed evaluator.

9.1.1 Within fifteen (15) working days of receiving the written challenge, the supervisor of the evaluator

or the designated district or charter sc hool level credentialed evaluator shall review the record
which consists of all documents used in the appraisal process and the written challenge, and issue
a written decision.

9.1.2 Ifthe challenge is denied. the written decision shall state the reasons for denial.

9.1.3 The decision of the sup ervisor of the evaluator or the designated district or charter school's level

credentialed evaluator shall be final.

10.0 Evaluator Credentials

11.0

10.1

Evaluators shall have completed the DPAS 1l training as developed by the Department of Edu cation.

10.2

Evaluators shall receive a certificate of compl etion which is valid for five (5) years and is _renewable
upon completion of professional development focused on DPAS Il as specified by the Department of
Education.

The training shall occur no le ss than once e very three (3) years and shall include techniques of

10.3

observation and conferencing, content and relationships of frameworks for teaching, and a thorough
review of the DP _AS Il Revised Guide fo r T eachers. Activities in which p _articipants practice
implementation of DPAS 1l procedures shall be included in the training.

The credentialing process shall be conducted by the Department of Education.

Evaluation of Process

The Department of Education shall conduct an annual evalu ation of the teacher appraisal process.
The evaluation shall, at a minimum, include a survey of teachers and evaluators and interviews with a
sampling of teachers and evaluators. Data from the evaluation and proposed changes to the DPAS Il
Revised Guide for Teachers shall be presented to th e State Board of Education for review on an
annual basis.

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 108

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

108 Administrator Appraisal Process Delaware Performance Appraisal System (DPAS II)

A. TYPE OF REGULATORY ACTION REQUIRED
Amendment to Existing Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE REGULATION

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code

108 Ad ministrator Ap praisal Pr ocess Delaware Per formance Appr aisal System ( DPAS Il) . T he a mendments
include an effective date and a cross reference to a new proposed regulation designed to re place this regulation
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with the 2011-2012 school year. Other technical amendments have been made.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Dover , Delaware 19901. A copy of this regulation is available from the above
address or may be viewed at the Department of Education business office.

C. IMPACT CRITERIA

1.  Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The amendments are intended to sup port an increase in student achievement as measured against
the state achievement standards.

2. Willthe amended regulation help ensure that all s tudents re ceive an equit able educ ation? The
amendments are intended to help ensure that all students receive an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amendments to the regulation do not specifically address the health and safety of students.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The amendments
to the regulation are intended to ensure all students' legal rights continue to be respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and sc hool level? The amendments to the regulation pres erve the necessary authority and flexibility of
decision making at the local board and school level.

6. Will the amended regulati on place unnecessary repo rting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amendments to the regulation do not place
unnecessary reporting or administrative requirements or mandates upon decision makers at the local bo ard and
school levels.

7. Wil the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The de cision making auth ority and accoun tability for teacher e valuation do es not ch ange
through the amendments.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation is consistent with
other state educational policies, in particular the educational policies related to achievement in the core academic
subjects.

9. Isthere ale ss burdensome method for addressing the purpose of the regulation? There is nota less
burdensome method for addressing the purpose of the regulation at this time.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
no anticipated increased costs to the State or to the local school boards for compliance with the amendments to
this regulation.

108 Administrator Appraisal Process Delaware Performance Appraisal System (DPAS Il)

1.0 The Ad ministrator Ap praisal Pr ocess, Delaware Pe rformance App raisal System ( DPAS Il), sha Il be
effective for the following school districts and charter schools beginning with the 2007-08 school year:

Appoquinimink

Caesar Rodney

Colonial

Lake Forest

Laurel

Sussex Technical

MOT Charter

Providence Creek Academy Charter
Sussex Academy of the Arts and Sciences

The Ad ministrator Ap praisal Process, Delaware Performance Appraisal System (DPAS Il), shall be
effective for all public school districts and charter schools beginning with the 2008-2009 school year.
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1.1 For purposes of th is regulation, an ad ministrator shall be a p rofessional employee authorized by a
board to serve in a supervisory capacity involving the oversight of an instructional program(s).
11 DE Reg. 510 (10/01/07)
2.0 Definitions

3.0

3.1

3.2

The following definitions shall apply for purposes of this regulation:

“Board” shall mean the local board of education or charter school board of directors.

“Credentialed Evaluator” shall mean the individual, usually the supervisor of the administrator, who has
successfully co mpleted the evaluation training in accordance with 10.0. A sup erintendent shall be
evaluated by m ember(s) of the local schoolboard of education who shall also have su ccessfully
completed the evaluation training in accordance with 10.0. The Credentialed Evaluator may also be
referred to as “Evaluator”.

“DASA” shall mean the Delaware Association of School Administrators.

“DPAS Il Guide for Administrators” shall mean the manual that contains the prescribed forms, detailed
procedures, evaluation criteria and other relevant documents that are used to implement the appraisal
process.

“DSEA” shall mean the Delaware State Education Association.

“Experienced Administrator” shall mean an administrator who has three (3) or more years of service as
an administrator.

“Formative Process” shall consist of the Goal Setting Conference, self evaluation, a survey of staff that
are supervised by the administrator, and formative conferences and reports as outlined in the DPAS Il
Guide for Administrators.

“Improvement Plan” sha Il be the pla nthat an administrator an d e valuator mutually develop in
accordance with 8.0.

“Inexperienced Administrator” shall mean an administrator who has less than three (3) years of service
as an administrator.

“Satisfactory Co mponent Rating” shall mean the adm inistrator’s pe rformance de monstrates a n
understanding of the concepts of the component.

“Satisfactory Evaluation” shall be equivalent to the overall “Effective” or “Needs Improvement” rating on
the Summative Evaluation.

“State Assessment” shall mean the Delaware Student Testing Program (DSTP) or its successor.

“Summative Evaluation” shall be the final evaluation at the conclusion of the appraisal cycle.

“Unsatisfactory Component Rating” shall mean the administrator’s performance does not demonstrate
an understanding of the concepts of the component.

“Unsatisfactory Evaluation” shall be the equivalent to the overall “Ineffective” rating on the Summ ative
Evaluation.

“Working Day” shall mean a day when the employee would normally be working in that district or charter
school.

11 DE Reg. 510 (10/01/07)

Appraisal Cycles

Experienced administrators who h ave earned a r ating o f “Effective” o n his or her m ost recent
Summative Evalua tion sha Il rece ive a minim um o f o ne ( 1) For mative Pro cess e ach year with a
Summative Evaluation at least once every two (2) years.

Experienced administrators who have earned a rating of “Needs Improvement” or “Ineffective” on their
most recent Summ ative Eva luation sh all re ceive a minimum of one (1) Formative Process with a
Summative Eva luation atth e en d of the one ye ar period. The se adm inistrators shall have a n
Improvement Plan which may require additional Formative Process(es) or other types of monitoring as
outlined in the DPAS Il Guide for Administrators.
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3.3

4.0
4.1

5.0
5.1

Inexperienced administrators shall have a minimum of one (1) Formative Process with a Summative
Evaluation at the end of the one (1) year period. Inexperienced administrators who have earned a
rating of “Needs Improvement” or “Ineffective” on their most recent Summative Evaluation shall have
an Improvement Plan which may require additional Formative Process(es) or other types of monitoring
as outlined in the DPAS Il Guide for Administrators.

11 DE Reg. 510 (10/01/07)

DPAS Il Guide for Administrators

All districts

and charter schools shall use the manual entitted DPAS Il Guide for Administrators as

developed and as may be amended by the Dep artment of Education in co llaboration with DSEA and
DASA to implement the appraisal system.

4.1.1  The manual shall contain at a minimum the following:

4.1.11
41.1.2
4113

Specific details about each of the five (5) Appraisal Ceomponents pursuant to 5.1.
All forms or documents needed to complete the requirements of the appraisal process.
Specific procedures to implement the appraisal system.

11 DE Reg. 510 (10/01/07)

Appraisal Components and Appraisal Criteria

The following five (5) Appraisal C eomponents, including the four (4) Appraisal Criteria specified for

each, shall

b e the basis upon which the performance of an ad ministrator shall be evalu ated by a

certified evaluator(s):
5.1.1  Vision and Goals

5.1.1.1

51.1.2

5113

51.1.4

5.1.2 Culture
51.21

5.1.2.2

5.1.2.3

Using D ata: Ad ministrator, in ¢ ollaboration with othe rs su ch as th e sch ool o r di strict
improvement team or board, uses multiple sources of information and assists in analyzing
data to establish rigorous and concrete school or district improvement goals in the context
of student achievement and instructional programs.

Implementing Vision and Goals: Administrator provides leadership for major initiatives and
change efforts re lative to the scho ol or di strict improv ement goals. A dministrator is
committed to doing the work required for continuous school and district improvement.
Promoting Vision and Goals: Administrator promotes high expectations for teaching and
learning. Administrator is committed to ensuring that all students have the knowledge and
skills necessary to become successful in future educational activities.

Communicating the V isiona nd Goals: Administrator communicates ef fectively t o
appropriate st akeholders abo ut pr ogress to wards mee ting the scho ol o rdi strict
improvement p lan g oals. Ad ministrator participates in a pro cess to reg ularly monitor,
evaluate and revise school or district improvement goals.

of Learning

Advocating a Cult ure of Learning: Adm inistrator provides leadership for assessing,
developing and improving the school or district culture and instruc tional program that is
conducive to student learning. Administrator can articulate the desired school or district
instructional p rogram an d shows evide nce ab outho wh eor sh ere inforces the
instructional program and culture.

Monitoring the Culture of Learning: Administrator participates in monitoring and evaluating
the effectiveness of the curriculum, instruction or assessment of students. Administrator
evaluates staff and provides on-going coaching for im provement. Administrator uses a
variety of sources of information to make decisions.

Sustaining th e Cultur e of Le arning: Administrator he Ipsto ensure th at st aff ha ve
professional d evelopment o pportunities t hat e nhance their p erformance and imp rove
student learning. Administrato r is accessible and approachable by st aff, families, and
community and is visib le in the school or district community. Ad ministrator supports the
use of technology as appropriate in teaching and learning.
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6.0

51.24

Maintaining th e Culture of Le arning: Administrator s ystematically and fairly recognizes
accomplishments of st aff an d stude nts towar ds a po sitive schoo | or d istrict cultur e.
Administrator uses and analyz es data to instill the importance of ¢ ontinually developing
programs and strategies to enhance opportunities for learning.

5.1.3 Management

5.1.3.1

5.1.3.2

5.1.3.3

5.1.34

Solving Problems or Concerns: Administrator addresses and resolves issues as they arise
in a timely manner and works to prevent potential problems. Operational procedures are
designed and managed to maximize opportunities for learning for all students.

Managing Re sources: Administrator manages fiscal and physical res ources responsibly,
efficiently and ef fectively. Admin istrator protects in structional time by managing
operational procedures in su ch a way as to maximize learning. Administrator efficiently
manages his or her time so that teaching and learning are a high priority.

Complying with Policies: Ad ministrator complies with fe deral, state, and board policies.
School o rd istrict contractual ag reements a re ef fectively managed. Adm inistrator
maintains confidentiality and privacy of school or district records, including student or staff
information.

Protecting the Welfare and Safety of Students and Staff: Administrator works to ensure a
safe and secure school or district environment and a culture that is conducive to teaching
and lea rning. Challe nges that could po tentially inter rupt teaching and learning ar e
addressed and resolved.

5.1.4 Professional Responsibilities

5.1.4.1

51.4.2

5143

51.4.4

Maintaining Pr ofessional Rela tionships: Ad ministrator foster s and maint ains positive
professional relationships with st aff. Adm inistrator is r espectful of o ther’s opinions and
demonstrates an appreciation fo r a nd sen sitivity to divers ity in the school or dis trict
community.

Promoting Family an d Comm unity In volvement: Ad ministrator colla boratively works to
establish a culture that encourages and welcomes families and community members and
seeks ways in which to engage them in student learning.

Demonstrating Fairness: Administrator is fair and consistent when dealing with students
and staff. Administrator demonstrates values, beliefs and attitudes that inspire all students
and staff to higher levels of performance.

Growing and Develo ping Pro fessionally: Administrator chooses and p articipates i n

professional development that is aligned with his or her professional needs and aligned
with the needs of the school or district.

5.1.5 Student Improvement

5.1.5.1

5.1.5.2

5.1.5.3

5.1.54

Showing Student Improvement: Administrator uses school or district goals from the school
or district improvement process to set his or her personal annual data driven goal(s) for
student improvement. Da ta used to  establish go als shall include sch ool or district
accountability data, State Assessment data, and other assessment data where available.

Measuring S tudent Impr ovement: Administrator has sp ecific, mea surable e vidence to
show progress towards or attainment of goal(s) for student improvement.

Implementing Strategies for Student Improvement: Administrator designs and implements
appropriate str ategies to show pr ogress to wards or att ainment of goal(s) for student
improvement.

Reflecting on S tudent Improvement: Administrator re flects on go al setting process and
outcomes for the purpose of continu ous professional improvement and shares stude nt
improvement information with other staff as appropriate.

11 DE Reg. 510 (10/01/07)

Summative Evaluation Ratings
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7.0

8.0

6.1 Each of the five (5) components pursuant to 5.0 shall be weighted equally and assigned a rating of
Satisfactory or Unsatisfactory on the Summative Evaluation.
6.1.1 A satisfactory rating for each Appraisal Ceomponent shall mean the administrator demonstrates
acceptable performance by meeting at least three (3) of the four (4) Appraisal Criteria specified in
each of the five (5) components set forth in 5.1.
6.2 The Summ ative Evaluation shall also includ e on e of three over all ra tings: “ Effective”, “Nee ds
Improvement” or “Ineffective”.
6.2.1 “Effective” shall me an that th e administrator has received Sat isfactory Component ratings in at
least four (4) of the five (5) components in accordance with the Appraisal Criteria in 5.0.
6.2.2 “Needs Improvement” sh all m ean that th e a dministrator has received t hree (3) Satisf actory
Component ratings out of the five (5) components in accordance with the Appraisal Criteria in 5.0.
6.2.3 “Ineffective” s hallm eant hat the a dministrator has r eceived t wo (2) orf ewer Sa tisfactory
Component ratings out of the five (5) components in accordance with the Appraisal Criteria in 5.0.
6.2.3.1 If a n ad ministrator’s o verall Su mmative E valuation r ating is determined to be “Needs
Improvement” for the thir d co nsecutive ye ar, the administrator’s ra ting sh all be re -
categorized as “Ineffective”.
11 DE Reg. 510 (10/01/07)

Pattern of Ineffective Administrative Performance

A pattern of in effective administrative performance shall be based on the mo st recent Summative
Evaluation ra tings of an adm inistrator u sing the DPAS Il process. T wo con secutive r atings of
“Ineffective” shall be deemed as a pattern of ineffective administration. The following chart shows the
consecutive Summative Evaluation ratings determined to be a pattern of ineffective ad ministrative

performance:
Year 1 Year 2 Year 3
Ineffective Ineffective
Needs Improvement Ineffective Needs Improvement
Needs Improvement Needs Improvement Ineffective
Ineffective Needs Improvement Ineffective
Ineffective Needs Improvement Needs Improvement
Needs Improvement Ineffective Ineffective

11 DE Reg. 510 (10/01/07)

Improvement Plan

8.1 An Improvement Plan shall be developed for an administrator who receives an overall rating of “Needs
Improvement” or “Ine ffective” on the Su mmative Eva luation or a ra ting of Unsatisfactory on any
Appraisal Ceomponent in 5.0 on the Summative Evaluation regardless of the overall rating.

8.1.1  An Improvement Plan shall also be developed if an administrator’'s overall performance during the
Formative Proce ss is unsatisfact ory. This uns atisfactory perf ormance sha Il be n oted b y the
evaluator(s)on th eF ormative Fe edback form by noting “PERFORMANCE IS
UNSATISFACTORY” and initialing the statement.

8.2 The Improvement Plan shall contain the following:
8.2.1 Identification of the specific deficiencies and recommended area(s) for growth;
8.2.2 Measurable goals for improving the deficiencies to satisfactory levels;
8.2.3 Specific professional development or activities to accomplish the goals;

8.2.4  Specific resources necessary to implement the plan, including but not limited to, opportunities for
the administrator to work with curriculum specialist(s) or others with relevant experience;

8.2.5 Procedures and evidence that must be collected to determine that the goals of the plan were met;
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8.2.6  Timeline for the plan, including intermediate check points to determine progress;
8.2.7 Procedures for determining satisfactory improvement.

8.3 The Improvement Plan shall be developed cooperatively by the administrator and evaluator. If the plan
cannot be cooperatively developed, the eval uator s hall have the authority and responsibility to
determine the plan as specified in 8.2 above.

8.4 The adm inistrator sh all be he Id acco untable for th e imple mentation an d co mpletion of the
Improvement Plan.

8.5 Upon comp letion of the Imp  rovement Pla n, th e a dministrator and evalu ator(s) sha Il signth e

documentation that determines the satisfactory or unsatisfactory performance of the plan.

11 DE Reg. 510 (10/01/07)

9.0 Challenge Process

9.1

An administrator may challenge any rating on the Summative Evaluation, either a Component Rating
or the Overall Rating, or an administrator may challenge the conclusions of the Formative Process if
the st atement “PERFORMANCE IS UNSATISFACTORY” ha s b een inclu ded on th e F ormative
Feedback form. To initiate a challenge, an administrator shall submit additional information specific to
the point of disagr eement in writing within fifteen (15) working days of th e date of ad ministrator’s
receipt of the Summative Evaluation. Such written response shall become part of the appraisal record
and shall be attached to the Summative Evaluation. All challenges together with the record shall be
forwarded to the supervisor of the evaluator, if any.

9.1.1  Within fifteen (15) working days of receiving the written challenge, the supervisor of the evaluator

shall review the record which consists of all documents used in th e appraisal and the written
challenge, and issue a written decision.

9.1.2 If the challenge is denied, the written decision shall state the reasons for denial.
9.1.3 The decision of the supervisor of the evaluator shall be final.
11 DE Reg. 510 (10/01/07)

10.0 Evaluator(s) Credentials

10.1

10.2

10.3

Evaluators shall have completed the DPAS Il training as developed by the Department of Education.
Evaluators shall receive a certificate of compl etion which is valid for five (5) years and is renewable
upon completion of professional development focused on DPAS Il as specified by the Department of
Education.

The training for the certificate of completion shall include techniques for observation and conferencing,
content and re lationships of ISLLC standards, and a thor ough re view of the DPAS Il Guide for
Administrators. Activities in which participants practice implementation of DPAS |l procedures shall be
included in the training.

The credentialing process shall be conducted by the Department of Education.

11 DE Reg. 510 (10/01/07)

11.0 Evaluation of Process

The Department of Education shall conduct an annual evaluation of the teacher appraisal process.
The evaluation shall, at a minimum, include a survey of teachers and evaluators and interviews with a
sampling of teachers and evaluators. Data from the evaluation and proposed changes to the DPAS Il
Guide for Feachers Administrators shall be presented to the State Board of Education for review on an
annual basis.

8 DE Reg. 431 (9/1/04)
11 DE Reg. 510 (10/01/07)

12.0 Effective Date

This requlation shall be in_effect until the effective date of 14 DE Admin Code 108A Ad ministrator

Appraisal Process Delaware Performance Appraisal System (DPAS |I) Revised.
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 108A

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

108A Administrator Appraisal Process Delaware Performance Appraisal System (DPAS Il) Revised

A. TYPE OF REGULATORY ACTION REQUIRED
New Regulation

B. SYNOPSIS OF SUBJECT MATTER OF THE REGULATION

The Secretary of Education seeks the consent of the State Board of Education to adopt a new regulation 14 DE
Admin. Code 108A Administrator Appraisal Process Delaware Performance Appraisal System (DPAS Il) Revised.
This regulation will become effective July 1, 2011 and will replace 14 DE Admin. Code 108 Administrator Appraisal
Process Delaware Pe rformance Appr aisal Sys tem ( DPAS I 1). T he changes from the cur rent adm inistrator
appraisal process includ e re-defining the S tudent Im provement component of DPAS 1l to re quire a showing of
Student Growth. Changes were also made to the Summative Evaluation ratings, adding a new "Highly Effective"
rating and amending the means of determining the Summative rating. The amendments also change some of the
appraisal cycles and the improvement plan components.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Dover , Delaware 19901. A copy of this regulation is available from the above
address or may be viewed at the Department of Education business office.

C. IMPACT CRITERIA

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The new r egulation su pports an increase in student a chievement as m easured ag ainst th e s tate
achievement standards.

2. Will the amended regulati on help ens ure that all students receive an equitable education? The new
regulation is intended to help ensure that all students receive an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The new regulation does not specifically address the health and safety of students.

4. Willthe amended regulation help to ensure thatalls  tudents' legal right s are respec ted? The new
regulation is intended to ensure all students' legal rights continue to be respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The new regulation preserves the necessary authority and flexibility of decision making at
the local board and school level.

6. Will the amended regulati on place unnecessary repo rting or administrative requirements or mandates
upon decision makers at the local board and school levels? The ne w regulation does not pla ce unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The decision making authority and accountability for teacher evaluation does not change with
the new regulation.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The new regulation is con sistent with other
state e ducational poli cies, in p articular the edu cational policies re lated to achie vement in the core acad emic
subjects.

9. Isthere ale ss burdensome method for addressing the purpose of the regulation? There is nota less
burdensome method for addressing the purpose of the regulation at this time.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
no anticipated increased costs to the State or to the local school boards f or compliance with this new regulation;
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however, reallocation of current resources may be needed.

1.0

2.0

108A Administrator Appraisal Process Delaware Performance Appraisal System (DPAS Il) Revised

—

—

Effective Date

The Ad ministrator Appr aisal Pro cess, Delaware Performance Appraisal System (DP AS II) Re vised
shall be effective for all school districts and charter schools beginning July 1, 2011, and shall, at such
time, r eplace the cu rrent 14 DE Admin. Code 10 8 Adm inistrator Ap praisal Pr ocess De laware
Performance Appraisal System (DPAS 11).

For purposes of th is regulation, an ad ministrator shall be a p rofessional employee authorized by a
board to serve in a supervisory capacity involving the oversight of an instructional program(s).

Definitions

The following definitions shall apply for purposes of this regulation:
"Board" shall mean the local board of education or charter school board of directors.

"Credentialed Evaluator" shall mean the individual, usually the supervisor of the administrator, who
has successfully completed the evaluation training in accordance with 10.0. A superintendent shall be
evaluated by m ember(s) of the local schoolboard of education who shall also have su ccessfully
completed the evaluation training in accordance with 10.0. The Credentialed Evaluator may also be
referred to as "Evaluator”.

"DASA" shall mean the Delaware Association of School Administrators.

"DPAS Il Revised Guide for Admi nistrators" shall mean the manual that contains the prescribed
forms, d etailed p rocedures, evalu ation cr iteria _and other re levant d ocuments th at ar e use d to
implement the appraisal process.

"DSEA" shall mean the Delaware State Education Association.

"Experienced Administrator" shall mean an administrator who has three (3) or more years of service
as an administrator.

"Formative Process" shall consist of th e Goal Setting Conference, self evaluation, a survey of staff
that are supervised by the a dministrator, and form ative conferences and reports as outlined in the
DPAS Il Guide for Administrators.

"Improvement Pla n" shall be the pla nth at an adm inistrator and evaluator mutu ally develop in
accordance with 8.0.

"Inexperienced Ad ministrator" shall mean an ad ministrator who has less than three (3) years of
service as an administrator.

"Satisfactory Co mponent Ra ting" sha [l mean the ad ministrator's pe rformance demonstrates an
understanding of the concepts of the component.

'Satisfactory Evaluation" shall be equivalent to the overall "Effective" or "Needs Improvement" rating
on the Summative Evaluation.

"State Assessment" shall mean the Delaware Student Testing Program (DSTP) or its successor.
"Student Achievement" shall mean
(a) For tested grades and subjects:
(1) Students scores on the DSTP or successor statewide assessment; and, as appropriate,

(2) Other measures of student lea rning, such a s tho se describ ed in p aragraph (b ) of this
definition, provided they are rigorous and comparable across classrooms.

(b) For non-tested grades and subjects: alternative measures of student learning and performance
such a s stu dent scores on p re-tests and e nd-of-course tests; student pe rformance on Eng lish
language proficiency assessments: and other measure of student achievement that are rigorous and
comparable across classrooms.

Such alternative measures shall be approved by the Department and developed in partnership with the
local collective bargaining representatives.
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3.0

5.0
5.1

"Student Growth" shall mean the change in achievement data for an individual student between two
points in tim e. Growth may also include other measures that are rigorous and comparable across
classrooms.

"Summative Evaluation" shall be the final evaluation at the conclusion of the appraisal cycle.
"Unsatisfactory Compo nent Rat ing" sha |l me an the a dministrator's pe rformance d oes n ot
demonstrate an understanding of the concepts of the component.

"Unsatisfactory Eva luation" shallb e the equivalentto the ove rall "Ineffective" r ating on the
Summative Evaluation.

"Working D ay" shall me an a day wh en the emp loyee would normally be wo rking in that district or
charter school.

Appraisal Cycles

Experienced a dministrators who have e arned a r ating o f "High ly Ef fective" o n their most re cent
Summative Evalua tion shall receive a minimum o f o ne (1) For mative Pro cess e ach year with a
Summative Evaluation at lea st once every two (2) years. The Student Improvement component for
Highly Ef fective administrators shall be evaluated e ach ye ar, r egardless of whe theror nota
Summative Eva luation is cond ucted. If a Highl vy Ef fective adm inistrator does no t achie ve a
Satisfactory r ating on the Student Improvement Comp onent, the administrator sha Il r eceive a
Summative Evaluation the following year, regardless of whether the administrator would otherwise be
due for a Summative Evaluation pursuant to this section.

Experienced a dministrators who have e arned a ra ting o f "Effective" and ha ve earned Satisfa ctory
ratings in four (4) of the Appraisal Components found in 5.0, including Student Improvement on his or
her most recent Summative E valuation shall receive a minimum of one (1) Formative Process each
year with a Summative Evaluation at least once every two (2) years.

Experienced administrators who are not othe rwise included in 3.1 or 3.2 shall receive a minimum of
one (1) Formative Process with a Summative Evaluation at the end of the one year period. These
administrators shall have an Improvement Plan which may require additional Formative Process(es) or
other types of monitoring as outlined in the DPAS |l Revised Guide for Administrators.

Inexperienced administrators shall have a minimum of one (1) Formative Process with a Summative
Evaluation e very ye ar. Ine xperienced adm inistrators who have e arned a ratingof "Needs
Improvement" or "Ineffective" on their most recent Summative Evaluation shall have an Improvement
Plan which may require additional Formative Process(es) or other types of monitoring as outlined in
the DPAS Il Revised Guide for Administrators.

DPAS Il Revised Guide for Administrators

All districts and charter schools shall use the manual entitled DPAS Il Revised Guide for Administrators
as developed and as may be amen ded by the Dep artment of Educ ation in collaboration with DSEA
and DASA to implement the appraisal system.

4.1.1 The manual shall contain at a minimum the following:

4.1.1.1 Specific details about each of the five (5) Appraisal Components pursuant to 5.1.
4.1.1.2 All forms or documents needed to complete the requirements of the appraisal process.
4.1.1.3 Specific procedures to implement the appraisal system.

Appraisal Components and Appraisal Criteria

The following five (5) Appraisal Components. including any Appraisal Criteria specified for each, shall
be the basis up on which th e performance of an adm inistrator sha ll b e evaluated by a cer tified

evaluator(s):

5.1.1 Vision and Goals

5111 Using Dat a: Administrato r, in colla _boration with _others such as the sch ool o r di strict
improvement team or board, uses multiple sources of information and assists in analyzing
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51.1.2

data to establish rigorous and concrete school or district improvement goals in the context
of student achievement and instructional programs.

Implementing Vision and Goals: Administrator provides leadership for major initiatives and

5.1.1.3

change ef forts re lative to _the scho ol or_di strict improv ement goals. A _dministrator is
committed to doing the work required for continuous school and district improvement.

Promoting Vision and Goals: Administrator promotes high expectations for teaching and

51.14

learning. Administrator is committed to ensuring that all students have the knowledge and
skills necessary to become successful in future educational activities.

Communicating the V ision _and Go als: Admi_nistrator co_mmunicates ef fectively to

appropriate st akeholders abo ut pr ogress towar ds mee ting the scho ol o rd istrict
improvement p lan g oals. Ad ministrator participates in a pro cess to reg ularly monitor,
evaluate and revise school or district improvement goals.

5.1.2 Culture of Learning

5.1.2.1

Advocating a C ulture o f Le arning: Ad ministrator pr ovides le adership for assessin g.

5.1.2.2

developing and improving the schoo | or district culture and instruc tional program that is
conducive to student learning. Administrator can articulate the desired school or district
instructional p rogram an d shows evide nce ab outho wh e or sh ere inforces the
instructional program and culture.

Monitoring the Culture of Learning: Administrator participates in monitoring and evaluating

5.1.2.3

the effectiveness of th e curriculum, instruction or assessment of students. Administrator
evaluates staff and provides on-going coaching for improvement. Administrator uses a
variety of sources of information to make decisions.

Sustaining the Cultur e of Le arning: Adm inistrator h elps to e nsure that st aff ha ve

5.1.24

professional development o pportunities t hat enhance their p erformance and im prove
student learning. Administrato r is ac cessible and approachabl e by st aff, families, and

community and is visib le in the school or district community. Administrator supports the
use of technology as appropriate in teaching and learning.

Maintaining the Cult ure of Le arning: Adm inistrator syste matically and fairly recognizes

accomplishments of st aff an d stude nts towar ds a po sitive schoo | or d istrict cultur e.
Administrator uses and analyz es data to instill the importance of ¢ ontinually developing
programs and strateqgies to enhance opportunities for learning.

5.1.3 Management

5.1.3.1

Solving Problems or Concerns: Administrator addresses and resolves issues as they arise

5.1.3.2

in_a timely manner and works to prevent potential problems. Operational procedures are
designed and managed to maximize opportunities for learning for all students.

Managing Resources: Administrator manages fiscal and physical re sources responsibly,

5.1.3.3

efficiently and ef fectively. Admin istrator protects in structional time by managing
operational procedures in such a way as to_maximize le arning. Admin istrator e fficiently
manages his or her time so that teaching and learning are a high priority.

Complying with Policies: Admi nistrator com plies with federal, state, and board policies.

5.1.34

School o rd istrict contractual ag reements a re ef fectively managed. Adm inistrator
maintains confidentiality and privacy of school or district records, including student or staff
information.

Protecting the Welfare and Safety of Students and Staff: Administrator works to ensure a

safe and secure school or district environment and a culture that is conducive to teaching
and lea rning. Challe nges that could po tentially inter rupt teaching and learning ar e
addressed and resolved.

5.1.4 Professional Responsibilities

5.1.4.1

Maintaining Profes sional Rela tionships: Administrator fo sters an d ma intains positive

professional re lationships with st aff. Admin istrator is respectful of other's opinions and
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demonstrates an appreciation for an d sensitivity to diver sity in the sc_hool or di strict
community.

5.1.4.2 Promoting Family and Community Inv olvement: Adminis trator colla boratively wor ks to
establish a culture that encourages and welcomes families and community members and
seeks ways in which to engage them in student learning.

5.1.4.3 Demonstrating Fairness: Administrator is fair and consistent when dealing with stude nts
and staff. Administrator demonstrates values, beliefs and attitudes that inspire all students
and staff to higher levels of performance.

5.1.4.4 Growing and De veloping Pr ofessionally: Admi nistrator chooses an d p articipates in
professional development that is aligned with his or her professional needs and aligned
with the needs of the school or district.

5.1.5 Student Improvement

5.1.51 Measuring Student Improvement: Administrator's students have collectively demonstrate
appropriate levels of Student Growth as benchmarked against standards to be set by the
Secretary based on input from stakeholder groups.

6.0 Summative Evaluation Ratings

6.1 Each Appr aisal Component sh all b e a ssigned a rating of Sat isfactory or Unsatisfactory on th e

Summative Evaluation.
6.1.1 A satisfactory rating for each of the first four Appraisal Components shall mean the administrator
demonstrates a cceptable pe rformance by m eeting at lea st th ree ( 3) of th e four (4) Ap praisal

Criteria specified in each of the components.

6.1.2 A satisfactory rating for the Student Im provement component shall mean that the administrator
has dem onstrated a cceptable pe rformance by me eting th e stand ards set by the Secre tary

pursuant to 5.1.5.1.

6.2 The Summative Evaluation shall also include one of four overall ratings: "Highly Effective", "Effective",
"Needs Improvement" or "Ineffective".

6.2.1 "Highly Effective" shall mean that the administrator has a Satisfactory Component Rating in four

(4) ofthe five (56) App raisal C omponents in accordance with 5.0. and that the a dministrator's

students on average achieve high rates of stud ent growth, that is, mor e than one grade level
improvement in an academic year.

6.2.2 "Effective" shall mean that:

6.2.2.1 The administrator has received a Satisfactory Component Rating in
at least three (3) Appraisal Components including the Student Improvement Component, and
6.2.2.3 The administrator does not meet the requirement for a "Highly Effective" rating found in
6.2.1.
6.2.3 "Needs Improvement" shall mean that:
6.2.3.1 The administrator has received one (1) or two (2) Satisfactory Component Ratings out of

the five (5) Appraisal Components in accordance with 5.0, including a Satisfactory rating
in the Student Improvement Component, or

6.2.3.2 The administrator has received three (3) or four (4) Satisfactory Component Ratings out of
the five (5) Ap praisal C omponents in a ccordance with 5.0 a nd the a dministrator has
received an Unsatisfactory rating in the Student Improvement Component.

6.2.4  Ineffective" shall mean that:
6.2.4.1 The ad ministrator h as re ceived zero (0). one (1), ortwo (2 ) Satisfacto ry Comp onent
Ratings out of the five (5) Appraisal Components in accordance with 5.0, and
6.2.4.2 The ad ministrator ha s r eceived an Unsatisf actory Co mponent Rating in the S tudent

Improvement Component.
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6.2.5 If an ad ministrator's o verall Summative Evalu ation r atingisd etermined to be "Needs
Improvement" for the third consecutive year, the administrator's rating shall b e re-cateqgorized as
"Ineffective".
7.0 Pattern of Ineffective Administrative Performance

A pattern of ineffective adm inistrative performance shall be based on the mo st recent Summ ative
Evaluation r atings of an adm inistrator u sing the DPAS Il pr ocess. T wo con secutive r atings of
"Ineffective” shall be deemed as a pattern of ineffective administration. The following chart shows the
consecutive Summative Evaluation ratings determined to be a pattern of ineffective ad ministrative

performance:
Year 1 Year 2 Year 3

Ineffective Ineffective _

Needs Improvement Ineffective Needs Improvement

Needs Improvement Needs Improvement Ineffective
Ineffective Needs Improvement Ineffective
Ineffective Needs Improvement Needs Improvement

Needs Improvement Ineffective Ineffective

8.0 Improvement Plan
8.1 An Improvement Plan shall be developed for an administrator who receives an overall rating of "Needs

Improvement" or_"Ineffective" on the Sum mative Evaluation or a ra ting o f Un satisfactory on any
Appraisal Component in 5.0 on the Summative Evaluation regardless of the overall rating.

8.1.1 An Improvement Plan shall also be developed if an administrator's overall performance during the
Formative Proce ss is unsatisfact ory. This uns atisfactory perf ormance shallben otedbythe
evaluator(s) onth e For mative Fee dbackfo rm byno ting"PERFO RMANCE IS
UNSATISFACTORY" and initialing the statement.

8.2 The Improvement Plan shall contain the following:
8.2.1 Identification of the specific deficiencies and recommended area(s) for growth:
8.2.2 Measurable goals for improving the deficiencies to satisfactory levels;
8.2.3 Specific professional development or activities to accomplish the goals;

8.2.4 Specific resources necessary to implement the plan. including but not limited to, opportunities for
the administrator to work with curriculum specialist(s) or others with relevant experience;

8.2.5 Procedures and evidence that must be collected to determine that the goals of the plan were met;
8.2.6 Timeline for the plan, including intermediate check points to determine progress:
8.2.7 Procedures for determining satisfactory improvement.

8.3 Any state or fe derally fu nded pr ofessional development th at is co mpleted d uring th e tim e th at the
Improvement Plan is in effect shall be certified by the Department and shall be directly related to areas
identified as needing improvement.

8.4 The Improvement Plan shall be developed cooperatively by the administrator and evaluator. If the plan
cannot be cooperatively developed, the eval uator s hall have the authority and responsibility to
determine the plan as specified in 8.2 above.

8.5 The adm inistrator sh all be he Id acco untable for th e imple mentation an d co mpletion of the
Improvement Plan.

Upon comp letion of the Imp _rovement Pla n. th e administrator and evalu ator(s) sha Il signth e
documentation that determines the satisfactory or unsatisfactory performance of the plan.

|9°
fe)
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9.0
9.1

10.0

11.0

Challenge Process

An administrator may challenge any rating on the Summative Evaluation, either a Component Rating
or the Overall Rating. or an administrator may challenge the conclusions of the Formative Process if
the statement "PERFORMANCE IS UNSA TISFACTORY" ha s been includ ed o n the F ormative
Feedback form. To initiate a challenge. an administrator shall submit additional information specific to
the poi nt of disag reement in wr iting within fifteen ( 15) working d ays of t he date of admi inistrator's
receipt of the Summative Evaluation. Such written response shall become part of the appraisal record
and shall be attached to the Summative Evaluation. All challenges together with the record shall be
forwarded to the supervisor of the evaluator, if any.

9.1.1 Within fifteen (15) working days of receiving the written challenge, the supervisor of the evaluator

shall review the record which consists of all docu ments used in th e ap praisal and the written
challenge, and issue a written decision.

9.1.2 If the challenge is denied, the written decision shall state the reasons for denial.

9.1.3 The decision of the supervisor of the evaluator shall be final.

10.1

Evaluator(s) Credentials

Evaluators shall have completed the DPAS 1l training as developed by the Department of Edu cation.

10.2

Evaluators shall receive a certific ate of co mpletion which is_valid for five (5) years and is renewable
upon completion of professional development focused on DPAS Il as specified by the Department of
Education.

The training shall occur no less than once every three (3) years and shall in clude techniques for

10.3

observation and conferencing, content and relationships of ISLLC standards., and a thorough review of
the DPAS |l Revised Guide for Administrators. Activities in which participants practice implementation
of DPAS |l procedures shall be included in the training.

The credentialing process shall be conducted by the Department of Education.

Evaluation of Process

The Department of Education shall conduct an _annual evalu ation of th e teacher appraisal process.
The evaluation shall, at a minimum, include a survey of teachers and evaluators and interviews with a
sampling of teachers and evaluators. Data from the evaluation and proposed changes to the DPAS 1l
Revised Guide for Administrators shall be presented to the State Board of Education for review on an
annual basis.

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 251

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

251 Family Educational Rights and Privacy Act (FERPA)

A. Type of Regulatory Action Required
Reauthorization of Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Secretary of Education intends to readopt 14 DE Admin. Code 251 Family Educational Rights and Privacy

Act (F ERPA). This re gulation wa s re viewed su bject to th e five ye ar review requirement. This

regulation
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contemplates the state, lo cal sch ool districts a nd c harter sc hools d evelop, a dopt, a nd maintain p olicies for
educational records that are consistent with the federal Family Educational Rights and Privacy Act (FERPA).

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Do ver, Delaware 19901. A copy of th is regulation is a vailable from the above
address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The regulation is related to educational records and not student achievement. The regulation is being
readopted with no changes.

2. Will the amended regulation help ensure that all students receive an equitable education? The regulation is
related to educational records and has been readopted with no changes.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The r egulation is re lated to ed ucational r ecords an d ha s bee n r eadopted with n o cha nges. Th e r egulation
contemplates the students' health and safety is adequately protected.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The regulation is
related to educational re cords and ha s be en r eadopted with no changes. The regulation co ntemplates the
students' legal rights are respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The regulation is related to educational records and has been readopted with no changes.
The regulation continues to preserve the necessary authority and flexibility of decision making at the local bo ard
and school level.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon decision makers at the local board and school levels? The regulation is related to educational records and is
being re adopted with no ch anges. The re gulation d oes not pla ce un necessary re porting o r a dministrative
requirements or mandates upon decision makers at the local board and school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the s ame entity? The decisions making authority and accountability remains w ith the same entity as this
regulation is being readopted with no changes.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, scien ce, language arts and social studies? T he regulation is related to educational
records and is not an impediment to the implementation of other state educational policies. The regulation is being
readopted with no changes.

9. Isthere ale ss burdensome method for addressing the purpose of th e regulation? There is n ot a less
burdensome method for addressing educational records as the state, local school districts and charter school must
be in compliance with the federal law.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
no additional costs to this readoption.

251 Family Educational Rights and Privacy Act (FERPA)

1.0 Authority and Incorporation of Federal Regulations

The De partment of Ed ucation is au thorized by 14 Del.C. §4111,to adopt rules and re gulations
regarding the e ducational r ecords of students in public and private schools in D elaware. This
regulation is inten ded to g overn acce ss to, confidentiality of, an d the amendment of ed ucational
records in a manner consistent with the Family Educational Rights and Privacy Act (* FERPA”), 20
U.S.C. 1232g, and its implementing regulations at 34 CFR part 99, and the Individuals with Disabilities
Education Act, 20 U.S.C. 1400 et seq. and its implementing regulations.
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2.0
2.1

22

23

3.0
3.1

3.2

3.3

4.0

Use and Adoption of FERPA by School Districts, Charter Schools, and Private Schools

Each school district, charter school and private school shall develop, adopt, and maintain a written
policy re garding th e ed ucational records of its students. This policy shall ad dress access to such
records, the confidentiality of such records, and the method by which the records may be amended.
The policy shall comply with FERPA and its implementing regulations.

Each school district, charter school and private school shall periodically review and revise its policy on
educational records to ensure continued compliance with FERPA.

Nothing in this r egulation shall preclude a school district, cha rter schoo |, or private schoo | from
adopting additional policies regarding educational records so long as those regulations are consistent
with FERPA. Nothing in this regulation shall alter a school district or a charter school’s duties regarding
educational records of children with disabilities pursuant to the Individuals with Disabilities Education
Act.

State Adoption of FERPA

Exceptas 0 therwise provided, th e De partment of Education adopts the fede ral regulation
implementing FERPA (34 CF R part 99), including any subsequent am endment or revision to that
regulation, to th e extent th e Department maintains educational records on students in atten dance in
Delaware schools.

Notwithstanding section 3.1, the Department shall not be required to annually notify parents or eligible
students of their rights under FERPA or this regulation. School districts, charter schools, and private
schools shall co ntinue to be responsible for su ch notification. The Dep artment may also disclose
directory information from the educational records it maintains without prior public notification.
Notwithstanding section 3.1, the Department shall not be required to provide a hearing to a parent or
eligible student seeking to amend their educational records as provided in Subpart C of the FERPA
regulation.

Federal Complaints and Investigations

The Family Policy Compliance Office (‘FPCQO”) of the U.S. Department of Education is responsible for
monitoring compliance with FERPA by agencies to which federal education funds have been made
available. That office will investigate, process and review violations and complaints that may be filed
with it concerning the privacy rights of parents and students of covered agencies. The following is the
address of the of fice: Th e Family Policy Co mpliance O ffice, U.S. De partment of Ed ucation, 4 00
Maryland Avenue, S.W ., Washington, D .C. 20202-4605. Families of students attending schools to
which federal education funding has not been made available may also find FPCO’s interpretations
and policy letters useful in understanding their rights under the policies required by this regulation.

8 DE Reg. 1112 (2/1/05)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 252

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)

A. Type of Regulatory Action Required
Amendment to Existing Regulation
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B. Synopsis of Subject Matter of the Regulation

The Secretary of Education intends to amend 14 DE Admin. Code 252 Required Educational Re cords and
Transfer and Maintenance of Educational Records as a result of the five year review cycle. The amendments make
changes to th e d efinition of Disciplin e Records to alig n with fed eral re porting; references to th e state stude nt
assessment program; a ¢ ross regulat ory reference because of change s to the Children with Dis abilities
regulations; and outlines a charter schools responsibility in regard to Delaware Public Archives.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 4 01 Federal Street, Suite 2, Do ver, Delaware 19901. A copy of th is regulation is a vailable from the above
address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? Th e ame nded r egulation is rel ated to stu dent r ecords and do es not sp ecifically a ddress student
achievement.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation is related to student records and does not specifically address an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amended regulation is related to student records and does not specifically ad dress the health and safety of
students; however successful transfer of student medical records when the child transfers or transitions from one
school to another, ensures continuity of care for medical conditions.

4. Will the amended regulati on help to ens ure that all students' legal right s are respected? The amended
regulation is re lated to student records and continues to ensure student legal rights are respected in relation to
their records.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and sch ool level? The ame nded regulation is related to student re cords and contin ues to pr eserve the
necessary authority and flexibility of decision making at the local board and school level.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon decision makers at the local board and school levels? The amended regulation is related to student records
and doe s not place any unnecessary additional re porting or ad ministrative requirements or mandates u pon
decision makers.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The authority and accountability entity does not change because of this regulation.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation is consistent with
other state educational policies.

9. Isthere ale ss burdensome method for addressing the purpose of th e regulation? There is n ot a less
burdensome method for addressing the purpose of this regulation at this time.

10. What is the cost to the State and to the local school boards of compliance with the regulation? There are
no additional costs to the State or local school boards for compliance with the amended regulation.

252 Required Educational Records and Transfer and Maintenance of Educational Records

1.0 Definitions
The following words and terms, when used in this regulation, shall have the following meaning unless
the context clearly states otherwise:

“Court Orders” shall mean any written direction from a court of competent jurisdiction directed to the
student or affecting the student’s care or custody.
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2.0
2.1

3.0
3.1

3.2

“Discipline Record” shall mean information about any and all periods of eutefsehoet suspension or
of expulsion from the regular school setting imposed on a student as a re sult of an infraction of the
school or district’s code of conduct or other rules.

“Emergency Treatment Card” shall mean the card containing the general e mergency information
and procedures for the care of a stud ent whe n the student be comes sick or injured in school as
required in 14 DE Admin Code 811.

“Identifying Data” shall mean the name of the student, date of birth, sex, race and ethnicity, address,
telephone number, Delaware student identification number and the name of the parent(s), guardian(s)
or Relative Caregiver.

“Progress Report” shall mean a single record maintained for each student in kindergarten through
grade 8 that contains end of year and up to date grades; standardized test(s) scores such as the DSTP
or su ccessor st ate student assessment; and atte ndance da ta for each ye ar of th e stud ent’s
attendance.

“School Health Record” shall mean the form required by 14 DE Admin Code 811 for Delaware
public school students.

“Student Transcript” shall mean a single record maintained for each student in grades 9 and above
that contains the following: end of year and up to date grades; credits earned; class rank; Grade Point
Average ( GPA); withd rawal or graduation date; standardized test(s) score s such as the DSTP or
successor_state student assessment , SAT, PSAT, ACT ; at tendance da ta and sch ool ac tivities. If
applicable, a list of th e career technical competencies achieved by a stud ent enrolled in a specific
career technical program shall also be included.

Education Records Required by Schools in Delaware

Each Delaware school shall maintain a Cumulative Record File either as an electronic or paper file for
each student enrolled.

2.1.1  The student Cumulative Re cord File shall contain the Emergency Tr eatment Card, Ide ntifying

Data, School Health Record, Progress Report, Student Transcript (for students in grades 9 and
above) and Discipline Record.

2.1.2 The student Cumulative Record File shall also contain any Court Orders in the school or district's

possession, to the extent the school or district maintains such documents for an individual student.

2.1.3 In addition, the Cumulative Record File for a child with a disability as defined in 14 DE Admin

Code 925 shall con tain a ny r ecords r elated to the id entification, e valuation, p lacement, and
provision of a fre e appropriate p ublic education. Such documents may be co llected and
maintained separately.

Transfer of the Records of Public School and Private Schools Students

When a student transfers from a public school, private school or an educational program operated by
the Department of Services for Children Youth and Their Families to any other school in Delaware, the
receiving sc hool shall immediately request the Cumulative Record File from the sending school or
program.

The Cumulative Record File shall follow each student transferred from one school to another including
files for each student with disabilities transferred from one school to another.

3.2.1  Public sch ools, school dist ricts, pr ivate schools a nd e ducational pr ograms operated by the

Department of Services for Children Youth and Their Families s hall promptly transfer a student’s
Cumulative Record File upon the request of a receiving school.

3.2.2 Unpaid student fees or fine s shall notb e a basis for a public school, sc hool district or an

educational program o perated by the Dep artment of Se rvices fo r Children You th and T heir
Families to deny or to delay transfer of the Cumulative Record File.

3.2.3 Students shall not be denied enroliment into a public school on the g rounds that the student’s

Cumulative Record File has not been received.
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3.3 Before transferring student records, a public school, school district or private school shall spec ifically
confirm that the Cumulative Record File contains the student’s Discipline Record.

3.4 When students transfer to a Delaware school from any other school including a school in a foreign
country the receiving school is responsible for having the transcripts evaluated.

4.0 Maintenance of the Education Records of Public Schools

4.1 The Delaware School District General Records Retention Schedule published by the Delaware Public
Archives shall be followed as to the length of time and special considerations for the maintenance of
education records.

4.2 Contracts for storage of student records of graduates, withdrawals and special education students for
district storage, shall be initiated between the school district or charter school and the Delaware Public
Archives.

4.3 The Cumu lative Re cord Files fo r stude nts wh o ha ve gra duated fro m or wh o left sch ool p rior to
graduation from high scho ol shall b e stored at th e school or district of last attend ance orin the
Delaware Public Archives.

5.0 Destruction of Education Records of Public Schools

5.1 The Delaware School District General Records Retention Schedule published by the Delaware Public
Archives shall be followed as to the length of time and special considerations for the destruction of any
education records.

5.2 The destruction of educationa | records of children with disabilit ies shall al so comply with the
requirements of 14 DE Admin Code 925 927.

8 DE Reg. 1112 (2/1/05)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 714

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)
714 Professional Employee Work Stoppage or Strike

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Se cretary of Ed ucation in tendsto amend 14 DE Admin. Code 714 Pr ofessional Employee W ork
Stoppage or Strike for formatting purposes only. This re gulation has been reviewed as a re sult of the 5 year
mandatory review cycle.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Do ver, Delaware 19901. A copy of th is regulation is a vailable from the above
address or may be viewed at the Department of Education business office.
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C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The amendments are for formatting purposes only.

2. Willthe amended regulati on help ens ure that all students receive an equit able education? The
amendments are for formatting purposes only.

3. Will the amended regulation help to ensure that all students’ health and safety are adequately protected?
The amendments are for formatting purposes only.

4. Will the amended regulation help to ensure that all students’ legal rights are respected? The amendments
are for formatting purposes only.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The amendments are for formatting purposes only.

6. Will the amended regulati on place unnecessary repo rting or administrative requirements or mandates
upon decision makers at the local board and school levels? The amendments are for formatting purposes only.

7. Wil the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The amendments are for formatting purposes only.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The amendments are for formatting purposes
only. The amendments are for formatting purposes only.

9. Is there aless burdensome method for addressing the purpose of the regulation? The amendments are for
formatting purposes only.

10. What is the ¢ ostto the S tate and to the local scho ol bo ards of comp liance with th e re gulation? The
amendments are for formatting purposes only.

714 Professional Employee Work Stoppage or Strike

1.0 Work Stoppage or Strike

11 If it is determined that illegal activity such as a work stoppage or strike has taken place, the local Board
of Education or charter school shall:

1.1.1 Adopta re solutioninfo rming the e xclusive negotiating re presentative thatthe em ployee
organization has violated the terms of 14 Del.C. §4016, and such organization as the exclusive
representative will be revoked at a time to be determined by the loc al Board of Education or
charter school;

1.1.2 Refrain from making payroll deductions for the dues of any employee organization, which violated
the law u nless such d ues are d educted pursuantto a court order e ntered for the p urpose of
securing the payment of a contempt fine;

Deduct salary for unexcused absence in accordance with 14 Del.C. §1320;
Execute items 1.1.2 and 1.1.3 above in the preparation of the next regular payroll;

1
1.1.5 Require a medical certificate for each employee absent claiming sick leave during the period of the
strike.

2.0 School Days Lost

2.1 As a part of any settlement following a strike or work stoppage, the local Board of Education or charter
school sh all not e nter into an y direct or implied agreement, which wo uld p ermit scho ol days lost
because of the strike to be rescheduled.

2.2 Similarly, the local Board of Education or charter school shall not agree to extend the school year or to
request such an extension from the Secretary of Education.

3 DE Reg. 1077 (2/1/00)
8 DE Reg. 1132 (2/1/05)
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 725

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)
725 School Administrator Contracts and Agreements

A. Type of Regulatory Action Required
Reauthorization of Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Secretary of Ed ucation intends to reauthorize 14 DE Ad min. Code 725 School Administrator Contracts
and Agreements. This regulation has been reviewed pursuant to the five year review cycle.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Do ver, Delaware 19901. A copy of th is regulation is a vailable from the above
address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The r eauthorized r egulation is r elated to sc hool ad ministrator co ntracts and does no t sp ecifically
address student achievement.

2. Will the amended regulation help ensure that al | s tudents rece ive an equitable education? The
reauthorized regulation is related to school administrator contracts and does not specifically address all students
receiving an equitable education.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The reauthorized regulation is r elated to school administrator contracts and does not specifically address health
and safety of students.

4. Will the amended regulation help to ensure that all students' legal rights are respected? The reauthorized
regulation is related to school administrator contracts and does not specifically address legal rights of students.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The reauthorized regulation is related to school administrator contracts and continues to
preserve local board and school level authorities.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon de cision makers at the local b oard and sch ool levels? T he reauthorized re gulation is r elated to scho ol
administrator contracts and d oes not place unnecessary reporting or administrative r equirements o n d ecision
makers on the local board or school levels.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The reauthorized regulation preserves the d ecision making authority and accountability that
already exists.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? Th e re authorized re gulation is related to
school administrator contracts and doe s not specifically address the implementation of other state ed ucational
policies.

9. Isthere ale ss burdensome method for addressing the purpose of th e regulation? There is n ot a less
burdensome method for addressing school administrator contract renewals.
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10. What is the costto the State and to the local schoo | boards o f com pliance with th e re gulation? No
additional costs to the state or local boards are contemplated by the reauthorization of this regulation.

725 School Administrator Contracts and Agreements

1.0 Duties of a School Administrator

The Administrator shall faithfully p erform those duties which m ay be assigned by the local Board of
Education an d sh all se rve the School District in a pr ofessional manner. T he Administrator sha ll
observe and co mply with the laws of the State of Delaware and with the regulations of the State
Department of Education and the local Board of Education as currently in force and as from time to
time amended, enacted or promulgated.

2.0 Non Renewal of the Existing Contract and Agreements

Failure on the part of the local Board of Education or the Administrator to notify the other in writing by
certified mail, no later than six (6 ) months prior to the expiration of the Agreement, of either party’s
intent not to renew the Agreement, will automatically result in a one year extension of the existing
Agreement.

3.0 Termination of a Contract with a School Administrator Prior to Expiration of the Agreement

3.1 The Administrator shall not vacate h is or her position during the term of this Agr eement without the
written consent of the local Board of Education.

3.2 The local Board of Education shall not terminate the Contract, prior to the expiration date, except for
good and just cause and shall provide the op portunity for a fa ir h earing be fore the local Board of
Education or before a Hearing Officer designated by the local Board of Education. Prior to any hearing
in regard to th e te rmination of th e A dministrator, th e local Bo ard of Edu cation shall se rve the
Administrator with a written statement of the reasons for termination.

3.3 If the local Board of Education designates a Hearing Officer to conduct such a hearing, a majority of
the local Board of Education shall convene to review the record of the proceedings before the Hearing
Officer and th e Hearing Officer’s re port and re commendation to the local Bo ard of Educa tion, and
within fifteen (15) days of the hearing before the Hearing Officer, shall submit to the Administrator its
decision in writing.

3.4 If the Administrator chooses to b e represented by legal counsel, all le gal expenses incurred by the
Administrator in connection with any termination hearing shall be borne by the Administrator.

3.5 Appeal from a decision of the local Board of Education concerning the provisions of the Agreement
may be made to the State Board of Education.

3 DE Reg. 1077 (2/1/00)
8 DE Reg. 1133 (2/1/05)

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 738

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)
738 Financial Goals for Instruction and Instruction-related Expenditures

A. Type of Regulatory Action Required
New Regulation
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B. Synopsis of Subject Matter of the Regulation

The Se cretary of Edu cation in tends to a mend 1 4 DE Admin . Code by adding 738 Fina ncial Goa Is for
Instruction and Instruction-related Expenditures. This regulation is a r esult of legisla tion from the 1 45th General
Assembly, House Substitute 1 to House Bill No. 119.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before January 5, 2010 to Susan Haberstroh, Education Associate, Regulation Review, Department of Education,
at 401 Federal Street, Suite 2, Do ver, Delaware 19901. A copy of th is regulation is a vailable from the above
address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The new regulation is re lated to instruction and instruction-related expenditure goals for local schoo
districts and charter schools and contemplates improved student achievement.

2. Willthe amended regulati on help ens ure that all students receive an equi table education? The new
regulation is related to instruction and instruction-related e xpenditure goals for local scho ol districts and charter
schools and would contemplate equitable education for all students.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The new regulation is related to instruction and instruction- related expenditure goals for local school districts and
charter schools and is not intended to affect health and safety.

4. Will the amended regulation help  to ensure that all s tudents' | egal right s are respec ted? The new
regulation is related to instruction and instruction related expenditure goals for local sch ool districts and charter
schools and contemplates all students' legal rights are respected.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school level? The new regulation is not intended to change any authority and flexibility at the local board
and charter school levels.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon de cision makers atthe local board and school levels? The new re gulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and charter school
levels. These data are currently reported to the Department.

7. Will the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The new regulation does not change where the decision making authority or accountability for
addressing instruction and instruction related expenses exists.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathe matics, scien ce, language arts and social studies? The new re gulation has been developed
based on the legislation and is consistent with other state educational policies related to achievement in the core
academic subjects.

9. Is there aless bu rdensome method for addressing the purpose of the regulation? The re gulation was
developed as required by the legislation with local school district and charter school capacity issues in mind.

10. What is the cost to the State and to the local school boards of compliance with the regulation? The new
regulation requires additional reporting at the state level. The Department does not expect additional reporting or
other data collection by the districts or charter schools at this time.

738 Financial Goals for Instruction and Instruction-related Expenditures

1.0 Purpose
The purpose of this re gulation is to o utline goals for Delaware's local sch ool dis tricts and charter
schools with re spect to the percentage of cumulative revenues that shall be used for instruction and
instruction-related expe nditures, as those te rms are used by the National Center for Ed ucational
Statistics or its successor organization, as required pursuant to 14 Del.C. §1510.

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 761

2.0 Definitions
“Charter School" shall mean a school pursuant to 14 Del.C., Chapter 5.

"Expenditures" shall mean all amounts of money paid out by a school system, net of recoveries and
other correcting transactions, other than for retirement of deb t, purchase of securities, extension of
loans, and agenc y transactions. Expenditures include only ext ernal transactions of a school system
and exclude noncash transactions such a s the provision of pr erequisites or other in-kind payments.
Definition from the National Center for Education Statistics NCES 2009-338 Sept 2009.

"Instruction a nd Inst ruction- relat ed expenditure" shall mean p ayments for instruc tion and

Instruction st aff sup port ser vices. T hese are expenditures th at are dir ectly re lated to pr oviding
instruction and for activities that assist with classroom instruction. These include salaries and benefits
for teachers, teaching assistants, librarians and library aides, in-service teacher trainers, curriculum
development, student assessment, technology (for students but outside the classroom). and supplies
and purchased services related to the se activities. Definition from the National Center for Education
Statistics NCES 2009-338 Sept 2009.

"Local Educational Agency" or "LEA" means a public board of edu cation or other public authority
legally constitu ted within Dela ware for eithe r ad ministrative control or direction of, or to perform a
service function for, public elementary or secondary schools in a school district, or for a combination of
school districts. The term includes an educational service agency, as defined in this section, and any
other public institution or agency having administrative control and direction of a p ublic elementary
school or secondary school.

"Local School District" shall mean a reorganized school district or vocational technical school district
established pursuant to 14 Del.C., Chapter 10.

"Total revenues" is the sum of revenue contributions emerging from local, state., and federal sources.
Revenue received from bond sales or the sale of property or equipment is not included. Definition from
the National Center for Education Statistics NCES 2009-338 Sept 2009.

3.0 Goals for Instruction and Instruction-Related Expenditures

3.1 Each local school district s hall increas e Inst ruction and Instr uction-related expe nditures a s a
percentage of Total Revenues to exceed the national average by at least 5% from the most current
data ava ilable fro m th e U. S. De partment of Ed ucation, Na tional Center for Edu cation S tatistics,
Institute of Education Sciences. The baseline shall be 54.9%. This represents data from FY07 which
is the latest information available from the National Center for Education Statistics.

3.2 Each charter school shall increase Instruction and Instruction-related expenditures as a percentage of
Total Re venues to mee t th e na tional aver age fr om th e mo st cur rent dat a availa ble by the U.S.
Department of Ed ucation, N ational Center for E ducation Statistics, In stitute of Edu cation Sciences.
The baseline for the 2010-2011 school year shall be 52.3%. This represents data from FYQ07 which is
the latest information available from the National Center for Education Statistics.

3.3 Beginning with the 2009-2010 school year, local school districts and charter schools shall provide data
as required by NCES for that current school year to the Department as required by timelines imposed
by NCES, but no later than July 15th.

3.4 Beginning with the 2010-11 school year, the goal for each local school district and charter school shall
be to budget to reflect 3.1 and 3.2.

4.0 Department Review and Oversight

4.1 By December 1st of each year, the Department shall notify the local school district and charter schools
the goals, based the latest NCES data, for 3.1 and 3.2.
By March 1, 2010 for the 2008-2009 school year, and December 31st following the end of each school
year ther eafter, the Dep artment sh all provide a report on its website de scribing each loca | school
district and charter school status with respect to the goals in 3.1 and 3.2. For charter schools, the
description shall at a minimum include any expenses associated with facilities.

~
o
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PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 1205(b) (14 Del.C. §1205(b))
14 DE Admin. Code 1511

Education Impact Analysis Pursuant To 14 Del.C. Section 122(D)
1511 Issuance and Renewal of Continuing License

A. Type of Regulatory Action Requested
Amendment to Existing Regulation

B. Synopsis of Subject Matter of Regulation

The Professional Standards Board, acting in cooperation and collaboration with the Department of Education,
seeks the consent of the State Board of Education to amend regulation 14 DE Admin. Code 1511 Issuance and
Renewal of Continuing License. Delaware Code mandates that the Professional Standards Board shall review the
professional development requirements within the r egulation on an ongoing basis. Upo n review, the Board has
amended many sections to reflect research-based best practice and to align the Options with a more current
definition of professional development. Other requisite amendments address expired licenses, educators coming
from other jurisdictions or who have been out of the profession for an extended period of time and renewal details.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on
Monday, January 4, 2010 to Mr. Charlie Michels, Executive Director, Delaware Professional Standards Board, The
Townsend Building, 401 Federal Street, Dover, Delaware 19901. Copies of this regulation are available from the
above address or may be viewed at the Professional Standards Board Business Office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The amended regulation addresses student achievement by establishing standards for the issuance of
a standard certificate to educators who have acquired the prescribed knowledge, skill and/or education to practice
in a particular area, to teach a particular subject or to instruct a particular category of students to help ensure that
students are instructed by educators who are highly qualified.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation helps to ensure that all teachers employed to teach students meet high standards and have acquired the
prescribed know ledge, skill and/or education to practice in a particular area, to teach a particular subject or to
instruct a particular category of students.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amended regulation addresses educator certification, not students’ health and safety.

4. Will the amended regulation help to ensure that all student s' legal rights are respec ted? The amended
regulation addresses educator certification, not students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at the local
board and school level? The amended regulation will pr eserve the necessary authority and flexibility of dec ision
makers at the local board and school level.

6. Will the amended regulation place unnecessary reporting or admi nistrative requirem ents or mandates
upon decision makers at the local board and sc hool levels? The amended regulation will not plac e unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will decision making authority and accountability for addressing the subj ect to be regulated be placed in
the same entity? The decision-making authority and accountability for addressing the subject to be regulated rests
with the Professional Standards Board, in collaboration with the Department of Education, and with the consent of
the State Board of Education.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regula tion will be consistent
with, and notan impediment to, the implementation of ot her state educational po licies, in p articular to st ate
educational policies addressing achievement in the core academic subjects of m athematics, scie nce, language
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arts and social studies.

9.

Is there a less burdensome method for addressing the purpose of the amended regulation? 14 Del. C.

requires that we promulgate this regulation.
10. What is the cost to the state and to the local school boards of compliance with the adopted regulation?
There is no additional cost to local school boards for compliance with the regulation.

1.0

2.0

1511 Issuance and Renewal of Continuing License

Content

This r egulation shall app ly to the issu ance and r enewal of a Continuing Licen se for edu cators,
pursuant to 14 Del.C. §1211 and §1213.

6 DE Reg. 518 (10/1/02)

Definitions

The following words and terms, when used in this regulation, shall have the following meaning unless
the context clearly indicates otherwise:

"A Product Shall Be Available For Verification" means that th e culminating, tangible result of the
professional development activity is accessible by the individual signing the certificate of participation
or the Activity Docume ntation Fo rm. Exa mples of a pr oduct include. but are n ot limited to a
publication, a Pr ofessional L earning Community pr otocol, st andards-based assessmen ts or
curriculum, copies of a presentation or other substantial work as a result of Action Research.

"Action Research" means a process by which educational issues and problems are ide ntified and
researched at eith er the school or the classroom level. By integrating current research into the se
settings an d eng aging the r elevant ed ucators in research activitie s, th e fin dings can be ap plied
immediately to solve the targeted problems more quickly.

"Activity Documentation Form" means the official form approved by the S tandards Bo ard th at
includes sp ecific de tails abo ut the activity to be used for License renewal and the signature of an
instructional leader within the Professional Learning Community, or a school, district or charter school
instructional leader the applicant is responsible to.

“College Credit" means graduate or undergraduate level course work and continuing education units
(CEUs) co mpleted at, o r thr ough, a r egionally accredited col lege or univer sity or other a pproved
provider.

"Clock Hour" means actual time spent in professional development, not credit hours.

"Cooperating Teacher or Intern Supervisor" means an individual working with student teachers or
graduate or undergraduate interns as part of a state approved educator preparation program.
"Clusters" me ans focused g roups of a pproved p rofessional d evelopment a ctivities thatle ad to
measurable and observable knowledge and skills. Clusters must shall be approved by the Standards
Board and the State Board.

"Curriculum or Assessment Development" means work with a local, state, national, or international
education age ncy, Pr ofessional Le arning Community, or or ganization d esigning cur riculum or
assessments for imp roved educational pr actice in an ar earelated to an ind ividual's professional
responsibilities.

"Delaware Administrator Standards" means standards for education administrators approved by the
Seeretary-ofEdueation Professional Standards Board and the State Board of Education, as pe r 14
Belc- DE Admin. Code §1590, Delaware Administrator Standards.

"Delaware Professional Teaching Standards" mea ns standards of teaching ap proved by the
Seeretary-of Education Professional Standards Board and the State Board of Education, as per 14 DE
Admin. Code §1597, Delaware Professional Teaching Standards.

"Department” means the Delaware Department of Education.

"DPAS" means an approved state educator performance system pursuant to 14 Del.C. Chapter 12,
Subchapter VII.
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"Educational Project" means an ind ividual professional growth project of 15 or more clock hours,
including a research project not related to a course for which credit is claimed, completed to enhance
the individual's professional practice, with the development of a final product or report.

"Educational Travel" me ans a tra vel expe rience ireluding—+-5-6-rm-ore-clock-ho—drs—ofwork—time
directly related to the individual's profes sional responsibilities, including a final prejee-t product to be

used to enhance the individual's work.

"Educator" means a person licensed and certified by the State under 14 Del.C. §42062 Ch. 12 to
engage in th e practice of instruction, administration or other related professional support services in
Delaware public schools, including charter schools, pursuant to rules and regulations promulgated by
the Standards Board and approved by the State Board. The term ‘educator’ does not include substitute
teachers.

"Employing Authority" means any entity which employs educators, and includes, but is not limited to,
school districts, charter schools, boards of directors, or management companies.

"Exigent Circumstances” means un anticipated circ umstances or cir cumstances be yond the
educator's control, including, but not limited to, expiration of an Initial or Continuing license during the
school year, serious illnes s of the educator or a member of his/her immediate family , activ ation to
active milit ary duty, and other seri ous emergenc ies which necess itate th e educator's temporarily
leaving active service.

"Experienced Educator" is an educator who holds a Continuing or Advanced License, or an educator
who held a Professional Status Certificate issued prior to August 1. 2003. An educator from another
jurisdiction who has completed three (3) or more years of successful teaching may be considered an
experienced educator.

"Formal Study Group" means documented participation in a study group, related to an individual's
professional responsibilities, such as reviewing, discussing, and implementing strategies from a book
orc reatinga g roup product asp artof an action research pr oject, asa formo f professional
development.

“Immorality” means conduct which is inconsis tent with the rules and principles of morality expected
of an educator and may reasonably be found to impair an educator’s effectiveness by reason of his or
her unfitness or otherwise.

"Initial License" means a license issued as part of the three tiered licensure system set forth in 14
Del.C. §1210.

"Knowledge and Skills" means understandings and abilities that, when acquired by educators, lead
to more effective instruction.

"Leave of Absence" means an authorized, temporary break in service of an educator for a maximum
of three (3) years during the term of a n Initial or Co ntinuing L icense caused by the ed ucator not
actively working due to some type of leave, including but not limited to medical leave, military leave,
personal leave, sabbatical leave or Family and Medical Leave Act (FMLA) leave.
"Mentoring" m eans training—and-servicen-providing-m-entoring—suppert-ora

lieensure—peried activities, training and service in mentoring support or assistance provided through a
formally o rganized Dep artment a pproved men toring p rogram o r such su pplemental mentoring
programs as required by regulation or the educator's employing authority. Mentoring includes. but is
not limited to the mentoring programs required for educators during a three (3) year Initial Licensure
period, a Continuing Licensure period, or any other mentoring program as required by law.

"NBPTS or Similar National Certification" me ans a ce rtificate fro m the National Boar d for
Professional Teaching Standards, or similar b ody as ap proved by th e Standards Board, ver ifying
completion of all requirements in an individual's job related area of the profession or, in the case of an
individual seeking, but not earning, the national certificate, verification of the clock ho urs devoted to
completing the requirements for the national certificate.

"Out of the Profession" means the period of time that an educator has not been actively working in
the field of education.
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"Peer Coaching" m eans t raining an d se rvice as a p eer co ach or pe er a ssistant ina fo rmally
organized and approved state or school district peer coaching or peer assistance program.

"Planned Professional Development Program" mea ns a str uctured p rogram with in a b uilding,
district or charter school that has been specifically identified through a Success Plan. Such programs
shall be designed to enhance knowledge and skills that promote continuous professional growth and
improve student performance.

"Presentation" means preparation and presentation as a workshop or conference presenter or course
instructor on a topic related to the individual's professional responsibilities.

"Professional Committee Conference, Workshop, Institute, or Academy" mea ns a pr ogram
offered either within, or outside, the state that contributes to the participant's professional knowledge or
skills in effectively conducting his/her work in education

stq#s—whteh—tead—te—mere—e#eeﬁve—mstreeﬂen a comb ination of fo cused, in- depth Iearnlnq oractlce

feedback, r eflection, a nd expert supp ort experiences de signed to cha nge p articipants' attitu des,
insights, an d/or pe rspectives; a nd u Itimately re sults in imp roved pr ofessional pr actice. Ef fective
professional d evelopment programs inclu de a mple op portunities for knowled ge acquisition , skill
mastery, descriptive feedback, and refinement of practice in the work setting.

"Professional Development Activities" means activities designed to enhance knowledge and skills
to promote continuous professional growth and to improve educator performance.

"Professional Development Cluster" or "Cluster" means a focu sed group o f professional
development activities that leads to measurable and observable knowledge and skills.

"Professional Learning Community (PLC)" consists of a min imum of fo ur (4) ed ucators with the
following attributes: supportive and shared leadership. collective creativity, shared values and vision,
supportive conditions, shared personal practice, and whose focus over an extended period of time is
on improving student learning with an accountability measure built in to their process . An extended
period o f ti me wou Id be considered a minimum of ten ((10) co nsecutive wee ks and a m inimum
accumulahon of fifteen (15) clock hours.

"Professional Programs or Committees" means jo b r elated ser vice, designed to e nhance the
profession.

"Proaram" means an activity with a cohesive educational plan of action with goals and objectives.

"Publication” means the preparation of a formally published book, article, report, study, or grant that
contributes to the education profession or adds to the body of knowledge in an individual's specific
field, but does not include such items pr epared as part of a cour se for which an individual is also
claiming credit.

"Standards Board" means the Professional Standards Board established pursuant to 14 Del.C. §104.
"State" means State of Delaware.

"State Board" means the State Board of Education of the State of Delaware established in response
to 14 Del.C. §104.

6 DE Reg. 518 (10/1/02)

7 DE Reg. 197 (8/1/03)

10 DE Reg. 97 (7/1/06)

3.0 Issuance of fritiat the Original Continuing License
3.1 In accor dance with 14 Del.C. §1211, the De partment shall issue, upon application, a Continuing

License to an qualified educator who has successfully com pleted the re qwrements under the initial
Ilcensure as set forth in 14 Del.C. §121O and §1211
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3.2 An applicant for a Continuing License shall submit a complete application on the Department approved
application form to the Dep artment. V erification by the scho ol district, charter school, or  other
employing a uthority of satisfa ctory DP AS an nual summative e valuations for the period of in itial
licensure shall be submitted with an initial application for a Continuing License.

3.3 An applicant with mo re than one (1) unsatisfactory DPAS annual summative e valuation during the
period of initial licensure is ineligible to be issued a Continuing License.

Incomplete applications shall not be processed.

3.4.1 The Department shall send notice of the incomplete application. The applicant shall be responsible
for maintaining current contact information with the Department.

3.4.2 Notification of an incomplete application shall also be sent to the applicant's employing authority.
3.5 Applicants from Another Jurisdiction

3.5.1 The Department shall issue a Continuing License to a qualified applicant currently licensed as an
educator in_ano ther jurisdiction who provides evidence of h aving completed three (3) or more
years of successful teaching experience with the following conditions:

3.5.1.1 The edu cator may dem onstrate three (3) years of successful tea ching exp erience by
submitting documentation to the Department of a minimum of three (3) vears of teaching
experience and of having received at least two (2) satisfactory evaluations from the other
jurisdiction tha t the De partment fin ds ar e the e quivalent of t he two (2 ) satisfa ctory
summative evaluations required of a Delaware educator.

3.5.1.2 If the educator has been out of the profession for more than three (3) years, the educator
must meet the following as a condition of maintaining the original Continuing License:

3.5.1.2.1 The e ducator shall , within th e first ye ar of emp loyment, succe ssfully complete a
Department approved mentoring program which focuses on cur rent best practices in
curriculum, instruction and assessment and aligned to state and national standards.

3.5.1.2.1.1 Failure to su ccessfully complete the approved mentoring program shall result in
the suspension of the License. If the Continuing License expires during the term of
the s uspension, th e ed ucator mu st _apply for an In itial Lic ense an d m eet the
requirements in effect at the time of the application.

3.5.1.2.1.2 Upon r equest by the applicant an d e mploying a uthority, th e Dep artment may
extend the time to complete the approved mentoring program for a period of up to one
(1) year upon a showing of exigent circumstances.

3.5.1.3 The educator shall be entitled to _notice and the right to a hearing as provided within Section

|.°°
~

12.
3.5.2 Experienced educators from other jurisdictions with an expired license from another jurisdiction
3.5.2.1 Experienced ed ucators coming fro m ano ther ju risdiction with an expir ed licen se shall
apply for a n Initial License and m eet th e r equirements in _effectat the time ofth e
application.
3.6 A Co ntinuing L icense is valid for five (5) years unle ss extend ed pursuantto 14 Del.C. §1216 or

revoked or suspended for cause, as defined in 14 Del.C. §1218 or suspended for failure to meet the
other conditions of maintaining a License.

3.27 The De partment shall notacton an application for licens ure if the ap plicantis und er official
investigation by any state or local authority with the power to issue educator licenses or certifications,
where th e alleged con duct involves a llegations of immorality, mis conduct in office, incompetence,
willful neglect of duty, disloyalty or falsific ation of credentials, until the applicant provides evidence of
the investigation’s resolution.

3.7.1 The Department shall send notice of the inability to process the application.
3.7.2 The applicantsh allb e responsible for m aintaining cu rrent co ntact information with the
Department.
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6 DE Reg. 518 (10/1/02)
7 DE Reg. 197 (8/1/03)
7 DE Reg. 1350 (4/1/04)
10 DE Reg. 97 (7/1/06)

4.0 Educators with Expired Delaware Licenses applying for their Original Continuing License
4.1 Delaware Certificates issued prior to July 2. 2001
4.1.1 In accordance with 14 Del.C. §1215, Fthe Department may issue an original Continuing License to
an qualified educator who holds a Delaware certificate issued by an ed ucation certifying board

prior to July 13 , 1971 or who previously held a valid Dela ware Standard or Professional Status
certificate that has expired

44 ducatorreturning-to-employ i
4.1.1.1 As a condition o f maintaining th e o riginal Co ntinuing License . th e educator shall
successfully comp lete the first year of th e Dep artment's approved men toring program
required of educators on an Initial License within their first year of employment.
4.1.1.11 Upon request by the applicant and employing authority, the De partment may extend
the time to com plete the approved mentoring program for a period of up to one (1)
year upon a showing of exigent circumstances.
4.1.1.1.2 Failure to successfully complete the a pproved mentoring program shall result in the
suspension of the License. If the Continuing License expires during the term of the
suspension, the educator must apply for an Initial License and meet the requirements
in effect at the time of the application.
411.2 The educator shall be entitled to notice and the right to a h earing as provided in Section
4.2

4.21 The educator shall make ap plication to the Department on _a Dep artment ap proved fo rm and
provide evidence of previous Delaware certification.

4.2.2 The educator shall provide evidence that all other requirements have been successfully met.
4.2.3 Incomplete applications shall not be processed.

4.2.31 The Department shall send notice of the incomplete application. The applicant shall be
responsible for maintaining current contact information with the Department.
4.2.3.2 Notification of an incomplete application s hall also be s ent to the applicant's em ploying
authority.
4.3
eurrictu—instruction-and-assessmentaligned-te-statestandards: A Continuing License is valid for
five (5) years unless extended pursuant to 14 Del.C. §1216 or revoked or suspended for ca use, as
defined in 14 Del.C. §1218 or suspended for failure to meet the other conditions of maintaining a
License.
4-4
45
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6 DE Reg. 518 (10/1/02)
7 DE Reg. 197 (8/1/03)
10 DE Reg. 97 (7/1/06)

5.0 Renewal of a Continuing License
51 In accordance with 14 Del.C. §1212, the Department shall renew a Continuing License, valid for an
additional five (_5) years, t o an- qual ified educator w ho has fu Ifilled the ninety ( 90) cl ock h our
requirement for professional development and other requirements of this regulation. At least one half
of the required hours [forty-five (45) hours every five (5) years] for educators must shall be in activities
that relate to the educator's work with students or staff. Satisfactory evidence of such completion, as
set forth in Section 5415 or Section 16, shall be submitted to the Dep artment with the application for
renewal. The ninety (90) clock hours of professional development must shall have taken place during
the term of the Continuing License.
5.2 Renewal of Expired Delaware Continuing License
5.2.1 The Department may issue a Continuing License to a qualified educator who previously held a
Delaware Continuing License that expired not more than five years before the renewal application,
with the following conditions:
5.2.1.1 If the educator has been out of the profession for more than three (3) years. the educator
shall, within the first year of em ployment, successfully complete a Department ap proved
mentoring program which focuses on current best practices in curriculum, instruction and
assessment and aligned to state and national standards.
521.2 Prior to renewal of the License, the educator shall provide to the Department evidence of
successfully completing ninety (90) clock hours of professional de velopment during the
last five (5) years, pursuant to Section 7.
5.2.1.3 A Continuing License is valid for five ( 5) years unless extended pursuantto 14 Del.C.
§1216 or revoked or suspended for cause, as defined in 14 Del.C. §1218 or suspended
for failure to meet the other conditions of maintaining a License.
5.2.2 The Department may not reissue a Continuing License to an educator who previously held a valid
Continuing License which expired more than five (5) years prior to application for renewal.
5.2.2.1 The educator shall apply for an Initial License and meet the requirements in effect at the
time of the application.
543 Professional Development Options for Relicensure are listed in Section 15 and Section 16.
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524  Documentation of Clock Hours for Relicensure

5.24.1 For renewal of the Continuing License, educators may complete and document clock hours for the
variety of activities described under relicensure options. When college or university courses are
used to fulfill the re quirements, the following equivalenc ies wilt shall be used: o ne (1) semester
hour equals fifteen (15) clock hours, one (1) quarter hour equals ten (10) clock hours, one (1) CEU
equals ten (10) clock ho urs. To be documented for clock ho urs, activities must shall meet the
criteria set forth in  the regulations an d must shall be app ropriately ve rified and app lied for.
Professional development activities that are part of a DPAS assistance or improvement plan may
be used to satisfy this re quirement. Individuals, schools or school districts, or o ther age ncies
organizing or conducting professional development activities which may be us ed for fulfilling the
requirements for renewal of a license are responsible for providing documentation of participation
to all participants. Each educator is responsible for obtaining any necessary approvals, as set forth
in 54 Section 14 and in Section 15, from his or her employer before participating in a professional
development activity. An employer may not impose additional activity requirements on the award
of clock hours towards renewal of a Continuing License.

5.24.2 Criteria for determining if activities are acceptable for clock hour credit for an educator include the
following:

5.24.2.1 The activity enhances the knowledge and skills in the educator's job or contributes to his/
her school or profession.

5.24.2.2 The activity meets one of the relicensure options.

5.24.2.3  The activity addresses one of the standards for the educator's area of the profession.

5.24.2.4  The activity is completed during the term of the educator's current Continuing License.

5.24.2.5 The activity add resses sp ecific Pr ofessional T-eaehirg-er—Ad—ministrater Ed ucator
Standards.

524.2.6 Participation in, or completion of, the activity can be documented.

5.35 The Relicensure Applic ation, Activity Docu mentation Form, and, where required, or iginal or official
documents wilt shall be used to verify activities for renewal of a Continuing License. Official transcripts
or original grade slips are required documentation for successful completion of college courses.

5.46  For applicants who change positions (grade levels, content areas, areas of supervisory responsibility,
etc.) during the five (5) year term of a Continuing License, clock hours documented must shall have
been appropriate to the educator's position at the time the clock hours were completed.

5.7 The Department shall have the responsibility to verify clock hours for applicants that are not currently
employed by a Delawar e employing authority or those employed in another jurisdiction and wish to
renew th eir Co ntinuing L icense. Th e Dep artment m ay re quire th at th e a pplicant su bmit ver ifying
documentation.

6 DE Reg. 518 (10/1/02)

7 DE Reg. 197 (8/1/03)

7 DE Reg. 1350 (4/1/04)

10 DE Reg. 97 (07/01/06)

6.0 Required Professional Development

To ob tain re newal of a Co ntinuing Lic ense, e ducators ar e r equired to p articipate in pr ofessional
development activities totaling a minimum of ninety (90) clock hour every five (5) years and any other
professional development or mentoring requirements required. The ninety (90) clock hours must shall
be completed during the five (5) year term of the license. All activities must shall relate to the 14 Del.C.
§1597, Delaware Professional Teaching or 14 Del.C. §1590, Delaware Administrator Standards, or

appropriate specialty organization standards erappropriate-specialty-erganization-standards.
6 DE Reg. 518 (10/1/02)
7 DE Reg. 197 (8/1/03)
10 DE Reg. 97 (07/01/06)
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7.0 Professional Development Options for Renewal of a Continuing License

Candidates for renewal of a Continuing License may select from a variety of professional development
options, as set forth in the relicensure options approved by the Professional Standards Board, set forth
in Section 54 14 and in Section 15 and contained in the Guidelines for {ssuanee-and Renewal of a
Continuing License. The activities selected must be beyond the normal or specified requirements of
the position. Professional development activities which fulfill the crit eria for relic ensure for w hich
educators receiv e compensation may be submitted in fulfilment of the  ninety ( 90) clock h our
requirement for relicensure. Graduate credits used to satisfy the ninety (90) clock hour requirement for
license renewal may, if part of a matriculated program, also be used for a salary increment on the state
salary schedule, if they meet the requirements set forth in 14 DE Admin. Code 15052. The activities
or options used to satisfy the ninety (90) clock hour requirement for license renewal may be part of an
approved professional development cluster eligible for a salary supplement.

6 DE Reg. 518 (10/1/02)
7 DE Reg. 197 (8/1/03)
10 DE Reg. 97 (07/01/06)

8.0 Extension of Continuing License for Exigent Circumstances

8.1

The Department may extend a Continuing License for a period not to exceed one (1) year, upon the
educator showing exigent circumstances warranting the necessity of such extension.

8.1.1 The expiration of an educator's License before the end of the school year shall be considered an

exigent circumstance; however the educator's License may only be extended to the e nd of th at
current school year.

8.1.2 An_educator sh all estab lish exige nt circum stances to th e s atisfaction of the Depa rtment by

showing circumstances in a written request to the Department with any necessary documentation.

8.1.3 Notwithstanding any extension, the effective date of any renewed L icense shall be the original

expiration date.

6 DE Reg. 518 (10/1/02)
10 DE Reg. 97 (07/01/06)

9.0 Leave of Absence

9.1

An educator may take an authorized leave o f absence of up to thr ee years with no effect upon the
validity or expiration of the Continuing License.

9.1.1 Upon a pplication by the educatorto the Department on a Department app roved fo rm. the

educator's Continuing License may be extended for up to three (3) years for the time period of an
authorized leave of absence.

9.1.2 The Department may require that the educator use a Department approved form.

9.1.3 The Department may require that the educator provide documentation sufficient to e stablish the

authorized leave of absence.

9.1.4 An educator's Continuing License shall not be automatically extended under this section and the

burden is o n the e ducator to ma ke proper ap plication to th e Dep artment and to establish the
authorized leave of absence.

6 DE Reg. 518 (10/1/02)

10.0 Criminal Conviction History and Investigation of Misconduct

10.1

An ap plicant shall disclose his or her criminal conviction history upon application for a Con tinuing
License, or within nin ety (90) days prior to the e xpiratin of a Contin uing Licen se if the app licant
requests th e re newal of their Con tinuing Licen se, o r up on application of re newal of an e xpired
Continuing License. Failure to disclose a criminal conviction history is grounds for denial or revocation
of a Continuing License as specified in 14 Del.C. §1219.

The De partment _shall not act on __an application for licens _ure if the ap plicant is und er_official

investigation by any state or local authority with the power to issue educator licenses or certifications,
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where th e alleged con duct involves a llegations of immorality, mis conduct in o ffice, incompetence,
willful neglect of duty, disloyalty or falsific ation of credentials, until the applicant provides evidence of
the investigation's resolution.
10.2.1 The Department shall send notice of the inability to process the application.
10.2.2 The applicantsha Ilb e responsible for maintaining current co ntact information with th e
Department.
6 DE Reg. 518 (10/1/02)

11.0  Effect of Regulation
This regulation shall apply to a Il requests for Continuing License, issuance and re newal, except as

specmcally addres sed hereln Ed%a@s—heldmga—Pm#es&enaLS%at&s—Gemﬁeate—epa—SﬁandaFd

11.1 Effective February 11, 2010, as educators receive either their original Continuing License or as they
renew their Continuing License, only the Options listed in Section 15 shall be valid.

6 DE Reg. 518 (10/1/02)
10 DE Reg. 97 (07/01/06)

12.0 Suspension of a Continuing License For Failure To Meet Conditions of Issuance

12.1 Failure of an educator to meet the requirements of the Continuing License after issuance shall result in
the suspension of the educator's Continuing License.

12.2 Notice of Action

12.2.1 The Secretary or his or her designee shall not take action against a per son to suspend their
Continuing L icense witho ut providing the p erson with written notice of th e suspe nsion and the
reasons therefore and with an opportunity for a full and fair hearing before the Standards Board.

12.2.2 Notice shall be sent to the person's last known address. Notice shall be sent by certified mail, with
return receipt requested and may also be sent electronically.

12.2.3 The license holder shall have thirty (30) calendar days from the date the notice of the suspension
was mailed to make a written request for a hearing.

12.2.4 If no written request for a hearing is re ceived by the Standards Board within thirty (30) calendar
days from the date the notification was mailed, the license holder's license shall be deemed to be
suspended and the holder shall be so notified.

12.2.5 Notice of the suspension shall be made by the Secretary, or his or her designee. to the educator's
employer.

12.2.6 All communications between a license holder and the Department or Standards Board provided for
in this Section shall be by certified mail, with a return receipt requested. Additional notice may also
be sent electronically.

12.3  Standards Board Hearings and Procedures

12.3.1 In any hearing before the Standards Board to challenge action taken un der this re gulation, the
Standards Board shall have the power to administer oaths, order the taking of depositions, issue
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12.3.2

subpoenas and compel attendance of witnesses and the production of books, accounts, papers,
records, documents and testimony.

Unless otherwise provided for in _this Section, the burden of proof in a license suspension action

12.3.3

shall be on the agency taking official action to establish by preponderance of the evidence that the
license h older has faile d to com ply with the applicable laws and regula tions r elating to t he
retention of the license.

Hearings shall be conducted in_accordance with the Stand ard Board's Hearing Procedures and

Rules.

7 DE Reg. 197 (8/1/03)
10 DE Reg. 97 (07/01/06)

13.0

Secretary of Education Review

The Secretary of Education may, upon the written re quest of the sup erintendent of a loca | school
district or charter school administrator or other em ploying authority, review cre dentials submitted in
application for a Continuing License on an individual basis and grant a Continuing License to an
applicant wh o oth erwise d oes n ot mee t th e re quirements for a Con tinuing L icense, bu t who se
effectiveness is d ocumented by th e lo cal sch ool d istrict o r ch arter school ad ministrator o r other
employing authority.

7 DE Reg. 197 (8/1/03)
10 DE Reg. 97 (7/1/06)

14.0

Continuing License Options

Options for Relicensure

14 .1 Options listed in this Section shall be va lid for _edu cators h olding a Co ntinuing L icense who se
expiration date does not exceed February 10, 2015.

14.2 Educators holding a Co ntinuing License whose expiration date does not exceed February 10, 2015
may also use the Continuing License options listed in Section 15.

14.3 Options listed in this Section for the renewal of a Continuing Licen se shall expire on February 10,
2015.

14.4 Educators either receiving their original Continuing License after February 11, 2010 or upon renewing
their Continuing License on or after February 11, 2010 shall use the options listed in Section 15.

OPTION HOUR VALUE VERIFICATION CRITERIA

College Credit

1 semester hour =

Official Transcripts.

15 clock hours.
1 quarter hr./CEU =

Original Grade Slips.

Shall _be co mpleted at a re gionally
accredited colle ge or o ther ap proved

Original Certificate of

provider. College Credit shall be taken for

10 clock hours.

Completion for CEUs.

credit with grade of "C" or better or a "P"

in a pass or fail course.

“Clusters” of sk

ills

Verified clock hours

Approval Slipor  For m

Clustersha llbe p rior-approvedb vy

and knowledge.

in completion of

Verifying Completion.

Professional Devel opment a nd

cluster activities.

Associated Com pensation Committee,
the Professional Standards Board and the
State Board of Education.

Planned Scho

ol

Verified clock hours

Certificate o f At tendance

Shall focus on district or school identified

professional
development day

actively involved in

provided by school district

curriculum, instruc__tion, ass __essment,

professional

development
activities

or schoo | sp onsoring th e

school climate, or other need identified in

professional development

district or school improvement plan, or be

related to the educator’s position.
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Professional

Verified clock hours

Original Certificate of

Shall includ e only tim e sp ent in those

Conference o r|actively involved in|Attendance or Completion|portions o f the wor kshop or conference
Workshop or Institute |workshop o riOR program that contr ibute to the
or Academy conference sessions |Letter fro m Supervisor |participant's kn owledge, comp etence,
and Conference Staff. performance, or _ef fectiveness in
Copies and _Exhibits of |education. Includes workshops offered by
products de veloped by |districts or ot her e mploying a uthorities
Applicant. eithera sp arto fpr ofessional
Course Attendance Slip |development day or after school hours.
Required Verified clock hours |Certificate of Atte ndance.|Shall be required to renew DE
recertification to involved in Original Certificate of | professional license.
retain DE recertification Completion for CEUs.
Professional license |activities.
Mentoring Verified clock hours | Activity Document ation|Shall be me ntoring of te acher, specialist
involved in mentoring|Form. or administrator.
activities (No pri or ap proval|Shall be p art of a for mal st ate o r local
required) program.
Cooperating Teacher|Verified clock hours |Activity Document ation|Shall be supe rvision of gra duate or

or Intern Supervisor

involved in support of

Form completed by higher

undergraduate int ern o r st udent te acher

student te _achero r

education director of field

in a state approved educator preparation

intern

based clinical studies. (No

program.

prior approval required)

Presentation

Verified clock hours

Activity Document _ ation

Shall includ e on ly a ctual tim e pr eparing

preparing an d

Form*

resentin

(Prior approval required)

and pr esenting a cou rse, wor kshop, or
presentation. (Clock hours limited to first

preparation and presentation of individual
course, workshop, or presentation.)

Educational Project

Verified clock hours

Activity Document _ ation

Project shall have been prior approved by

completing project.

Form*

Minimum of 15
clock hours

(Prior approval required)

the Profession _al Develop ment _and
Associated Compensation Committee.

Shall have o btained fina |l approval a fter
completion and verification by PDAC

Curriculum/
Assessment

Development

Verified clock hours

Original do __cumentation

Shall be _se rvice on _fo rmal co mmittee

of ser vice; Minimum

from committee chair

organized by local, st _ate, national, or

of 3 clock hours

verifying actu __alclo ¢k

international ed _ucation age __ncy or

hours of participation

organization.

Educational Travel

Verified clock hours

Activity Document _ ation

Shall b e prior ap proved by Pro fessional

of e xperience.|Form* Development and Associated
Minimum of 15 clo ck|(Prior approval required) |Compensation Committee.
hours per travel Shall have o btained fina |l approval a fter
activity. Final Project. completion and verification by PCAC.
Professional Verified clock hours |Original do  cumentation|Shallbe afo rmal activity  provided
Programs o riof se rvice or from committ ee chair or |through a recognized lo cal, state,
Committees experience. activity lea der verifying|national, or in ternational edu cation
actual clock hou  rs of |agency or organization
participation.
Peer Coaching Verified clock hours | Activity Document ation|Shall be part of a formal program.
of se rvice or Form.
experience. (No pri or ap proval
required)
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Publication 30 clo ckho urs for|Copy of Pub lication o r|Shall contribute to the education
book. Document. professionor addto the bo dy of
Up to 15 clock ho urs knowledge i nthe ind ividual's specific
per other publication. field. Shall b e commercially published or

a formally approved document or formally
published in a medium sanctioned by a
recognized st ate or na tional age ncy or
organization. If a grant, shall be approved

for funding.
Professional 45 clock hours for The Completed or|Shall satisfy the standards established for
Portfolio (to be completed and Approved Portfolio. teaching portfolios.
developed b y|approved portfolio. Shall be submitted to DOE by De cember
Standards Board). 31 of th e final yea r of th e certificate for

assessment and approval.

NBPTS C ertification|45 clo ck ho urs for|A V_alid Copy of th e|Holds a certificate indicated by NBPTS as

or similar Nation al|attaining national National Certificate. relatedto an in dividual'swo rko r
Certification certification For cand idate not|assignment.
Not ¢ omplete, t hen|completing certificate, use|Certificate or participation as a candidate
use verifie dclo ck|the Act ivity |shall be co mpleted an d ver ified by the
hours co mpleting | Documentation Form. expiration d ate of th e Delawa re
portfolio activities. (No pr ior ap proval |certificate.
required)

Formal Study Groups |Verified clock hours |Activity Do cumentation|Shall re late to the individu al's wo rk or
working as a member|Form and The Product of |assignment.

of a study group. the Study.* Shall include a product.

(Prior approval required)

15.0 Amended Continuing License Options
15.1 Options listed in this Section shall be va lid for edu cators h olding a Co ntinuing L icense who se
expiration date does not exceed February 10, 2015.
15.2 Educators either receiving their original Continuing License after February 11, 2010 or upon renewing
their Continuing License on or after February 11, 2010 shall use the options listed in this Section.

OPTIONS CRITERIA VERIFICATION

Action Re searcha s an|The verified hours shall be accrued during |A certificate of p articipation or the
individual or by participating in [the Action Research as an individual o r|completed Activity Documentation
Action Rese arch as a m ember |within a Professional Lea rning|Form shallbe pr esented wh ich
ofaPr  ofessional Lea rning|Community. The documented goal for the |documents the goals and results o f
Community participant(s) shall be a product and a new|the Action Research as an individual
set of educ ator knowledge and skills. |or as a me mber of a Pro fessional
These shallc omplement th e sc hool, |Learning Community.

district or charter school’s Success Plan or
State’s initiative and shall be fo cused on
student le arning. A product shall be
available for verification.

Certification required to retain a|The c ertification to ma intain th e State o f|A Ce rtificate of Atte ndance and the
State of De laware Pro fessional |Delaware Pr ofessional Licen se shall _be|original Certificate of Comp letion for
License required within th e S tandards Board’s| CEUs shall be presented.

regulation.
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College Course

The course shall be completed within a

Official tr _anscripts, or_iginal gr _ade

matriculated Masters, Doctoral program, a

slips or an

graduate level course of study or may be

original certific ate of completion _for

an undergraduate course as see n by the

CEUs shall be presented.

educator as ne cessary to_acqu ire ne w
knowledge and skills __ related to their

Hours may be ac crued wh ere 1

position. Cour_ses sh all be taken at a

semester hour equals 15 hours and 1

regionally a __ccredited College o r

quarter se mester hour/CEU eq uals

University. C ollege or U niversity C redit

10 hours.

shall be taken for credit and the educator
shall attain a grade of "B" or_better in the
course, or a "P" in Pass / Fail course.

Cooperating T eacher or _Intern

The supervision shall be of a graduate or

The Activity Documentation Form

Supervisor

undergraduate inter nor _of a stud _ent

shall be comp leted by th e Highe r

teacher ina st ate-approved e ducator

Education Dire ctor of field- based

preparation program

studies.

Curriculum/Assessment
Development as an individual or

The educator may work individually or as

The ed  ucator shall present

a contributing mem ber of a Pro fessional

documentation fro mth e sch ool,

asar esultof wo rk with in a

Learning Com munity. T he documented

district, cha rter schoo lor st ate

Professional Lea rning

goal is a cur ricular component and/or an

Professional Le arning Community

Community

encompassing a_ssessment. A pr_oduct

verifying the actua | _hours of

shall be available for verification.

participation and cr eationo f a
product. A certificate of participation
or the co mpleted Activity
Documentation Form _ shall be
presented.

Educational Travel

The re quest sh all be _ap proved by the

The comp leted Educational Travel

Professional S tandards Boa rd’s

Activity Documentation Form* is

Professional Deve lopment a nd

required in add ition to the r _equired

Associated Com _pensation _Committee

post-travel d ocuments an d

(PDAC). The educator shall subsequently

subsequent PDAC approval letter.

obtain the PDAC’ s fina | ap proval up on

Hours may b e a ccrued for T ravel

submission of _the re quired post-travel

components that will directly _imp act

documents.

the ed ucator’s d _elivery of new
instruction.
(*Prior approval required)

Mentoring The mentor or lead mentor may use hours|The complet ed Activity
accrued du ring the in itial tr _aining|Documentation Form is required.
sessions, during subseq uent re fresher
training sessions, or dur ing the actual
mentoring of a novice educator.

NBPTS Certi fication ora |If the educator does not attain the national|[Educators w _illus e the Activity

National Certification as

certification or _become r e-certified within

Documentation Form for the ho urs

specified in 14 Del.C. §1305(1)

their 5 year Co ntinuing License time

accrued in addition to the certificate

frame, they m ay use the h ours accru ed

attesting to their ap plication toth e

while completing the required professional

national certification agency.

development activiti esto ward their
relicensure. T he Activity Documentation
Form and a certificate attestin g to their
application as a candidate by the national
certification agency sha Il b e completed
and verified.
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Planned Pro fessional

The Plan ned Pro fessional Development

A c ertificate of p articipation or a

Development Program

Program shall focus on the school, district

completed Activity Documentation

or ¢ harter school’ s Success Plan which

Form shall be presented.

may be targeting cu rriculum, instruction,
assessment, sch ool clim ate, othe r
identified need or shall be related to the
educator’s work with students or staff.

Presentation and/or Pub lication

The hou rs shall b e accrue d du ring the

The complet ed Activity

as a re sult of Action Research

Action Research or similar work within a

Documentation Form* is required.

or similar work as an indiv idual

Professional Learning Community that the

or withi _n aPro fessional

presentation a nd/or pu blication is ba sed

(*Prior approval required)

Learning Community

upon. A pr oduct sh all b e avai lable fo r
verification.

Professional De velopment|The cluster shall be app roved by the|The ap proval slip o r documentation
“Cluster” of sk__ills and Professional De velopment a nd|verifying the successful completion of
knowledge Associated Compensation Committee, the|a cluster shall be presented.

Professional Standards Bo ard a nd the

The su ccessful comp letion of a

State Board of Education.

cluster equates to 90 hours.

Professional Co mmittee, [The ed ucator may includ e time spe nt in |The original certificate of attendance
Conference, W orkshop.|those p ortions of the Commi ttee.|or co mpletion, a letter fr omth e
Institute or Academy Conference, W _orkshop, Institu te  or|Professional Committee :
Academyth at contribute to the |Conference, W orkshop., Institute o r
participant's knowledge and skills, Academy staff cer tificate a ndth e
competence, pe rformance or{completed Activity Documentation

effectiveness in education that are directly

Form with examples of expected

connected to the school, district or charter

outcomes shall be presented.

school’s Succe ss Plan or _State initiative.
This option includes workshops offered by
districts or _other em ploying au thorities
eithera sp arto f a professional
development day or du ring af ter school

hours. Examples of e xpected student or

educator outcomes are anticipated.-
Professional Lea rning| The ed ucator _shall _be a co _ntributing| The ed __ucator shall pr___esent
Community member__of a fo rmal __or infor _mal|{documentation fro mth e sch ool,

Professional L earning Comm unity wh ose

district, cha rter schoo lor st ate

documented g oal for p articipants is a

Professional Le arning Community

product or new set of knowledge and skills

verifying theactua |Ih ourso f

which are focused on student learning.

participation _and cr _eationo f a

product. A certificate of participation

or the co mpleted Activity
Documentation Form _ shall be
presented.
Skilled and Technical Scie nces|Skilled and T _echnical Sciences or A valid copy of the cer tificate
specific car eer a rea program|Certified Career and T echnical Education|attestingt ot he succ  essful

certificationo rCa reer and

teachers ma yuseh oursthe yh ave

completion of the activity required for

Technical program certification

accrued in ac _quiring the specific

the Car eer an d T echnical program

knowledge and skills necessary for their

area or the Skilled and T echnical

program or_specific _career area program

Sciences specific ca reer _area

approval.

program __ certificationsha 1llb e
presented.

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 779

Teacher L _eader Pro fessional|The ho urs sha Il be accrued du ring a|The original certificate of attendance

Development Teacher Leader professional development|or comp letion an d the completed
activity that contribute to the p articipant's|Activity Documentation Form with
knowledge and skills .competenc e,|examples o fex pected ou tcomes
performance or_ef fectiveness in teache r|shall be presented.
leadership that directly imp act the

productiveness of the school. Examples
of expected outcomes are anticipated.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DiVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

PUBLIC NOTICE
Food Supplement Program: DSSM 9068 & 9085 - Certification Periods Reporting Changes

In compliance with the State's Administrative Procedures Act (APA - T itle 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend the Food Supplement Program policies
in the Division of Social Services Manual (DSSM) related to Certification Periods and Reporting Changes.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program &
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by December 31, 2009.

The action concerning the determin ation of whether to adopt the pro posed regulation will be based upon the

results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The p roposal amends the Division of Socia | Ser vices Ma nual ( DSSM) r egarding the Fo od Supp lement
Program (FSP).

Statutory Authority

7 CFR §273.10(f), Certification Periods; and,
+ 7 CFR §273.12, Requirement for Change Reporting Households

Summary of Proposal

The purpose of the proposed amendments at DSSM 9068, Certification Periods and DSSM 9085, Reporting
Changes is to extend the food be nefit certification periods from 6 an d 12 months to 12 and 24 mont hs. The
changes allow DSS to give simplified reporting households a 12-month certification period, with a 6-month interim

report; and, elderly or disabled households with no earned income a 24-month ce rtification period with a 1 2th
month interim report.

These changes will benefit households by allowing more time betw een applic ations and reduc ing staff
workload. The households are required to submit an interim report in m onth 6 and month 12 of their re spective
certification periods in order to continue benefits for the 12 and 24 month periods. Failure to return the interim
reports will result in the food benefit case closing.
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Also, removed language requiring clients to report changes that occur between the interview and before their
certification notice is received. This no longer applies due to simplified reporting.

DSS PROPOSED REGULATION #09-44
REVISIONS:

9068 Certification Periods
7 CFR 273.10(f)]

DSS ap proves elig ible ho useholds for a d efined n umber of mo nths calle d a ce rtification period. Th e
certification period is the period of time that DSS determines a household is eligible to receive benefits.

At the end of the certification period, entitlement to food benefits expires. DSS will not issue any further food
benefits until the household completes a new application, is interviewed and provides all necessary verifications.

The first month for which the household is eligible to participate starts the first month of the certification period.
DSS will assign certification periods according to each household’s circumstances.

The certification pe riods for all hou seholds shall not exceed 12 months, except households listed in DSSM
9068.2.

9068.1 12-Month Certification Periods
Assign h ouseholds su bject to simp lified r eporting, e xcept the eld erly or disabled h ouseholds per DSSM
9068.2, a 12-month certification period.
Households assigned a 12-month certification period are required to complete and return an interim report in
the 61 month of the certification period.
2 DE Reg. 2271 (6/1/1999)
8 DE Reg. 114 (7/1/2004)
12 DE Reg. 462 (10/01/08)
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9068.2 24-Month Certification Periods for Elderly or Disabled Households

Assign a 24-month certification period to households where all members are elderly or disabled and have no
earned income.

Households assigned a 24-month certification period are required to complete and return an interim report in
the 121 month of the certification period.

9068.3 Length of Certification Periods

Assign each household the longest certification period possible based on its circumstances.

Households with _unstable circ umstances can be assigned a cer_tification per iod consistent with their
circumstances, but no less than 4 months.

9068.4 Shortening Certification Periods

Households certification periods will not be terminated before the assigned certification periods end except for
the following reasons:

DSS receives information that the household has become ineligible, or
The household fails to respond to a Request for Contact to resolve unclear information.

Households certification periods will not be shortened due to loss of cash assistance or change in employment
status.

Close or adjust households benefits in response to reported changes according to DSSM 9085.
Do not use the Notice of Expiration to shorten a certification period.

9068.5 Lengthening Certification Periods

When n eeded, lengthen a h ousehold's cer tification period after it h as been assigned as long as the total
months of certification do not exceed 12 months.

Inform ho useholds whose cer _tification is le _ngthened of the new ¢ _ertification ending date with a n_otice
containing the same information as the notice of eligibility.

(Break in Continuity of Sections)

9085 Reporting Changes

[7 CER 273.12]
Certified food stamp households are required to report the following changes in circumstances:
Simplified Reporting Requirements
The following reporting requirements are for all households:

*  Households are required to enly report income changes only when the monthly income exceeds 130
percent of the poverty income guideline for the household size that existed at the time of the certifi-
cation or recertification.

*  When a household's monthly income exceeds the 130 percent of the poverty income guideline, the

household is required to report that change within ten days after the end of the month that the house-
hold determines the income is over the 130 percent amount.
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*  Households will not have to report any changes in the household composition, residence and result-
ing changes in shelter costs, acquisition of non-excluded licensed vehicles, when liquid resources
exceed $2000.00 and or changes in the legal child support obligation.

Additional reporting requirement for ABAWD individuals:

* Adults living in a home without any minor children, who are getting food stamps benefits because
they are working ever more than 20 hours a week, must report when they start working less than 20
hours a week.
An apphyirg applicant household must report all changes related to |ts food stamp benefit eI|g|b|I|ty and beneflts
at the certlflcatlon interview. €

Households assigned a 12-month certification period are required to complete and return an interim report in

the 6th month of the certifi cation period. DSS will close the food benefit case when a household fails to complete
and return the interim report.

Households assigned a 24-month certification period are required to complete and return an interim report in
the 12th month of the certification period. DSS will close the food benefit case when a household fails to complete
and return the interim report.

Only the reporting requirements in this Section and-ro—etherrepertingrequirements can be imp osed by the
Division.

10 DE Reg. 560 (09/01/06)
12 DE Reg. 462 (10/01/08)

DIVISION OF SOCIAL SERVICES
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

PUBLIC NOTICE

DSSM: 11000 Child Care Subsidy Program

In compliance with the State's Administrative Procedures Act (AP A - Title 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Se ction 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend Child Care Subsidy Program policies in
the Division of Social Services Manual (DSSM) regarding Definition and Explanation of Terms, Income Eligible/
Loss of Employment or Job Transition, Income Eligible/Training, Explanation of Certificates and Loss of Need
Transition.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program &
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by December 31, 2009.

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSED CHANGES

The proposed change described below amends Child Care Subsidy Program policies in the Division of Social
Services Manual (DSSM) to in crease the period of extended child care for the purpose of job search from one
month to three months.
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Statutory Authority

* 45 CFR Part 98, Child Care and Development Fund
* 45 CFR §98.20, A child's eligibility for child care services

Summary of Proposed Changes

1) DSSM 11002.9, Definition and Explanation of Terms, DSSM 11003.7.3, Income Eligible/Loss of Employment
or Job Transition, DSSM 11003.7.4, Income Eligible/Training; and, DSSM 1104.12.1, Loss of Need Transition are
being amended as the child care extension for job search has increased from one month to three months for child
care recipients who:

* lost ajob and need to look for another job;
* have a gap in employment because of a transition between jobs;
* ended an education/training program and need to look for work; or,
* have a break in an education/training program.
Definitions are being revised throughout to coincide with the amended policy. Additionally, other revisions are
made to clarify existing definitions.
2) DSSM 11004.4.1, Explanation of Certificates, is being amended to correct a misnomer in the policy. Group
homes, as used in child care policy, are actually large family homes. All instances of group home, erroneously used
in lieu of large family home, are being removed from the child care policy.

Also, the term "Food Stamp" has been replaced with "Food Benefit" throughout, as appropriate.

DSS PROPOSED REGULATIONS #09-45
REVISIONS:

11002.9 Definitions and Explanation of Terms

The follow ing words and terms, w hen us ed in the ¢ ontext of thes e policies will, unless clearly indicated
otherwise, have the following meanings.

A. TANF - Temporary Assistance for Needy Families, a program established by Title IV-A of the Soc ial
Security Act and authorized by Title 31 of the Delaware Code to provide benefits to needy children who
are deprived of parental support and care. While on T ANF, families are eligible for c hild care only as
long as they are working or participating in a TANF Employment and Training activity (Categories 11
and 12).

B. Authorization - Form 618d is the parents/caretakers authority to receive subsidized child care services
and is the provider's authority to provide subsidized child care services to eligible p arents/caretakers.
The authorization informs providers how much care a p arent is auth orized to receive, what DSS wiill
pay the provider, and what parents/caretakers must pay as part of their fee.

C. Caregiver/Provider - The person(s), other than the parent/caretaker, whom DSS ap proves to provide
child care services or the approved place where care is provided.
D. Caretaker - The adult responsible for the primary support and guardianship of the child. As used here,

this adult is so meone other than the child's parent who acts in place of the parent. If a caretaker is
unrelated to the child and has notb een awarded custody by Fa mily Court or gua rdianship, the
caretaker is referred to the Division of Family Services to make a determination to either approve the
non-relative placement or remove the child.

E. CCDBG - Child Care and Development Block Grant. 45 CFR Parts 98 and 99 created by the Omnibus
Budget Reconciliation Act of 1990 to provide federal funds without State match to:

provide child care to low income families,

enhance the quality and increase the supply of child care,

provide parents the ability to choose their provider, and

increase the availability of early childhood programs and before and after school services.
Under the Division's DCIS Il Child Care Sub system, CCDBG is part of Categories 31 and 41.

ProDd -~
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F. CFR - Code of Federal Regulations. These are the rules the Federal Government writes to implement
federal legislation. Once written and approved, they have the force of law.
G CCMIS - Child C are Management Information System, the name used to de scribe th e Division's
payment system for child care.
H. Child - A person under the age of 13, or children 13 through 18 years of age if they are physically or

mentally incapable of caring for themselves or in need of protective services.

Child Care Category - The DCIS 1l Child Care Sub system code for the child care funding source. Case
Managers choose category codes based on the parents/caretaker's technical eligibility for service. The
codes are:

11 - Participants receiving TANF and not working, but participating in TANF E&T,;
12 - Participants receiving TANF and working;

21 - Participants receiving Food Stamps Benefits who are mandatory or voluntary participants in E&T
and not receiving TANF;

31 - SSBG, CCDBG, and State funds: Income eligible participants. Participants who receive FS and
are not E&T mandatory or voluntary;

41 - A participant who is a qualifie d alien or U.S. citizen is co ded as a category 41 whe n his or her
eligibility allows a non U.S. citizen or nonqualified alien to receiv e child care services. (Example:
One child is a citizen and one is not. The citizen child is a 41.)

51 - A participant is coded category 51 when s/ he is not a U.S. citizen or legal alien but receives Child
Care services due to a family member in category 41.

Child Care Certificate - A form issued to a parent/caretaker which allows a parent/caretaker to choose
a child care provider who does not have a contract with DSS. A certificate is not an authorization for
child care, but a parent who wishes to select a non-contracted provider of their choice cannot get care
unless the provider completes one.

Child Care Parent Fee - The amount the parent/ caretaker must pay toward the cost of child care. The
fee is based on the income of the parent(s) and children, or the child if the child lives with a caretaker,
family size and a percentage of the cost of care based on type of care requested.

Child Care Services - Those activities that assist eligible families in the arrangement of child care for
their children.

Child Care Centers - A place where lic ensed or lic ense-exempt child care is provided on a regular
basis for periods of less than 24 hours a day to 12 or more children, who are unattended by a parent or
guardian.

Child Care Type - Refers to the setting or place where child care is provided. The four types of care
are:

1. Center based (under DCIS II Child Care Sub system Site #17 or 18),

2. Greup Large Family Home (under DCIS Il Child Care Sub system Site #16),
3. Family Home (under DCIS Il Child Care Sub system Site #15), and

4. In-Home (under DCIS Il Child Care Sub system Site #19).

DCIS [l - Dela ware Client Infor mation Syste m, the automated clientin formation system forthe
Department of Health and Social Services.

Educational Program - A program of instruction to achieve:

a basic literacy level of 8.9;

instruction in English as a second language;

a GED, Adult Basic Education (ABE), or High School Diploma;

completion of approved special training or certificate courses; or

a post-secondary degree where the degree is pa rt of an approved DSS Employment and Training
program.

The above definition excludes the pursuit of a graduate degree or second four-year college degree. A

second asseeiates associate's degree may be att ained if it leads to a baehelers bachelor’s degree.

ok N -~
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AA.

AB.

AC.

AD.
AE.

AF.

AG

AH.

Al.
AJ.

The completion of a second associate's degree can be authorized only if it has a significant chance of
leading to employment.

Employment - Either part-time or full time work for which the parent/caretaker receives wages equal to
the federal minimum wage or an equivalent. It also includes periods of up to ere-menth three months
of continued child care services when parents/caretakers lose one job and need to search for another,
or when one job ends and another job has yet to start.

Family Size - The total number of persons whose needs and income are considered together. This will
always includ e the p arent(s) (natural, legal, ado ptive, step, and unmarried p artners with a child in
common) and all their dependent children under 18 living in the home.

Family Child Care Home - A plaee private residence where licensed care is provided for one to six
children who are not related to the caregiver. In some instances, care may be provided in excess of 24
hours if warranted due to the nature of the parents/caretakers work.

TANF Child Care - The name of the child care program for T ANF re cipients who work o r who are
participating in a TANF Employment and Training program. Under the DCIS Il Child Care Sub system,
this is Category 11 and 12.

Food Stamp Benefit Employment and Training - The program by which certain unemployed mandatory
and/ or voluntary Food Stamp Benefit recipients participate in activities to gain skills or receive training
to obtain regular, paid e mployment. Persons can receive child care if they need care to p articipate.
This is referred to as Food Stamp Benefit Employment & Training (FS E&T). Under the Division's DCIS
Il Child Care Sub system, this is Category 21.

In-Home Care - Care provided for a child in the child's own home by either a relative or non-relative,
other than the parent/caretaker where such care is exempt from licensing requirements.

It also refers to situations where care is provided by a relative in the relative's own home. This care is
also exempt from licensing requirements.

Income - Any type of money payment that is of gain or benefit to a family. Examples of income include
wages, social security pensions, public assistance payments, child support, etc.

Income Eligible - A family is financially eligible to rec eive child care servic es based on th e family's
gross income. It also refers to child care programs under Category 31.

Income Limit - The maximum amount of gross income a family can receive to remain financially eligible
for child care services. Current income limit is 200 percent of the federal poverty level.

Job Training/Training - A program which either es tablishes or enhances a person's job s Kkills. Such
training either leads to employment or allows a person to maintain employment already obtained. Such
training includ es, but is no tlimited to: Fo od Stamp Benefit Employment & T raining (FS EB E&T)
contracted programs, WIA sponsored training programs, recognized school vocational programs, and
on-the-job training programs.

Large Family Child Care Home - A-place-wherelicensed-ecare-isprovidedformore-than-sixbutless
than-twelve—ehildren- A private residence other than the child's residence, where child care services
are provided by a caregiver for fewer than 24 hours per day per child.

Legal Care - Care which is either licensed or exempt from licensing requirements.

Parent - The child's natural mother, natural legal father, adoptive mother or father, or step-parent.
Parental Choice - The right of parents/caretakers to choose from a broad range of child care providers,
the type and location of child care.

Protective Services - The supervision/ placement of a child by the Division of Family Services in order
to monitor and prevent situations of abuse or neglect.

Physical or Ment al Incap acity - A dysf unctional co ndition which disr upts the ch ild's no rmal
development p atterns during which the child cannot function witho ut special ca re and su pervision.
Such condition must be verified by either a doctor or other professional with the competence to do so.
Reimbursement Rates - The maximum dollar amount the State will pay for child care services.
Relative - Grandparents, aunts, uncles, brothers, sisters, cousins, and any other relative as defined by
TANF policy, as they are related to the child.
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AK.

AL.

AM.

AN.

AO.

AP.

AQ.

AR.

AS.

AT.

AU.

Residing With - Living in the home of the parent or caretaker.

SSBG - Social Services Block Grant. Under the DCIS Il Child Ca re Sub system, this is Category 31
child care.

Seamless Services - To the extent permitted by ap plicable laws, a family is ab le to re tain the same
provider regardless of the source of funding, and providers are able to provide services to children
regardless of the basis for the family's eligibility for assistance or the source of payment.

Self-Arranged Care - Child care which either parents or caretakers arrange on their own between
themselves an d pr oviders. Inth is instance, the parents/caretakers choose touseach ildcare
certificate, but the provider does not accept the State reimbursement rate for child care services. DSS
limits payment for self-arranged care to its regular provider rates. Parents/caretakers, in addition to any
parent fee th ey p ay, mu st also pay the difference b etween DSS'r eimbursement ratesandthe
providers' charge.

Self-Initiated - Client s who ente r an education or training program on their own. The education or
training program must be comparable to a Food Stamp Benefit Employment & Training (FS FB E&T) -
TANF education or training component. Self-initiated clients must receive child care services if there is
a child care need.

Special Needs Child - A child under 19 years of age whose physical, emotional, or de velopmental
needs require special care. Both the need and care must be verified by a doctor or other professional
with the eempetenee authority to do so.

Special Needs Parent/Caretaker - An adult, who because of a special need, is unable on his/her own
to care for children. The need must be verified by a doctor or other professional with the eempetence
authority to do so.

Technical Eligibility - Parents/caretakers meet requirements, other than financial, to receive child care
services based on need and category.

Verification - Written or oral documentation, demonstrating eithe r ne ed for service or sources of
income.

Purchase of Care Plus (POC+) - Care option that allo ws providers to charge most DSS clients the
difference b etween the DSS reimbursement rate up to the provider's private fee for service. The
provider receives DSS rate, the DSS determined child care parent fee if applicable, and any additional
provider-determined co-pay.

Work Force Investment Act (WIA) - Federal Legislation that consolidates Employment and Training
programs and funding stre ams. This le gislation em bodies the O ne Stop Em ployment and Training
Service system under DOL.

8 DE Reg. 1154 (02/1/05)
9 DE Reg. 572 (10/01/05)
10 DE Reg. 564 (09/01/06)
11 DE Reg. 1488 (05/01/08)

(Break in Continuity of Sections)

11003.7.3 Income Eligible/Loss of Employment or Job Transition

Parent/caretakers who lose employment or who have a gap in employment because of a transition between
jobs, can continue service for up to ere-menth three months. Child care services will cease if employment does not
begin again after this time.

11003.7.4 Income Eligible/Training

Parent/caretakers who participate in a DSS Fo od Stamp or TANF Emp loyment and Training program can
continue receiving child care services for the duration of their participation as long as:

A

the training was part of a TANF or Food Stamp Benefit Employability Development Plan; and
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there is a reasonable expect ation that the training course will lead to a job within a foreseeable time
frame (6 to 18 months), such as persons participating in apprenticeship programs, on-the-job training
programs, or vocational skill programs.

Child care services can con tinue for up to or—e-enth th ree mo nths to allo w for breaks be tween training
programs or to allow for an employment search upon completion of training.

10 DE Reg. 1007 (12/01/06)

(Break in Continuity of Sections)

11004.4.1 Explanation of Certificates
Use the following as a guide to explain the child care certificate package.

A

ok wdN -~
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Parents/caretakers can use this package to select a child care provider of their choice. However, they
must select care that is legal. Legal care is care thatis licens ed or that is exempt from licensing
requirements.
Licensed Care: In Delaware, all family child c are homes, greup-hemes; and child care cent ers must
have a license to operate. Do not allow a parent to select an unlicensed family, greup; or center child
care provider.
License-exempt Car e: The followin g pr ovider ty pes ar e exem pt from licensing requirements in
Delaware:
persons who come into the child's own home to care for the parent/caretaker's child,
relatives who provide care in their home for the parent/caretaker's child;
public or private school care,
preschools and kindergarten care, and
before and after school care programs.
Though the above pr ovider types are exempt fr om licensing requirements, they are still required to
meet certain health and safety standards. These standards are:
maintaining documentation of the child's immunization record,
safe and clean building premises,
providers and those 18 and older who live in the home where care is being provided must not have
any record of child abuse or neglect (do not allow persons to provide care where there is a known
record of abuse or neglect), and
relatives who provide care cannot be part of the welfare grant.
Once parents/caretakers know the appropriate provider to select, they also need to know how DSS will
pay for the care provided. DSS has established rates above which it will not pay (see Appendix Il for
current reimbursement rates).
Parents/caretakers will need to know thes e rates and whether or not the provider is willing to acc ept
them. If the prov ider is willing, the certificate will act just lik e a DSS contract and DSS will p ay the
provider directly less any child care fee. If the provider is not willing, the parent/caretaker will self-
arrange care with the individual provider.
If the provider contracted purchase of care slots are full, the provider may offer the p arent/caretaker
the option of receiving service as a purchase of care plus client. The provider then receives the regular
DSS subsidy from the Division, the DSS determined parent fee and any additional fee determined by
the provider from the parent/caretaker.
If the provider is not willing to accept purchase of care plus, the parent/caretaker will self-arrange care
with the individual provider. The parent/caretaker will pay the provider and submit an original receipt to
DSS for reimbursement. The parent/caretaker, however, will only receive reimbursement up to the
DSS statewide limit.
The provider will need to complete  and return the original ¢ opy of the actual child c are certificate
before Case Managers can authorize care. Relative and non-relative providers will also complete and
return the Child Abuse/ Neglect History Clearance Form or forms for all members 18 and older living in
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the home. If this form is not retu rned, discontinue care. Other exem pt providers will need to keep a
completed child /abuse and criminal h istory d eclaration statement on file for each child car e st aff
member.

F. Service will not be delayed bec ause of an incomp lete child abuse cleara nce check , but remind
parents/caretakers that D SS will not p ay for ¢ are if, after authoriz ation, the check should reveal a
history of abuse or neglect.

G. Allow parents/caretakers one month to use a certificate. If the certificate is not used within that time, it
no longer remains valid and the parents/caretakers will need to obtain a new certificate if they still wish
to receive service.

H. The original copy of the child care certificate is completed and returned by the provider. The certificate
package provides instructions for completion. The provider should keep a copy.

l. The client has 60 days from confirmation of eligibility to provide the DSS Case Manager with the name
of his/her provider. If the client fails to provide this information his/her case will close.

8 DE Reg. 1153 (2/1/05)
9 DE Reg. 572 (10/01/05)

(Break in Continuity of Sections)

11004.12.1 Less-of NeedTransition Continuing Child Care after Loss of Need
45 CFR 98.20

Under certain circumstances, DSS will continue child care for up to three months after parents/caretakers lose

their need for service. DSS will continue to authorize service for up to three months for parents/caretakers who:
lose employment and who need to search for new employment,

experience a gap in employment because of a transition between jobs,

end an education/training program and need to search for employment, or

experience a break in an education/training program.

oow»

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DiVISION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60 (7 Del.C. Ch. 60)
7 DE Admin. Code 1124

1124 Control of Volatile Organic Compound Emissions

REGISTER NOTICE
SAN #2009-10; SAN #2009-11; SAN #2009-12; SAN #2009-13

1.  Title of the Regulation:

Amendments to 7 DE Admin. Code 1124 " Control of Volatile Organic Compounds", Section 2, "Definitions";
Section 12.0, "Surface Coating of Plastic Parts"; Section 19.0, "Coating of Metal Furniture"; Section 20.0, "Coating
of Large Appliances"; Section 22.0, " Coating of Miscellaneous Metal Parts."
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2. Brief Synopsis of the Subject, Substance and Issues:

The Department proposes to revise Sections 2.0, 12.0, 19.0, 20.0 and 22.0 of 7 DE Admin. Code 1124 to
conform to Control Techniques Guidelines (CTG) documents issued by EPA. Section 182(b)(2) of the Clean Air
Act (CAA) re quires all ozone non-attainment ar eas, including Delaware, to upd ate re levant reg ulations for
Reasonably Available Control Technology (RACT) controls for emission sources covered in an EPA CTG and to
submit the regulations to EPA as State Implementation Plan (SIP) revisions. These sections of 1124 were based
upon CTG and ACT information developed in 1977, 1978 and 1994. The proposed revisions regulate the volatile
organic com pound (VOC) co ntents of ad ditional p roducts, re quire the use coating ap plication eq uipment that
provides for high transfer efficiency, and include clean-up solvent emissions in the applicability determinations.

3. Possible Terms of the Agency Action:
None.

4. Statutory Basis or Legal Authority to Act:
7 Delaware Code, Chapter 60, Environmental Control.

5. Other Regulations That May Be Affected By The Proposal:
None.

6. NOTICE OF PUBLIC COMMENT:

A hearing on thes e proposed amendments will be held on T uesday, January 5, 2010 beginning at 6pm in the
Departments Priscilla Building conference room, 156 South State Street, Dover, DE 19901. Interested parties may
submit comments in writing to David F. Fees, Air Quality Management Section, 156 South State Street, Dover, DE
19901 and/or statements and testimony may be presented either orally or in writing at the public hearing.

7. Prepared By:

David F. Fees, P. E. 302-739-9415
November 2, 2009

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A cop y of the
regulation is available at:

1124 Control of Volatile Organic Compound Emissions

DiVISION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60 (7 Del.C. Ch. 60)
7 DE Admin. Code 1125

1125 Requirements for Preconstruction Review

REGISTER NOTICE
SAN # 2009-28

1. Title of the Regulation:

7 DE Admin. Code 1 125 "Re quirements for Preconstruction Re view," 3.0, "Preve ntion o f Sig nificant
Deterioration of Air Quality."
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2. Brief Synopsis of the Subject, Substance and Issues:

7 DE Admin. Code 1125 regulates emissions of pollutants from new and modified facilities, and is organized
by attainment status of pollutants emitted relative to federal national ambient air quality standards (NAAQS); 2.0
covers non-attainment and 3.0 covers attainment areas.

This action is to amend 3.0 of 7 DE Admin. Code 1125 to cite explicitly that nitrogen oxides (NOx)is a
precursor to the formation of ground-level ozone. EPA requires this revision (see 73 FR 16205, March 27, 2008)
because they have d etermined the regulatory language is not clear that nitrogen o xides (NO,), in ad dition to

volatile organic compounds, is a ground-level ozone precursor.

This action has no immediate impact because all of Delaware is classified as non-attainment of the ground-
level ozone national ambient air quality standard (NAAQS), and regulated under 2.0 of 7 DE Admin. Code 1125.
2.0 clearly states that NO, is a precursor to the formation of ground-level ozone.

3. Possible Terms of the Agency Action:
None.

4. Statutory Basis or Legal Authority to Act:
7 DE Code, Chapter 60, Environmental Control.

5. Other Regulations That May Be Affected By The Proposal:
None.

6. Notice of Public Comment:

There will be a hearing on this pr oposed amendment on J anuary 5, 2010 beginning at 6 pmin DNREC's
Priscilla Building Conference Room, 156 South State Street, Dover, DE 19901. Inte rested parties may submit
comments in w riting to R onald Amirikian, Air Qua lity Management Section, 156 South State Street, Dover, DE
19901 and/or statements and testimony may be presented either orally or in writing at the public hearing.

7. Prepared By:
Ronald A. Amirikian
October 13, 2009

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A copy ofthe
regulation is available at:

1125 Requirements for Preconstruction Review

DivISION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60, (7 Del.C. Ch. 60)
7 DE Admin. Code 1138

REGISTER NOTICE
SAN # 2009-09

1. Title of the Regulations:
1138 Emission Standards for Hazardous Air Pollutants for Source Categories
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2. Brief Synopsis of the Subject, Substance and Issues:

Under Section 112(k) of the 1990 Clean Air Act Amendments, Congress mandated that the EPA identify 30 or
more hazardous air pollutants (HAPs) that posed the greatest threat to public health in urban areas, to identify the
small area sources that emit those pollutants and to develop regulations to reduce the emission of HAPs. In 1999,
the EPA identified 33 HAPs that posed the greatest threat to public health and has, since that time, identified over
60 new area source categories for which regulations are being developed.

In January 2008, the EPA promulgated another of these area source category standards that will affect existing
and fu ture De laware so urces; the area so urce standard for p aint stripping and miscellan eous surface coating
operations under 40 CFR Part 63 Subpart HHHHHH.

Delaware is proposing to amend Regulation 1138 by adding a new Section 14 that covers miscellaneous parts
or pr oducts sur face co ating operations. The pur pose of this pr oposed am endmentis to provide incr eased
protection for Delaware citizens against a variety of potential adverse health effects linked to a long term exposure
to cadmium, chromium, lead, manganese, or nickel compounds. In addition, some of these compounds, except the
manganese ¢ ompounds, ar e cla ssified as known or probable human carcinogens by th e EPA. The p roposed
amendment will provide greater consistency between Delaware's air toxics standards for these types of operations
and the rec ently promulgated federa | standard (40 CFR P art 63 Subp art H HHHHH) on which this proposed
amendment is heavily based. In addition, this amendment proposes to include more health protective requirements
that currently exist in similar area source air toxics standards found in Regu lation 1138 and other Delaware air
regulations.

3. Possible Terms of the Agency Action:
None

4. Statutory Basis or Legal Authority to Act:
7 Delaware Code, Chapter 60

5. Other Regulations That May Be Affected By The Proposal:
None

6. Notice of Public Comment:

Statements and te stimony may be presented either orally orin wr iting ata public he aring to be held on
Tuesday, January 5, 2010 beginning at 6:00 PM in the DNREC's Priscilla Building Conference Room, 156 S. State
Street, Dover, DE. Interest ed p arties may submit co mments in writing to: Jim Snead, DNREC Air Quality
Management Section, 715 Grantham Lane, New Castle, DE 19720.

7. Prepared By:
James R. Snead (302) 323-4542 james.snead@state.de.us October 5, 2009

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A cop y of the
regulation is available at:

1138 Emission Standards for Hazardous Air Pollutants for Source Categories
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DiviSION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60 (7 Del.C. Ch. 60)
7 DE Admin. Code 1141

REGISTER NOTICE
SAN # 2009-28

1. Title of the Regulation:

To amend 7 DE Admin. Code 1141 “Limiting Emissions of Volatile Organic Compounds from Consumer and
Commercial Prod ucts” by r evising Section 3 .0 “Por table Fue | Co ntainers,” and to re vise Dela ware S tate
Implementation Plan (SIP) for attainment of ground-level ozone standard.

2. Brief Synopsis of the Subject, Substance and Issues:

Delaware adopted Section 3.0 of 7 DE Admin. Code 1141 in January 2001 in order to reduce volatile organic
compound (VOC) emissions from portable fuel containers (i.e., gas cans). Effective January 1, 2009, the EPA
began to re gulate emissions fro m portable fuel containers under a fe deral rule (37 FR 8428). The federal rule
provides for be tter emission control of portable fuel containers, and th erefore achieving greater VO C e mission
reductions than the current Delaware regulation. As such, DNREC proposes that 3.0 of 7 DE Admin. Code 1141
not apply to portable fuel containers manufactured on and after January 1, 2009, and that Delaware rely on the
federal rule to control emissions from this source.

Also, DNREC proposes to make a corresponding revision to its ozone SIP, demonstrating that the revision to
Section 3.0 of 7 DE Admin. Code 1141 and the reliance on the new federal rule will not adversely im pact
Delaware’s efforts for attaining the ozone air quality standard.

3. Possible Terms Of The Agency Action:
None.

4. Statutory Basis or Legal Authority To Act:
7 Del.C. Chapter 60, Environmental Control.

5. Other Regulations that may be Affected by the Proposal:
None.

6. Notice of Public Comment:

The revised Section 3.0 of 7 DE Admin Code 1141 and the proposed ozone SIP revision are available for
public review at DNREC’s Air Qualit y Management Section (AQMS) offices in both Dover and New Castle. A

public hearing w ill be held on January 5, 2 010, beginning at 6:0 0 pm, in AQMS Con ference Room, 2" Floo r,
Priscilla Building, 156 South State Street, Dover, DE 19901. Comments on the regulation revision and the related
SIP revision can be sent to AQMS at the above address, or presented at the hearing.

7. Prepared By:
Frank F. Gao, Phone: (302) 323-4542 Date: October 29, 2009
E-Mail: Frank.Gao@state.de.us

1141 Limiting Emissions of Volatile Organic Compounds from Consumer and Commercial Products

(Break in Continuity of Sections)

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009



http://www.awm.delaware.gov/Pages/default.aspx

PROPOSED REGULATIONS 793

42004 xx/xx/2010

3.0 Port

able Fuel Containers

3.1 Applicability

3.2

3.1.1  The provisions of 3.0 of this regulation apply to any person who sells, supplies, offers for sale, or

manufactures for sale portable fuel container (or containers) or spout (or spouts) or both portable
fuel container (or containers) and spout (or spouts) for use in the State of Delaware; except:

3.1.1.1 Safety cans meeting the requirements of 29 CFR 1926, Subpart F.
3.1.1.2 Portable fuel containers with a nominal capacity less than or equal to one quart.

3.1.1.3 Rapid refueling devices with nominal capacities greater than or equal to four gallons provided
such de vices are designed fo ruse in officially sa nctioned off-highway motorcycle
competitions, and either create a leak-proof seal against a stock t arget fuel tank or are
designed to operate in conjunction with a receiver permanently installed on the target fuel
tank.

3.1.1.4 Portable fuel tanks manufactured specifically to deliver fuel through a hose attached between
the portable fuel tank and an outboard engine for the purpose of operating that outboard
engine.

3.1.2 Compliance with the requirements of 3.0 of this regulation does not exempt any spill-proof system

or spill-proof spout from compliance with other applicable Federal or State requirements.

3.1.3 The requirements of 3.0 of this regulation apply enand-afterJanuary-+-20603; to any portable fuel

container or spo ut or both p ortable fu el container a nd spout ma nufactured b etween befere
January 1, 2003 and December 31, 2008, inclusive, e xcept that any portable fuel container or
spout or both portable fuel container and spout manufactured before January 1, 2003 that does
not meet the requirements of 3.0 of this regulation, may be sold, supplied, or offered for sale until
January 1, 2004, provided that the date of manufacture or a date code, representing the date of
manufacture, is clea rly displa yed on th e po rtable fuel con tainer or spout. Note: Port able fuel
containers became regulated under federal regulation 37 FR 8428 effective January 1, 2009.

3.1.4  Any person subject to any requirement of 3.0 of this regulation may comply with a n alternative

control plan that has been approv ed by the Department and the U. S. EPA as part of Delaware's

State Implementation Plan.
Definitions.
For the purpose of 3.0 of this regulation, the following definitions apply:
“Fuel” means a hydrocarbon mixture used to power any spark ignition internal combustion engine.
“Manufacturer” me ans any p erson who imports, m anufactures, pr oduces, a ssembles, p ackages,
repackages, or re-labels a portable fuel container or spout or both portable fuel container and spout.
“‘Nominal capacity” means the volume, indicated by the manufacturer that represents the maximum
recommended filling level.
“‘Outboard engine” means a spark-ignition marine engine that, when properly mounted on a marine
watercraft in the operating position, houses the engine and drive unit external to the hull of the marine
watercraft.
“‘Permeation” means the process by which individual fuel molecules may penetrate the walls and
various assembly components of a portable fuel container directly to the outside ambient air.
“Person” means any individual, public or private corporation, political subdivision, government agency,
department or bureau of the State, municipality, industry, co-partnership, association, firm, estate or
any legal entity whatsoever.
“Portable fuel container” means any container or vessel with a nominal capacity of ten gallons or less
that is intended for reuse and that is designed or used primarily for receiving, transporting, storing, and
dispensing fuel.
“Spill-proof spout” means any spout that complies with all of the performance standards specified in
3.3.2 of this regulation.
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“Spill-proof system” means any configuration of portable fuel container and firmly attached spout that
complies with all of the performance standards in 3.3.1 of this regulation.

“Spout’ means any device that can be firmly attached to a portable fuel container, through which the
contents of a portable fuel container can be dispensed.

“Target fuel tank” means any receptacle that receives fuel from a portable fuel container.
3.3 S tandards.

3.3.1  No person subject to the requirements of 3.0 of this regulation shall sell, supply, offer for sale, or
manufactures for sale portable fuel container (or containers) or spout (or spouts) or both portable
fuel container (or containers) and spout (or spouts) for use in the State of Delaware which does
not:

3.3.1.1 Have an automatic shut-off that stops the fuel flow before the target fuel tank overflows.
3.3.1.2 Automatically close and seal when removed from the target fuel tank, and remain completely
closed when not dispensing fuel.
3.3.1.3 Have only one opening for both filling and pouring.
3.3.1.4 Provide a fuel flow rate and fill level of:
3.3.1.4.1 not less than one-half gallon per minute for portable fuel containers with a no minal
capacity of:
3.3.1.4.1.1 less than or equal to 1.5 gallons and fills to a lev el less than or equal to one inch
below the top of the target fuel tank opening; or
3.3.1.4.1.2 greater than 1.5 gallons but less than or equal to 2.5 gallons and fills to a lev el
less than or equal to one inch below the top of the target fuel tank opening if the spill-
proof system clearly displays the phrase "Low Flow Rate" in type of 34 point or greater
on each spill-proof system or label affixed thereto, and on the accompanying package,
if any; or
3.3.1.4.2 not lessthanon e gallonper minute for po rtable fue |l containers with a no minal
capacity greater than 1.5 gallons but less than or equal to 2.5 ga llons and fills to a
level less than or equal to 1.25 inches below the top of the target fuel tank opening; or,
3.3.1.4.3 not less than two gallons per minute for p ortable fu el c ontainers with a n ominal
capacity greater than 2.5 gallons.
3.3.1.5 Meet a permeation rate of 0.4 grams per gallon per day or less.
3.3.1.6 Have a warranty from the manufacturer for a period of not less than one year against defects
in materials and workmanship.
3.3.2 No person subject to the requirements of 3.0 of this regulation shall sell, supply, offer for sale, or
manufacture for sale any spout for use in the State of Delaware, which does not:

3.3.2.1 Have an automatic shut-off that stops the fuel flow before the target fuel tank overflows.
3.3.2.2 Automatically close and seal when removed from the target fuel tank, and remain completely
closed when not dispensing fuel.
3.3.2.3 Provide a fuel flow rate and fill level of:
3.3.2.3.1 not less than one-half gallon per minute for portable fuel containers with a no minal
capacity of:
3.3.2.3.1.1 less than or equal to 1.5 gallons and fills to a level less than or equal to one inch
below the top of the target fuel tank opening; or,

3.3.2.3.1.2 greater than 1.5 gallons but less than or equal to 2.5 gallons and fills to a level less
than or equal to one inch below the top of the target fuel tank opening if the spill-proof
spout clearly displays the phrase "Low Flow Rate" in type of 34 point or greater on the
accompanying package, or for spill-proof spouts sold without packaging, on either the

spill-proof spout or a label affixed thereto; or,
3.3.2.3.2 not less thanon e gallon p er minute for po rtable fue |l containers with a no minal

capacity greater than 1.5 gallons but less than or equal to 2.5 ga llons and fills to a
level less than or equal to 1.25 inches below the top of the target fuel tank opening; or,
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3.3.2.3.3 not less than two g allons per minute for po rtable fue | containers with a no minal
capacity greater than 2.5 gallons.
3.3.2.4 Have a warranty from the manufacturer for a period of not less than one year against defects
in materials and workmanship.
3.4T  esting Procedures.

Any man ufacturer subject to the r equirements of 3.3 of this regulation sh all pe rform th e following
compliance tests in accordance with test methods and procedures stated, or as otherwise approved by
the Department and the Administrator of the EPA. Records of compliance testing shall be maintained
for as long as the product is available for sale in Delaware, and test results shall be made available to
the Department within 60 days of request.

3.4.1 The following tests shall be carried out to determine compliance with 3.3.2 of this regulation prior
to the product being manufactured for sale in Delaware:

3.4.1.1 "Test Method 510, Automatic Shut-Off Test Procedure for Spill-Proof Systems and S pill-Proof
Spouts" ad opted by California Air Res ources Board (CARB) on July 6,2000. This te st
method is hereby adopted by reference.

3.4.1.2 "Test Method 511, Automatic Closure Test Procedure for Spill-Proof Systems and S pill-Proof
Spouts" adopted by CARB on July 6,  2000. This test method is her eby a dopted by
reference.

3.4.1.3 "T est Method 512, Determination of Fuel Flow Rate for Spill-Proof Systems and S pill-Proof
Spouts" adopted by CARB on July 6,  2000. This test method is her eby a dopted by
reference.

3.4.2 The following tests shall be carried out to determine compliance with 3.3.1 of this regulation prior
to the product being manufactured for sale:

3.4.2.1 All of the test procedures stated in 3.4.1 of this regulation.
3.4.2.2 "Test Method 513, D etermination of Permeation Rate for Spill-Proof Systems," adopted by
CARB on July 6, 2000. This test method is hereby adopted by reference.
3.5 Administrative Requirements.
3.5.1  Any manufacturer subject to the requirements of 3.3.1 of this regulation shall clearly display on
each spill-proof system:
3.5.1.1 the phrase "Spill-Proof System";
3.5.1.2 a date of manufacture or representative date code; and
3.5.1.3 arepresentative code id entifying the p ortable fuel container or portable fuel con tainer and
spout as subject to and complying with the requirements of 3.3.1 of this regulation.

3.5.2 Any person subject to the re quirements of 3.3.2 of th is regulation shall clearly display on the
accompanying package, or for spill-proof spouts sold without packaging, on either the spill-proof
spout or a label affixed thereto:

3.5.2.1 the phrase "Spill-Proof Spout";

3.5.2.2 a date of manufacture or representative date code; and

3.5.2.3 a representative code identifying the spout as subject to and complying with the requirements
of 3.3.2 of this regulation.

3.5.3 Any manufacturer subject to 3.5.1 or 3.5.2 or both 3.5.1 and 3.5.2 of this regulation shall file an
explanation of bo th th e d ate cod e an d re presentative co de wit ht he De partment p riort o
manufacturing the product for sale in the State of Delaware.

3.5.4 Any person subject to 3.5.1 or 3.5.2 or both 3.5.1 and 3.5.2 of this regulation shall clearly display a
fuel flow rate on eac h spill-proof system or spill-proof spout, or label affixed thereto, and on any
accompanying package.

3.5.5 Any person subject to 3.5.2 of this regulation shall clearly display the make, model number, and
size of those portable fuel containers the spout is designed to accommodate.
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3.5.6  Any person not subject to or no tin compliance with 3.3 of this r egulation may not display the
phrase " Spill-Proof Sy stem" or "Spill-Proof Spout" ont he portable fuel ¢ ontainer or spout,
respectively, on any sticker or label affixed thereto, or on any accompanying package.

3.5.7 Any person subject to and complying with 3.3 of this regulation, that due to its de sign or other
features, cannot be used to r efuel on-road motor vehicles sh all clearly display the phrase "Not
Intended For Refueling On-Road Motor Ve hicles" in type of 34 point or greater on each of the
following:

3.5.7.1 For a portable fuel container or portable fuel container and spouts sold together as a spill-proof
system, on the system or on a label affixed thereto, and on the accompanying package, if
any; and

3.5.7.2 For a spill-proof spout sold separately from a spill-proof system, on either the spill-proof spout,
or a label affixed thereto, and on the accompanying package, if any.

5 DE Reg. 1497 (01/01/02)

5 DE Reg. 1759 (03/01/02)

5 DE Reg. 1125 (11/01/02)

10 DE Reg. 868 (11/01/06)

12 DE Reg. 347 (09/01/08)

DiviSION OF AIR AND WASTE MANAGEMENT
TANK MANAGEMENT BRANCH

Statutory Authority: 7 Delaware Code, Chapters 60 and 74 (7 Del.C. Ch. 60 & 74)
7 DE Admin. Code 1351

SAN # 2008-20 and 2008-23

1. Title of the Regulations:
1351 Delaware Regulations Governing Underground Storage Tank Systems

2. Brief Synopsis of the Subject, Substance and Issues:

The Delaware Regulations Governing Underground Storage Tank Systems were first effective July 11, 1986.
The most recent revision date is January 11, 2008. The DNREC is proposing changes to the UST Regulations to
incorporate fe deral requirements, to add clarifying language, and to ensure the greatest p rotection of human
health, safety and the environment in Delaware.

The changes to the Delaware UST Regulations are proposed for the following reasons:

* Addition of requirements for a Tank Operator training program are required by the Federal Energy Pol-
icy Act of 2005 (EPACT). The EPACT requires the state to promulgate regulations by August 8, 2009.

* Requirements prohibiting the installation of new USTs within specific distances of public, industrial and
domestic wells have been added to ensure protection of drinking water supplies.

« Clarification language added to specific sections in response to public comment requesting such.

» Corrections to errors in January 11, 2008 edition of the UST Regulations

» Corrections and Additions to conform to Federal requirement that State regulations are atleast as
stringent as the Federal UST regulations

3. Possible Terms of the Agency Action:
None
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4. Statutory Basis or Legal Authority to Act:
7 Del.C. Chapter 74, 7 Del.C. Chapter 60

5. Other Regulations that May be Affected by the Proposal:
N/A

6. Notice of Public Comment:

The DNREC will conduct a Public Hearing on T uesday, January 12, 2010. The hearing is scheduled to begin
at 6:00pm in the conference room at the DNREC office located at 391 Lukens Drive, New Castle, DE. The public
and interested parties are invited to attend the hearing and to make comments orally or in writing at the hearing.
Written comments not presented at the hearing should be addressed to Ms. Jill Williams Hall, DNREC/TMB, 391
Lukens Drive, New Castle, DE 19720 and must be received by the Department by the end of the comment period,
as designated by the hearing officer at the hearing.

Copies of the pr oposed r egulations ar e a vailable on line at http://www .dnrec.delaware.gov/info/Pages/
Rules.aspx

Copies may be viewed during regular business hours at the following DNREC offices:
DNREC, 391 Lukens Drive, New Castle, DE
DNREC, R&R Building, 89 Kings Highway, Dover, DE
DNREC, Route 113, Sussex Suites, Unit #6, Georgetown, DE

7. Prepared by:
Jill Williams Hall, Planner 1V, 395-2500, 3/6/09, jill.hall@state.de.us

Regulation Reference Proposed Change

"Effective Date of Regu lations" thro ughout|Date these Re gulations became effective inserted = Janu ary 11,
Regulations 2008

PARTA

Part A, 1.2.2. Add 1.2.2.5. "Wastewater treatment tank systems"

Part A, 1.2.2. Add "with the e xception of requirements in Part A, 1.3. and Part
E..."

Part A, Definitions, Class A, B, C Operators |Class A,B and C Operator definitions for Operator Training

Part A, Definitions, Containment Sump Added "Piping" to Containment Sump definition to capture transition

sumps in the definition
Part A , Definitions Heating Fuel U ST|Clarification added to d efine Heating Fuel UST as one connected

System directly to heat generating equipment
Part A, De finitions, Dome stic, Public a nd|Added definition of Public well, Industrial well and Domestic well for
Industrial Wells new UST citing requirements

Part A, Definitions, Regulated Substance Verbage in definition of 'Petroleum” that was inadvertently deleted
in Jan 2008 promulgation added.

Part A, Definitions -Secondary Containment |Deleted "primary containment"

Part A, Definitions, Tank Clarification added to define a "t ank" solely a s the st ationary
storage vessel and not any of the Ancillary equipment

Part A, Definitions Pipe Added "line" to mean the same as "pipe"

Part A, Definitions, UST System means an Underground S torage T ank, conn ected u nderground

product, vent and vapor recovery Piping and its associated Ancillary
Equipment, an d cont ainment systems and all appurtenances.
Appurtenances added to i nclude equipment such as spill
containment as part of the UST System.
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Part A, definitions

Add "Consumptive Use HF UST System" and "Non-Consumptive
Use HF UST System*

Part A, definitions

Delete "Heating Fuel UST"

Part A, Definitions

Modify definition of "Non-Commercial"tor emove r eference to
specific Regulated Substances

Part A, definitions

Tangible net worth ...and all probable future economic benefits

Part A, 4.1.1.

Change "protection" to "Detection"

Part A, 4.1.5.

Add tank registration fee req.for Consumptive Use HF UST systems

Part A, Section 4.1.5.

change "tank fee" to "Tank registration fee" to mirror statute

Part A, Section 4.1.7.

"change in product stored" to d efined term "Change in Substance
Stored". Added Retrofit and Upgrade to list of changes to the UST
System that require notification to the Dept.

Part A, Section 4.4.11.

Added Upgrade and Retrofit records to documentation that must be
given to a new Owner

Part A, Section 4.6.10.

Correction of title of the State of Delaware Fire Regulations

Part A, Se ction4.6.12.,
Notification Requirements

Installation

changed 'tank' to 'UST System" for clarification

Part A, 5.1.3.3.

Added requirement that repair records be ke pt for the life of the
UST system to comply with federal requirements

Part A, Section 10

Added Operator Training requirements as required by th e federal
Energy Policy Act

PART B

Part B

All titles changed to "excluding Consumptive Use Heating Fuel"

All applicable sections

Spill protection and Overfill pr otection changed to Spill prevention
and Overfill prevention

Part B, §1.2.4. & §1.2.5.

For UST Systems installed after the revised 2008 Regulations are
effective - Added minimum distance re quirements from dom estic,
public and industrial w ellstoa new UST System to mirror the
Delaware Regulations Gov erning the Con struction and Use of
Water Wells.

Part B, Section 1.2.3.3.

change "tank location" to "UST System location" for clarification

Part B, Section 1.4.3.3.

Containment sumps installedto meet se condary co ntainment
requirements mu st comp ly with th e testin g a nd m aintenance
requirements for containment sumps

Part B, Section 1.4.3.4.

Interstitial mon itoring inst alled to meet se condary co ntainment
requirements must comp ly with the pr eventative m aintenance
requirements for interstitital monitoring in Section 1.9.4.4.

Part B, Section 1.9.1.3.

change "tank tightness test" to "UST System tightness test"

Part B, 1.9.1.1.4. Added .... Release Detection on all UST Systems.... "Is operational
prior to Regulated Substance being placed in the UST System"
Part B, 1.9.2.1.2 Add ...Automatic tank gauge performing tank tightness testing at a

minimum of once every 30 calendar days"

PartB, 1.9.3.1.1.7. and 1.9.3.1.1.8.

Add: ForUST systems storing ethanol blended Regulated
Substance with a storage capacity ....

Part B, 1.9.3.1.1.9.2.

Change "Reg ulated Subst ance" to "calculated da ily in ventory"
....For any day in which there is a loss of five percent (5%) or more
of the calculated daily inventory

Part B, Section 1.9.3.1.1.

Changed "o nce awee k"to"on ceevery 7 cale ndard ays" for
clarification

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 799

Part B, Section 1.9.3.1.1.9.1.

Inventory reconciliation: Changed "onc e during each calendar
month" to "at the end of each calendar month"

Part B, Section 1.9.3.3.

Automatic systems utilized for  performing inventor y procedures
must comply with preventative maintenance program requirements
in Section 1.9.5.3.

Part B, Section 1.9.4.2.

Change "once during each ca lendar m onth" to "o nce e very 30
calendar days" for Interstitial monitoring testing when used for tank
release detection to meet federal requirements

Part B, Section 1.9.4.3.

Added - interstitial mon itoring equ ipment must be capable of
producing are record of Release detection monitoring results.

Part B, Section 1.9.5.1.3.

Change "once during each ca lendar m onth" to "o nce e very 30
calendar days" for A TG whe n use d for t ank re lease detection to
meet federal requirements

Part B, Section 1.9.5.1.4.

Added - Records of ATG tests must be kept for the life of the UST
System

Part B, 1.9.5.3.1.

words added: "Inspection of the ATG console for proper printer
operation”

Part B, 1.17.1.

Add ...Suction Piping shall operate at less than atmospheric
pressure and.."

Part B, Section 1.19.1.4.

Line Lea k Detector T esting - Dele ted "in accor dance with
manufacturer's test protocols" as not all manufacturer's have a test
protocol. Added te sting must be do ne in-line un der no rmal
operating conditions. Eliminates "bench testing" of LLD.

Part B, Section 1.19.2.3.

Added language to allow continuous interstitial monitoring of double
wall piping in leiu of an a nnual piping tightness test. Ina dvertently
omitted in Jan 2008 draft.

PartB, 1.19.3. - 1.19.3.1.6.

Section deleted: "L ine L eak Detector & T ightness T est
Requirements for Double Wall Piping Systems"

Part B, Section 1.20.3.

Added requirements for D/W Suction Piping sy stems to utilize to
comply with release detection requirements

Part B, 1.21.2. Delete "one of"
Part B, 1.21.7. Delete "calendar"
Part B, 1.21.8. Added: Double wall spill containment with interstitial monitoring are

exempt from annual testing if the sensors are tested annually.

Part B, 1.21.8.1. and 1.21.8.2.

Deleted

Part B, Section 1.21.8.

Added specific requirements for interstitial monitoring of double wall
spill containment for clarification

Part B, 1.22.3.4.

Deleted "(s)"

Part B, 1.22.2.3.

Deleted "in a container"

Part B, 1.24.2.7.

Section divided into 2 sentances for clarification. No requirements
changed.

Part B, Sections 1.24.2.8.

Added requirements: Before a repair can be made to a Sacrificial
Anode CP syst em, result s of the 2 mos trecent CP tests and
release detection records must be submitted to the Dept.

Part B, 1.24.2.8.

Add "Repair or replacement"”

Part B, Section 1.24.2.9.

Added: No internal assesment will be accepted for the purpose of
determing the integrity of an UST System if the tank has an internal
lining.
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Part B, 1.24.2.10.

Added "Impressed Current Cathodic Protection systems s hall not
be utilized as a Rep air, Up grade or Re placement for a failed
Sacrificial Anode Cathodic Protection system after January 1, 2008.

Part B, 1.25.2.

Added: Double wall cont ainment sumps with inter stitial monitoring
are exempt from annual testing if the sensors are tested annually.

Part B, Section 1.25.6

Added: "Owners and Operators sh all im mediately remove water ,
Regulated Su bstance orde bristha ta ccumulatesina ny
Containment Sump"

Part B, 1.25.6. and 1.29.7.4.

change "immediately" to "immediately upon discovery"

Part B, 1.27.1.

Added "sensors utilized for Release Detection"

Part B, 1.27.2.

Owners and Operators shall perform a functionality test of all sump
and interstitial sensors ata minimum of once e very twelve (12)
months in accordance with the manufacturer’s specifications or as
directed by the Department to verify proper sensor operation.

Part B, Section 1.27.3.

All sensors installed ina sump for the p urpose of de tecting a
Release from the UST System shall be installed no more than 1"
from the bottom of the sump.

Part B, Section 1.28.

Changed section to include Retrofit and Upgrade requirements in
addition to Repair Requirements; added site assessment req. and
record documentation

Part B, Section 1.28.2.

Crossr eferenced r equirementto reportab normal o perating
conditions with Part E, Section 1.2.

Part B, 1.29.2.1.2

ATG performing tank tightness test "at a minimum of once every 30
calendar days"

Pat B, Section 1.29.3.3

Added op tion to use  modified inventory con trol p rocedures to
comply with inventory control req. for Used Oil USTs.

Part B, 1.29.4.3.2.

Add requirement the stick r eadings for manual tank gauging must
be an average of 2 consequtive stick readings

Part B, 1.29.4.3.3.

Added " th e change in Tank volume shall be calculated from the
difference in the average beginning and average ending liquid level
measurements and..."

Part B, 1.29.4.3.4.

change "monthly tank volume" to " 4 most recent change in tank
volume numbers calculated in 1.29.4.3.3. of this Part shall be
averaged and this test average..."

Part B, 1.29.4.3.5.

change "tank volume" to "tank volume test average"

Part B, Section 1.29.5.

Added requirements for m odified in ventory con trol for Used Oll
USTs.

Part B, 1.29.5.1.2.

Deleted requirement for water re moval with in 7 da ys; Added
requirement that DNREC be notified if water changes more than 2
inches

Part B, 1.29.6.1.4.

Added "the amount of used oil removed from the UST shall be
recorded”

Part B, 1.29.7.7.

Added requirements for exemption from testing for double wall spill
prevention devices with interstitial monitoring on Used Oil USTs

Part B, Section 1.30.4.

Added requirement for piping on e mergency ge nerator UST
Systems that

Part B, 1.30.4.

Added requirement that emergency generator s cannot utilize a
piping tightness test to comply with piping release detection; must
use interstitial monitoring
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Part B, Section 1.31

Routine Inspection: Changed 'once every calendar month' to "an
interval no less frequently than once every 28-31 calendar days" to
accommodate months with days ranging from 28-31 days

Part B, 1.31.1.5.

Added: manual check of emergency shut of f valves to ro utine
inspection requirements

Part B, Section 1.32.3.3.

Deleted requirement that lined USTs be inspected as lining cannot
be used to meet corrossion protection requirements.

Part B, Section 2.2.3.

change "Tank Facility" to "UST System Facility"

Part B, Section 2.4.2.3.

Change "once during each ca lendar m onth" to "o nce e very 30
calendar days" for clarification

Part B, 2.4.4.

Deleted

PartB, 2.9.1.1.4.

Added .... Release Detection on all UST Systems.... "Is operational
prior to Regulated Substance being placed in the UST System"

PartB, 2.9.2.1.2

Add ...Automatic tank gauge performing tank tightness testing at a
minimum of once every 30 calendar days"

Part B, Section 2.9.3.1.1.

Changed "o nce awee k"to"on ceevery 7 cale ndard ays" for
clarification

Part B, Section 2.9.3.1.1.9.1.

Inventory reconciliation: Changed "onc e during each calendar
month" to "at the end of each calendar month"

Part B, 2.9.3.1.1.9.2.

Change "Reg ulated Subst ance" to " calculated daily inventory"
....For any day in which there is a loss of five percent (5%) or more
of the calculated daily inventory

Part B, Section 2.9.3.1.1.9.4.

Added requirement that automatic systems utilized for performing
inventory must comply with preventative maintenance requirements

PartB, 2.9.5.1.5.1.

words added: "Inspection of the ATG console for proper printer
operation"”

Part B, Section 2.9.5.1.3.

Change "once during each ca lendar m onth" to "o nce e very 30
calendar days" for A TG whe n used for t ank re lease detection to
meet federal requirements

Part B, 2.9.6.5.3. and 2.9.8.5.3.

Change "Free Product" to "LNAPL"

PartB, 2.9.6.6.3.2. and2 .9.8.6.3.2. a nd
2.9104.3.2.

Add ..."and the results reported to the owner or operator within 21
days"

Part B, 2.9.8.6.2. & 2.9.8.6.3.

Changed "tested" to "testing" and "sampled" to "sampling"

Part B, 2.9.9.9.3.

Change "31" to "30" days

Part B, Section 2.9.9.9.2. And 2.9.9.9.5.

change "Tank system" to "UST System"

Part B, Section 2.9.10.4.3.

Change "on ce during each calen dar mon th" to "on ce every 30
calendar days" for clarification

Part B, Section 2.16.1.3.

Changed time frame for repair of cathodic protection systems on
metallic piping from 30 to 60 days to be consistent with time frames
for repair of cathodic protection on Tanks.

Part B, Section 2.16.1.5.

Clarification language add ed to de fine what 're store catho dic
protection” requires

Part B, 2.18.1.

Added su ction pipin g sh all " operate at less than atmospheric
pressure"

Part B, Section 2.20.1.4.

Line Lea k Detector T esting - Dele ted "in accor dance with
manufacturer's test protocols" as not all manufacturer's have a test
protocol. Added te sting must be do ne in-line un der no rmal
operating conditions. Eliminates "bench testing" of LLD.
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Part B, Section 2.20.2.3.2.

Changed "automatict ank gau ge"to "inter stitial m onitoring
equipment” for clarification

Part B, Section 2.20.2.3.5.

Cross referenced with Section 2.26 for clarification

Part B, Section 2.21.3.

Added requirements for D/W Suction Piping sy stems to utilize to
comply with release detection requirements

Part B, Section 2.22.7.

Added specific requirements for interstitial monitoring of double wall
spill containment for clarification

Part B, 2.22.2.

Delete "one of"

Part B, 2.22.7.

Added: Double wall spill containment with interstitial monitoring are
exempt from annual testing if the sensors are tested annually.

Part B, 2.22.7.1. and 2.22.7 2.

Deleted

Part B, 2.23.3.4.

Deleted "(s)"

Part B, 2.25.2.7.

Section divided into 2 sentances for clarification. No requirements
changed.

Part B, Section 2.25.2.8.

Added requirements: Before a re pair can be made to a Sacrificial
Anode CP syst em, result s of the 2 mos trecent CP tests and
release detection records must be submitted to the Dept.

Part B, 2.25.2.8.

Add "Repair or replacement"”

Part B, 2.25.2.12.

Added "Impressed Current Cathodic Protection systems s hall not
be utilized as a Rep air, Up grade or Re placement for a failed
Sacrificial Anode Cathodic Protection system after January 1, 2008.

Part B, 2.25.3.7.

Section divided into 2 sentances for clarification. No requirements
changed.

Part B, 2.25.3.8.

Add "Repair or replacement"”

Pat B, Section 2.25.2.9. and 2.25.3.9.

Added: No internal assesment will be accepted for the purpose of
determing the integrity of an UST System if the tank has an internal
lining.

Part B, Section 2.25.3.8.

Added requirement: Before a repair can be made to an impressed
current CP system, results of the 2 most recent CP test s, rectifier
reading records and release detection records must be submitted to
the Dept.

Part B, Section 2.26.1.

Added containment sump testing for sumps with sensors used for
compliance with Relea se Detection re quirements for double wall
suction piping - necessary after section 2.21.3. was added

Part B, Section 2.26.3.

Added: "Owners and Operators sh all im mediately remove water ,
Regulated Su bstance orde bristha ta ccumulatesina ny
Containment Sump"

Part B, 2.26.3. and 2.30.7.4.

change "immediately" to "immediately upon discovery"

Part B, Section 2.28.1.

Added annual testing of sensors used for continuous IM monitoring
of DW spill bucket s when used in stead of annual testing of s pill
containment

Part B, 2.28.1.

Owners and Operators shall perform a functionality test of all sump
and interstitial sensors

Part B, Section 2.28.2.

Added: All sensors installed in a sump for the purpose of detecting
a Release from the UST System shall be installed no more than 1"
from the bottom of the sump

Part B, Section 2.29.

Changed section to include Retrofit and Upgrade requirements in
addition to Repair Re quirements. Includes req. for soil sampling
and documentation submittal to DNREC.
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Part B, Section 2.29.2.

Crossr eferenced r equirementto reportab normal o perating
conditions with Part E, Section 1.2.

Part B 2.29.4.

Add "Retrofits or Upgrades”

Part B, Section 2.30.2.1.

Deleted "as prescribed in section 2.9. of this Part" as not all Used
Oil Release detection methods are listed in section 2.9.

Part B, 2.30.2.1.3.

Delete tank tightness testing as a method of Release Detection for
Used Oil USTs

Part B, Section 2.30.3.3.

Added option to use mo dified in ventory con trol pr ocedures to
comply with inventory control req. for Used Oil USTs.

Part B, Section 2.30.4.

Changed heading to "Manual Tank Gauging Requirements for Used
Oil USTs"

Part B, 2.30.4.3.2.

Add requirement that an average of 2 stick readings must be taken
for MTG

Part B, 2.30.4.3.3.

Added " th e change in Tank volume shall be ¢ alculated from the
difference in the average beginning and average ending liquid level
measurements and..."

Part B, 2.30.4.3.4.

change "monthly tank volume" to "4 most recent change in tank
volume numbers calculated in 1.29.4.3.3. of this Part shall be
averaged and this test average..."

Part B, 2.30.4.3.5.

change "tank volume" to "tank volume test average"

Part B, Section 2.30.5.

Added requirements for m odified in ventory contr ol for Used Oll
USTs.

Part B, 2.30.5.1.2.

Deleted requirement for water re moval with in 7 da ys; Added
requirement that DNREC be notified if water changes more than 2
inches

Part B, Section 2.30.6.1.

Correct section reference that is incorrect; Section 1.22. changed to
Section 2.23.

Part B, Section 2.30.6.1.3.

Deleted requirement that amount added to Used Oil be measured
and recorded; added "2.30.6.1.3. The amount of Used Oil added
shall be such that the UST is not more than ninety percent (90%)
full"

Part B, Section 2.30.6.1.3.

Added requirement for overfill prev ention on Used Oil U STs that
amount of Used Oil add ed cannot be more that 90% of ullage in
tank

Part B, 2.30.7.4.

change "immediately" to "immediately upon discovery"

Part B, 2.30.7.7.

Added requirements for exemption from testing for double wall spill
prevention devices with interstitial monitoring on Used Oil USTs

Part B, Section 2.31.1.

Added language that emergency generator USTs must comply with
all requirements of the Regulations except where modifications are
specifically listed in section 2.32.

Part B, Section 2.31.3.

Added option to use tank tightness testing OR any other approved
method in section 2.9.

Part B, Section 2.32.1.

Routine Inspection: Changed 'once every calendar month' to "an
interval no less frequently than once every 28-31 calendar days" to
accommodate months with days ranging from 28-31 days and listed
minimal parts of the UST System that must be checked

Part B, 2.32.1.5.

Added: manual check of emergency shut of f valves to ro utine
inspection requirements
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Part B, Section 2.33.3.4.

If an internally lined tank is not inspected on the required schedule
and subsequently fails an internal inspection test the tank must be
removed or closed in place.

Part B, Section 2.34.2.3.

Added "Internal Lining on Iy" to allo wable upgrades for exis ting
tanks. Inadvertently ommitted in original

Part B, Section 3.2.4.

Routine inspections are required on an Out Of Service UST System
if the system is not empty.

Part B, Section 3.3.1.

Modified requirements for USTs changing from out of service to in
service, to require testing of the system only if the UST System has
been out of service for 3 months or more

Part B, Section 3.3.1.1.

Added Section 1 to requirements to correct omission from Jan 2008
regulations

Part B, Section 3.3.1.2.

Deleted r eference to Se ction 2. 9.7. be cause t hisis 0 nly t ank
tightness testing and the requirement is for the en tire UST System
to be tightness tested as applicable.

Part B, Section 5.5.1.

5.5. "Owners an d Op erators sh all comp ly with  the
requirements of Part F of these Regulations until the UST System is
permanently Removed or Closed In Place in accordance with these
Regulations or does not store a Regulated Substance andall
requirements of Par tE o fth ese Regu lations a re co mpleted.”
Italicized wording adding for clarification

PARTC

Part C

All titles changed to "Consumptive Use Heating Fuel UST Systems"

All applicable sections

Spill protection and Overfill pr otection changed to Spill prevention
and Overfill prevention

Part C, Section 1.2.3.3.

change "tank location" to "UST System location" for clarification

Part C, Section 1.2.3.15.

Added Map of UST installation must include Domestic and
Industrial Wells within 150 foot radius of the proposed UST location

Part C, Section 1.2.4. and 1.2.5.

For UST Systems installed after the revised 2008 Regulations are
effective - Added minimum distance re quirements from dom estic,
public and industrial wellstoa new UST System to mirror the
Delaware Regulations Gov erning the Con struction and Use of
Water Wells.

Part C, Section 1.4.3.3.

Containment sumps installedto meet se condary co ntainment
requirements mu st comp ly with th e testin g a nd m aintenance
requirements for containment sumps

Part C, Section 1.4.3.4.

Interstitial mon itoring inst alled to meet se condary co ntainment
requirements must comp ly with the pr eventative m aintenance
program for interstitital monitoring in Section 1.9.4.3.

Part C, 1.9.1.1.4.

Added .... Release Detection on all UST Systems.... "Is operational
prior to Regulated Substance being placed in the UST System"

Part C, 1.9.2.1.2

Add ...Automatic tank gauge performing tank tightness testing at a
minimum of once every 30 calendar days"

Part C, 1.9.3.3.

Added: " interstitial monitoring eq uipment sh all b e ca pable of
producing a record of release detection monitoring results.

Part C, Section 1.9.3.1.1.6.4.

Added requirement that automatic systems utilized for performing
inventory must comply with preventative maintenance requirements

Part C, Section 1.9.4.1.3.

Change "o nce d uring each ca lendar m onth" to "o nce e very 30
calendar days" for ATG when used for tank release detection
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Part C, 1.9.4.3.1.

words add ed: "Inspection of the ATG console for proper printer
operation"”

Part C, 1.17.1

Added su ction pipin g sh all "ope rate atless than atmo spheric
pressure"

Part C Section 1.19.1.4.

Deleted "in accordance with m anufacturer's test pr otocols" as n ot
all manufacturer's have a test protocol. Added testing must be done
in-line und er normal operating co nditions.  Eliminates "b ench
testing" of LLD.

Part C, Section 1.19.2.3.

Added language to allow continuous interstitial monitoring of double
wall piping in leiu of an a nnual piping tightness test. Ina dvertently
omitted in Jan 2008 draft.

Part C, 1.19.3. - 1.19.3.1.6.

Section deleted: "L ine L eak Detector & T ightness T est
Requirements for Double Wall Piping Systems"

Part C, Section 1.20.3.

Added requirements for Doub le wall Suction Piping system s to
utilize to comply with release detection requirements

Part C, 1.21.2.

Delete "one of"

Part C, Section 1.21.8.

Added specific requirements for interstitial monitoring of double wall
spill containment for clarification

Part C, 1.21.8.

Added: Double wall spill containment with interstitial monitoring are
exempt from annual testing if the sensors are tested annually.

Part C, 1.21.8.1. and 1.21.8.2.

Deleted

Part C,1.22.3.4.

Deleted "be" and changed "Lines" to "Piping"

Part C, 1.24.2.7.

Section divided into 2 sentances for clarification. No requirements
changed.

Part C, Sections 1.24.2.8.

Before a repair can be made to a Sacrificial Anod e CP syste m,
results of the 2 most recent CP tests and release detection records
must be submitted to the Dept.

Part C, 1.24.2.8.

Add "Repair or replacement”

Part C, Section 1.24.2.9.

Added: No internal assesment will be accepted for the purpose of
determing the integrity of an UST System if the tank has an internal
lining.

Part C, 1.24.2.10.

Added "Impressed Current Cath odic Protection systems shall not
be u tilized as a Rep air, Up grade or Replacement for a failed
Sacrificial Anode Cathodic Protection system after January 1, 2008.

Part C, 1.25.2.

Added: Double wall cont ainment sumps with inter stitial monitoring
are exempt from annual testing if the sensors are tested annually.

Part C, Section 1.25.6.

Added: "Owners and Operators sh all im mediately remove water ,
Regulated Su bstance o rde bristha ta ccumulatesina ny
Containment Sump."

Part C, 1.25.6. change "immediately" to "immediately upon discovery"
Part C, 1.26.1. Added "sensors utilized for Release Detection"
Part C, 1.26.2. Owners and Operators shall perform a functionality test of all sump

and interstitial sensors ata m inimum of once ev ery twe lve (12)
months in accordance with the manufacturer’s specifications or as
directed by the Department to verify proper sensor operation.

Part C, Section 1.26.3.

All sensors installed ina sump for the p urpose of de tecting a
Release from the UST System shall be installed no more than 1"
from the bottom of the sump.
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Part C, Section 1.27.

Changed section to include Retrofit and Upgrade requirements in
addition to Re pair Req uirements; ad ded requirements for so il
sampling and documentation submittal to DNREC.

Part C, Section 1.27.2

Cross r eferenced r equirementto report ab normal o perating
conditions with Part E, Section 1.2.

Part C, Section 1.27.3.

Added annual testing of sensors used for continuous IM monitoring
of DW spill bucket s when used in stead of annual testing of s pill
containment

Part C, 1.27.4

Add "Retrofits or Upgrades”

Part C, Section 1.28.1

Routine Inspection: Changed 'once every calendar month'to "an
interval no less frequently than once every 28-31 calendar days" to
accommodate months with days ranging from 28-31 days

Part C, Section 1.29.3.3.

Deleted requirement that lined USTs be inspected as lining cannot
be used to meet corrossion protection requirements.

Part C, Section 2.2.3.

change "Tank Facility" to "UST Facility"

Part C, 2.4.4. Deleted
Part C, 2.5.2. Corrected section references
Part C, 2.9.1.14. Added .... Release Detection on all UST Systems.... "Is operational

prior to Regulated Substance being placed in the UST System"

Part C,2.9.2.1.2

Add ...Automatic tank gauge performing tank tightness testing at a
minimum of once every 30 calendar days"

Part C, 2.9.4.1.4.1.

words added: "Inspection of the ATG console for proper printer
operation"”

Part C, Section 2.9.5.6.2.

changed "each calendar month" to "every thirty days"

Part C, 2.9.5.6.3.2.

Add ..."and the results reported to the owner or operator within 21
days"

Part C, Section 2.9.5.7.

Correct incorrect Section reference from 2.9.6.6. to 2.9.5.6.

Part C, 2.9.7.5.3.

Change "Free Product" to "LNAPL"

Part C,2.9.76.2. & 2.9.7.6.3.

Changed "tested" to "testing" and "sampled" to "sampling"

Part C, 2.9.7.6.3.2.

Add ..."and the results reported to the owner or operator within 21
days"

Part C, Section 2.16.1.3.

Changed time frame for repair of cathodic protection systems on
metallic piping from 30 to 60 days to be consistent with time frames
for repair of cathodic protection on Tanks.

Part C, Section 2.16.1.5.

Clarification language add ed to de fine what 're store catho dic
protection" requires

Part C, 2.18.1.

Added su ction pipin g sh all "ope rate at less th an atmo spheric
pressure"”

Part C, Section 2.20.1.4.

Deleted "in accordance with m anufacturer's test pr otocols" as n ot
all manufacturer's have a test protocol. Added testing must be done
in-line und er normal operating co nditions.  Eliminates "ben ch
testing" of LLD.

Part C, Section 2.20.2.3.5.

Cross referenced with Section 2.26. for clarification

Part C, Section 2.21.3.

Added r equirements for Dou ble wall Suction Pipin g system s to
utilize to comply with release detection requirements

Part C, 2.22.2.

Delete "one of"

Part C, Section 2.22.7.

Added specific requirements for interstitial monitoring of double wall
spill containment for clarification
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Part C, 2.22.7.

Added: Double wall spill containment with interstitial monitoring are
exempt from annual testing if the sensors are tested annually.

Part C, 2.22.7.1. and 2.22.7.2.

Deleted

Part C, 2.23.3.5.

Changed "storage" to "UST" and changed "Lines" to "Piping"

Part C, 2.25.2.7.

Section divided into 2 sentances for clarification. No requirements
changed.

Part C, Section 2.25.2.8.

Before a repair can be made to a Sacrificial Anode CP system,
results of the 2 most recent CP tests and release detection records
must be submitted to the Dept.

Part C, 2.25.2.8.

Add "Repair or replacement"”

Part C, Section 2.25.2.9. and 2.25.3.9.

Added: No internal assesment will be accepted for the purpose of
determing the integrity of an UST System if the tank has an internal
lining.

Part C, Section 2.25.3.8.

Before a repair can be made to an impressed current CP system,
results of the 2 most recent CP tests, rectifier reading records and
release detection records must be submitted to the Dept.

Part C, 2.25.2.10.

Move last sentence of 2.25.2.7. to create 2.25.2.10.

Part C 2.25.2.12.

Added "Impressed Current Cath odic Protection syste ms shall not
be u tilized as a Rep air, Up grade or Replacement for a failed
Sacrificial Anode Cathodic Protection system after January 1, 2008.

Part C, 2.25.3.7. Section divided into 2 sentances for clarification. No requirements
changed.
Part C, 2.25.3.8. Add "Repair or replacement”

Part C, 2.25.3.8.3.

Add "2.25.3.8.3. Records of required rectifier readings from the date
of the most recent passed impressed current Cathodic Protection
test"

Part C, 2.26.2. Added requirements for exemption fr om te sting f or do uble wall
containment sumps with interstitial monitoring
Part C, 2.26.3. change "immediately” to "immediately upon discovery"

Part C, Section 2.26.3.

Added: "Owne rs a nd Ope rators sha Il imme diately remove water,
Regulated Su bstance o rde bristha ta ccumulatesina ny
Containment Sump."

Part C, Section 2.27.1.

Added annual testing of sensors used for continuous IM monitoring
of DW spill bucket s when used in stead of annual testing of  spill
containment

Part C, 2.27.1.

Owners and Operators shall perform a functionality test of all sump
and interstitial sensors

Part C, Section 2.27.2.

All sensors installed ina sump for the p urpose of de tecting a
Release from the UST System shall be installed at the lowest point
in the sump

Part C, Section 2.28.

Changed section to include Retrofit and Upgrade requirements in
addition to Repair Requirements; added site assessment req. and
record documentation

Part C, Section 2.28.2.

Cross r eferenced r equirementto reportab normal o perating
conditions with Part E, Section 1.2.

Part C, 2.28.4

Add "Retrofits or Upgrades”

Part C, Section 2.29.

Routine Inspection: Changed 'once every calendar month'to "an
interval no less frequently than once every 28-31 calendar days" to
accommodate months with days ranging from 28-31 days
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Part C, Section 2.31.3.4.

If an inte rnally lined HF tank is no tinspe cted on th e re quired
schedule and subsequently fails an internal inspection test the tank
must be removed or closed in place.

Part C, Section 2.32.

Reworded for clarity and added "internal lining only" to allo wable
upgrades for existing tanks. Inadvertently omitted in original.

Part C, Section 3.2.3.

Section 3.2.3. is created by splitting 3.2.2. into 2 sections. The
verbage is the same.

Part C, Section 3.2.4.

Routine inspections are required on an Out Of Service UST System
if the system is not empty.

Part C Section 3.3.1.

Modified requirements for USTs changing from out of service to in
service, to require testing of the system only if the UST System has
been out of service for 3 months or more

Part C Section 3.3.1.1.

Added Section 1 to requirements to correct omission from Jan 2008
regulations

Part C, Section 3.3.1.2.

Deleted r eference to Se ction 2. 9.7. be cause t hisis o nly t ank
tightness testing and the requirement is for the en tire UST System
to be tightness tested as applicable.

PARTD

All applicable sections

Spill protection and Overfill pr otection changed to Spill prevention
and Overfill prevention

Part D, 1.1.1.

Add "manufacturing defects"

Part D, Section 1.2.3.3.

change "Tank Facility" to "UST System Facility"

Part D, Sections 1.2.4. and 1.2.5.

For UST Systems installed after the revised 2008 Regulations are
effective - Added minimum distance re quirements from dom estic,
public and industrial wellstoa new UST System to mirror the
Delaware Regulations Gov erning the Con struction and Use of
Water Wells.

Part D, Section 1.4.3.3.

Containment sumps installed to meet se condary co ntainment
requirements mu st comp ly with th e testin g a nd m aintenance
requirements for containment sumps

Part D, Section 1.4.3.4.

Interstitial mon itoring inst alled to meet se condary co ntainment
requirements must comp ly with the pr eventative m aintenance
program for interstitital monitoring in Section 1.9.4.3.

Part D, 1.9.1.1.4.

Added .... Release Detection on all UST Systems.... "Is operational
prior to Regulated Substance being placed in the UST System"

Part D, Section 1.9.2.1.2.

Deleted ATG p erforming a t ank tigh tness test as an op tion for
Release Detection to comply with federal requirement s w hich
require interstitial monitoring

Part D, Section 1.9.3.1.1.

Changed "o nce awee k"to"on ceevery 7 cale ndard ays" for
clarification

Part D, Section 1.9.3.1.1.3.

Changed drop tube from 6 inches to 5.9 inches from tank bottom to
be consistent with Part B and C

Part D, Section 1.9.3.1.1.6.1.

Inventory reconciliation: C hanged "once during each calendar
month" to "at the end of each calendar month"

Part D, 1.9.3.1.1.7.

Change "Reg ulated Subst ance" to " calculated da ily in ventory"
....For any day in which there is a loss of five percent (5%) or more
of the calculated daily inventory

Part D, 1.9.4.4.1.

Add ..."proper printer operation”

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 809

Part D, Section 1.9.5.1.

Deleted ATG pe rforming at ank tigh tness test as an op tion for
Release Detectionto  comply with federal requirements whic h
require interstitial monitoring

Part D, Section 1.9.5.1.2.

Change "o nce during each ca lendar m onth" to "o nce e very 30
calendar days" for A TG whe n use d for t ank re lease detection to
meet federal requirements

Part D, 1.17.1

Added su ction pipin g sh all "ope rate atless than atmo spheric
pressure”

Part D, Section 1.19.1.4.

Deleted "in accordance with m anufacturer's test pr otocols" as n ot
all manufacturer's have a test protocol. Added testing must be done
in-line und er normal operating co nditions. Eliminates "b ench
testing" of LLD.

Part D, Section 1.19.2.

Deleted option for annual p iping tigh tness test for Hazar dous
Substance piping to comply with Federal requirements that require
interstitial monitoring

Part D, Section 1.19.2.1.

Added requirements for co ntinuous inter stitial mon itoring of
pressurized Pip ings ystemst o comply w ith fe deralr elease
detection requirements.

Part D, Section 1.19.3.1.3.

Change "on ce during each calen dar mon th" to "on ce every 30
calendar days"

PartD, 1.19.3. - 1.19.3.1.6.

Section deleted: "L ine L eak Detector & T ightness T est
Requirements for Double Wall Piping Systems"

Part D, Section 1.20.3.

Added requirements for D/W Suction Piping sy stems to utilize to
comply with release detection requirements

Part D, 1.21.2.

Delete "one of"

Part D, 1.21.5.and 1.25.7.

change "immediately" to "immediately upon discovery"

Part D, Section 1.21.8.

Added specific requirements for interstitial monitoring of double wall
spill containment for clarification

Part D, 1.21.8.

Added: Double wall spill containment with interstitial monitoring are
exempt from annual testing if the sensors are tested annually.

Part D, 1.21.8.1. and 1.21.8.2.

Deleted

Part D,1.22.3.4.

Deleted "(s)"

Part D, 1.24.2.7. Section divided into 2 sentances for clarification. No requirements
changed.
Part D, 1.24.2.8. Add "Repair or replacement"”

Part D, Section 1.24.2.8.

Added: Before a repair can be m ade to an impressed current CP
system, result s of the 2 most recent C P test s, rec tifier reading
records a nd release de tection re cords mu st be submitted to the
Dept.

Part D, 1.24.2.10.

Added "Impressed Current Cath odic Protection syste ms shall not
be u tilized as a Rep air, Up grade or Replacement for a failed
Sacrificial Anode Cathodic Protection system after January 1, 2008.

Part D, 1.25.2.

Added: Double wall cont ainment sumps with inter stitial monitoring
are exempt from annual testing if the sensors are tested annually.

Part D, Section 1.25.7.

Added: "Owne rs a nd Ope rators sha Il imme diately remove water,
Regulated Su bstance o rde bristha ta ccumulatesina ny
Containment Sump."

Part D, 1.27.1

Added "sensors utilized for Release Detection”
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Part D, 1.27.2. & 1.27.3.

Owners and Operators shall perform a functionality test of all sump
and interstitial sensors ata minimum of once e very twelve (12)
months in accordance with the manufacturer’s specifications or as
directed by the Department to verify proper sensor operation.

Part D, Section 1.27.4.

All sensors installed ina sump for the p urpose of de tecting a
Release from the UST System shall be installed at the lowest point
in the sump

Part D, Section 1.28.

Changed section to include Retrofit and Upgrade requirements in
addition to Re  pair Req uirements includ ing a ddition of site
assessment req and documentation submittal

Part D, Section 1.28.2.

Cross r eferenced r equirementto reportab normal o perating
conditions with Part E, Section 1.2.

Part D, 1.28.4.

Add "Retrofits or Upgrades”

Part D, Section 1.29.

Routine Inspection: Changed 'once every calendar month' to "an
interval no less frequently than once every 28-31 calendar days" to
accommodate months with days ranging from 28-31 days

Part D, Section 1.29.1.2.

Added "intrusion of water" to routine inspection requirements

Part D, Section 1.30.3.4.

If an internally lined Hazardous Substance tank is not inspected on
the required schedule and subsequently fails an internal inspection
test the tank must be removed or closed in place.

Part D, Section 2.2.3.

Section 2.2.3. is created by splitting 2.2.2. into 2 sections. The
verbage is the same.

Part D, Section 2.2.4.

Routine inspections are required on an Out Of Service UST System
if the system is not empty.

Part D Section 2.3.1.

Modified requirements for USTs changing from out of service to in
service, to require testing of the system only if the UST System has
been out of service for 3 months or more

Part D, Section 2.3.1.2.

Deleted r eference to Se ction 2. 9.7. be cause t hisis o nly t ank
tightness testing and the requirement is for the en tire UST System
to be tightness tested as applicable.

Part D, 3.3.3.

Change "Free Product" to "LNAPL"

Part D, 4.3.2.

Change "Free Product" to "LNAPL"

Part D, Section 4.5.

4.5, "Owners an d Op erators sh all comply with  the
requirements of Part F of these Regulations until the UST System is
permanently Removed or Closed In Place in accordance with these
Regulations or does not store a Regulated Substance andall
requirements of Par tE o fth ese Regu lations a re co mpleted.”
Italicized wording adding for clarification

PARTE

Part E, Section 1.1.1.2.

Changed to require notification of the DNREC hotline of an
indicated release only when required to do by Cha pter 60 statute
and regulations

Part E, Section 1.1.1.1. and 1.3.2.1.

Deleted in-state hot line number. 800 number is now nationwide.

Part E, Section 1.1.1.3.

If the phone numbers listed in these Regulations are not valid it is
the responsibility of the Person discovering the Release (changed
from Responsible Party) to take all reasonable steps to ascertain a
valid phone number.

Part E, Section 1.1.3.1.

Added Repair and Upgrade to situations where a site assessment is
required.
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Part E. 1.1.3.10.

Added "1.1.3.10. Release D etectionre quiredu nderth ese
Regulations indicates a Release may have occurred"”

Part E, Section 1.3.2.1., Section 1.4.a nd

Corrected phone number for release reporting

Section 1.5.

Part E, 1.3.2. "Any Person, including but not limited to environmental consultants
or contractors, utility companies, financial institutions or real es tate
transfer com panies, tha t discovers any Release of Regulated
Substance, shall report the discovery within 24 hours to:"

Part E, 1.3.3. Any Person who discovers a Release of any quantity of a petroleum
substance th at produces a visibl e she en on surface waters shall
immediately notify the National Response Center (800-424-8802).

Part E, 1.5.2. Owners and Operators shall report....

Part E, Section 1.6. Public Notice
Requirements for Confirmed Releases

Requires DNREC to inform the public of any confirmed release that
requires clean up; po stingon theinter netisana  ppropriate
mechanism

Part E, 1.6.2.

Added "1.6.2. The DNREC shall ensure that relevant site release
information relating to Remedial Action Plans is available to the
public upon request.”

Part E, Section 2.1.1. and 2.2.1.

Changed "Owner and Operator" to "Responsible Party"

Part E, Section 2.2.1.2.1.

Added additional relevant sections; Part C 1.13. and Part D, 1.13.

PartE, 2.2.1.3.

If the abnormal op erating condition is the r esult of an equipment
failure or ma Ifunction, Owners and Oper ators sha Il Re pair or
replace all fa ulty equipmentin accordance with all applicable
portions of these Regulations.

Part E, Section 2.2.2.

Delected section in Part E; included in Parts B, C and D in Repair,
Retrofit and Upgrade requirements sections

Part E, 2.3.2.

Added "Owners and Operators shall notify the Department...."

Part E, Section 3.1.1.

Added situation where there is an In dicated Release to situations
where the Dept can assume control.

Part E, Section 3.2.1.6.

Deleted "Owners and Operators" - redundant as they are included
in Responsible Parties

Part E, Section 3.3.4.2.

Added "safety"; typo

Part E, Section 3.3.5.

Added req. that LCSM when updated mu st be sub mitted to the
Dept.

Part E, Section 4.2.2.

Added path to go directly to a request for a NFA if the results of the
investigation do not require remedial action.

Part E, Section 4.2.3.

Investigation reports mustbe organizedinar
accordance with Department guidance

eport fo rmin

Part E, Section 4.4. and 5.4.

Site safety plans must be sub mitted onlyifth e De partment
requests.

Part E, Sections 5 & 6

"Site Closure" changed to
Section

"No Fur ther Action" thr oughout the

Part E, Section 6.1.3.

Request for NFA must be signed by a PG or PE when required by
the Department.

PARTF

Part F, entire section

Added throughout Part F .... Identical to the wording specified in
Part F, §.."of the Delaware Regulations Governing Underground
Storage Tank Systems"

Part F, entire section

Change "Secretary" to "Department”
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Part F, Section 1.11. Added requirement that Owners/Operators send documentation of
current FR mechanism to the Dept within 30 days of confirmation of
a Release, as req. by Federal regulations

Part F, Section 1.12. Any UST System that does not have current FR must immediately
empty the UST.

Part F All Appendices changed to Forms and each Form given a section
number to conform with the Del Registrar Style Manual

Part F "Owner and Operator" changed to "Owner or Operator” - only one
must show proof of compliance - are jointly and severely liable

Part F, 2.2.2.3.1. Deleted "Board of Governors of the Fe deral Reserve System, the
Comptroller o fth e Cur rency or the Fe deral De posit Insur ance
Corporation"

Part F, 2.3.6. Changed citation from 2.16 to0 2.15

PartF, 2.4.3. Added A.M. Best to the list of insurance ratings allowable.

Part F, 2.5.4. change 2.16. to 2.15.

Part F, 2.6.1. Add "in the State of Delaware"

Part F, 2.6.3. change 2.16. to 2.15.

Part F, 2.10.1. Change "Business" to "Governmental"

PartF, 2.14.2.2. Add after Owner and Operator: "as required under the terms of the
guarantee"

PartF, 2.14.2.3. & 2.14.2.4. Add language from 40 CFR 280.114

Part F, Form A, Alternative | and Il Added spec fific ty pes of liability "Amount of corrective action,

closure and post-closure care costs, plugging and _abandonment
costs and other liability coverage covered by a financial test, and/or

guarantee"

Part F, Form B Add 2.2.1. to Recital 1 and 4 - "Gua rantor meets or excee ds the
financial test criteria of Part F, §2.2.1 and either §§2.2.2. or §2.2.3.

Part F, Form B Change "business entity organized under the laws of th e State of
Delaware" to "State of "

Part F, Form B Recital 3 - Add "owner or operator" to blank bracket

Part F, Form B Recital 7 - change "shall" to "must"

Part F, Form G Delete Section 2

Part F, Form M (6) change "shall" to "must"

Part F, Form N #3 change "Business" to "Governmental"

Part F, Form N #3 change 2.12. to 2.15.

Part F, Form N #7 change "shall" to "must"

Part F, Form O (6) change "shall" to "must"

Part F, Form P #7 change "shall" to "must"

Part F, Form Q Change §24 to §2.11.1.3.

PART G

Part G, Section 1.4.1.7. Clarified reporting requirements

PARTH

No changes

*Please Note: Due to th e size of the proposed regulation, it is not being published here. A copy ofthe
regulation is available at:

1351 Underground Storage Tanks
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DiviSION OF FisH AND WILDLIFE
Statutory Authority: 7 Delaware Code, Section 103 (7 Del.C. §103)
7 DE Admin. Code 3304

REGISTER NOTICE
SAN #2009-29

1. Title of the Regulations:
Amend Non-tidal Finfish Regulation No. 3304, Creel Limits and Seasons.

2. Brief Synopsis of the Subject, Substance and Issues:

The Department promulgated these specialized largemouth bass size regulations in May 1990 to address an
unbalanced ba ss po pulation within thr ee state-managed impo undments. Th e sp ecialized re gulations were
designed to allow harvest of smaller bass in order to allow better growth of the remaining larger fish. However, the
high incidence of catch and release fishing by Delaware anglers did not affect the hoped-for result. The regulations
have occasionally had a negative effect on scheduled fishing tournaments in these ponds by not allowing the
weigh-in of bass within the protected slot-size. Recent surveys of the bass populations have shown a more normal
size distrib ution and the spe cial re gulations are no longer necessary. T herefore the Division has n o reason to
maintain these specialized size regulations.

3. Possible Terms of the Agency Action:
These changes would go into effect February, 2010 and remain in effect indefinitely unless changed.

4. Statutory Basis or Legal Authority to Act:
7 Delaware Code; Chapter 1, §103; Chapter 11 §1104.

5. Other Regulations That May Be Affected By The Proposal:

This would eliminate under 3304 subsection 2.3 Andrews Lake 2.3.1 and 2.3.2 and subsection 2.4 Derby Pond
and Hearns Pond 2.4.1 and 2.4.2. No other regulations are affected.

6. Notice of Public Comment:

Individuals may address questions to the Fisheries Section, Division of Fish and Wildlife, 89 Kings Highway,
Dover, DE 19901 or phone (302)-739-9914. A public hearing on thes e proposed regulations will be held in the
Department of Natural Resources and Environmental Control auditorium at 5:00 PM on Tuesday, December 29,
2009. Individuals may present their opinions and evidence either at the hearing or in writing to Lisa Vest, Hearing
Officer, DNREC, 89 Kings Highway, Dover, DE 19901, or via email to Lisa.Vest@state.de.us. The hearing record
will remain open for written or email comments until 4:30 PM December 31, 2009.

7. Prepared By:
Craig A. Shirey Phone # 302-739-9914 November 13, 2009

3304 Creel Limits and Seasons

(Penalty Section 7 Del.C. §1304)

1.0 Closed Seasons.
1.1 Unless o therwise provided by la w or re gulation o f th e De partment, the re shall b e n o closed
season, size limits or possession limits on any species of fish taken by hook and line in any non-
tidal waters of this State.
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2.0Ba SS.
2.1 Statewide limits.

2.1.1 It shall be unlawful for any person to have in possession more than six (6) largemouth and/or
smallmouth bass at or between the place where said largemouth and/or smallmouth bass
were caught and said person’s personal abode or temporary or transient place of lodging.

2.1.2  Unless otherwise authorized in this regulation, it shall be unlawful for any person to possess
any largemouth b ass t hat m easure less th an twelve ( 12) inches in tot al length. Any
largemouth bass t aken which is less than the twelve (12) inches in total length shall be
immediately returned to the water with the least possible injury.

2.1.3 It shall be unlawful for any person to possess any smallmouth bass measuring from twelve
(12) inches to and including (17) inches in total length. Any smallmouth bass taken which
is gr eater than twelve ( 12) inche s a nd le ss than se venteen (1 7) inches shallb e
immediately returned to the water with the least possible injury.

2.1.4 Notwithstanding 2.1.1 of this section, it shall be unlawful for any person to have in possession
more than one (1) smallmouth bass measuring more than seventeen (17) inches in total
length at or between the place where said smallmouth bass was caught and said person’s
personal abode or temporary or transient place of lodging.

2.1.5 It shall be lawful for any person to have in possession while fishing up to six (6) smallmouth
bass that are less than twelve (12) inches in total length.

2.2 Becks Pond.

2.2. Notwithstanding 2.1.1 of this section, it shall be unlawful for any person to have in possession
while fishing on Becks Pond more than two (2) largemouth bass.

2.2.2  Notwithstanding 2.1.2 of this section, it shall be unlawful for any person to have in possession
while fishing on Becks Po nd any largemouth bass less than fifteen (15) inches in tot al
length. An y largemouth bass less tha n fif teen (15) inches in to tal length shall be
immediately returned to Becks Pond with the least possible injury.

2583 Trout.

2.563.1 Season. It shall be unlawful for any person to fish for rainbow, brown and/or brook trout in
designated trout streams, except between and including the first Saturday of April and the
second Saturday of March of each succeeding year.

2.563.2 Hours of Fishing. It shall be unlawful for any person to fish for rainbow, brown and/or brook
trout in designated trout streams on the opening day of the trout season before 7:30 a.m.
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and thereafter for the remainder of th e trout season between one-half hour after sunset
and one-half hour before sunrise.

2.563.3 Possession. It shall be unlawful for any person to catch and/or have in his or her possession in
any one day during the prescribed open season more than six (6) rainbow, brown and/or
brook trout. On any day after a person takes his or her legal limit of trout, said person shall
be prohibited from fishing in a designated trout stream on the same day, unless otherwise
authorized by law or this regulation.

2.53.4 Trout Stamp. It shall be unlawful for any person to fish in a designated trout stream on or
before the first Saturday in April and June 30, of the same year, and on or before the first
Saturday in October and November 30, of the same year, unless said person has in his or
her possession a valid trout stamp, or, unless said person is exempted by law from having
a trout stamp.

2.53.5 Restricted Trout Stream.

2.53.5.1 It shall be unlawful for any person to fish in a re stricted trout stream with more than
two (2) flies on a line at any one time.

25352 It shall be unlawful for any person to use any metallic, w ooden, plas tic or rubber
spinners, spoons, lures, plugs and/or natural bait on any restricted trout stream.

2.53.5.3 It shall be unlawful for any person to have in his or her possession more than four (4)
trout within 50 feet of any restricted trout stream. On the restricted trout stream only,
trout may be caught and released as long as the four (4) trout possession limit is not
exceeded. All trout released must be returned to the water as quickly as possible with
the least possible injury.

2.563.6 Closure of Trout Stream. It shall be unlawful for any person to fish in a designated trout stream
within two weeks (14 days) of a scheduled opening of the trout season.

2.64  Striped Bass (hybrids)

2.64.1 It shall be unlawful for any person to have in his or her possession while fishing in the non-tidal
waters of this State more than two (2) striped bass (Morone saxatilis) and/or striped bass
hybrids (Morone saxatilis crysops) or any striped bass or striped bass hybrid under the
length of fifteen (15) inches measured from the tip of the snout to the tip of the tail.

2.#5 Panfish Limits.

2.45.1 It shall be unlawful for any person to have in possession while fishing in any State-owned non-
tidal w ater more than fif ty (50) p anfish in aggr egate to inc lude bl uegill, pumpkinseed,
redear sunfish, black crappie, white crappie, white perch or yellow perch, provided no
more than twenty-five (25) of the fifty (50) allowed in possession are of any one species.

3 DE Reg. 289 (8/1/99)
3 DE Reg. 1738 (6/1/00)

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

Statutory Authority: 24 Delaware Code, Section 1775 (c) (24 Del.C. §1775 (c))
24 DE Admin. Code 1770

PUBLIC NOTICE

1770 Respiratory Care Practice Advisory Council

PLEASE TAKE NOTICE, pursuant to 29 Delaware Code Chapter 101 and 24 Delaware Code Section 1775 (c),
the Respiratory Care Advisory Council of the Delaware Board of Medical Practice has developed and proposes to
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modify Regu lation 8.0 Continuing Edu cation to re quire that at least 10 of the re quired 20 hours of continuing
education be obtained from traditional programs attended remotely or with the use of interactive technology that
allows the atte ndee to ask questions of the presenter during the presentation. The regulations are also being
amended to provide for the licensee to attest to the completion of continuing education online.

The amendments also add a new rule 12 that clarifies that un licensed personnel engaged in home medical
equipment set up are prohibited from performing patient assessments.

Finally, several minor technical changes have been made to the regulations.

A public hearing will be held on the proposed Rules and Regulations on January 12, 2010 at 3:15 p.m. in the
Second Floor Conference Room B of the Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware 19904.
The Council will receive and consider input in writing from any person on the proposed Rules and Regulations. Any
written comments should be submitted to the Council in care of Gayle MacAfee, Executive Director, at the above
address. The final d ate to su bmit written comments shallbe at the above scheduled p ublic h earing. Anyon e
wishing to obtain a copy of the proposed Rules and Regulations or to make comments at the public hearing should
contact Gayle MacAfee at the above address or by calling (302) 739-4520.

This notice will be published in two newspapers of general circulation not less than twenty (20) days prior to the
date of hearing.

1770 Respiratory Care Practice Advisory Council

1.0 Definitions
“Board” - means Delaware Board of Medical Practice.
“Certified Respiratory Fherapy—Fechnician Therapist (CRT¥)” - means the credential awarded by
the NBRC to individuals who p ass the certificatio n examin ation for entry le vel respiratory therapy
practitioners.
“Council” - means the Respiratory Care Practice Advisory Council of the Board of Medical Practice.

“Direct Su pervision” - means supervising licensee or su pervising physician will be present and
immediately available within the treatment area.

“General Supervision” - means whether by direct observation and monitoring, protocols approved by
physicians, or orders written or verbally given by physicians.

“NBRC” means the National Board for Respiratory Care, Inc.

“Programs Approved by the Board” - means initial course of study programs accredited by the Joint
Review Committee for Respiratory Therapy Education (JRCRTE) or its successor organizations which
have been approved by the Board.

“Registered Resp iratory The rapist ( RRT)” - mea ns th e cre dential awar ded by th e NBRC to
individuals who pass the registry examination for advanced respiratory therapy practitioners.
“Respiratory Care” - means treatment, management, diagnostic testing, control and care of patients
with deficiencies and abnormalities associated with the cardiopulmonary system under the direction of
a physician. Respiratory care includes inh alation the rapy and respiratory ther apy under 24 Del.C.
§1770B(a)(2), Medical Practices Act.

“Respiratory Care Practitioner (RCP)” - means an individual who practices respiratory care under
24 Del.C. §1770B(a)(1) and (7), Medical Practices Act.

“Student Res piratory Care Pra ctitioner ( Student-RCP)” - means an individual enrolled in an
accredited Respiratory Care Program recognized and approved by the Board.

"Unlicensed Personnel (UP)" - me ans an individual not otherwise authorized or exempt to
respiratory care services except as provided in Rule 12.0.

“Working Student Respiratory Care Practitioner” - means a student respiratory care practitioner
who is employed to perform re spiratory care under a limited scope of practice e stablished by the
Board.

rovide

(Break in Continuity of Sections)
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6.0
6.1

6.2

6.3

Disciplinary Proceedings

The licen se or pe rmito f ar espiratory ca re practitioner or stu dent found to h ave comm itted
unprofessional conduct may be subject to revocation, suspension, or non-renewal. The practitioner or
student may be placed on probation subject to reasonable terms and conditions, or reprimanded.

Any licensed respiratory care practitioner found, after notice and hearing, to have engaged in behavior
in his or her professional activity which is likely to endanger the public health, safety or welfare or who
is unable to render respiratory care services with reasonable s kill or safety to patients because of
mental illness or ment al incompetence, physical illness or ex cessive use of drugs including alcohol

may have his or her license revoked, suspended, not renewed or may be placed on probation.
Unprofessional Conduct

Unprofessional conduct includes any act of fraud, de ceit, incompetence, negligence, or dishonesty
and shall include, without limitation, the following:

6.3.1

6.3.2

6.3.3

6.3.4

6.3.5
6.3.6
6.3.7
6.3.8
6.3.9

6.3.10

6.3.11

6.3.12

6.3.13

6.3.14

6.3.15

6.3.16

6.3.17

6.3.18

6.3.19

6.3.20

Performing acts be yond the scop e of au thorized practice by a re spiratory car e practitioner to
include violations of 24 Del.C. §1770B or of these regulations.

Assuming duties and responsibilities within the prac tice of respiratory ca re without adequate
preparation or supervision or when competency has not been maintained.

Performing new respiratory care techniques and/or procedures without adequate education and
practice or without proper supervision.

Failing to take appropriate ac tion or follow policies and procedures in the practice situation
designed to safeguard the patient from incompetent, unethical or illegal health care practices.

Inaccurately recording on, falsifying or altering a patient or agency record.

Committing verbal, physical or sexual abuse or harassment of patients or co-employees.
Assigning unqualified persons to perform the practice of licensed respiratory care practitioners.
Delegating respiratory care responsibilities to unqualified persons.

Failing to supervise pers ons to w hom respiratory care respons ibilities hav e been properly
delegated.

Leaving a pa tient assignmentincir cumstances which endangers the p atient exceptin
documented emergency situations.

Failing to s afeguard a patient’s dignity and right to privacy in providing respiratory c are services
which shall be provided without regard to race, color, creed or status.

Violating the confidentiality of information concerning a patient except where disclosure is required
by law.

Practicing respiratory care when unfit to perform procedures and make decisions when physically,
psychologically, or mentally impaired.

Diverting drugs, supplies, or property of a patient or agency or attempting to do so.

Diverting, possessing, o btaining, su pplying or a dministering pr escription drugs to any person,
including self, except as directed by a person authorized by law to prescribe drugs or attempting to
do so.

Providing respiratory care in this state without a currently valid license or permit and without other
lawful authority to do so.

Allowing another person to use his/her license or temporary permit to provide respiratory care for
any purpose.

Aiding, abetting and/or assisting an individual to violate or circumvent any law or duly promulgated
rule or regulation intended to guide the conduct of a respiratory care practitioner or other health
care provider.

Resorting to, or aiding in any fraud, misrepresentation or deceit directly or indirectly in connection
with acquiring or maintaining a license to practice respiratory care.

Failing to report unprofessional conduct by another respiratory care practitioner licensee or permit
holder or as specified in 4.1.8.
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6.4

8.0
8.1

8.2

6.3.21 Failing to pr ovide respiratory care to a patient in accordance with th e orders of the responsible

physician without just cause.

6.3.22 Violating a la wful provision of Title 24, Ch apter 17. Su bchapter VII, or any lawful regulation

established thereunder.

Disciplinary Investigations And Hearings

6.4.1

6.4.2

Upon receipt of a written complaint against a respiratory care practitioner or upon its own motion,
the Council may request the Division of Professional Regulation to investigate the complaint or a
charge against a r espiratory care practitioner and the process established by 29 Del.C. §8807
shall be followed with respect to any such matter.

Where feasible, within sixty (60) days of receiving a complaint from the Attorney General’s Office
after an investigation pursuant to 29 Del.C. §8807(h), the Council shall conduct an evidentiary
hearing upon notice to the licensee. Written findings of fact and conclusions of law shall be sent to
the Board of Medical Practice along with any recommendation to revoke, to suspend, to refuse to
renew a license, to place a licensee on probation, or to otherwise re primand a licensee found
guilty of unprofessional conduct in the licensee’s professional activity which is likely to endanger
the public health, safety or we Ifare, or the inability to render  respiratory care services with
reasonable skill or safety to patients because of mental iliness or mental incompetence, physical
illness or excessive use of drugs including alcohol.

(Break in Continuity of Sections)

Continuing Education
Contact Hours Required for Renewal

8.1.1

The respiratory care practitioner shall be required to complete twenty (20) #werty contact hours of
conttnulnq ed ucation bie nntally and+e+etaﬂ+at+ee—mﬂeates—aﬂd-ethePeLeeb+meMed-ev+deﬂee—et

te—the—eﬂet—e:f—tIcte—|ﬁeﬂe\fw;\t—yc-}auC At Ieast ten (10) of the reqwred twentv (20) contact hours shaII be

from traditional programs attended either in person or remotely by the use of te lecommunication
technology that allows the attendee to interact with and ask questions of the presenter during the
presentation. The remaining ten (10) hours may be obtained in non-traditional programs in which
the participant learns the material at their own pace and place of choosing and demonstrates their
mastery of the course content by examination in order to earn contact hours or by participating in
the activities described in rules 8.3.1.8 or 8.3.1.9 below.

Proof of continuing education is satisfie d with an attestation by the licensee that he or she has

satisfied the Requirements of Rule 8.0.
Attestation m ay be co mpleted e lectronically if the renew _al is _acco mplished o nline. Inth e

alternative, paper renewal documents that contain the attestation of completion may be submitted.
Licensees selected for random audit w ill be required to _supplement the attendance verification

pursuant to Rule 8.1.4.
The respiratory care practitioner shall retain all certificates and oth er d ocumented eviden ce of

participation in an a pproved/accredited continuing education program for a period of at least (3)
three years. Upon request, such documentation shall be made available to the Council for random
audit and verification purposes.

8.1.25 Contact hours shall be prorated for new licensees in accordance with the following schedule:

Two years remaining in the licensing cycle requires - 20 hours

One year remaining in the licensing cycle requires - 10 hours

Less than one year remaining in the licensing cycle - exempt
Exemptions
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8.3

8.2.1 Alicensee who be cause of a physical or mental illness d uring the lic ense p eriod ¢ ould not
complete the continuing education requirement may apply through the Council to the Boar d of
Medical Practice for a waiver. A waiver would provide for an extension of time or exemption from
some or all of the continuing education requirements for one (1) renewal period. Should the illness
extend beyond one (1) renewal period, a new request must be submitted.

8.2.2 Arequest for a waiver must be submitted sixty (60) days prior to the license renewal date.

Criteria for Qualification of Continuing Education Program Offerings

The following criteria are given to guide respiratory care pr actitioners in se lecting an ap propriate
activity/program a nd to guide the p roviderin planning and implementing co ntinuing e ducation
activities/programs. Th e overriding consideration in determining wh ether a specific activity/program
qualifies as acceptable continuing education shall be thatitis a planned program of learning which
contributes directly to the professional competence of the respiratory care practitioner.

8.3.1  Definition of Contact Hours

8.3.1.1

8.3.1.2

8.3.1.3

8.3.1.4
8.3.1.5
8.3.1.6

8.3.1.7

8.3.1.8

8.3.1.9

Fifty co nsecutive minutes of acad emic cou rse wo rk, co rrespondence co urse, or seminar/
workshop shall be equivalent to one (1) contact hour. A fraction of a contact hour may be
computed by dividing the minutes of an activity by 50 and expressed as a decimal.

Recredentialing examination for certified respiratory therapy-technician therapist, (CRTF), and
registered respiratory therapist, (RRT), shall be equivalent to five (5) contact hours.

Successful completion of advanced specialty exams administered by the National Board for
Respiratory Care, (NBRC), shall be equal to five (5) contact hours for each exam.

One (1) semester hour shall be equal to fifteen (15) contact hours.

One (1) quarter hour shall be equal to ten (10) contact hours.

Two (2) hours (120 min utes) of clinical educational e xperience shall be e qualto one (1)
contact hour.

Fifty ( 50) co nsecutive m inutes of p resentation of le ctures, s eminars or wo rkshops in
respiratory care or health care subjects shall be equivalent to one (1) contact hour.

Preparing original lectures, seminars, or workshops in respiratory care or health care subjects
shall be granted no more than two (2) contact hours for each contact hour of presentation.

Performing clinical or laboratory research in health care shall be reviewed and may be granted
an appropriate number of contact hour(s) at the Council’s discretion.

8.3.2 Learner Objectives

8.3.2.1

8.3.2.2

Objectives s hall be written and be the b asis for de termining content, le arning expe rience,
teaching methodologies, and evaluation.

Objectives shall be specific, attainable, measurable, and describe expected outcomes for the
learner.

8.3.3  Subject Matter
Appropriate subject matter for continuing education shall include the following:

8.3.3.1
8.3.3.2
8.3.3.3
8.3.3.4
8.3.3.5
8.3.3.6
8.3.3.7

Respiratory care science and practice and other scientific topics related thereto
Respiratory care education

Research in respiratory care and health care

Management, administration and supervision in health care delivery

Social, economic, political, legal aspects of health care

Teaching health care and consumer health education

Professional requirements for a for mal r espiratory care program or a related field b eyond
those that were completed for the issuance of the original license

8.3.4 Description

Subject matter shall be described in outline form and shall include learner objectives, content, time
allotment, teaching methods, faculty, and evaluation format.

8.3.5 Types of Activities/Programs
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8.4

8.5

8.3.5.1 An academic course shall be an activity that is approved and presented by an accredited post-
secondary educational institution which carries academic credit. The course may be within
the framework of a cur riculum that lea ds to an a cademic d egree in re spiratory care
beyond that required for the original license, or relevant to respiratory care, or any course
that shal | be nece ssary toa respiratory ca re pr actitioner’s professional gr owth an d
development.

8.3.5.2 A correspondence course contains the following elements:

8.3.5.2.1 developed by a pr ofessional group, such s an education corporation or professional
association.

8.3.5.2.2 follows a logical sequence.

8.3.5.2.3 involves the learner by requiring active response to module materials and provides
feedback.

8.3.5.2.4  contains a test to indicate progress and to verify completion of module.
8.3.5.2.5 supplies a bibliography for continued study.

8.3.5.3 A workshop contains the following elements:
8.3.5.3.1 developed by a knowledgeable individual or group in the subject matter.
8.3.5.3.2 follows a logical sequence.
8.3.5.3.3 involves the learner by requiring active response, demonstration and feedback.
8.3.5.3.4 requires hands-on experience.
8.3.5.3.5 supplies a bibliography for continued study.

8.3.5.4 Advanced an d specialty exami nations of fered by the NBRC or other examin ations as
approved by the Council including:

« Recredential exam.

 Pediatrie/perinatal Neonatal pediatric specialty exam.
» Pulmonary function credentialing exams

« Sleep Disorders Specialty (SDS) Certification

» Advanced practitioner exam

8.3.5.5 Course preparation

8.3.5.6 Clinical education experience must be:
8.3.5.6.1  Planned and supervised.
8.3.5.6.2 Extended beyond the basic level of preparation of the individual who is licensed.
8.3.5.6.3 Based on a planned program of study.

8.3.5.6.4 Instructed and supervised by individual(s) who possess the appropriate credentials
related to the discipline being taught.

8.3.5.6.5 Conducted in a clinical setting.
Educational Providers

8.4.1  Continuing education contact hours awarded for activities/programs approved by the following are

appropriate for fulfilling the continuing education requirements pursuant to these regulations:

*  American Association for Respiratory Care.

*  American Medical Association under Physician Category I.

*  American Thoracic Society

*  American Association of Cardiovascular and Pulmonary Rehabilitation

*  American Heart Association

*  American Nurses Association

*  American College of Chest Physicians

*  American Society of Anesthesiologists

*  American Sleep Disorders Association

+  Other professional or educational organizations as approved periodically by the Council.
Accumulation of Continuing Education

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009




PROPOSED REGULATIONS 821

8.5.1  When a licensee applies for license renewal, a minimum of twenty (20) contact hours in activities
that update skills and knowledge levels in respiratory care theory, practice and science is required.
The total of twenty (20) contact hours per renewal period shall include the following categories:

4 DE Reg. 694 (10/1/00)

8.5.1.1 A minimum of 12 contact hours of continuing education required for renewal must be acquired
in a field related to the science and practice of respiratory care as set forth in Subsection
8.3.3, Subject Matter, 8.3.3.1, 8.3.3.2, or 8.3.3.3.

8.5.1.2 The re maining 8 cont act ho urs of the continuing ed ucation r equired fo r re newal may be
selected from Subsection 8.3.3, Subject Matter.

8.5.2 Contact hours, accumulated through preparation for, presentation of, or participation in activities/
programs as defined are limited to application in meeting the required number of contact hours per
renewal period as follows:

8.5.2.1 Presentation of re spiratory care ed ucation programs, inc luding pr eparation tim e, to a
maximum of four contact hours.

8.5.2.2 Presentation of a new respiratory care curriculum, including preparation, to a respiratory care
education program, to a maximum of four contact hours.

8.5.2.3 Preparation and publication of respiratory care theory, practice or science, to a maximum of
four contact hours.

8.5.2.4 Research projects in health care, respiratory care theory, practice or science, to a maximum of
four contact hours.

8.5.2.5 Infection control programs from facility or agency to a maximum of one contact hour.

8.5.2.6 Academic course work, related to health care or health care administration, to a maximum of
four contact hours.

8.6 f Audit of Continuing Education Contact Hours
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8.6.1 Audit. Each biennium, the Division of Professional Regulation shall randomly select from the list of
renewed licen sees a pe rcentage of lice nsees, de termined by th e Council, to be audited. The
Council may also audit based on complaints or charges against an individual license, relative to
compliance with continuing education requirements or based on a finding of past non-compliance
during prior audits.

8.6.2 Documentation. When a licen see is _selected for audit, the licensee shall be required to submit
documentation sho wing d etailed accounting o f the various CEU's claim ed by the licen see.
Licensees selected for random audit are required to supplement the attestation with su pporting
materials which may include a syllabus, agenda, itinerary or brochure published by the sponsor of
the activity and a document showing proof of attendance (i.e., certificate, a signed letter from the
sponsor attesting to attendance, report of passing test score).The Council shall attempt to verify
the CEUs shown on the documentation provided by the licensee. Upon completion of the review,
the Council de cide whethe r the licensee's CEU's meet th e re quirements of th ese ru les an d
regulations.

8.6.2.1 Any continuing education not meeting all provisions of these rules shall be rejected in part or in
whole by the Council

8.6.2.2 Any incomplete or inaccurate documentation of continuing education may be rejected in part
or in whole by the Council.

8.6.2.3 Any co ntinuing education thatisr ejected mustb e r eplaced by accep table con tinuing
education within a reasonable period of time established by the Co uncil. This con tinuing
education will not be counted towards the next renewal period.

8.6.3 Council Review and H earing Process. The Council shall review all do cumentation requested of
any licensee sho wn on the aud itlist. If the Co uncil de termines the licen see ha s m et the
requirements, the licensee's license shall remain in ef fect. If th e Council initially determines the
licensee has not met the r equirements, the licensee shall be notified and a hearing may be held
pursuant to the Administrative Procedures Act. This hearing will be conducted to determine if there
are a _ny extenu ating cir cumstances justifyin gthea pparent no ncompliance with the se
requirements. Unjustified noncompliance of these regulations shall be considered unprofessional
conduct in the practice of respiratory care pursuant to Rule 6.3.

8.6.4 Sanctions for Unjustified Noncompliance. The minimum penalty for the first find ing of unjustified
noncompliance sh all be a lette r of re primand and a $2 50.00 mon etary pe nalty; however, the
Council may recommend to the Board imposing any of the additional p enalties specified in 24
Del.C. §1777(e). The minimum penalty for the second finding of unjustified noncompliance shall
be a thirty (30) day lice nse suspe nsion; h owever, the Co uncil may re commend to th e Bo ard
imposing any of the additional penalties specified in 24 Del.C. §1777(e).

8.6.5 Requests for Extension- Extenuating Circumstances. A licensee applying for renewal may request
an e xtension and be given up to an additional twelve (12) months to make up all outstanding
required CEUs providing he/she can show good cause why he/she was unable to comply with
such requirements at the same time he/she applies for renewal. The licen see must state the
reason for s uch extension along with whatever documentation he /she feels is relevant. Th e
Council shall cons ider requests such as extensive travel outs ide the U nited States, military
service, extended iliness of the licensee or his/her immediate family, or a death in the imm ediate
family of the licensee. The written request for extension must accompany the renewal application.
The Council shall issue an extension when it determines that one or more of these criteria have
been met orif circumstances beyond the control of the licensee have rendered it impossible for the
licensee to obtain the required CEU's. A licensee who has successfully applied for an extension
under th is paragraph shall make up all outsta nding ho urs of continuing edu cation with in the
extension period approved by the Council. Make-up credits may not be used in the next renewal

period.
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8.6.6 Appeal. Any licensee sanctioned pursuant to these rules and regulations may contest such ruling
by filing an appeal of the Board's final order pursuant to the Administrative Procedures Act.

4 DE Reg. 694 (10/1/00)
8 DE Reg. 1438 (4/1/05)
8 DE Reg. 1587 (5/1/05)
10 DE Reg. 354 (08/01/06)

40-09.0 Application for a License

409.1  Application

409.1.1 An application for a license to practice respiratory care must be completed on a form provided by
the Board of Medical Practice and returned to the Board Office with the required, non-refundable
fee.

409.2 Completed Application
409.2.1 An application for a license to practice respiratory care shall be considered completed when the
Board has received the following documentation:
409.2.1.1  Non-refundable application fee
409.2.1.2 Completed application for licensure
409.2.1.3 \Verification of education form
4089.2.1.4 Verification of national examination score. Individuals who have not been licensed in any
jurisdiction within three (3) years of initially passing the NBRC entry level examination will
be required to re-take the NBRC examination and provide proof of a current passing score
before a license will be issued.
409.2.1.5 Letter(s) of good standing from other states where the applicant may ho Id a license, if
applicable.
409.2.1.6  Any other information requested in the application.
409.3 Appeals Process
409.3.1 When the Council determines that an applicant does not meet the qualifications for licensure as
prescribed under 24 Del.C. §1770B and the Rules a nd Reg ulations go verning th e practice of
respiratory care, the Council shall make such recommendation to the Board proposing to deny the
application. The Council shall notify the applicant of its intended action and reasons thereof. The
Council shall inform the applicant of an appeals process prescribed under 29 Del.C. §10131.

10 DE Reg. 354 (08/01/06)

10.0 Renewal of Licenses

10.1 Each license shall be renewed biennially. The failure of the Council/Board to notify a licensee of his/her
expiration date and subsequent renewals does not, in any way, relieve the licensee of the requirement

to renew his/her certificate pursuant to the Council’s regulations and 24 Del.C. Ch. 17.
10.2 Renewal may be effected by:

10.2.1 filing a renewal application online at www.dpr.delaware.qgov:

10.2.2 attesting on the renewal application to the completing of continuing education as required by Rule
8.0;

10.2.3 payment of fees as determined by the Division of Professional Regulation.
10.3 Eailure of a licensee to renew his/her license shall cause his/her license to expire.
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10.3.1 Alicense which has expired may, within a period of three ye ars thereafter, be reinstated upon
payment of all fees as set by the Division of Professional Requlation of the State of Delaware and
by th e a pplicant pr oviding d ocumentation es tablishing that he /she h as co mpleted 2 0 h ours of
continuing education during the two-year period preceding the application for reinstatement.

10.3.2 An applicant whose license has been expired for a period of three (3) or more years and who has
been actively engaged in the practice of respiratory care during the period of expiration in another
jurisdiction shall b e required to su bmit an ap plication for re instatement dem onstrating proof of
active practice satisfactory to the Council and shall demonstrate proof of completion of 20 hours of
continuing education during the two-year period preceding the application.

10.3.3 An applicant whose license has been expired for three (3) or more years and who has not been
actively engaged in the practice of respiratory care during the period of expiration shall be required
to submit an application for reinstatement and shall be required to give evidence of satisfactory
completion of an ap proved r espiratory car e ex amination with intwo (2) ye ars priorto the
application for reinstat ement before licens ure will be granted. In addition the applicant shall
demonstrate completion of 20 hours of continuing education during the two-year period preceding

the application.

(Break in Continuity of Sections)

12.0 Unlicensed Home Equipment Personnel
12.1 Unlicensed personnel (UP) working for a ho me medical equipment company may only perform the
following indirect respiratory care related services in the home setting or for the purposes of patient
transfer to the home setting:
12.1.1 Deliver durable medical equipment to patients including, but not limited to, ventilators and C-PAP/
Bi-PAP devices; and
12.1.2 Assemble equipment and instruct in the safety and care of the equipment including C-PAP/Bi-PAP
for sleep apnea.
12.2 The UP shall not:
12.2.1 Perform any clinical assessments including, but not limited to, pulse oximetry;
12.2.2 Instruct in the use of the equipment delivered; or
12.2.3 Have any clinical patient contact including touching the patient or placing any device upon the
patient while engaged in the set up and instruction of the equipment.
12.3  Any UP found to have viol ated the provisions of this section shall be prosecuted for the u nlicensed
practice of respiratory care.

*Please Note: As the rest of th e se ctions we re not ame nded, t hey are not being pu blished h ere. A
complete copy of the proposed regulation is available at:

1770 Respiratory Care Practice Advisory Council

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009



http://regulations.delaware.gov/register/december2009/proposed/13 DE Reg 815 12-01-09.htm

PROPOSED REGULATIONS 825

DivISION OF PROFESSIONAL REGULATION
Statutory Authority: 24 Delaware Code, Section 1806 (24 Del.C. 1806)
24 DE Admin. Code 1800

1800 Board of Plumbing, Heating, Ventilation, Air Conditioning and Refrigeration Examiners

PUBLIC NOTICE

The Delaware Board of Plumbing, Heating, Ventilation, Air Conditioning, and Refrigeration in accordance with
24 Del.C. §18 06 has proposed ame ndments to rule 1.0 Ge neral Provisions of its rule s and reg ulations. The
proposed ame ndments d efine the term "fu ll-time emp loyee" as it relates to su pervision, an d a llows f or th e
definitions to be applicable to the statute as well as the regulations. The Board had received a number of requests
from applicants and licensees for a definition of the term "full-time employee", which appears in 24 Del.C. §1802
(18). The Board determined that the requirement that the supervision be provided by a master licensee who was a
full-time em ployee ne eded clarification to assist licensees and ap plicants in the determination and selection of
acceptable supervision. The Board modeled its proposed definition on the definition of full-time employee in the
Delaware State Fire Prevention Regulations.

A public hearing will be held on Jan uary 12, 2010 at 8:45 a.m. in the sec ond floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public can offer comments.
Anyone wishing to receive a co py of the proposed rules and regulations may obtain a co py from the Delaware
Board of Plumbing, Hea ting, V entilation, Air Co nditioning, and Refrig eration, 861 Silver La ke Blvd, Can non
Building, Suite 203, Dover, DE 19 904. Persons wishing to submit written comments may forward thes e to the
Board at the above address. The final date to receive written comments will be at the public hearing.

1800 Board of Plumbing, Heating, Ventilation, Air Conditioning and Refrigeration Examiners

1.0 General Provisions.

1.1 Election of Officers. The Board will elect a President, Vice-President, and Secretary annually in May. In
the event of a r esignation, termination or departure of o ne of the officers, a re placement shall be
elected at the next Board meeting or at a meeting called for that purpose.

1.2 Definitions - Words and terms defined in Title 24, Section 1802 of the Delaware Code are applicable

to these regulations. The following additional words and terms, wher-used-within-the-seregulations;
shall have the following meaning, unless the context clearly indicates otherwise:

“Certificate of Goo d Standing” means a ce rtified st atement of the a pplicant's disciplin ary and
complaint record as a license holde r in another jurisdiction, which is sent dir ectly from the other
jurisdiction to the Board.

“Complete application” means the Division of Professional Regulation has received the application
form, all supporting documents (including verifications of disciplinary record), and all required fees.
"Full-Time Employee" for purposes of supervision means any employee working a minimum of thirty
hours per week. averaged over a period of one year, who regularly receives compensation from the
entity providing services and receives a W-2 form annually from the entity providing services.

11 DE Reg. 86 (07/01/07)

*Please Note: As the rest of th e se ctions we re not ame nded, t hey are not being pu blished h ere. A
complete copy of the proposed regulation is available at:

1800 Board of Plumbing, Heating, Ventilation, Air Conditioning and Refrigeration Examiners
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DivISION OF PROFESSIONAL REGULATION
Statutory Authority: 24 Delaware Code, Section 3706(a)(1) (24 Del.C. §3706(a)(1))
24 DE Admin. Code 3700

3700 Board of Examiners of Speech/Language Pathologists, Audiologists & Hearing Aid Dispensers

PUBLIC NOTICE

Pursuant to 24 Del.C. §3706(a)(1), the Board of Speech/Language Pathologists, Audiologists and Hearing Aid
Dispensers has proposed revisions to its rules and regulations.

A public hearing will be held on January 13, 2010 at 2:15 p.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy fr om the Boar d of
Speech/Language Patholo gists, Aud iologists an d Hear ing Aid Disp ensers, 86 1 Silve r La ke Boulevard, Do ver,
Delaware 199 04. Per sons wishing to sub mit written comme nts may for ward these to the Board at the above
address. The final date to receive written comments will be at the public hearing.

The Bo ard proposes re visions to en sure that the rules are consistent with r ecent changes to the Bo ard's
licensing law, Chapter 37 of Title 24 of the Delaware Code. Specifically, the rules are amended to state that an
audiologist must have a doctoral degree and is no longer required to complete a practicum and clinical fellowship.
Further, Rule 3.1 is added to state that audiologists are authorized to dispense hearing aids, and the amended
Rule 3.2.2.2 states that an audiologist may supervise a hearing aid dispenser trainee.

Rule 2.2.1, addressing the clinical practicum for speech/language pathologists, has been amended to st ate
that the applicant must complete 400, rather than 375, hours.

The rules concerning reciprocity are revised to ensure compliance with 24 Del.C. §3710.

Rule 2.5.2, pertaining to temporary licensure, is amended to provide that a licensee must take the examination
at least once prior to requesting a renewal of the temporary license.

Rule 8. 2.7, concerning re quirements fo r co mpliance with the co ntinuing ed ucation audit, states that the
licensee must submit documentation of completion of the courses.

Finally, certain sections are reorganized for greater clarity, and certain grammatical and typographical errors
are corrected.

The Board will ¢c onsider promulgating the proposed rules and re gulations at its regularly scheduled meeting
following the public hearing.

3700 Board of Examiners of Speech/Language Pathologists, Audiologists & Hearing Aid Dispensers

1.0 General

1.1 Applications and other forms may be obtained from and be returned to the Division of Professional
Regulation (Division). Please address correspondence to the Board: ATTN: SLP-AUD-HAD and mail
to 861 Silver Lake Blvd., Ste. 203, Dover, DE 19904-2467. Information and forms are also available on
the Division’s web site dpr.delaware.gov.

1.2 Fees required by statute shall be made payable to: “State of Delaware” and remitted to the Division. No
license shall be issued until all required fees are paid.

1.3 The Administrative Specialist assigned to the Board by the Division p erforms sup port functions and
serves as the contact person for the Board.

6 DE Reg. 1340 (4/1/03)
11 DE Reg. 814 (12/01/07)

2.0 Licensure Requirements for Speech/Language Pathologists and Audiologists
2.1 Education
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2.1.1  To be eligible for a license as a Sp eech/Language Pathologist erAudielegist, the applicant must
submit verification by an of ficial tr anscript of comp letion of a tleasta master's degree or its
equivalent, from an accredited co llege or university with ma jor emphasis in sp eech/language
pathology, audielegy; communication disorders or speech/language and hearing science.

2.1.2 To be eligible for a license as an Audiologist, the applicant must submit verification by an official
transcript of completion of a doctoral degree from an accredited college or university.

2.2 Clinical Practicum for Speech/Language Pathologists

2.2.1 The Speech/Language Pathology and-Audietegy ap plicant must have completed a minimum of
375 400 clock hours of supervised clinical practicum with-majoremphasisin-theprofessional-area
forwhichthe license-is-beirgseought. Clinical observation may qualify for up to 25 of the hours in
the supervised clinical practicum.

2.2.2 A minimum of 250 clock hours in the area of specialty of th e supervised clinical practicum must
have been obtained at the graduate level.

2.3 Clinical Fellowship ¥ear (CF¥) for Speech/Language Pathologists

2.3.1  The Spee ch/Language Pathology or Audiology ap plicant mu st have the equivalent of nine (9)
months o f fu ll-time or eig hteen ( 18) mo nths of p art time (defined as 15-20 ho urs per wee k)
supervised—CFY supervision in the major professional area in which the license is being sought.
The CF¥ must start after completion of the academic and clinical practicum requirements.

* Supervision is defined as direct observation consisting of 36 supervisory activities, including 18
one hour on-site observations and 18 other monitoring activities. (From AppendixE—efGClinical
Fellewship-¥ear standards ad opted by the Am erican Sp eech-Language-Hearing Association
(ASHA) in 1985 and revised in 2009, which can be found at www.asha.org.)

2.4 National Examination

2.41 The Speech/Language Pathology and Audiology applicant must have completed and passed the
national examination approved by the Division of Professional Regulation for the area of specialty
with at least the minimum nationally recommended score. Scores must be sent directly from the
testing service to the Division of Professional Regulation.

2.4.2 A Speech/Language Pathology or Audiology ap plicant with a tem porary lice nse is pe rmitted to
complete the approprlate nat|onal examination during the period of the temporary license.

25 Application Process-Temporary Licensure
2.5.1 An applicant must complete a notarized application for temporary licensure. ltems which must be
provided to the Division of Professional Regulation include:
2.5.1.1 Official Transcript(s);
2.5.1.2 Payment of appropriate fees.
2.5.1.3 In addition, Speech/Language Pathologist applicants must also provide:
2.5.1.23.1 Documents v erifying the appropriate n umbera nd level o f supervised c linical
practicum hours;
2.5.1.33.2 A CF¥planon afor m approved by the Board, signed by the licensed professional
who will provide the supervision;

2.5.2 Atemporary license is valid for one year from the date of issuance and may be renewed for one
year in extenuating circum stances u pon a pplication to the Board. The license e sh all take the
examination at lea st on ce prior to sub mitting a r equest for re newal of the te mporary lice nse.
Requests for Board consideration of a renewal shall be made in writing and sent to the Division of
Professional Regulation 60 days prior to expiration.

2.6 Application Process -Permanent Licensure
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2.6.1 Speech/Language Pathology and Audiology applicants must complete the application on a form
approved by the Board and submit the appropriate fee.

2.6.2 An applicant who has ASHA Certification must comply with Section 2.6.1 and submit a c opy of
current ASHA certification.

2.6.3 An applicant who is currently licensed in another state, the District of Columbia, or territory of the
United States who se standards for Ilcensure are substantlally S|m|Iar to those of thls sta te, must
comply with
fHHséreHens—wheFe—he—erhe—is—quas—been—heensed 24 Del.C. 83710 Appl|cants for reC|procaI
licensure from states no t substantially similar to this state sh all provide proof of practice for a
minimum of five years after licensure in a ddition to me eting the other qualifications in 24 Del.C.
§3710. Verification of practice sheudld shall be by notarized letter from the employer(s).

2.6.4 An Speech/Language Pathologist applicant who has completed the supervised CF¥ in Delaware
and has a current temporary license, must submit the following documentation to th e Division of
Professional Regulation 30 days prior to expiration of the temporary license:

2.6.4.1 proof of completion of the CF¥,
2.6.4.2 national examination score unless previously provided, and
2.6.4.3 licensure fee.

6 DE Reg. 1340 (04/01/03)

3.0 Licensure Requirements for Hearing Aid Dispensers

3.1 Delaware-licensed Aud iologists ar e au thorized to dispe nse he aring a ids, pu rsuantto 24 Del.C.
§3702(9). and are no t re quired to obtain a se parate He aring Aid Dispen sing license . All other
applicants shall meet the following requirements:

3.42  Original Licensure
3.42.1 Education: Appllcants must hav rned a high school diploma or its equivalent.
3.42.2 Tra|n|ng i i i

3.42.2.1Applicants shall complete six (6) months of training. The Board will not authorize applicants to
take the exam until the training is complete.

3.42.2.2Training shall be completed under the direct supervision of a Delaware-licensed Hearing Aid
Dispenser or Delaware-licensed Audiologist. “Direct supervision” means direct, on-site
observations o f the a pplicantb y the s upervisor. Ap plicants s hall b e under dir ect
supervision for 100% of the time during the first two (2) months, 50% of the time during the
subsequent two (2) months, and 25% of the time d uring the final two ( 2) months of the
training period.

3.42.2.3Applicants shall hold a valid, active temp orary lice nse d uring the training pe riod; {Training
conducted while the applican tis without a valid, active temporary license will not count
toward fulfillment of the six-month training requirement.

3.2.2.4 Upon completion of th e training period, te mporary Hearing Aid Disp ensing lice nsees mu st
submit verification of completion of the training period on a Board-approved form, which
shall in clude the notarized signature of the Delaware-licensed spo nsor stating that th e
training was completed under his or her direct supervision in accordance with Regulation
3.2.2.2. Upon receipt and approval of the training verification, the Board will authorize the
applicant to take the examination.

3.42.3 National Examination

3.42.3.1Applicants for fult Hearing Aid Disp ensing licen sure must have co mpleted and passed the
national examination ap proved by th e Divi sion, in accor dance with sco res as
recommended by th e national testing service, National Institute fo r Hearing Instrument s
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Studies (N IHIS), or its successor. Upon confirmation from th e te sting se rvice th at an
applicant has passed the exam, the Board will issue a fu# Hearing Aid Dispensing license
to the applicant.

3.42.3.2Applicants who fails two (2) examinations may not be reexamined for a period of one (1) year
following the second failure. After a second exam failure, an applicant must complete an
additional training period pursuant to fRegulation 3.42.2 et-seq before the Board will grant
authorization to retake the exam.

3.3 Temporary Licensure

3.4233.1 To obtain atem porary licen se, a pplicants m ust complete the Bo ard-approved

licensure application and submit:

3.4233.1.1 verification of a high school diploma or its equivalent,

3.4233.1.2 payment of the appropriate fees, and

3.4233.1.3 a plan for completing the six (6) month training period, which shall include the
notarized signature of a Delaware-licensed sponsor st ating a willingness to provide
direct supervision and training.

3.4233.2 A temporary license is va lid for one (1) year from the d ate of issuance and may be
renewed once for an ad ditional one-year period in extenuating circumstances upon
approval by the Board. Requests for Board consideration of a renewal shall be made
in writing and sent to the Division at least 60 days prior to expiration.

3.23  Reciprocal Licensure

An applicant who is currently licensed in another state, the District of Columbla or territory of the

United States, whose standards for licensure are substantially similar to those of this state, must
comply with 24 Del.C. § 3710. Ap plicants for reciprocal lice nsure from st ates not su bstantially
similar to this sta te shall provide proof of practice for a minimum of five years after licensure in
addition to meeting the other qualifications in 24 Del.C. §3710. Verification of practice shall be by
notarized letter from the employer(s).

11 DE Reg. 814 (12/01/07)

4.0 Expired Licenses and Inactive Status
4.1 Expired Licenses

4.1.1 A holder of an expired license may renew the license within one year of the date the renewal was
due by fulfilling all of the renewal requirements and paying the late fee established by the Division
of Professional Regulation.

4.2 Inactive Status

4.2.1 Alicensee may app ly to the Board for inactive status for up to five ye ars. The license may be
reactivated u pon application on afo rm approved by the Boar d an d pr oof of 20-GE’s- CEs
completed within the preceding 24 months (36-CE'sfer—a-triple-license} as re quired by Sestien
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Regulation 8. 2.3, and payirg payment of the fee e stablished by the Divisio n o f Pr ofessional
Regulation.

(Break in Continuity of Sections)

6.0 Requirements for Speech/Language Pathology Aides
6.1 Education
6.1.1 A Sp eech/Language Patho logy Aide must have a minimum of a h igh scho ol dip loma or its
equivalent.
6.2 Direct Supervision
6.2.1 A Sp eech/Language Patholo gy Aide a ssists alicen sed Spe ech/Language Patholo gist in
professional activitie s with di rect su pervision o fthe Sp eech/Language Pa thologist. Direct
supervision re quires the presence of the supervising Sp eech/Language Pathologist at all tim es
where an aide is assisting with testing, and/or treatment.
6.3 Duties of the Speech/Language Pathology Aide
6.3.1 Duties of th e Spe ech/Language P athology Aide must b e sp ecified by th e su pervising Spe ech/
Language Pathologist and may include the following:
6.3.1.1 Assisting with testing or treatment.
6.3.1.2 Clerical support.
6.3.1.3 Client escort.
6.3.1.4 Preparation of therapeutic materials
6.3.1.5 Equipment maintenance.
6.3.1.6 Participation wit h t he p rofessional in re search pr ojects, in se rvice t raining, or sim ilar
endeavors.
6.3.1.7 Other duties as may be appropriately determined with training from and direct supervision of
the Delaware licensed Speech/Language Pathologist.

(Break in Continuity of Sections)

8.0 Continuing Education For All Licensees:
8.1 Philosophy

8.1.1  Continuing education is re quired by the Board to maintain professional licensure in the fields of
Speech/Language Path ology, Aud iology an d He aring Aid Dispe nsing. Con tinuing e ducation
requirements arise from an awareness that these fields are in a continual state of transition due to
the introduction of new philosophies and the refinement of already existing knowledge. Speech/
Language Pa thologists, Aud iologists an d Hea ring Aid Disp ensers shou Id con tinually strive to
update their clinical skills in an effort to deliver high quality services.

8.1.2 The Board is k eenly aw are o f e xisting ed ucational opportunities in De laware and n eighboring
states and has es  tablished regul ations which  will provide continuing  education credit as
effortlessly as possible while assuring quality instruction. Credit will be given for participation in a
variety of activities that increase knowledge and enhance professional growth.

8.1.3 These regulations recognize the financial and time limitations of D elaware's professionals while
assuring continued appropriate services to those individuals who require them.

8.2 Continuing Education Criteria

8.2.1  One continuing education contact hour (CE) is defined as 60 minutes of attendance/participation in
an ap proved co ntinuing e ducation a ctivity u nless othe rwise stated.( Therefore, cre dits an d
continuing education units (CEUs) issued by v arious organizations must be translated. e.g., 1.0
ASHA CEU = 10 CEs)
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8.2.2 The required number of CEs va ries with the d ate of issuance of license, cer tification an d/or
professional status. Effective as of the license renewal period beginning August 1, 2009, licensees
must meet the following CE requirements:

8.2.2.1 New License: There is n o CE r equirement for a lice nse issued for less than one year. If a
license would cover more than one year, but less than 2 years, the licensee is required to
obtain 15 CEs or one-half of the required total hours.

8.2.2.2 Single License: Individuals with a lice nse in only one (1) area of spe cialty m ust obtain a
minimum of 30 CEs each two-year license renewal period.

8.2.2.3 Dual License: Individuals with licenses in two (2) areas of specialty must obtain a minimum of
30 CEs d uring each two- year licen se re newal pe riod, with 15 CEs ob tained in ea ch
specialty area. One course ma vy be split between s pecialty areas to fulfill multiple CE

requirements. Content must be shown to be relevant to those areas.

8.2.2.564Temporary License: All CE re quirements will be waived for te mporary lice nsees; however,
individuals are e ncouraged to participate in continuing edu cation activitie s during their
CFY period.

8.2.2.65Hardship. An applic ant for license renewal may be granted an extension of time in which to
complete CE hou rs or a total or partial waiver of CE requirements upon a showing of
hardship. Hardship may include, but is not limited to, disability, illness, extended absence
from the country and exceptional family responsibilities. No extension of time or waiver
shall be granted unless the licensee submits a written request to the Board prior to the
expiration of the license.

8.2.3 CE courses must focus on the enhancement of clinical skills and professional growth as defined
below.

8.2.3.1 Clinical Skills: conferences, worksh ops, courses, etc., that ex pand a licensee’ s sc ope of
practice by enhancing skills in the areas of prevention, assessment, diagnosis, and
treatment of the client (minimum of 20 CEs per licensure renewal period).

8.2.3.2 Professional Growth: conferences, workshops, courses, etc., that may not direct ly impact on
clinical services to the population being served but are of interest to the licensee and will
allow the lice nsee the opportunity to stay abreast of cur rent trends in the profession or
related fields of interest (maximum of 10 CEs per licensure renewal period).

8.2.4 All CE activities must be approved by the Board. A lice nsee or CE course sponsor may request
advance approval from the Board by submitting a completed Board Approval form. Approval may
be requested after the conclusion of a course , but there is no  guarantee the course will be
approved.

8.2.5 CE is required for license renewal and shall be completed by July 31 of odd-numbered years.
8.2.5.1 Proof of continuing education is satisfied with an attestation by the licensee that he or she has
satisfied the requirements of Rule 8.0
8.2.5.2 Attestation may be completed online. In the alternative, paper renewal documents that contain
the attestation of completion can be submitted.
8.2.6 Random audits will be performed by the Board to ensure comp liance with the CE requirements.
The Board will determine the percentage of licensees to be audited.
8.2.6.1 The Board will notify licensees within sixty (60) days af ter July 31 of each biennial renewal
period that they have been selected for audit.
8.2.6.2 Licensees selected for random audit shall be required to submit verification within ter{46)
twenty (20) days of receipt of notification of selection for audit.
8.2.7 \Verification shall include such information necessary for the Board to assess whether the course
or other activity meets the CE requirements in Section 8.0. While course brochures may be used
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to verify CE hours, they are not considered to be acceptable proof for use of verification of course
attendance. Verification must include, but is not limited to, the following information:

8.2.7.1 Date of CE course;

8.2.7.2 Instructor of CE course;

8.2.7.3 Sponsor of CE course;

8.2.7.4 Title of CE course; and

8.2.7.5 Number of hours of CE course.

8.2.7.6 Certificate of completion and/or AS HA or Am erican Academy of Audiol ogy (AAA) continuing

8.2.8

8.2.9

8.2.10

8.2.11

education registry documenting course completion.

In response to the audit, audiologists and hearing aid dispensers shall submit documentation of
calibration of electronic equipment used to assess hearing, as set forth in Rule 7.0.

Licensees wh o are not a udited sha ll re tain their CE documentation for three (3) years a fter
renewal.

Licensees wh o r enew th eir license und er the late renewal prov ision shall be audited for CE
completion (and equipment calibration, if applicable). These licensees shall submit documents that
evidence sa tisfactory com pletion of the ir CE requirements (a nd ann ual equ ipment calib ration
pursuant to regulation 7.0, if applicable) for the prior licensure period.

The Board shall review all documentation submitted by licensees pursuant to the CE audit. If the
Board determines that the licensee has met the CE requirements, his or her license shall remain in
effect. If the Board determines that the licensee has not met the CE requirements, the licensee
shall be notified and a hearing may be h eld pursuant to the Administrative Procedures Act. The
hearing will be conducted to determine if there are any extenuating circumstances justifying the
noncompliance with the CE requirements. Unjustified noncompliance with th e CE re quirements
set forth in these rules and regulations shall constitute a violation of 24 Del.C. §3715(a)(7) and the
licensee may be subject to one or more of the disciplinary sanctions set forth in 24 Del.C. §3716.

8.3 Acceptable CE Courses/Activities

8.3.1

8.3.2

8.3.3

8.3.4

8.3.5

8.3.6
8.3.7

CE activities spo nsored by accr edited pr ofessional or ganizations, such as ASHA or AAA, are
acceptable, provided the topics are relevant to the improvement of the licensee’s clinical skills or

professional growth as defined in Rule 824 8.2.3. Agenda-of-sessions-isrequired-forapproval-of

convention-activities:

A licensee may receive up to thr ee (3) CEs for tr aining obtained from a colle ague who, after

attending a pr ofessional co nference, gives a formal pre sentation of th e infor mation from the

conference after developing an agenda and outline.

University/College coursework for academic credit in the field of Spe ech/ Language Pathology,
Audiology, or Hearing Aid Dispensing. A course description must be submitted to the Boa rd for
approval. (1 undergraduate credit = minimum of 3 CEs; 1 graduate credit = minimum of 5 CEs)
Professional presentations. A presentation summary must be submitted to the Board for approval.
Credit may be given for a presentation only once during a licensure period. (1 hour of presentation
=3 CEs)

Professional publication in related specialty journals. A reprint of the publication must be submitted
to the Board for approval.

Other continuing education may be approved by the Board with documentation of content.
Excluded are any job related duties in the workplace such as staff meetings, CPR, etc.

10 DE Reg. 1830 (06/01/07)
11 DE Reg. 814 (12/01/07)
12 DE Reg. 1525 (06/01/09)

(Break in Continuity of Sections)
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9.0 Code of Ethics for speech/language§ Pathologists, Audiologists, and Hearing Aid Dispensers
9.1 PREAMBLE. The preservation of the highest standards of conduct and integrity is vital to achieving the
statutory declaration of objectives in 24 Del.C. §3701. Adopting a co de of ethics by regulation puts
licensees on notice of the kin ds of activity that violate the level of care and protection to which the
clients are entitled. The provisions are not intended to be all-inclusive but rather they should serve as
examples of obligations that must be satisfied to maintain minimum standards.
9.2 Standards of Professional Conduct

9.2.1 Alicensee who violates the following Standards of Professional Conduct may be guilty of illegal,
negligent, or incompetent practice and disciplined pursuant to 24 Del.C. §3715(a)(2).

9.2.1.1 Licensees sh all p rovide all services comp etently. Comp etent service refersto theuseof
reasonable care and diligence ordinarily employed by similarly licensed individuals.

9.2.1.2 Licensees shall use every resource, including referral, to provide quality service.
9.2.1.3 Licensees shall maintain reasonable documentation of professional services rendered.

9.2.1.4 Licensees shall not evaluate ortreata client with spe ech, language, or he aring disor ders
solely by correspondence. Correspondence includes telecommunication.

9.2.1.5 Licensees shall dele gate responsibility only to qualified individuals as permitted by law with
appropriate supervision.

9.2.1.6 Licensees who have evidence that a practitioner has violated the Code of Ethics or other law
or re gulation shall present that information by complaint to the Division of Professional
Regulation for investigation.

9.3 Standards of Professional Integrity.

9.3.1 A licensee wh o vio lates the following Sta ndards of Pr ofessional In tegrity may be g uilty of
consumer fraud, deception, restraint of competition, or price-fixing and disciplined pursuant to 24
Del.C. §3715(a)(6).
9.3.1.1 Licensees sh all no t ch arge for services no t re ndered nor misrepresent the services or
products dispensed.

9.3.1.2 Licensees shall inform clients of the nature and possible effects of services. Care must be
taken to speak to a client in lay terms that he or she can understand.

9.3.1.3 Licensees may use clients in research or as subjects of teaching demonstrations only with
their informed consent. An informed consent must be explained and written in lay terms.

9.3.1.4 Licensees shall inform client s in an y matter where there is or may be a conflict of interest.
Conflicts of interest may be found when a client is steered to a particular provider by one
with an expectation of financial gain (kickbacks) or a provider is involved in double dipping
by providing services in a private practice that he or she is ob ligated to provide though
public employment (double-dipping).

9.3.1.5 Licensees shall make no guarantees of the results of any product or procedure but may make
a reasonable statement of prognosis.

9.3.1.6 Licensees shall provide services or dispense products only when benefits can reasonably be
expected.

9.3.1.7 Licenseessh alln oten gagein mis representation, dishon esty, fr aud, or deceit.
Misrepresentation includes st atements like ly to mislea d or an om ission of material
information.

9.3.1.8 Licensees who ad vertise shall provide information in a tru thful manner that is direct and not
likely to mislead the public. Any written disc laimer or condition that limits or modifies an
offer of services or merchandise must be provided in a clear and conspicuous manner in a
type size that is at least one-half the size of the type used in making the offer of services or
merchandise.

9.3.2 A licensee wh o vio lates the following Sta ndards of Pr ofessional In tegrity may be g uilty of

misrepresentation, impersonation, or facilitating unlawful practice and disciplined pursuant to 24
Del.C. §3715(a)(1).
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9.3.2.1 Licensees shall accurately represent any credentials, education, and experience to the public.

9.3.2.2 Alicensee who has evidence that an individual is practicing the profession without a license in
violation o f 24 Del.C. §3707 has a duty tor eport that info rmation to the Division of
Professional Regulation.

9.4 Miscellaneous Professional Standards

9.4.1 Alicensee who violates the following Professional Standards may be subject to disciplinary action
under 24 Del.C. §3715(a)(7)

9.4.1.1 Licensees shall respect the privacy of clients and not reveal, without written authorization, any
professional or personal information unless required by law.

9.4.1.2 Licensees shall not discriminate on the basis of race, sex, age, religion, national origin, sexual
orientation, or disability.

9.4.1.3 Licensees shall offer services and products on their merits and should refrain from making
disparaging comments about competing practitioners or their services and products.

8 DE Reg. 1106 (2/1/05)
9 DE Reg. 1267 (2/1/06)

*Please Note: As the rest of th e se ctions we re not ame nded, t hey are not being pu blished h ere. A
complete copy of the proposed regulation is available at:

3700 Board of Examiners of Speech/Language Pathologists, Audiologists & Hearing Aid Dispensers

DIVISION OF PROFESSIONAL REGULATION
Statutory Authority: 24 Delaware Code, Section 4416(b)(1) (24 Del.C. §4416(b)(1))
24 DE Admin. Code 4400

4400 Delaware Manufactured Home Installation Board

PUBLIC NOTICE

Pursuant to 24 Del.C. §4416(b)(1), the Manufactured Home Installation Board has proposed revisions to its
rules and regulations.

A public hearing will be held on January 11, 2010 at 9:15 a.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Manufactured
Home Installation Board, 861 Silver Lake Boulevard, Dover, Delaware 19904. Persons wishing to submit written
comments may forward these to the Board at the above address. The final date to receive written comments will be
at the public hearing.

The proposed revisions implement recent amendments to the Board's licensing law, Chapter 44 of Title 24 of
the Delaware C ode. Specifically, Rule 3.1.4 is a mended to cla rify that e ither th e a pplicant, or the applicant's
employer, must hold a surety bond or an irrevocable letter of credit in an amount equal to or greater than $10,000
and that original documentation must be submitted to the Board by the provider of the b ond or letter o f credit.
Similarly, Rule 3.1.5 is amended to clarify that either the applicant or the applicant's employer must carry liability
insurance in a n amount equal to or greater than $10,000 and that a notarized certificate of insurance must be
submitted to the Board by the insurance carrier.

A new Rule 8.5.3is added to give the Board th e express authority to impo se the full range of available
sanctions on licensees who are found to be in violation of the CE requirements.
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Finally, Rule 12.0 is revised to provide that the designation to be displayed on work vehicles may include the
abbreviation "Lic. Mfd. Home Installer" and that the designation must be displayed in not less than two inch, rather
than three inch, letters and numbers.

The Board will ¢c onsider promulgating the proposed rules and re gulations at its regularly scheduled meeting
following the public hearing.

4400 Delaware Manufactured Home Installation Board

(Break in Continuity of Sections)

3.0 License and Certificate Requirements

3.1 Each applicant for a manufactured home installer license must provide the Board with the following, or
have this information provided from the appropriate source, where indicated:

3.11

3.14

3.1.7

Evidence in a form satisfactory t o t he Bo ard th at th e ap plicant h as su ccessfully passed the
examination de signated by th e Board. Evidence shall include confirmation from the Divisio n or
other authorized testing agency that the applicant has achieved a pa ssing score on the Board-
approved examination.

Evidence in a for m satisfa ctory to the Bo ard thatthe a pplicant has co mpleted e ducation
requirements set forth in Rule 4.0. Evidence shall include a certificate or other acknowledgement
of comp letion of th e ed ucation r equirement that is submitted to the Board by the e ducation
provider. This document shall identify the course, the course provider and location, and the date
completed.

Evidence in a fo rm s atisfactory to the Board that the applicantis a tleast 18 years old. Such
evidence includes a certified copy of the applicant's birth certificate, a passport, an identification
card issued by the State of Delaware or a driver's license issued by the State of Delaware.
Evidence in a form satisfactory to the Board that the applicant, or the applicant’s employer, holds a
surety bond or irrevocable letter of credit issued by a federally-insured financial institution in an
amount ef equal to or greater than $10,000. Evid ence shall includ e an-acknowledgement the
original bond or original letter of credit submitted to the Board frem by the provider of the bond or
the letter of cr edit. Where a bond is submitted. the Division of Professional Regulation shall be
listed as the bond holder.

Evidence in a form satisfactory to the Board that the applicant, or the applicant’'s employer, carries
liability ins urance in an amount equal to or greater than $1 00,000. Evidenc e s hall include an
acknowledgement a no tarized certificate of insurance s ubmitted to th e Bo ard frem by the
insurance carrier.

A statement under oath or other verification satisfactory to the Board that the applicant agrees to
be re sponsible for all ac ts or omissions of any individ ual acting un der the su pervision of the
applicant while assisting in the installation of manufactured housing.

Reciprocity

3.1.7.1 An applicant for licensure as a manufactured home installer by reciprocity shall complete an

application approved by the Board and cause a certificate of good standing to be sent to
the Board from the licen sing agencies of all jur isdictions where the applicantis or h as
been licensed. Upon request an applicant for licensure under this provision must submit to
the Board a copy of the reciprocal state's current licensure requirements

3.2 Each applicant for a cer tificate of manufactured home installation ins pector must provide the Board
with the following

3.21
3.2.2

A completed application on the form approved by the Board.

Evidence in a form satisfactory to the Board that the applicant has successfully completed the
certification co urse de signated b y th e Bo ard. Evid ence sh all include a certificate o r o ther
acknowledgement of completion of the education requirement that is submitted to the Board by the
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education provider. This document shall identify the course, the course provider and location, and
the date completed.

3.2.3 Evidence in a form satisfactory to the Board that the applicant is a full-time, part-time or casual/
seasonal employee of an authorized inspection agency. Evidence shall include a current written
statement sign ed by the applicant's sup ervisor in his capacity as a supe rvisor ide ntifying the
applicant's employment status and date of employment.

(Break in Continuity of Sections)

8.0 Continuing Education ("CE")
8.1 Licensees and certificate holders shall complete 10 hours of approved CE by September 30 of each
biennial renewal period.
8.1.1  This requirement is prorated for license or certificate holders during their initial licensing period as
follows:

8.1.1.1 A person licensed less than one year does not need to complete CE at the first renewal.

8.1.1.2 A person licensed one year but less than two years must submit5 CE ho urs at the first
renewal.

8.1.2  An "hour" for purposes of continuing education credit shall mean fifty (50) minutes of instruction or
participation in an appropriate course or program. Meals and breaks shall be excluded from credit.

8.2 The Board may consider a waiver of CE requirements or acceptance of partial fulfilment based on the
Board's review of a written request with supporting documentation of hardship.

8.3 Courses must be approved by the Board in order to qualify as CE. Approved courses appear on the
website of the Division of Professional Regulation.

8.3.1 Courses shall be designed to maintain and enhance the knowledge and skills of licensees related
to the installation of manufactured housing.

8.3.2 Course providers, licensees and certificate holders may request Board approval of courses at any
time by submitting a written request to the Board and including a course outline with the number of
classroom hours and the curriculum vitae or resume of the instructor.

8.3.3 Course p roviders, licen sees an d cer tificate holders se eking p re-approval should subm it th e
request a sufficient amount of time in advance of the CE course to permit the Board to consider
the request at a regularly-scheduled Board meeting.

8.4 Proof of continuing education is satisfied with an attestation by the licensee that he or she has satisfied
the requirements of Rule 8.0.

8.4.1 Attestation may be completed electronically if the renewal is accomp lished online. Alternatively,
licensees and certificate holders may submit the attestation in paper form on forms approved by
the Board.

8.4.2 Licensees and c ertificate holders selected for random audit will be required to supplement the
attestation with attendance verification pursuant to Rule 8.5.

8.4.3 Approval of CE autom atically expires on Se ptember 30, 2008 and every two years thereafter on
each September 30. A sponsor must reapply for approval as provided in Rule 8.3.

8.5 Random audits will be perf ormed by the B oard to ensure compliance with the license and certificate
requirements. Licensees and certificate holders selected for the random audit shall submit verification
that they maintain the required bond and liability insurance, verification of required employment status,
and the completion of the required CE, as applicable and any other information required by the Board
to confirm their continued eligibility for the license or certificate.

8.5.1 In a renewal year, the Board will notify licensees and certificate holders within sixty (60) days after
September 30 that they have been selected for audit.

8.5.2 Licensees selected for random audit are required to submit verification within ter{+0) twenty (20)
days of receipt of notification of selection for audit.
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8.5.3 The Board shall review all documentation submitted by licensees pursuant to the CE aud it. If the
Board determines that the licensee has met the CE requirements, his or her license shall remain in
effect. If the Board determines that the licensee has not met the CE requirements, the licensee
shall be notified and a hearing may be held pursuant to the Administrative Procedures Act. The
hearing will be conducted to determine if there are any extenuating circumstances justifying the
noncompliance with the CE requirements. Unjustified noncompliance with the CE re quirements
set forth in these rules and regulations shall constitute a violation of 24 Del.C. §4441(a) and the
licensee may be subject to one or more of the disciplinary sanctions set forth in 24 Del.C. §4441.

(Break in Continuity of Sections)

12.0 Use of Designations

121 Alicensee shall prominently display the words "Licensed Ma nufactured Home Inst aller" or th e
abbreviation “Lic. Mfd. Home Installer” and his license number on the exterior of all vehicles used for
work in not less than three two inch letters and numbers.

12.2  Only an individual who is r egistered with the Board and holds a license as a man ufactured home
installer m ay u se th e d esignation "Licensed Manufactured Home Installer" and ot her designations
which suggest that the user is a licensed manufactured home installer.

12.3  Noin dividual, sole p roprietorship, p artnership, corporation, o r a ny othe r e ntity a uthorized un der
Delaware law or a similar statute of another state shall hold him/her/itself or otherwise use the title or
designation "licensed manufactured home installer or any other title, de signation, or abbreviation of
any titles or designations likely to be confused with "licensed manufactured home installer".

*Please Note: As the rest of th e se ctions we re not ame nded, t hey are not being pu blished h ere. A
complete copy of the proposed regulation is available at:

4400 Delaware Manufactured Home Installation Board

PuBLIC SERVICE COMMISSION
Statutory Authority: 26 Delaware Code, Section 209(a) (26 Del.C. §209(a))

PUBLIC NOTICE

IN THE MATTER OF THE CONSIDERATION OF RULES, |
STANDARDS AND INDICES TO ENSURE RELIABLE |
ELECTRICE SERVICE BY ELECTRIC DISTRIBUTION |
COMPANIES (OPENED SEPTEMBER 26, 2000; | PSC REGULATION DOCKET NO. 50
REOPENED OCTOBER 11, 2005; |
REOPENED NOVEMBER 19, 2009 |

ORDER NO. 7689

AND NOW, this 19th day of November, 2009:

WHEREAS, b y Orde r No. 70 02 da ted Aug ust 8, 2 006, the Delaware Public Ser vice Commission (the
"Commission") approv ed proposed re visions to the Rules Go verning Elec tric Servic e Reliability and Quality
Standards (the "Rules") for electric distribution companies subject to the Commission's jurisdiction; and
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WHEREAS, Section 9.0 o fthe Rules re quires all e lectric distribution comp anies subject to Commis sion
jurisdiction to convene a stakeholder meeting for interested parties to discuss electric service reliability of quality
concerns prior to March 31 of each year; and

WHEREAS, the annual reliability st atistics for Delmarva Power & Light C ompany ("Delmarva"), currently the
only electric distribution company subject to the Commission's jurisdiction, are not compiled and available until May
1 of each year, and therefore the participants at the stakeholders' meeting discuss and review data that are nearly
one year old; and

WHEREAS, Delmarva, the Commission Staff and the Division of the Pub lic Advo cate ("Public Advocate")
believe that it is in th e interests of the participating stakeholders to have available the most relevant and timely
annual reliability performance statistics at the time of the annual meeting; and

WHEREAS, moving th e d ate of the annual stakeholder meeting to a date later in the year wo uld per mit
Delmarva to consider recommendations m ade at the st akeholder mee ting d uring its bu dget cycle for possible
implementation in the following year; and

WHEREAS, on October 29, 2009 Delmarva filed a motion to modify the Rules to amend Section 9.0 to change
the deadline for convening the annual stakeholder meeting from March 31 to May 31 of each year; and

WHEREAS, the Staff and the Public Advocate agree with the proposed revision; and

WHEREAS, the Com mission now proposes to r evise the Rules to change the d eadline for convening the
annual stakeholder meeting from March 31 to May 31 of each year; and

WHEREAS, the Commission (out of an abundance of caution) believes that the proposed revision to the Rules
could be deemed to make a substantive change in the Rules and, as such, should be published in the Delaware
Register of Regulations to provide public notice of the proposed revision;

NOW, THERE FORE, IT IS HE REBY ORDE RED BY TH E AFFIRMATIVE VOTE OF NO FEWER TH AN
THREE COMMISSIONERS:

1. That, for the reasons set forth in the body of this Order, and pursuant to 26 Del.C. §§201, 1002, 1003
and 1009 and 29 Del.C. §10115, the Commis sion proposes to revise its "Electric Servic e Reliability and Quality
Standards," originally adopted by PSC Order No. 6745 (October 11, 2005) and revised by PSC Order No. 7 002
(Aug. 8, 2006). A copy of those rules in th eir current form as approved by the Commission in Order No. 7002,
dated August 8, 2006, is appended as Exhibit "B" to this Order. The proposed revised Rules, which includ e the
revision now being proposed for adoption, are attached to this Order as Exhibit "A."

2. That, pursuantto 29 Del.C. §8§1133 and 10 115(a), the Secre tary shall transmit to the Registra r of
Regulations for publication in the Delaware Register of Regulations a co py of this Order; a co py of the current
"Electric Service Reliability and Quality Standards" (adopted in PS C Order N 0. 7002 (August 8, 2006)) (Exhibit
"B"); and a copy of the revised "Electric Service Reliability and Quality Standards" now being proposed for adoption
(Exhibit "A").

3. That, in addition, the Secretary shall transmit the Notice of Proposed Rule-Making attached hereto as
Exhibit "C" to the Registrar of Regulations for publication in the Delaware Register of Regulations. In addition, the
Secretary shall cause such Notice of Pr oposed Rule-Making to be pu blished in The News Journal and the
Delaware State News newspapers on December 1, 2009. The Secretary shall include proof of such publication in
the docket file before the public hearing in th is matter. Further, the Secretary shall serve (by regular mail or by
electronic e-mail) a copy of such Notice on: (a) the Public Advocate; (b) the Delaware Energy Office; (c) Delmarva
Power & Light Company; (d) all certificated electric suppliers; and (e) each person or entity that has made a timely
request for advance notice of regulation-making proceedings.

4. That, pursuant to 29 Del.C. §§10115(a) and 10116, persons or entities may file written comments,
suggestions, compilations of data, briefs, or other written materials, on or before December 31, 2009. Pursuant to
29 Del.C. §101 17, the Comm ission will c onduct a public hearing ont he proposed revis ions and resulting new
"Electric Service Reliability and Quality Standards" on January 7, 2010 beginning at 1:00 P.M. at the Commission's
office at 861 Silver Lake Boulevard, Cannon Building, Suite 100, Dover, Delaware.

5. That the Commission will defer for the time being referring this matter to a Hearing Examiner under 26
Del.C. §502 and 29 Del.C. §10116. Depending on what, if any, comments are received to the proposed revisions
to the Rules, the Commission may determine at a later time that it is necessary to appoint a Hearing Examiner.

6. That Regina A. lorii, Esquire, Deputy Attorney General, is designated Staff Counsel for this matter.
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7. That, pursuantto 26 Del.C. § §114 and 10 12(c)(2), De Imarva Po wer & L ight Co mpany is he reby
notified that it will be charged the costs incurred in connection with this proceeding under the provisions of 26
Del.C. §114(b)(1).

8. The Commission reserves the jurisdiction and authority to enter such further Orders in this matter as
may be deemed necessary or proper.

BY ORDER OF THE COMMISSION:

ATTEST:
Secretary

3007 Electric Service Reliability and Quality Standards
EFFECTIVE DATE: September 10, 2006

(Break in Continuity of Sections)

9.0 Planning and Studies Report

9.1 Priorto Mareh May 31 of e ach ye ar, each EDC shall co nvene a st akeholder meeting o ffering
opportunity for intere sted p arties to dis cuss electric servic e reliability or quality conc erns within
Delaware. Such meeting s hall be limited to disc ussion of publicly availa ble infor mation and ata
minimum be open to generation companies, electric suppliers, municipals or other EDCs, PJM, state
agencies and wholesale/retail consumers. Each EDC shall consider the resulting issues and include
mitigation efforts in annual plans as appropriate.

9.2 By March 31 of each year, each EDC shall submita reliability planning and studies report to the
Commission for rev iew. The report will identify c urrent reliability objectives, load study results and
planned actions, projects or programs designed to maintain the electric service reliability and quality of
the delivery facilities.

9.3 The report shall include the following information:

9.3.1  Obijective targets or goals in support of reliable electric service and descriptions of planned actions
to achieve the objectives;

9.3.2 Delivery load study results as described in Section 8., to include at a minimum the information for
both year b and year c¢ as specified in Section 8., Paragraph 8.3.;

9.3.3 Description and e stimated c ost of c apital projects p lanned to mitig ate lo ading o r co ntingent
conditions identified in load studies or required to manage hours of congestion;

9.3.4 The EDC's power quality program and any amendments as required in Section 6.;

9.3.5 The EDC's inspection and maintenance program, any amendments as required in Section 7., and
any specific actions aimed at reducing outage causes;

9.3.6 Copies of all recent delivery fac ility planning studies and network ¢ apability st udies (including
CETO and CETL results) performed for any delivery facilities owned by the utility; and

9.3.7 Summaries of any changes to reliability related requirements, standards and procedures at PJM,
MAAC, First Reliability Corporation, NERC or the EDC.

9.3.8 Summary of an y issue s that re sulted from the EDC stakeh older meeting a nd a ny projects or
planning changes that may have been incorporated as a result of such meeting.

*Please Note: As the rest of th e se ctions we re not ame nded, t hey are not being pu blished h ere. A
complete copy of the proposed regulation is available at:

3007 Electric Service Reliability and Quality Standards
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text added at the time of the proposed action. Language which is strieken through indicates text be ing deleted.
[Bracketed Bold langu age] indicates text added at the time the final o rder was issu ed. [Braeketed-stricken
threugh] indicates language deleted at the time the final order was issued.

Final Regulations

The op portunity for public comm ent sh all be he Id ope n for a min imum of 30 da ys after the proposal is
published in the Register of Regulations. Atthe conclusion of all hearings and after re ceipt within the time
allowed of all written materials, upon all the testimonial and written evidence and information submitted, together
with summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a r egulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exacttext and citation of such reg ulation ado pted, am ended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which ad opts, amends or repeals a re gulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

DELAWARE COUNCIL ON POLICE TRAINING
Statutory Authority: 11 Delaware Code, Section 8404(a)(5) (11 Del.C., §8404(a)(5))

801 Regulations of the Delaware Council on Police Training

Regulatory Implementing Order
I. Summary of the Evidence and Information Submitted.

The Council o n Police T raining pu blished the p roposed am endments to it s r egulations in the Del aware
Register of Regulations on November 2, 2009. Notices of the proposed regulations were published in The News
Journal and the Delaware S tate News on October 24 and 26, 2009, respectively. The newspaper notices invited
written comments from the public but none were received. The newspaper notices also invited the public to attend
a hearing on November 23, 2009 to comment on the proposed regulations. No members of the public attended the
hearing.

Il. Findings of Fact
The Chair man of the Council on Police T raining finds it necessary to ad opt th e ame nded re gulations to
promote public safety by requiring minimum qualifications for the certification of law enforcement officers in the
State of Delaware.

lll. Decision To Adopt the Regulations

The Ch airman of th e Co uncil on Police T raining her eby adopts th e a mended r egulations pursuantto 11
Delaware Code §8404(a)(14).
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IV. Text and Citation

The text of the amended regulations shall be in the form published in the Register of Regulations on November
2, 2009 and shall be cited in “Part 801 — Council on Police Training.”

V. Effective Date of Order
The decision of the Chairman of the Council on Police Training to adopt the amended regulations was taken on

November 23, 2009. The effective date of this Order shall be ten (10) days from the date of publication of this Final
Regulatory Implementing Order in the Register of Regulations.

IT IS SO ORDERED, this 23 day of November, 2009.

Lewis D. Schiliro, Chairman
Council on Police Training

*Please note that no changes were made to th e regulation as originally proposed and published in the
November 2009 issue of the Register at page 593 (13 DE Re g. 593). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at

801 Regulations of the Delaware Council on Police Training

DEPARTMENT OF AGRICULTURE
HARNESS RACING COMMISSION
Statutory Authority: 3 Delaware Code, Section 10005 (3 Del.C. §10005)\
3 DE Admin. Code 501

501 Harness Racing Rules and Regulations

ORDER

Pursuant to 29 Del.C. §10118 and 3 Del.C. §10005, the Delaware Harness Racing Commission issues this
Order ad opting proposed ame ndments to the Commission's Rules. Following no tice and a pub lic hearing on
November 3, 2009, the Commission makes the following findings and conclusions:

Summary of the Evidence

The Commission posted public notice of the proposed amendments to DHRC Rule 7 in the July 1,2 009
Register of Regulations (Volume 13, Issue 3) and for two consecutive weeks in September in The News Journal
and Delaware State News. The Com mission proposed to update Rule 7 init s entirety after Rules Committee
review.

The Commission received no written comments. The Commission held a public hearing on November 3, 2009,
in which no public comments were made.

Findings of Fact and Conclusions

The public was given notice and an opportunity to provide the Commission with comments in writing and by
testimony at the public hearing on the proposed amendments to the Commission's Rules.
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After considering the rule changes as proposed, the Commission hereby adopts the rule changes as proposed.

The Commission believes that these rule changes will allow the Delaware Harness Racing Commission rules
to more accurately reflect current policy and procedures.

The effective date of this Order will be ten (10) days from the publication of this Order in the Register of
Regulations on December 1, 2009.

IT IS SO ORDERED this 3rd day of November, 2009.
Beverly H. (Beth) Steele, Chairman

Robert (Breezy) Brown, Commissioner

George P. Staats, Commissioner

Larry Talley, Commissioner

*Please note that no changes were made to the regulation as originally proposed and published in the July
2009 is sue of the Register at page 17 (1 3 DE Re g.1 7). T herefore, th e fina | r egulation is no t be ing
republished. A copy of the final regulation is available at

http://regulations.delaware.gov/register/december2009/final/13 DE Reg 841 12-01-09.htm

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 742

REGULATORY IMPLEMENTING ORDER
742 Compensation of School District and Charter School Personnel Under Federal Projects
I. Summary of the Evidence and Information Submitted

The Secretary of Education intends to amend 14 DE Admin. Code 742 Compensation of School District and
Charter School Personnel Under Federal Projects in order to clarify local school districts and charter schools must
follow the federal U.S. Office of Management and Budget’s processes for compensation of personnel under federal
projects and for formatting purposes.

Notice of the proposed regulation was published in the News Journal and the Delaware State News on Friday,
October 2, 2009, in the form hereto attached as Exhibit “A”. No comments were received.

Il. Findings of Facts

The Secretary finds that it is appropriate to amend 14 DE Admin. Code 742 Compensation of School District
and Charter School Personnel Under Federal Projects in order to clarify local school districts and charter schools
must follow the federal U.S. Office of Management and Budget’'s processes for compensation of personnel under
federal projects.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 742
Compensation of School District and Charter School Personnel Under Federal Projects. Therefore, pursuant to 14
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Del.C. §122, 14 DE Admin. Code 742 Compensation of School District and Charter School Personnel Under
Federal Projects attached hereto as Exhibit “B” is hereby amended. Pursuant to the provision of 14 Del.C. §122(e),
14 DE Admin. Code 742 Compensation of School District and Charter School Personnel Under Federal Projects
hereby amended shall be in effect for a p eriod of five years from the effective date of this order as set forth in
Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 742 Compensation of School District and Charter School Personnel Under
Federal Projects amended hereby shall be in the form attached hereto as Exhibit “B”, and said regulation shall be
cited as 14 DE Admin. Code 742 Compensation of School District and Charter School Personnel Under Federal
Projects in the Administrative Code of Regulations for the Department of Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on November 13,
2009. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 13th day of November 2009.

DEPARTMENT OF EDUCATION
Lillian M. Lowery, Ed. D., Secretary of Education

Approved this 13th day of November 2009

*Please note that no changes were made to th e regulation as originally proposed and published in the
October 2009 issue of the Register at page 443 (13 DE Reg. 443). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at

742 Compensation of School District and Charter School Personnel Under Federal Projects

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 746

REGULATORY IMPLEMENTING ORDER
746 Criminal Background Checks for Student Teaching
I. Summary of the Evidence and Information Submitted

The Se cretary of Education intends to ame nd 14 DE Admin. C ode 74 6 Crimin al Background Checks for
Student Teaching to delay the implementation date. The date is being changed because current state law does not
enable the Delaware State Bureau of |dentification to submit a request for a federal background check (28 CFR
50.12A and 28 CFR 20.33A 3). The De partment will purs ue a legislative change to accommodate the federal
requirement. The Department continues to work with the district personnel directors, Delaware’s higher education
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institutions, the S tate Police and State Bureau of I dentification to ensure consistent im plementation of this new
requirement. Cu rrently nine sch ool distr icts ar e requiring criminal b ackground che cks o f student teachers
voluntarily. By imposing the January 201 1 date, this will allow legislation to be introduced and discussed, and to
provide the time for the hi gher education institutions to establish implementation procedures. Depending on the
timing of legislativ e action, the Dep artment will work w ith the higher educat ion institutions and districts/charter
schools to move up the implementation date.

Notice of the proposed regulation was published in the News Journal and the Delaware State News on Friday,
October 2, 200 9, in the form hereto attached as Exhibit “A”. Comm ents wer e r eceived from the Gove rnor’s
Advisory C ouncil for Exc eptional Citizens and the S tate Council for Pers ons with Disabilities which s tate their
concern that student safety is being compromised by the delay of implementing the regulation because Delaware
law does not enable the De laware State Bureau of Investigation to submit a re quest for a fe deral b ackground
check. They would like the Department to expedite State legislation to allow these requests for federal background
checks. The Councils also encouraged DOE to initiate a model standard that districts, charter schools and colleges
could adopt, if desired. The Department will work to expedite legislation and initiate a model standard.

Il. Findings of Facts

The Secretary finds tha t it is a ppropriate to amend 14 DE Admin. Code 746 Criminal Background Checks for
Student Teaching in order to delay the implementation date. The date is being changed because current state law
does not enable the Delaware State Bureau of Identification to submit a request for a federal background check (28
CFR 50.12A and 28 CFR 20.33A3).

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 746
Criminal Background Checks for Student Teaching. Therefore, pursuant to 14 Del.C. §122, 14 DE Admin. Code
746 Crim inal Ba ckground Che cks fo r S tudent Teaching att ached her eto a s Exhibit “B” is h ereby ame nded.
Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 746 Criminal Background Checks for Student
Teaching hereby amended shall be in effect for a period of five years from the effective date of this order as set
forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 746 Criminal Background Checks for Student Teaching amended hereby shall
be in the form attached hereto as Exhibit “B”, and said regulation shall be cited as 14 DE Admin. Code 746
Criminal Background Checks for Student Teaching in the Administrative Code of Regulations for the Department of
Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on November 13,
2009. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 13th day of November 2009.

DEPARTMENT OF EDUCATION
Lillian M. Lowery, Ed. D., Secretary of Education

Approved this 13" day of November 2009
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*Please note that no changes were made to th e regulation as originally proposed and published in the
October 2009 issue of the Register at page 445 (13 DE Reg. 445). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at

746 Criminal Background Checks for Student Teaching

OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 1105

REGULATORY IMPLEMENTING ORDER
1105 School Transportation
I. Summary of the Evidence and Information Submitted

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code
1105 Schoo | T ransportation, Section 2 0.0 Bu s Rep lacement Sched ules o nly. The ame ndment cha nges the
mandatory replacement age of a school bus from 12 years to14 years. The change was mandated in Section 410

of the Grants-In-Aid House Bill 295 of the 145" General Assembly. A change was made last February to increase
the minimum mileage and/or age a bus may be on the road before replacement. The mandatory replacement age
of a bus was not changed at that time. The National Association of State Directors of Pupil Transportation Services
provided a position paper in 2002. The suggested lifetimes under normal operating conditions was stated to be 12
to 15 year s. The position paper also noted th e impo rtance of mile age factors, which the State currently and
continues to take into consideration.

Notice of the proposed regulation was published in the News Journal and the Delaware State News on Friday,
October 2, 2009, in the form hereto attached as Exhibit “A”. Co mments were r eceived from the Gov ernor’s
Advisory Council for Exceptional Citizens and the State Council for Persons with Disabilities endorsing the change;
however, both Councils submitted a r equest for clarifying language. The De partment has ma de the changes to
reflect the requests.

Il. Findings of Facts

The Secretary finds that it is ap propriate to amend 14 DE Admin. Code 1105 Bus Replacement Schedules
Section 20.0 Bus Repla cement Schedules only. The amendment changes the mandatory replacement age of a
school bus from 12 years to14 years consideration.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is ap propriate to amend 14 DE Admin. Code 1105
Bus Re placement Sc hedules. T herefore, pu rsuantto 1 4 Del.C. §122, 14 DE A dmin. Cod e 1105B us
Replacement Schedules attached hereto as Exhibit “B” is hereby amended. Pursuant to the provision of 14 Del.C.
§122(e), 14 DE Admin. Code 1105 Bus Replacement Schedules hereby amended shall be in effect for a period of
five years from the effective date of this order as set forth in Section V. below.
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IV. Text and Citation

The text of 14 DE Admin. Code 1105 Bus Replacement Schedules amended hereby shall be in the for m
attached hereto as Exhibit “B”, and said regulation shall be cited as 14 DE Admin. C ode 1105 Bus Replacement
Schedules in the Administrative Code of Regulations for the Department of Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on November 19,
2009. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 19th day of November 2009.

DEPARTMENT OF EDUCATION
Lillian M. Lowery, Ed. D., Secretary of Education

Approved this 19th day of November 2009

STATE BOARD OF EDUCATION

Teri Quinn Gray, President Dennis J. Savage
G. Patrick Heffernan Dr. Terry M. Whittaker
Jorge L. Melendez Dr. James L. Wilson

Barbara B. Rutt

1105 School Transportation
(Break in Continuity of Sections)

20.0 Bus Replacement Schedules

20.1 The time begins for a new bus when it is placed in service. A bus shall have the required mileage prior
to the start of the school year. Once a bus is placed in service for the school year, it will not be replaced
unless it is unable to continue service due to mechanical failure.

20.2  The following age and mileage requirements apply:

20.2.1 42t 14t year shall be replaced (it may then be used as a spare); or
20.2.2 [At least] 190,000 miles no matter age of bus [may be replaced]; or
20.2.3 [At least] 9 years and 130,000 miles [may be replaced]; or
20.2.4 May be replaced after 10 years.
20.3  Contractors shall be reimbursed for their eligible school buses for the annual allowances permitted by
the Formula. New (unused) buses placed in service in a year following their manufacture shall begin

their 7 years of capital allowances with the rate specified for the year of manufacture and continue in
year increments until completed.

20.4  School buses purchased with state allocated transportation funds may be used by the school districts
for purposes other than transportation of pupils to and from school. This type of use shall be at the
district’s expense and shall occur only during a time when the bus is not making its normal school run.

20.5 Inaccordance with the Attorney General’s o pinion of June 18, 197 4, re garding the use o f b uses
purchased from State allocated transportation funds for purposes other than the regular transportation
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of pupils to and from school, the provisions of Title 14, Section 1056, School Property, Use, Control
and Management, shall apply.

12 DE Reg. 1086 (02/01/09)

*Please Note: As the rest of the sections were not amended, they are not being published. A copy of the
regulation is available at:

1105 School Transportation

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C. §512)

Nature of the Proceedings:

Delaware Health and Social Services (“Dep artment”) / Division of Soc ial Services initiated p roceedings to
amend the Division of Social Services Manual (DSSM) regarding the Delaware Temporary Assistance for Needy
Families (T ANF) program’ s Contract of Mutual Responsibility . The D epartment’s proceedings to amend it s
regulations were initiated pursuantto 29 Delaware Code Section 10114 and its authority as prescribed by 31
Delaware Code Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section
10115 in the October 2009 Delaware Register of Regulations, requiring written materials and suggestions from the
public concerning the proposed regulations to be produced by Octob er 31, 2009 at which time the De partment
would receive information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSED CHANGE

The proposal described below amends policies in the Division of Social Services Manual (DSSM) reg arding
the Delaware Temporary Assistance for Needy Families (TANF) program’s Contract of Mutual Responsibility. The
proposed change adds a new section to policy establishing timely participation requirements for clients referred to
the Transitional Work Program.

Statutory Authority

»  Social Security Act §402(a)(1)(A)(i), Eligible States; State Plan

* 31 Del.C §512, Administration

+ 31 Del.C §518, Failure To Comply With Job Placement, Education, Training, Work Eligibility, Parenting
Or Personal Responsibility Requirements

Summary of Proposed Change

DSSM 3017, Other CMR Elements: The Transitional Work Program (TWP) is a new ma ndatory program for
TANF parents and caretakers who as a result of physical or mental disabilities have been determined to be unable
towork inan unsubsidized empl oyment setting. The program will  assist client s through assessment, case
planning, and case management leading to e mployment when ap propriate or to a pplication for federally funded
disability programs. TWP participants who fail to complete spec ified tasks within spec ified time frames, w ithout
good cause, are subject to a sa nction that reduces their TANF grant by $50.00. The sanction increases $50.00
every month until the grant is closed or all past due TWP activities are completed.
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Summary of Comments Received With Agency Response and Explanation of Changes

The Governor’s Advisory Council for Exceptional Citizens (GAC EC) and the State Council for Persons with
Disabilities (SCPD) offered the followin g observations and recommendations summarized below. The Division of
Social Services (DSS) has considered each comment and responds as follows.

In a nut shell, the proposal authorizes DSS to require persons with disabilities determ ined unemploy able to
participate in a new transitional work program (“TWP”). Failure to meet the expectations and timetable of a TWP
employability plan will result in TANF sanctions. GACEC and SCPD have the following observations.

First, there is no r egulatory definition of th e “transitional work program”. It is describ ed in the summary as
follows:

The Transitional Work Program (TWP) is a new mandatory program for TANF parents and caretakers
who as a result of  physical or mental dis abilities ha ve been determined to be unable to work in an
unsubsidized employment setting. The program will assist clients through assessment, case planning, and
case management leading to employment when appropriate or to application for federally funded disability
programs.

At451. At a minimum, DSS shou Id con sider ad ding a d efinition of “tr ansitional wor k program” to it s
compilation of definitions at Section 3001.

Second, there is no description of the beneficiary’s ability to influence the timelines and content of the TWP.
The DS S regulations (§3010) c overing the Contract of Mutual Responsibility (“C MR”) at leas t authorize some
beneficiary input:

The car etaker may object to certain aspe cts of the Contract. T he caretaker ne eds to pr esent any
objections up front, at the time of the initial Contract or upon Contract revision. DSS retains the ultimate
decision making authority as to what elements are put into the Contract of Mutual Responsibility.

DSS expects clients to cooperate in the development of the Contract of Mutual Responsibility. Certain
aspects of the Contract, such as, but not limited to, participation in employment-related activities, meeting
school attendance requirements and immunization, cannot be amended. However, even though certain
aspects cannot be amended, this does not imply that caretakers cannot discuss and/or negotiate Contract
requirements. Further, this is not to imply that such discussion and/or negotiation is non-cooperation. To
the extent possible, each caretaker should be able to mutually develop her/his C ontract. DSS is to give
caretakers the opportunity to understand the Contract and its requirements, as well as to discuss the
Contract with persons outside the DSS of fice. Re asons for requesting such an o utside review of th e
Contract include, but are no t limited to, language barrie rs, developmental disabilities, or to seek legal or
other counsel. Caretakers therefore, should be granted their requests to remove proposed Contracts from
the DSS office in order to review it with another person. This should not be considered non-cooperation.

Section 3010.

There is no corresponding authorization for in putinto the T WP by the beneficiary. Ata m inimum, such
authorization should be added to the regulations.

Third, there is a “disconnect” between the new regulation and the definition of “unemployable” in §3001N. The
definition of “unemployable” is as follows:

N. Unemployable - the inab ility to engage in activities necessary to work for at least the minimum wage;
the person is prohibited b ecause s/he is physically or mentally disabled. An unemployable ind ividual
cannot participate in employment or activities necessary to seek and obtain employment, e.g., job search,
job training, job readiness, etc.
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[emphasis supplied]

Thus, by de finition, an “u nemployable” be neficiary is som eone who cann ot be nefit from job training, job
readiness activities, etc. In contrast, the regulation [3017.1] anomalously requires the “unemployable” beneficiary
to enroll in a tr ansitional work p rogram which includes activities med ically ce rtified (3 001N) as beyon d the
capabilities of the beneficiary . If a doctor has certifie d that a beneficiary is inca pable of even job readiness
activities, why authorize DSS workers to require enrollm ent in such activ ities? The predict able res ult will be
application of sanctions to persons with disabilities who will be penalized despite lack of fault.

Fourth, the pr oposed r egulations p rovide conflicting information o n wheth er e nrollmentinthe T WP is
mandatory or discretionary. On the one hand, the “Summary of Proposed Change” describes the TWP as “a new
mandatory program for TANF parents and caretakers who as a res ult of physical or mental disabilities have been
determined to be unable to work ...”. In contrast, the actual re gulation (§3017.1) provides the DSS wor ker with
discretion to re quire participation since it r ecites that persons “may be required to enroll and participate in the
Transitional Work Program”. There are no standards to guide DSS workers in determining which beneficiaries with
disabilities will be required to enroll and p articipate in the TWP under §3017.1. Since there will be circums tances
under which participation would clearly be of negligible value (e.g. caretaker with terminal iliness awaiting results of
SSI application), it makes sense to offer workers discretion.

Fifth, there is a “disconnect” between the definition of “sanction” and §3017.1.1. The definition of “ sanction”
recites as follows:

If a TANF client refuses or fails to attend a Contract of Mutual Responsibility requirement (e.g. participate
in parenting education) the penalty is a $50 reduction in the grant for each month the client refuses or fails
to participate.

Section 3001K.

In contrast, the sanction for non-complianc e with the C ontract of Mutual Responsibility (“CMR”) under
proposed §30 17.1.1 is no t limite d to a $5 0 mon thly r eduction of the gr ant. Rather , th e pe nalty incre ases
exponentially each month:

The sanction for failure, without good cause, to me et the time limits established in the CMR and the

TWP Employability Plan w ill be an init ial $50.00 reduction in TANF benefits. This reduction w ill increase

each month by $50.00, either until all activities which exceed the time limits established in the CMR and

TWP employability plan are completed or the case in closed.

Section 3017.1.1. DSS may wish to ensure consistency among the regulations.

Sixth, if beneficiaries with disabilities are being involunt arily required to participate in the transitional work
program, it would be preferab le to explicitly rec ite that reasonable ac commodations will be provided to facilitate
effective participation. Compare §3006.1.

Finally, GACEC an d SCPD pr efer a voluntary p articipation ap proach to “ unemployable” pe rsons with
disabilities enrolling in pre-vocational activities. Compare §3006.1. In addition, the Councils objects to the concept
of subjecting medic ally c ertified une mployable beneficiaries with disabilit ies to stric t compliance with TWP
employability plans developed by unk nown entities w ith no regulatory guidance on co ntent, consumer input, or
feasibility.

Agency Response: In regards to your recommendation regarding proposed regulations re gulating client’s
participation with the T ransitional Work Program, the following italicized language is bein g added to the DSSM
3017.1. It is our belief that this language addresses your concerns that:

1. The Transitional Work Program should be defined in regulations
2. It should be clear that clients are involved in the development of the TWP employability plan.
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3. The TWP should accommodate the needs of the clients referred to it.

4. Clients should not be expected to engage in activities which a healthcare professional has determined
they should not engage in.

The Transitional Work Program (TWP) is designed to help TANF parents and caretakers who as a result of
physical and/or mental disability have been determined to be unable to work in an unsubsidized employment
setting. The program will assist clients through assessment, case planning, and case management. Services will
be provided in a manner that accommodates the individual needs of clients including in-home services when
necessary. Clients will not be expected to participate beyond the maximum limits established by health care
professionals. All parents and caretakers receiving a TANF grant in the Non-Time Limited program are eligible for
referral to the TWP.

The goal of the TWP program is to support clients in achieving the highest level of self-sufficiency possible
given their individual circumstances. This goal will be reached by:

*  Promoting wellness activities and health maintenance planning for clients with disabilities that are
expected to be of limited duration.

» Identifying and accessing accommodations, educational programs, and appropriate work settings for cli-
ents with disabilities amenable to those interventions.

» Identifying and assisting clients who are likely eligible for federal disability programs gain entry into
those programs.

The TWP Employability Plan is a tool used to assist clients in reaching TWP program and client identified
goals. The Employability Plan will detail the activities clients will need to engage in to reach the goals. The TWP
program will collaborate with each client to develop their TWP Employability Plan. Goals and activities will include
but are not limited to; completion of assessments and healthcare appointments, enrollment/completion of training
activities, completion of activities aimed at improving or maintaining wellbeing and the completion of activities
necessary for application for federally funded disability programs.

As requested in your letter, a definition of the Transitional Work Program will also be added to Section 3001 of
the DSS Policy Manual.

In your letter you asked for clarification regarding the mandatory nature of the TWP program. The TANF clients
that can be referred to the program are as defined in the text above: parents and caretakers receiving a TANF grant
in the Non-Time Limited program are eligible for referral to the TWP “. Once a client is refered to the TWP program
their participation with the program is mandatory. The Division of Social Services may decide based on individual
case dynamics, TWP program limitations, funding limitations, or other factors to withdraw referrals to the program
or not to refer clients to the TWP.

You asked for clarification regarding the Contract of Mutual Responsibility (CMR) sanction policy as stated in
the proposed regulation. Your interpretation for the CMR sanction definition is different than it is explained in the
policy that relates to each CMR area. In your example of parent education the sanction calculation is delineated in
DSS policy 3015.1 Sanctions for Not Meeting Parenting Education Requirements as follows: “The fiscal sanction
for failure, without good cause, to atte nd parenting education class es will be an initial $50.00 reduction in TANF
benefits. Increase this reduction each month by $50.00, either until there is compliance or the case is closed”. You
appear to be interpreting the definition of the CMR Sanction to mean the CMR sanction results in a $50.00 grant
reduction, which remains at $50.00 until the sanction is cured. But the definition is repeatedly operationalized in the
policy as: the grant reduction resulting from a CMR sanction is calculated by multiplying $50.00 by the number of
months of failure to cooperate.

Findings of Fact:

The Department finds that the proposed changes as set for th in the October 2009 Register of Regulations
should be adopted.
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THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Division of Social Services Manual
(DSSM) regarding Other Contract of Mutual Responsibility (CMR) Elements is adopted and shall be final effective
December 10, 2009.

Rita M. Landgraf, Secretary, DHSS

3017 6ther-GMR-Elements Additional CMR Elements

|dent|f|ed and added to a TANF household s CMR These elements may be identified by DSS, the family, or other
agencies that are involved with the family.

3017.1 Transitional Work Program (TWP) Requirements

The Transitional Work Program (TWP) is designed to help TANF parents and caretakers who as a result
of phy sical a nd/or men tal disa bility hav e be en d etermined t o be una ble to work in an u nsubsidized
employment setti ng. The program wi ll assist cl ients t hrough as sessment, ca se plan ning, and ¢ ase
management. Services will b e provided in a ma nner that accommodates the individual needs of clients
including in- home services when necessary. Clie nts will not be ex pected t o p articipate beyond the
maximum limits es tablished by health care professionals. All p arents and caretakers receiving a TANF
grant in the Non-Time Limited program are eligible for referral to the TWP.

The goal of the TWP prog ram is t o support clients in a chieving the highest level of self-sufficiency
possible given their individual circumstances. This goal will be reached by:

* Promoting wellness activities and health maintenance planning for clients with disabilities
that are expected to be of limited duration.

¢ Identifying and accessing accommodations, educational programs, and appropriate work
settings for clients with disabilities amenable to those interventions.

* Identifying and assisting clients who are likely eligible for federal disability programs gain
entry into those programs.

The TWP Employability Plan is a tool used to as sist clients in rea ching TWP program and client
identified goals. The Employability Plan will detail the activities clients will need to engage in to reach the
goals. The TWP program will collaborate with each client to develop their TWP Employability Plan. Goals
and activities will include but are not limited to; completion of assessments and healthcare appointments,
enroliment/completion of training activities, completion of activities aimed at improving or maint aining
wellbeing a nd t he ¢ ompletion of a ctivities necessary for applica tion f or f ederally f unded disa bility
programs.]

The CMR and the TWP_E mployability Plan will establish time limits for the completion of TW P activities or
goals.

3017.1.1 Sanctions for Not Meeting the TWP Requirements

The sanction for failure, without good cause, to meet the time limits established in the C MR and the TWP
Employability Plan will be an initial $50.00 reduction in TANF benefits. This reduction will increase each month by
$50.00. either until all activities which exceed the time limits established in the CMR and TWP employability plan
are completed or the case is closed.
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3017.1.2 Curing TWP Sanctions

The sanction will end when all activi ties which exceed the time limit s established in the CMR __and TWP
Employability Plan are completed.

3017.2 Division of Social Services (DSS) Identified CMR Elements

When staff has reason to believe that the family needs other services to become self-sufficient, these services
will be identified and specified in the Contract of Mutual Responsibility.

3017.2.1 Sanctions for Not Meeting Division of Social Services Identified CMR Elements

The sanction for failure, without good cause, to comply with DSS identified elements in the Contract of Mutual
Responsibility will be an initial $50.00 reduction in TANF benefits. This reduction increases each month by $50.00.
either until there is compliance or the case is closed. The case worker will give the client written notification of what
s/he has to do to be in compliance.

3017.2.2 Curing Division of Social Services Identified CMR Sanction Penalties
The sanction will end when the client has met the requirements as listed in the sanction notification.

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DIVISION OF AIR AND WASTE MANAGEMENT

Statutory Authority: 7 Delaware Code, Chapters 60 and 63, (7 Del.C., Chs.60 & 63)
7 DE Admin. Code 1302

Secretary's Order No.: 2009-A-0043

Amendments to the Delaware Regulations Governing Hazardous Waste,
Date of Issuance: November 12, 2009
Effective Date of the Amendment: December 21, 2009

. Background:

A public hearing was held on Thursday, October 22, 2009, at 6:00 p.m. at the DNREC Richardson & Robbins
Building Aud itorium to r eceive comme nt o n p roposed am endments to the Delawar e Regulations Gover ning
Hazardous W aste (h ereinafter re ferred to as "R GHW"). The S tate of Delaware is au thorizedb yth e U. S.
Environmental Protection Agency (hereinafter referred to as "EPA") to administer federal authority as part of it s
State hazardous waste management program. In order for Delaware to maintain its pro gram de legation and
authority, EPA requires Delaware to ma intain a program that is eq uivalent and no less stringent than the federal
program. To accomplish this, the State is proposing to make miscella neous changes to the RGHW that correct
existing errors, add clarification, and/or otherwise enhance its current hazardous waste regulations.

The Department is proposing amendments to reflect changed federal regulations. Thus, Delaware is proposing
very minor changes to the followings ections of its existing Re gulations G overning Ha zardous W aste: (1)
Transporter Permit Requirement; (2) Exce ption Report DNR EC notification clarification; (3) Performance Track
Program de letion; (4) Insu rance for Used Oil Transporters; (5) Used QOil correction; (6) 24 hoursvs. 1day
clarification; (7) Contingency Plan clarification; and (8) Permit Modification list.

Due to the fact that the proposed changes to RGHW are required by the EPA, are self explanatory, and are not
controversial, no workshop to explain these changes to the public was held by the Department. Instead, a letter
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was se ntto all interested per sons (i.e ., th e re gulated comm unity throughout De laware) on June 30, 200 9,
encouraging the public to review the proposed amendments on the Department's web p age, and to submit any
comments prior to or at the hearing. No comments of any kind were received from the public or the regulated
community regarding these proposed amendments during any phase of th is proceeding. Proper notice of the
hearing was provided as required by law.

After th e h earing, the Hearing Officer p repared her r eport an d recommendation in the form of a Hea ring
Officer's Mem orandum to the Se cretary dated November 9, 2009, and that Report in its e ntirety is e xpressly
incorporated herein by reference.

ll. Findings:

The Dep artment h as pr ovided soun d r easoning with regard to the p roposed am endments to De laware's
Regulations Go verning Ha zardous W aste, as r eflected in the He aring Officer's Me morandum of Novemb er 9,
2009, which is attached hereto and expressly incorporated into this Order in its entirety. Moreover, the following
findings and conclusions are entered at this time:

1. The Department has jurisdiction under its statutory authority, 7 Del.C. Chapters 60 and 63, to make a
determination in this proceeding;

2. The Department provided adequate public notice of the proceeding and the public hearing in a manner
required by the law and regulations;

3. The Department held a public hearing in a manner required by the law and regulations;
4. The Department considered all timely and relevant public comments in making its determination;
5. The Department has reviewed this proposed amendment in the light of the Regulatory Flexibility Act,

and believes the same to be lawful, feasible and desirable, and that the recommendations as proposed should be
applicable to all Delaware citizens equally;

6. Promulgation o f these proposed amendments would up date Dela ware's r equirements, wh ere
appropriate, to be consistent with the fed eral requirements, thus b ringing Dela ware into compliance with EPA
standards;

7. The correction of clerical errors c urrently found in Delaware's existing regulations will provide better
clarity and a fuller understanding of the regulatory language contained within this regulation to the general public
and the regulated community;

8. The Department has an adequate record for its decision, and no further public hearing is appropriate
or necessary;

9. The Department's proposed re gulation, as published in the October 1, 2009 Delaware Re gister of
Regulations and set fo rth within Attachment "A" of the Hearing Officer's Me morandum and attached hereto, is
adequately su pported, not arbitrary or capr icious, and is consistent with the applicable laws and regulations.
Consequently, it should be approved as a final regulation, which shall go into effect twenty days after its publication
in the next available issue of the Delaware Register of Regulations;

10. The Department shall submit the proposed regulation as a final regulation to the Delaware Register of
Regulation for publication in its next available issue, and shall provide written notice to the persons affected by the
Order.

Ill. Order:

Based on the record developed, as reviewed in the Hearing Officer's Memorandum dated November 9, 2009
and expressly incorporated herein, it is hereby ordered that the proposed amendments to the State of Delaware's
Regulations Governing Hazardous Waste be promulgated in final form in the customary manner and established
rule-making procedure required by law.
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IV. Reasons:

The promulgation of the amendments to the State of Delaware's Regulations Governing Hazardous Waste will
update Delaware's requirements, where appropriate, to be consistent with the federal requirements, thus bringing
Delaware into compliance with EPA standards. Again, the State is required to adopt these amendments in order to
maintain its hazardous waste program authorization and remain current with the Federal RCRA hazardous waste
program. Additionally, those changes being made to correct clerical errors currently found in Delaware's existing
regulations will provide better clarity and a fuller un derstanding of the regulatory language contained within this
regulation to the general public and the regulated community.

In developing this regulation, the Department has balanced the absolute environmental need for the State of
Delaware to p romulgate r egulations concerning this matter with the imp ortant in terests a nd public co ncerns
surrounding the same, in furtherance of the policy and purposes of 7 Del. C., Chapters 60 and 63.

Collin P. O'Mara, Secretary

*Please note that no changes were made to the regulation as originally proposed and published in the
October 2009 issue of the Register at page 452 (13 DE Reg. 452). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at

1302 Amendments to the Delaware Regulations Governing Hazardous Waste

DiviSION OF SoiL AND WATER CONSERVATION
Statutory Authority: 7 Delaware Code, Chapter 42 (7 Del.C., Ch. 42)

Secretary’s Order No. 2009-S-0044

Delaware Dam Safety Regulations
Date of Issuance: November 16, 2009
Effective Date: December 11, 2009

Under the authority vested in the Secretary of the Department of Natural Resources and Environmental Control
(“Department” or “DN REC”) th e f ollowing find ings, r easons and con clusions are entered as an Order of th e
Secretary in the above-referenced rulemaking proceeding.

Background and Procedural History

This Order considers proposed re gulation entitled “Delaware Dam Safety Regulations.” The Department’s
Division of Soil and Water Conservation commenced the regulatory development process with Start Action Notice
2006-16, which was a pproved on ....DSWC’s Dam Safety Program held 4 meetings with the regulatory advisory
committee, as required by the Dam Safety Act (Act), and a public workshop on December 11, 2008.

The Department published the proposed regulations in the April 1, 2009 Delaware Register of Regulation and
held a public hearing on April 27, 2009. The Department’s presiding hearing officer, Robert P. Haynes, prepared a
Hearing Officer’'s Re port dated November 9, 2009 (Report). The Report recommends certain findings and the
adoption of as a final regulation as “Delaware Dam Safety Regulations,” attached to the Rep ort as Appendix A
(Regulation).

Findings and Discussion
| find that the Regulation is well- supported by the record developed by DSWC and adopt the Reportto the

extent it is consistent with this Order. DSWC'’s experts developed the record and the Regulation was drafted with
the cooperation and coordination by members of the regulatory advisory committee. In addition, DSWC held a
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public workshop. As a resu lt of the extensive informal regulatory development process, the proposed regulation
only received two public comments. DSWC and the Report recommend that one comment’s editorial and clarifying
changes be reflected as non-substantive changes and the other comment was on a specific problem with one pond
that did not require any change to the proposed regulation.

| find th at the Dep artment’s experts in DSWC fully developed the r ecord to support ado ption of the final
regulations. As final regula tions, the Department will have improved authority to regulate dams, p articularly the
existing 53 dams that are subject to the Department’s regulation. The regulation also will regulate to any new dams
that fall within the size and classifica tion that are subject to the regulation. The regu lations will require annual
inspections of high hazard dams and inspections of the significant hazard dams every two years. All dams will be
subject to review and supervision by a licensed Delaware professional engineer. The dams that are regulated are
public owned dams that have a certain height or size of impoundment or hazard classification to warrant regulation
under the Act, or any privately owned dam that may seek to be regulated by agreement.

The regulation adopted by this Order provides more details and clarification to the owners of dams regulated
by the Act. The regulation’s procedures set fo rth how to ap ply to the Dep artment for pe rmission to de sign,
construct, operate, maint ain, inspect and ab andon a regulated dam. The regulation that this Order adopt s will
provide a comprehensive and sound basis to regulate those dams in Delaware that are subject to regulation under
the Act. In conclusion, the following findings and conclusions are entered:

1.) The Department has jur isdiction under its statutory a uthority to issu e an Order adopting this final
regulation;

2.) The Department provided adequate public notice of the proposed regulation and provided the public
with an adequate opportunity to comment on the proposed regulations, including at a public hearing;

3.) The Dep artment held a public hearing o n the pr oposed regulations in order to con sider pu blic
comments be fore m aking a ny fin al d ecision, an d ha s c onsidered a Il re levant an d timely pu blic co mments it
received;

4) The Department’s Hearing Officer’s Report, including its recommended record and the Recommended
Regulation, as set forth in Appendix A, are adopted to provide additional reasons and findings for this Order;

5.) The Re commended Regu lation does no tre flect an y subst antive changes from th e Pro posed
Regulation published in the April 1, 2009, Delaware Register of Regulations;

6.) The Recommended Regulation should be adopted as a final regulation because it is con sistent with
the Act and its purposes to reduce the risk of loss of life and property damage from a failure of a dam subject to the
Act’s regulation, will enable the Dep artment to administer it s duties under the Act, a nd is well supported by
documents in the record; and that

7.) The Department shall submit this Or der ap proving the final regulation to the Delaware Register of
Regulations for publication in it s next available issue, and provide such othe r notice as th e law and regulation
require and the Department determines is appropriate.

Collin P. O’Mara
Secretary

*Please Note: Due to the size of the final regulation, it is not being published here. A copy of the regulation
is available at:

5103 Delaware Dam Safety Regulations

DELAWARE REGISTER OF REGULATIONS, VOL. 13, ISSUE 6, TUESDAY, DECEMBER 1, 2009



http://regulations.delaware.gov/register/december2009/final/13 DE Reg 854 12-01-09.htm

856 FINAL REGULATIONS

DEPARTMENT OF SAFETY AND HOMELAND SECURITY
DIVISION OF STATE POLICE

Statutory Authority: 24 Delaware Code, Section 2311 (24 Del.C. §2311)
24 DE Admin. Code 2300

2300 Pawn Brokers, Secondhand Dealers and Scrap Metal Processors

ORDER

Pursuant to the Gu idelines in 29 Del.C. §10118(a)(1)-(7), the Se cretary of Safety and Homeland Security
("Secretary") hereby issues this Order. Following public notice on the proposed adoption of amendments to rule 3.0
- Revocations and Emergency Suspensions, the Secretary makes the following Findings and Conclusions:

Summary of Evidence and Information Submitted

1. The Secretary did not receive written evidence or information pertaining to the proposed adoption.

2. The Secretary ex pressed h is intentto ad opt th e amendmentto issue a revocation an d e mergency
suspension to pawnbrokers, secondhand dealers and scrap metal processors.

Findings of Fact

3. The public was given notice and the opportunity to provide the Secretary with comments, in writing, on the
proposed amendment. The written comments received are described in paragraph 1.

4. The Secretary finds that the adoption of this rule will allow the Director of SBI to issue a revocation or
emergency suspension to pawnbrokers, secondhand dealers and scrap metal processors.

5. The Secretary finds that the adoption will have no adverse impact on the public.

6. The Secretary finds that the amendment is well written and describes its intent to issue a revocation or
emergency suspension of pawnbrokers, secondhand dealers and scrap metal processors.

Conclusion

7. The proposed rule adoption was p romulgated by the Secretary in accord with th e statutory duties and
authority as set forth in 24 Del.C. Chapter 23 et seq. and, in particular, 24 Del.C. §2311.

8. The Secretary deems this adoption necessary and expedient to the full and official performance of his
duties under 24 Del.C. Ch. 23 et. seq.

9. The Secretary concludes that the adoption of this rule will be in the best interests of the citizens of the State
of Delaware.

10. The Secretary therefore adopts the amendment pursuant to 24 Del.C. §2311 and guidelines of 29 Del.C.
§10118 of the Administrative Procedures Act. See, Strauss v. Silverman, Del. Supr., 399 A.2d 192 (1979).

11. The adopted rule replaces in it s entirety any former rule or re gulation he retofore pr omulgated by the
Secretary.

12. The effective date of this Order shall be December 11, 2009.

13. Attached hereto and incorporated herein this order is the amended rule marked as exhibit A and executed
simultaneously on the 11th day of December, 2009.

Secretary Lewis D. Schiliro
APPROVED AS TO FORM:
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Michael Tupman, Esquire
Deputy Attorney General

November 2, 2009

*Please note that no changes were made to th e regulation as originally proposed and published in the
October 2009 issue of the Register at page 462 (13 DE Reg. 462). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at

2300 Pawn Brokers, Secondhand Dealers and Scrap Metal Processors

DIVISION OF STATE POLICE
Statutory Authority: 10 Delaware Code, Chapter 27 (10 Del.C. Ch. 27)

2400 Board of Examiners of Constables
ORDER

Pursuant to the Guidelines in 29 Del.C. §10118(a)(1)-(7, the Board of Examiners of Constables ("Board")
hereby issues this Order. Following notice and a public hearing on the proposed adoption of amendments to rule
1.0 Experience, rule 3.0 - Revocations and Emergency Suspensions and the Board makes the following Findings
and Conclusions:

Summary of Evidence and Information Submitted

1. The Board did not receive written evidence or information pertaining to the proposed adoption.

2. The Board expressed its desire to adopt the amendment to a llow the Bo ard the authority to oversee all
training for constables.

Findings of Fact

3. The public was given notice and the opportunity to provide the Board with comments, in writing and by oral
testimony, on the proposed amendments. The written comments and oral testimony received are described in
paragraph 1.

4. The Board finds that the ad option of this rule will allow the Board the authority to oversee all training for
constables.

5. The Board find that the adoption will have no adverse impact on the public.

6. The Board find that the amendment is well written and describes its intent to adopt the rule to allow the
Board the authority to oversee all training for constables.

Conclusion

7. The proposed rule was published by the Board in accord with the statutory duties and authority as set forth
in 10 Del.C. §2701 et seq. and, in particular, 10 Del.C. §2702(b).

8. The Board deems this ad option necessary and expedient to the full and official performance of its duties
under 10 Del.C. Section 2701 et. seq.
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9. The Board concludes that the adoption of this rule will be in the best interests of the citizens of the State of
Delaware.

10. The Secretary and Board therefore adopt this amendment pursuant to 10 Del.C. §2702(b) and guidelines
of 29 Del.C. §10118 of the Administrative Procedures Act. See, Strauss v. Silverman, Del. Supr., 399 A.2d 192
(1979).

11. This ad opted rule replaces in its entirety any former rule or regulation he retofore promulgated by the
Board.

12. The effective date of this Order shall be December 11, 2009.

13. Attached hereto and incorporated herein this order is the amended rule marked as exhibit A and executed
simultaneously on the 11th day of December, 2009.

Colonel Robert Coupe, Chairman
APPROVED AS TO FORM:
Michael Tupman, Esquire
Deputy Attorney General
November 2, 2009

*Please note that no changes were made to the regulation as originally proposed and published in the
September 2009 issue of the Register at page 388 (13 DE Reg. 388). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at

2400 Board of Examiners of Constables

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

Statutory Authority: 16 Delaware Code, Section 1796 (16 Del.C. §1796)
1790 Acupuncture Advisory Council
ORDER

After due notice in the Register of Regulations and two Delaware newspapers, a p ublic hearing was held on
September 17, 2009 before the Acupuncture Advisory Council ("Council") which functions under the auspices of
the Delaware Board of Medical Practice ("Board") to consider adoption of rules and regulations governing the
practice of acupuncture in the State of Delaware. Pursuant to 24 Del.C. §1796(c), the Council proposed rules and
regulations to clarify provisions of the recently enacted law regulating the practice of acupuncture and to implement
provisions of Subchapter X of the M edical Practice Act go verning ac upuncture pr actitioners. See HB 37 7, as
amended by HA 1 and SA 1, enacted in the 144th General Assembly.

As re quired by the Admin istrative Pr ocedures Act, 29 Del.C. §1 0115, no tice of the pro posed ru les and
regulations was published on August 1, 2009 in the Dela ware Register of Regulations, Volume 13, Issue 2 at 13
DE Reg. 237.

Summary of the Evidence and Information Submitted

The Cou ncil re ceived written a nd ver bal co mments at th e pu blic he aring. The fo llowing notices, written
comments and documents were admitted as exhibits and made a part of the record:

Council Exhibit 1: News Journal Affidavit of Publication.
Council Exhibit 2: Delaware State News Affidavit of Publication.
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Council Exhibit 3: A copy of an e-mail to Council Chair Lorna Lee from Brian C. Allen commenting generally
on the continuing education regulations and suggesting that the Council consider accepting evidence of current
NCCAOM (N ational Certification Commission for Acupuncture and Oriental Medicine) certification to satisfy the
Council's proposed continuing education requirements since NCCA OM certification requires 60 credits every 4
years whereas the Board requires 30 every 2 years.

Council Exhibit 4: Letter dated September 17, 2009 from Cheyenne Luzader, MS, ADS, and Steven Berlin,
MD, ADS, stating that the acupuncture law as written proposes problems for Acupuncture Detoxification Specialists
in Delaware. Ms. Luzader and Dr. Berlin stated that there are currently 16 Acupuncture Detoxification Specialists
(ADS) in Delaware credentialed by the National Acupuncture Detoxification Association (NADA), one of whom is a
medical doctor. There are 3 additional trainees, 2 of whom are medical doctors. Ms. Luzader and Dr. Berlin stated
that Acupuncture Detoxification (Acudetox) has been practiced in Delaware since 1993 under the auspices of the
Medical Board. M s. L azader and Dr. Ber lin request that the Council: 1) allow NA DA certified Acupuncture
Detoxification S pecialists to use the 5acu  puncture po ints fo r de toxification protocol, 2 ) exempt Acud etox
practitioners from licensing, as general acupuncturists, since they practice a specific 5 point protocol for a specific
population an d d o n ot dia gnose, an d 3 ) allow NADA re quirements to be the standard for the practice of
detoxification in the State of Delaware.

Ms. Luza der an d Dr. Ber lin ad ded th at the Bee be Medical Ce nter's Integrative He alth Dep artment was
developing a program for addictive behavior that included Acupuncture Detoxification when they learned that the
law had passed.

Council Exhibit 5: Letter dated September 15, 2009 from Felicitas "Tita" Gontang, LCSW, ICADC, ADS. Ms.
Gontang worked at the Kent/Sussex Detoxification Center from 1995 until it closed in July 2009. She noted that
auricular acupuncture was used at the facility since 1993 under a waiv er from the Board of Medical Practice in a
pilot study to determine if the treatment would be an effective and efficient treatment option, reduce client anxiety
and stress relative to withd rawal, increase retention and completion, and reduce recidivism. Ms. Gon tang stated
that the pilot study goals were met. Ms. Gontang added that Treatment Protocol # 45, a publication of the Center
for Substance Abuse Treatment, supports auricular acupuncture d etoxification as an evidenced based practice.
She noted that the practice of acupuncture detoxification specialists does not involve diagnosis. The 5 point NADA
protocol is a n adjunctive therapy that helps people modulate their stress response, it is no t used for healing or
curing any conditions. Ms. Gontang noted the effectiveness of the protocol after the tragedies of 9/11 and hurricane
Katrina.

Ms. Gontang urged the Council to 1) allow individuals holding NADA certification as an ADS to practice the 5
point protocol, 2) exempt individuals with ADS certification from licensing as acupuncturists, and 3) recommend the
procedure for use as a substance abuse support as the protocol developed by NADA. Ms. Gontang submitted that
other states, including Virginia, Maryland, New York, Texas, Michigan, Louisiana, Connecticut and Vermont, have
done so.

Attached to Ms. Gontang's letter is a 9 page review titled "Acu detox: Beneficial Effects beyond Detox" written
by Laura Cooley, L.Ac., discussing studies and articles about the effectiveness and benefits of acupuncture, Acu
detox, and the NADA 5 point protocol as an adjunct treatment for substance use disorder and other disorders.

Council Exhibit 6: Letter from Michael O. Smith, M.D, Dir ector, Lincoln Recovery Center, Founder, National
Acupuncture Detoxification Association dated September 14, 2009 supporting an exemption for acudetox in the
acupuncture licensing law. Dr. Smith consul ted with the Delaware Board of Medical Practice with regard to the
acudetox program that led to an impressive reduction in recidivism at Kent/Sussex. He noted that Delaware led the
way in acupuncture supp orted tre atment th at was later followed by V irginia and Maryland. He su bmitted th at
having a specific acudetox exemption is critical for the use of acupuncture in this field. He noted some of the states
thatdo and do not have programs. Dr. Smith st ated that Y ale Univer sity ad diction fellows an d r esidents are
required to take acudetox certification training from a nurse who is an acudetox specialist. Statistics show that there
are over 900 licensed programs that use acup uncture, itis recommended inthe TIPS 45 man ual for detox
treatment and a lea ding malpractice insurance agency reported no claims related to a uricular acup uncture. He
described the treatment as safe and popular and urged the Council to continue providing the service to the citizens
of Delaware by approving the acudetox exemption.

Council Exhibit 7: Letter dated September 7, 2009 from Irene Rust, MCC, NCACII, CADC, ADS, F.T. (Tita)
Gontang, LCSW, ICADC, ADS, Michael Betts, MS, LPMCH, ICCDPD, ADS, Cheyenne Luzader, MS, DCEP, CT,
CCH-PS, ADS, wr iting on be half of the 1 9 Acupu ncture Detoxification S pecialists and T rainees in Dela ware
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requesting recognition of the NADA ADA credential to use the 5 needle protocol. The writers note that they are in
a separate diverse, challenging, and sometimes dangerous profession that sha res a technique with the field of
acupuncture but state that they have a different mission. The technique they use was developed for addictions.
Auricular detoxification is a tool that helps clients withdraw from substances and ease into a healthy lifestyle. The
writers ask for the Council's and Board's support as they work with NADA to continue to practice. They stated their
regret that they were not informed about the law and asked to be informed of any future circumstances that might
affect them.

Council Exhibit 8: Copies of the Michig an Department of Community Health Of fice of Drug Control Policy,
Treatment Policy-02, e stablishing standards for the use of acupuncture as an adjunctive therapy in substance
abuse treatment, an d cop ies of the Michiga n a ndV irginia laws exempting NADA ce rtified acupu ncture
detoxification specialists from licensure in those states.

Council Exhibit 9: Letter dated September 16, 2009 from Jeffrey M. Fr ied, FACHE, Pre sident and CEO,
Beebe Medical Center, discussing the low cost program for patients with addictive behavior being proposed by the
Integrative He alth Dep artment at Bee be M edical Ce nter thatinclude s the use o fa uricular acupu ncture
detoxification. Dr. Fried stated that an adjustment is needed to the law to allow them to proceed with the program
and asked the Board and Council to support an amendment to the law or other action to allow NADA credentialed
acupuncture detoxification specialists to practice in Delaware.

Council Exhibit 10: Letter from Michael Betts, Psychologist Ill, LPCMH, CCDP, NCC, ADS, ICCDP, asking for
an e xemption for Acupuncture De toxification S pecialists to be written into the rules and regulations. Mr. Betts
stated that he belie ved se ction 179 7(b) of the Code allows for the e xemption. Mr. Betts noted his lo ng-term
observation of an d recent participation in the use o f the ADS technique. He described his 24 yea r tenure as a
psychologist at KSMHC where he saw the training of the nurses in the use of the techn ique. Their detox center
was involved in the early res earch in the value of the procedure in treating th e re stlessness that come s with
addiction. Tens of thousands of people have received the treatment as a powerful adjunctive therapy in their detox
center and with the population he serves. He noted his experience on the Board of Mental Health Counselors and
stated that he a ppreciated the difficulty of finding agreement and cr eating a ppropriate la nguage in rules and
regulations to imple ment legislation with out exceeding the legislative authority. He commented that clarification
now would likely avoid future problems.

Council Exhibit 11: A copy of the "Proposal for the Implementation of Acupuncture Detoxification at Kent-
Sussex Detox and an Outp atient Facility" dated August 6, 19 92 s ubmitted to the Delaware Board of Medical
Practice for the Kent-Sussex pilot program.

The following individuals provided verbal comment at the public hearing:

1. Felicitas"Tita" Gontang, LCSW, ICADC, ADS, pr ovided verbal comments consistent with he r written
comments an d intro duced add itional exhibits in support of herr equest for an exemp tion for Acupu ncture
Detoxification S pecialists. In addition, she re sponded to a Coun cil question clar ifying that Acupuncture
Detoxification Specialists are required by NADA to take a clean needle technique course every year.

2. Irene Rust, MC C, NCAC Il, CADC, ADS, provided ver bal comme nts con sistent with he r wr itten
comments an d intro duced add itional exhibits in support of herr equest for an exemp tion for Acupu ncture
Detoxification Specialists.

3. Cheyenne Luzader, MS, DCEP, CT, CCH-PS, ADS, provided verbal co mments co nsistent with her
written comments and introduced the letter from Jeffrey M. Fried, F ACHE, President and CEO, Be ebe Medical
Center in support of their request for an exemption for Acupuncture Detoxification Specialists.

4. Michael Bett s, Psy chologist Il I, LPCMH, C CDP, N CC, ADS, ICC DP, provided v erbal comment s
consistent with his written comment. Mr. Betts also noted, as further support of his re quest for an exemption for
Acupuncture Detoxification Specialists by re gulation, that the regulations for Professional Counselors of M ental
Health provide for the use of acupuncture as an adjunctive therapy.

Findings of Fact and Conclusions

1. The public was given notice and an opportunity to provide the Council with com ments in writing and by
testimony at the public hearing on the proposed amendments to the Council's Rules and Regulations.
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2. The Council received written and public comment as reflected in the summary of evidence.

3. There was only on e public comment on the specifics of the re gulations as pr oposed. Brian C. Allen
commented on the regulations governing continuing education and suggested that the Council consider accepting
evidence of current NCCAOM certification to satisfy the Council's proposed continuing educ ation requirements
since NCCAOM certification requires 60 credits every 4 years whereas the Board requires 30 every 2 years.

The Council discussed accepting evidence of NCCAOM certification during the drafting of the regulations
but voted not to accept the certification because of the different reporting periods. The law governing acupuncture
practitioners re quires continuing ed ucation to be co mpleted in ev ery re newal pe riod; a ccepting NCC AOM
certification would not sati  sfy tha t ob jective be cause a licen see could wait un til the e nd of the NCCAOM
certification 4 ye ar period to co mplete th eir continuing ed ucation, effectively no t ha ving done any continuing
education during the r equired 2 year renewal period to maintain Delaw are licensure. Having a Iready given this
suggestion full consideration, the Council does not believe that a change to the regulations should be made and
rejects the suggestion at this time. This is an issue that the Council may revisit in the future after it goes through a
renewal cycle, but the Council is satisfied that the rule as drafted is necessary to meet the statutory objectives and
does not place an undue burden on the licensee.

4. All of the additional p ublic com ment focused on providing an exemption in the la w or re gulations for
Acupuncture Detoxification Specialists certified by the National Acupuncture Detoxification Association (NADA) to
practice acudetox. The Council is symp athetic to the issue and recognizes the value of the 5 point protocol for
dealing with substance abuse and other issues. However, the law as drafted does not provide an exe mption for
Acupuncture Detoxification Specialists and the Council cannot recommend to the Bo ard regulations that exceed
the enabling statute.

Although Mr. Bett s cited 2 4 Del.C. §1 797(b) for the pro position th at NADA certified Acupu ncture
Detoxification Specialists could be e xempted by regulation, the Council does not agree. Th e exemption in 24
Del.C. §1797(b) allows individuals who are already authorized by their practice acts to perform acupuncture to
continue to d o so without o btaining licensur e as an acupuncture pr actitioner. These e xempted p rofessionals
include chiropractic, medical and osteopathic physicians. The exemption does not allow the Council or the Board to
create an exemp tion for individuals not covered by another practice act. Mr. Betts also raised the issue of the
mental health regulations. The Council is not persuaded that those regulations provide any precedent for action by
the Council and cannot say whether those regulations are in conflict with the new acupuncture licensure law. The
Council, therefore, finds that it cannot recommend to the Board that an exemption be created by regulation and
rejects the request to do so.

As requested the Council will offer its support with regard to legislative initiative s to allow NADA certified
Acupuncture Detoxification Specialists to continue to perform acudetox in Delawar e under the regulation of the
Council and the Board of Medical Practice.

5. Pursuant to 24 Del.C. §1796(c), the Council has statutory authority to promulgate regulations governing
the practice of acupuncture, after a public hearing and subject to the approval of the Board of Medical Practice.

6. The Council finds that the proposed amendments to the rules and regulations are necessary to meet the
Council's statutory mandate to promulgate rules and regulations governing the practice of acupuncture in the State
of Delaware. There were no modifications to the rules and regulations as a result of the public hearing and they are
recommended for approval as originally published in the Register of Regulations on August 1, 2009.

7. The Council finds, and recommends to the Board of Medical Practice, that it ap prove th e Reg ulations
attached hereto as Exhibit "A" to govern the practice of acupuncture by licensed acupuncture practitioners in the
State of Delaware.

Recommendation to the Board of Medical Practice

NOW, THEREFORE, the Acupuncture Advisory Council, by the unanimous affirmative vote of the undersigned
members, hereby adopts the Rules and Regulations attached hereto as Exhibit "A" and recommends approval of
such Rules and Regulations to the Board of Medical Practice.

These Rules and Regulations will be published in the Delaware Register of Regulations after approval by the
Board of Medical Practice to be effective ten (10) days after such publication.
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APPROVED AND RECOMMENDED BY THE UNANIMOUS VOTE OF THE ACUPUNCTURE ADVISORY
COUNCIL ON THIS 15th DAY OF October, 2009

Lorna Lee, L.Ac., Chairperson Vincent Lobo, D.O., Physician Member
Jennifer Baust, R.N., L.Ac. Alan Keith Tillotson, L.Ac.
James Frisa, L.Ac.

ORDER

AND NOW, this 3rd day of Novemb er, 2009, the Board of Medical Practice having considered the attached
Recommendation of the Acupuncture Advisory Council for approval of Rules and Regulations;

AND, the Board of Medical Practice after consideration having determined to approve the aforesaid Rules and
Regulations as proposed by the Acupuncture Advisory Council;

NOW, THEREFORE, IT IS ORDERED:

1. That the Rule s and Regulations recommended by the Acupuncture Advisory Council to govern the
practice of acupuncture by licensed acupuncture practitioners in the State of Delaware are hereby approved by the
Board of Medical Practice.

2. That such Rules and Regulations attached he reto as Exhibit "A" to the Recom mendation of th e

Council shall be published in the Delaware Register of Regulations and shall be deemed to be effective ten (10)
days after such publication.

BOARD OF MEDICAL PRACTICE

Anthony M. Policastro, M.D., President Thomas Desperito, M.D.

Raymond L. Moore, Sr., Public Member, Vice President Galicano Inguito, M.D.

Gregory Adams, M.D. Sophia Kotliar, M.D.

John Banks, Public Member Karl McIntosh, M.D.

George Brown, Public Member Oluseyi Senu-Oke, M.D., Secretary
Stephen Cooper, M.D. Daryl Sharman, M.D.

Vance Daniels, Public Member

*Please note that no changes were made to the regulation as originally proposed and published in the
August 2009 issue of the Register at page 237 (13 DE Reg. 237). Therefore, the final regulation is not being
republished. A copy of the final regulation is available at

1790 Acupuncture Advisory Council

OFFICE OF THE STATE BANK COMMISSIONER
Statutory Authority: 5 Delaware Code, Section 121(b), 2112 & 2417;
(5 Del.C. §§121(b), 2112 & 2417)
5 DE Admin. Code 2101, 2201 and 2401

Order Adopting Regulations 2101, 2201 And 2401

IT IS HEREBY ORDERED, this 10" day of November, 2009 that amended Regulations 2101, 2201, and 2401
are adopted as regulations of the State Bank Commissioner. Copies of each amended regulation as adopted are
attached hereto and incorporated herein by re ference. Amended Regulations 2101, 2201, and 2401 supercede
previous Regulations 2101, 2201, and 2401. The effective date of each amended regulation is December 11, 2009.
Each amended regulation is adopted by the State Bank Commissioner in accordance with Title 5 of the Delaware
Code and pursuant to the requirements of Chapters 11 and 101 of Title 29 of the Delaware Code, as follows:
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1. A notice of the proposed amended Regulations 2101, 2201, and 2401 and their text was published in
the October 1, 2009 issue of the Delaware Register of Regulations. Notices were also published in the October 1,
2009 editions of The News Journal, and The Delaware State News, and mailed to all persons who had made timely
written requests to th e Of fice of th e S tate Ba nk Commissioner for advan ce notice o fit s re gulation-making
proceedings. The notices, among other things, summarized the proposed amended regulations, invited interested
persons to submit written comments to the Office of the State Bank Commissioner at, or before, the hearing on the
proposed am ended re gulations, a nd indicated tha t the proposed a mended r egulations wer e a vailable for
inspection at the Office of the State Bank Commissioner, that copies were available upon request, and that a public
hearing would be held on November 3, 2009 at 10:00 a.m. at the Office of the State Bank Commissioner in Dover,
Delaware.

2. A public hearing was held before the State Bank Commissioner on November 3, 2009 at 10:00 a.m.
regarding proposed amended Regu lations 21 01,220 1, and 24 01, and the pr oposed am endments were
summarized on the record. Four members of the public attended the hearing, three of whom commented on the
record. In addition, three written comments were received before the hearing and these also were discussed during
the hearing. All of th e com ments were about proposed amended Re gulation 2401. The comments we re abo ut
licensing fees and sup ervisory a ssessments charged to licensed mo rtgage loan originators, the use of credit
reports and cr edit scor es to evalu ate a pplicants for mo rtgage lo an originator licen ses, and the procedure for
reviewing challenges by mortgage loan originators to information entered by the Commissioner into the Nationwide
Mortgage Licensing System and Registry (NMLSR).

3. After review and consideration, the State Bank Commissioner finds that no changes should be made
to proposed amended Regulations 2101, 2201 and 2401. With regard to proposed amended Regulation 2401, this
implements a n ew Chapter 24 of Title 5 of the Delaware Code, which replaces the previous Chapter 24 inits
entirety. The licensing fee s and supe rvisory assessments for m ortgage lo an originators p rovided in p roposed
amended Regulation 2401 are those provided by the new statute. In particular, the supervisory assessment due
from a licensed mortgage loan originator may not be allowed as a credit against the supervisory assessment due
from that person's employer. Section 127(b) of Title 5 only provides for such a credit for a supervisory assessment
otherwise due from a subsidiary of an institution subject to a supervisory assessment. The term "subsidiary" is
defined in Section 101(20) of Title 5, and does not include a natural person, such as a mortgage loan originator.
With regard to the use of credit reports and credit scores to evaluate applicants, new Chapter 24 of Title 5 requires
that a license applicant must submit an authorization allowing the Commissioner and the NMLSR to obtain an
independent credit report from a consumer reporting agency. This is also r equired by the United States Secure
and Fair Enforcement (S.A.F.E.) for Mortgage Licensing Act of 2008, Title V of U.S. Public Law 110-289. Both the
state and federal statutes require that a license applicant must demonstrate sufficient financial responsibility, but do
not establish any minimum credit score. Accordingly, no minimum credit score is required pursuant to proposed
amended Re gulation 2401. Finally, the procedure for re viewing cha llenges by mo rtgage lo an originators to
information entered by the Commissioner into the NMLSR co nforms to th e requirements of the Admin istrative
Procedures Act, Chapter 101 of Title 29 of the Delaware Code.

4. Therefore, the State Bank Commissioner hereby adopts amended Regulations 2101, 2201, and 2401
as proposed.

November 10, 2009
Robert A. Glen, State Bank Commissioner

2101 Mortgage Loan Brokers Operating Regulations
5 Del.C. §2102(b) and §2112

Formerly Regulation No.: 5.2112.0001
Effective Date: [Nevember424999 December 11, 2009]

*Please note that no additional changes were made to the regulation as originally proposed and published
in the October 2009 issue of the Register at page 468 (13 DE Reg. 468). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

Order Adopting Regulations 2101, 2201 And 2401
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864 GOVERNOR'’S EXECUTIVE ORDERS

STATE OF DELAWARE
EXECUTIVE DEPARTMENT
DOVER

EXECUTIVE ORDER
NUMBER THIRTEEN

TO: HEADS OF ALL STATE DEPARTMENTS AND AGENCIES
RE: PROMULGATION OF THE DELAWARE EMERGENCY OPERATIONS PLAN

WHEREAS, the State of De laware is vulnerable to a wi de r ange of eme rgencies, includ ing n atural and
technological disasters and disasters caused by weapons of mass destruction, all of which threaten the life, health,
and safety of its people; damage and destroy property; disrupt services and everyday business and recreational
activities; and impede economic growth and development; and

WHEREAS, this vulnerability is exacerbated by the S tate’s growing populati on, especially the number of
persons residing in coastal areas, in the elderly and at-risk populations, and in the number of seasonal vacationers;
and

WHEREAS, the State must take all prudent actions to reduc e the vul nerability of the people and property of
this State; to prepare for the efficient evacuation and shelter of threatened or affected persons; to provide for the
rapid and orderly provision of relief to persons and for the restoration of services and property; and to provide for
the co ordination of activitie s r elated to em ergency preparedness, r esponse, re covery, an d mitiga tion a mong
agencies an d o fficials of this S tate, with similar agencies and officials of other st ates, with local and fed eral
governments, with interstate organizations, and with the private sector; and

WHEREAS, the Governor is responsible for addressing the dangers to life, health, environment, property or
public peace within the State presented by emergencies or disasters, and the Department of Safety and Homeland
Security, through the Delaw are Emer gency Management Agency, has principal responsibility for coordinating
responses to such dangers by preparing and maintaining a comprehensive plan pursuant to the Delaware Code,
Title 20, Chapter 31; and,

WHEREAS, pursuant to 20 Del. C. § 3106, the Director of the Delaware Emergency Management Agency (the
"Director") shall be su bject to the direction and control of the Governor and responsible to th e Secretary of the
Department of Safety an d Home land Security (the "S ecretary") for ca rrying ou t the pr ogram fo r eme rgency
management of this State; and,

WHEREAS, during an emergency or disaster, the Governor may delegate such powers as the Governor may
see fit to the Secretary or to the Director to coordinate the activities of the State that serve to prevent or alleviate
the ill effects of an imminent or actual emergency or disaster and to maintain liaison with emergency support
agencies and organizations of other states and of the federal government; and,

WHEREAS, the Delaware Emergency Operations Plan, developed pursuant to the requirements of 20 Del. C.
§ 3107, has been reviewed by the various departments and agencies tasked therein as establishing the policies
and procedures to be followed by the State of Delaware in executing all emergency or disaster operations;

NOW, THEREFORE, I, JACK A. MARKELL, by virtue of the authority vested in me as Governor of the State of
Delaware, do hereby DECLARE and ORDER that:

1. The Delaware Emergency Operations Plan (the "Plan") is her eby adopted and shall be considered the
"comprehensive plan and program for the e mergency management of the S tate," as required in 20 Del. C. §
3107(1).

2. That each executive de partment or agency of t he State shall be responsible for emergency services as
assigned in the Delaware Emergency Operations Plan.

3. That each executive department or agency assigned a responsibility in the Plan shall maintain, as directed
by the Delawar e Emergency Management Agency, in consultation with the Se cretary, comprehensive standard
operating procedures for executing its assigned emergency responsibilities

4. That each executive de partment or age ncy assigned a le ad or su pportrole in the Plan shallname a
primary a nd a lternate Em ergency Se rvices Co ordinator ("ESC") to co ordinate t he de partment's or ag ency’s
emergency fu nctions, to includ e plan ning, response and mitigation activities, with the Dela ware Eme rgency
Management Agency.
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5. That e ach executive d epartment or a gency shall execute, witho ut de lay, the emergency function's so
designated in the Plan or further ordered by the Governor or the Director, in con sultation with, and under the
direction of, the Secretary, in preparation for or during response to and recovery from any emergency or disaster
through the initial use of existing agency appropriations and all necessary agency personnel, regardless of normal
duty assignment.

6. That each executive department or agency shall develop plans to ensure continuity of operations during
times of eme rgency, consistent with the re quirements in the Plan or as may be promulgated by the Secretary
through the D elaware Emergency Management Agency, to ensure its ability to ¢ arry out essential government
functions in the aftermath of a disaster or emergency.

7. That all other e xecutive bo ards, de partments, ag encies, associations, in stitutions, and a uthorities n ot
assigned a specific role in the Dela ware Emergency Operations Plan will, in an emergency, carry out w hatever
duties or services as may be specified or directed by the Governor or the Director, in consultation with and under
the direction of the Secretary, consistent with their capabilities and limitations.

8. That the Director or his or her designee, in consultation with and under the direction of the Secretary, is
hereby au thorized to imp lement the Delaware Emergency Op erations Plan and activate the State Eme rgency
Operations Center in order to provide necessary State government services in the event of a declared emergency.
Activation of the State Emergency Operations Center shall constitute implementation of this Plan.

9. That the Director of th e Delaware Emergency Management Agency, in consultation with and under the
direction of the Secretary, is authorized to amend the Plan as necessary in order to achieve preparedness goals
and objectives of the nation and the State of Delaware in accordance with state or federal law. The Director is
further re sponsible for main taining a nd updating this p lan, a s r equired, in co ordination with the a ppropriate
agencies. This Plan sup ersedes the Dela ware Emer gency Op erations Plan, dated December 1, 2006, in its
entirety.

APPROVED this 2nd day of November, 2009

Jack A. Markell,
Governor
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DELAWARE RIVER BASIN COMMISSION

The Dela ware River Basin Comm ission will hold a pub lic hearing and bu siness meeting on Wednesday,
December 9, 20 09 be ginning at 10;30 a.m. at the Com mission’s office building, 25 State Police Drive, West
Trenton, New Jersey. For more information visit the DRBC web site at www.drbc.net or contact Pamela M. Bush,
Esq., Commission Secretary and Assistant General Counsel, at 609-883-9500 extension 203.

DEPARTMENT OF EDUCATION
PUBLIC NOTICE

The State Board of Education will hold is monthly meeting on Thursday, December 17, 2009 at 1:00 p.m. in the
Townsend Building, Dover, Delaware.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DiVISION OF SOCIAL SERVICES

Food Supplement Program - Certification Periods Reporting Changes
PUBLIC NOTICE

In compliance with the State's Administrative Procedures Act (AP A - Title 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Se ction 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend the Food Supplement Program policies
in the Division of Social Services Manual (DSSM) related to Certification Periods and Reporting Changes.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program &
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by December 31, 2009.

The action concerning the determin ation of whether to adopt the pro posed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

DIVISION OF SOCIAL SERVICES
DSSM 11000 Child Care Subsidy Program
PUBLIC NOTICE

In compliance with the State's Administrative Procedures Act (AP A - Title 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Se ction 512, Delaware Health and
Social Services (DHSS) / Division of Social Services is proposing to amend Child Care Subsidy Program policies in
the Division of Social Services Manual (DSSM) regarding Definition and Explanation of Terms, Income Eligible/
Loss of Employment or Job Transition, Income Eligible/Training, Explanation of Certificates and Loss of Need
Transition.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Policy, Program &
Development Unit, Division of Social Services, 1901 North DuPont Highway, P.O. Box 906, New Castle, Delaware
19720-0906 or by fax to (302) 255-4425 by December 31, 2009.
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DiviSION OF AIR AND WASTE MANAGEMENT
1124 Control of Volatile Organic Compound Emissions
NOTICE OF PUBLIC HEARING

The Department proposes to revise Sections 2.0, 12.0, 19.0, 20.0 and 22.0 of 7 DE Ad min. Code 1124 to
conform to Control Techniques Guidelines (CTG) documents issued by EPA. Section 182(b)(2) of the Clean Air
Act (CAA) re quires all ozone non-attainment ar eas, including Delaware, to upd ate re levant reg ulations for
Reasonably Available Control Technology (RACT) controls for emission sources covered in an EPA CTG and to
submit the regulations to EPA as State Implementation Plan (SIP) revisions. These sections of 1124 were based
upon CTG and ACT information developed in 1977, 1978 and 1994. The proposed revisions regulate the volatile
organic com pound (VOC) co ntents o f ad ditional p roducts, re quire the use coating ap plication eq uipment that
provides for high transfer efficiency, and include clean-up solvent emissions in the applicability determinations.

A hearing on thes e proposed amendments will be held on Tuesday, January 5, 2010 beginning at 6pm in the
Departments Priscilla Building conference room, 156 South State Street, Dover, DE 19901. Interested parties may
submit comments in writing to David F. Fees, Air Quality Management Section, 156 South State Street, Dover, DE
19901 and/or statements and testimony may be presented either orally or in writing at the public hearing.

DiviSION OF AIR AND WASTE MANAGEMENT
1125 Requirements for Preconstruction Review
NOTICE OF PUBLIC HEARING

7 DE Admin Code 1125 regulates emissions of pollutants from new and modified facilities, and is organized by
attainment status of p ollutants e mitted relative to federal national ambient air qua lity standards (NAAQS); 2.0
covers non-attainment and 3.0 covers attainment areas.

This actionistoa mend 3.0 of 7 DE Adm in. Code 1125 to cite explicitly that nitrogen oxides (NOx) is a
precursor to the formation of ground-level ozone. EPA requires this revision (see 73 FR 16205, March 27, 2008)
because they have d etermined the regulatory language is n ot clear th at nitro gen oxides (NOx) , in addition to
volatile organic compounds, is a ground-level ozone precursor.

There will be a hearing on this pr oposed amendment on J anuary 5, 2010 beginning at6 pm in DNR EC's
Priscilla Building C onference Room, 156 South State Street, Dover, DE 199 01. Interested p arties may submit
comments in w riting to Ronald Amirikian, Air Qua lity Management Section, 156 South State Street, Dover, DE
19901 and/or statements and testimony may be presented either orally or in writing at the public hearing.

DivisSiON OF AIR AND WASTE MANAGEMENT

1138 Emission Standards for Hazardous Air Pollutants for Source Categories
NOTICE OF PUBLIC HEARING

Delaware is proposing to amend Regulation 1138 by adding a new Section 14 that covers miscellaneous parts
or pr oducts sur face co ating operations. The pur pose of this pr oposed am endmentis to provide incr eased
protection for Delaware citizens against a variety of potential adverse health effects linked to a long term exposure
to cadmium, chromium, lead, manganese, or nickel compounds. In addition, some of these compounds, except the
manganese c ompounds, ar e cla ssified as kn own or probable human carcinogens by th e EPA. The p roposed
amendment will provide greater consistency between Delaware's air toxics standards for these types of operations
and the rec ently promulgated federa | standard (40 CFR P art 63 Subp art H HHHHH) on which this proposed
amendment is heavily based. In addition, this amendment proposes to include more health protective requirements
that currently exist in similar area source air toxics standards found in Regu lation 1138 and other Delaware air
regulations.
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Statements and te stimony may be presented either orally or in wr iting ata pu blic he aring to be held on
Tuesday, January 5, 2010 beginning at 6:00 PM in the DNREC's Priscilla Building Conference Room, 156 S. State
Street, Dover, DE. Interest ed p arties may submit comment s in writin g to: Jim Sn  ead, DNREC Air Quali ty
Management Section, 715 Grantham Lane, New Castle, DE 19720.

DiviSION OF AIR AND WASTE MANAGEMENT

1141 Limiting Emissions of Volatile Organic Compounds from Consumer and Commercial Products
NOTICE OF PUBLIC HEARING

7 DE Admin. Code 1125 regulates emissions of pollutants from new and modified facilities, and is organized by
attainment status of pollutants emitted re lative to federal n ational am bient air qua lity stand ards (NAAQS); 2.0
covers non-attainment and 3.0 covers attainment areas.

This actionistoa mend 3.0 of 7 DE Adm in. Code 1125 to cite explicitly that nitrogen oxid es (NOx) is a
precursor to the formation of ground-level ozone. EPA requires this revision (see 73 FR 16205, March 27, 2008)
because they have determined the regulatory la nguage is n ot clear th at nitro gen oxides (NOx) , in addition to
volatile organic compounds, is a ground-level ozone precursor.

This action has no immediate impact because all of Delaware is classified as non-attainment of the ground-
level ozone national ambient air quality standard (NAAQS), and regulated under 2.0 of 7 DE Admin . Code 1125.
2.0 clearly states that NOx is a precursor to the formation of ground-level ozone.

There will be a hearing on this pr oposed amendment on J anuary 5, 2010 beginning at 6 pmin DNREC's
Priscilla Building Confer ence Room, 156 South State St reet, Dover, DE 19901. Interested parties may submit
comments in writing to R onald Amirikian, Air Qu ality Management Section, 156 South State Street, Dover, DE
19901 and/or statements and testimony may be presented either orally or in writing at the public hearing.

DiviSiON OF FiSH AND WILDLIFE
3304 Creel Limits and Seasons
NOTICE OF PUBLIC HEARING

The Department promulgated these specialized largemouth bass size regulations in May 1990 to address an
unbalanced ba ss po pulation within thr ee state-managed impo undments. Th e spec ialized regulations were
designed to allow harvest of smaller bass in order to allow better growth of the remaining larger fish. However, the
high incidence of catch and release fishing by Delaware anglers did not affect the hoped-for result. The regulations
have occasionally had a negative effect on scheduled fishing tournaments in these ponds by not allowing the
weigh-in of bass within the protected slot-size. Recent surveys of the bass populations have shown a more normal
size distribution and the special regulations are no longer necessary. T herefore the Division has no reason to
maintain these specialized size regulations.

Individuals may address questions to the Fisheries Section, Division of Fish and Wildlife, 89 Kings Highway,
Dover, DE 19901 or phone (302)-739-9914. A public hearing on thes e proposed re gulations will be held in the
Department of Natural Resources and Environmental Control auditorium at 5:00 PM on Tuesday, December 29,
2009. Individuals may present their opinions and evidence either at the hearing or in writing to Lisa Vest, Hearing
Officer, DNREC, 89 Kings Highway, Dover, DE 19901, or via email to Lisa.Vest@state.de.us. The hearing record
will remain open for written or email comments until 4:30 PM December 31, 2009.

DEPARTMENT OF STATE

DIVISION OF PROFESSIONAL REGULATION
1770 Respiratory Care Practice Advisory Council
NOTICE OF PUBLIC HEARING

PLEASE TAKE NOTICE, pursuant to 29 Delaware Code Chapter 101 and 24 Delaware Code Section 1775 (c),
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the Respiratory Care Advisory Council of the Delaware Board of Medical Practice has developed and proposes to
modify Regulation 8.0 Continuing Edu cation to re quire that at least 10 of the required 20 hours of continuing
education be obtained from traditional programs attended remotely or with the use of interactive technology that
allows the atte ndee to ask questions of the presenter during the presentation. The regulations are also being
amended to provide for the licensee to attest to the completion of continuing education online.

The amendments also add a new rule 12 that clarifies that un licensed personnel engaged in home medical
equipment set up are prohibited from performing patient assessments.

Finally, several minor technical changes have been made to the regulations.

A public hearing will be held on the proposed Rules and Regulations on January 12, 2010 at 3:15 p.m. in the
Second Floor Conference Room B of the Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware 19904.
The Council will receive and consider input in writing from any person on the proposed Rules and Regulations. Any
written comments should be submitted to the Council in care of Gayle MacA fee, Executive Director, at the above
address. T he final d ate to su bmit written comments shallbe at the above scheduled p ublic h earing. Anyone
wishing to obtain a copy of the proposed Rules and Regulations or to make comments at the public hearing should
contact Gayle MacAfee at the above address or by calling (302) 739-4520.

This notice will be published in two newspapers of general circulation not less than twenty (20) days prior to the
date of hearing.

DIVISION OF PROFESSIONAL REGULATION
1800 Board of Plumbing, Heating, Ventilation, Air Conditioning and Refrigeration Examiners
NOTICE OF PUBLIC HEARING

Delaware Board of Plumbing, Heating, Ventilation, Air Conditioning, and Refrigeration in accordance with 24
Del.C. §1806 has proposed amendments to rule 1.0 General Provisions of its rules and regulations. The proposed
amendments define the term "full-time employee" as it relates to supervision, and allows for the definitions to be
applicable to the statute as well as the regulations. The Board had received a number of requests from applicants
and licensees for a definition of the term "full-time employee", which appears in 24 Del.C. §1802 (18). The Board
determined that the re quirement that the su pervision b e p rovided by a ma ster licen see who was a full-time
employee needed clarification to assist licensees and applicants in the determination and selection of acceptable
supervision. The Board modeled its proposed definition on the definition of full-time employee in the Dela ware
State Fire Prevention Regulations.

A public hearing will be held on Jan uary 12, 2010 at 8:45 a.m. in the sec ond floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware where members of the public can offer comments.
Anyone wishing to receive a co py of the proposed rules and regulations may obtain a co py from the Delaware
Board of Plumbing, Hea ting, V entilation, Air Co nditioning, and Refrig eration, 861 Silver La ke Blvd, Can non
Building, Suite 203, Dover, DE 19 904. Persons wishing to submit written comments may forward thes e to the
Board at the above address. The final date to receive written comments will be at the public hearing.

DIVISION OF PROFESSIONAL REGULATION

3700 Board of Examiners of Speech/Language Pathologists, Audiologists & Hearing Aid Dispensers
PUBLIC NOTICE

Pursuant to 24 Del.C. §3706(a)(1), the Board of Speech/Language Pathologists, Audiologists and Hearing Aid
Dispensers has proposed revisions to its rules and regulations.

A public hearing will be held on Jan uary 13, 2010 at 2:15 p.m. in the sec ond floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a co py from the Board of
Speech/Language Patholo gists, Aud iologists an d He aring Aid Dispensers, 8 61 Silver L ake Boulevard, Dover,
Delaware 199 04. Per sons wish ing to sub mit written comme nts may forwa rd these to the Board at the above
address. The final date to receive written comments will be at the public hearing.
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DIVISION OF PROFESSIONAL REGULATION

4400 Delaware Manufactured Home Installation Board
PUBLIC NOTICE

Pursuant to 24 Del.C. §4416(b)(1), the Ma nufactured Home Installation Board has proposed revisions to its
rules and regulations.

A public hearing will be held on January 11, 2010 at 9:15 a.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Manufactured
Home Installation Board, 861 Silver Lake Boulevard, Dover, Delaware 19904. Persons wishing to submit written
comments may forward these to the Board at the abov e address. The final date to receive written comments will
be at the public hearing.

PuBLIC SERVICE COMMISSION

3007 Electric Service Reliability and Quality Standards
NOTICE OF PUBLIC HEARING

By Order No. 7002 date d Augu st 8, 20 06, the Dela ware Public Serv ice Commission (t he "C ommission")
approved propos ed revisions to the Rule s Governing Electric Serv ice Reliability and Quality Standards (the
"Rules") for electric distribution companies subject to the Commission's jurisdiction; and

That, pursuant to 29 Del.C. §§10115(a) and 10116, persons or entities may file written comments, suggestions,
compilations of data, briefs, or other written materials, on or before December 31, 2010. Pursuant to 29 Del.C.
§10117, the Commission will conduc t a p ublic hearing on the proposed revisions and re sulting new "Electric
Service Reliability and Quality Standards" on January 7, 2010 beginning at 1:00 P.M. at the Commission's office at
861 Silver Lake Boulevard, Cannon Building, Suite 100, Dover, Delaware.
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