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DE'—Q‘éVé‘SEAFT*FOGI\ETER OF CITIZEN PARTICIPATION IN THE
REGULATORY PROCESS
The Delaware Register of Regulations is an of- Delaware citizens and other interested

ficial State publication established by authority of rti m rticipate in th r which

69 Del. Laws, c. 107 and is published on the first of pg es i atY partic l?ate € deC(ij by dC d

each month throughout the year. administrative regu a_m_rys are adopted, amen _e
The Delaware Register will publish any regula- ~ OF repealed, and may initiate the process by which

tions that are proposed to be adopted, amended or the validity and applicability of regulations is
repealed and any emergency regulations promul- determined.
gated.

The Register will also publish some or all of the

following information: Under 29Del.C. §10115 whenever an

agency proposes to formulate, adopt, amend or
repeal a regulation, it shall file notice and full
text of such proposals, together with copies of
the existing regulation being adopted, amended
or repealed, with the Registrar for publication in

e Governor's Executive Orders

e Governor's Appointments

e Attorney General’'s Opinions in full text the Register of Regulations pursuant to 81134 of
this title. The notice shall describe the nature of
* Agency Hearing and Meeting Notices the proceedings including a brief synopsis of the

subject, substance, issues, possible terms of the
agency action, a reference to the legal authority
of the agency to act, and reference to any other
regulations that may be impacted or affected by
the proposal, and shall state the manner in which
CITATION TO THE persons may present their views; if in writing,
DELAWARE REGISTER of the place to which and the final date by which
such views may be submitted; or if at a public
hearing, the date, time and place of the hearing.
If a public hearing is to be held, such public
hearing shall not be scheduled less than 20 days
1:1Del. R.35 - 37 (July 1, 1997) refersto  following publication of notice of the proposal
Volume 1, Issue 1, pages 35 - 37 of the Delaware i the Register of Regulations. If a public hearing
Register issued on July 1, 1997. will be held on the proposal, notice of the time,
date, place and a summary of the nature of the

SUBSCRIPTION INFORMATION proposal shall also be published in at least 2
. . Delaware newspapers of general circulation; The
The cost of a yearly subscription (12 issues) . ,
i . -/ notice shall also be mailed to all persons who have
for the Delaware Register of Regulations is

$100.00 from January - December. Single made timely written requests of the agency for

. . . advance notice of its regulation-makin
copies are available at a cost of $9.00 per issue, . g g
) . : ; proceedings.
including postage. For more information

contact theDivision of Research at 302-739- The opportunity for public comment shall
4114 or 1-800-282-8545 in Delaware. be held open for a minimum of 30 days after the

proposal is published in the Register of Regulations.

e Other documents considered to be in the
public interest.

The Delaware Register of Regulations is
cited by volume, issue, page number and date. An
example would be:
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At the conclusion of all hearings and after receipt
within the time allowed of all written materials,
upon all the testimonial and written evidence an
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Except as provided in the preceding section,
41 judicial review of a regulation is available unless
a complaint therefor is filed in the Court within 30

information submitted, together with summaries Ofedays of the day the agency order with respect to the
egulation was published in the Register of

the evidence and information by subordinates, th

: : 1

agency shall determine whether a regulation Shou"li-?egulations
be adopted, amended or repealed and shall issue its '
conclusion in an order which shall include: (1) A
brief summary of the evidence and information
submitted; (2) A brief summary of its findings of
fact with respect to the evidence and information,

except where a rule of procedure is being adopted
or amended; (3) A decision to adopt, amend or
repeal a regulation or to take no action and the
decision shall be supported by its findings on the
evidence and information received; (4) The exact

CLOSING DATES AND ISSUE
DATES FOR THE DELAWARE
REGISTER OF REGULATIONS

text and citation of such regulation adopted, ISSUE DATE  CLOSING DATE  CLOSING
: TIME
amended or repealed; (5) The effective date ofthe. — —
order; (6) Any other findings or conclusions  may 1 ApriL 15 4:30p.M
required by the law under which the agency has
authority to act; and (7) The signature of at least a JUNE1 May 15 4:30p.m
guorum of the agency members. _
) : Juy 1 JnE 15 4:30r.

The effective date of an order which adopts, o N m
amends or repeals a regulation shall be not less than aycust 1 Jiy 1 4:30p.M
10 days from the date the order adopting, amending

AucusT 1 4:30rP.M

or repealing a regulation has been published in its SePTEMBER1
final form in the Register of Regulations, unless
such adoption, amendment or repeal qualifies as
emergency under §10119.

n
T

Any person aggrieved by and claiming the
unlawfulness of any regulation may bring an action
in the Court for declaratory relief.

No action of an agency with respect to the
making or consideration of a proposed adoption

amendment or repeal of a regulation shall be subje¢

to review until final agency action on the proposal
has been taken.

When any regulation is the subject of an
enforcement action in the Court, the lawfulness of
such regulation may be reviewed by the Court as
defense in the action.
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The table printed below lists the regulations that have been proposed, adopted, amerLded or
repealed in the preceding issues & frelaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation
to that issue of th&egisterin which the regulation was published. Proposed regulations|are
designated with (Prop.); final regulations are designated with (Final); Emergency regulations
are designated with (Emer.); and regulations that have been repealed are designated with{ (Rep.).

Attorney General’s Office

Opinion No. 97-1B01, FOIA Complaint against the Town of LAure....................... 1:1Del.R. 74
Opinion No. 97-1B02, FOIA INQUI .....uutiiiieiieeeeeeieiciiiiiee e s e e e e e e s s s seenveeeeeeeeeeeessnnnnns 1:1.Del.R. 75
Opinion No. 97-1B03, FOIA Complaint against Woodbridge

Yol aTeTo] I BT E] 1 T PP PPP 1:1Del.R. 76
Opinion No. 97-1B04, Access t0O DELIL......ccccviiiiieiiei e 1:1.Del.R. 77
Opinion No. 97-1B05, FOIA Complaint against the Town of LAure....................... 1:1Del.R. 79
Opinion No. 97-1B06, FOIA Complaint Against Appoquinimink School Digtric.... 1:9 Del.R. 1438
Opinion No. 97-IB07, FOIA Complaint Against Colonial School Didtric................. 1:9Del.R. 1441
Opinion No. 97-1B08, FOIA Complaint Against Sussex CQunt.........ccccccvvevveeeeeen 1:9Del.R. 1442

Opinion No. 97-1B09, Status of Public Member of the Board of Medical Peactic. 1:9 Del.R. 1443
Opinion No. 97-1B10, Criminal History Information Relating to Child Care

Personnel and foster And Adoptive Pament.......cccccceeeviviiiiiiiiiiiiencee e 1:9 Del.R. 1445
Opinion No. 97-1B11, Effect of Pending Criminal Charges On the Licensing

OF VELEIINAITAIS ...ttt e e st eeeea 1:9Del.R. 1446
Opinion No. 97-IB12, Twenty-fouDel.C. 83519(e)- Exemption of Licensur.......... 1:9Del.R. 1451
Opinion No. 97-I1B13, FOIA Complaint Against City of Le®/€............ccccvvvvvveennenenn 1:9Del.R. 1452
Opinion No. 97-I1B14, FOIA Complaint Against Red Clay Consolidated School

District Board of EAUCALID...........coiuiiiiiiiiiiiiec e 1:9Del.R. 1456
Opinion No. 97-IB15, FOIA Complaint Against Caesar Rodney School Distric... 1:9 Del.R. 1461
Opinion No. 97-I1B16, Twenty-fouDel.C. 835D .........cccccoveiriiiiniieinee e 1.9 Del.R. 1463
Opinion No. 97-IB17, FOIA Complaint Against City of New Castl......................... 1:9Del.R. 1464
Opinion No. 97-1B18, FOIA Complaint Against Town of Bridgeeill........................ 1:9Del.R. 1466
Opinion No. 97-1B19, FOIA Complaint Against Milford City CouhCi....................w 1:9Del.R. 1467
Opinion No. 97-IB20,FOIA Complaint Against Cape Henlopen School Dtstric.... 1:9 Del.R. 1469
Opinion No. 97-1B21, Mailing of Absentee Balft.............cccccvvveeeeiiiiiccciiieeeee e 1:9Del.R. 1470
Opinion No. 97-1B22, FOIA Complaint Against City of Wilmingto.......................... 1:9Del.R. 1471

Opinion No. 97-1B23, FOIA Complaint Against Woodbridge School Distric......... 1:9Del.R. 1473

Delaware State Fire Prevention Commission
1997 State Fire Prevention RegulaBOn...........cevvvveeiiiiiiiiiiiiiiicece e ee e 1:.2Del.R. 197 (Final)
Ambulance Service RegUIALION. .......ciiiviii it 1:1Del.R. 35 (Prop.)

Department of Administrative Services
Division of Professional Regulation

1270 T= o Jo) @4 a1 o] o] = U o S 1:1Del.R. 45 (Final)
Board of Dental EXAmMINGL........ccc.uuuiiiiiiiiee e ccciiieere e e e e e e e e s s s siereee e e e e e e e e s s ennnnes 1.5.Del.R. 543 (Prop.)

1:7Del.R. 852 (Final)
Board of Electrical EXamiNSE.........cccoov i e e 1:7.Del.R. 795 (Prop.)
Board of Examiners in OptOmM@LL........ccuvvviieiiieee e e e e e 1.7.Del.R. 820 (Prop.)
Board of Examiners of PSYChOIO@BSE..........ccccvviiiiiiiiie e 1:8.Del.R. 1009 (Prop.)
Board of Nursing, Advanced Practice NBILS..........ccccvvrieeeieiee s cceieeeeeee e e 1.1Del.R. 15 (Prop.)
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BOArd Of NUFSING.....uueeeiiiiiieiiiiiee ettt e e e e e e e e e e e e e e e e annnnes 1:2Del.R. 146
Board Of PRArMaCy........coooiiiii e 1:4.Del.R. 428
Board of Physical Therapy.......ccooiiiiiiiieiieee e l1:2Del.R. 101

1:6 Del.R. 714
Board of Professional Counselors of Mental Health..............ccocooiin 1:9 Del.R. 1308
Board of Veterinary MediCiNe........coooiiiiiiiiiiiii e 1:7.Del.R. 805
Nursing Home AdmiNiStratorS........coooiiiiiiiiiiiieee e 1:2Del.R. 141
Council on Real EState APPraiSerS......ooiiiiiiiiiiieiiea e 1:8Del.R. 1172
Real Estate COMMISSION........uiiiiiiiiieiiiiiite ettt e s 1:8.Del.R. 1015
Respiratory Care Practice Advisory COUNCIL........cccuviiiiiiiiiiiii e, 1:8Del.R. 1022

Department of Agriculture

Aquaculture ReQUIALIONS. .......ciiia ittt e e e e e 1:4Del.R. 309
Delaware Harness Racing COMMISSIAN. .......cuiiiiiiiiiiiiiiiiiiiie e e 1:2Del.R. 92
1:5Del.R. 498

1:5Del.R. 541

WHhIPS & BlOOA GASES.....ueiiiiiiiiiiieeee ettt e e e as 1:7Del.R. 921
Delaware Thoroughbred Racing COmMmMISSION...........occcuiiiiiiiiiiiieii e 1:2Del.R. 100
1:3Del.R. 248

1:5Del.R. 508

1:6 Del.R. 649

1:6Del.R. 713

Ble@der PrOgramm......coi ittt e e e e e 1:8Del.C. 1183
ClaIMEA HOISES.... ittt sb e e s b e e e e 1:9Del.R. 1312

Department of Education

YN olod [0 [=T o A ==Y o] £ (1 o RO PPRPPPRPOt 1:9Del.R. 1312
Administration of Non-Traditional Remedies..........ccccoviiiiiiiiiiine e 1:9Del.R. 1328
Agriscience Education Framewark...........cc.uueiiiiiiiiiii e 1:2.Del.R. 154
(D F= V] Y2 o To TP TSP PPPPPURT 1:9.Del.R. 1313
Delaware Administrator StANAArAS..........oocvveiieiiiiiiee e 1:6.Del.R. 650
1:8Del.R. 1184
Delaware Emergency Treatment Card..........oooiuiiiiiiiiiiiieaaie e 1:9Del.R. 1317
Delaware School Health Record Card..........cueveeiiiiiieeiiiiiiee e 1:9Del.R. 1319
Delaware Teaching Standards........ccccuuiiiiiiiiiieai e 1:6.Del.R. 654
1:8Del.R. 1188
DIVETr EQUCATION. ...ciiiiiiiiiie ittt e e 1:5.Del.R. 559
1:7Del.R. 964
DSSAA REQUINEIMENTS ... ittt ettt e e e e e e e e e e bbbt r e e e e e e e e e e e e annnbnbeeeeaeas 1:2Del.R. 172
Education of Homeless Children & YOULRL.........occiiiiiiiiiiii e 1:5Del.R. 556
1:7Del.R. 962
Foreignh Language Content Standards..... ...t 1:2Del.R. 156
Glossary of Terms, Manual for Certification of Professional
SChOOI PeISONNEL.....oiiiiiii e 1:2Del.R. 158
Guidelines for Approval of School Improvement Grants...........cccccceveeeeeeiiinciiinnen. 1.7 Del.R. 815
1:9 Del.R. 1400
Guidelines for the Administration of Non-Prescription Drugs...........ooccvvviiieeeeeeennn. 1:9Del.R. 1326
Hearing Screening ProCeAUIES .......uu ittt 1:9.Del.R. 1321
High School Diploma & the Record of Performance.............cccveeeeiiiiiiiiniiiiiiieeeen. 1:5Del.R. 554
1:7Del.R. 960
Immunization Rules of the State Board of Educatian..............ccccceevviiiieeiiiiineeens 1:9Del.R. 1324
INtersCholastiC AtNIETICS.......ocuuiiiie i 1:4Del.R. 361

1:6Del.R. 724

(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Final)
(Prop.)

(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Final)
(Final)
(Prop.)
(Final)
(Final)

(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Final)
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Manual for Certification of Professional School Personnel..........ccccccoovviiieennnnen. 1:2Del.R. 163
Membership in Fraternities & SOrorities.......ccccvuveeiiiieee i 1:4.Del.R. 363

1:6Del.R. 723
(O a1 gTo] o1=To [ Toa ol == T a1 s o TSR 1:9.Del.R. 1329
Parental Request to have Prescription Medications Administered in Schaals.....1:9 Del.R. 1331
Physical EXamiNations...........ccccuiiiiiiiiieee e e e e e e e s s s eer e e e e e e e e s s s snnrnreeeeees 1:9.Del.R. 1332
Policy for Providing Education to Students with HIV Infectian............ccccccvveeeeen. 1:9Del.R. 1323

Policy for School Districts on the Possession, Use & Distribution of Drugs & AlcohdbétdR. 1314
Policy on the School Nurse & the Handicapped Child & Policy for Providing Care
to the Child with Special Health Needs.......ccccccceeviviiiiiiiei e 1:9Del.R. 1334
Regulations on School/Police Relatians...........cccccvviiiiiiiiee e 1:3.Del.R. 256
1:5Del.R. 510
Repeal of certain parts of section V, Vocational Technical

[0 [ =N a o] g Il = Co o | = 1 1= 1.6.Del.R. 664
1:8Del.R. 1199
Repeal of certain regulations concerning Student ActiVities.........ccccvvvcevreeeeeninnns 1:4Del.R. 365
1:6Del.R. 726

Repeal of Minimum-Maximum Program Assignment, Experimentation
AN MOIfICALION ..ottt s 1:7Del.R. 817
Repeal of six Regulations that are in the Delaware Code.......ccccccevvvvvcnviiinnennnnnn. 1.7 Del.R. 817

1:9Del.R. 1396
Repeal of Section B.1.a, Discipline Powers & Responsibilities

(o) ST U] o 1] 1 = g Lo (=] 5O 1:3.Del.R. 263
1:5Del.R. 517

Repeal of three regulationsS...... ... e 1:8Del.R. 1029
Requirements for Vocational Technical Education Programs............cccccvvvveevennnnn. 1.6 Del.R. 662
1:8Del.R. 1196

Satellite SChOOl AQrEEMENLIS........ic et e e e e e e e e e e e annnnes 1:2Del.R. 170
School BUS REQUIALIONS......uuiiiiiiiie e e e s e e e e e e e e e e 1:2Del.R. 87
1:5Del.R. 473

SMOKING REGUIALIONS. ..o e e e e e e eeee s 1:8.Del.R. 1029
State Content StANAArdS.........oooi i 1:2Del.R. 151
The School Health Tuberculosis (TB) Control Program.........cccccceveeeviiiiciinvnennnnnnnn. 1:9Del.R. 1336
VALY L0 ST o1 (== 11 o T SRR 1:9.Del.R. 1338
Visual & Performing Arts Content Standards...........cccccveveeeee i 1.2Del.R. 90
1:6Del.R. 729

Visual & Performing Arts Graduation ReqUIrEMENLS.........cuvvevveeeeeiiviicciniiieeneeeeeeen 1:2Del.R. 88

Department of Finance
Div. of Revenue, Delaware State Lottery Office,

Background Investigation Requirements for Lottery Employees........cccc.c...... 1:8 Del.R. 1032
Video Lottery Employee Organization and Lottery Employee

[ =0 101 =14 o] o P 1:3.Del.R. 243

1:8 Del.R. 1202

Regulations dealing with Americans with Disabilities ACt..........ccccovvvvvvereeen. 1.7 Del.R. 826

1:9Del.R. 1341

Technical Information MemO. 97-6.......ccoiiiiiiiiiiiiiie e 1:6.Del.R. 712

Technical Memo. 98-1, CheCK BOXES......cuuuiiiiiiiiiiie ittt 1:8Del.R. 1033

Department of Health & Social Services
Division of Public Health,

Licensing & Registration of Operators of Public Water Supply Systems....... 1:1Del.R. 28
1:7Del.R. 932
Plumbing Code ReQUIALIONS........ciiiieeeiii it r e e 1:7Del.R. 830

(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Prop.)
(Prop.)

(Prop.)
(Prop.)
(Final)

(Rep.)
(Final)
(Rep.)
(Final)

(Rep.)
(Rep.)
(Final)

(Rep.)
(Final)
(Prop.)
(Prop.)
(Final)
(Final)
(Prop.)
(Final)
(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Final)
(Prop.)

(Prop.)

(Prop.)
(Final)
(Prop.)
(Prop.)
(Prop.)
(Prop.)

(Prop.)
(Final)
(Final)
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Practice of Midwifery, Rules & Regulations...........cccccceerreiee s, 1.9Del.R. 1349 (Prop.)
[0 o] Lo = o T ] S 1:2Del.R. 174 (Final)
Trauma SYStEM RUIES.....cviii e e e s e e e e e e e e e s e e e 1:2Del.R. 110 (Prop.)
1:7Del.R. 891 (Final)
Prehospital Trauma Triage Scheme, ALS & BLS (Errata)......cccccceceeevveecnvvvnnnnnn. 1:3Del.R. 213 (Prop.)
Division of Services for Aging & Adults with Physical Disabilities
AdUIt ADUSE REQISIIY. ..t e e e e s eraeaee s 1:7Del.R. 803 (Prop.)
1:9Del.R. 1405 (Final)
Division of Social Services
Amendments to Medicaid Provider Manuals, General Policy Manual,
Long-Term Care Provider Manual, and others........cccccccceeviiiiiciiiiinenneeen, 1:8Del.R.1035 (Prop.)
Ambulance Provider Policy Manual, Criteria for Non-Emergency
Ambulance Transportation for Medicaid Clients in a
N0 T €TV N = o | 1Y SRR 1:4.Del.R. 394 (Prop.)
1:8Del.R. 1214 (Final)
Assisted Living Agencies, Regulations fOr.......ccccceveeeii i 1:4.Del.R. 300 (Prop.)
1:7Del.R. 951 (Final)
Dental REIMBDUISEMENL........coi it e e e e e e e e e e e eennns 1:9.Del.R. 1307 (Emer.)
DHS revision of Public Law 104-193, the Personal Responsibility and Work
Opportunity Reconciliation Act, Se. 403, 8 USC 1613, the 1993 Mickey Leland
Childhood Hunger Relief Act, the Food, Agriculture, Conservation and Trade
Act Amendments of 1991Public Law 104-203, Title 38, USC,
and DSSM Sec. 4006 & 40L2........cuuumiiiiiieee e e e l:4Del.R. 313 (Prop.)
1:9Del.R. 1401 (Final)
DMAP, Amendments to Medicaid Eligibility Policy Manual.......................o.... 1:8Del.R. 1058 (Prop.)
DMAP SecC. 410.15, VENICIES....uviiiiiieee it 1:4Del.R. 368 (Prop.)
1:8Del.R. 1211 (Final)
DMAP Sec. 420 Personal Needs AllOWaNCE...........ccccvveeeeeiiee e cceciiiieeee e 1:4.Del.R. 369 (Prop.)
1:7Del.R. 921 (Final)
1:8Del.R. 1212 (Final)
DSSM Section 8000, A Better Chance Program..........ccccccvvveeveeeeeeeisisecinnieneenns 1:4Del.R. 297 (Prop.)
Durable Medical Equipment Manual...........cccoooovveiviiiiiiiieee e 1:5.Del.R. 563 (Prop.)
1:8Del.R. 1213 (Final)
Inpatient Hospital Provider Manual...........ccccvvvveeeeiiiiiccecc e 1:4Del.R. 370 (Prop.)
Long-Term Care Provider Manual, Billing of Third Party Payer..........cccc......... 1:4Del.R. 394 (Prop.)
Long-Term Care Provider Manual, Criteria for Non-Emergency Ambulance
Transportation for Medicaid Clients in a Nursing Facility............ccccccvveee... 1:4Del.R. 394 (Prop.)
Outpatient Hospital Provider Manual..............coocccuiieiiieiieee e e 1:4.Del.R. 383 (Prop.)
Revision of Regulation of the Medicaid/Medical Assistance Program Contained in
DMAP SEC. 420....iiii ittt s e e e e e e e e s s e e e e e e e e s e 1:3.Del.R. 214 (Emer.)
1:7Del.R. 858 (Final)
Revision of Regulation Contained in DSSM 8201........cccccccveeeviiiiiiiiiiiieeeeeeenn, 1:5Del.R. 456 (Emer.)
1.6 Del.R. 711 (Prop.)
Revision of Regulation Contained in DSSM 8301.3........cccccvvvireieeeeeesiicnvnen 1:3Del.R. 215 (Emer.)
Revision of Regulation DSSM 8205.2, 8304 & 8305.........cccccvvvveeeeeeeeeein s 1.6 Del.R. 709 (Prop.)
Revision of Regulation Contained in DSSM 9910, Simplified Food Stamp
LAY 0] S = U= PSSR 1:9.Del.R. 1303 (Emer.)
Simplified Food Stamp Program, ABC BenefitS..........cccccvvvieeiiiie i, 1:9Del.R. 1347 (Prop.)
Surety Bonds, Requirement for Home Health Agencies.........ccccovvvveeeeeiinnn, 1:9Del.R. 1346 (Prop.)
Department of Justice, Delaware SeCUNNtIES.ACL........uuvivieeeiiiiiiiieeeee e 1.8Del.R.1078 (Prop.)
Department of Labor
Div. of Employment & Training Apprenticeship Programs...........ccccccvvvevereeeeenennnns 1l:1Del.R. 21 (Prop.)
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Governor’s Advisory Council on Apprenticeship & Training.......ccccceceeeeeeiiinnns 1:8 Del.R. 1116 (Prop.)
Division of Industrial Affairs

Prevailing Wage RegquUIAtIONS...........uuuuiiiieeiiiiiiiieiieece e ee e e e e e e 1.5Del.R. 519 (Prop.)

Procedures of Equal Employment Review Baard........ccccceeeevvvviviviiiiennieneeennnnn 1:5Del.R. 537 (Prop.)

1:8Del.R. 1215 (Final)
Special Employment Practices relating to Health Care & Child Care Facilities &
Adult Abuse Registry ChECK......cccuuiiiiiiiiiee e e e 1:5Del.R. 533 (Prop.)
1:8Del.R. 1216 (Final)
1:9Del.R. 1269 (Errata)

Department of Natural Resources & Environmental Control
Division of Air & Waste Management

Regulations Governing Hazardous Waste..........cccceeeeveivciiiiiiiieieee e 1:3.Del.R. 278 (Final)
Regulation 38, Emission Standards for Hazardous Air Polluntants for
Yo 10 (o= I OF= 1= o o 4 =SSP DelR. 1373 (Prop.)
Division of Air & Waste Management, Air Quality Management Section,
NO, BUdget Programl..........cccciiuiiiiiiiiiiiieicice s 1:.5Del.R. 564 (Prop.)

1:8Del.R.1220 (Final)
1:9Del.R. 1275 (Errata)

REQUIALION NO. 2. .. i e e e e e e s s s e e e e e aeeeeananns 1:1Del.R. 48 (Final)
Reg. No. 20, Sec. No. 28, Standards for Performance for Municipal
Solid Waste Landfills..........cccuiiiiiiiiiiec e 1:4.Del.R. 330 (Prop.)
Transportation Conformity Regulation NO. 32.........cccoovviiiiiiiiieiee e, 1:.8Del.R. 1125 (Prop.)
Division of Fish & Wildlife,
Boating ReQUIALIONS. ...t e e e e e e e s e e e e e e e e DelR. 1357 (Prop.)
Shellfish Reg., HOrseshoe Crah.......cccoueviiiiei e 1:7.Del.R. 807 (Prop.)

1:9Del.R. 1411 (Final)
Shellfish Reg. No. S-41, Growing Areas Closed to Harvesting Clams,

MUSSEIS & OYSTEIS....eiiiiiiieiiiiiiiiie ettt e e e e e e s r e e e e e e e e e s e aanes 1:4Del.R. 354 (Prop.)
1:7Del.R. 835 (Final)

Shellfish Regulation No. S-48. Conch Minimum Size Limits...........ccccccceeeeeenn. 1:3Del.R. 250 (Prop.)
1:7Del.R. 835 (Final)

Shellfish Reg. No. 55, Crab Trotlines & S-56, Crab Traps.........cccccoeviiuvvvvnnen. 1:4Del.R. 354 (Prop.)
1:7Del.R. 837 (Final)

Tidal Finfish Regulation No. 4, Summer Flounder...........cccooveiiiiiieieiniieee e, D8l.R. 1351 (Prop.)
Tidal Finfish Regulation NO. 8. 1:3.Del.R. 270 (Final)
Tidal Finfish Regulation No. 10, WeakfiSh.........ccccooiiiii e, D&.R. 1353  (Prop.)
Tidal Finfish Regulation No. 12, Atlantic StUrgeomn...........cccceeeriiiiiiiiiiieeeeeennn. 1:7Del.R. 787 (Prop.)
Tidal Finfish Regulation NO. 22, TAUIOG......cc.uvureeiiieeaaaiae e DedR.1354 (Prop.)
Tidal Finfish Regulation No. 24, Black Sea BasS.........ccccoccvivieiiiiiiiee e D6I.R.1356 (Prop.)
Tidal Finfish Regulation No. 25 for Atlantic Shark...........ccccoceiiiiiiiiien. 1:4Del.R. 345 (Prop.)

1:7Del.R. 844 (Final)
1:8Del.R. 1005 (Errata)
Div. of Water Resources, Regulations for Licensing Operators

Of Wastewater FaCIlIIES..........uuuiiiiiiiiiai e 1:4.Del.R. 323 (Prop.)
1:7Del.R. 924 (Final)
Regulations Governing the Control of Water Pollution..............ccccooiiiiiiiiiiiinennn, 1:4Del.R. 395 (Prop.)

Department of Services for Children, Youth and Their Families
Division of Family Services
Licensing Requirements for Residential Child Care Facilities and
Day TreatmMent PrOgramS . ........uu ittt et e e eee e e e e e e e e e annes 1:6Del.R. 668 (Prop.)
Office of Child Care Licensing, Child Abuse RegiStry.......ccccccciiriiiiiiiiiinennenn. 1:7Del.R. 801 (Prop.)
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Department of State, Office of the State Bank Commissioner
Regulation No. 5.1101(f).0001, Election to be treated for tax purposes as a
“Subsidiary corporation” of a Delaware chartered banking organization or
trust company, national bank having its principal office in Delaware, or
out-of-state bank that operates a resulting branch in Delaware..................... 1:.3Del.R. 219 (Prop.)
1:5Del.R. 474 (Final)
Regulation No. 5.1101etal.0002, Instructions for preparation of Franchise Tax Repbel R3 221 (Prop.)
1:5Del.R. 476 (Final)
Regulation No. 5.1101etal.0003, Estimated Franchise Tax Report..........cccvveee. 1:3Del.R. 224 (Prop.)
1:5Del.R. 479 (Final)
Regulation No. 5.1101etal.0004, Final Franchise Tax Report........cccccccevveeeeeiinnnnd 1:3Del.R. 226 (Prop.)
maintaining branches in this State...........cccciiiii e 1:3Del.R. 228 (Prop.)
1:5Del.R. 481 (Final)
Regulation No. 5.1101etal.0005, Instructions for preparation ofFranchise Tax for
Federal Savings Banks not headquartered in this state but maintaining
branches in this State.........ccccciiiiii e 1:3Del.R. 228 (Prop.)
1:5Del.R. 483 (Final)
Regulation No. 5.1101etal.0006, Estimated Franchise Tax Report Federal
Savings Banks not headquartered in Delaware...........cccccvvveeeeeeeeeeieecccciiiineee, 1:3Del.R. 231 (Prop.)
1:5Del.R. 486 (Final)
Regulation No. 5.1101etal.0007, Final Franchise Tax Report Federal
Savings Banks not headquartered in Delaware...........cccccvvveeeeeeeeeeieecccciiiineee, 1:3Del.R. 232 (Prop.)
1:5Del.R. 487 (Final)
Regulation No. 5.1101.etal.0008, Instructions for calculation of Employment
1= 2 3 =0 11 PSS 1:3.Del.R. 233 (Prop.)
1:5Del.R. 488 (Final)
Regulation No. 5.1101etal.0009, Instructions for preparation ofFranchise Tax for
Resulting Branches in this state of out-of-state banks.............cccccccveveeeennnn 1:3Del.R. 235 (Prop.)
1:5Del.R. 490 (Final)
Regulation No. 5.1101etal.0010, Estimated Franchise Tax Report for
Resulting Branches in this state of out-of-state banks..........ccccccccovviciviinnnnn. 1:3Del.R. 239 (Prop.)
1:5Del.R. 494 (Final)
Regulation No. 5.1101etal.0011, Final Franchise Tax Report for Resulting
Branches in this state for out-of-state banks...........ccccovveei i, 1:3Del.R. 241 (Prop.)
1:5Del.R. 496 (Final)
Regulation No. 5.131.0002, Procedures Governing the Creation &
Existence of an Interim Bank.........ccceevriieeiiii e 1.5Del.R. 592 (Prop.)
Regulation No. 5.2111(b).0005, Report of Delaware Loan Volume....................... 1:7Del.R. 812 (Prop.)
1:9Del.R. 1415 (Final)
Regulation No. 5.2111/2210/2906.0006, Report of Delaware Assests................. 1:7Del.R. 815 (Prop.)
1:9Del.R. 1418 (Final)
Regulation No. 5.2210(e).0005, Report of Delaware Loan Volume..........ccc......... l1.7Del.R. 813 (Prop.)
1:9Del.R. 1416 (Final)
Regulation No. 5.2318.0001, Report of Delaware Sale of Checks, Drafts,
and Money Orders VOIUME.........oo it e e e e e e 1.7.Del.R. 813 (Prop.)
1:9Del.R. 1416 (Final)
Regulation No. 5.2906(e).0003, Report of Delaware Loan Volume
Motor Vehicle Installment CONractS.......cvvveeeiiiiiicieceee e 1:7.Del.R. 814 (Prop.)
1:9Del.R. 1417 (Final)
Regulation No. 5.701/774.0001, Procedures for applications to form a
bank, bank & trust company or limited purpose trust company
pursuant to Chapter 7 of Title 5 of the Delaware Code..........cccccvviveeveeeeeninnne 1:5Del.R. 595 (Prop.)
1:7Del.R. 862 (Final)
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Regulation No. 5.761.0017, Incidental POWELS........cccceevviiiiiiiiieeieee e e e s 1:5.Del.R. 597 (Prop.)
1:7Del.R. 865 (Final)

Regulation No. 5.770.0009, establishment of a branch office by a bank
Lo T (U 1Sy A oo 0] o =Y 0 Y S 1:.5Del.R. 598 (Prop.)
1:7Del.R. 866 (Final)

Regulation No. 5.771.0005, Procedures governing applications to open

branch offices outside the State of Delaware...........ccccccvveeeeiii i, 1.5Del.R. 599 (Prop.)
1.7Del.R. 867 (Final)
Regulation No. 5.795etal.0016, Merger with out-of-state banks.......................... 1.5Del.R. 601 (Prop.)

1:7Del.R. 869 (Final)
Regulation No. 5.833.0004, Application by an out-of-state savings institution, out-of-
state savings & loan holding company or out-of-state bank holding company to
acquire a Delaware savings bank or Delaware savings & loan holding companypelR5 602 (Prop.)
1:7Del.R. 870 (Final)
Regulation No. 5.844.0009, Application by an out-of-state bank holding
company to acquire a Delaware bank or bank holding company.................... 1:5Del.R. 605 (Prop.)
1:7Del.R. 873 (Final)
Regulation No. 5.777.0002, Application for a certificate of public convenience &
advantage for a limited purpose trust company pursuant to subchapter V of
Chapter 7 of Title 5 of the Delaware Code.........ccceeevviiiiiiiiiiiieecee e 1:5.Del.R. 609 (Prop.)
1.7Del.R. 877 (Final)
Department of Transportation

Aeronautical RegQUIALIONS..........oocciiiiieiiec e 1:9Del.R. 1383 (Prop.)
Governor’s Office
Amendment to Executive Order NO. 4B.....ccccieieiiiiiiiiiieeiicceeeeeeeeee s 1:.3Del.R. 279
Appointments & NOMINAIONS......cciiiiiii e e e rr e ee s 1:.1Del.R. 68
1:2Del.R. 200
1:3Del.R. 281
1:4Del.R. 438
1:5Del.R. 623
1.6 Del.R. 740
1:7Del.R. 970
1:8Del.R. 1248
1:9Del.R. 1437
Executive Order No. 45, Employee & Labor - Management Relations
IN STAtE GOVEINMMENL.....ciiiiieeeeeeeie et e e e e et et e e e e e e e e as 1:1Del.R. 63
Executive Order No. 46, Governor’'s Task Force on Violent Crime..........ccccccuuvun. 1:1Del.R. 64
Amendment to Executive Order NO. 4AG..........coovvvvvvviiviiiiiiiiiiiiiieiieeeee e 1:3Del.R. 279
Executive Order No. 47, Executive Committee of the Workforce
Development COUNCIL........ccciiiiiieiicee e e e 1:1Del.R. 65

Executive Order No. 49, Reallocation of State Private Activity Bond Volume Cap for
Calenday Year 1997 & Initial Suballocation of State Private Activity Bond

Volume Cap for Calendar Year 1998..........ccccciiiiiiiiiiee e iicireeeee e e 1:9.Del.R. 1432
Executive Order No. 50, Establishing the Education Salary Schedule Improvement
1070] 001 101 11T P PRPPPPRR 1:9Del.R. 1433
Executive Order No. 51, Establishment of Recommendations on the Coin Design for
the Delaware Quarter Dollar Commemorative COiN...........coevvvvvvvvvviririiiieeeieennn. 1:9Del.R. 1434
Industrial ACCIAENt BOAIU.........cccuiiiiieieieie e e e s e e e e e e e e e s e eereeeees 1:5Del.R. 548 (Prop.)
1:7Del.R. 938 (Final)
Proposed Amendments, Rules 8, 9, 30 &.3L.....ccccuiiiiiriieei e Oe8R.1153 (Prop.)
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Insurance Department,
[ =0 101 =4 o] o 1 N [ TR SRS 1:8Del.R.1155 (Prop.)
LYo 101 =4 o] o I N [ TR T TSRS 1:8Del.R. 1160 (Prop.)
Regulation No. 75, Written Notice by Insurers of Payment of Third Party Claim4:5Del.R. 591 (Prop.)
1:9Del.R. 1408 (Final)
Public Service Commission
Regulation Docket No. 12, Notice of Investigation & Formulation of Rules
Concerning Pay PhONE SEIVICES......ccoiviiiiiiieeeeee e e e 1:.1Del.R. 5 (Prop.)
Regulation Docket No. 12, Investigation & Adoption of Rules to Govern
Payphone Services within the State of Delaware........cccccccceeevvviiviciiiiieeeneeen, 1:3Del.R. 263 (Prop.)
1.6 Del.R. 730 (Final)
Regulation Docket NO. 46, TACK ONE.......cuiiiiiieeieiiiciiiiieeire e e e e e e e e e e 1:.9Del.R. 1418 (Final)
Regulation Docket No. 47, Notice of Proposed Rule making Concerning
Intrastate Discounts for Schools & Libraries.......ccccccceveeeiiiiiccciiiiiieeee e, l1.1Del.R. 9 (Prop.)
1:2Del.R. 139 (Final)
Regulation Docket No. 47, Promulgation of Rules Regarding the Discounts for
Intrastate Telecommunications & Information Services Provided
t0 SChOOIS & LIbBrari€S.....ccooiiciiieiee e 1:5Del.R. 462 (Final)
State Personnel Commission
Merit Employee Relations Board Regulatians.........ccccevvvvieeiiiiiiccciiiieeieeece e 1:3.Del.R. 274 (Final)
Violent Crimes Compensation BOard.......ccccceeev i 1:8Del.R. 1161 (Prop.)
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Symbol Key

Roman type indicates the text existing prior to the regulation being promuld#ntéerlined textindicates
new text. Language whick strikenthrough indicates text being deleted.

Proposed Regulations

Under 29Del.C. 810115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such proposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to §1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any other regulations that may be impacted or affected by the proposal, and shall state the manner in which persons
may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public hearing shall not be scheduled less than 20 days following publication of notice of the proposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at least 2 Delaware newspapers of general circulation;
The notice shall also be mailed to all persons who have made timely written requests of the agency for advance

notice of its regulation-making proceedings.

public hearing are requested to notify the Board Office at

DEPARTMENT OF (302)739-4522, ext. 203.
ADMINISTRATIVE SERVICES
DELAWARE STATE BOARD OF EXAMINERS IN

DivisioN oF PrRoFEssIONAL REGULATION OPTOMETRY
BoARD OF EXAMI.NER s IN OPTOMETRY RULES AND REGULATIONS
Statutory Authority: 24 Delaware Code,

Section 2104(a)(1) (2Bel.C. 2104(a)(1)) SECTION 1.  Definitions
SECTION 2.  Qualifications and Examinations

NOTICE - PUBLIC HEARING SECTION 3.  Internship
SECTION 4. Reciprocity

The Delaware Board of Examiners in Optometry SECTION 5.  Use of Diagnostic Drugs

proposes to revise its rules and regulations in accordanc8ECTION 6. Use of Therapeutic Drugs
with 24 Del. C., section 2104. SECTION 7. Minimum Standards of Practice

SECTION 8. Ethics

A public hearing will be held on Thursday, May 7, 1998 SECTION 9. Hearings . .
at 6:30 p.m. in the Cannon Building, Conference RoomSECTION 10.  Continuing Education Requirements
A, 861 Silver Lake Boulevard, Dover, Delaware. SECTION 11. Therapeutic Certification

SECTION 12. UnprofessionaConduct

Anyone desiring a copy of the proposed rules and

regulations may obtain same from the Board Office, SECTION 1. DEFINITIONS

Division of Professional Regulation, Cannon Building,

Suite 203, P.O. Box 1401, Dover, Delaware 19903.A. Premises:

Written comments should be submitted to the Board

Office at the above address on or before May 7, 1998For purposes of 2£€el.C. Section 2118(b) and these
Those individuals wishing to make oral comments at theregulations, the phrase "on the same premises* shall be
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defined as:

being within the immediate physical boundaries of
the office of the licensed supervising practitioner.

The “office” of the licensed supervising practitioner shall
not include space, within a building or structure owned or

eye or the cornea and evaluating the physical fit of
the contact lenses.

SECTION 2.
EXAMINATIONS

QUALIFICATIONS AND

2.01 Every candidate for registration must meet

leased by the licensed supervising practitioner, in whichthe following qualifications:
the licensed supervising practitioner does not engage in

the practice of medicine, osteopathy, ophthalmology or
optometry.

B. Supervision:

For purposes of 2Del.C. Section 2118(b) and these
regulations, the term "supervision“ shall be defined as:

the physical presence of the licensed practitioner at
some time during the fitting for the purpose of
evaluating and verifying the contact lens fit and the
patient’s ocular health.

C. Duly licensed:

For purposes of 2Del.C. Section 2106(a) and these
regulations, the term “duly licensed” shall be defined as:

a person who satisfies the applicable requirements
under 24Del.C. Section 2107, 2108, 2110 and
2111 (or alternatively Section 2109 and 2111), and
who has been issued a license in good standing in
accordance with Section 2112. A person holding a
valid temporary license shall not be deemed to be
duly licensed for purposes of Chapter 21, Title 24
and these regulations, and may only engage in the
practice of optometry as outlined in Section 2110
and Section 3 of these regulations.

D. Dispensing:

The practice of optometry shall include the dispensing of
contact lenses. "Dispensing“ shall be defined as:

“Contact lens dispensing” means the fabrication,
ordering, mechanical adjustment, dispensing, sale
and delivery to the consumer of contact lenses.
Contact lenses must be dispensed in accordance
with a written contact lens prescription from a
licensed physician or optometrist which includes
lens curvature, diameter, power, material,
manufacturer and an expiration date not to exceed
one year, together with appropriate instructions for
the care and handling of the lenses. The term does
not include the taking of any measurements of the

A. Have received a degree of “Doctor of Optometry”
from a legally incorporated and accredited optometric
college or school which has been approved by the
appropriate accrediting body of the American Optometric
Association.

B. Pass the substantive and clinical examinations
required by 2.02 of these regulations.

C. Complete the internship required by R4éI.C.
Section 2110 and Section 3 of these regulations. An
individual is duly licensed after completing the internship
requirement as well as all the other requirements in
Section 2107 of this Statute. (For reciprocal applicants,
see Section 4 of these regulations)

D. All applicants for therapeutic licensure must be
CPR certified for both children and adults. All therapeutic
optometrists must keep their CPR certification for both
children and adults current.

E. Has not engaged in conduct that would constitute
grounds for disciplinary action, and has no unresolved
disciplinary proceedings pending in this or any other
jurisdiction. It shall be the responsibility of the candidate
to submit to the Board a certified statement of good
standing from each jurisdiction where he/she is currently
or has been previously licensed.

2.02 Every candidate shall pass, at a score determined
by the National Board of Examiners in Optometry, the
substantive and clinical portions of the examination given
by the National Board of Examiners in Optometry. The
clinical examination given by the National Board of
Examiners in Optometry may be taken as part of the
National Board Examination or as a separate clinical skills
and/or TMOD examination given by the National Board
of Examiners in Optometry as the State Board shall
designate.
SECTION 3. INTERNSHIP

3.01 An internship is a course of study in which
applicants receive part of their clinical training in a
private practice setting under the supervision of a licensed
optometrist or ophthalmologist. An active, licensed
Optometrist or Ophthalmologist may act as a supervisor.
Any applicant’s participation in such an internship
program must be approved by the Board and is subject to
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the following terms and conditions:

A. A letter from the practitioner with whom the 3.06 A violation of any of the conditions enumerated
applicant will be interning stating the goals, duties and thein this rule may be grounds for the Board to revoke their
number of hours he/she will be working. If the applicant approval of an internship program. The Board may also
is not doing his/her internship with a therapeutically revoke its approval of an internship program if it
certified optometrist or ophthalmologist, he/she must alsodetermines that either the supervising optometrist or the
complete an additional one hundred (100) hours ofintern has engaged in any conduct described bpel4C.
clinical internship with a therapeutically certified Section 2113(a). Furthermore, any violation of the terms
Optometrist, Medical doctor or Osteopathic physician. of this rule by a supervising optometrist who is a licensed

B. Each applicant who will be participating in the optometrist shall be considered unprofessional conduct
internship program, must provide the name and address adnd a violation of 24€el.C. Section 2113(a)(7).
the supervisor and the dates of the internship for approval
by the Board before the internship may begin. SECTION 4. RECIPROCITY (ENDORSEMENT)

C. A letter must be received by the Board from the A. The Board shall waive the internship requirement
supervisor verifying the completion of the internship. for an applicant holding a valid license to practice

D. For purposes of this Section and28. C.section optometry, issued by another jurisdiction, and who has
2110, the term “duration” shall be defined as “a period of practiced for a minimum of five years in such other
no less than six (6) months and no greater than the perioplirisdiction with standards of licensure which are equal to
ending on the date of the next Board meeting following or greater than those of B&I.C., Chapter 21 and grant a
the end of the six (6) month period.” No intern may license by reciprocity to such applicant. The applicant
practice on a temporary license beyond the duration of thehall contact the National Practitioner Data Bank
internship. requesting that verification be sent to the Board regarding

his/her licensure status. In addition, the applicant shall
3.02 Subject to the approval requirements statedcontact each jurisdiction where he/she currently is
above, a candidate’s internship requirements may bdicensed, or has been previously licensed, or otherwise
satisfied while the candidate is a member of the Armedauthorized to practice optometry, and request that a
Forces if he/she: certified statement be provided to the Board stating

A. Functions as a fully credentialed therapeutically whether or not there are disciplinary proceedings or
certified optometric practitioner; and (for purposes of this unresolved complaints pending against the applicant. In

Section equivalent to the Air Force regulations). the event there is a disciplinary proceeding or unresolved
B. Performs his optometric duties on a full-time basis complaint pending, the applicant shall not be licensed

in a completely equipped eye clinic. until the proceeding or complaint has been resolved. In
addition, the applicant shall include, as part of the

3.03  Full-time: minimum of 35 hours per week. application, copies of state licensing and/or practice

statutes and regulations pertaining to the practice of
3.04  All supervisors must supervise the interns on aOptometry for the jurisdiction through which he/she is
one-to-one basis whenever an applicant performs a taskeeking reciprocity.
which constitutes the practice of optometry. No B. Applicants from jurisdictions which have the
supervisor may be a supervisor for more than one intern asame basic qualifications for licensure as this State, but do
atime. Only one intern shall be permitted in any practicenot have essentially comparable or higher standards to
for any period of time. qualify for ‘therapeutic’ licensing, shall be required to
meet the conditions of subsections (a) and (b)D24C.
3.05 All acts which constitute the practice of Section 2108.
optometry under 24Del.C. Section 2101(a) may be C. “Standards” as used in this Section are defined in
performed by the intern only under the following Sections 6 & 7 of these regulations.
conditions:
A. The supervisor shall be on the premises andSECTION 5. USE OF DIAGNOSTIC DRUGS
immediately available for supervision at all times;
B. All intern evaluations of any patient shall be 5.01 Licensees who have been duly authorized by the
reviewed by the supervisor prior to final determination of Board may, for diagnostic purposes only, make use of the
the patient’s case before the patient leaves the premise$pllowing classes of topical ophthalmic drugs: (1)

and anesthetics, (2) mydriatics, (3) cycloplegics, and (4)
C. A supervisor shall at all times effectively miotics; provided, however, that any such authorization
supervise and direct the intern. by the Board shall not be construed as authorizing any
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licensee to dispense or issue a prescription for diagnostic (h) Retinal photos (in appropriate cases)
drugs. (i) Treatment, recommendations and

directions to the patients, including prescriptions
5.02  Authorization by the Board under this regulation (i) Name of attending optometrist
shall be evidenced by an appropriate designation on the 2. During a contact lens examination:
certificate of registration and license. (a) Assessment of corneal curvature

(b) Acuity through the lens

5.03  The provisions of Section 5.01 shall not preclude (c) Directions for the care and handling of

a licensee from using: ancillary diagnostic agentslenses and an explanation of the implications of contact
including, but not limited to dyes, schirmer strips, etc. lenses with regard to eye health and vision
(d) Name of attending optometrist

SECTION 6. USE OF THERAPEUTIC DRUGS (e) Assessment of contact lens fit
3. During a follow-up contact lens examination:
6.01  Therapeutically certified optometrist may use (a) Assessment of fit of lens
and/or prescribe the following pharmaceutical agents for (b) Acuity through the lens
the treatment of ocular diseases and conditions: (c) Name of attending optometrist
A. Topical and oral administration: (d) Ocular health assessment
(a) Antihistamines and decongestants C. A complete record of examinations and treatment
(b) Antiglaucoma shall be kept in a current manner.
(c) Analgesics (non-controlled)
(d) Antibiotics SECTION 8. ETHICS
B. Topical administration only:
(a) Autonomics 8.01 It shall be the ideal, the resolve and the duty of all
(b) Anesthetics licensees to:
(c) Anti-infectives, including antivirals and A. Keep the visual welfare of the patient uppermost
antiparasitics at all times.
(d) Anti-inflammatories B. Promote in every possible way, better care of the

visual needs of mankind.
6.02  Authorization by the Board under this regulation C. Enhance continuously their educational and
shall be evidenced by an appropriate designation on théechnical proficiency to the end that their patients shall

certificate of registration and license. receive the benefits of all acknowledged improvements in
vision and eye care.
SECTION 7. MINIMUM STANDARDS OF PRACTICE D. See that no person shall lack for visual care,
A. Equipment regardless of his financial status.
(a) Acuity chart E. Advise the patient whenever consultation with an
(b) Opthalmoscope optometric colleague or reference for other professional
(1) Direct care seems advisable.
(2) Indirect F. Hold in professional confidence all information
(c) Keratometer concerning a patient and use such data only for the benefit
(d) Biomicroscope of the patient.
(e) Tonometer G. Conduct themselves as exemplary citizens.
(f) Gonioscope H. Maintain their offices and their practices in
(g) Access to Visual Field keeping with current professional standards of care.
(h) Access to Retinal Camera I. Promote and maintain cordial and unselfish
(i) Phoropter relations with members of their own profession and other
B. Examination and Treatment professionals for the exchange of information to the
1. General Examination: advantage of mankind.
(a) Case history J. Maintain adequate records on each patient for a
(b) Acuity measure period of not less than five years from the date of the most
(c) Internal tissue health evaluation recent service rendered.
(d) External tissue health evaluation
(e) Refraction 8.02
(f) Tonometry A. A licensee must honor a patient’s request to
(g) Visual fields (in appropriate cases) forward the patient’s complete prescription and ophthalmic
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or contact lens specification to another licensed physiciarfopticians”) either directly or indirectly in any manner.
of medicine, osteopath, optometrist, or a nationally Nor shall any licensee use any name other than the name
registered contact lens technician working under therecorded in the files of the State Board for his optometric
direct supervision of an optometrist, ophthalmologist or registration and licensure.

osteopathic physician, if all financial obligations to the

licensee have been satisfied. It shall be the obligation 08.10  Corporations, except those allowed under
a licensee to tender to a patient upon request his/her finaChapter 6 of Title 8 of the Delaware Code, lay firms and
prescription for ophthalmic lenses or contact lens(es)unlicensed individuals are prohibited from the practice of
specification, if all financial obligations to the licensee optometry directly or indirectly and from employing,
have been satisfied. For purposes of this section, a finatither directly or indirectly, registered and licensed
prescription or specification results when a patient isoptometrists to examine the eyes of their patients.
released to routine follow-up care. No licensee shall belLicensees so employed will be considered guilty of
required to tender a contact lens prescription beyond on@nprofessional conduct, and in violation of B%l.C.

(1) year from the date the contact lens(es) were dispense&ections 2113(a)(3) and (6).

8.03 It shall be considered unlawful for a licensee t08.11 No licensee shall hold himself forth in such a way

delegate to a lay individual, whether an employee or notas to carry the slightest intimation of having superior

any act or duty which would require, on the part of suchqualifications or being superior to other optometrists,

individual, professional judgment. The fitting of contact unless he is qualified by a specialty board approved by the

lenses, tonometry, refraction, treatment of eye diseaseState Board.

low vision and vision therapy, etc. shall not be so

delegated unless under the direct supervision of theB.12 No licensee holding an official position in any

licensee. optometric organization shall use such position for
advertising purposes or for self-aggrandizement.

8.04  No licensee shall do anything inconsistent with

the professional standards of the optometric and allied.13  Since the law states that a certificate must be

health professions. displayed in every office where the profession of
optometry is practiced, and since no certificate for branch

8.05 No licensee shall use unethical, misleading oroffices has previously been issued, the State Board shall

unprofessional advertising methods, including, but notissue branch office certificates with the words “Branch

limited to: baiting patients to purchase materials in Office” thereon emblazoned under the registry number,

exchange for free or reduced fees for professionalwith the certificate being a duplicate of that originally

services. issued.

8.06 No licensee when using the doctor title shall 8.14 A violation of any of the provisions of these
qualify it in any other way than by use of the word regulations will be considered to be unprofessional
“optometrist”. He/she may, however, when not using theconduct.
prefix, use after his/her name the “O.D.” degree
designation, consistent with other provisions of 24 SECTION 9. HEARINGS
Del.C., Chapter 21.

9.01  Allcomplaints shall be referred to the Division of
8.07 No licensee shall practice in or on premisesProfessional Regulation for investigation and a contact
where any materials, other than those necessary to rendg@erson from the Board will be appointed at the next
his professional services, are dispensed to the public. meeting.

8.08 No licensee shall locate in a merchandising stored.02 Hearings are conducted in accordance with the
or practice his profession among the public as the agentAdministrative Procedures Act.

employee or servant of, or in conjunction with either

directly or indirectly, any merchandising firm, corporation, SECTION 10. CONTINUING EDUCATION

lay firm or unlicensed individual. REQUIREMENTS

8.09 No licensee shall practice his profession in All persons licensed to practice Optometry in the State of
conjunction with, or as an agent or employee of anDelaware shall be required to acquire 12 hours of
ophthalmic merchandising business (commonly known ascontinuing education every two years. All therapeutic
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licensed optometrists shall be required to acquire an d. Recognized state regional or national
additional 12 hours of therapeutics and management obptometric societies
ocular disease and keep their CPR certification for both e. Schools and colleges of Optometry
children and adults current. No practice management f. Meetings of other organizations as may be
courses will be accepted. approved by the Board.
g. COPE approved courses (with the exception of

10.01 These continuing optometric education Practice Management courses)
requirements are necessary for licensure every two years.

10.07 Failure to Comply
10.02 Licensees will be required to comply before May
1 of odd numbered years. When the State Board of Examiners in Optometry deems

someone to be deficient in continuing education
10.03 It shall be the responsibility of the candidate for requirements, the license will be revoked. In the event
relicensure to submit to the appropriate State of Delawarghat any optometrist licensed in this State fails to meet
agency evidence of his/her compliance with thesecontinuing education requirements, his or her license
requirements. The appropriate state agency shall notifyshall be revoked, except when proven hardship makes
the candidate at least 30 days in advance of the need ttompliance impossible. The Board shall reinstate such
renew his/her license, and shall request that the candidatiéicense upon presentation of satisfactory evidence of
submit evidence of compliance with the continuing successful completion of continuing education
education requirements stated herein, along with otherequirements and upon payment of all fees due.
fees and documents required. Failure to be notified by
such agency shall not relieve licensee from this10.08 Licensure--Renewal

obligation. A. All licenses are renewed biennially (every 2
years). A licensee may have his/her license renewed by
10.04 submitting a renewal application to the Board by the

A. Non-therapeutic - Of the 12 hours biennial renewal date and upon payment of the renewal fee
requirement for non-therapeutic licensees, a maximum ofporescribed by the Division of Professional Regulation

2 hours may be fulfilled by self-reported study. along with evidence of completion of continuing
B. Therapeutic - Of the 24 hours biennial education requirements. The failure of the Board to give,
requirement for therapeutic licensees, a maximum of 4or the failure of the licensee to receive, notice of the
hours may be fulfilled by self-reported study. expiration date of a license shall not prevent the license
C. Self-reported study may include: from becoming invalid after its expiration date.
a. Reading of Optometric journals B. Any licensee who fails to renew his/her license by
b. Optometric tape journals the renewal date may still renew his/her license during the
c. Optometric audiovisual material one (1) year period immediately following the renewal
d. Other materials given prior approval by date provided the licensee pay a late fee in addition to the
the Board. prescribed renewal fee.

C. Any licensee who intends not to renew his/her
Proof of completion from the sponsoring agency is license because he/she retired from practice or has ceased
required for credit. practice in the State of Delaware, shall so indicate such
reason(s) on the renewal application. Failure to do so will
10.05 Any new licensee shall be required to completeresult in the Board taking mandatory action to revoke the
continuing education equivalent to one hour for eachlicense.
month between the date of licensure and the biennial
renewal date. The first twelve (12) hours of pro-rated Exemptions
continuing education must be in the treatment and
management of ocular disease. An exemption may be granted to any optometrist who can
demonstrate to the Board an acceptable cause as to why
10.06 Continuing Education courses given by thehe/she should be relieved of this obligation. Exemptions

following organizations will receive credit. will be granted only in unusual or extraordinary
Meetings of (Scientific Session Portion Only) circumstances. Licensees must petition the Board for
a. American Optometric Association exemptions. Should the Board deny the request, the
b. Delaware Optometric Association licensee must complete the requirements. Examples of

c. American Academy of Optometry circumstances for which the Board might grant
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exemptions include prolonged illness, extended absenc&ECTION 12. UNPROFESSIONAL CONDUCT
from the country, etc.

A violation of any of the provisions of these regulations
SECTION 11. THERAPEUTIC CERTIFICATION will be considered to be unprofessional conduct.

11.01 The examination identified indDel.C. Section
2108(b) is the national examination administered by the
National Board of Examiners in Optometry (formerly the
International Association of Boards of Examiners in DEPARTMENT OF

Optometry) for treatment and management of ocular ~ ADMINISTRATIVE SERVICES
disease. A copy of the certificate representing passage of DIVISION OF PROFESSIONAL REGULATION
the examination must be submitted with the application
for therapeutic licensure. BoARD oF FUNERAL SERVICES

Statutory Authority: 24 Delaware Code,
11.02 All applicants for therapeutic licensure must be Section 3105(a)(1) @Del.C. 3105(a)(1))
CPR certified for both children and adults. All
optometrists must keep their CPR certification for both The Board of Funeral Services, pursuant to the

children and adults current. authority of Title 24DelawareCode, subsection 3105 (a)

(1) proposes to revise the current Rules and Regulations.
11.03 For applicants currently licensed in Delaware,

40 hours of treatment and management of ocular disease A Public Hearing will be held on the proposed

training may be accumulated with a therapeutically revisions to the Rules and Regulations on Wednesday,
certified optometrist, a medical doctor, or an osteopathicpmay 20, 1998, at 10:00 a.m. at the Cannon Building, 861
doctor. Proof of 40 hours of treatment and management o§jlver Lake Boulevard, Public Service Commission
ocular disease training must be submitted by letter. If anHearing Room, first floor, Dover, DE 19903. The Board
applicant’s supervisor is a therapeutically certified wijl| receive and consider input in writing from interested
optometrist in a state other than Delaware, proohersons on the proposed revisions to the Rules and
of similar licensing requirements in the other state mustRegulations. Final date to submit written comments shall
be submitted. be at the above scheduled public hearing. Anyone
wishing to obtain a copy of the proposed revisions or to
11.04 Applicants must have completed their forty (40) make comments at the public hearing should notify Gayle
hours of clinical experience within twenty-four (24) Melvin at the above address or by calling (302) 739-4522
months of their initial application for therapeutic Exi. 211. A copy of the proposed rules and regulations is
licensure. also published in the Delaware Register of Regulation

published April 1, 1998.
11.05 The same reciprocity rules apply for therapeutic

licensing as for other optometry licensing. EXISTING
RULES & REGULATIONS
11.06 All newly licensed optometrists shall be required OF THE DELAWARE BOARD OF FUNERAL

to be therapeutically certified. Their six month internship SERVICES
should be done with a therapeutically certified
Optometrist, M.D. or D.O. However, if a therapeutically A revision of the Rules & Regu|ati0ns governing the

certified optometrist, M.D. or D.O. is not available, the State Board of Funeral Services of the State of Delaware,
intern may do an internship with a non-therapeutically adopted and promulgated this 6th day of December, 1989
certified optometrist provided, the intern complete an at wilmington, Delaware. These Rules and Regulations
additional 100 hours of clinical experience in the are hereby adopted pursuant tol&.C. Sec. 3105(a)(1)
treatment and management of ocular disease, superviseghd the Administrative Procedures Act, 29 Del. C. Sec.
by a therapeutically certified Optometrist, M.D. or D.O. 10115. These regu|ations Supersede and rep|ace any
during their internship. previous adopted rules, regulations or bylaws by the then
existing State Board of Funeral Service Practitioners (the
11.07 For applicants not currently licensed in Delaware State Board of Funeral Services hereinafter replace this
(Refer to Reciprocity). Board in accordance with Senate Substitute No. 1, Senate
Bill No. 116 signed by the Governor on April 12, 1988).
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a second time, the applicant shall be required to-reapply
Duties of the Officers and pay an additional application fee for the third

examination.

1. The President shall preside at all meetings, call

meetings, sign certificates with other Board members orRule 1.3 An applicant for licensure shall meet all the

other forms that may be required of him or her by law. educational requirements contained in 24 Del.C. Sec.
3106(a)(1) prior to applying for a Funeral Director’s

2. In the absence of the President, the Secretary shallicense.

preside at the meetings and call meetings when the

President is absent. However, the signatory duties of th&kule 1.4 The Board may accept a high school degree

President may not be transferred to the Secretary. from an accredited high school or a G.E.D. Degree
certificate from a school approved by the Board. For

3. In accordance with 29 Del.C. Sec. 8810, the Division purposes of academic training from an accredited college

of Professional Regulation shall maintain and keep allor university, a year of academic training shall consist of

records of licensed funeral directors in the State ofat least thirty (30) semester hours successfully completed

Delaware issuing a number and date to each license. by the applicant. The applicant shall provide the Board a
copy of his/her college transcript indicating the same.

4. The Division shall also cause to be collected all fees

including license application fees, renewal fees or anyRule 1.5 Two years of academic training shall consist

other fee required to be filed or paid in accordance withof at least sixty (60) semester hours successfully

the provisions of 24 Del.C. ch. 31, et seq. completed by the applicant at an accredited college or
university.

5. In accordance with the Freedom of Information Act,

29 Del.C. Sec. 1004(c) the Secretary shall publish arRule 1.6 If an applicant has attended a school or

agenda of all meetings which shall include the time, date<ollege fully accredited by the American Board of Funeral

and places of said meetings and an agenda. The Board8ervices or its successor, and has received a certificate of

shall also give public notice of the regular meetings and itssatisfactory completion in a one year program, the

intent to hold an executive session closed to the public agpplicant shall be required to complete (60) semester

least seven days in advance. However, the agenda may lmeedit hours at an accredited college or university.

subject to change to include additional items not on the

agenda including executive sessions closed to the publiRule 1.7 If an applicant has attended a school or

which arise at the time of the Board’'s meeting. college fully accredited by the American Board of Funeral
Services or its successor and has received an Associate in

6. The Division of Professional Regulation shall insure Art degree in Funeral Services, the applicant shall have

that accurate and detailed minutes of all business to comeuccessfully completed at least sixty (60) semester credit

before the Board at all Board meetings be transcribed irhours to be eligible for license under 24 DEl. Sec.

accordance with 29 Del.C. Sec. 8810 and 24 Del.C. sec3106(a) (1). In addition, the applicant shall receive

3104(d). academic training at an accredited college or university
and successfully completed at least thirty (30) semester

RULES AND REGULATIONS - LICENSURE credit hours to be eligible for licensure as a funeral
REQUIREMENTS director in accordance with the requirements contained

within 24 Del.C. Sec. 3106.
Rule 1.0 Requirements for licensing of those applying
for a Funeral Director’s License in the State of Delaware.Rule 1.8 As required by 24 Del.C. sec. 3107, the
The qualifications of applicants for licensure as funeralBoard, upon request of an applicant, administer an
director are contained in 24 Del.C. Sec. 3106(a) (1-5). examination based solely upon the laws of Delaware

governing its profession. An applicant for licensure, prior
Rule 1.1 Applicants who fail to pass the written to applying for the Boards’ test based upon solely the laws
examination required by 24 Del.C. Sec. 3105(a) (3)of Delaware (“State” test) shall first sit for and
(“State Test”) shall be entitled to sit for the examination successfully complete the test required by 24 Del.C. Sec.
within the next ensuing year without an additional 3105 (a) (3), the written examination prepared by a
application fee. However, the application must be re-filednational professional organization recognized by the
and updated. However, should an applicant fail theAmerican Board of Funeral Services Education by a
examination as required by 24 Del.C. Sec. 3105(a) (3) fopassing score determined by the organization preparing

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




1502 PROPOSED REGULATIONS

the test recognized by the American Board of Funeralmorgue’s storage areas, closets and lockers that contain
Services Education. embalming chemicals, syringes, needles and surgical
supplies shall be kept locked and all licensed funeral
Rule 1.9 As required by 24 Del.C. sec. 3106 (a) (3), andirectors shall exercise full control over these supplies.
applicant shall satisfactorily complete an internship of
one year's duration under the auspices of a licensediule 3.1 Any newly acquired funeral establishment
Delaware funeral service practitioner. In that regard, anprovided a permit in accordance with the requirements of
application for an examination as required by Del.C. Sec.24 Del.C. Sec. 3121 shall, in addition to conforming with
3105(a)(3) shall be accompanied by a notarized statemerdll safety requirements of the State Department of Health
from the Funeral Service Practitioner under whom theand Social Services, provide the following:
applicant (‘intern” as defined by 24 Del.C. sec. 3101 (8))

served his internship. 1(a). A room for the preparation and
embalming of human remains;
The notarized statement shall attest to the best of his/her 1(b). Said preparation room shall contain

knowledge the applicant is fully qualified to become a embalming equipment and supplies.
licensed funeral director; that the applicant is honest and
of good character; that the applicant has no habits oRule 3.2 Funeral Establishment Permit: Circumstances
gualities that may reflect unfavorably on the profession asfor termination and continuation.
a whole; and the applicant has served the internship well The statutory requirements for the issuance of a
and faithfully as required by 24 Del.C. sec. 3106 (a) (3).funeral establishment permit are contained in 24 Del.C.
An applicant at the conclusion of his/her internship shallSec. 3121.
submit to the Board before licensure satisfactory evidence  To be exempt from the provisions of 24 Del.C. Sec.
of the completion of twenty-five (25) embalming reports 3121 in obtaining an establishment perm it as stated in sec.
and four completed quarterly work reports. 3121(2), the funeral establishment shall have been
maintained, operated and conducted on a continuous basis
Rule 1.0 The State test shall consist of fifty (50) prior to September 6, 1972 until the present date. Further,
guestions pertaining to the laws of the State of Delawareonly the record owner of the funeral establishment shall
governing the profession. An applicant shall be deemedoe entitled to obtain said exemption. No assignment of the
to have successfully passed the “state test” with aexemption rights contained in 24 Del.C. Sec. 3121(2) is
minimum grade of 75%. permitted and no other licensed funeral director may
apply for or be assigned said rights.
Federal Trade Commission Regulations
Rule 3.3 If a licensed funeral director relocates or
Rule 2.0 A licensed funeral director in the State of otherwise moves a funeral establishment that has been
Delaware shall comply with all Federal Trade Commissiongranted an exemption pursuant to the provisions of 24
Regulations governing the pricing of funeral services andDel.C. Sec. 3121(2) from its original location, the
merchandise and the method of payment for funeralexemption allowed under sec. 3121(2) shall immediately
services as defined under 24 Del.C. sec. 3101 (4). Upommecome null and void. For purposes of this section the
the issuance of a funeral director’s license, a licensederms “move” or “relocate” is defined as to place such
funeral director represents that he/she is familiar with allestablishment outside the original building’s location at
Federal Trade Commission rules and regulations and shalilts exact address of record unless the building where the
abide by the same. A license may be subject to disciplinduneral establishment permit is contained is renovated.
pursuant to 24 Del.C. Ch. 3gt seq. if these rules or

regulations have been violated by the licensee. Rule 4.0 Any licensed funeral director may obtain a
duplicate funeral directors certificate upon proof of
Establishment Permits satisfactory evidence to the Board that the original has

been lost or destroyed and a payment of a fee of five
Rule 3.0 The requirements for the issuance of adollars ($5.00).
funeral establishment permit are contained in 24 Del.C. Suspension, Revocation, or lapse of Funeral
Sec. 3121. In accordance with 24 Del.C. Sec. 3121(l) theDirector’s License
funeral establishment shall be conducting funeral services
from a building that is appropriate as defined in 24 Del.C.Rule 5.0 During any period a licensed funeral
sec.3101(5). In said building, all preparation rooms shalldirector’s license has lapsed, been revoked or suspended
have the capacity to be locked when not in use. Allby the Board in accordance with 24 Del.C. Sec. 3110 or
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sec. 3115, no other licensed funeral director in the State ofules and regulations promulgated by the Board as they
Delaware may register death certificates or secure buriahave the force and effect of laws and implement and
permits for the licensee whose license has been revokedlarify Title 24, Chapter 31.

suspended or has lapsed. Nor shall the licensee whose

license has lapsed, been revoked or suspended by theffective Date:

Board, be able to register death certificates or secure

burial permits. The Board may notify the Board of Health, Signed this 27th day of March, 1991 these rules shall
the Department of Health and Social Services, thebe in effect 30 days from the date which the Board of
Medical Examiner’s Office or other appropriate state or Funeral Services executes this order in accordance with
federal agency that said funeral director is prohibited29 Del.C. Sec. 10118(b).

from practicing funeral services as defined by Chapter 31

of Title 24. (The above rules take effect on April 27, 1991.)

Cash Advance DELAWARE BOARD OF FUNERAL SERVICES
CODE OF ETHICS

Rule 6.0 A licensed funeral director in the State of
Delaware is prohibited from billing or causing to be billed The following is adopted as the code of ethics for all
any item that is referred to as a “cash advance” item unlesfuneral service licensees in the State of Delaware.
the net amount paid for such item is for funeral services in
the same amount as is billed by the funeral director. 1. As funeral directors, we herewith fully acknowledge

our individual and collective obligation to the public,

(The effective date of these regulations is the 6th dayespecially to those we serve, our mutual responsibilities

of December, 1989 in accordance with 29 Del.C. Sec.for the proper welfare of the funeral services profession.
10118(b).)

2. To the public we pledge; vigilant support of public

The following rules are adopted by the Board as ahealth laws; proper legal regulations for the members of

supplement to the Rules and Regulations governing theur profession; devotion to high moral and service
State Board of Funeral Services, previously adopted andtandards; conduct befitting good citizens; honesty in all
promulgated on the 6th day of December, 1989 pursuanbfferings of service and merchandise to the public, and all
to Del.C. Sec. 3105(a)(1) and the Administrative business transactions.
Procedures Act, 29 Del.C. Sec. 10115.

3. To those we serve we pledge; confidential business
Rule 7.0 In order for an applicant to apply for and professional relationships; cooperation with the
internship of one year’s duration under the auspices of &ustoms, laws, religions and creeds; observance of all
licensed Delaware Funeral Services Practitioner pursuantespect due to the deceased; high standards of confidence
to 24 Del.C. Sec. 3106(a)(3), the applicant shall haveand dignity in conduct of all services; truthful
certified that he or she has graduated from an accreditedepresentation of all services and merchandise.
high school or its equivalent, and completed at least two
years of academic training from an accredited college ord. To our profession we pledge; support of high
university. The applicant shall certify that he or she haseducational standards and proper licensing law;
completed one year of academic training in funeral encouragement of scientific research; adherence to sound
services from a school or college fully accredited by thebusiness practices; adoption of improved technique;
American Board of Funeral Services Education or itsobservance of all the rules of fair competition and
successor and also have satisfactorily completed amaintenance of favorable personnel relations.
examination pursuant to 24 Del.C. Sec. 3105(a)(3) of
Title 24. Discipline of Licensees

Rule 8.0 The passing score for an applicant who takes  The State Board of Funeral Services shall be the
the State test required by 24 Del.C. Sec. 3107 based upogoverning body of all licensed funeral directors in the
the laws of Delaware governing the profession shall beState of Delaware. All licensed funeral directors shall be
70%. subject to and governed by these rules and regulations, the
Code of Ethics and 24 Del.C. Chapter 31 of the Delaware
Rule 9.0. The State test administered pursuant to 24Code. As provided in 24 Del.C. Sec. 3115, the Board may
Del.C. Sec. 3107 shall include an examination of all theimpose any of the sanctions, partially singly, or in
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combination thereof contained in 24 Del.C. Sec. participation in individual study programs or
3115(a)(1-6) if a licensee violates any of the above rulescorrespondence course work.
or regulations, Code of Ethics, or any provision of

Chapter 31 of Title 24 of the Delaware Code. 6. when a Delaware licensee on inactive status files a
written application to return to active practice with the
Effective Date: Board, the licensee shall submit proof of having

completed the required CE credit hours for the period just
The effective date of these regulations is the 6th dayprior to the request to return to active practice.
of December, 1989 in accordance with 29 Del.C. Sec.

10118(b). 7. Upon application for renewal of license, a funeral
director licensee shall submit to the Board proof of

CONTINUING EDUCATION REGULATIONS completing the required number of CE credit hours 30
days before license expiration. The licensee shall submit

. AUTHORITY proof in the form of official certificate of attendance,

provided by the program sponsor/provider or transcripts
This rule is promulgated under the authority of 24. from an educational institution or foundation. (See
Del.C. Sec. 3105 which grants the Board of FuneralVerification of Continuing Education).
Services (hereinafter “the Board”) authority to provide for
rules for continuing funeral services education. IV. WAIVER OF THE CE REQUIREMENTS

II. PURPOSE 1. The Board has the power to waive any part of the
entire CE requirements for good cause if the licensee files
Commencing August 1st of every even numbereda written request with the Board. For example,
year beginning with 1992, a licensee shall submit proof ofexemptions to the CE requirement may be granted due to
completion of all continuing education requirements health or military service. Application for exemption
before the license renewal is granted. The purpose o$hall be made in writing to the Board by the applicant for
continuing education is to assist the funeral director inrenewal. The Board shall decide the merits of each
becoming more effective and competent in meeting theindividual case at a regularly scheduled meeting.
needs of the consumer.
2. Other exemptions include the following;
I1l. APPLICABILITY (i) Newly licensed funeral directors, including those
newly licensed by reciprocity, are exempt during the time
1. Each contact hour (at least fifty minutes), or clock from initial licensure until the commencement of the first
hour is equivalent to 1.0 CE credit hour. full licensure period.

2. Everylicensed funeral director in active practice shallV. CONTINUING EDUCATION PROGRAM
complete at least 10 hours/credits of approved continuingAPPROVAL

education (hereinafter “CE”) during the two year

licensure period prior to the time of license renewal. 1. Eligible program providers or sponsors include
Licensees who earn more than the required amount of CBut are not limited to, educational institutions,
credit hours during a given licensure period may carrygovernment agencies, professional or trade association
over no more than 50% of the total CE credit hoursand foundations and private firms.

required for the next licensure period. (i) Sources of CE credits include but are not
limited to the following;

3. Correspondence course work or individual study a. Programs sponsored by national funeral

courses will be considered upon request for approval okervice organizations.

the Board and assessment of credit hours. (See Continuing b. Programs sponsored by state associations.

Education Program Approval). c. Programs sponsored by local
associations.

4. CE credit hours may be earned in any or all of the five d. Programs provided by suppliers.

recommended areas of study. (See Continuing Education e. Home study courses with tests.

Program Approval). f. Conducting programs by licensee. A

licensee may earn double CE credits for preparation and
5. Any or all CE credit hours may be acquired through presentation time upon submission to the committee the
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licensee’s outline or notes plus a notarized letter stating/ERIFICATION AND REPORTING
the hours spent preparing and presenting the program.

g. College courses: 1. The program provider/sponsor has sole

1. One college credit hour = 5 CE credit responsibility for the accurate monitoring of program
hours. attendance. Certificates of attendance shall be supplied
2. Recommended areas of study. by the program provider/sponsor and be distributed only

at the completion of the program.
The recommended areas include but are not limited to the
following: 2. verification of completion of correspondence
course work or an individual study program may be made
a. After care/Grief counseling. with a student transcript or other Board approved method.
b. Professional conduct, business In either case, the licensee assumes the responsibility of
ethics or legal aspects relating to practice in theprogram provider/sponsor and must apply for program
profession. approval from the Board (See Continuing Education
c. Business management concepts Program Approval).
relating to delivery of goods and services to the consumer.

d. Technical/practical aspects of 3. The funeral director licensee shall maintain all
the profession. certificates of attendance for CE programs for the entire
e. Public relations. licensure period prior to application for license renewal,

at which time all certificates shall be submitted to the
3. Correspondence course work, individual study Board for review 30 days prior to license expiration.
programs, and all other previously unapproved programs,
must be submitted to the Board of Funeral Services for 4. Upon written request by a licensee the Board
approval by the program sponsoror licensee. shall mail to all licensees CE forms to assist them in
reporting CE credits to the Board.
4. Application for CE Program Approval shall

include: 5. All applications for renewal shall be audited by
a. Date and location. the Board to determine whether or not the recommended
b. Description of program subject, material and requirements of continuing education have been met by
content. the licensee.

c. Program schedule of time segments in
subject content areas for which approval of, and 6. If a licensee is found to be non-compliant in
determination of credit is required. continuing education, the Board shall refer to previously
d. Name of instructors. established disciplinary actions based on the State of
e. Name and position of person making requestDelaware’s licensing regulations.
for program approval.
7. Programs approved for continuing education
5. Requests for CE program approval shall becredit by another state funeral board other than Delaware
submitted to the Board with the program information shall be automatically approved for all Delaware licensees
submitted to the licensee. Application for approval may upon written application and verification of CE credits by
be made after the program, however, if the program is nothe applicable state board.
approved the applicant will be notified and no credit

given. VII.CONTINUING EDUCATION STANDING
COMMITTEE
6. Annually and/or upon request, the Board shall
mail a current list of previously approved programs to all 1. The Board of Funeral Services shall appoint a
licensees. standing committee known as the Continuing Education

Committee. The committee shall consist of the following
7. Each CE program given by Delaware State orwho shall elect a chairperson.
local associations shall be made available to ALL a. One (1) Board member (non-licensed).
licensees regardless of membership or affiliation to any b. One (1) non-Board member who shall be a
organization or association. licensed funeral director who is owner/operator of a
funeral establishment.
VI. CERTIFICATION OF CONTINUING EDUCATION c. One (1) non-Board member who shall be a
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licensed funeral director who does not own or operate ather fee required to be filed for paid in accordance with
funeral establishment. the provisions of 24 Del. C. ch. 31, et seq.

2. Membership on this committee shall be on a5. In accordance with the Freedom of Information Act,
rotating basis, with each member serving a three year tern29 Del. C. Section 10004 (c) the Division of Professional
and not be eligible for consecutive reappointment. TheRegulation shall publish an agenda of all meetings which
initial appointments shall be a one, two and three yearshall include the time, dates and places of said meetings
respectively and shall be staggered. The Board memberand an agenda. The Board shall also give public notice of
shall continue to serve until a new member is appointed.the regular meetings and its intent to hold an executive

session closed to the public at least seven days in advance.

3. The “Continuing Education Committee” shall However, the agenda may be subject to change to include
oversee matters pertaining to continuing education andadditional items not on the agenda including executive
make recommendations to the Board with regard tosessions closed to the public which arise at the time of the
approval of submitted programs for CE by licensees. TheBoard’s meeting.

Board shall have final approval on all matters.
6. The Division of Professional Regulation shall insure
(These rules revised by the Board effective July 6, 1990.that accurate and detailed minutes of all business to come
before the Board at all Board meetings be transcribed in
accordance with 29 Del. C. Section 8807 and 24 Del. C.
PROPOSED RULES AND REGULATIONS OF THE  Section 3104 (d).
DELAWARE BOARD OF FUNERAL SERVICES

RULES AND REGULATIONS - LICENSURE
Draft - May 20, 1998 REQUIREMENTS

A revision of the Rules and Regulations governing theRule 1.0

State Board of Funeral Services of the State of Delaware,

adopted and promulgated this 20th day of May, 1998 atRequirements for licensing of those applying for a
Dover, Delaware. These Rules and Regulations ard-uneral Director’s License in the State of Delaware. The
hereby adopted pursuant toR4l. C. Section 3105 (a)(1) qualifications of applicants for licensure as funeral
and the Administrative Procedures Act,28I.C. Section  director are contained in 24 Del. C. Section 3106 (a) (1-5)
10115. These regulations supersede and replace amnd 24 Del. C. Section 3108.

previous adopted rules, regulations or bylaws by the State

Board of Funeral Services. Rule 1.2
Fhkk kxR x A year of academic training shall consist of at least thirty
(30) semester hours successfully completed by the
Duties of the Officers applicant at an accredited college or university. Two

years of academic training shall consist of at least sixty
1. The President shall preside at all meetings, call(60) semester hours successfully completed by the
meetings, sign certificates with other Board members orapplicant at an accredited college or university. The
other forms that may be required by him or her by law. applicant shall request that a copy of an official transcript
be sent to the Board.
2. In the absence of the President, the Secretary shall
preside at the meetings and call meetings when theRule 1.3
President is absent. However, the signatory duties of the
President may not be transferred to the Secretary. If an applicant has attended a school or college fully
accredited by the American Board of Funeral Service
3. In accordance with 29 Del. C. Section 8807, the Education or its successor, and has received a certificate
Division of Professional Regulation shall maintain and of satisfactory completion in a one year program, the
keep all records of licensed funeral directors in the Stateapplicant shall be required to complete an additional (60)
of Delaware issuing a number and date to each license. semester credit hours at an accredited college or
university.
4. The Division shall also cause to be collected all fees
including license application fees, renewal fees or any
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Rule 1.4 Rule 1.7

An applicant who has attended a school or college fullyAs required by 24 Del. C. Section 3106 (a)(3), an
accredited by the American Board of Funeral Serviceapplicant other than one seeking licensure via reciprocity
Education “ABFSE” or its successor and who, after shall satisfactorily complete an internship of one year's
attending such ABFSE accredited school or college, hasluration in a licensed Delaware funeral establishment
received an Associate degree in Funeral Services, whereinnder the auspices of a licensed Delaware funeral service
such “degree” required the successful completion of atpractitioner. An applicant must successfully complete the
least sixty (60) semester credit hours, shall in additionrequired total of ninety (90) semester hours of academic
thereto to such ABFSE accredited Associate’'s Degreetraining (as required by Rules 1.2 through 1.4) prior to
receive and complete academic training at an accreditetheginning the internship. An application to sit for the
college or university and successfully completed at leasiState examination as required by 24 Del. C. Section 3107
thirty (30) additional semester credit hours to be eligible shall be accompanied by a notarized statement from the
for licensure as a funeral director in accordance with theFuneral Service Practitioner under whom the applicant
requirements contained within 24 Del. C. Section 3106. “intern” as defined by 24 Del. C. Section 3103 (8) served
his internship. The notarized statement shall attest that
Rule 1.5 the applicant has concluded his/her internship and
submitted to the Board satisfactory evidence of the
In order for an applicant to apply for internship of one completion of twenty-five (25) embalming reports and
year’s duration under the auspices of a licensed Delawaréour (4) completed quarterly work reports.
Funeral Services practitioner pursuant to 24 Del. C.
Section 3106 (a)(3), the applicant shall have certified thatRule 1.8
he or she has graduated from an accredited high school or
its equivalent, and completed at least two years ofThe State examination required by 24 Del. C. Section
academic training from an accredited college or 3107 shall consist of questions pertaining to the law and
university. In addition, the applicant shall certify that he regulations of the State of Delaware and other
or she has completed one year of academic training ifjurisdictions which may govern, impact on, and relate to
funeral services from a school or college fully accreditedthe profession including preneed funeral services
by the American Board of Funeral Service Education orcontracts, consumer protection law and regulations, and

its successor. laws and regulations governing crematories and cemeteries.
An applicant shall be deemed to have successfully passed
Rule 1.6 the “state examination” with a minimum grade of 70%.

As required by 24 Del. C. Section 3107, the Division, Federal Trade Commission Regulations
upon request of an eligible applicant, shall administer a
State examination based solely upon the laws andRule 2.0
regulations of Delaware and other jurisdictions which
impact on, relate to and govern its profession. AnA licensed funeral director in the State of Delaware shall
applicant for full licensure whether via initial or comply with all Federal Trade Commission Regulations
reciprocal licensure; prior to applying for the Division’s governing the pricing of funeral services and merchandise
test based upon the law and regulations of Delaware andnd the method of payment for funeral services as defined
other jurisdictions which impact on Delaware licenseesunder 24 Del. C. Section 3101 (4). Upon the issuance of
(“State” examination) shall first sit for and successfully a funeral director’s license, a licensed funeral director
complete the national examination required by 24 Del. C.represents that he/she is familiar with all Federal Trade
Section (a)(3), the written examination prepared by aCommission rules and regulations and shall abide by the
national professional organization recognized by thesame. A licensee may be subject to discipline pursuant to
American Board of Funeral Services Education by a24 Del. C. Ch.31, et seq. if these rules or regulations have
passing score determined by the organization preparindpeen violated by the licensee.
the test recognized by the American Board of Funeral
Services Education. The national examination may beEstablishment Permits
taken before or during the internship.

Rule 3.0

The requirements for the issuance, continuance, and
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proper maintenance of a funeral establishment permit aréuneral establishment permit is contained is renovated.

contained in 24 Del. C. Section 3121. In accordance with

24 Del. C. Section 3121 (1) the funeral establishment shalDuplicate Certificate

be conducting funeral services from a building that is

appropriate as defined in 24 Del. C. Section 3101 (5). AllRule 4.0

establishments, both newly issued and those grandfathered

by Section 3121 (a)(2) shall in said building have Any licensed funeral director may obtain a duplicate

preparation rooms which shall be locked. Licensedfuneral director’s certificate upon proof of satisfactory

funeral directors shall exercise full control over evidence to the Board that the original has been lost or

preparation rooms and supplies. destroyed and a payment of a fee as set by the Division of
Professional Regulation.

Rule 3.1
Suspension, Revocation, or Lapse of Funeral Director’'s

All funeral establishments provided a permit in License

accordance with the requirements of 24 Del. C. Section

3121 shall, in addition to conforming with all safety Rule 5.0

requirements of the State Department of Health and Social

Services, provide the following: During any period a licensed funeral director’s license has
lapsed, been revoked or suspended by the Board in

1.(a.) A room for the preparation and embalming of accordance with 24 Del. C. Section 3110 or Section 3115,

human remains; no other licensed funeral director in the State of Delaware
1.(b.) Said preparation room shall contain may register death certificates or secure burial permits for
embalming equipment and supplies. the licensee whose license has been revoked, suspended
or has lapsed. Nor shall the licensee whose license has
Rule 3.2 lapsed, been revoked or suspended by the Board, be able

to register death certificates or secure burial permits. The
Funeral Establishment Permit: Circumstances forBoard may notify the Division of Public Health, the
termination and continuation. Department of Health and Social Services, the Medical

Examiner’'s Office or other appropriate state or federal
The statutory requirements for the issuance of a funerahgency that said funeral director is prohibited from
establishment permit are contained in 24 Del. C. Sectiorpracticing funeral services as defined by Chapter 31 of
3121. Title 24.

To be exempt from the provisions of 24 Del. C. SectionCash Advance

3121 (a)(2), the funeral establishment shall have been

maintained, operated and conducted on a continuous basRule 6.0

prior to September 6, 1972 until the present date. Further,

only the record owner of the funeral establishment shallA licensed funeral director in the State of Delaware is
be entitled to obtain said exemption. No assignment of therohibited from billing or causing to be billed any item
exemption rights contained in 24 Del. C. Section 3121that is referred to as a “cash advance” item unless the net
(a)(2) is permitted and no other licensed funeral directoramount paid for such item is for funeral services in the

may apply for or be assigned said rights. same amount as is billed by the funeral director. A cash
advance item is payment made by the funeral director for
Rule 3.3 the consumer to a third party including but not limited to

cemetery fees, crematory fees, death certificates and
If a licensed funeral director relocates or otherwise movedlorists.
a funeral establishment that has been granted an
exemption pursuant to the provision of 24 Del. C. Section(The effective date of these regulations is the 6th day of
3121 (a)(2) from its original location, the exemption December, 1989 in accordance with 29 Del. C. Section
allowed under Section 3121 (a)(2) shall immediately 10118 (b).)
become null and void. For purposes of this section the
terms “move” or “relocate” is defined as to place such The following rules are adopted by the board as a
establishment outside the original building’s location at supplement to the Rules and Regulations governing the
its exact address of record unless the building where thé&tate Board of Funeral Services, previously adopted and
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promulgated on the 6th day of December, 1989 pursuanapproved continuing education (hereinafter “CE”) during
to Del. C. Section 3105 (a)(1) and the Administrative the two year licensure period prior to the time of license

Procedures Act, 29 Del. C. Section 10115. renewal. Licensees who earn more than the required
amount of CE credit hours during a given licensure period

Code of Ethics may carry over no more than 50% of the total CE credit
hours required for the next licensure period.

Rule 7.0 2. When a Delaware licensee on inactive status

files a written application to return to active practice with
The following is adopted as the code of ethics for all the Board, the licensee shall submit proof of having

funeral service licensees in the State of Delaware. completed the required CE credit hours for the period just
prior to the request to return to active practice.
1. As funeral directors, we herewith fully 3. Upon application for renewal of a license, a

acknowledge our individual and collective obligation to funeral director licensee shall submit to the Board proof of
the public, especially to those we serve, our mutualcompleting the required number of CE credit hours.
responsibilities for the proper welfare of the funeral 3. Waiver of the CE Requirement
services profession. 1. The Board has the power to waive any part of
2. To the public we pledge; vigilant support of the entire CE requirement for good cause if the licensee
public health laws; proper legal regulations for the files a written request with the Board. For example,
members of our profession; devotion to high moral andexemptions to the CE requirement may be granted due to
service standards; conduct befitting good citizens,health or military service. Application for exemption
honesty in all offerings of service and merchandise to theshall be made in writing to the Board by the applicant for
public and all business transactions. renewal. The Board shall decide the merits of each
3. To those we serve we pledge; confidential individual case at a regularly scheduled meeting.
business and professional relationships; cooperation with 2. Other exemptions include the following:
the customs, laws, religions and creeds; observance of all a. Newly licensed funeral directors,
respect due to the deceased; high standards of confidendéecluding those newly licensed by reciprocity, are exempt
and dignity in conduct of all services; truthful during the time from initial licensure until the

representation of all services and merchandise. commencement of the first full licensure period.
4. To our profession we pledge; support of high 4. Continuing Education Program Approval
educational standards and proper licensing law; 1. Each contact hour (at least fifty minutes) is

encouragement of scientific research; adherence to sounéquivalent to 1.0 CE credit hour. One college credit hour
business practices; adoption of improved technique;is equivalent to 5 CE credit hours.

observance of all the rules of fair competition and 2. Eligible program providers or sponsors
maintenance of favorable personnel relations. include but are not limited to, educational institutions,

government agencies, professional or trade associations
Effective Date: and foundations and private firms.

Sources of CE credits include but are not limited
The effective date of these regulations is the 20th day oto the following:

May 1998 in accordance with 29 Del. C. Section 10118 a. Programs sponsored by national funeral
(b). service organizations.
b. Programs sponsored by state associations.
Continuing Education Regulations c. Program provided by local associations.
d. Programs provided by suppliers.
Rule 8.0 e. Independent study courses for which
there is an assessment of knowledge.
1. Board Authority f. College courses.
This rule is promulgated under the authority of 24 3. The recommended areas include but are not
Del. C. Section 3105 which grants the Board of Funerallimited to the following:
Services (hereinafter “the Board”) authority to provide for a. Grief counseling
rules for continuing funeral services education as a b. Professional conduct, business ethics or
prerequisite for license renewal. legal aspects relating to practice in the profession.
2. Requirements c. Business management concepts relating
1. Every licensed funeral director in active to delivery of goods and services.
practice shall complete at least 10 hours/credits of d. Technical aspects of the profession.
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e. Public relations. credit by another state funeral board other than Delaware
f.  After care counseling. shall be automatically approved for all Delaware licensees
4. Application for CE program approval shall upon written application and verification of CE credits by
include the following: the applicable state board.
a. Date and location. 7. Continuing Education Committee
b. Description of program subject, material 1. The Board of Funeral Services shall appoint
and content. a committee known as the Continuing Education

c. Program schedule to time segments in Committee. The Committee shall consist of the following
subject content areas for which approval of, andwho shall elect a chairperson:

determination of credit is required. a. One (1) Board member (non-licensed).
d. Name of instructor(s), background, b. One (1) non-Board member who shall be

expertise. a licensed funeral director who is owner/operator of a
e. Name and position of person making funeral establishment.

request for program approval. c. One (1) non-Board member who shall be

5. Requests for CE program approval shall be a licensed funeral director who does not own or operate a
submitted to the Board on the application provided by thefuneral establishment.
Board. Application for approval may be made after the 2. Membership on this Committee shall be on a
program; however, if the program is not approved, therotating basis, with each member serving a three year term
applicant will be notified and no credit given. and may be eligible for reappointment. The Committee
6. Approval of CE credits and program formats members shall continue to serve until a new member is
by the Committee shall be valid for a period of two yearsappointed.
from the date of approval. Changes in any aspect of the 3. The Continuing Education Committee shall
approved program shall render the approval invalid andoversee matters pertaining to continuing education and
the presenter will be responsible for making reapplicationmake recommendations to the Board with regard to

to the Committee. approval of submitted programs for CE by licensees and
7. Upon request, the Board shall mail a current with regard to the Board's review of audited licensees.
list of all previously approved programs. The Board shall have final approval on all matters.
6. Certification of Continuing Education -

Verification and Reporting
1. The program provider/sponsor has sole

responsibility for the accurate monitoring of program DEPARTMENT OF EDUCATION

attendance. Certificates of attendance shall be supplied .
by the program provider/sponsor and be distributed only Statutory Authority: 14 Delaware Code,
at the completion of the program. Section 122(d) (1Del.C. 122(d))
2. Verification of completion of a independent
study program will be made with a student transcript.
3. The funeral director licensee shall maintain | THE FOLLOWING REGULATORY CHANGES WILL BE PRESENTED
all original certificates of attendance for CE programs for| AT THE REGULARLY SCHEDULED MEETING OF THE STATE
the entire licensure period. Proof shall consist of BoarDp oF EpucaTion oN THURSDAY, APRIL 16, 1998
completed CE form provided by the Board and shall be
filed with the Board on or before thirty (30) days priorto  EDUCATIONAL IMPACT ANALYSIS PURSUANT

the expiration date of the biennial renewal period. TO 14DEL. C., SECTION 122(d)
4. Applications for renewal may be audited by
the Board to determine whether or not the recommended EXTENDED ILLNESS
requirements of continuing education have been met by
the licensee. A. TYPE OF REGULATORY ACTION REQUESTED

5. If alicensee is found to be non-compliant in
continuing education, the licensee’s license shall lapse at  Reauthorization of Existing Regulation
the expiration of the present licensing period. The Board
shall reinstate such license within twelve (12) months ofB. SYNOPSIS OF SUBJECT MATTER OF REGULATION
such lapse upon presentation of satisfactory evidence of
successful completion of continuing education The regulation on Extended lliness, page A-51, section I.M.8.
requirements and upon payment of all fees due. in theHandbook for K-12 Education states that, Absences due
6. Programs approved for continuing education
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to illness and temporary disability associated with pregnancyfor addressing this regulation will remain in the same entity.
shall be treated as any other absence due to illness or

temporary disability and shall be subject to the provisions of 8. Will the regulation be consistent with and not an
14Del. C, Section 2706. This regulation was adopted by theimpediment to the implementation of other state educational
State Board in 1990 to classify absences due to pregnancy @selicies, in particular to state educational policies addressing
excused absences. The regulation needs to be readoptadhievement in the core academic subjects of mathematics,
because Superintendents decide what absences are excusgience, language arts and social studies?

and what absences are not excused. They need to know that This regulation will not be an impediment to other
the Department of Education defines ilinesses associated withtate educational policies.

pregnancy as the same as any other legitimate illness and

hence constitutes an excused absence. 9. Isthere aless burdensome method for addressing the
purpose of the regulation?
C. IMPACT CRITERIA The regulation is needed to clarify that illnesses

associated with pregnancy are excused absences.
1. Willthe regulation help improve student achievement

as measured against state achievement standards? 10. What is the cost to the state and local school boards
The regulation deals with health issues not of compliance with the regulation?
curriculum issues. There is no additional cost to the state and local

boards for complying with this regulation.
2. Will the regulation help ensure that all students

receive an equitable education? .M.8. EXTENDED ILLNESS
The regulation deals with health issues not
curriculum issues. Absences due to illness and temporary disability

associated with pregnancy shall be treated as any other
3. Will the regulation help to ensure that all students’ absence due to illness or temporary disability and shall be

health and safety are adequately protected? subject to the provisions of Bel. C, 82706.
The regulation addresses health and safety issues of
pregnant students as to excused absences from school. (State Board Approved June 1990)

4. Will the regulation help to ensure that all students’

legal rights are respected? EDUCATIONAL IMPACT ANALYSIS PURSUANT
The regulation protects the legal rights of pregnant TO 14DEL. C., SECTION 122(d)
students.

GUIDELINES FOR THE SCHOOL DISTRICTS TO
5. Will the regulation preserve the necessary authority = COMPLY WITH THE GUN FREE SCHOOLS ACT
and flexibility of decision makers at the local board and
school level? A. TYPE OF REGULATORY ACTION REQUESTED
The regulation gives direction to the schools
concerning the interpretation of excused absences which the  Amendment to Existing Regulation
Department of Education is instructed to do throughbible
C., Chapter 27, Section 2706. B. SYNOPSIS OF SUBJECT MATTER OF REGULATION

6. Will the regulation place unnecessary reporting or The Secretary seeks the consent of the State Board of
administrative requirements or mandates upon decisiorEducation to amend the regulation Guidelines for School
makers at the local board and school levels? Districts to Comply with the Gun Free Schools Act, page A-

This regulation has been in place since 1990 and will60, I.M.15. in theHandbook for K-12 Educatio The federal
not place any unnecessary reporting or administrativeGun Free School Act requires that each state receiving funds
requirements or mandates upon the decision makers at thender the Elementary and Secondary Act of 1964 have in
local board and school levels. effect a state law (in Delaware’s case a State Department of
Education regulation) that requires local education agencies

7. Will decision making authority and accountability to expel for a period of not less than one year any student who
for addressing the subject to be regulated be placed in therings a weapon to school. The Department’s present Gun
same entity? Free Schools regulation needs to be amended in order to make

The decision making authority and accountability some language changes and to correct the numbering system.
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The language changes include changing the Department of 8. Will the regulation be consistent with and not an
Public Instruction to the Department of Education, impediment to the implementation of other state educational
substituting 14el C., Chapter 41, Section 4112, Reporting policies, in particular to state educational policies addressing
School Crimes, for the HB 85 reference and changing theachievement in the core academic subjects of mathematics,
annual Suspension and Expulsion Report to the annuacience, language arts and social studies?

suspension and expulsion reporting system. The letters a. and The amended regulation will not be an impediment
b. will become 1. and 2., the present c. will be deleted, and thé the implementation of other educational policies.

present d. will become 2.a. under the amended numbering

system. 9. Isthere aless burdensome method for addressing the
purpose of the regulation?
C. IMPACT CRITERIA The regulation is required to be in effect by the

Federal Gun Free School Act.
1. Will the amended regulation help improve student
achievement as measured against state achievement 10. What is the cost to the state and local school boards

standards? of compliance with the amended regulation?
The amended regulation deals with student safety There is no cost to the state and local boards beyond
not curriculum. the cost of generating the suspension and expulsion reports

and the amendment does not change that requirement.
2. Will the amended regulation help ensure that all
students receive an equitable education? GUIDEHINESTFORSCHOOL DISTRICTSFO-COMPLY
The amended regulation deals with student safety COMPLIANCE WITH GUN-FREE SCHOOLS ACT
not curriculum.
The Gun-Free Schools Act was enacted on March 31, 1994, as
3.  Will the amended regulation help to ensure that all part of the Goals 2000: Educate America Act. The Gun-Free
students’ health and safety are adequately protected? Schools Act amends the current Elementary and Secondary
The amended regulation addresses student safetict of 1965 (20 USC 27048t sey ESEA.
issues through stiff penalties for bringing guns to schools.
&. 1. Each school district requesting assistance under the
4. Will the amended regulation help to ensure that all Elementary and Secondary Aet+msbiall, according to the

students’ legal rights are respected? Federal Statute:
This amended regulation protects students legal &) (@) Have a written policy requiring the
rights through the protection of their safety. expulsion from school of not less than one year of any student

who brings a weapon (see Section 921 of Title 18, US Code)
5. Will the amended regulation preserve the necessaryo a school under the jurisdiction of the district. Modification
authority and flexibility of decision makers at the local board to the expulsion requirement may be made on a case-by-case
and school level? basis.

The amended regulation preserves the necessary & (b) Submit by June 1 (annually) to the
authority and flexibility of decision makers at the local board Department of-Pubtie-thstractidEducation an assurance that
and school level. the required policy is in effect. This requirement can be met

by submitting a copy of the District Code of Conduct with the
6. Will the amended regulation place unnecessaryrequested policy included.

reporting or administrative requirements or mandates upon 3)(c) Submit to the Department of—Public
decision makers at the local board and school levels? tastraetionEducation:
The amended regulation does not place any {&) (1) Description of the circumstances of

unnecessary reporting or administrative requirements oeach and every expulsion imposed under the policy through
mandates upon decision makers at the local board or schodihe reporting requirements ferHB 88 Del. C., Chapter 41,
level. Section 4112 Reporting School Crimes.
) (2) Annual report of all expulsions
7. Will decision making authority and accountability imposed under this policy through the anruat-Stspension and
for addressing the subject to be regulated be placed in thExptisionsuspension and expulsion reporting system.
same entity? b- 2.Each school district requesting assistance under the
The amended regulation maintains the decisionESEA shall develop and submit to the DepartmentefPublic

making authority and accountability in the same entity. astraction—by-bBecember—1—19%ducation (beginning in

December, 1994), for review and approval, a written policy
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which includes the following at a minimum: A-minortwelve-years-of-age-oroverwho-professesto be
(a) The use of the following definition in the eitherpreghant-or—afflicted—with—eontagious—infectious or
district policy: communicable—diseases—may—give—written—eoensent for

The term weapon as used in the Gun-Free Act meanstagrostic;preventative—ortawfutherapettieproeedures,

a firearm as defined in Section 921 of Title 18, United Statesexeeptabertion,-metdicat-or-surgical-care-ant-treatment.
Code.

&) (b) Expulsion from school of not less than one Fhe-entirelawisincludedinThe-SchootNurse—A-Guide
year<{186-schootday$yr any student who brings a weapon te-Responsibitiies{Revised-September1994)Page 159.
(firearm) to a school under the jurisdiction of the district.

& (c) An outline of the modification process that
may be used on a case-by-case basis.

3) (d) Astatementthatthe policy shallapplytoall Repeal of Regulation for Reporting Cases of Child Abuse
students; except for students with disabilities, the federal law or Neglect
will be followed and a determination will be made prior to any
discipline or change of placement in connection with the
policy as to whether or not the violation of the firearm policy The Secretary seeks the consent of the State Board of
was due to the student’s handicapping condition. Education to repeal the regulation, Reporting Cases of Child

%) (e) A system of natification of each student Abuse or Neglect, pages A-51 and A-52, section 1.M.9.a, b, c,
and his/her parent/guardian/custodial adult at the beginningnd d in theHandbook for K-12 Educatip This regulation
of the school year, and whenever a student enters or re-entemspeats the portions of tielaware Code, Title 16, Sections
the school during the school year of the policy. 902, 903, 906, and 909, that define child abuse, require

€ Repotting+Horms reporting of child abuse by school employees, describe

Sectre—appropriate—reporting—forms—from— the immunity from liability, and discuss the penalty for not
Pepartmentof-Publie-tnstructidBducation reporting child abuse. Itis not necessary for the Department

& The-followingdefinition—shat-apply-to-the-district of Education to further regulate what is in tbede.
poticies:

FhetermweaponasusecHnthe-Gun-FreeActmeansvd: REPORTNGCASESOFCHIEBD-ABYSE©OR
afirearmas-definedHn-Section-921+-of Fitte- 18 United-State NEGLECT
Cotde.

{State-Board-Approved-September—1994) stspected-cases-of-child-abuse-orneglectbereported to the

Repeal of Regulation for Minors Consent to Diagnostic Reepeﬁﬁbﬂmes—éRewsed—Sepfefﬁber—}%l)

Procedures
& Section—962—Pefinition—of-Chitd—Abuse—and
The Secretary seeks the consent of the State Board dftegiect
Education to repeal the regulation, Minors Consent to
Diagnostic Procedures, page A-52, section I.M.6. in the Forpurpese-ofthisehapterthe-term“chite-abuse and
Handbook for K-12 Education. This regulation repeats aneglectmeans-the-physicaHnjury-by-otherthanr-aceidental
portion of Delaware Code, Chapter 13, Section 708, thatmeans—injury-resutting-in—a-mental-or-emotionat-condition

states a minor twelve years of age or older who professes to behich—is—a—result-of-abuse—orneglectreglgenttreatment,
pregnant or afflicted with contagious, infectious or sexuai—&buse—malfreatmem—nﬁs-&eafmem—ﬁeﬁ-ﬁeatment

communicable diseases may give consent for diagnosti
preventative or lawful therapeutic procedures, exceptef—aﬂ—rﬁdmduaHﬁhe—amaears—te—be—meﬂfa{&Fefarded
abortion, medical or surgical care and treatment. It is not

necessary for the Department of Education to further regulate b: Seection963—ReportsRegtired

what is in theCode.

PROCEDURES medieine—osteopathy—dentistry—any-intern,residentnurse,
sehoot—employee,—soeiat—worker,—psyehotogist—medical
Belaware-CodeChapter12,-Section—+08 examiner—or—any—other—person—who—knows—er—reasonably
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aceordance-with-904-of this-chapter. * Clarifies and expands the definition of qualified aliens

eligible for food stamps.
€ Seection-906—tmmunity-from-tiability
* Updates the list of food stamp income and resource

Anyone part s.'|eati||g trgood-fait '.i the " aking c;fnyexclusions required by other Federal Laws.
afreportpursuantto-thischaptershalthaveimmunity-from
taility; eivit or eriminal that might otherwise e*'S‘a_dS_“gI‘ PROPOSED AMENDMENTS TO REGULATIONS:
immunity—shat—extend—to—participation—in—any—judic
proceeding-resutiing-from-sueh-feport. 3015 Parenting Education Requirements

& Seetion-909—"Penalty

Adults and minor parent(s) will be required to attend
parenting education classes. Once the individual has attended

”I'EEIE. Rowingly —and—witlitily —vio ate.s tI_ns alassestherequirementwillbeconsideredcompletedandwill
h ' ON€fot have to be repeated unless there was a change in
Ret more-thant5-daysor both. circumstances that makes another class beneficial.

A change in circumstance resulting in an extreme amount
of stress on the family could be a reason to require the

DEPARTMENT OF HEALTH & caretaker to attend more than one parent education class.
Examples might include a child having extreme difficulties in
SOCIAL SERVICES school, a child exhibiting “acting out” behaviors, a family in
DivisioN OF SoclAL SERVICES which a member is terminally ill, or a new baby in a household

where the youngest child was an adolescent.
PUBLIC NOTICE
DIVISION OF SOCIAL SERVICES Requiring a caretaker to take more than one parent
A BETTER CHANCE/ FOOD STAMP PROGRAMS education class should not be considered a punitive measure,
but one designed to help the family cope with a stressful time
The Delaware Health and Social Services / Division of or event in the life of the family.
Social ServicesA Better Chancand Food Stamp Programs
are proposing to implement policy changes in the Division of ~ The intent of requiring the caretakers and minor parents
Social Services’ Manual. These regulations are contained iit0_attend parent education classes is that participants will
Public Law 104-193, the Personal Responsibility and Workcomplete the classes they are required to attend. Not
Opportunity Reconciliation Act of 1996, Public Law 105-33, completing the classes, without good cause, can result in the
the Balanced Budget Act of 1997, Section 702(b) of Publicimposition of an enhanced family function sanction.
Law 102-367, the Job Training Reform Amendments of 1992,
Section 456(e) of Public Law 102-550, Housing and Com-70043 Methods of Collecting Food Stamp Claims
munity Development Act of 1992, Section 22 of Public Law
93-531 (25 USCS 640d-22), and Division of Social Servicess  DSS shall collect any overissuances of food stamps

Manual sections 3015, 7004.3, 9030.1, and 9506. issued to a household by:
a. reducing the allotment of the household;
SUMMARY OF PROPOSED REVISIONS: b. withholding amounts from unemployment
compensation from a member of the household;
. Further clarification of parental education c. recovering from Federal pay or a Federal
requirements. income tax refund,;
d. any other means;

* Increases the threshold for initiating food stamp claims to unless DSS can demonstrate that all of the means listed

$125. above are not cost effective.

* Allows for food stamp allotment reduction subsequentto  Criteria for initiating collection action on inadvertent

the demand letter and notice of adverse action being sent tokpusehold and administrative error claims

client. 1. ARMS will initiate collection action (proper notice
should have been sent prior to submittal to ARMS, except for
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food stamps) against the household on all inadvertent

household or administrative error claims unless the claim is

collected through offset or one of the following conditions
apply:

The total amount of the claim is less tharn-$35,

$125, and the claim cannot be recovered by
reducing the household’s allotment;

Documentation can be provided which shows
that the household cannot be located.

2.  ARMS will postpone collection action on inadvertent

household error claims where an overissuance is being
referred for possible prosecution in Superior Court (or an

administrative disqualification hearing), and it is determined
collection action will prejudice the case.

Initiating Collection on Claims

1. Persons born in the 50 states and the District of
Columbia, Puerto Rico, Guam, Virgin Islands, and the
Northern Mariana Islands. Children born outside the United
States are citizens if both parents are citizens;

2. Naturalized citizens;

3. Aliens who are lawfully residing in any state and are:

a. Veterans honorably discharged for reasons
other than alienagand _ who fulfills the minimum active-
duty service requirements of 24 months or the period for
which the person was called to active duty, including military
personnel who die during active duty service,
b. Individuals on active duty, other than

active duty for training,
C. Spouses and/or any unmarried dependent
children of #a or #b, armt the unremarried surviving spouse
of an individual who is deceased if the marriage lasted for at
least one year, or was married before the end of a 15-year time
span following the end of the period of military service in
which the injury or disease was incurred, or married for any
period of time if a child was born of the marriage or was born

The Accounting Section of ARMS will initiate collection before the marriage:
action by providing the household a written demand letter. 4. Aliens resid,ing in the U.S. before August 22, 1996
The demand letters, including the demand letter S€Nyho are lawfully admitted for permanent residence and who

following a fair hearing decision which upheld the claim,
shall inform households that:

1. Unless the household responds to the demand Ietteg

have worked 40 qualifying quarters of coverage under Title II
of the Social Security Act. Beginning January 1, 1997, any
uarter in which the alien received any Federal means-tested
enefits does not count as a qualifying quarter.

and elects a method of repaymentwithin-the-approptiate time

speeified—beloy or timely requests a fair hearing and
continued benefits, its allotment will be reduced;

2. How the allotment reduction will affect the
household benefits;

3. That if the household—timelyelects allotment
reduction, the reduction will begin with the first allotment
issued after the election, and;

4. Thatif the household fails to make-a-timelgction,

or to timely request a fair hearing and continued benefits, the

reduction will begin with the first allotment issued after

timetynotice-of stch—election-is—dtiee demand letter and

Note: For aliens entering the U.S. on or after August
22, 1996:

Aliens who are lawfully admitted to the U.S. for legal
permanent residence on or after August 22, 1996, cannot
participate in the Food Stamp Program for five yeats-even if
theyunless they have or can be credited with 40 quarters of
coverage.

5. The following aliens are eligible to participate in the
Food Stamp program with a five-year time limit:

notice of adverse action is sent.

* refugees admitted under section 207 of the Act;
asylees admitted and granted asylum under
section 208 of the Act;

aliens whose deportation has been withheld
under sectioz41(b)(3) and 243 (h) of the Act.
Cuban and Haitians admitted under section

501(e) of the Refugee Education Act of 1980;

and

Amerasians admitted under Section 584 of the
Foreign Operations, Export Financing, and
Related Programs Appropriations Act, 1998.

Action Against Households Which Fail to Respond

Participating households which have collection actions
initiated against them for repayment of an overissuance will

have their allotment reduced subsequent to the demand letter
and notice of adverse action being sent to the household.

9030.1 Citizens and Qualified Aliens

The following residents of the United States are eligible to
participate in the Food Stamp Program without limitations

based on their citizenship/alienage status: The five-year time limit begins from the date they
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obtained their alien status. Usually a law will authorize payments to members
of a tribe or band, and the law will apply to the members
6. A battered spouse or battered child eligible if a enrolled in the tribe or band wherever they live. However,
veteran or on active duty in U.S. armed forces or spouse oitems 2, 3, and 4 are general laws, and they apply to all tribes.
unmarried dependent child of veteran or person on activeThe individuals should have documentation showing the type
duty. The nonabusive parent of a battered child and a child obf payment and where it originated.

a battered parent may be eligible.

2. 25 USCA 640d-22 (P.L. 93-531, section 22,

9506 dated 12/22/74) provides in part that the availability of

financial assistance to any Navajo or Hopi Indian pursuant to
J. Any income that is specifically excluded by any 25 USCS § 460d-460d-31 may not be considered as income

other Federal law from consideration as income for theor resources or otherwise used as the basis for denying or
purpose of determining eligibility for the Food Stamp reducing the financiassistance or other benefits to which

Program. such household or member would otherwise be entitled to
under the Social Security Act or any other Federal or federally
The following laws provide such an exclusion: assisted program.

6. P.L.97-300, the Job Training Partnership Act
(JTPA), 10/13/82. Section 142(b) provides that allowancesAny person who wishes to make written suggestions,
earnings and payments to individuals participating incompilations of data, testimony, briefs or other written
programs under JTPA shall not be considered as incomeanaterials concerning the proposed new regulations must
Subsequently P. L. 99-198, the Food Security Act of 1985,submit same to the Director, Division of Social Services, P. O.
12/85, amended section 5(1) of the Food Stamp Act to requir®ox 906, New Castle, DE, by April 30, 1998.
counting as income on-the-job training payments provided
under section 204(5) of Title Il of the JTPA except for The action concerning the determination of whether to adopt
dependents less than 19 years 8lection 702(b) of P.L. 102- the proposed regulations will be based upon the results of
367, the Job Training Reform Amendments of 1992, furtherDepartment and Division staff analysis and the consideration
amended the Food Stamp Act (by changing the reference) tof the written materials filed by other interested persons.
exclude on-the-job training payments received under the
Summer Youth Employment and Training Program.

DEPARTMENT OF HEALTH &
SOCIAL SERVICES

DivisioN OF SoclAL SERVICES
Statutory Authority: 31 Delaware Code,
Section 505 (3Del.C. 505)

PUBLIC NOTICE
Medicaid / Medical Assistance Program

In compliance with the State’s Administrative Procedures
ety W y€XPENSKct (APA - Title 29, Chapter 101 of the Delaware Code) and
eovered-by-stieh-payments with 42CFR 8447.205, and under the authority of Title 31 of
. _ the Delaware Code, Chapter 5, Section 505, the Delaware
17 P.L. 102-550, Housing and Community pepartment of Health and Social Services (DHSS) / Division
Development Act of 1992, Section 456(e) provides thatgf social Services / Medicaid Program is amending its
payments made under the Youthbuild Program are to bgytpatient hospital provider manual to remove procedural
treated like JTPA paymentsTherefore they should be gsections from the policy portion of the manual. These will
excluded from income in accordance with item 6 above.  pow appear in appendices.

Part B - AMERICAN INDIAN OR ALASKA
NATIVE
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REVISION: determinations
OUTPATIENT HOSPITAL PROVIDER MANUAL ctoive| oo ] Goatrosont ‘ Smithidine ‘

Laboratory Services

CLIA Certificate of Waiver Tests

. o _ . these-tests-are-donetheprevidermust-bill-precedure code
TFhe—fetiowing Clinical diagnostic laboratory tests—are gggo3-with-one{)-tnit.

considered to beCLIA Certificate of Waiver teats listed in

Appendix G. These are the only HCPCS procedure codes tHat cope| permvrion PRODUCTNAME—IMANUFACTURER
may be billed to the DMAP by a provider who holds a CLIA
Certificate of Waiver. If there is a specific product name o1 82956 | Stueose;-post Hemo€ue B HemoCue
manufacturer listed, a provider who holds a CLIA Certificate] Sffective | ghicose-dose Stucose
. [ . HHO7 | {includes—glueose)| Photometer
of Waiver may only bill if the test is dongdSING THE | coiaces
SPECIFIC PRODUCT AND MANUFACTURER AS [c0855)
LISTED.
82951 | Glucose—toterance HemoCue B HemoCue
PR ImYM | T ANMAMNHEA TIIIRED e#eeﬂ‘ve tes.t_éeq:r_)’_t.hfee G"’U’eese
eeBE B‘EF"N‘FH‘G‘N L F\OUUC T IVII"\I‘IUFI'\C LAY ™ 3 la ‘97 S'peei'ﬁﬁeﬁs P‘hﬁfﬁﬁ‘?efel’
NAME {replaceq (includes—glucose)
S0056)
80602 | Glucose,; €hotesteeh+bBX €hotesteeh
ot e 82952 | Glucese—tolerancd HemoCue B HemoCue
123/96 effeetive | test—each Glueese
1197 | additionat-beyond | Photometer
80002 | Frigyeerides Chelesteeh DX Chelesteeh {repiaced three-specimens
effective 66657)
123196
82962 | Glueose;bleed-by| Varieus \Varods
80002 | Choetesterel, +—Chemtraka-Acetmetel 1—Chemtral giteose—monitering
effeetive| tetal 2-Advaneed-Care 2Jehnsenf devicets)-elearedly
HHYT 3—BeehtingerManrhein) Jehrsen the-FBA-specificatly
{replaces AcetChektnstantPlus | 3-Beehrirger for-home-tise
660654) €Ehotesterol Mannrheim ) . .
£ Cholestech LDX 4Cholestegh  |83626 | Hemeglebini by | Variets variots
eopper-Sstifate
81002 | Urinalysis, by fmetheehen
dipstick-er-tablet attomated
reagent-fo Yarious Yarious
W 83748 | Lipeprotein—direct| ChelesteehEBX  [Chelesteeh
: effeetive | meastrementhigh
Ketones—leukoeytes, 1473196 | density cholestero
nitrite;pH—protein, (HBt—¢hotesterol)
wrobilinogen—an g "y 83966 | pH.-body fiid. | Various Varots
Admberofthese effeetive | exceptbleed—Ysing
constittents—hon- +23/96 | gualitative—eotor
attomated;—without eomparisen
85013 | Bleet-eount—spun| Varieus \Varods
81025 | Urire-pregnancy rierohematoerit
testby-vistal-eoton] Varieus Variods
comparisen—raetheds 85018 | Bleed—ceunt; Hermoglobinby HemoCue
oot . : A ;
ire—trine, i M : B ineer 97 with—self-contained
effeetive| mieroatbumin, Chemstrip-Mieral Manrheim treptaces er-compoenent
123/96 | semiquantitative—{el), Q0116) feafufes—te—perfeﬂn
reagent-strip-assay| specimenfreagent
i ion: iding
82270 | Bloed-oeeultfeced Variots Vatiots direct-meastremen
sereenifng—13 anereadout
simtttaneods
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Yy . . s - — " — of
erythroeyte;nen vaginal-or-eetvicabHmueous
attomated 60027 < bsis: | - tsnerm

86588 | Streptocoeetis—sereen, | Quick-Vuetn | Ouidel exetuding-Huhnertest

effeetive | direet tine-One-Step

+23/96 StrepA-Fest CLIA Certificate of Registration Tests

effective | bacterial-identification | TestKit A provider who holds a CLIA Certificate of Registration may

1/23/96 | method—each-organism bill the DMAP for any clinical diagnostic laboratory test for
by-commerciatk tany which they have received CLIA certification.
sotree-exeept-urine

g Refer to Appendix | for specific billing instructions for:

waiver-testis-notreimbtirsable-by-the-DMAP: Multiple Units of Service
* Pregnancy Tests
84830 Ovulationtests;byvisuatcotorcomparisonmethods * Panels and Profiles
fer-humanluteinizing-hormoene e Drug Testing

- . ) * Therapeutic Drug Assays
CLIA Certificate for Provider-Performed Microscopy e Urinalvsis
Procedures (PPMP) ~MNalysIs

* Chemistry and Toxicology

Fhe—follewing Clinical diagnostic laboratory tests—are * Hematology
considered CLIA provider-performed microscopy procedures e Immunology
are listed in Appendix H. A provider who holds a CLIA *  Microbiology
Certificate for Provider-Performed Microscopy may bill the

DMAP for the following proceduresn addition to the Muttiple-Units-Of Serviee
Certificate of Waiver tests.
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ctture-areperformed-onthe-same-day,bittfor two Phesphataseatkatine 84675

uhits-of 87070 nfermiocator{FLb)84-ofthe UB92, Phesphorus{inerganicphosphate) 841060

state-that-one-wotnd-eulture—ant-one—eye—culturePotassitm 84132
wetre—performed. Proteintotal 8415584160

Softhtm 84295

Preghaney-Tests Friglyceride 84478

; till be

- ain at

Name-efFest individual HEPES i i - its of

Procedure-Codes 80602-wetld-bebittable.

Whieh-AreNetdsed
Alanine-aminotransferase EXAMPLEE—Hive-of the-abovetests-are-ordered-the-correct

ALH-SGPTH 84460 cotde-wottdbene thit-of-80005—Fifteen—tests—wotld be
Albtmin 82040 biltedasone unitof 80016-while-twenty-one-tests-wottd be
Aspartate-aminotransferase enetnitof-G0059—Ineach-casetheunitofserviee-would be
AST-SGOT) 84450 ene-notthe-numberoftests-actualtyperformed.

Bilirubin-direet 8225682251
Bitirtbin;total 82256,82251 BrugTesting{86166-80163)
Caleium 82310
Carbon-dioxide-content 82374 HEPESprocedure-code-80100(Brug,sereen—muiltipte drug
Ehieride 82435 classesr-eachprocedure)shouitdbeusecHoraguatitative drug
Cholesterol 82465 sereenthatdetectsmuttiple-drugelassesinasingteprocedure.
emﬂm&km&@%PK) 82550 HEPESprocedure—totde—86101(Brug,—sereen:—single drug

82565 classeach-drug-ctass)-shoutd-be-tused-fora-guatitative drug
Giueese—(sugar) 82947 sereen-that-detects—a-—single-drug—class—HEPESprocedure
Gammagtatamyltransferase{(GGT) 82977 cotde-80102(brug,confirmation—each-procedure)-should be
tactate-dehydrogenase<tD) 83615 used-for—confirmation—(by-a—secondmethod)-of-any-drugs
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deteeteeHn-a-drug-sereen. mmtnetogy(86660—86999)

HEPESprocedure—cotde—83518—(immunoassay—foeranalytévhenth proc
eﬂaeﬁhaﬁ—amrbedy-eﬁﬂfeeﬁeus—ageﬁ{—aﬂﬂgeﬁ—qﬂalﬁaﬁve o&he—eede—fe&ﬂ%e—mefhed&egws—te—beﬂsed—eeﬁaﬁﬁedes can
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EXAMPLE—When—a—euiture—of-the—urethra—for DEPARTMENT OF HEALTH &
eissera gononhea (5C) i periormed using the SOCIAL SERVICES
tmi{—ef—!—lepes—pfeeewre—eede—s:/eez.—m—form Division oF PusLic HEALTH
loeator (FE-44-ofthe-UB92 netethat-tsocultwas OFFICcE OF HEALTH FACILITIES
the-eommereiatkitused. L ICENSING AND CERTIFICATION

_ o _ _ Statutory Authority: 16 Delaware Code,
Bireet-sensitivities-are-notreimbursable—A-direct Section 122 (1®el.C. 122)

The Office of Health Facilities Licensing and
HEPESprocedtrecodes 6 iBEL 8718487186, OrCertlflcatlon Division of Public Health of the Department of
87188 to-describe-direct sensitivities—Sensitivitie Health and Social Services, will hold a public hearing to
wﬂ—eﬁy—be—reﬂaursed—aﬁgﬁg—pamegeﬁ—has—be discuss proposed Delaware Regulations for Adult Day Care
iselated-and setup-for sensitivities. Facilities. These proposed regulations describe licensing

requirements and procedures and general and special

HePeS—pfeeedtrre—eede—B-Fess—rs—deseﬁbe& as gequirements of facilities desiring to establish, conduct or
0 maintain an Adult Care Facility in this State. Adult Day Care
Wﬁﬁﬁﬁﬁeﬁmﬁﬁﬁkﬁ_ﬂﬂ?ﬁﬁﬁe‘bﬁﬁed IN Facilities Regulations apply to any program that provides
eonjunetion-with-procedure—eode-87686tCuiiure, health, social and related support services for four or more
baceteriaktrine guantitative;eotory-countyof with functionally impaired adults who reside in the community
procedure—code— 87087 (Cuiture,bacteriak—rine; and are in need of these services as determined by a pre-
commereiatkity—They-are-considered-to-be-part of agmission assessment. The services are provided to adults for
procetdure-cote-87088-when-petformed-onthe same period of less than 12 hours during the day.

speeimen. This public hearing will be held April 21, 1998 at 9:00
AM in Room 309, Jesse S. Cooper Building, Federal and

Water Streets, Dover, Delaware.

Comments, written suggestions, compilations of data,

testimony, briefs or other written materials concerning this  Copies of the proposed regulations are available for
change must be received by mail no later than May 1, 1998, gieview by calling the following locations:

the Medicaid Administrative Office, Lewis Bldg., Herman M.

Holloway, Sr. Health & Social Services Campus, 1901 N.  Office of Health Facilities Licensing and Certification
DuPont Hwy., New Castle, DE 19720, attention Thelma  Three Mill Road, Suite 308

Mayer.

Materials filed thereafter will not be considered Wilmington, DE 19806

except where good cause for lateness is demonstrated. Copies Telephone: (302) 577-6666

of all written submissions filed with the Medicaid office will

be available for public inspection in the Medicaid Office of Health Facilities Licensing and Certification
Administrative Office at the address given above. Please call  jesse S. Cooper Building

(302) 577-4880, extension 131, for an appointment if you  EFederal and Water Streets

wish to review the materials. Individuals with disabilities Dover, DE 19901

who wish to participate in these proceedings, or review the  Telephone: (302) 739-6610

materials submitted, should contact the Division to discuss

auxiliary aids or services needed to facilitate such review or  Anyone wishing to present their oral comments at this
participation. Such contact may be in person, in writing or byhearing should contact Ms. Vanette Seals at (302) 577-6666
telephone by using the Telecommunications Relay Servicepy April 17, 1998. Anyone wishing to submit written
or otherwise. comments as a supplement to, or in lieu of oral testimony

should submit such comments by May 4, 1998 to:

Jeffrey Beamen, Hearing Officer
Division of Public Health

PO Box 637

Dover, DE 19903
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DELAWARE REGULATIONS FOR ADULT DAY CARE

include programs intended exclusively or primarily to

FACILITIES provide activities or training to the developmentally disabled
or mentally ill. These services are provided to adults for a
INDEX period of less than 12 hours during the day and are provided

PAGE

in a setting other than a participant’s home or the residence of
the facility operator.

PART | DELAWARE CODE
Section 1 Licensing Law SECTION 68.1 GLOSSARY OF TERMS
PART Il Regulations 68.101 Activities of Daily Living - the tasks for self-care

Section 68.0 Purpose which are performed either independently or with

Section 68.1 Glossary of Terms 4 supervision or assistance. Activities of daily living include

Section 68.2 Licensing Requirements ambulating, transferring, grooming, bathing, dressing,
and Procedures eating, and toileting.

Section 68.3 General Requirements 8

Section 68.4 Plant, Equipment & 68.102 Adult - any person 18 years of age or older.
Physical Environment

Section 68.5 Fire Safety 14 68.103 Dietitian - a person currently registered by the

Section 68.6 Admission Agreement, Commission on Dietetic Registration of the American
Assessment and Discharge 15 Dietetic Association and/or a Certified Dietitian/Nutritionist

Section 68.7 Plan of Care 17 in the State of Delaware.

Section 68.8 Support Services 17

Section 68.9 Activities 22 68.104 Functionally Impaired Adult - An adult who

Section 68.10  Rights of Participants 23 requires supervision due to cognitive or physical impairment

Section 68.11  Staffing 24 or who cannot independently perform one or more Activities

Section 68.12  Personnel/Administrative 25 of Daily Living.

Section 68.13  Quality Improvement 28

Section 68.14 2868.105 Accessible - an environment which allows an
individual using a wheelchair or support appliance to enter,
exit and move about freely with no assistance from another

person.

Records and Reports

* PLEASE NOTE THAT THE ABOVE PAGE NUMBERS REFER TO PAGES
IN THE DOCUMENT AND NOT PAGES IN THE REGISTER

Title 16 - Health and Safety
Chapter 1, Subchapter Il, Section 122

68.106 Nursing Services - those procedures commonly
employed in providing for the physical, emotional and
rehabilitation needs of functionally impaired adults which

Powers and Duties of the Department of Health andrequire technical skills and knowledge beyond that which the
Social Services untrained person possesses, including, but not limited to, such

procedures as: irrigations; catheterization; application of

Establish standards for regulation in the operation ofdressings; supervision of special diets; objective observation
adult day care facilities, and grant licenses for the operation 0bf changes in participant condition as a means of determining
such facilities to persons, associations or organizations whiclequired nursing care and the need for further medical
have been approved in accordance with this title and whichldiagnosis and treatment; special procedures contributing to
pay the appropriate permit fee. rehabilitation; administration of medication and carrying out
treatments prescribed by a physician or an Advanced Practice
Nurse in accordance with the Rules and Regulations related to
the law Regulating the Practice of Nursing in Delaware
which involve a like level of complexity and skill in
administration.

The regulations for Adult Day Care Facilities apply to
any program that provides health, social, and related suppo@8.107 Nurse Aide/Nurse Assistant - an individual who
services as described in these regulations for four or mor@rovides care that does not require the judgment and skills of
functionally impaired adults who reside in the community a licensed nurse and who meets the criteria contained in
and are in need of these services as determined by a pré8.12.10 B. The care may include but is not limited to the
admission assessment. Adult Day Care facilities do nofollowing: bathing, dressing, grooming, toileting, ambulating,

REGULATIONS

SECTION 68.0 PURPOSE
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transferring and feeding, observing and reporting the generdhe/she may appeal for a hearing before the Secretary of the
well-being for the person(s) to whom they are providing care.Department of Health and Social Services or his/her designee.
C. Renewal of License after Suspension or

68.108 Participant - an individual receiving services in anRevocation

adult day care facility. If and when the conditions upon which the
suspension or revocation of a license are based have been

68.109 Representative - a person acting on behalf of theorrected and after a proper inspection has been made, a new

participant under Delaware law. license may be granted.

SECTION 68.2 LICENSING REQUIREMENTS AND 68.202 Separate Licenses

PROCEDURES A. Separate licenses are required for facilities
maintained in separate locations, even though operated under

68.201 No person shall establish, conduct or maintain in thithe same management.

State any adult day care facility without first obtaining a B. A separate license is not required for separate
license from the Department of Health and Social Services.buildings maintained by the same management on the same
A. lIssuance of Licenses grounds.
1. Annual License. An annual license (12 C. A license is not transferable from person to

months) may be renewed yearly if the holder is in substantiaperson or from one location to another.
compliance with these rules and regulations.

2. Provisional License. A provisional license 68.203 Inspection
shall be granted for a term of ninety (90) days only, and shall Every adult day care facility for which a license has
be granted to a facility which is not in full compliance with been issued under this chapter shall be periodically inspected
these rules and regulations. by a representative of the Division of Public Health.

3. Restricted License. A restricted license
shall be granted for a term of ninety (90) days when the68.204 Application Process
facility is not in compliance with the provisions of these A. All persons or entities applying for a license shall
regulations and the violations are serious, multiple orrequest a licensure application from the Division of Public
repeated. The holder of a restricted license may not contradtealth, Office of Health Facilities Licensing and Certification.
with new participants during the period of restriction, but the B. Applicants shall submit to the Division of Public
facility may remain in operation until such license is revoked, Health, Office of Health Facilities Licensing and Certification
expires, becomes annual or provisional. the following information:

Restricted licenses may be issued by the 1. the names, addresses and types of facility
Office of Health Facilities Licensing and Certification owned or managed by the applicant;
without advance notice if the Secretary or his/her designee 2. identity of:
determines that any deficiency immediately and seriously a. each officer and director of the
jeopardizes the health or safety of any participant. The holdecorporation if the entity is organized as a corporation;
of the license may appeal the issuance of the restricted license b. each general partner or managing
to the Secretary or his/her designee, however, the restrictechember if the entity is organized as an unincorporated entity;
license will remain in effect during the pendency of the c. the governing body if the entity is
appeal. government operated;
B. Suspension or Revocation of Licenses d. proof of not-for-profit status if

The Secretary of the Department of Health and claiming tax-exempt status; and
Social Services or his/her designee may suspend or revoke a e. any officers/directors, partners, or
license issued under this chapter on any of the followingmanaging members, or members of a governing body who
grounds: have a financial interest of 5 percent or more in a licensee’s

1. Violation of any of the provisions of these operation or related businesses.
rules and regulations. 3. disclosure of any officer, director, partner,

2. Permitting, aiding, or abetting the employee, managing member, or member of the governing
commission of any illegal act in the facility. body with a felony criminal record; and

3. Conduct or practices detrimental to the 4. name of the director, who is the individual
welfare of the participant. responsible for the management of the adult day care facility.

Before any license issued under this C. When a facility is classified under this law or

chapter is suspended or revoked, thirty (30) days notice shallegulation and plans to construct, extensively remodel or
be given in writing to the holder of the license, during which convert any buildings, one (1) copy of properly prepared
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plans and specifications for the entire facility shall be 68.403 Building
submitted to the Division of Public Health, Office of Health A. All facilities shall either be at grade level or shall be
Facilities Licensing and Certification. An approval, in equipped with ramps or elevators to allow easy access for
writing, shall be obtained before such work is begun. Afterpersons with disabilities.
the work is completed, in accordance with the plans and B. The building shall be so constructed and maintained
specifications, a new license to operate shall be issued.  to prevent the entrance or existence of rodents and insects at
all times. All exterior openings used for ventilation shall be
SECTION 68.3 GENERAL REQUIREMENTS effectively screened during the fly season. Screen doors shall
open outward. All screening shall have at least sixteen (16)
68.301 Participants who are acutely ill, medically unstable,mesh per inch.
bedridden or require continuous medical interventions shall C. The roof, exterior walls, doors, sky lights and
not be admitted or continue to be served in the adult day careindows shall be weather tight and watertight and shall be
facility. kept in sound condition and good repair.
D. The exterior of the site shall be free from hazards and
68.302 All records maintained by the adult day care facility also from the accumulation of waste materials, obsolete and
shall at all times be open to inspection by the authorizedunnecessary articles, tin cans, rubbish, and other litter.
representatives of the Division of Public Health, Office of E. Floor and wall surfaces of bathrooms and kitchens
Health Facilities Licensing and Certification. shall be constructed and maintained to be impervious to water
and to permit the floor and walls to be easily kept in a clean
68.303 No policies shall be adopted by the adult day careondition.
facility which are in conflict with these regulations. F. The adult day care facility must be accessible as
defined at Section 68.105. The entrance and circulation areas
68.304 The adult day care facility shall establish written shall meet appropriate American National Standards Institute
policies regarding the rights and responsibilities of (A.N.S.l.) standards and all applicable State and Federal
participants, and these policies and procedures shall be madtandards.
available to authorized representatives of the Division of G. Each adult day care facility, when located in a
Public Health. facility housing other services, shall have its own separate
identifiable space.
68.305 The adult day care facility shall establish policies H. Outdoor recreation and/or relaxation area for
and procedures that address the handling and documentatigrarticipants, if provided, shall be safe, secure, free of accident
of incidents, accidents, medical emergencies and théazards, accessible to indoor areas and accessible to those
prevention of wandering away from safe areas by cognitivelywith disabilities. Outdoor areas shall have a fence or
impaired participants. Reports of these events shall be kegandscaping to create a boundary which prevents participants
on file at the facility. from wandering away and shall be easily supervised. The
outdoor area must be adequately staffed whenever
68.306 A grievance procedure shall be established to enablgarticipants are present.
participants and their families or representatives, if any, to
have their concerns addressed without fear of reprisal. 68.404 Water Supply and Sewage Disposal
A. The plumbing shall meet the requirements of all
SECTION 68.4 PLANT, EQUIPMENT AND PHYSICAL municipal or county codes. Where there are no local codes,

ENVIRONMENT the provisions of the Department of Health and Social
Services Sanitary Plumbing Code shall prevail.
68.401 Site Provisions B. The water supply and the sewage disposal system

Each adult day care facility shall be located on a siteshall be approved by the Department of Health and Social
which is approved in advance and considered suitable by th8ervices and the Department of Natural Resources and
Department of Health and Social Services. Site must be safé&snvironmental Control respectively.
easily drained, must be suitable for disposal of sewage and C. The water system shall be designed to supply
furnishing a potable water supply. adequate hot and cold water, under pressure, at all times.

D. Hot water at shower, bathing and hand washing
68.402 The adultday care facility shall comply with all local facilities shall not exceed 110°F (43°C).
and state building codes and ordinances as pertain to this
occupancy. 68.405 Heating, Ventilation and Air Conditioning
A. The heating equipment for all areas shall be
adequate, safe, protected, and easily controlled. It shall be
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capable of maintaining the temperature in each room used bigathroom areas, restroom stalls, and showers, if any.
participants at a minimum of 72°F (21°C). Portable heating
devices shall not be used. 68.409 Program Area

B. The adult day care facility shall be adequately A. When a multi-purpose room is used, it shall have
ventilated. Air conditioning equipment shall be adequate andsufficient space to accommaodate all activities and to prevent
capable of maintaining the temperature in each room used binterference with each other. There shall be sufficient space

participants between 72°F - 82°F. to permit privacy and confidentiality.
B. Square Footage

68.406 Lighting 1. Minimum space requirements are as follows:

Each room shall be suitably lighted at all times for A. 100 square feet for each of the first five
maximum safety, comfort, sanitation and efficiency of participants; and
operation particularly in areas that present safety hazards. A B. 60 square feet for each of the participants
minimum of 30 foot candles of light shall be provided for all thereafter.
working and reading surfaces, and a minimum of 10 foot 2. Space requirements do not include office space,

candles of light on all other areas. This includes hallwayspathrooms, storage, examination room, or dining room
stairways, storerooms and bathrooms. Careful attention sha(unless the dining room is also used for activities).

be given to avoid glare. C. A telephone shall be available to participants to
make and receive calls. Telephones shall be in an area which
68.407 Safety Equipment affords privacy during use.
A. Topreventslipping, staircases shall have stairtreads D. The adult day care facility shall maintain
and sturdy handrails. comfortable sound levels not to exceed 60 decibels for a
B. Stairways, ramps and porches shall have adequatsustained period of time. Background noise shall be
lighting and handrails. minimized and sound transmission shall be controlled.

C. Hallways shall have handrails located on both sidesSound transmission may be controlled by use of acoustical

D. Floor surfaces, especially in heavy traffic areas shallceiling surfaces, partitions between activity areas, and
be durable, yet non-abrasive and slip-resistant. Area rugs oseparation of noisy rooms. Sound levels shall enhance
hard finished floors shall have a non-skid backing. Carpetingorivacy and encourage interaction when social participation
shall be maintained in a clean and slip-resistant condition. is desired.

E. There shall be adequate storage space for program

68.408 Bathrooms and Hand Washing Facilities supplies and for participants’ outer garments and possessions.

A. Atleastone (1) window or mechanical ventilation to F. The dining area shall be large enough to provide
the outside shall be provided in each bathroom. Floors shaliable and chair space to accommodate all participants.
not be slippery. G. The adult day care facility shall provide a separate

B. Bathroom design shall be accessible as defined atest area to permit privacy for assessments and to isolate
Section 68.105 and meet appropriate American Nationabparticipants who become ill. A bed, cot or other appropriate
Standards Institute (A.N.S.l.) Standards. lounging or reclining furniture shall be available for

C. Toilets, bathing and toileting appliances shall be participants in this area.
equipped for use by participants with multiple disabilities. H. Adult day care facilities which provide rehabilitation

D. There shall be at least one toilet of appropriate sizeservices shall have separate additional space and equipment
for every twelve participants. for carrying out each type of therapy that may be provided. At

1. Each toilet shall be equipped with a toilet seat. a minimum, the following shall be provided:

2. Toilet tissue shall be readily accessible at each 1. Provisions for wheelchair participants;
toilet. 2. Additional storage for supplies and equipment;
3. Separate toilet facilities with hand washing 3. Provisions for participant privacy; and
shall be provided for staff. 4. Hand washing facilities within the rehabilitation
E. There shall be at least one hand washing sink forarea.
every two toilets. Hand washing facilities shall be readily
accessible to participants and staff. 68.410 Furnishings
F. Shower and tub areas, if provided, shall be equipped A. Furniture shall be sturdy and secure so that it cannot
with grab bars and slip-resistant surfaces. easily tip when used for support while walking or seating.

G. Bathroom areas shall be equipped with mirrors for Furniture shall be scaled so that it is easily used by persons
personal grooming. Mirrors shall be installed in such a way towith limited agility and shall permit feet to rest on the floor.
minimize the danger of breakage. Chairs used for dining shall have armrests or be free of

H. Signaling devices shall be installed or placed in thearmrests in accordance with each participant’s physical needs
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and preferences. by the Fire Marshal having jurisdiction. Notification of
B. All rugs and floor coverings shall be tacked down noncompliance with the Rules and Regulations of the State

securely. Throw rugs may not be used. All equipment and-ire Prevention Commission shall be grounds for revocation

furnishings shall be in good condition and safe for usage byof a license.

participants and staff. The adult day care facility shall

provide: 68.502 Staff and participants shall be trained in executing
1. One chair for each participant and staff person;the evacuation plan. A written record of fire safety training,
2. Adequate table space for all participants; and including content of the training and persons attending shall
3. Reclining lounge chairs, the number to be be maintained.

determined by the needs and numbers of participants.

68.503 Evacuation fire drills shall be held and documented

68.411 Emergency Equipment and Supplies at least quarterly for all staff and participants.
The adult day care facility shall provide adequate
emergency equipment and supplies readily available forSECTION 68.6 ADMISSION AGREEMENT,
treating shock, burns and wounds, including: ASSESSMENT AND DISCHARGE
A. first aid kit containing sterile gauze dressings and
bandages, antiseptic, tape and scissors; 68.601 The adult day care facility shall have written
B. special equipment as needed by the participant sucladmission policies which describe admission and discharge
as suction equipment, oxygen, etc.; criteria.
C. manual breathing bag;
D. thermometers and 68.602 The admission policies shall be discussed with each
E. sphygmomanometers and stethoscopes. participant entering the program, and their representative, if
any.

68.412 Sanitation and Housekeeping
A. Allrooms and every part of the building shall be kept 68.603 The adult day care facility shall only admit those
clean, orderly and free of offensive odors. individuals whose needs can be met by the facility.
B. Policy manuals shall be prepared and followed
which outline maintenance and cleaning procedures, saf€8.604 All participants shall be 18 years of age or older and
storage of cleaning materials and pesticides and othefunctionally impaired as defined at Section 68.104.
potentially toxic materials, and safe storage and handling of
soiled linen and clothing. 68.605 There shall be a written agreement between the
C. A ventilated janitor’s closet shall contain a service participant and the adult day care program. The agreement
sink and provide for the locked safe storage and use ohall:

housekeeping items. A. specify the services to be provided by the facility,
D. Chemicals and disinfection agents shall be storedscheduled days, financial arrangements, transportation
separate from participant care items and food. agreements, emergency procedures and conditions for
dismissal or discharge and appeal,
68.413 Existing Facilities B. be signed by the participant, if he is able, and

Adult day care facilities that have been in operation representative, if any, and the adult day care facility;
before the adoption of these regulations and do not meetthe C. be given to the participant and representative, if any,
minimum square footage, dining area and bathroom raticand a copy shall be kept at the facility; and
requirements set forth in Section 68.4 must be brought into  D. be reviewed and updated as necessary to reflect the
full compliance within a five (5) year period. All other change in the services or the financial arrangements.
provisions of these regulations apply upon their adoption

except as otherwise expressly provided. 68.606 Assessment
A. The facility shall be responsible for conducting a
SECTION 68.5 FIRE SAFETY written assessment of an applicant within 30 days prior to

admission. The assessment shall include input as required
68.501 Fire safety in adult day care facilities shall comply from physicians, licensed nurses, social workers, physical
with the adopted rules and regulations of the State Fireand occupational therapists, and other personnel with
Prevention Commission. Enforcement of Fire Regulations isexpertise as required by the participant’s needs.
the responsibility of the State Fire Prevention Commission. B. The assessment shall be completed by the adult day
All applications for a license or renewal of a license mustcare facility in conjunction with the participant and
include, with the application, a letter certifying compliance representative, if any.
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C. The assessment shall include at a minimum athe person will participate in order to meet those needs; and
description of the participant’s: C. realistic goals for the participant, designated roles of
1. physical condition, including ability to perform the responsible parties, and if appropriate, the timeline for
activities of daily living, such as ambulating, eating, toileting, each goal.
and sensory limitations such as sight, hearing, and speech
completed by a licensed nurse; 68.703 The written plan of care and personal information
2. social situation, including living arrangements shall be reviewed with the participant and representative, if
and the availability of family and community support and any, and updated on a scheduled basis as needed, but at least
3. mental status, including any cognitive annually. All revisions to the plan of care shall be in writing.
impairment and known psychiatric, emotional, and
behavioral problems. SECTION 68.8 SUPPORT SERVICES
D. Theinitial assessment shall be reviewed and updated
on a scheduled basis, but at least annually. This reassessm&®&801 Nursing assistants as defined at Section 68.107 or
shall become a permanent part of the participant’s record. licensed nurses shall provide supervision and assistance in
E. A reassessment shall be conducted when the needsctivities of daily living, such as feeding and toileting, to
of the participant change which indicate a revision to the plarparticipants who require those services. However, volunteers

of care is needed. under the direct supervision of a licensed nurse may provide
assistance in activities of daily living for which they have

68.607 Discharge been trained. Facilities that have been in operation before the
A. No participant shall be discharged from an adult day adoption of these regulations shall comply with this
care facility except for the following: requirement within 12 months of the adoption date of the

1. When the participant’s needs can no longer beregulations.
met by the program of care;

2. For medical reasons; 68.802 Rehabilitation services, including occupational
3. Forthe participant’s own welfare or the welfare therapy, physical therapy, and speech therapy, if provided,
of the other participants; or shall be ordered by the participant’s physician.

4. For nonpayment of justified charges.

B. The participant and representative, if any, shall be68.803 Medication Management
informed of and participate in discharge planning. A A. Medication shall not be administered to a participant
minimum of 2 weeks notice shall be given by the adult dayunless prescribed by the participant’s physician.
care facility to the participant and representative, if any. B. Alladult day care programs shall have an up-to-date
However, the notice period may be waived if the care needs oPhysicians Desk Reference (P.D.R.), U.S. Drug Information
the participant undergo a sudden change which necessitat&ition or similar text which lists drug actions, interactions,
immediate transfer to a facility or program able to provide aand side effects.
higher level of care. If the notice provisions are waived, the  C. All medication administered to participants shall be
facility shall be responsible for assisting in suitable placemenbrdered in writing, dated and signed by the attending
for the participant. physician. All prescription medications shall be properly

C. The adult day care facility shall develop a written labeled in accordance with Title 24 of the Delaware Pharmacy
plan of discharge which outlines the services needed by theaws and Regulations. The label shall contain the following

participant upon discharge. information:
1. The prescription number;
SECTION 68.7 PLAN OF CARE 2. The date such drugs were originally dispensed
to the participant;
68.701 Prior to admission, a preliminary plan of care, based 3. The participant’s full name;
upon the initial assessment shall be developed in writing for 4. The brand or established name and strength of
each participant. The preliminary plan of care shall bethe drug to the extent that it can be measured;
reviewed, revised as necessary and completed within 30 days 5. The physician’s directions as found on the
of admission. prescription;
6. The physician’s name;
68.702 The plan shall be developed to improve or maintain 7. The name and address of the dispensing
the functional capabilities of the participant. The plan shallpharmacy or physician.
include: D. Medications may be self-administered or
A. a description of the participant’s needs; administered in accordance with the State of Delaware Nurse

B. the activities, programming and services in which Practice Act. Those participants who, upon admission, are
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incapable of self-administration or who become incapable ofin motion.
self-administration shall have their medications administered E. Vehicles shall have adequate seat belt and
according to the Nurse Practice Act. securement devices for ambulatory and wheelchair bound

E. The adult day care facility shall maintain a record of passengers.
all medication provided to a participant indicating time of F. Participants shall not be left unsupervised while in a
day, type of medication, dose, route of self-administration/vehicle.
administration, by whom given and any reactions noted. G. Assistance by a driver or attendant shall be provided

F. Medication Storage from the ground floor of the passenger’s residence to the

If medications are administered on site, provisions ground-floor of the day care facility.
for the locked storage of medications shall be provided. The H. The driver shall have a valid and appropriate
key to the medication storage must be in the possession of dbelaware drivers license, a safe driving record and training in
accessible only to personnel responsible for the distributiorfirst aid. The driver shall meet any state requirements for
for self-administration/administration of medications. licensure or certification for the vehicle operated.
1. Prescription medication not requiring I.  Each vehicle shall have a first aid kit, along with fire
refrigeration shall be kept in the original container stored in aextinguisher and safety triangles.
locked cabinet or drawer, and clearly labeled for the specific ~ J. Each driver shall have medical and emergency
participant. These medications shall be stored within the@nformation in the vehicle for participants being transported.
U.S.P. recommended temperature range of 59° - 86°F unless K. All transportation vehicles shall be equipped with a
the manufacturer’s labeling states otherwise. device for two-way communication.
2. Prescription medication requiring refrigeration
shall be stored in a separate and secure locked contain€8.805 Nutrition and Food Services
within the refrigerator. The temperature range must be A. Kitchen and Food Storage Areas
maintained within U.S.P. requirements. If meals are prepared by the adult day care facility
3. Schedule Il substances/prescriptions shall bethe State of Delaware Regulations Governing Public Eating
kept in separately locked, securely fixed boxes or drawers ifPlaces shall apply and are appended hereto.
the locked medication cabinet; hence, under two (2) locks. B. The adult day care facility shall provide or make
Schedule 1l substances shall be handled in thearrangements for a minimum of one meal daily which is of
manner outlined by the State and Federal laws andsuitable quality and quantity for participants who are in the
regulations. All unused Schedule Il substances shall beenter for four (4) or more hours. The meal shall meet at least
returned to the participant or representative for disposition. one-third (1/3) of an adult's current recommended dietary
4. Internal medications shall be stored separatelyallowance (RDA) of the Food and Nutrition Board, National
from external medications. Academy of Sciences-National Research Council.

G. The adult day care facility shall ensure that C. A morning snack shall be offered daily to
prescription medication is not used by other than theparticipants. Those participants remaining in the facility for
participant for whom the medication was prescribed. more than 3 hours after completion of lunch shall be offered

H. The center may maintain a supply of over-the- a mid-afternoon snack. Facilities open in the evening shall
counter medications, such as antacids and aspirin. Howeveserve an evening meal. Beverages shall be available to
over-the-counter medications shall only be administeredparticipants at all times and shall be offered periodically to
upon the order of the participant’s physician. promote good hydration. Snacks shall have nutritional value.

I. Used needles and syringes shall not be recapped, but D. Food shall be stored, prepared, and served in
placed immediately after use into an approved Sharpsccordance with the State of Delaware Regulations

container and disposed of properly. Governing Public Eating Places.
E. Foodthatis not prepared on-site shall be prepared in
68.804 Transportation Services a facility which has a Delaware Public Eating Place permit.
When transportation services are provided directly or F. Menus shall be planned and written for a minimum
under contract by the adult day care facility: of a two-week cycle, if meals are prepared on-site, and

A. The vehicle shall be accessible and appropriate toapproved by a dietitian.
the participants using it, considering any physical handicaps G. The menu shall be dated for the week of service and
and impairments. posted in a prominent area for the availability to the
B. Every participant shall have a seat in the vehicle, participant and representative, if any.
except those participants who remain in their wheelchairs. H. Atherapeutic diet shall be provided for a participant
C. Wheelchairs shall be secured when the vehicle is invhen prescribed in writing by a physician. Therapeutic diet
motion. menus shall be prepared by a dietitian.
D. Each participant shall be seated while the vehicleis I. A dietitian shall be available for consultation with
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staff on basic and special nutritional needs and proper foo®f experience in developing and conducting activities for the
handling techniques and shall provide in-service training topopulation to be served in the program.
staff on these topics at least annually. Existing facilities shall have 12 months from the
J. Appropriate food containers and utensils shall beadoption of these regulations to comply with this
available as needed for use by handicapped participants. requirement.
K. Equipment for adequate refrigeration to maintain The Activities Coordinator need not be assigned on
foods at 40°F and for the heating of foods shall be provided ifa full time basis.
needed to assist in the provision of meals and snacks.

68.906 Equipment and Supplies
68.806 Nursing Services A. The facility shall provide equipment to encourage
active participation and group interaction and materials shall
Nursing services may be provided by the adult day carebe geared to the interests and backgrounds of the participants.
facility in accordance with the Delaware Nurse Practice Act B. Environmental aids and supplies for activities shall
and shall meet the needs of the participants. be provided as required by the participants’ needs and the
goals of the program.
SECTION 68.9 ACTIVITIES
SECTION 68.10 RIGHTS OF PARTICIPANTS
68.901 Each facility licensed under these regulations shall
provide appropriate programming for each participant.68.10.1 Each participant shall be treated as an adult, with
Programming shall take into consideration individual respect and dignity.
differences in age, health status, sensory deficits, lifestyle,
ethnicity, religious affiliation, values, experiences, needs,68.10.2 Each participant shall have the right to participate in
interests, abilities, and skills by providing opportunities for a a program of services and activities which promotes positive
variety of types and levels of involvement. attitudes regarding one’s usefulness and capabilities.

68.902 Activities shall be planned to support the plans 0f68.10.3 Each participant shall have the right to participate in
care for the participants, and shall be consistent with thea program of services designed to encourage learning, growth

program statement and the admission policies. and awareness of constructive ways to develop one’s interests
and talents.
68.903 Activities shall be planned and shall include:
A. group activities for all participants; and 68.10.4 Each participant shall have the right to be
B. personalized options for individuals with varying encouraged and supported in maintaining one’s independence
interests and needs. to the extent that conditions and circumstances permit, and to
be involved in a program of services designed to promote
68.904 Activity Schedule personal independence.
A. Awritten schedule of activities shall be developed at
least monthly. 68.10.5 Each participant shall have the right to self-

B. Changes in activities shall be noted on the scheduledetermination within the adult day care setting, including the

C. The current month’s schedule of activities shall be opportunity to:
posted in a conspicuous place and made available to A. participate in developing one’s plan for services;
participants and their representatives, where applicable, B. decide whether or not to participate in any given
including the name or type, date and hour of the activity.  activity; and

D. The schedule of activities for the past twelve months C. be involved, to the extent possible, in program

shall be maintained by the adult day care facility. planning and operation.

68.905 Activities Coordinator 68.10.6 Each participant shall have the right to privacy and
There shall be an Activities Coordinator who shall have confidentiality.

either:

A. a Bachelor's Degree plus one year of experience68.10.7 Each participant shall have the right to be protected
(full-time or equivalent) in developing and conducting from abuse, neglect, solicitation and harassment.
activities for the population to be served; or

B. an Associates Degree in a related field plus one yea68.10.8 Each participant shall have the right to voice
of appropriate experience; or grievances without discrimination or reprisal.

C. a high school diploma or equivalent plus two years
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68.10.9 Each participant shall have the right to be free froncrime was a felony or a misdemeanor.
physical restraints.

68.12.2 The facility shall have written personnel policies
68.10.10 Each participant shall have the right to be fullyand procedures that adequately support sound care and
informed, as evidenced by the participant’s written services to participants.
acknowledgment of these rights, and of all rules and Personnel records of each employee shall be kept
regulations regarding participant conduct and responsibilitiescurrent and available upon request by the Division of Public

Health’s representatives and shall contain sufficient
68.10.11 Each participant shall have the right to be fully information to support placement in the positions to which
informed, at the time of acceptance into the program, ofassigned.
services and activities available and related charges.

68.12.3 Minimum requirements for employee physical
SECTION 68.11 STAFFING examinations include:

A. Each person, including volunteers, who is involved

68.11.1 There shall be at least two Adult Day Care Facilityin the care of participants shall have a screening test for
staff on duty at all times when participants are present. Iftuberculosis as a prerequisite to employment and annually
separate sections are established within each facility, eacthereafter. Either a negative intradermal skin test or a chest X-
separate section shall independently comply with the staffingay showing no evidence of active tuberculosis shall satisfy
requirements of this section. The minimum staffing this requirement. No person, including volunteers, found to
requirements shall not include volunteers. have active tuberculosis in an infectious stage shall be

permitted to give care or service to participants.
68.11.2 For facilities with more than sixteen (16) B. A report of this test shall be on file at the facility of
participants there shall be a minimum of one adult staff persoemployment.
on duty for each eight participants (1:8). Facilities may not
use rounding in determining staffing requirements, i.e., for68.12.4 Employees shall have a pre-employment physical
17-24 participants at least 3 staff members would be requiredgxamination maintained in individual personnel files.
for 25-32 participants at least 4 staff members, etc. As the
number or acuity of participants with functional and cognitive 68.12.5 Any individual who cannot adequately perform his/
impairments increase the staff-participant ratio shall beher duties or who may jeopardize the health or safety of the
adjusted accordingly to meet the needs of the participants..participants shall be relieved of his duties and removed from

the center until such time as the condition is resolved. This
68.11.3 Programs serving mainly participants who areincludes infections of a temporary nature.
severely cognitively or severely physically impaired shall
have a staff-participant ratio of at least one to four (1:4) for all68.12.6 The director shall be responsible for complying with
severely impaired participants. the regulations herein contained. In the absence of the

director, a qualified substitute shall be authorized, in writing,
68.11.4 There shall be at least one RN or LPN on theto be in charge.
premises at all times, when participants are present, for those
agencies serving participants requiring nursing services a68.12.7 The director’s responsibilities shall include, but not
defined at 68.106. be limited to, the following areas:

A. the development of the content of the program

68.11.5 There shall be at least one employee on the premisesfered to the participants;
at all times, when participants are present, who is certified in ~ B. programmatic functions, including orientation,
cardiovascular pulmonary resuscitation (CPR) issuedtraining, and scheduling of all staff whether or not the director
through the American Red Cross or the American Heartpersonally performs these functions; and
Association within the current year. The CPR certification C. assignment of a sufficient number of qualified staff
must be renewed every two years for medically trained stafto meet the participant’'s needs for:

activities and stimulation; and
supervision, protection, and safety.

no person shall be employed who has been convicted of a
crime where the victim was a person regardless of whether the

and every year for lay person/non-medical staff. 1. adequate nutrition;

2. health supervision and maintenance;
SECTION 68.12 PERSONNEL/ADMINISTRATIVE 3. personal care;

4  socialization;
68.12.1 No employee shall be less than 18 years of age and 5. recreation;

6.

7.
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performance measures;

68.12.8 The director shall have a Bachelor's Degree in 2. A review of the program’s goals and
health or social services or a related field, with one yearobjectives at least annually;

supervisory experience (full-time or equivalent) in a social or 3. A review of the grievance/complaint
health service setting, or comparable technical and humaprocess; and

service training with demonstrated competence and 4. A review of actions taken to address

experience managing in a health or human service setting. identified issues.

68.12.9 Volunteers SECTION 68.14 RECORDS AND REPORTS
A. All volunteers shall be under the supervision of the
director or designated staff person. 68.14.1 A. There shall be a separate record maintained at

B. The duties of volunteers shall be clearly defined. the adult day care facility for each participant which shall
C. The adult day care facility shall maintain a record of contain:

volunteer hours/activities and provide appropriate supervision 1. Admission record: Including participant’s
of volunteers. name, birth date, home address, identification numbers, such
as social security, Medicaid, Medicare, date of admission,
68.12.10Staff Training and Development physician’s name, address and telephone number, diagnosis,
A. Prior to assuming job responsibilities, all personnel names, addresses and telephone numbers of family members,
shall receive training in: friends, or other designated people to be contacted in the

1. their individual responsibilities in the event of event of illness or an emergency;
fire, including the location and operation of any fire 2. Awritten history and physical examination
extinguisher and fire alarm box; performed by or under the direction of a physician within 6

2. their individual responsibilities in the event of months prior to admission;
illness or injuries, including the location and use of the first 3. Results of a medical evaluation or
aid emergency supplies; screening test for tuberculosis indicating the absence of active

3. their individual responsibilities in the event of tuberculosis in an infectious stage within 1 year prior to
any emergency; admission;

4. infection control, body mechanics and first aid; 4. Application and enrollment forms;
and 5. Assessment (initial and reassessments);

5. special needs of the elderly, the cognitively 6. Nutritional status assessment as needed;
impaired or persons with disabilities, including the specific 7. Individual plan of care (initial and reviews)
needs of the participants being served. and revisions;

B. Each nurse assistant employed by the adult day care 8. Signed authorizations for releases of
facility shall have met the training and testing requirementsmedical information and photos, as appropriate;
for certification and be registered in good standing on the 9. Signed authorization for participant to
Delaware Nurse Aide Registry or have completed areceive emergency medical care if necessary;
comparable program suitable for adult day care which is 10. Ancillary reports;
recognized by a national body and approved by the Division 11. Attendance and service records;
of Public Health, Office of Health Facilities Licensing and 12. Transportation plans;
Certification. 13. Where appropriate, medical information

C. On an annual basis personnel who are primarilysheet; documentation of physicians’ order; treatment,
responsible for the direct care of the participants shall attendherapy, medication, and professional notes;

at least eight hours of staff development activities which shall 14. Progress notes, chronological and timely;
consist of in-service training programs, workshops, or 15. Discharge plan;
conferences related to adult day care or specific needs of 16. Current photograph of client; and
participants. Documentation of training will be maintained in 17. Advance directive form or a statement that
employees’ files. none has been signed.

B. All participants’ medical records shall be
SECTION 68.13 QUALITY IMPROVEMENT maintained in accordance with professional standards.

68.13.1 A. Each adult day care facility shall develop and68.14.2 All program records shall be available for review by

implement a documented ongoing quality improvementauthorized representatives of the Office of Health Facilities

program. The program shall include at a minimum: Licensing and Certification, the Department of Health and
1. An internal monitoring process that tracks Social Services and to legally authorized persons; otherwise
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such records shall be held confidential. The consent of th&EVISION:

participant or his/her representative if the participant is

incapable of making decisions shall be obtained before anpMAP 301.25

personal information is released from his/her records agComposition of Budget Unit
authorized by these regulations or Delaware law.

The budget unit is composed of various adults who are

68.143 The adult day care facility records shall be retained€gally/financially responsible for each other and various
for a minimum of five (5) years before being destroyed children (related or unrelated) for whom the adults have legal
' responsibility or for whom the adults have accepted parental-

like responsibility.

One family and/or household may be composed of one or

DEPARTMENT OF HEALTH & more budget units and an individual may belong to more than
SOCIAL SERVICES one budget unitHewever-the-btitget unitmustexctude any
ndividuatwho-isteceiving-Medicaidunderanotherprogram
DivisioN oF SociAL SERVICES —AFDE—GADisabled—Children,—Waiver,
Statutory Authority: 31 Delaware Code, BI ee's' ﬁ'g' A'S'yl 'F';dE""d“a' whe s feceiving-assistance Ur(‘j‘lzr
Section 505 (3Del.C. 505) from the budget unit—The-eligibility worker wilkfirstinelude
the-QMB—or-StMB-individualin—the budget-unit—i-the
Medicaid / Medical Assistance Program ncome—of-the—QMB—or-StMB—individuat-makes—another
indiviciat-ineligibie;we-will-exclide-the-QMB-or-StMB
Comments, written suggestions, compilations of data,ifdividtiat-ane-his-orherincomefrom-the-budget uiiine

testimony, briefs or other written materials concernin thisbUd _ve_‘“mUSt exg:lude any indivic_iual who is receiving SSI.
y 9 Any individual who is receiving assistance under ABC, GA,

change must be received by mail no later than May 1, 1998, g, 5104 Children, HCBS, QMB, SLMB. or other Medicaid
the Medicaid Administrative Office, Lewis Bldg., Herman M. -y 6roup may be included or excluded from the budget unit.

Holloway, Sr. Health & Social Services Campus, 1901 N.}t the income of the individual who is receiving medical
DuPont Hwy., New Castle, DE 19720, attention Thelma assistance under another eligibility group makes another
Mayer. Materials filed thereafter will not be considered individual ineligible, we will exclude the individual who is
except where good cause for lateness is demonstrated. Copigsceiving assistance under another eligibility group.

of all written submissions filed with the Medicaid office will

be available for public inspection in the Medicaid The budget unit may be modified to exclude related
Administrative Office at the address given above. Please calindividuals with income except:

(302) 577-4880, extension 131, for an appointment if you

wish to review the materials. Individuals with disabilities * a parent is always financially responsible for the
who wish to participate in these proceedings, or review the minor (under age 18) natural/adopted, non-
materials submitted, should contact the Division to discuss emancipated child, or unborn child,

auxiliary aids or services needed to facilitate such review or
participation. Such contact may be in person, inwritingorby ® a spouse is always financially responsible for a
telephone by using the Telecommunications Relay Service, spouse,

or otherwise.
*  an—unmatried—parther—is—always—financially
In compliance with the State’s Administrative Procedures tesponsible—for-his—child-orunborn—child—and the
Act (APA - Title 29, Chapter 101 of the Delaware Code) and ehild's—er—unbera—ehild’s —mether—Unmarsied
with 42CFR §447205, and under the authority of Title 31 of paptﬁefs_whe_de_ﬁe{_have_ehﬁdfeﬁ_feﬁﬁhem_t.hey are
the Delaware Code, Chapter 5, Section 505, the Delaware tesponsible-will-be-placed-in-separate-budget-units.

Department of Health and Social Services (DHSS) / Divisione

of Social Services / Medicaid Program is amending its DMAP o unmarried partners with a mutual child (child in

eligibility manual to revise the definition of a budget unit to common) are always financially responsible for the
assure compliance with Federal rules. The changes are as child or unborn child. Neither partner is responsible
follows: for the other, even though both parents are

responsible for their mutual child.

NOTE: The parent, spouse, or partner may be excluded from
the poverty level budget unit if he or she is receiving
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assistance under another Medicaid group. * Other related or unrelated children under age 18
. , . (such as a niece, cousin, friend’s child, minor sibling
Individuals to Include in the Budget Unit: of adult). This is permissible because there is no
) technical requirement that the child be living in the

* Pregnant woman and unborn child(ren) home of a specified relative. If the children are
ineligible in the big budget unit, place them in a

* The spouse separate budget unit——the—income—of—an—adult

siblingrendersthe-minorsiblinginetigible-ptace the
*  NOTE{ftheincome-ofthe-stepfathermakes-some minerin-a-separate-budgetuniclude the adult

of the stepchildren ineligible, put them in another sibling who has assumed parental-like responsibility
budget unit with their natural mother. for a minor sibling in the budget unit. If the income
If the income of the stepparent makes some of the of the adult sibling renders the minor ineligible,
stepchildren ineligible, do not count the stepparent income. place the minor in a separate budget unit.
The stepparent and his or her own children remain in the
budget unit. * The parents of a pregnant minor living together in
the same home. Do not include her parents if the
Ynmarried-parinersif-the-couple-have-achitd-forwhom they pregnant minor is considered emancipated. See

are-responsible—Anunmartied-partner{who-ishettheparent technical eligibility for an explanation of
of thechitd)y-may-be-exctuded-whenhis-orherincome-makes emancipation.

Individuals to Exclude From the Budget Unit:
e Unmarried partners if the couple have a child for
whom they have assumed parental-like responsibility.  * individuals—whe—are—reeiptents—e—SSH—AFDC,

The child and the unmarried partners will first be AFDEIAY-GA-erany-Medicaidprogram—A-QMB
included in the budget unit. An unmarried partner o StMB-may-beincluded-orexecludecHnthe-budget
(who is not the parent of the child) must be excluded it
when his or her income makes the child or the other
unmarried partner ineligible. * Individuals who are recipients of SSI are excluded..
Individuals who are recipients of ABC, GA,
* Include both unmarried partners when determining Medicaid only, QMB, SLMB, may be included or
the eligibility of a mutual child or a mutual unborn excluded in the budget unit.
child. The pregnant woman will count as two (or
more). * Parents of the father of a baby or unborn when the
pregnant minor is living there with his parents. We
¢ Other natural or adopted children under age 18 that will include the parents of the father if he is under
both parents have in common. Families have the age 18 and is applying for Medicaid.

choice of including or excluding siblings—H a
sibling-has-theome-thatwotte-make-the-budget unit « A stepparent, if the income of the stepparent makes
inefigible—the-sibl it . Lrded—The i olierble.

budget-tnit-size-and-the-incomestandardtsed 0 o A sibling—if-the-income—of-thesibling-makes-the
. bl TFhe-sibl it thed i e Y oy

inetigible—and-cannot-beput-in—a—separate-budget netbe-placed-r-a-separate-budget unit.

writ: If a child has income, include the child with

income in the budget unit, but do not count that  NOTE: Ifan individual is notincluded in the budget unit,

child’s income when determining the eligibility of do not include his or her income.

the siblings, the parents, or other individuals in the

budget unit. The child’s income is counted when Individuals in Separate Budget Units:

determining his or her own eligibility. Please note

that the income of a child who is a minor parent is *  Siblingsage1Sorover—Forexampletwo-sisters age

counted when determining the eligibility of his or 18-ar-overwhotivetogetherwi-be—in—separale
her own child. butiget-unitsRelated adults age 18 or over. For

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




1534 PROPOSED REGULATIONS

example, two sisters age 18 or over who live Any owner or operator planning to construct a new or to
together will be in a separate budget unit. reconstruct an existing major source of hazardous air
pollutants is currently required to apply for and receive a

* Unrelated adults age 18 or over—Singte-aduits will construction permit before commencing construction or

notbe-budgetet-togetheruntess-they-have-ehildrenfeconstruction. The proposed amendment will require such
H-an-unmatried-eotple-istiving-togetherane-they OWner or operator to also, when no federally-promulgated
have-a—child-for-whom-they-are—+espensible-they Part 63 emission limitation exists, submit an application

may-be-placedHnthe-same-budgetBiingle adults ~ requesting the Department to review and make a final and
and unmarried partners will not be budgeted effective case-by-case MACT determination. The proposed

together unless they have children. If an unmarried@mendment provides guidance and procedures for obtaining
couple is living together and they have a child for this case-by-case determination, which shall ensure that the

whom they have assumed parental-like responsibility, émissions from the planned construction or reconstruction are

the child and the unmarried partners may be placedgeontrolled to a level that is no less stringent than the emission

in the same budaet unit. control which is achieved in practice by the best-controlled
similar source.

NOTE: An unmarried partner (who is not the parent of
the child) must be excluded when his or her income
makes the child or the other unmarried partner
ineligible,

3. POSSIBLE TERMS OF THE AGENCY ACTION:
one

4., STATUTORY BASIS OR LEGAL AUTHORITY TO
. ChildACT: 7 Delaware Code, Chapter 60
* TFosterparentsare-notbudgeted-withthefoster .
Needy-foster parents are placed-inraseparate budg®l  oTHER REGULATIONS THAT MAY BE AFFECTED
) BY THE PROPOSAL: None

6. NOTICE OF PUBLIC COMMENT:

DEPARTMENT OF NATURAL The public hearing on the proposed amendment to Regulation

RESOURCES & ENVIRONMENTAL 38 will be held on Monday, April 27, 1998, beginning at 6:00

CONTROL p.m. in the Richardson and Robbins Auditorium, 89 Kings

Highway, Dover, DE.
DivisioN oF AIR & W ASTE M ANAGEMENT

Statutory Authority: 7 Delaware Code, 7. PREPARED BY:

Chapter 607 Del.C. Ch. 60)
James R. Snead (302 323-452 March 12, 1998

1. TITLE OF THE REGULATIONS:

REGULATION 38 - EMISSION STANDARDS FOR The Department plans to amend Regulation 38 by adding

HAZARDOUS AIR POLLUTANTS FOR SOURCE proposed Subpart B, which follows. Subpart B does not
CATEGORIES change the existing subparts of Regulation 38 and shall be

placed between existing Subparts A and Q.

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE
AND ISSUES: REGULATION 38 Amendment

The Department is proposing to, through Regulation 38, EMISSION STANDARDS FOR HAZARDOUS
adopt by reference the National Emission Standards for AIR POLLUTANTS FOR SOURCE CATEGORIES

Hazardous Air Pollutants for Source Categories found at 40

CFR Part 63 Subpart B Sections 63.40 through 63.44. Thesd/4/98

sections carry out the case-by-case MACT (maximum

achievable control technology) determination requirementsSubpatB  Requirements for Case-By-Case Control
of section 112(g)(2)(B) of the Clean Air Act Amendments of Technology Determinations for Major Sources

1990.
The provisions of Sections 63.40 through 63.44 in

Subpart B, of Title 40, Part 63 of the Code of Federal
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Regulations, as set forth in Vol. 61 of the Federal Registerequipment will be equivalent to that level of control currently
page 68399 et seq, dated December 27, 1996 are herelachieved by other well-controlled similar sources (i.e.,
adopted by reference with the following changes: equivalent to the level of control that would be provided by a
current BACT or LAER determination);”
(&) The opening sentence of Section 63.41 shall be
replaced with the following language: “Terms used in Secs.  (g) Paragraph (2)(iv) in the definition of Construct a
63.40 through 63.44 that are not defined in this section havenajor source found in Section 63.41 shall be replaced with the
the meaning given to them in the Act and in subpart A of thisfollowing language: “The permitting authority has provided
regulation.” notice and an opportunity for public comment concerning its
determination that criteria in paragraphs (2)(i), (2)(ii), and
(b) The opening of the definition of Available (2)(iii) of this definition apply and concerning the continued
information found in Section 63.41 shall be replaced with theadequacy of any prior LAER or BACT determination;”
following language: Available information means, for
purposes of identifying control technology options for the (h) Paragraph (2)(v) in the definition of Construct a
affected source, information contained in the following major source found in Section 63.41 shall be replaced with the
information sources as of the date of issuance of thefollowing language: “If any commenter has asserted that a
construction permit which incorporates the final and prior LAER or BACT determination is no longer adequate,
effective case-by-case MACT determination:” the permitting authority has determined that the level of
control required by that prior determination remains
(c) The following errata found in Section 63.41 as adequate; and “
published in the Federal Register and Code of Federal

Regulations shall be corrected as follows: (i) Paragraph (2)(vi) in the definition of Construct a
(i) “for”in definition (3) of Available information ~ major source found in Section 63.41 shall be replaced with the
shall be replaced with “from”; following language: “Any emission limitations, work
(i) “HAP’s” in definition of Construct a major  practice requirements, or other terms and conditions upon
source shall be replaced with “HAP”; which the above determinations are made by the permitting
(iii) “ suite in definition of Greenfield suite shall be authority are applicable requirements under section 504(a) of
replaced with site”; the Act and under Section 6 of Regulation 30 of the State of

(iv) “deduction” in definition of Maximum  Delaware “Regulations Governing the Control of Air
achievable control technology (MACT) emission limitation Pollution” and either have been incorporated into any existing
for new sources shall be replaced with “reduction”; and title V permit for the affected facility or will be incorporated

(v) “that potential” in definition of Reconstruct a into such permit upon issuance or revision.”
major source shall be replaced with “the potential”.

() The definition of Construction permit is added to the
(d) “Administrator” in the definition of Available list of definitions found in Section 63.41 with the following
information found in Section 63.41 shall be replaced with language: Construction permimeans a construction permit
“Administrator or Department”. issued pursuant to Regulation 2 and/or 25 of the State of
Delaware “Regulations Governing the Control of Air
(e) Paragraph (2)(ii)(A) in the definition of Construct a Pollution™.”
major source found in Section 63.41 shall be replaced with the
following language: “The permitting authority has determined (k) The opening of the definition of Control technology
within a period of 5 years prior to the fabrication, erection, orfound in Section 63.41 shall be replaced with the following
installation of the process or production unit that the existinglanguage: Control technologyneans measures, processes,
emission control equipment represented best availablenethods, systems, or techniques to limit the emission of
control technology (BACT) or lowest achievable emission hazardous air pollutants in a way that would --".
rate (LAER) under Regulation 25 of the State of Delaware
“Regulations Governing the Control of Air Pollution” for () The definition of Effective date of section
those HAP to be emitted by the process or production unit112(g)(2)(B) in a State or local jurisdictiémund in Section
or”. 63.41 shall be replaced with the following language:
“Effective date of section 112(g)(2)(B) in a State or local
(f) Paragraph (2)(ii)(B) in the definition of Construct a jurisdiction means June 29, 1998.”
major source found in Section 63.41 shall be replaced with the
following language: “The permitting authority determines (m) The definition of Electric utility steam generating
that the control of HAP emissions provided by the existingunit found in Section 63.41 shall be replaced with the
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following language: Electric utility steam generating unit shall obtain from the permitting authority an approved
means any fossil fuel fired combustion unit that serves aMACT determination pursuant to paragraph (c) of this
generator with a nameplate capacity of more than 25section.”
megawatts that produces electricity for sale. A unit that co-
generates steam and electricity and supplies more than one- (v) Paragraph 63.43(c)(1) shall be replaced with the
third of its nameplate electric output capacity and more tharfollowing language: “Reserved.”
25 megawatts electric output to any utility power distribution
system for sale shall be considered an electric utility steam  (w) Paragraph 63.43(c)(2) shall be replaced with the
generating unit.” following language: “The owner or operator shall follow all
procedures in Regulation 2 and/or 25, except that --".
(n) The definition of HAP is added to the list of
definitions found in Section 63.41 with the following (x) Paragraph 63.43(c)(2)(i) shall be replaced with the
language: HAP means a hazardous air pollutant (i.e., anyfollowing language: “the provisions of Section 2.2 of
chemical listed in or pursuant to section 112(b) of the Act).” Regulation 2 do not apply to any owner or operator that is
subject to the requirements of Secs. 63.40 through 63.44
(o) The definition of Notice of MACT Approval found and”.
in Section 63.41 shall be deleted.

(y) Paragraph 63.43(c)(2)(ii) shall be replaced with the
(p) The definition of Permitting authority found in following language: “in addition to the provisions of Section
Section 63.41 shall be replaced with the following language:11.10 of Regulation 2, the final MACT determination and the
“Permitting authority means the Department of Natural construction permit shall expire if construction or
Resources and Environmental Control as defined in Title 29reconstruction has not commenced within 18 months of
Delaware Code, Chapter 80, as amended.” permitissuance. The owner or operator may requested and the
permitting authority may grant an extension which shall not
(@) The entire content of Paragraph 63.42(a) asexceed an additional 12 months.”
promulgated shall be deleted and its heading shall be replaced
with the following language: “(a) Reserved.” (z) Paragraph 63.43(c)(3) shall be replaced with the
following language: “When desiring alternative operating
(n The entire content of Paragraph 63.42(b) asscenarios, an owner or operator may request approval of case-
promulgated shall be deleted and its heading shall be replacen/-case MACT determinations for each alternative operating
with the following language: “(b) Reserved.” scenario. Approval of such determinations satisfies the
requirements of section 112(g) for each such scenario.”
(s) The following errata published in the Federal
Register and Code of Federal Regulations shall be corrected (aa) Paragraph 63.43(c)(4) shall be replaced with the

as follows: following language: “The MACT emission limitation and
(i) “owner and operator” in paragraph 63.42(c)(1) requirements established in the approved construction permit
shall be replaced with “owner or operator”; shall be effective as required by paragraph (j) of this section,
(i) “this”in paragraph 63.42(c)(1) shall be deleted; consistent with the principles established in paragraph (d) of
and this section, and supported by the information listed in
(iii) “the anticipated” in paragraph 63.43(e)(2)(v) paragraph (e) of this section. The owner or operator shall
shall be replaced with “The anticipated”. comply with the requirements in paragraphs (k) and (I) of this

section, and with all applicable requirements in subpart A of
(t) Paragraph 63.42(c)(2) shall be replaced with thethis regulation.”
following language: “The permitting authority has issued a
construction permit which incorporates a final and effective (bb) The opening to Paragraph 63.43(d) shall be replaced
case-by-case determination pursuant to the provisions of Sewith the following language: “The following general
63.43; requiring the emissions from the constructed orprinciples shall govern preparation by the owner or operator
reconstructed major source to be controlled to a level no lesef each construction permit application requesting a case-by-
stringent than the maximum achievable control technologycase MACT determination concerning construction or
emission limitation for new sources.” reconstruction of a major source, and all subsequent review of
and actions taken concerning such an application by the
(u) Paragraph 63.43(b) shall be replaced with thepermitting authority:”.
following language: “When a case-by-case determination of
MACT is required by Sec. 63.42(c), the owner and operator  (cc) Paragraph 63.43(e)(1) shall be replaced with the
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following language: “An application for a MACT the construction permit which incorporates the final and
determination shall be submitted at the same time as theffective MACT determination.”
construction permit application and shall specify a control
technology selected by the owner or operator that, if properly  (Il) Paragraph 63.43(1)(1) shall be replaced with the
operated and maintained, will meet the MACT emission following language: “An owner or operator of a constructed
limitation or standard as determined according to theor reconstructed major source that is subject to a MACT
principles set forth in paragraph (d) of this section. At thedetermination shall comply with all requirements in the
time of submittal, the owner or operator shall request that théssued construction permit, including but not limited to any
permit application be processed pursuant to Section 11.2 (i) dMACT emission limitation or MACT work practice standard,
11.2 (j) of Regulation 2, whichever is appropriate.” and any natification, operation and maintenance, performance
testing, monitoring, reporting, and recordkeeping
(dd) The opening to Paragraph 63.43(e)(2) shall berequirements.”
replaced with the following language: “In each instance
where a constructed or reconstructed major source would (mm) Paragraph 63.43(1)(2) shall be replaced with the
require additional control technology or a change in controlfollowing language: “An owner or operator of a constructed
technology, the application for a MACT determination shall or reconstructed major source which has obtained a MACT
contain, independent of the permit application, the following determination shall be deemed to be in compliance with
information:”. section 112(g)(2)(B) of the Act only to the extent that the
constructed or reconstructed major source is in compliance
(ee) Paragraph 63.43(e)(2)(xiii) shall be replaced withwith all requirements set forth in the issued construction
the following language: “Any other relevant information permit. Any violation of such requirements by the owner or
required pursuant to subpart A of this regulation.” operator shall be deemed by the permitting authority and by
EPA to be a violation of the prohibition on construction or
(ff) The opening to Paragraph 63.43(e)(3) shall bereconstruction in section 112(g)(2)(B) for whatever period
replaced with the following language: “In each instancethe owner or operator is determined to be in violation of such
where the owner or operator contends that a constructed agequirements, and shall subject the owner or operator to
reconstructed major source will be in compliance, uponappropriate enforcement action under the Act.”
startup, with case-by-case MACT under this subpart without
a change in control technology, the application for a MACT (nn)Paragraph 63.43(m) shall be replaced with the
determination shall contain, independent of the permitfollowing language: “Within 60 days of the issuance of a
application, the following information:”. construction permit, the permitting authority shall provide a
copy of such permit to the Administrator, and shall provide a
(gg) The entire content of Paragraph 63.43(f) assummary in a compatible electronic format for inclusion in
promulgated shall be deleted and its heading shall be replacetie MACT data base.”
with the following language: “(f) Reserved.”

(00)The phrase “under any of the review options
(hh)The entire content of Paragraph 63.43(g) asavailable” in paragraph 63.44(a) shall be deleted.
promulgated shall be deleted and its heading shall be replaced
with the following language: “(g) Reserved.” (pp) The phrase “40 CFR part 70 or part 71, whichever is
relevant,” in 63.44(b) shall be replaced with the following
(i) The entire content of Paragraph 63.43(h) aslanguage: “Regulation 30"
promulgated shall be deleted and its heading shall be replaced

with the following language: “(h) Reserved.”

(i) Paragraph 63.43(i) shall be replaced with the
following language: “The permitting authority shall send
notice of any approvals pursuant to paragraph (c)(2) of this
section to the Administrator through the appropriate Regional
Office, and to all other State and local air pollution control
agencies having jurisdiction in affected States.”

(kk) Paragraph 63.43(j) shall be replaced with the
following language: “The effective date of a MACT
determination shall be the date the permitting authority issues
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DEPARTMENT OF NATURAL RESOURCES &
ENVIRONMENTAL CONTROL

DivisioN oF AIR & W ASTE M ANAGEMENT
AIR QUALITY MANAGEMENT SECTION
Statutory Authority: 7 Delaware Code,
Chapter 607 Del.C. Ch. 60)

1. TITLE OF THE REGULATIONS

Development of the Phase Il Ozone Attainment Demonstration for Kent and New Castle Counties as a Revision to the State
Implementation Plan

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE, AND ISSUES

Under a March 2, 1995 EPA policy memorandum from Mary D. Nichols, Assistant Administrator of Air and Radiation, states
with ozone non-attainment areas were given the option of dividing their ozone attainment demonstrations into two State
Implementation Plan (SIP) submissions. The Phase | submission must contain all control strategies and associated regulation:s
to meet rate-of-progress requirements through 1999. The Phase Il submission must contain photochemical dispersion modeling
results and a plan to get the non-attainment area(s) into attainment by the Clean Air Act deadline (2005 for Kent anié New Cast
Counties). Delaware opted into this two-phase approach in May of 1995. Delaware made its Phase | submission in December
of 1997. Development of the Phase Il submission for Kent and New Castle Counties is now complete.

3. POSSIBLE TERMS OF THE AGENCY ACTION

N/A
4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT

7 Del. C., Chapter 60 Section 6010 Clean Air Act Amendments of 1990
5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL

None
6. NOTICE OF PUBLIC COMMENT who, when, where, what and why

The public hearing will be held on Tuesday, April 21, 1998, 6:30 PM, in the Priscilla Building second floor conference room
located at 156 South State Street, Dover, Delaware, 19901. The draft Plan may be inspected at the Offices of the Department of
Natural Resources and Environmental Control located at 156 South State Street, Dover; 715 Grantham Lane, New Castle; or 422
North DuPont Highway, Suite 1, Georgetown. For further information, please contact Mr. Alfred Deramo in Dover at (302) 739-
4791.

Statements and testimony may be presented orally or in written form before the hearing. Itis requested that those interested
in presenting statements register in advance by mail. Written statements may be presented prior to the hearing and should be
addressed to:

Air Quality Management Section
Division of Air and Waste Management
156 South State Street

Dover, DE 19901

7. PREPARD BY: Alfred R. Deramo, Program Manage302) 739-4791 March 9, 1998
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PART 1
INTRODUCTION

11 BACKGROUND

Many of the states in the Country contain areas that do not meet the air quality standard for ground-level ozone, a primary
ingredient of smog. Ground-level ozone is harmful for humans, animals and plants. Ozone, when formed at levels above the
health-based standards established by the United States Environmental Protection Agency (EPA), is known to cause chest pain
coughing, throat irritation, and congestion, and may also worsen bronchitis, heart disease, emphysema, and asthma. Healthy
people as well as those with respiratory problems can experience breathing problems when exposed to elevated levels of 0zone
Ground-level ozone also reduces growth rates in vegetation, reduces the ability of trees and plants to fight disease, and it ca
damage the quality and harvest yield of crops.

Ozone is generally not directly emitted to the atmosphere, but rather itis formed in the atmosphere by a chemical vezetion bet
volatile organic compounds (VOC), nitrogen oxides (N@nd to a limited extent carbon monoxide (CO). In the presence of
sunlight, these gases react with oxygen in the atmosphere to form high ozone concentrations that can remain over large region:s
and for an extended period of time. Although much progress has been made to improve the air quality, many areas in the easterr
United States have yet to attain the 1-hour National Ambient Air Quality Standard (NAAQS) for ground level ozone. Areas
downwind of urban areas are also subjected to high ozone exposure because the winds carry ozone and its precursors, i.e., VOC
and NQ. Moreover, ozone precursors that are emitted in less urbanized and rural areas are carried to downwind areas to form
ozone, thus exacerbating ozone levels. Such a transport process of ozone and its precursors is significant in the “Northeas!
Corridor” (roughly, from Washington, D.C., to Boston), the vicinity of Lake Michigan in Midwest, and Atlanta in the Southeast.
Traditional programs that primarily focus on controls in the vicinity of the ozone nonattainment area are usually not adequate.
Progress within most nonattainment areas has been limited by the fact that ozone and the pollutants that form ozoried¢an be carr
significant distances by the wind. Therefore it has become apparent that, to attain the standard, it is necessargdotdavelop
programs that reduce ozone-forming pollutants that are emitted both within the nonattainment area and many miles upwind of
the nonattainment area.

1.2 REQUIREMENTS OF TITLE | OF THE CLEAN AIR ACT AMENDMENTS OF 1990 (CAAA)

The CAAA defines five nonattainment classifications for areas that exceed the NAAQS, based on the severity of the pollution
problem. They are, in order of severity, “marginal,” “moderate,” “serious,” “severe,” and “extreme.” Kent and New Castle
Counties are the two counties for which Delaware is in nonattainment with the 1-hour ozone NAAQS, and both counties are
classified as “severe.” These two counties are part of a larger nonattainment area based on the Philadelphia Consolidatec
Metropolitan Statistical Area (CMSA). This area has been named the Philadelphia-Wilmington-Trenton nonattainment area.
Figure 1 shows the counties of four states forming the Philadelphia-Wilmington-Trenton severe area classification for 1-hour
ozone standard. The attainment deadline for this CMSA is November 15, 2005.

Section 182(b)(1) of the CAAAmMandates that states with nonattainment areas that are moderate and above, submit a State
Implementation Plan (SIP) revision, which would describe a 15 percent VOC emission reduction between 1990 and 1996. The
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SIP revision for the 1990-1996 reductions is known as the 15 Percent Rate-of-Progress Plan (RPP). Section 182(c) of the CAAA
requires serious and above ozone nonattainment areas to submit a SIP revision, which should describe how the area will achiev:
an actual VOC emission reduction of at least 3 percent per year averaged over each consecutive 3-year period begimming six yea
after the enactment of the CAAA (i.e., up to November 15, 1996) until the area’s attainment date. Section 182(c)(228f the CA
requires the SIP for serious and above ozone nonattainment areas to provide for demonstration of attainment of the 1-hour 0zone
National Ambient Air Quality Standard (NAAQS) by the applicable date. All serious and above ozone nonattainment areas and
multi-state moderate ozone nonattainment areas are required to submit their attainment demonstrations, based on the use ¢
photochemical grid model such as the Urban Airshed Model (UAM). The underlying assumption of the CAAA is that the
nonattainment areas achieve their attainment of the ozone NAAQS by their applicable attainment date. This could imply that
additional reductions beyond the required 3 percent per year VOC emission reductions may be needed for the nonattainment
areas to attain the ozone NAAQS by the applicable attainment date.

The regulatory implementation of the NAAQS requires that the annual average number of days exceeding an hourly-averaged
maximum ozone concentration of 0.12 ppm over a three-year period is less than or equal to one. This form of the 0zone standarc
allows for the occurrence of unusual meteorological events which could result in more than one exceedance in any one year
during a given three-year period. For example, if 0ozone monitoring sites in a region have recorded maximum hourly-averaged

ozone concentrations exceeding the 0.12 ppm level on three days in a given year while no exceedances were observed during th
next two years, the region is considered to be in compliance with the ozone NAAQS.

The CAAA requires that, for areas where ozone levels do not comply with the NAAQS, the responsible state agencies must
prepare an ozone attainment SIP. This plan should document ways and means to meet and maintain ozone NAAQS inthose area
in a time frame determined as a function of the severity of the problem. After approval by state and local governments and the
EPA, the SIP is legally binding under both state and federal law.

In order to demonstrate that the SIP will enable the state to meet its ozone reduction goals, the causal relationshipsiarong emi
levels, ambient air quality and meteorology must be discerned and quantified. Because of the chemical and meteorological
complexity of photochemical air pollution systems, the most effective way of accomplishing this is through the application of
comprehensive, three-dimensional, photochemical air quality simulation models. These models incorporate the chemical and
physical mechanisms affecting ozone formation, accumulation and transport. The EPA has recommended the Urban Airshed
Model with Carbon Bond IV chemistry (UAM-IV), an urban scale grid-based model that has been under continuing development
and refinement for almost two decades, for photochemical modeling applications of this type. For areas such as themorridor fr
Washington, DC to Boston, where long range transport of ozone and precursors is significant and affects air quality in multiple
urban areas, a combination of regional and urban scale modeling has been adopted by the EPA and state environmental agencie
To assess regional dynamics of ozone and its precursors, EPA recommends a lower resolution photochemical grid model the
Regional Oxidant Model (ROM), version 2.2. The coarsely resolved results calculated with ROM are transferred to UAM where

a locally refined simulation is calculated. These simulations are used to evaluate the effectiveness of proposed emuksion cont
strategies in reducing ozone concentrations to which the population is exposed.

1.3 THE TWO-PHASED APPROACH TO ATTAINMENT

A March 2, 1995 memorandum from Ms. Mary D. Nichols, EPA’s Assistant Administrator for Air and Radiation, provides states
within the Ozone Transport Region (OTR) with serious and above 0zone nonattainment areas a two-phased approach for
submission of the Post-1996 rate-of-progress and attainmengplanter Phase |, states are required to submit a plan with a set

of specific control measures to show at least a 9-percent net reduction of VOC angdémisi€lons between 1996 and 1999.

In addition, the Phase | submission should include modeling results with interim assumptions about ozone transpors Phase Il i
a 2-year process that assesses regional and local control strategies to show attainment and resolve transport issnds of ozone a
its precursors. Most areas of the Northeast, including Philadelphia Consolidated Metropolitan Statistical Area (CM8A), will b
unable to attain and maintain the 1-hour ozone NAAQS without a consistent level of emissions reductions throughout
midwestern, northeastern and southeastern states. In Phase Il, states are supposed to submit their Post-1999 rate-of-progre
plans and their attainment demonstrations. Thus the two-phased approach provides the states with more time for their planning,
but provides no loosening of the rate-of-progress and attainment requirements. Delaware committed to the two-phased approact
in a letter sent to the EPA on March 31, 1995.

As part of the Philadelphia-Wilmington-Trenton nonattainment area, the state of Delaware, in conjunction with Pennsylvania,
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New Jersey, and Maryland, has contracted its UAM activities to the Ozone Research Center (ORC) associated with the
Environmental and Occupational Health Sciences Institute (ECatRtgers, the State University of New Jersey. Cooperation
among technical and policy groups from each state was necessary for consistent model implementation and interpretation of
results.

14 THE OZONE TRANSPORT ASSESSMENT GROUP (OTAG) PROCESS

In order to properly address the ozone transport issues and to assist states with ozone nonattainment areas east of Mississip
River in attaining the 1-hour ozone standard, the U.S. Environmental Protection Agency (EPA) formulated the Ozone Transport
Assessment Group (OTAG). The group was charged with identifying and recommending a strategy to reduce transported ozone
and its precursors within the OTAG region. The OTAG region consists of 37 easternmost states and the District of Columbia (see
Figure 2.).

15 EPA’'S INTERIM IMPLEMENTATION GUIDANCE (IIG}FOR ATTAINMENT

In July 1997, EPA promulgated a more protective NAAQS for ozone, based on an 8-hour average concentration. However, this
new 8-hour standard does not become operational until the nonattainment area attains the current 1-hour standard. EPA ha
issued an Interim Implementation Guidance (1IG) to direct the states that have not yet attained the 1-hour NAAQS. The IIG gives
some flexibility to the states in their planning process so that they could meet the RPP requirements and also demonstrate the
attainment of the 1-hour ozone standard. However, the time lines for achieving rate-of-progress and attainment remain the same.
The 1IG states that the RPP requirements for serious and above ozone nonattainment areas will continue until the area meets th
1-hour standard. Also the IIG permits states to take credit for emissions reductions obtained from sources outside ¢ite designat
nonattainment area for the post-1999 RPP requirement as long as the sources are no further from the nonattainment area than 1(
km for VOC sources or 200 km for N®ources. However, based on its review of the public comments, EPA believes that it
should expand the allowable area for MéObstitution up to the entire state for those states in the core part of the Ozone Transport
Assessment Group (OTAG) domadii.e., the fine grid area (see Figure 3). The reductions obtained from outside the
nonattainment area are subject to the same use restrictions as if they were obtained from inside the nonattainmerg@rea. Furth
whereas the initial EPA proposal disallowed RPP credits from measures mandated by the CAAA and implemented by the states
outside of their nonattainment areas, EPA now believes that it should allow RPP credit for such reductions of ozone precursors.
The 1IG changes the start date of the expanded locality-based credit for RPP from post-1999 RPP requirements to post-1996
requirements.

The March 2, 1995 Mary Nichols memo indicated that States participating in the OTAG would have until mid-1997 to submit
their Phase Il attainment demonstrations to EPA. Because the conclusion of the OTAG assessment was delayed, the 1IG permits
the States with serious and higher classified nonattainment areas to submit their Phase Il attainment demonstrati@s8in April 1
The modeling analysis due in April 1998 should demonstrate attainment of the 1-hour ozone NAAQS by the date required in the
CAAA. As a result of the findings of the OTAG study, in September, 1997 EPA issued a proposed SIP Call rule requiring
significant reductions in NGemissions from within the OTAG region. States that are covered by EPA’s propos8tPNCall

can submit a modeling analysis that reflects boundary conditions that are consistent with the regional reductions required in
EPA’s proposed NOSIP Call.

The IIG requires that the April 1998 submit should contain the following five elements:

1) Evidence that all measures and regulations required for the nonattainment area by Subpart 2 of Title | of the CAAA to
control ozone and its precursors have been adopted and implemented or are on an expeditious schedule to be adopted an
implemented.

2) Alist of control measures and regulations and/or a strategy including technology forcing controls needed to meet RPP
requirements and attain thel-hour NAAQS.

3) For severe and higher classified nonattainment areas, a SIP commitment to submit a plan on or before the end of 2000
which contains (a) target calculations for post-1999 RPP milestones up to the attainment date and (b) adopted regulétions neede
to achieve the post-1999 RPP requirements up to the attainment date and to attain the 1-hour NAAQS.

4) A SIP commitment and schedule to implement control programs and regulations in a timely manner to meet RPP and
achieve attainment.

5) Evidence of a public hearing on the State submittal.
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1.6 RESPONSIBILITIES

The Agency with the primary responsibility for preparing and submitting this document is the Department of Natural Resources
and Environmental Control (the Department), Division of Air and Waste Management, Air Quality Management (AQM)
Section, under the Direction of Darryl D. Tyler, AQM Program Administrator. Specific responsibilities fall within Planning and
Community Protection Branch of AQM, under the management of Raymond H. Malenfant. The Emissions Research and Policy
Analysis (ERPA) Group under the management of Alfred R. Deramo is responsible for plan development. Dr. Fang Gao of the
ERPA Group was project leader for the development of Part 2, Rate-of-Progress Requirements. Dr. Mohammed A. Mazeed was
project leader for development of Part 3, Attainment Demonstration. Environmental Scientist Margaret A. Jenkins provided
software, formatting, and graphic conversions for the entire document.

Data for developing on-road mobile source emissions inventories and projections used for rate-of-progress calculations and
UAM modeling was supplied by the Delaware Department of Transportation (DelDOT).

PART 2
RATE-OF-PROGRESS REQUIREMENTS

2.1 RATE-OF-PROGRESS REQUIREMENTS

The Clean Air Act Amendments of 1990 (CAAA) require adequate rates of progress for the States toward attainment of the
National Ambient Air Quality Standard (NAAQS) for the ground-level ozone (see Footnote 1) . Kent and New Castle Counties

in the state of Delaware have been classified as severe nonattainment areas with respect to the 1-hour ozone NAAQS, and ar
required to achieve a 15% reduction in VOC emissions from 1990 to 1996, and a 9% reduction of VOC greltussi@hs

every three years after 1996. These rate-of-progress reductions are based on the state’s 1990 VOC emisioN@vels.

Delaware submitted its 15 Percent Rate-of-Progress Plan to the United States Environmental Protection Agency (EPA) in
February, 19956. In May of 1997, EPA issued conditional approval of Delaware’s 15 Percent Rate-of-Progress Plan. The
approval became effective on June 18, 1997.

For the post-1996 emission reductions and attainment demonstrations required by CAAA, EPA provides the states within the
Ozone Transport Region (OTR) a two-phased approach (see Footnote 2). Briefly in Phase I, the States are required to develoy
a plan for the milestone year of 1999 which includes necessary control measures to achieve a 9-percent reduction of VOC and/
or NO, emissions between 1996 and 1999. In Phase I, the States are required to assess the regional and local control measure
necessary to meet the rate-of-progress requirements and achieve attainment. Delaware developed its Phase | Plaf (i.e., the 19¢
Rate-of-Progress Plan) and submitted it to EPA in December’1997.

This document addresses the Phase Il requirements set forth in the EPA guidance document (See Footnote 2), and the agency
recent instructions for the Phase Il plan submittal which is due in April, 1998 (see Footnote 4). Based on EPA’s guidance, the
State’s Phase Il submittal must address its remaining rate-of-progress requirements by containing a commitment to submit the
Post-1999 Rate-of-Progress Plan by 2000, and a list of CAAA, Title | ozone-related control measures and regulations, including
those approved by EPA, those pending EPA approval, and those currently under the State’s consideration to meet the rate-of-
progress requirements.

2.2 DELAWARE POST-1999 RATE-OF-PROGRESS COMMITMENT

In May of 1995, Delaware submitted to EPA a draft of its post-1996 Rate-of-Progress Plan (RPP) for the milestone years of 1999,
2002, and 2005 (hereafter referred to as the 1995 draft plan). As previously mentioned, Delaware submitted to EPA8s final 19
RPP in December, 1997. In the 1995 draft plan, Delaware conducted preliminary calculations using EPA’s methods and
procedures to estimate its VOC/N@nmission targets for 2002 and 2005, and the necessary emission reductions to meet these
targets. The calculation results are summarized in Table 1.
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TABLE 1
ESTIMATES OF DELAWARE VOUC AND NOy EMISSTION TA
AND REDUCTIONS FOR YEARS 2002 AND 2005
(UNITS IIN TONNS PER DAY IN PEAK OZONE SEASOT

............................................................ YEAR 2002 YE
DESCRIPTION vocC NO, Vo
Erission Tareet Tewels | 105.883 | 137082 1. 103.35
Current Control Projections 165043 188 069 17020

Surplus/Shortfalls in Reductions** 0.000 5164

*  Data are obtaited from Delaware 1995 draft plan,
** A positive number indicates surplus, a negative number indicates shortfall.

sAt the time of preparing the 1995 draft plan, Delaware planned to implement numerous control measures and regulations, in
addition to those already existing in the state, to meet the rate-of-progress requirements for VOC gedi@disd reductions.

Most of these control measures and regulations were implemented after the 1995 draft submittal. A list of these cagtrols, alon
with their implementation dates, is presented in Table 2.

All of the control measures in Table 2 have been adopted, except for four. The regipnah@ proposed in the 1995 draft

plan was promulgated in December of 1997, as Delaware Air Pollution Control Regulation 37 (hereafter referred as Regulation
37)8 This regulation has an implementation date of May 1, 1999. The Low Emission Vehicle (LEV) program is still being
negotiated with the automobile manufacturers. Delaware has committed to adopting a National Low Emission Vehicle (NLEV)
program. The Architectural and Industrial Maintenance (AIM) Coating regulation and the Consumer and Comn

regulation are also under negotiation with the manufacturers. Delaware will make use of these regulations if th

before development of Delaware’s final post-1999 RPP. By implementing most of the control measures and regt

2, Delaware has been able to show, in its 1999 Rate-of-Progress Plan recently submitted to EPA (See Footnote

and NQ emission targets in 1999 will be met successfully.

Based on the preliminary calculations conducted in the 1995 draft plan, Delaware projected shortfalls in the
emission reductions for 2002 and 2005 (Table 1). Therefore, in addition to all of the control measures listed in Ta
is committing to implement as many of the following steps as necessary to eliminate the projected shortfalls.

(1) Examination and Modification of Growth Assumptions

Delaware will re-examine the growth assumptions used in the 1995 draft plan when calculating VOC apd/or NO
emissions and reductions for the final 2002 and 2005 RPP. Delaware Air Pollution Control Regulation 37 (See Footnote 6) sets
NO,_emission allowances in the ozone season (i.e., May 1 through September 30) for large fossil fuel boilers or indirect heat
exchangers (with a heat input capacity of 250 mmBTU/hour or greater) and electric generating units (with a generator nameplate
capacity of 15 MW or greater). Since the Ngnission allowances become effective on May 1, 1999, all growth previously
assumed for the affected sources can be eliminated. For other sources, Delaware will compare the growth factors previously
assumed and used for calculating emission projections, with the actual growth trends shown in the emission inventories. Based
on the comparison, the projected growth factors can be modified to reflect the observed growth trends. Delaware believes that
such growth modifications will lead to more realistic emission projections for 2002 and 2005.

(2) Development of Rule Effectiveness Improvement Program

In the 1995 draft plan, Delaware adopted EPA’s default value of the Rule Effectiveness (i.e., 80%) to calculate the
control strategy projections for 2002 and 2005. Delaware will develop an enforceable program to improve the Rule
Effectiveness. Possible measures under consideration include the following: (a) for regulated sources: improvementlin personne
training, record-keeping, and compliance demonstration, and (b) for implementing agency: improving inspection personnel
training and record-keeping, increasing inspection frequency, and upgrading inspection level. Delaware expects, through these
measures, that the Rule Effectiveness can be improved to or above 90% which will lead to further \D@#sion reductions
from the regulated sources.

(3) Transfer of Emission Reduction Credits from Existing Controls in Sussex County
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TABLE 2

1551

DELAWARE VOC AND NOx EMISSION CONTROL MEASURES

IN 1995 DRAFT SUBMITTAL

CONTROL MEASURE

IMPLEMENTATION

DATE
POINT SOURCE CONTROL S
REASONABLY AVAILABLE CONTROL TECHNOLOGY (RACT) IN KENT COUNTY
Solvent Metal Cleaning May 31, 1995
Surface Coating of Metal Furniture May 31, 1995
Leaks from Synthetic Organic Chemical, Polymer, & Resin Manufacturing May 31, 1995
DELAWARE RACT REGULATIONS
Bulk Gasoline Marine Tank Vessdl Loading Facilities December 31, 1995
Synthetic Organic Chemicd Manufacturing Industry (SOCMI) Reector Processes and Didillation April 1, 1996
Batch Processing Operations April 1, 1996
Offset Lithography April 1, 1996
Aerospace Coatings April 1, 1996
Industrial Cleaning Solvents November 1, 1996
Non-Control Techniques Guideline (CTG) RACT May 31, 1995
Delaware NO,-RACT May 31, 1995
REGIONAL CONTROLS
Regional NO,-MOU May 1, 1999
FEDERAL RULES
Benzene Waste Rule Spring, 1995
OTHERS
Sanitary Landfills October 9, 1993
Irreversible Process Changes January 1, 1996
STATIONARY AREA SOURCE CONTROLS
RACT “CATCH-UPS’ IN KENT COUNTY
Solvent Metal Cleaning May 31, 1995
Cutback Asphalt May 31, 1995
DELAWARE RACT REGULATIONS
Stage | vapor recovery- gasoline dispensing facilities November 15, 1994
Emulsified Asphalt May 31, 1995
Motor Vehicle Refinishing April 1, 1996
Offset Lithography April 1, 1996
Aerospace Coatings April 1, 1996

Stage |l Vapor Recovery Systems

November 15, 1994

NEwW RACT REGULATIONS
AIM Coating
Commercial/Consumer Products

To be determined
To be determined

OTHER DELAWARE REGULATIONS

Open Burning

February 8, 1995

OFF-ROAD MOBILE SOURCE CONTROLS

Reformulated Gasoline

New Emissions Standards for Spark Ignition Engines

New Emissions Standards for Compression Ignition Engines
New Emissions Standards for Marine Engines

January 1, 1995
EPA-Court Ordered
EPA-Court Ordered
EPA-Court Ordered

ON-ROAD MOBILE SOURCE CONTROLS

Federal Motor Vehicles Control Proaram (FMVCP) and Reid Vapor Pressure (RVP)
Tier | Vehicle Emissions Standards
a. Basic Inspection and Maintenance (I/M) in Kent County
b. Anti-Tampering Program (ATP) and Pressure Test in Kent County
ATP and Pressure Test in New Castle County
Reformulated Fuel
LEV Program

Pre-1990
Model Year 1994
January 1, 1991
January 1, 1995
January 1, 1995
January 1, 1995
November, 1999
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Delaware will transfer emission reduction credits from Sussex County (originally classified as a marginal
nonattainment area) to the two severe nonattainment counties, i.e., Kent and New Castle Counties. With respect to Kent and New
Castle Counties, Sussex County meets the geographical requirements for the credit transfer under the current EPA proposal.
namely, not farther than 100 km for VOC sources and 200 km fosdi@ces (See Footnote 5).

(4) Expansion of List of Sources Covered by Regiona| R@ntrol Rules

In both Kent and New Castle Counties, there are fossil fuel boilers (or indirect heat exchangers) currently not covered
by Regulation 37 because their heat input capacities are not exceeding the standard set forth in the regulation (i.e J250 mmBT
hour) (See Footnote 6). However, these boilers are significaneidiSsion sources. Delaware will, when necessary, add these
boilers to the list of sources covered by Regulation 37 to produce furtheeri€sion reductions in Kent and New Castle
Counties.

(5) Development of VOC Cap/Reduce Program for Large Point Sources

This enforceable program will set certain VOC emission limits (i.e., caps) for large point sources in Kentand New Castle
Counties during the ozone season (May 1 through September 30). The program is still in the early stage of consideration, and
can be designed to produce varying VOC emission reductions depending on the size of the credit shortfalls in 2002 and 2005.

(6) Implementation of High-Enhanced Inspection and Maintenance Program

According to EPA, implementation of the high-enhanced Inspection and Maintenance (I/M 240) program could
produce as much as 32% and 11% reductions in mobile source VOC aenhiN§lons, respectivetyDelaware will implement
the I/M 240 (or equivalent) program in Kent and New Castle Counties on or before 2002 or 2005, whichever is appropriate, if
the program becomes necessary for achieving the adequate rates of progress.

Delaware is confident that the methods and control measures proposed above will enable the State to eliminate all rate-of-
progress emission reduction shortfalls in 2002 and 2005. Delaware commits to implementing, before 2002 or 2005 whichever
is appropriate, all or a portion of the above measures depending on the actual needs. Delaware will submit to EPA fililly-adopte
post-1999 Rate-of-Progress Plans before the end of 2000. The plans will contain (a) target calculations for the milestone yea
of 2002 and 2005, and (b) control measures and regulations adopted as necessary to achieve the rate-of-progress requiremern
for 2002 and 2005.

PART 3
ATTAINMENT DEMONSTRATION

3.1 rone AIR QuALITY MODELING
3.1.1 Modeling Process

The general modeling strategy is to select three historical episodes during which the 0zone NAAQS was exceeded in the area an
model these as base cases. The selected episodes should be representative of different meteorological regimes strongl
associated with high ozone events. The modeling system, consisting of emissions models, meteorological models, as well as
ROM and UAM, is tested with the base cases to assure that it accurately simulates those episodes. Finally, using the base-cas
meteorological regimes, projected emissions and emission control strategies are used to simulate future ozone levels. The
attainment criteria require that UAM simulations based on implemented local and regional emission controls result in no
exceedances of the 0zone NAAQS anywhere in the modeling domain. The overall modeling process is outlined below.

i. Episode Selection
From the historical period of nonattainment classification (1987-1991), the multi-state UAM Technical Committee
chose the following episodes for modeling: July 6-8, 1988; June 14-15, 1987; and July 18-20, 1991. During these periods, ozone
monitoring devices in the Philadelphia area indicated ozone levels above the NAAQS. In addition, these days represent two
meteorological regimes conducive to ozone formation in the region. The 1988 and 1991 episodes occurred under conditions of
a southwesterly wind, which is typical of most high ozone episodes in the Philadelphia area. During the 1987 episode, a high
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pressure system was located west of the area. Unfortunately, the ROM output necessary to establish boundary conditions for out
modeling domain is not available for this episode. Therefore, the 1987 episode could not be used to analyze future control
strategies.

i. Domain Selection
The domain or spatial extent to be modeled includes as its core the nonattainment area. Beyond this, the domain intludes enoug
of the surrounding area such that major upwind sources fall within the domain and emissions produced in the nonattainment area
remain within the domain throughout the day. Definition of the Philadelphia UAM domain boundaries were based on trajectory
analyses of the July 1988 episode, and took into account considerations of consistency and alignment with adjacent UAM
modeling domains (New York and Maryland) and alignment of the regional ROM grid. The Philadelphia UAM domain includes
a small part of New York State, and larger portions of each of the states included in the Philadelphia nonattainmenterea (Figu
4).

[insert Figure 4]
* PLEASE cONTACT DNREC TO OBTAIN A COPY OF THIS FIGURE

iii. Model Input

UAM requires surface meteorological data including ambient temperature, humidity, atmospheric pressure, solar
radiation, and cloud cover. These data are routinely available from the National Weather Service (NWS) and other climatologica
data archives. The Philadelphia UAM domain includes 21 surface meteorological stations, and 26 more stations are located
within 1° of latitude and longitude of the domain perimeter. Additionally, UAM requires hourly estimates of the atmospheric
mixing height and a fully three-dimensional wind field. These two UAM inputs are modeled from upper-air temperature and
wind data. The Philadelphia domain includes only one upper-air station for meteorological model input, so data from three other
stations near the domain were used as well.

Emissions of ozone precursors (Néhd VOC) from point, area and mobile sources are inventoried by state
environmental agencies as part of the SIP process. The CAAA requires periodic inventories every three years beginning in 1990
until an area is redesignated to attainment. In order to model episodes occurring during non-inventory years, emisgons must b
backcast or forecast from existing periodic inventories. From 1990 state periodic inventories, ORC calculated emissions for th
1987, 1988, and 1991 episodes using the Emissions Preprocessor System (EPS2.0). Emissions from biogenic sources for eac
episode day were obtained from the ROM-UAM Interface System. EPS2.0 also includes a set of computer programs which
develops, from the state inventories, temporally and spatially distributed fields of chemically speciated emissions in UAM-inpu
format.

Finally, ROM outputis necessary as input to UAM for two purposes. First, the entire three-dimensional UAM grid must
be initialized with the chemical and physical condition of the atmosphere such asi®ntrations and temperatures. Second,
for each time-step of a model run, similar information must be provided at the horizontal and top boundaries of the UAM domain.
This information, identified as initial conditions and boundary conditions, is interpolated from the ROM predictions.
Information in ROM’s coarsely resolved grid (18.5 km horizontal resolution with 3 vertical layers) is interpolated to UAM'’s fin
grid (5 km horizontal resolution with 5 vertical layers) with the ROM-UAM Interface System.

iv. UAM
Beginning with the initial values of atmospheric constituents in each cell of the three-dimensional domain, UAM first
calculates the horizontal movement through the domain based upon the horizontal windfields, then emissions are injected and
the vertical movement of constituents is calculated. Finally, chemical transformations of constituents, including ozéme format
are calculated. This sequence of calculations is repeated for each timestep (usually about 5 minutes), each time ttarting with
results from the previous timestep, for the length of the episode.

In order to evaluate model performance, simulated ozone concentrations are compared with ozone measurements
recorded during the actual episode at monitoring stations throughout the domain. These comparisons are made to determine hov
well the model reproduces spatial and temporal features of the ozone field. In addition, sensitivity tests (systematjsaily cha
model inputs such as boundary conditions or mixing heights) are performed to investigate whether the model is responding in
a logical fashion. Modifications to UAM model inputs or elements of the UAM itself may be necessary to meet model
performance criteria.
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Once it has been determined that the UAM is performing adequately, it can be used to evaluate proposed emission
control strategies. Boundary emissions simulated with ROM (based on new control strategies), as well as changes in emissions
within the domain are combined with meteorological conditions from the base cases to simulate ozone concentrations. The
identification and selection of control strategy scenarios is the responsibility of a coordinating committee of reprefentatives
states sharing the UAM domain. The scenarios must be consistent with each state’s SIP. Coordination with the control strategy
committee responsible for ROM simulations is also imperative for reliable simulations.

3.1.2 Modeling Progress

Through the EPA, Delaware, Maryland, Pennsylvania and New Jersey have contracted with the Ozone Research Center to
perform the UAM portion of the Philadelphia area’s ozone attainment demonstration. The Modeling Protocol, which outlines
proposed procedures for the investigation, data sources, and committee structure, was approved in September of 1992.

Following these guidelines, the ORC selected the base-case episodes and domain described above. They have acquired the ¢
quality data, meteorological data, ROM output and 1990 state emission inventories necessary for modeling the base cases. Poin
and area emissions from the state inventories were forecast and backcast to the appropriate episode years. Mobile sourc
emissions and biogenic emissions (from ROM) had already been estimated for actual episode days. ORC has performed
numerous UAM runs seeking the optimal combination of domain, windfields, and mixing-heights for accurately representing
ozone patterns in the Philadelphia area.

Difficulty with the domain extent arose because of the proximity of major metropolitan areas in the Northeast. Due to ROM'’s

low spatial resolution, UAM boundary conditions based on its simulations are more diffuse than actual emissions, particularly
when large point sources are involved. For example, emissions from a point source attributed to a ROM grid cell (18.5 km on
a side) are eventually distributed to multiple UAM cells (5 km on a side); thus, emissions which should be allocated to one cel
are spread across many cells. A solution to this problem is to expand sufficiently the UAM domain to include large pa@int source

near its edges. With large point sources associated with New York City and Baltimore adjacent to the Philadelphia UAM domain,
this entails extending the domain in all directions.

While expanding the domain improves model performance in this case, it also presents other problems, such as increased deman
on computer resources. Another technical problem has to do with demonstrating attainment of the ozone NAAQS which requires
that no cell in the UAM domain exceeds the standard. Specifically adding areas because of their large emissions directly
confounds our ability to meet this requirement. The ORC compromise solution has been to define a modeling domain which
includes the high emission areas of Maryland and New York City for improved model performance, but only consider a subset
of that as the regulatory domain required to meet the standard.

Finding an acceptable combination of meteorological models has been more difficult. ORC has tested both fixed and spatially-
varying mixing heights calculated with two different models, as well as windfields derived in two different manners. Heach of t
model combinations had strengths and weaknesses having to do with conservation of momentum across the domain boundary
resolution of small-scale features, and verifiability. No resolution has been indicated by ORC.

Another issue bearing on the meteorological inputs being generated for UAM again has to do with the close proximity of major
metropolitan areas in the Northeast. The UAM domains for the Baltimore/Washington area and the New York City area both
overlap with the Philadelphia domain. Various problems could arise if the area common to two domains differ significantly;
therefore, consistent UAM inputs in common areas are important. A comparison between meteorological UAM inputs for the
1988 episode generated by the same procedures with the same meteorological data in the overlapping area showed significan
differences in the area common to the Philadelphia and New York City domains. Modeling this same episode has been
determined intractable for the Baltimore/Washington UAM domain (which includes Delaware) and has been abandoned. Again,
ORC has not indicated a resolution to this issue.

Finally, ORC has tested procedures for modeling future-year cases and emission control strategies. Because projection factor:
for estimating future year (2005) emissions from 1990 emissions inventories were not available from the individual state
agencies, ORC obtained emissions from ROM projections based os E¥B88 interim inventory. Three emission control cases

were tested based on preliminary UAM configurations for the 1988 and 1991 base cases. Future year runs cannot be performec
for the 1987 episode because appropriate ROM output is not available. To address the issues of transport, simulations were als
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performed with OTAG boundary conditions and State projected emissions inventory data for 2005 for the July 1991 episode.

The model has been shown to perform adequately in predicting known monitored ozone concentrations for the CMSA from
emissions and meteorological data. Modeling for expected emissions reductions in 2005 after the application of CAAA-
mandated and state-specific controls show substantial reductions in the spatial extent of nonattainment in the CMSA.
Consequently, reductions in peak ozone concentration, persistence and severity are observed.

3.1.3 Modeling Results Performed by ORC in 1995

In 1995, the ORC performed photochemical grid modeling to assess the impact of the CAAA controls and two OTC control
strategies—strategies C and E2. The details of modeling are as follows.

i. Models Employed in Attainment Demonstration

Two types of models are used for the attainment demonstration of the Philadelphia CMSA. They are the Urban Airshed
Model (UAM V) currently approved by the EPA for use in SIPs, and the Regional Oxidant Model (ROM 2.2), the model
approved by the EPA for regional assessment and also to provide boundary condition inputs for the UAM V. UAM IV was
employed to model the Philadelphia CMSA, whereas the ROM2.2 was used to model all of the Northeast states. The modeling
of ROM 2.2 for the Northeast was completed by the EPA and a state/EPA/industrial cooperative called the Modeling Ozone
Cooperative Association (MOCA). More recent models, like UAM V, can handle both local scale attainment demonstrations
while still including large regional areas.

ii. Domain Definition
Modeling domain consisted of 52 x 59 griflsyith each grid 5 km x 5 km in each horizontal direction, as shown in
Figure 4. However, a subset of the 52 x 59 cell domain, that excludes five rows of cells at the north and four colusins of cell
at the east boundary of the domain was selected as the regulatory domain to focus the evaluation of the model and assessme!
of the effectiveness of control strategies. Figure 4 also shows the location of air quality monitoring stations in théapmein.
5 shows the nesting of the Philadelphia modeling domain grid within the regional ROM grid.

[insert Figure 5]
* PLEASE cONTACT DNREC T0O OBTAIN A COPY OF THIS FIGURE

iii. Episode Selection
Ozone episodes from 1987 to 1991 were classified in five meteorological regimes, and the episodes in each regime were
ranked according to their severity. Air quality data extracted from Aerometric Information Retrieval System (AIRS) were used
for ranking of the episodes. Then episodes were examined and selected for modeling. Although one or more episodes from eact
meteorological regime should be modeled, limitations in time and resources, and availability of ROM simulations required
limiting the number of episodes to be modeled to three, as listed in Table 3. All the three episodes were modeled tasthe base
however ROM future base case and control strategy simulations were not available for the 1987 episode.

TABLE3
EPISODES SELECTED FOR MODELTNG
EPISODE MODELING DATE METEOROLOGICAL RE
7-8 July 1938 Eegime I (South/Southwest Winds)
15 June 1987 Eegime T (High Pressure Morth or W
19-20 July 1291 Eegime I (South/Southwest Winds)

s Choice of Episodes

EPA provided guidance in two of its documéhtdregarding the selection of episodes to be used for modeling purposes in an
attainment demonstration. The 1991 Guidance states that the modeling be based on several episodes reflecting meteorologics
conditions conducive to high ozone concentrations, and it also states that consideration should be given to modelirgy less sever
episodes. The latter choice provides a comprehensive look at the effectiveness of emission reduction strategies on less sever
exceedance days. The Guidance suggests that one or more episodes during which the ozone exceedances were most “pervasiv
be considered. The 1996 Guidance offers the use of rankings of the meteorological ozone forming potential performed by Cox
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and Chif4in selecting episodes to be modeled. The results of Cox and Chu’s analysis for various Northeast urban areas are
listed in Table 4. The numbers in the Table 2 reflect the severity of 0zone forming potential for each of years betwedn 1953 an
1993. As can be seen in the Table 4, 1988 was the worst year for the Philadelphia area representing the extreme severity of th
episode; 1991 and 1993 are ranked'aarfl 9" respectively, indicating that these two years are relatively severe years. The
frequency of repetition of conditions like the 1988 episode to the Philadelphia area is predicted to be low. Based otethe form

in Cox and Chu, (1996), the return time is on average once every 62 years, whereas the 1991 and 1993 conditions are expecte
to be more frequent, with return times of 15 and 5 years, respectively. Based on an OTAG Draft modeliighregsargmer

of 1995 would also rank high in ozone forming potential severity.

iv. Meteorological and Air Quality Inputs
Meteorological Data
Meteorological conditions such as wind speed, wind direction, cloud cover, solar radiation and temperature were obtained from
a variety of sources, but primarily from National Weather Service (NWS) meteorological stations.

Air Quality Data
AIRS data were not only served as a basis for the selection of modeling episodes, but are also used for assessirgf the ability
the model to replicate an historical episode.

Boundary and Initial Conditions
Initial conditions are obtained by performing vertical and horizontal interpolation from the ROM values to derive those at all
UAM cells. Boundary conditions are based on the average of the three ROM cells which are adjacent to the UAM lateral cells.

v. Treatment of Wind Fields
Simulations of the base case episodes were performed with both ROM-derived wind-fields and wind-fields from the
diagnostic wind model (DWM). The statistical performance of UAM for these runs is presented in summary in a following
section.

vi. Treatment of Mixing Heights
Simulations of all base case episodes were performed with both ROM-derived wind-fields and wind-fields from DWM.
The statistical performance of UAM for these runs is presented in a later section.

vii. Treatment of Mixing Heights
Mixing height (“diffusion break”) fields for each day of the episodes under consideration were obtained using the
RAMMET-X and MIXEMUP codes.

viii. Emission Inputs
Except for Delaware which provided its backcasting projection factors, Bureau of Economic Analysis (BEA) factors
were used to adjust the states 1990 base emissions to the episode years. EPS2.0 was used to develop spatially and tempora
speciated ozone precursor emissions for the episode days from county-level base emissions inventories.

ix. Base Case Performance Evaluation
The performance of all base-case simulations for ground-level ozone predictions was evaluated using the data form the
air quality monitoring stations in the domain. Results of statistical model performance satisfy the criteria outlined®By the E
In other words, the model does an adequate job of representing the distribution of ozone levels in the domain.

X. Future Base Cases and Control Strategies
State specific projections were provided by Delaware in 1995, but were not yet available from other states. Therefore,
the emissions projections from the base year to 2005 were based on the EPA interim inventory. Modeling was performed for three
scenarios, and the control strategies modeled in each of the scenarios are as follows.

2005 CAAA Base Case
Stationary source VOC controls expected from implementation of Titles | and IlI
Stationary source NQontrols
Reformulated gasoline
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TABLE 4
RANKS OF PREDICTED OZONE 99" PERCENTILES FOR NORTHEAST
URBAN CITIES: BALTIMORE, BOSTON, BRIDGEPORT, HARTFORD, NEW
YORK, PHILADELPHIA, PROVIDENCE, AND WASHINGTON D.C.

1557

YEAR | BAL BOS BRI HAR NEW PHI PRO | WAS | COMBINED
53 2 11 2 9 1 2 12 2 2.0
54 15 31 18 26 9 15 37 4 17.0
55 7 2 1 14 5 4 1 10 35
56 19 29 12 40 28 24 14 28 23.0
57 23 23 8 27 8 11 25 7 13.0
58 41 38 17 41 36 40 39 38 41.0
59 25 18 4 21 18 18 24 15 15.0
60 40 19 21 33 37 41 40 41 38.0
61 38 26 27 7 21 36 29 27 29.0
62 27 34 41 36 39 33 41 23 39.0
63 11 6 6 12 13 13 13 17 9.0
64 18 35 34 18 25 20 31 11 22.0
65 31 24 39 8 27 34 16 30 28.0
66 8 25 15 24 10 17 15 6 12.0
67 22 41 37 28 35 31 36 31 36.0
68 10 33 22 19 23 27 23 26 21.0
69 12 28 31 31 41 38 22 20 32.0
70 24 7 29 6 32 26 20 21 19.0
71 35 15 28 5 38 28 19 35 26.5
72 36 36 38 34 40 22 33 39 40.0
73 17 8 9 22 14 16 8 12 11.0
74 37 21 13 23 30 32 28 29 30.5
75 16 10 30 37 22 6 19 13 16.0
76 33 13 32 20 33 25 21 24 26.5
77 5 5 33 15 3 19 3 22 10.0
78 13 20 26 17 34 29 27 33 24.0
79 39 16 35 16 20 39 32 40 33.0
80 3 17 3 13 12 7 2 8 7.5
81 26 22 40 30 26 8 9 19 20.0
82 28 12 20 11 19 21 11 18 14.0
83 9 1 16 4 4 5 4 1 35
84 14 4 10 10 11 12 10 14 7.5
85 32 40 36 38 31 30 38 25 37.0
86 30 32 25 39 29 23 35 32 34.0
87 20 39 11 29 17 10 18 16 18.0
88 1 3 7 2 2 1 6 9 1.0
89 29 27 19 35 16 14 26 34 25.0
90 21 37 14 25 15 35 30 36 30.5
91 4 14 5 3 6 3 5 5 55
92 34 30 24 32 24 37 34 37 35.0
93 6 9 3 1 7 9 7 3 55
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Emissions standards on non-road engines
Emissions offsets and RPP requirements

OTC control strategy Hcontrols in addition to above)
Phase Il NQ RACT, i.e., a limit of 0.15 lb/mmBTU NGemission limit for combustion sources with design
capacities greater than or equal to 250 mmBTU/hr
Low Emission Vehicle (LEV) program

OTC control strategy Cis the same as Strategy E with the exception that the additional controls were applied
throughout the ozone transport region, rather than just the modeling domain.

xviii. Modeling Results
For the two episodes modeled of July 6-8, 1988 and July 18-20, 1991, UAM simulations were performed for the 2005

CAAA Base Case, OTC Control Strategy E and OTC Control Strategy C2. These simulations were not performed for the 1987
episode due to non-availability of boundary conditions from ROM. The first day of each episode is not shown because they
represent initial conditions before the effect of emissions is quantified. The modeling results for July 7-8, 1988 atérdepicte
Figures 6 and 7, and the modeling results for July 19-20, 1991 are depicted in Figures 8 and 9. As can be seen in,Figures 7, 8
and 9, Delaware shows attainment for the 1-hour ozone standard for the July 8, 1988 and July 19-20, 1991 episode days. Fron
Figure 6, itis clear that only a part of the New Castle County is in nonattainment. It is to be noted here that Julyepi8o#i888
is an atypical episode and is ranked as an extreme episode by the Cox and Chu analysis (see Table 4). Also it hast@be noted h
that the impact of transport from OTAG analysis is not modeled in these 1995 runs and the emissions projections for year 2005
are based on ERg\interim emissions inventory.

[Insert Figure 6]
[insert Figure 7]
[insert Figure 8]
[insert Figure 9]

* PLEASE cONTACT DNREC TO OBTAIN A COPY OF THESE FIGURES

To better describe the modeled results, besides the maximum ozone prediction, two metrics, persistence and severity
were introduced. These two metrics can be considered to be more directly related to population exposure of ozone. Therefore,
the analysis of these two metrics helps in assessing the efficacy of the control strategies being applied. Persistentemeasures
number of cells in the domain having ozone concentrations greater than 120 ppb summed up for 24 hours, and severity represent
the total concentrations of cells having ozone exceedance for 24 hours. The results of the UAM simulations of the modeling
domain for the July 1988 and July 1991 meteorologies are listed in Table 5. As can be seen from Table 5, the 2005 CAAA Base
Case control strategy reduces the ozone peak concentrations in the domain by 35 and 29 ppb for July 8, 1988 and July 20, 199!
episode days, respectively. The additional benefit from OTC control strategies C2 and CE is only a few ppbs. The reductions in
the ozone peaks for July 7, 1988 and July 19, 1991 are only a few ppbs. However, the reductions in persistence arel severity ar
significant for all days with the exception of July 19, 1991. As can be seen in Figure 6, the maximum ozone contourbk of 140 pp
are mostly concentrated at the northeast corner of the domain, reflecting high emission levels from New York City. Therefore,
less weight should be assigned to predictions in the northeast cells of the domain. For the three days (July 7-8, 1988, July 20
1991), the reductions in persistence are in the range of 81.0 to 84.9 percent, and the reductions in severity areah8herange
to 85.0 percent.
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TABLES

RESULTS OF UAM SIMULATIONS FOR THE PHILADELPHIA/NEW JERSEY
MODELING SCENARIO MaxMUM O, | PERSIST
DATE (pph) E
July 7. 1988 | Base Case 1988 125 417
"""""""""""" 2005 CAAL Base Case 179 107
....................... ity o -
....................... o o -
July 5, 1983 | Base Case 1933 213 823
"""""""""""" 2005 CAAAL Base Case 178 272
....................... - = "
....................... IR = =
Tuly 19, 1991 | Base Case 1951 156 63l
"""""""""""" 2005 CAAA Base Case 154 65¢
"""""""""""" OTC S G2 152 62*
....................... iR - -
Tuly 20, 1991 | Base Case 1951 190 405
"""""""""""" 2005 CAAL Base Case 161 147
........................ i o =
"""""""""""" OTC-CS-E 152 76¢

3.1.4 OTAG Control Strategy Metrics

The OTAG ranked the control packets from level 0, the least stringent (the reductions anticipated by the states through
implementation of their own measures through 1996 plus any federal measures by 2007), to level 3, the most stringent. Because
NO, controls have greatest effect on regional ozone transport, OTAG controls focused morg comfids, although the

identified VOC controls were used in OTAG strategy runs that applied VOC controls. The matrix included a total of five levels

of utility NO, controls

i Level 0, which was no additional controls beyond those required by states by 1996 and/or by the CAAA.

. Level 1, which reduced N@missions to the less stringent of 55% of the 1990 rate or a rate of 0.35 Ib/mmBTU.
. Level 2a, which reduced N@missions to the less stringent of 65% of the 1990 rate or a rate of 0.25 Ib/mmBTU.
. Level 2b, which reduced N@missions to the less stringent of 75% of the 1990 rate or a rate of 0.20 Io/mmBTU.
. Level 3, which reduced N@missions to the less stringent of 85% of the 1990 rate or a rate of 0.15 Ib/mmBTU.

The NQ rates identified above are for coal units; gas units were limited to 0.20 Io/mmBTU except at level 3 where the limit was
0.15 Ib/mmBTU. There were no divisions of level 2 for other sectors. For other point and area sources, control levels were
generally based on emissions rate, each level becoming more stringent. Non-road mobile source control measures included
federal engine standards for non-road sources, including locomotives, and limitations on emissions resulting from use of fuel
reformulation. On-road mobile source controls included the national low emission vehicle (NLEV) beginning at level 0 and
high-enhanced vehicle inspection and maintenance (E I/M) beginning at level 1.

3.1.5 UAM Simulations With OTAG Boundary Conditions Addressing Transport

With the conclusion of the OTAG analysis in 1997, the ORC carried out the modeling analysis only for July 18-20, 1991 episode.
The base case was performed with wind fields obtained from the Diagnostic Wind Model (DWM) and spatially varying mixing

heights obtained from MIXEMUP. Delaware, Pennsylvania and New Jersey furnished the ORC with 2005 projected emissions
data, and data for Maryland and New York were derived from the OTAG. EPA interim 2005 baseline emissions estimates were
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also used in the simulations. The state supplied projected emissions have the CAAA controls, control strategies from the
15% Plan, and any other known national, regional and local controls. The biogenic emissions were estimated by the OCC

using the BEIS1 model. The control strategies used in Delaware's attainment demonstration are listed in Table 6.
TABLE 6
DELAWARE’'S CONTROL MEASURESIN ATTAINMENT DEMONSTRATION
POINT SOURCE CONTROLS

RACT IN KENT COUNTY
Solvent Metal Cleaning
Surface Coating of Metal Furniture
L eaks from Synthetic Organic Chemical, Polymer, and Resin Manufacturing Equipment Creditable
DELAWARE RACT REGULATIONS
Bulk Gasoline Marine Tank Vessel Loading
SOCMI Reactor Processes and Distillation
Batch Processing Operations
Offset Lithography
Aerospace Coatings
Industrial Cleaning Solvents
Non-CTG RACT
Delaware NO, RACT
REGIONAL CONTROLS
Regiona NO, MOU
FEDERAL RULES
Benzene Waste Rule
OTHER DELAWARE REGULATIONS
Sanitary Landfills
Irreversible Process Changes
STATIONARY AREA SOURCE CONTROLS
RACT “CATCH-UPS’ IN KENT COUNTY
Solvent Metal Cleaning
Cutback Asphalt
DELAWARE RACT REGULATIONS
Stage | Vapor Recovery- Gasoline Dispensing Facilities
Emulsified Asphalt
Motor Vehicle Refinishing
Offset Lithography
Aerospace Coatings
Stage Il Vapor Recovery Systems
OTHER DELAWARE REGULATIONS
Open Burning
FEDERAL RULES
AIM Coatings
Consumer and Commercia Solvents
OFF-ROAD MOBILE SOURCE CONTROLS

Reformulated Gasoline
New Emissions Standards for Spark Ignition Engines
New Emissions Standards for Compression Ignition Engines
New Emissions Standards for Marine Engines
New Emissions Standards for L ocomotive Engines
ON-ROAD MOBILE SOURCE CONTROLS

FMVCP and RVP
Tier | Vehicle Emissions Standards

a. Basic /M in Kent County

b. ATP and Pressure Test in Kent County
ATP and Pressure Test in New Castle County
Reformulated Fuel
LEV Program
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Boundary conditions were obtained from the ROM 2005 Base Case that corresponds to the OTC-2005 Base Case, ROM 2005
Strategy E that corresponds to the OTC Strategy Run E, UAM 2007 BaselC that corresponds to the OTAG 2007 BaselC
simulation, and UAM 2007 Sensitivity 2 that corresponds to the OTAG Sensitivity Simulation 2 with level 3 controls applied to

all sources.

Simulations were performed with UAM-IV and OTAG boundary conditions as listed in Table 7 with EPA interim and State
projected emissions inventories. As can be seenin the Table 7, simulations were also performed for zero anthropogesic emission
maintaining the biogenic emissions at the same level.

TABLE 7
BOTNDARY CONDITIONS IN ATTATNMENT DERON

________________________________________________ EMISSIONS T3

BoUNDARY CONDITIONS EPA INTERIM STATE 2005
2005

TTALL 2007 BaselZ H #

TTAN 2007 Sensitivity 2 * H

EOM 2005 Base Case # 3

EOML 2005 Strategy E # pid

UAM simulations were performed for a suite of emissions inputs and boundary conditions. The results of the simulations are
illustrated in Tables 8 and 9.

TABLE S
RESULTS OF TAWM- IV SIMULATIONS FOR JULJ
"""" BounDARY [ Epossions | MaX1-Hr
CONDITIONS INVENTORY OZONE (pph) | PE
............................... Intenm ZI:II:Ij 1?31
TARM-W 2007 State 2005 1530
BaselC
................................ =— T
Anthropogenic
Interim 2005 168 8
UAL-V 2007 Fun2 | State 20035 149 5
............................... s =
Anthropogenic
Interim 2005 156 .5
'ROM 2005 Base State 2005 138 &
................................ = e
Anthropogernic
Interim 2005 1558
'FOM 2005 Strategy | State 2005 137 &
E
""""""""""""""""" Zero 10439
Anthropogernic
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TABLE 9

RESULTS OF UAM-IV SIMULATIONS FOR JULY 20, 199
....................................................................... M]

BOUNDARY CONDITIONS EMISSIONS MAX1-HER
INVENTORY QZONE PERSIS
(pph) NCl
Triterim 2005 167 3 18¢
TUAM-V 2007 BaselC State 2003 159 8 19:
....................................... e — e -
Interim 2005 158 4 ol
| UAM-V 2007 Run2 State 2005 149 7 g
...................................... T — e ]
Triterim 2005 160 2 15
'ROM 2005 Base State 2005 158 1 14t
....................................... T e ;
Triterim 2005 1516 o
ROM 2005 Strategy B State 2003 149 3 o0
....................................... S — — E

Daily Maximum Ozone Concentration Plots
Figures 10-25 illustrate the results of UAM through IV simulations performed with:
(a) EPA Interim 2005 Inventories
(b) State 2005 Inventories
(c) Zero Anthropogenic Emissions in the Domain
(d) Difference Plots of Daily Maxima of (a) - (b)

UAM Simulations for July 19, 1991 Episode

Figures 10 and 11 illustrate the results of simulations for boundary conditions from OTAG’s base case with the interign inventor
and state emissions data projected to 2005. Figures 12 and 13 illustrate the results of simulations for OTAG boundasy condition
from Run2 with the interim inventory and state emissions data projected to 2005. Figures 14 and 15 illustrate the results of
simulations for boundary conditions from ROM-2005 base case with the interim inventory and state emissions data projected to
2005. Figures 16 and 17 illustrate the results of simulations for boundary conditions from ROM-2005 Control Strategy E with
the interim inventory and state emissions data projected to 2005. All of these simulations show Delaware in attainment of the
1-hour ozone standard.

UAM Simulations for July 20, 1991 Episode
Figures 18 and 19 illustrate the results of simulations for boundary conditions from OTAG’s base case with the interign inventor
and state emissions data projected to 2005. Figures 20 and 21 illustrate the results of simulations for OTAG boundasy condition
from Run2 with the interim inventory and state emissions data projected to 2005. Figures 22 and 23 illustrate the results of
simulations for boundary conditions from ROM-2005 base case with the interim inventory and state emissions data projected to
2005. Figures 24 and 25 illustrate the results of simulations for boundary conditions from ROM-2005 Control Strategy E with
the interim inventory and state emissions data projected to 2005.

Simulation results illustrated in Figures 18 and 19 with boundary conditions from the OTAG base case are of little
significance as the OTAG base case does not take into consideration all the regional controls that mitigate the impact of
transported ozone into Philadelphia CMSA. Results illustrated in Figures 20 and 21 with boundary conditions from OTAG Run2
are of importance for the attainment demonstration. As can be seen in these figures, Delaware is showing attainmenirof the 1-ho
ozone standard. Figures 22 through 25 illustrate the simulation results for boundary conditions derived from the ROM base case
and control strategy E. As the ROM boundary conditions do not address sufficiently the issues related to transported ozone, th
results from these simulations are of little significance.
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[insert Figure 10]
[insert Figure 11]
[insert Figure 12]
[insert Figure 13]
[insert Figure 14]
[insert Figure 15]
[insert Figure 16]
[insert Figure 17]
[insert Figure 18]
[insert Figure 19]
[insert Figure 20]
[insert Figure 21]
[insert Figure 22]
[insert Figure 23]
[insert Figure 24]
[insert Figure 25]

* PLEASE cONTACT DNREC 10 OBTAIN COPIES OF THESE FIGURES
3.2 OZONE AIR QUALITY MONITORING AND TRENDS
3.2.1  Air Quality Monitoring in Philadelphia CMSA

The design value of the nonattainment area determines whether or not the area is in attainment. It is the fourth highest 1-hour
averaged measured o0zone concentrations over a period of three years. The criteria for attainment is that the average number ¢
1-hour exceedances of the standard over a three year period be less than or equal to one. This means that the noeattainment ai
is allowed three exceedances over a three year period. The criteria for attaining the standard is 124 ppb of ozone whereas thi
standard is set at 120 ppb.

The monitoring data for the Philadelphia CMSA show that the ozone concentrations have declined over the 1974-1997 period.
Also ozone concentrations at the individual monitors within the Philadelphia CMSA have declined over the 1974-97 period. In
spite of some hot summers, the overall downward trend in the Philadelphia CMSA seems to continue. The monitoring data seem
to indicate that emission reduction programs have been effective and made substantial progress in lessening the extent an
severity of ozone concentrations across the Philadelphia CMSA. The maximum design values for the Philadelphia CMSA are
illustrated in Figure 26.
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3.2.2  History of Ozone Exceedances

The number of days exceeding the ozone standard for Kent and New Castle Counties are depicted in Figure 27 for the period
1982-1997. As seenin the Figure, the exceptional host summers of 1983 and 1988 produced the highest ozone levels and numbe
of exceedances. Even with a very effective emission control program, it is difficult to avoid exceedances during the summers
of extreme heat.
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The stochastic and seasonal variations in the ozone monitoring data make it difficult to assess the effectiveness of control
strategies. Therefore, in order to determine the ozone trends, there is a need to separate meteorological influences from the
monitored data. The Department has begun such a study of trends in long-term ozone monitoring data using statistical smoothing
techniques. The study is complex, encompassing all domain-wide monitoring data, and will take several months to complete and
determine the impact of meteorological fluctuations on the ambient ozone levels.

INumber of Days Exceeding the 1-Hour Ozone Standard
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Figure 27. Mumber of Davs Exceeding the 1-Hour Orzone Standa
in Kent and New Castle Counties.

3.2.3 Trends in Ozone Monitored Data in Kent And New Castle Counties

Here we provide a much simpler trend analysis focusing on Delaware only. The fourth high one-hour ozone concentrations for
monitors in Kent, New Castle and Sussex Counties are plotted and shown in Figures 28, 29, and 30, respectively. A downward
trend in ozone concentrations can be seen in these two figures. The poor correlation seen in Figures 29 and 30 is due to the
meteorological influences.
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3.3 ATTAINMENT DEMONSTRATION AND RELATED ISSUES

This section of the document demonstrates attainment of the one-hour ozone standard in Delaware based on the premise the
UAM modeling available to date shows attainment of the one-hour ozone standard for all counties in Delaware. Also trends
analysis of the ozone monitoring data shows significant improvement in the air quality not only in Delaware but also in the
Philadelphia CMSA. Control measures resulting from IS@® Call as a result of OTAG analysis further help the Philadelphia
CMSA in progressing toward attainment and eventually maintenance of the 1-hour ozone standard in the CMSA. However,
continued reliance on federal measures, including AIM coatings, consumer solvents, Tier Il standards is necessary for
progressing toward attainment of the 1-hour ozone standard.

3.3.1 Findings of OTAG Analysis

The purpose of the OTAG study is to assess the transport of ozone and its precursors and also to determine the aifitpuality bene
from national and regional control measures. OTAG performed three types of modeling: (1) basecase modeling, to evaluate the
performance of the model; (2) sensitivity modeling, to assess the response of the model to changes in 0zone precursor emissions
and (3) strategy modeling, to estimate the air quality impact of specific control measures. State-of-the science madels and da
bases were used for simulating the physical and chemical processes involved in the formation and transport of ozone and
precursor species over multi-day episodes and regional scales. OTAG chose four specific episodes for model simulations. These
are: July 1-11, 1988; July 13-21, 1991; July 20-30, 1993; and July 7-18, 1995. During each episode, high ozone concentrations
were observed in much of the eastern United States. Each of the episodes represent somewhat different characteristics in term
of transport and spatial extent of 0zone concentrations. The 1988 and 1995 episodes featured high ozone concentrations in thi
in the Northeast, Midwest, and Southeast with wind regimes that provided the meteorological potential for intra- and inter-
regional transport.

OTAG selected UAM-V, the state-of-science computer-based ozone model for the simulations. The model simulated ozone
concentrations based on information about ozone precursor emissions, weather conditions, and relevant atmospheric and
chemical processes. The modeling region covered most of the eastern half of the United States (from Texas to the Dakotas anc
from Maine to Florida), see Figure 3, and was large enough to capture the weather systems and include all possible.source area:
Model grid resolution (12-km grid cells) was adequate to provide a reasonable representation of ozone concentrations on a
regional scale and the response in ozone concentrations due to VOC amahili€ons reductions.

The findings of the OTAG modeling are as follots:

* Basecase modeling showed reasonably good agreement between simulated and observed surface ozone concentration:
with no large positive or negative biases. However, based on limited aircraft measurements, the model underestimated
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observed ozone concentrations aloft, which suggests that the model may be underestimating transport.

* NO, emissions reductions are more effective than VOC emissions reductions in lowering ozone concentrations on a
regional scale; NQreductions decrease ozone domainwide, while VOC reductions decrease ozone only in urban areas.

* Both elevated and low-level N@missions reductions are effective in lowering ozone concentrations on a regional
scale.

* More NO, emissions reductions result in more ozone benefits.

* Regional NQ emissions reductions due to the CAAA controls, as well as possible OTAG controls, will reduce ozone
and ozone precursors on a regional scale but may not be sufficient to provide for attainment of the 1-hour ozone standard
throughout the eastern United States.

¢ Ozone reductions in a given region are most influenced by emissions reductions in that same region but are also
influenced by emissions reductions in upwind regions.

* There are several different scales of transport: inter-city, inter-state, and inter-regional. Spatial scales are farther in th
North than in the South.

* The magnitude and spatial extent of the 8-hour concentration differences are similar to 1-hour concentration
differences. This suggests that a regional strategies designed to help a 1-hour standard will also help meet an 8-hour
standard.

The UAM simulation results of the Philadelphia CMSA with OTAG boundary conditions are already presented in the foregoing.
Its worth looking at the results of OTAG simulations, particularly the peak ozone plots for strategy run 2. The results of the
simulations are illustrated for July 1991, July 1993 and July 1995 episodes in Figures 31-32, 33-35, and 36, respedctively. As ¢
be seen in these figures, the OTAG runs show Delaware in attainment, although other parts of the Philadelphia CMSA do not
show attainment. This information is consistent with our hypothesis that the Delaware portion of the Philadelphia CMSA can
demonstrate attainment of the 1-hour ozone standard.

3.3.2  Additional Findings of UAM Modeling For Philadelphia CMSA

As already mentioned in the foregoing, the UAM-IV simulations performed with the OTAG boundary conditions for the July
1991 episode for the Philadelphia CMSA confirm that OTAG controls will not be sufficient to achieve the 1-hour ozone standard
in the Philadelphia CMSA. In other words additional reductions both upwind and within the modeling domain are necessary for
attaining the standard in the CMSA.

UAM sensitivity simulations were also performed for the modeling domain of Philadelphia £€M&A ROM initial and

boundary conditions from ROM simulations. The ozone episode considered for this study was July 6-8, 1988, which was
characterized by high ozone levels throughout the northeastern part of the United States, and the observed ozone maximurr
within the domain was 210 ppb on both July 7 and 8. From performance evaluation studies of different base cases, a combination
of wind fields from the Diagnostic Wind Model and spatially varying mixing heights from the MIXEMUP algorithm was chosen

for use. For this study, two sets of emissions inputs, the EPA 1988 interim emissions inventories and 1990 state base year
emissions inventories backcasted to 1988, were used. Contour plots of daily maximum ozone concentrations for the basecase
simulations of July 7 and 8, 1988 show the ozone plumes to be located around the areas of northwest of Philadelphia and north
of New York City. In order to gain understanding of the problem, the modeling domain was divided into four subdomains, and
the effects of NQvs. VOC reductions were further examined separately for each subdomain.

Subdomains 2 and 3 are centered around major metropolitan areas while subdomains 1 and 4 contain mostly suburban and rurz
areas. Northeastern Pennsylvania is included in subdomain 1, while northern New Jersey, New York City, and a part of New
York state north of the city are included in subdomain 2. Most of the southeastern Pennsylvania, parts of Maryland, aead Delawa
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are included in subdomain 3, and subdomain 4 contains the southern half of New Jersey.

The findings of the analysis for the domain and subdomains are as follows:

* There is significant transport of both ozone and precursors from the southern and western boundaries of the domain.

* Ozone predictions from the ROM Matrix simulations for the domain show that both VOC gnedu@tions tend to
uniformly decrease the domain-wide ozone maxima.

* VOC reductions are effective in reducing exposures to higher concentration levels, whileddQions become
effective when a lower target level (i.e., 80 ppb) is set.

* NO, reductions in subdomain 2 appear counter-beneficial in reducing peak ozone concentrations.

* Insubdomain 3, at all levels of VOC reductions, reductions intii@ to uniformly decrease the maximum ozone.
* Subdomains 1, 3, and 4 show uniform reductions in peak ozone predictions for all leve|saofdN@C reductions.

* The magnitudes of peak ozone predictions are lower in the rural subdomains than in the urban portions.

* NO, controls localize the ozone maxima while VOC controls tend to uniformly reduce the maxima levels.

The findings of this analysis are directionally consistent with those of the OTAG analysis. Therefore, the VOCeamigdiahs
reductions in Delaware should be accelerating the attainment of the 1-hour ozone standard of the Philadelphia CMSA.

333 EPAsNOQ,SIP Call

Based on Section 110 the CAAA, the EPgroposed a NCBIP Call for 22 states and District of Columbia on November 3, 1997.

The SIP Call ensures that the N®missions reductions are achieved from the affected States in order to mitigate transport of
ozone and NQacross state boundaries in the eastern half of the United States. In the SIP Call, EPA proposed appropriate levels
of NO, emissions that each of the affected States will be required to achieve. Therefore, each affected state will be required to
reduce NQemissions to levels specified in the SIP Call. The SIP Call requires the affected States to implement necessary controls
by September 2002. However, EPA is soliciting comments on the range of implementation dates from September 2002 and
September 2004. The SIP Call also requires that the mandated budgets be met by the end of year 2007, by which time additiona
reductions from various federal measures will also be achieved. The EPA believes that requiring implementation of the upwind
controls, and thereby mandating upwind reductions, by no later than these 2002-2004 dates, is consistent with the attainment
schedule for the downwind areas. Because the downwind areas depend on upwind reductions to reach attainment, mandating
upwind controls on a schedule consistent with downwind attainment requirement is appropriate. Within 12 months after
publication of rulemaking, States, including Delaware, will be required to adopt and submit SIPs explaining how they will meet
the set statewide emissions budget in order to mitigate the ozone transport problem.

3.3.4  Provisions of Section 182(j) of the CAAA

Kent and New Castle Counties of Delaware are part of the Philadelphia-Wilmington-Trenton severe ozone nonattainment area,
and therefore, part of a multi-state ozone nonattainment area. As discussed in the foregoing, Delaware is able to demonstrate
attainment of the 1-hour ozone standard for its part of the multi-state nonattainment area, but fails to demonstratedafttainment
the whole regulatory domain. Therefore, under the provisions of section 182(j) of the CAAA, the Department is hereby
petitioning the EPA Administrator to make a finding that Delaware would have been able to demonstrate attainment of the whole
CMSA but for the failure of other States in the CMSA to implement all measures required under section 182. Such a finding
would exempt Delaware from the provisions of Section 179 relating to sanctions.

3.3.5 Delawars Commitments and Recommendations for Continued Support of Federal Measures

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




1568 PROPOSED REGULATIONS

As already mentioned in the foregoing, Delaware provided demonstration of attainment of the 1-hour ozone standard for its
portion of the Philadelphia CMSA; however, Delaware could not provide attainment of the standard for the whole CMSA. The
Department believes that Delaware will have to commit to additional control measures to mitigate the transport of ozone and its
precursors to its downwind area in the CMSA, thereby helping the attainment of the standard in the CMSA, ehhisditihis
reductions resulting from the 110 SIP Call, and any additional VOC anei@sions reductions as a result of commitments

from rest of the CMSA will help the CMSA progress toward the attainment of the standard.

The Department believes more upwind reductions coupled with reductions in the Philadelphia CMSA will help attain the 1-hour
ozone standard of the CMSA. The Department also believes that continued support of federal measures is critical in attaining
the standard. The Department commits to certain control measures, as determined necessary to attain the standard in the CMS/
These measures are listed in Table 10.

TABLE 10
DELAWARE’S COMMITMENTS FOR ATTAINING THE OZ0]
CONTROL MEASURES
Eule effectiveness improvements
Development of VOO capireduce program from large point sources
Implementation of high-enhanced inspection and maintenance progra

Expansion of regional WO, MOT universe

The Department believes that continued support of the federal measures is critical for attainment of the 1-hour ozone standard
in the Philadelphia CMSA, and it encourages, besides the measures proposed for OTAG Modeling RUN 2, support of the
following federal measures.

TABLE 11
FEDERAL MEASTURES TO HELP ATTATN THE ST
FHILADELPHI A CMSA
FEDERAL MEASURES
Tier I tailpipe emizsions standards with stringency beyond 1T
Mational open burning ban during the pealk czone season

Stringent standards for architectural and maintenance (AT ¢
Stringent standards for consumern/commercial products
Stringent standards for autobody refinizhing

Stringent standards for phase I reformulated gasoline (BEF 3)
Stringent standards for phase I small engines

Stringent standards for marine engines

Stringent standards for heavy duty highway wehicles
Stringent standards for nen-road diesel engines
Stringent standards for locomotives

3.3.6  Conclusion

The Department successfully demonstrated that Delaware could demonstrate attainment of the 1-hour ozone standard for its
nonattainment portion of the Philadelphia CMSA for the July 1991 episode. The OTAG run 2 modeling results for the July 1991,
July 1993 and July 1995 episodes demonstrate that Delaware will be in attainment of the 1-hour ozone standard. The trends
analysis of the ozone monitoring data show a downward trend of the ozone concentrations for all monitoring stations.in the stat
Improvements of ozone air quality are observed from all monitoring stations in the Philadelphia CMSA. The Department
recognizes that more upwind emissions reductions coupled with reductions within the modeling domain will demonstrate
attainment of the 1-hour ozone standard for the Philadelphia CMSA. Control measures resulting fromSte Ciél are

critical for the Philadelphia CMSA in progressing toward the attainment and eventually maintenance of the 1-hour ozone
standard in the CMSA. The Department commits to several control measures, as determined necessary, to help other
nonattainment areas in the Philadelphia CMSA in progressing toward attainment of the ozone standard. The Department believes
that continued support of federal measures, including stringent Tier Il tailpipe emissions standards, is critical in degnonstrat
attainment of the standard for the Philadelphia CMSA. Finally, the Department is petitioning under Section 182(j) of the CAAA
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to obtain an exemption from the sanction provisions of Section 179 of the CAAA.

! Federal Clean Air Act, 4R).S.C.A. 7401et seq, as amended by the Clean Air Act Amendments of 1990, P.L. 101-549,
November 15, 1990

2 0zone Attainment Demonstrations, Mary D. Nichols, Assistant Administrator for Air and Radiation, U.S. EPA, Washington,
D.C. 20460, March 02, 1995.

3 EOHSI is a joint venture of Rutgers, the State University of New Jersey and the University of Medicine and Dentistry, New
Jersey.

*Guidance for Implementing the 1-Hour Ozone and Pre-Existing RMAQSwith an attached memo from Richard D. Wilson,
Acting Assistant Administrator for Air and Radiation, December 23, 1997.

5 The core parts of the OTAG domain consists of the following states: Alabama, Connecticut, District of Columbia, Delaware,
Georgia, lllinois, Indiana, Kentucky, Maine, Massachusetts, Maryland, Michigan, Missouri, North Carolina, New Hampshire,
New Jersey, New York, Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Vermont, Virginia, Wisconsin, West
Virginia.

5 The Delaware 15 Percent Rate-of-Progress Plaelaware Department of Natural Resources and Environmental Control in
Conjunction with Delaware Department of Transportation, Dover, Delaware, February, 1995.

"The Delaware 1999 Rate-of-Progress Plan for Kent and New Castle Coldlas/are Department of Natural Resources and
Environmental Control in Conjunction with Delaware Department of Transportation, Dover, Delaware, December, 1997.

® Delaware Air Pollution Control Regulation 37: N®udget ProgramDelaware Department of Natural Resources and
Environmental Control, Dover, Delaware, December 18, 1997.

91/M Briefing Book EPA-AA-EPSD-IM-94-1226, Office of Air and Radiation, U.S. EPA, Washington, DC, February, 1995.

10°0zone SIP Modeling Technical Support Documentation Summary for the New Jersey--Philadelphia CMSA Area, Ozone
Research Center Technical ORC-TR9502, EOHSI, April 1995.

11 Guideline for Regulatory Application of the Urban Airshed Model, EPA-450/4-91-013, EPA, 1991.

2 Guidance on the use of Modeled Results to Demonstrate Attainment of the Ozone NAAQS, EPA-454/B-95-007, EP, June
1996.

13 Cox, W.M. and S. Chu (1993), Meteorologically adjusted Ozone Trends in Urban Areas: A Probabilistic Approach,
Atmospheric Environment, 2781), pp.425-434.

14 Cox, W.M. and S. Chu (1996), Assessment of Interannual Ozone Variation in Urban Areas from a Climatological Perspective,
Atmospheric Environment, 3(pp.2615-2625.

15 OTAG, 1997: OTAG Draft Modeling Report, Regional and Urban Scale Modeling Workgroup, February 12, 1997.

16 Ozone Transport Assessment Group, Executive Report 1997

7 Georgopoulos, P.G., Arunachalam, S., and Wang S., Alternative Metrics for Assessing the Relative Effectivenessiof NO
VOC Emission Reductions in Controlling Ground-Level Ozalmjrnal of Air & Waste Management Associatidol.47,
pp.838-850, August 1997.

18 EPA, 40CFR Part 52: Finding of Significant Contribution and Rulemaking for Certain States in the Ozone Transport
Assessment Group Region for Purposes of Reducing Regional Transport of Ozone.
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DEPARTMENT OF E. All ammunition will be factory fresh—{eno re-
loady. s ho-hetHHeads—Ammunition-wittbe-P-or—+Pro—+P+
ADMINISTRATIVE SERVICES oo
DivisioN oF ProFEsSsSIONAL REGULATION
BoaARrRD oF EXAMINERS OF PRIVATE FE. The minimum passing score is 75%. All licenses
INVESTIGATORS & PRIVAT E SECURITY AGENCIES are valid for a period of one (1) year.
Statutory Authority: 24 Delaware Code,

. 11/04/1994-2 - NIGHTSTICK, PR24, MACE,
Section 1304(b)(3) (ZDGIC 1304(b)(3)) PEPPERGAS AND HANDCUFES

To carry the above weapons/items a security guard

f Pl\_lohce| IS hefeby glvendtga_t the goarq ofAExam_mer_s must have completed a training program on each and every
of Private Investigators and Private Security Agencies, Iy 550n/item carried, taught by a certified instructor

accordagtfdwith ESI'ICOTZJZ/I;"Q%Z clhalgj[er 13 ,prgpﬁseﬁepresenting the manufacturer of the weapon/item. Proof
to amen opted Rules -1 - Firearms FOoliCY, of these certifications must be provided to the Director of

11/04/1994-3 - Personnel Rosters and Job Assignmentst'he Board of Examiners. Under no circumstances would

111?4/%994"1.' Ur.wifo(rjms, Zatchesl, Ba/dg/es, Seals,a person be permitted to carry any other type weapon/item,
Vehicular Markings; and to adopt Rule 04/23/1998-11 - 055 first approved by the Director of the Board of
Use Of Animals. Any persons wishing to present views Examiners

may either submit them in writing or attend a public
hearing scheduled for 10?00am on Thursday, April 23,11/04/1994_3 - PERSONNEL ROSTERS AND JOB
1998 at the Delaware State Police Headquarters

i . ASSIGNMENTS
Conference Room, 1441 North DuPont Highway in Dover,
Delaware.

Anyone licensed under Title 24 Chapter 13 shall submit an
alphabetical personnel roster and ajob-assignsiterlist to
11/04/1994-1 - FIREARM'S POLICY the director of the Detective Licensirg-tSiection by the
first tenth of every monttAlphabetical personnel rosters shall
No person licensed under Title 24 ChapteiSE8tions  jnclude the full name, DOB, race. sec, expiration date, and

1315 & 1317 shall carry a firearm unless that person has firsposition code of each individual in your employ. For example:
passed an approved firearms course given by a Board

approveccertified firearms instructor, which shall include a pmark A. Smith 01/25/60 W M 01/25/99 SG

minimum 40 hour course of instruction. Individuals licensed Helen E. White 03/17/71 B F 03/17/00 EA

to carry a firearm must-eertify-atteastthree{3)times-a yeagohn F. Henry 05/23/43 B M 05/23/00 PI

by-a-Beard-approved-eeriified firearmsinstrudnot 2 james D. Willams 12/03/40 W M 06/30/99 MG

minimum of three (3) qualifying shoots per year, scheduledrrank G. Mongomer@7/24/55 B M 06/30/99 LH
E

on at least two (2) separate days, with a recommended 98nne L. Murray 10/20/40 V_V 06/30/99 CO
days between scheduled shoots. Of these three, there will be

one (1) mandatory “low light” shoot. Simulation is permitted g Security Guard

and it may be combined with a daylight shoot. EA Firearm’s
A. Firearms - approved type of weapons PI Private Investigator
1. 9mm MG Delaware Manager
2. .357 LH License Holder
3. .38 CcO Corporate Officer
B. All weapons must be either a revolver or semi-  job-assignmersite lists shall include the name, address,
automatic and must be double-action or double-action onlyanelocation that-each-empleyee-is-assigned-to-vamkl-the
and must be maintained to factory specifications. hours of coverage. For example:

C. Under no circumstances will anyone be allowed to

carry any type of shotgun or rifle or any type of weapon thatThe DuPont-Siténdustry
is not described herein. Barley Mill Road

2200 - 0600 Hours, Monday, Wednesday, and Friday
D. All individuals must qualify with the same type of

weapon that he/she will carry.
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11/04/1994-4 - RECORD BOOK: RIGHT OF INSPEC- 11/04/1994-7 - EMPLOYMENT NOTIFICATION
TION

It shall be the responsibility of each person licensed as a
All persons licensed under Title 24 Chapter 13 shall keepsecurity guard under Title 24 Chapter 13 to notify the Director
and maintain at their place of business, at all times, a bookf the Board of Examiners, in writing within 24 hours, if such
that shall contain the names and positions of all employeeperson is terminated or leaves one agency for employment
along with the location that each employee is assigned to workwith another or works for more than one security guard
This book shall contain all current personnel information andagency. Under no circumstances will a security guard be
at all times shall be current and up-to-date to include the lispermitted to be employed by more than two agencies at a
of weapons/items each employee is qualified to carry, thdime. It is also the responsibility for each licensed security
certification dates, scores and the serial number of the weapomjuard to advise his/her employer(s) of whom he/she is
item, if applicable. employed with (i.e. If a security guard is employed with two
security guard agencies, both employers must be made aware
of this fact as well as the Director of the Board of Examiners.)
11/04/1994-5 - UNIFORMS, PATCHES, BADGES,
SEALS, VEHICULAR MARKINGS AMENDED A. Employers Responsibility
04/17/97

A license holder of a private security agency shall notify

No person licensed under Title 24 Chapter 13 shall weathe Director within 24 hours, if an employee is terminated
or display any uniform, patch, or badge unless first approvednd/or ceases employment.
by the Board of Examiners. The use of “patrol” and/or
“officer” on any type of uniform, patch, badge, seal, vehicular 11/04/1994-8 - CRIMINAL OFFENSES
marking or any type of advertisement shall first be proceeded
by the word “security”. Under no circumstances shall a In addition to those qualifications set forth in Title 24
uniform, patch, badge, seal, vehicular marking, letterheadChapter 13 Section 1314, no person required to be licensed
business card or any type of advertisement contain the seal ainder this chapter shall be issued a license, if that person
crest of the State of Delaware, any state of the United State$ias been convicted of Assault Ill or Offensive Touching
the seal or crest of any county or local sub division, or anymisdemeanor within the last three (3) years.
facsimile of the aforementioned seals or crests.

11/04/1994-9 - PRIVATE INVESTIGATORS
A. Advertisement and other forms of publications:

A. A Private Investigator must not be a member or
No letterhead, business card, advertisement, or other forremployee of any Law Enforcement Organization, as
of publication including but not limited to uniforms, patches, defined by the Council on Police Training.
badges, seals, vehicular markings and similar items may be B. At the time of processing, a Private Investigator
used or displayed unless first approved by the Board ofnust provide proof of employment by a licensed Private
Examiners. No such items will be approved by the Board ifinvestigative Agency with the Private Investigator
the item will mislead the public by confusing the licensee application signed by the employer. The identification
and/or his/her employees with official law enforcement card will bear the employer’s name. Upon termination of
agencies and/or personnel. employment, the identification card is no longer valid. If
seeking employment with another licensed agency, the
All uniforms displaying a patch must contain an approvedPrivate Investigator must be re-licensed with the new
patch that is not generic in nature. The patch must have themployer and a new identification card will be issued as
name of the agency printed on it. in the previous procedure.
C. A licensed Private Investigator may only be
Auxiliary lights on vehicles, used for patrol, shall be employed by one licensed private investigative agency at
amber and/or clear only. Use of sirens is prohibited. a time.

11/04/1994-6 - QUALIFIED MANAGER 11/04/1994-10 - LICENSING FEES

A qualified manager cannot be employed by more than  A. Class A License - Private Investigative Agency
one company at the same time. For example; a person cannot In-State License Holder
serve as a qualified manager for two separate private security Individual - No Employees - Not Corporation
agencies and/or private investigative agencies. $230 for 2 years to expire June 30th of odd
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years $520 for 2 years to expire June 30th of odd years
$5,000 Bond $15,000 Bond

$1,000,000 Liability Insurance per occurrence
Corporation - Has Employees

$345 for 2 years to expire June 30th of odd years

$10,000 Bond

$1,000,000 Liability Insurance per occurrence
License Holder

$345 for 2 years to expire June 30th of odd yearsD.

Out-of-State
Individual and Corporation

$10,000 Bond

$1,000,000 Liability Insurance per occurrence
Office Manager

$1,000,000 Liability Insurance per occurrence

Office Manager
$345 for 2 years to expire June 30th of odd years
$10,000 Bond

Class D License - Armored Car Agency License
License Holder
Corporation - Has Employees
$345 for 2 years to expire June 30th of odd years
Banking Commissioner License
Title 5 Chapter 32 Section 3203

$230 for 2 years to expire June 30th of odd years04/23/1998-11 - Use Of Animals

$5,000 Bond

Class B License - Private Security Agency

The use of animals is prohibited in the performance

of private security activities.

In-State License Holder
Individual - No Employees - Not Corporation
$230 for 2 years to expire June 30th of odd years
$5,000 Bond
$1,000,000 Liability Insurance per occurrence
Corporation - Has Employees
$345 for 2 years to expire June 30th of odd years
$10,000 Bond
$1,000,000 Liability Insurance per occurrence
$10,000 Bond
$1,000,000 Liability Insurance per occurrence
Office Manager
$230 for 2 years to expire June 30th of odd years
Individual and Corporation

Out-of-State

License Holder
$345 for 2 years to expire June 30th of odd years
$5,000 Bond

C. Class C License - Private Investigative & Private
Security Agency

In-State License Holder
Individual - No Employees - Not Corporation
$345 for 2 years to expire June 30th of odd years
$10,000 Bond
$1,000,000 Liability Insurance per occurrence

Corporation - Has Employees
$520 for 2 years to expire June 30th of odd years
$15,000 Bond
$1,000,000 Liability Insurance per occurrence

Out-of-State
Individual and Corporation
License Holder
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Symbol Key

Roman type indicates the text existing prior to the regulation being promulditelérlined textindicates
new text added at the time of the proposed action. Language whieh-is $knikagh indicates text being deleted.
[Bracketed Bold language]indicates text added at the time the final order was issyBeacketed—striken
threugh] indicates language deleted at the time the final order was issued.

Final Reqgulations

The opportunity for public comment shall be held open for a minimum of 30 days after the proposal is published
in the Register of Regulations. At the conclusion of all hearings and after receipt within the time allowed of all written
materials, upon all the testimonial and written evidence and information submitted, together with summaries of the
evidence and information by subordinates, the agency shall determine whether a regulation should be adopted, amended
or repealed and shall issue its conclusion in an order which shall include: (1) A brief summary of the evidence and
information submitted; (2) A brief summary of its findings of fact with respect to the evidence and information, except
where a rule of procedure is being adopted or amended; (3) A decision to adopt, amend or repeal a regulation or to take
no action and the decision shall be supported by its findings on the evidence and information received; (4) The exact
text and citation of such regulation adopted, amended or repealed; (5) The effective date of the order; (6) Any other
findings or conclusions required by the law under which the agency has authority to act; and (7) The signature of at least
a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days from the
date the order adopting, amending or repealing a regulation has been published in its final form in the Register of

Regulations, unless such adoption, amendment or repeal qualifies asrganemender §1119.

DEPARTMENT OF comment. The Board, therefore, adopts the proposed Rules
ADMINISTR ATIVE SERVICES and Regulations without change. (A copy of the Rules and

Regulations is attached.)
DivisioN oF PrRoFeEssioNAL REGULATION
BoarRD oF VETERINARY M EDICINE IT IS SO ORDERED this 10day of March, 1998.

Statutory Authority: 24 Delaware Code,

Section 3306(a)(1) (2@el.C.3306(a)(1)) Dr. William C. Wade, President

Dr. Caroline Hughes
Mr. Louise Goorland
ORDER Dr. William F. Moffett

Ms. Peggy Swygert
The Delaware Board oWeterinary Medicine

(hereinafter “the Board”), after proper notice was given, DELAWARE STATE BOARD OF VETERINARY

held a hearing at 1:00 p.m. on January 20, 1998 in the MEDICINE
Cannon Building, Silver Lake Boulevard, DoyBelaware
to receive public comment on the proposed revisions to RULES AND REGULATIONS

the Rules and Regulations. There was no written comment
received prior to the hearing, and no witnesses appeare
at the hearing to present either written or verbal

testimony regarding the revised Rules and Regulations. A. An applicant taking examinations in the State of

_The Board notes that the Rules and Regulations WeT%elaware must have the completed application filed with
revised to conform to the Final Report of the Sunsetthe Board office—sixty—(66)—d ior Wine weeks

Conjrrrr]uttee._ 4 Rul 4R lati before the announced date of the examinatias
e revised Rules and Regulations were proposeq, g,y ished by the testing service.

for adoption, and the Board received no written or verbal

ﬂegulatim I.  Filing Date for Examinations
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B. The examination will be given at least once b
. . .~ the—average—secore—for—the—eriterion—gro score as
annually on the dage) established by the testing service.

recommended by the National Board Examination

. e . ... Committee.
Regulation Il. Qualification for Licensure by Examination —

as a Veterinarian

Regulation IV. Licensure -- Renewal

A Applicant shall file the following documents A. All licenses are renewed biennially (every 2

Slifty (693 days—ptier —to—the—announced—date Ofyears). A licensee may have his/her license renewed by

1 C leted lication bt qf submitting a renewal application to the Board by the
the Board ffompee application form obtained from renewal date and upon payment of the renewal fee
€ board oflice. prescribed by the Division of Professional Regulation

2. Fwe—{Z)-letters—of recommendation—rom along with evidence of completion of continuing

veterirarianOIficial transcript from an AVMA approved education requirements. The failure of the Board to give,

\(/Egerm?.rv cl:oIICeqe oL .unlvirsnvF or_Iis \e/qtuvalent or the failure of the licensee to receive, notice of the
G lécatlona ommission for Foreign eterinary expiration date of a license shall not prevent the license
Lraduates from becoming invalid after its expiration date.

3. Authenticated-copy-of-applicant's—veterinar
college of university transeript or anotarzed tetter Ifrom B. Alllicensees must meet the continuing education
the-eoliege dean verifying statusof gradualiemiers o requirements oftwelve{(12)-hotvrs—foreach—yearof the

qoo?j st?nd;nthrorrt: anvl otherd|ur|sd|ct|ons in_which bienntatticensea total of twenty-four (24) hours for
applicant is/or has been license two (2) years.

4. Graduates-of-foreign-veterinary-schoeols-must

eweﬁdﬂﬁe%gﬁﬂfewmusﬁ’enewal date provided the licensee pay—a-38% fee
ﬁ%@&bﬁﬁkﬂeﬁﬁemﬁe%mrry established by the Division of Professional Regulation in
addition to the prescribed renewal fee.
Board Examination (NBE) and Clinical Competency Test P
m)%s Ci Regulation V. Licenses, Certifications and Registrations
Copy ofieense(s)issued-to-the-appheant i - Display
other—juristictions—and——certificate{(s)—ofgood—standi ng
tlsth“ H"‘Ssstetjt”fSED"e:'B“SCheka ?hr moncy ?rder Da\éazli A. Each licensed veterinarian shall have posted or
tﬁ g ate of P e]:';lware IO:? £ ?Toun presenie yd|splayed at his/her office, in full view of clients, his/her
€ |V|2|on of Frofessional kegulation te Delaware license to practice veterinary medicine.
Check-ormoney-orderpayable-to-theState
Detaware™for the-amount preseribed by the-Bivisien 0deeguIanon VI. Continuing Education

Professionat-Regutation—Thisfee-isnotrefundable a
eannot-be-—carried-overto—afuture—examination

A. Any veterinarian (active or inactive) licensed to
practice in the State of Delaware shall meet the following

B, iny completed gpphcanonsyvﬂ! be acpepted. In continuing education requirements to the satisfaction of
case of incomplete applications, omissions will be notedthe Board

to the applicantAny information provided to the Board is 1
subject to verification :

Twenty-four (24) hours of approved certified
continuing education credits for the immediate two year
iod preceding each biennial license renewal date.

2. The number of credit hours shall be
submitted to the Board with each biennial license renewal
application on the proper reporting form supplied by the
Board.

. o . eriod
Regulation Ill. Character of Examination -- National P
Board Examination and Clinical Competency Test

A. Examination for licensure to practice veterinary
medicine in the State of Delaware shall consist of the
National Board Examination (“NBE”) and the Clinical

Competency Test (*CCT"). courses or sponsors upon written applicatiente-the-Board

1. Passing scores for the NBE,‘:"Qd ccT Shaéllg\ze#ree on Board supplied forms. In addition, the Board
1+ 5-standard-deviationunits{(given—as—z*seores)yb

B. The Board may approve continuing education
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may approve continuing education courses or sponsors DEPARTMENT OF FINANCE
on its own motior-ant-maytsste-from-time-to-time-atist of DIVISION OF REVENUE
aceredited—courses—ant—sponsers—it-deems—to—meet the

requirements-setforth-in-subsection-C-of this-Regutation. OFFICE OF THE STATE LOTTERY
Atist-ef-aceredited-courses-and-sponsors-wittbe—kept in  Statutory Authority: 29 Delaware Code,
the—Board's-office Section 4805(a), (a)(24)(f), (25)4Del.C. 88

4805(a), (a)(24)(f), (25)

ORDER

Pursuant to 2®el. C. section 4805(a), the Delaware
State Lottery Office hereby issues this Order adopting
the proposed amendments to the previously promulgated
Video Lottery Employee @anization and Lottery
Employee Regulations. Following notice, the Lottery
Office makes the following findings and conclusions:

medhieire The following organizations are approved for
formal continuing education activities.

1. AVMA

2. AVMA accredited schools

3. Federal/State/County Associations

4. Correspondence and In-House: Compendium
on continuing education for the practicing veterinarian;
Internet; NOAH:; VIN. This may be used to satisfy ¥z of the

continuing education requirement. 1 The L Offi d publi . f th
5. Other forms of CE as long as a Veterinary : e Lottery ice posted public notice of the

Board Certified Diplomat or Veterinary Board Qualified proposed Regulations in the Register of Regulations and
Presenter presents the activity and the activity is!n the News-Journal and Delaware State News. The

: . Lottery Office proposed amendments to Regulation
approved by the Delaware Board of Veterinary Medicine. . . .
This may be used to satisfy % of the continuing educati0n3'2(4)(9)(12)' Regulation 4.2(10)(ii), Regulation

requirement 4.2(13)(15)(17), and Regulation 6.1.

6. University course work consisting of post-
graduate credits, subject to Board approval.

SUMMARY OF EVIDENCE AND INFORNATION
SUBMITTED

2. The Lottery Office received no written comments
from the public concerning the proposed Regulations

D. TFhe—Board—mav—at—any—time—re-evatuate an prior to the public hearing.
aceredited cotirse o Sponsor and withdraw its-approval of FINDINGS OFFACT

a—previousty-aceredited—continting—education—ecourse or
sponser Accreditation by the Board of continuing

education courses will be based upon program content. ; ; . . -
Continuing education courses shall be directed towar rovide the ITottery Office with comments in W_r|t|ng and
improvement, advancement, and extension of professional” oral testimony on the amended regulations. The

skill and knowledge relating to the practive of veterinary Lottgry Off|ce_ received no written comments from the
medicine. public regarding the proposed amendments.

3. The public was given notice and an opportunity to

E. The Board may at any time re-evaluate an 4. The proposed Regulations were required by the

accredited course or sponsor and withdraw its approval opassage of House Bill No. 18 as amended by House

a previously accredited continuing education course OIAme_ndment No. 1, Del. Lawsolume 7%’ Chapter 184.
: ection a o} el. C. requires the Lottery
Sponsor S 4805(a)(24)(f) of 2Bel. C he L

Office to enact regulations for the registration of
employee organizations and key employees. The
legislation provided the Lottery Director with specific

A. Applications for licensure by reciprocity shall standards to review and assess the competency of

be the same application used for licensure by examinatiorﬁamployee orga|n|zat|ons]: ang ITey empl%yeels who wish to
and be subject to the same application requirements sdfpresent employees of a Delaware video lottery agent.

forth in Regulation II.

Regulation VII. Reciprocity

5. The proposed Regulations were promulgated by
the Lottery Office in accord with its statutory duties and
authority as set forth in 2Bel. C. section 4805(a). The

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998



http://www.state.de.us/govern/agencies/finance/finde.htm

1576 FINAL REGULATIONS

Lottery deems the proposed Regulations necessary for 4.2 The key employee shall register with the Agency
the effective enforcement of 2Bel. C. section 4805 on registration forms supplied by the Agency.
and for the full and efficient performance of the Lottery’s Registration forms shall require the key employee to
duties thereunder. The Lottery concludes that the adoptioprovide the following, without limitation:
of the proposed Regulations would be in the best interests  (10) Excluding minor traffic offenses, a detailed
of the citizens of the State of Delaware and consonantescription of the following areas of criminal conduct,
with the dignity of the State and the general welfare ofif any, including whether the crime involved is
the people under section 4805(a). denominated a felony or a misdemeanor:
(i) Any criminal offenses, that occurred within
6. The Lottery, therefore, adopts pursuant toD29 ten years of the application or registration, for which the
C. section 4805 and 2Pel. C. section 10118 the applicant or registrant was arrested, charged, indicted or
proposed amendments to Video Lottery Employeesummoned to answer, which are pending or for which he
Organization and Lottery Employee Regulations 3.2(4),was not convicted;
3.2(9), 3.2(12), 4.2(10)(ii), 4.2(13), 4.2(15), 4.2(17), (13) Whether he has ever been subpoenaed as a
and 6.1. A copy of the amended Regulations is attachedvitness before any grand jury, legislative body,
to this Order as Exhibit #1 and incorporated herein. Theadministrative body, or crime commission on matters
amended Regulations are hereby incorporated as part giertaining to the operation or performance in any labor
the previously adopted set of Video Lottery Employee organization, which shall include all details relating
Organization and Lottery Employee Regulations. thereto.
(15) Any other information the Director determines
7. The effective date of this Order shall be ten (10)is needed to determine the competence, honesty, and
days from the date of publication of this Order in the integrity of the applicant as required by title 29 of the

Register of Regulations on April 1, 1998. Delaware Code.
(17) A Release Authorization directing all courts,
Donald Johnson probation departmentgdselective service boards]
Hearing Officer employers, educational institutions, financial and other
Delaware State Lottery Office institutions and all governmental agencies to release any
and all information pertaining to the applicajftr
It is So Ordered This 10th day of March, 1998. registrant}t as requested by the Agency or the Delaware
State Police that bears on and is necessary and reasonably
Exhibit #1 related to the statutory standards of competence, honesty,

or integrity as specified by 2®el. C. section
Amendments to Video Lottery Employee Organization 4805(a)(24)(c)(ii).
and Lottery Employee Regulations
3. Regulation 6.1
1. Regulations 3.2(4)(9)(12)
6.1 The Director shall conduct employment

3.2 The employee organization shall register with investigations for any person seeking employment with
the Agency on registration forms supplied by the Agency.the Agency for compensation for a position which has
Registration forms shall require the employee direct access to lottery ticket sales agents, video lottery
organization to provide the following, without limitation: agents, or vendors. Those new employee applicants who

(4) The name and addresdq )] all affiliates which do not meet the requirements of these Regulations and
are either a parent body or any superior organization witl29 Del. C. chapter 48 may not be permitted to be
any right or ability to control, supervise, discipline or employed by the Lottery.
set policy for this organization;

(9) Any other information the Director determines
is needed, necessary, and reasonably related to the
competence, honesty, and integrity of the applicant or
registrant as required by title 29 of the Delaware Code.

(12) A list of any known litigation involving the
employee organizatiofevithint- [over] the last five years.

2. Regulations 4.2(10)(ii), (13), (15), (17)
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DEPARTMENT OF HEALTH &
SOCIAL SERVICES GENERAL POLICY

DivisioN oF SoclaL SERVICES
Statutory Authority:

Licensure/Certification

All providers who are enrolled with the DMAP must be
professionally and properly licensed and/or certified in
accordance with the federal and state laws in the state in
REVISION OF THE which they are locatedThe provider type must match

IN THE MATTER OF: |
|
|
REGULATIONS | the State licensing category
|
|

OF THE MEDICAID/MEDICAL
ASSISTANCE PROGRAM In addition, the following providers must meet the
requirements for participation in Medicar€it{e XVIII)

NATURE OF THE PROCEEDINGS: as evidenced by certification from the Division of Public

Health Office of Health Facilities Licensure and

The Delaware Department of Health and Social Certification: LongTerm Care facilities, Inpatient and
Services (“Department”) initiated proceedings to updateoutpatient hOSpitaIS, Rehabilitation agenCieS, Independent
general policies and policies related to hospice,laboratories, Hospice organizations, Home Health
practitiong, independent |ab0rat¢,r non-emegency agenCieS, Certified PhySicaI Rehabilitation units of an
medical transportation, long-term care, and MR waiver Acute Care hospital, Ambulatory Surgical Centers/Free
services. The Departméatproceedings to amend its Standing Surgical Centers, and Renal Care Centers.

regulations were initiated pursuant to 29 Delaware Code
Section 1A14 and its authority as prescribed by 31 With the exception of behavioral health services provided

Delaware Code Section 512. through a Managed Care Organization (MCQO), mental

The Department published its notice of proposedhealth clinic services shall be rendered only by providers
regulation changes pursuant to 29 Delaware Code Sectioihich have been certified by the Division of Alcoholism,
10115 in the February 1998 Register of Regulations,Drug Abuse and Mental Health (DADAMH) of the
requiring written materials and suggestions from the Department of Health and Social Services (DHSS).
public concerning the proposed regulations to beAmbulance companies located in Delaware must be
produced by March 1, 1998, at which time the Departmemcertified in accordance with the State Fire Prevention
would receive information, factual evidence and public Commission Title 16, Del. Code, Chapter 67).
comment to the said proposed changes to the regulationémbulance companies located outside of Delaware must

No written or verbal comments were received relating b€ properly licensed and certified by the State in which
to this proposed rule. they are located.

FINDINGS OFFACT: Failqre to be cert.ified and proper!y Iicensgd at the time
service was provided may result in penalties and denial

The Department finds that the proposed changes agf payment by the DMR
set forth in the February Register of Regulations should iv Pl . d lated Servi
be adopted as written. Family Planning and Related Services
THEREFORE, IT IS ORDERED, that the proposed Who is Eligible

regulations of the Medicaid/Medical Assistance ProgramFemale’f3 of childbearing years Whose Medicaid
are adopted and shall be final effective April 10, 1998. (categorically or expanded population) is terminated for
' a non-fraudulent reason are eligible for family planning

Date of Signature, March 12, 1998 and related services for 24 months. Family planning

, ’ services are defined as those services provided to females
Gregg C. Sylveste M.D. of childbearing age to temporarily or permanently prevent
Secretary or delay pregnanc

What Services & Coveed
Effective for dates of service 1/1/96 and aftbe Family
Planning and Related Services Benefit Package includes:
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contraceptive management; including non-systemicindividuals to and from the services defined above are
drugs and devices (excluding condoms),—aared also covered.
eontraceptivesystemic drugs ,and related surgical
procedures (for example, ligation of fallopian tubes). Servicesnot covered foillegally residing, non-qualified
diagnosis and treatment of sexually transmitted Nen-Eitizensaliens include, but are not limited to:
diseases (STDsyhenprovided or prescribed during the

family planning visit. - ANY service delivered in a setting other than an acute
HIV screening, diagnosis, and counseling ONLY when care hospital emergency room or an acute care inpatient
provided during a family planning visit. hospital.

Effective for dates of service 3/1/96 and after, coverage- ANY service (pharmacy, transportation, office visit,
of pharmaceuticals prescribed during the family planninglab, x-ray, or home health, etc.) thatecedesor is
visit to eradicate the causative organism of a covered STBubsequento a covered emergency service (except that
will be added to the Family Planning and Related Servicesemergency ambulance transportation directly related to
Benefit Package. Those pharmaceuticals covered for she emergency service IS covered).
diagnosis of STD will be limited to the following four - Organ transplants.
therapeutic classes: antibiotic, anti viral, anti fungal, anti- Long term care or rehabilitation care.
protozoan. Pharmaceuticals prescribed to treat an STD Routine prenatal care and post partum care.
outside of a family planning visit are not covered.

Legally Residing, Qualified and Non-Qualified
Nor-QuatifiedNon-Citizens—(Atiens)Aliens

Legally residing, qualified and non-qualified aliens may
lllegally Residing, Non-Qualified be found eligible for full Medicaid benefits.

Effective for dates of service 7/1/97 and aftiegally Medicaid/Medicare Recipients

residing, non-qualifiedNen-Citizensl{ens are eligible

ONLY for coverage of emergency and labor/delivery Medicaid “Buys-in” Part A and/or Part B Medicare for
services. These services must be rendered in an acuteertain eligible recipients. Some of these recipients are
care hospital emergency room or in an acute care inpatiengligible for the whole range of Medicaid services and
hospital. In addition, emergency services must besome, such as QMBs and SLIMBSs, are not. All are eligible
rendered for diagnoses designated by the DMAP as affor the full range of Medicare services.

emergency (see Appendix G for a comprehensive list of

the covered diagnoses). For these dual eligibles, DMAP will pay an amount equal
to, part, or all of the incurred Part B deductible or
The DMAP defines an emergency as: coinsurance remaining after Medicare has pait-—Medicare
a sudden serious medical situation that is life Part-A-deductible-ant-—coinstrance-amotnts-wit-be paid
threateningOR n-fut-by-BMAP: The specific payment methodology is

a severe acute illness or accidental injury thatas follows:
demands immediate medical attention or surgical
attention;AND For services that the DMAP normally covers, the amount
without the treatment a person’s life could be paid for the Part B co-insurance and deductible will be
threatened or he/she could suffer serious long lastindimited to either: 1) the maximum Medicaid rate for the
disability. service minus the actual Medicare payment or, 2) the
deductible/coinsurance, whichever is less. Zero payment
Medically necessary physician (surgeon, pathologist,will be made when the Medicare payment is equal to or
anesthesiologist, emergency room physician, internist,higher than the Medicaid rate.
etc.) or midwife services rendered during an emergency
service that meets the above criteria are covered. Effective-September—1,—1996,Medicaid—witkretmburse
the—fut-eo-insurance—and-deductible—amountsfor ©MBsS
Ancillary services (lab, x-ray, pharmacy, etc.) renderedaftermedicarepayment.

during an emergency service that meets the above criteria

are covered. For services that are not normally covered by the DMAP
program, the provider will be reimbursed the full Part B

Emergency ambulance services to transport theseoinsurance and/or deductible amount identified by
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Medicare. hours of oxygen, facility should switch to concentrator
system for patient’s future use.
If a dual eligible also carries other health insurance
coverage in addition to Medicare and Medicaid, that Oxygen concentrator per day per moniiMaximum-fee
resource must be billed before Medicaid. =$8-66-pertay).
Oxygen must be physician ordered. Facility must specify
Participating providers agree to accept the final DMAP which days of the month the concentrator was used.
payment disposition as payment in full. Therefore, Facility can only bill for maximum of thirty-one (31)
recipients eligible for both Medicaid and Medicare should days. If facility bills for more than thirty-one (31) days
not be billed for any non-covered charges or remainingon a claim form, the claim will reject and will be returned
portions of the Medicare deductible and coinsurance.for correction. After facility bills for more than three
Exceptions to the DMAP policy prohibiting the billing (3) months worth of oxygen, supportive documentation
of recipients can be referenced in the Billing DMAP must be attached to the claim to justify need for
Recipients section of this General Policy. continuous oxygen.

LONG-TERM CARE PROVIDER MANUAL If more than one type of oxygen is used in a month,
provide an explanation.
VII. NURSING FACILITY ANCILLARY CHARGES
Physical Therapy
The DMAP will reimburse private nursing facility
providers for some ancillary charges that are separat@®hysical Therapy Evaluatien{Maximtumfee=-$45-00
from the facility’s per diem rates as follows: i

Physical therapy, by RPT only. The DMAP will reimburse for the initial evaluation

Occupational therapy. performed by Registered Physical Therapist. The DMAP
Speech therapy. will pay for one (1) evaluation per treatment course. Date
Oxygen. of service is the actual day evaluation was performed. If

facility bills for more than one (1) evaluation in six (6)
Facilities will be paid at the median cost for each servicemonths, supporting documentation must be attached to
(cap) or their actual cost, whichever is lower. Facilities the claim to justify the need for the new evaluation and
must bill for these ancillary services utilizing their new course of treatment.
Ancillary provider Identification number ending in the
number twenty-six (26) and utilizing a HCFA 1500 claim Physical Therapy featment—aximtum—fee=-5$31-00
form. See APPENDIX C for valid HCPC procedure pettreatment).
codes. A further explanation of covered ancillaries The DMAP will reimburse for one treatment per session

follows: provided by Registered Therapist only. The DMAP will
not reimburse for physical therapy treatment delivered
Oxygen on the same day as a physical therapy evaluation. The

DMAP will reimburse for maintenance as well as
Oxygen H size ank—{Maximum-fee=%$36-50-pertank). restorative therapy if doctor ordered and if monthly
Oxygen must be ordered by a physician. For date oforogress notes are completed by the therapist indicating
service, use first day the oxygen tanks were actually usedvhat treatment was rendered at each session and the
by patient. Claims will pend for review if more than four progress of the patient.
(4) tanks per month are billed. Use of more than four (4)
tanks may indicate need for more cost effective systemThe DMAP will reimburse for up to twenty-three (23)
Supportive documentation must be attached to the clainsessions in a month. If more than twenty-three (23)
justifying need for this method if patient used more thansessions are required in a month, prior authorization must
four (4) tanks in a month. be requested of the Long-Term Care Coordinator.
Payment willnot be made for more than twenty-three (23)
Oxygen per hour on monthly basifMaximumfee—=  sessions if they have not been prior authorized.
$1-25-per-hotr).
Oxygen must be ordered by physician. Claim will pend If therapy continues for longer than ninety (90) days,
for review if facility bills for more than two hundred claims must have supporting documentation attached
forty-eight (248) hours in a month. If after first month justifying need for therapy after ninety (90) days.
patient requires more than two hundred forty-eight (248)Supporting documentation would include a copy of the
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physician’s order for therapy and copies of the therapist'sOccupational Therapy réatment—{Maximum—fee—
progress notes indicating that the resident is still making$38-06-per-treatment).

progress. The DMAP will reimburse for one (1) treatment per
session performed by a Registered Occupational
Speech Therapy Therapist or by an Certified Occupational Therapy Aide

under the direct supervision of a Registered Occupational
Speech Therapy Evaluatigiaximtm-fee—=9$55-00-per Therapist. The therapy must be ordered by a physician.
evatuation) Monthly progress notes must be completed by the
The DMAP will reimburse for the initial evaluation for a therapist indicating what treatment was rendered at each
course of treatment. The evaluation must be performedession and progress made by the patient. Reimbursement
by a MSCCCSLP (Master of Science Certification will not be made for therapy treatments provided on the
Clinical Competency Speech Language Pathologist). Thesame day as an occupation therapy evaluation.
facility should bill for actual date of service. If the facility
bills for more than one (1) evaluation in a year, supportingThe DMAP will reimburse for up to twenty-three (23)
documentation must be attached to the claim to justifysessions per month. If more than twenty-three (23)
the need. sessions are required in a month, prior authorization must

be requested of the Long-Term Care Coordinator.
Speech TherapyréatmentfMaximum-fee—==5$35-66-per Reimbursement wilhot be made for more than twenty-
treatment) three (23) sessions if they have not been prior authorized.
The DMAP will reimburse for one (1) treatment per
session. Therapy must be provided by a MSCCCSLPIf therapy continues for longer than ninety (90) days,
Monthly progress notes must be written by MSCCCSLP.claims must have supporting documentation attached
Reimbursement will not be made for speech therapyjustifying need for therapy after ninety (90) days.
treatment delivered on the same day as a speech theraBupporting documentation would include copies of the

evaluation. physician’s order for therapy and the therapist's progress
notes.

The DMAP will reimburse for a maximum of twenty-three

(23) sessions per month. If more than twenty-three (23) NON-EMERGENCY MEDICAL

sessions are required in a month, prior authorization must TRANSPORTATION PROVIDER POLICY
be requested of the Long-Term Care Coordinator.
Reimbursement wilhot be made for more than twenty- I. GENERAL INFORMATION
three (23) sessions if they have not been prior authorized.

In accordance with Federal Regulation 42 CFR 431.53
If therapy continues for more than ninety (90) days, thethe Delaware Medical Assistance Program (DMAP) will
facility must attach supporting documentation to the claimassure transportation for eligible Medicaid recipients who
to justify continuing need. Supporting documentation need to secure necessary medical eare-thatis—covered by
would include copies of the physician order for therapy the-BMAPand who have no other means of transportation.
and the therapist's progress notes. Notes must indicatdhe DMAP is designed to assist eligible Medicaid
what treatment was rendered in each session and progresscipients in obtaining medical care within the guidelines
or outcome of the session. specified in this policy.

Occupational Therapy The DMAP defines non-emergency medical transportation
services as transportation to or from medical care for

Occupational Therapy EvaluationfMeaximum—fee—=  the purpose of receiving treatment and/or medical

$66-66-per-evatuation. evaluation. The DMAP will determine the transportation

The DMAP will reimburse for one (1) evaluation per provider to be in compliance with this policy as long as

treatment course. Evaluation must be performed by ahe transport is to or from a medical service.

Registered Occupational Therapist (ROT). The facility

should bill actual date evaluation was completed. If theThe DMAP assigns a unigue provider number ending with

facility bills for more than one (1) occupational therapy “15” to each non-emergency transportation provider

evaluation in a year, supporting documentation must beenrolled with the DMAP

attached to the claims to justify the need for a new

evaluation and new course of treatment. Scope of Service
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Franspottation—services-are-avattable-through-the BMAPDefinitions

when—providedby-an-enroltedMedicatahsportation

provider-to—an—etigible-Medicaidrecipient-when: Non-emergency medical transportation services are
defined as transportation to or from any-BMAP-—cevered

- Therecipientis—transported—to—orfrom—a—-medical medical service for the purpose of receiving treatment

ﬁfewdeﬁe—reeewe—a—med-real—seﬁﬁee—fhai—ls—eevefed byand/or medlcal evaluatlon—Wheﬁeveﬁpessrb}e—medlcal

The DMAP covers transportation-s—cevelfed eligible buthottimitedto—seniorcitizen-organizations—agencies
Medicaid clients from the point of pickup to the medical enaging,ete—tfneighboersfriends,relatives-ervotuntary
provider locationor from themedical provideldocation ergahnizations-have-beenproviding-transportation-services
to the point of delivery—fan-individuatenty-goesto a to—aMedicaitrectpient—itisreasonable-to—expeetthem
medicatappointmentand-doesnotreturnto-the-eriginalte—centinue.

pick-up-designation,the- BMAP-witlerly-be-charged-one

way-antnotatroundtripfardhe service will include all  The following definitions pertain to non-emergency

vehicles, drivers, dispatch, vehicle maintenance, fuel,medical transportation only.

lubricants, and any and all other components necessary

to provide a transportation service for the needs of theAppropriate Method of Transportatiors the least

DMAP client. expensive type of transportation that best meets the
physical and medical circumstances of a recipient

The DMAP covers transportation for an individwatho requiring transportation to a medical service.

is responsible for the care of a Medicaid client

Transportation shall be provided to the individual to Assistancés when a recipient must be physically helped

receive medical instructions in the care of the Medicaidfrom within or into a building and/or from within or into

client or to visit the Medicaid client when they are the medical provider’s site. Without such assistance, it

hospitalized. The transport will be considered a servicewould be unsafe or impossible for the recipient to reach

to the Medicaid client and therefore must be billed usingthe vehicle or the medical provider’s site. The assistance

the Medicaid ID# of the hospitalized client. The is included as part of the transportation rate.

transportation provider must fully document these

transports. The documentation must include the name(spttendantis an employee of a transportation provider,

of those being transported and the reason they are beingho in addition to the driver, is required to assist in the

transported. The provider must bill these transports usindgransport of the recipient due to his/her physical, mental

the appropriate HCPCS procedure code found in Appendibor developmental status.
A. In cases when there are two persons responsible for

the care of a Medicaid client, and both are transported&vmlameéﬁ—&r&speﬁaﬁeﬂ—&ptrb{ﬁ%ﬁpeﬁaﬁeﬁ—a
the provider must use the appropriate HCPCS procedure
code with the modifier Y1. e#ers—&ppfepﬁafe—&&ﬁﬁaeWeﬁ—semees—te—a—reeipient
whoregtdires-medicattransportationto-a-medical-service.
Franspotrtation—servicesprovided-to—-Medicaitreeipients
are—retmbursable-by-the DMAP-onty—when-the-medical Cancel Call is notification to the transportation provider
service—recetvetby-therecipientis—a—serviece—that is,prior to the time the vehicle is enroute to the pickup point,
covetret—by-the DMAP—at-the—time—the—transpoftation not to provide services to a recipient.
serviceisprovided-oris-aserviceprovided-by-aManaged
Care-Organization (MEO)-which-ishotrermatly-covered Escortis an interested individual that must accompany a
by-the BDMAP(exceptroutine—eye—careforadults). recipient due to recipient’'s physical/mental/
Franspotrtation—setrvicesprovided—tornon—Meeicaid developmental capacity. Examples of an escort include,
recipients—eannotbe—claimedfor BMAP—retmbursement. but are not limited to, a parent, guardian, or an individual

who assumes parental like responsibility, or a child of a
geriatric parent. The escort's presence is required to
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ensure that the recipient receives proper medical service€oevered-Medical Services

treatment. Refer to Appendix A, modifier Y1 for billing

information. The DMAP will reimburse non-emergency transportation
providers for transporting eligible Medicaid recipients

Loaded Mileageis the distance traveled by a motor to or from -ene—ofthefoHowinga medical services

vehicle while transporting a recipient from a pickup point eevered—by-the-bDMAP-Examples of medical services

to a drop-off point. are found in the General Policy section of the manual.

Night Call Chargeis an additional fee that may be paid -~ Aectte-care-inpatientgenerat-hospitat-services<other
when transportation service is dispatched between theéhan—serviees—in—institutions—fortubercutosis—or-mental

hours of 6:00 p.m. and 6:00 a.m. inclusive. tiseases)

- Outpatient-hospital-servieces
No-Showis when a recipient fails to cancel a scheduled- Rurat-health—clinic—services—andiederaty-guatified
transportation service. health—eenter—services

- Laboratery-ant-X-ray-services

Prior Authorizationis the approval for a service by the - Eatlyand-periotic—secreening,—eiaghosis—treatment
DMAP or the DMAP’s agent before the provider actually {iretuding—routine—eye—care—dentalserviees—and-other
renders the service. In order to receive reimbursemenineticaty-necessary-services-that-arenoteovered-for the
from the DMAP, a provider must comply with all prior generatpoputation)for-individualsunderage 21
authorization requirements. The DMAP in its sole -~ Famityptamning—services—{inctacing—vetantary
discretion determines what information is necessary insteriizatiof)
order to approve a prior authorization request. - Physician—services

- DBurablemedicateguipment{seetimitations-and
Provider Agreements the signed written contractual Exetusions)
agreement between the DMAP and the provider of- Nurse-mitdwife-—serviees

services or goods. - Serviees-furnished-by-a-—certifiednursepraetitioner

the DMAP. Extended/enhanced—services—forhigh—risk—pregnant
wemeﬁ—(-Smaﬂ—Sfaﬁ—Pfegram)

ShaedRideasharedridets-whenmore-thanonerecipient- Rehabiitative—services—inctuding—Community

occtpies—avehicte-during-the-same-trip. Stpport-Services{ESSandpersonalcare—services for

Trip - One Way and Round Tri one way trip is the Abuse-and-MentalHealth-determinedtoneedHintervention
dispatching of a vehicle to the recipient(s)’ pickup point gue-to—atcohotism—erug—abuse-ormenta-iness—& Day
and transporting the recipient(s) to a medical provider,Health-ant—Rehabititation—Servicesforindividuats—with

or from a medical provider to the drop-off point. A round mentatretardation

trip is the dispatching of a vehicle to the recipient(s) - HMO's

pickup point, transporting the recipient(s) to a medical- Physical—Oectupational—Speeech—antd—Hearing

provider and transporting the recipient(s) back to theFherapies—foratduts—whenprovidedby—-an—-authorized

pickup point. rehabilitative—agengyhomehealth-ageney-or-outpatient
hospitat.

Unloaded Mileagds the distance traveled by the motor

vehicle carrying no passengers, enroute to the point oNon-emergency transportation providers who believe that

pickup or enroute from the point of drop-off. they are furnishing transportation for a Medicaid recipient
on the same day as another transportation company may

Waiting Timeis the time a vehicle is waiting at a medical wish to submit a paper claim to EDS with documentation

provider’s facility, to which the transportation provider attached that will verify the transport.

transported the recipient, in order to transport the

recipient to another destination, during the same trip. Non-Covered-Medical-Services
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Examptes-of-medical-services-thatarenotcoveredby the The DMAP will not be reimburse for services that
PMAP-nclidebut-arenottimited-to,—those-tistbelow are not medically necessary or which are not provided in

H—&ﬁy—eﬁhe—memeﬁw-fe{a%ed—seﬁﬁees—ﬁed—bamﬁ arecompliance with the pI‘OVISIOI’IS of the Program.

retmbursementis—avaitable - The-bMAP-willhottransportarecipientto-amedical
facitity-forreasons-otherthan-amedicalexaminationr and/
- Chirepractic-Services or-treatment

- Routine—dental—viston,—prostheties—orthoties-and -  The DMAP will not reimburse for transportation
psychologicat-servicesforadults{age2t-and-over) provided by relatives or individuals living in the same

- Cosmetic—strgery household with the recipient.
- Psychotogist-servicesforadults - The DMAP will not reimburse for transportation
- Soctal-Serviees provided in the recipient’s vehicle, driven by the recipient
- Educational-Services or another person.
- Reversal-ofsterilization—orfertility retated-services The DMAP will not provide transportation to a medical
- Autepsies facility when the visit is for the sole purpose of the
- inter-Hospital-transpoettation recipient picking up a prescription or written prescription
-  Vocational-Faiting order.
- Day€are

Suppliesinanon-emergency-ambutance-ineident too The DMAP will not reimburse for unloaded mileage,
H%e—paﬂeﬁﬁ—eeﬁdmeﬁﬂ-e—e*ygeﬁ—rﬂﬂﬂaveﬁeus waiting time, or no-shows.The following definitions

apply:

Limitations and Exclusions * Unloaded mileage is the distance traveled by

the vehicle carrying no passengers, enroute to the point
Reimbursement for medical transportation will be madeof pick-up or enroute from the point of drop-off.

subject to the limitations and exclusions that apply to *  Waiting time is the time a vehicle is waiting
these services. The limitation and exclusions lawé not at a pick-up point in order to transport the recipient.
limited to: * A no-show is when a recipient fails to cancel

a scheduled transportation service and the transport
Limitations arrives a the pick-up point.

The DMAP reserves the right to make the Services Which Require Prior Approval
determination as to which type of transportation is the

most appropriate for the recipient. As-acondition-ofretmbursementthe BMAPtreguites that
- The DMAP may pay for only the least expensive eertaitrservicesbe—approvedpriorto-the-time—they are
appropriate method of transportation, depending on therendered—trordertoberetmbursed-forpriorapproved

availability of the service and the physical and medical services,—the—recipientmust-be—-Medicaid—etigible—at the
circumstances of the patient (recipient). time-the-services—are—rendered.

The DMAP reserves the right to limit its payment of

transportation to the nearest appropriate provider ofPrierapprovab-when—regtiret—must-be-obtained-before
medical services when it has made a determination thaken-emergency-transportation-services-arerendered and,
traveling further distances provides no medical benefitif-possibte—atteastforty-eight{(48)hours—in—atdvance.

to the recipient. When-the—recipientreceives—heatth-care—services from

A non-emergency transportation provider must obtain
Exclusions prior approval from the DMAP before providing the
following transport services—tistetbetow:

- ThebMAP-willhotprovide-transportationtoreeceive -  Any transportation by commercial bus, train, or air

serviceshotcovered-by-theProgram. service;
The DMAP will not reimburse for services in which - Any transportation involving lodging and/or meals
prior approval is required but was not obtained. (reimbursement for meals is limited to the amount
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authorized for State employees or less); When billing the DMAP_for co-pay amounts, refer to
All transportation services outside the region (the Appendix A for the Specific Level Il HCPCS procedure
region is D.C., PA. NJ and MD). code for transportation co-pay

Requests for approval must be submitted in writing andWhen billing the DMAP for co-pay the transportation
mailed or faxed to the Medicaid Out-of-State Coordinator provider must complete the HCFA 1500 as instructed in

at: the Billing Section with the following exceptions:
Division of Social Services - Enter the appropriate HCPCS co-pay procedure code
Medicaid Unit, Lewis Building in block 24D rather than the HCPCS procedure code for
P.O. Box 906 the actual service provided.

New Castle, DE 19720 - Enter only the co-pay amount in block 24F. Do not
FAX #: 302-577-4899 enter your usual and customary charge nor add in any non-

allowed charges.
If possible, approval must be obtained at least forty-eight:  Leave block 29 blank. Do not enter the capitation
(48) hours before non-emergency transportation serviceemount, do not carry over the co-pay amount as a balance
are rendered. When the recipient receives health cardue, and do not enter a percentage of the capitation
services from more than one provider and requirespayment in an effort to apply it to the service provided.

approved transportation to each, a separate prior approval A copy of the payment voucher MUST be attached to
must be obtained for transportation to each health care¢he HCFA 1500.

providet

Il. PROVIDER PARHEHIPATHON
Failure to secure approval from the Out-of-State RESPONSIBILITIES
Coordinator can result in non-payment from the DMAP

Insurance Co-Payments transportation-for-Medicaitrecipientsto-obtainnecessary
medicat-services.As a-Fheprovider of non-emergency

DMAP recipients may also be covered by plans such agransportationservices, it is the responsibility of the
BC/BS’s Total Health Plus, CIGNA's Healthplan of provider-mtustto abide by thefollowing policies and
Delaware, and Healthcare of Delawaas, well as other procedures. of the DMAP. This includes, but is not
HMOs. etc. Under these kinds of plans, the patientdimited to:

choose a primary care physician who provides total care.

The primary care physician refers patients to member Providers—may-biltontyfortransportation—services
specialists when necessary. There is frequently a co-pajenderedc-to-Medicaidrectpients{and-eseortsasreqguired)
amount incurred for all sick office visits, emergency room fe—reeerve—ﬁeeess—&ry—medﬁa-l—eafe—thai—ls—eevefed by

visits, specialist visits, etc.

- The providers-mtds responsible for maintaiimg all
In theseinstances where a Medicaid recipient—ts—also stateand/or locally required insurance coverage for the
covered by a plan for which payment of the above protection of its fleet, clients, and personnel, and upon
mentioned co-pays is required, the DMAP will cover the request, furnish the DMAP with proof of this coverage.
applicable co-pay amounts. (co-pays—are—ifferentiated- Providers—mustinstat-seatbelts—andfor—shoulder
frem-amounts are not to be confused with “non-covered” straps,—to—be-worn-by-Medicaidrecipients—Fhe—vehicle
or “non-allowed” charges.) eperators—shat-be—instructed—torefuse—to—operate the

Any person who is a member of an accessible managedntfor—shoutderstraps.
care organization must use the services of the accessible The providers—musts responsible for maintaiimg

managed care organization. Refer to the Accessiblecurrent licenses, permits, or certifications as required

Managed Care Insurance Carriers section of the Generdly all levels of government in Delaware for operation of

Policy. a vehicle(s). This includes, but is not limited to, vehicle
license, driver’s license, and business license.

Fhereisaspecifiec teveHHHEPESprocedurecodes that.  The providers-willis responsible to provide door-to-
istset-when-bilting-the- DMAPforco-pay-amounts: Seedoor service, and when necessary, the operator
APPENDBCATor-theteveHHHEPESprocedure—code attendant must provide-willssisance to-theseecipients
for—transportation—co-pay in boarding and/or alighting from the vehicleAn
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attendant is an employee of the transportation providefrom—a-—coveret-service;

who in addition to the driver is required to assist | the *  Verify individual's DMAP eligibility. The
transport of the recipient due to his/her physical, mentalprovider may contact Confirm to verify an individual’
or developmental status. Providing assistance iseligibility;

necessary when a recipient must be physically helped into *  Obtain prior authorization if required(see

or out of the vehicle, residence, or the medical provider “Services Which Require Prior Approval section of this
site. Wthout such assistance it would be unsafe ormanual);

impossible for the recipient to reach the destination. If * Schedule transportation and confirtine

it is the policy of a transportation provider not to provide transport withthe recipient;

an attendant to assist recipients, it is their responsibility * Arrive at the location timely;

to inform the recipient when completing the Mobility * Always provide prompt and courteous
Limitations” line on the Tansportation Scheduling Form service; and

(see Appendix B.) £ -  provideservice-and-stbmitetaim.

- Provider—witbrender—transportation—servieces—in-late *  Submit a claim to the DMAP for only those

medei—vemaes—wmehﬂwﬂkbﬁﬁarﬂfamed—aﬁd—kﬁ}t—rﬁ—good services that were rendered.

fuIIy disclose the extent of services provided and The provider must maintain records to verify the services
when required—tdurnish the-BepartmenDMAP _and provided to Medicaid recipients as required in the General
Federal or State representatives with informationPolicy and Provider Specific Policy.
regarding transportation services—Fetexamplecords

must includesbutare-nottdimitedto-the-following: . MiNtMYM— VEHICLE STANDARDS
- reciptents—rmame—atderess—and—DBDMAP

fAdmber; Client transportation—vehiclsafety is of primary
- recipientspointof-origin—and-destination; importance during operation of vehicles utilized by
- date-of-transportation—service; providers enrolled non-emergency transportation

- escortsnameraddressantretationship;  providers-inthe BMAP Providers—efnon-emgency

-  numberof-milestraveledand-mode of transportation—services—mustadhere—to—these—minimum

transportation; standards-untess-the-vehiclesusedto-transportetients are

- serviceprovidesnameraddressandbMAP emergency—ambutance—vehictesLhe DMAP places
providernumber; particular emphasis-is—ptaceaxh the safety of-Medieaid

- acopy-of-apropetlysighed-approvat-form, elients—while-being-transported—in—-Medicait—reimbursed
when-regtired. vehietesthe vehicles transporting Medicaid clients.

* A Transportation Scheduling Form (see Providersof non-emergency transportation services must
Appendix B of this manual. This form must be completed adhere to the following standards and must ensure that:
in its entirety every line on the form must be completed
with legible and accurate information; - A basic first aid kit is on each vehicle operated by

* A driver's log that includes the recipiespt’ DMAP providers.
name, address, time of pick-up, destination, and actuat ProvidershaveA regulation size Class B chemical

odometer reading. type fire extinguisheis on each vehicle. Extinguisher
- The providers—mays responsible for billing the must have a visible gauge or inspection tag reflecting
DMAP only for actual loaded miles provided. annual inspections and be placed in easy reach of the

The provider is-ebligatee-t@sponsible for arrarigg driver. The extinguisher must be mounted in a bracket
and providng transportation services for DMAP recipients located in the driver's compartment and be readily
as follows: accessible to the driver and passenger(s).The

*  recetvereguestiromrecipientantd-ecomplete extinguishers pressure gauge-shatlust be-motunted-on
sereening-form At the time of request for transportation the-extingtisherso—as-to- leasily read without moving

the provider shall complete a Transportation Schedulingthe extinguisher from its mounted position. The operating
Form (see Appendix B) to accurately reflect the reasonmechanism shall be sealed with a type of seat-witfiah
for the transport and to detail all information received will not interfere with the use of the fire extinguisher.
from the recipient regarding the transport. The completion- Passengers-witbwe&eat beltand/or shoulder straps
of the Transportation Scheduling Form will assist the are installed in all vehicles—at-altimes—with—onty-one
transportation provider with a profile of the recipient and passengerper-belt-where-appticable—For—chitdren, see,
will help in determining the recipient’s needs (if any); “VehictesFansporting-Chitdren”.

- determine—that-the—transportation—is—to or - Passengers-wiltbe-seated-white-vehiete-isin-motion.
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- Passengersdnable-to-careforthemselveswilnot beseats or other specially adapted seating are safe.
teftunattended-n-the-vehicle. - The provider-stralmust assume responsibility for

Passenger occupancy for adults will not exceed thechildren transported without an escort from time and place
vehicle manufacturer’s approved seating occupancy.  of pickup until delivered to parents, guardians or
- Vehicle-willtbeparked-or-stopped-so-thatpassengersesponsible person(s) designated by parents or guardians.
witbrot-have-to—eross—the-street-to—get-theirdestination-  Passenger windows will not be opened more than

erpickuppoint. 50% when children are in transport.
Vehicle interior and exterior will be free of hazardous
debris or unsecured items. V. MiNtMOM—DRIVER STANDARDS
Interior vehicle equipment will be secured at all
times. General Safety
Vehictes—witt-be—operated-by—driverwhopossess
m&prepﬁafe—Heeﬁses—&ﬁd—eweﬂ{—t-r&rﬁmg Fhe—firstresponsibitityis—the—safety-need-of-the—<client.
Vehicles will be operated within manufacturer’s safe tmmecdiatety-evactatepassengers—from—vehicles—in case
operating standards at all times. of-fire—Priorto-evacuationincase-ofanaceidentevaluate

- There-willbe-no-smoking-by-drivers-orpassengers. ijuries—carefulty

Vehicles will display a Company Identification when
transporting DMAP clients. briverQuatifications
- Nen-Emergency—ambutance—vehictes—wit-meet or
exceed—standards—reguiredby-the—appropriate- stat®river'smustbe-gualified-by-the-minimum-standardstisted
tieensing—authority below-as-appticabte:
- Vehictesusedtoprovide—service—shal-be-tieensed,Drivers of medical transportation vehicles are responsible
registeredand-nsuredaceordingto-State—regutations. for the following general safety standards:
- Transportation services are rendered in vehicles that Brivers—wiltpossess—a—ctrrent—state—tHeense and
are maintained and kept in good condition at all times. m&pfepﬁafe—tr&WHg—AH-d-Hvefs—mme—Hﬂaﬁs-peﬁ—&rems in

Vehicles Transporting Mobility Impaired Clients passengers—inctuding—the—driverarereqguiret—to—have a

Atditionalpoticiesfor-these—chents—are:In_addition transpottation—code—The-capacity-of-the-vehieterot the
to the vehicle standards previously mentioned, providerstmber-ofpersons—carriedis-the-controtting—factor

of non-emergency transportation services who transport Brivers—musthave—a—pre-emptoyment—health
mobility impaired clients must provide the following: sereening-and-aphysicatexaminationby-aphysictan-within

Safe physical arrangements-willist be available for te—a—drivetsposition—with—an—annualreview—-of-health
the transportation of clients in wheelchairs—ant-—tclientsstatus—Providersmustuse-attappropriate-means-te-assure
regtiring—a—streteher The wheelchair-oer-stretehenust thatalt-drivers-employed-are-trugand-aleohotree-while
be secured to the vehicle at all times while the vehicle istransporting—bDMAP—clents.
in motion. - Valid-doeumentation—of-a—driverprevious—training
Vehicles are handicap accessilfier, example: recore-mustbe-obtainedpriorto-empltoymentto-assist in
* Ramps must be available to provide easy access&sstringthatthe-applicanthas-asafe-and-competentdriving
for a wheelchair to enter and exit the vehicle; and history—Forthree-yearspriorto-empltoymentdriversmust
* Doors of the vehicle must be wide enough to rethaveB-U-+A(drivingtunderinfluence)-convictions or

accommodate a wheelchair tieenserevocation—afid-documentation-of-drivingrecord
mustbe-obtainedannualty-thereafter
Vehicles Transporting Children - Driversmustreceive-tratning-in-the-operation-—of all

providers who transport ch|ldren h—&ﬁdﬁg—teeﬁmqtres,—e—g,—wheeﬁtwme«femeﬁ{ and

An approved infant or child car seat or other speually#&mmg—muet—a{ee—be—gweﬁ—efkpa&eﬁt—eeﬁﬂdeﬁﬁalny
adapted seating appropriate to age and size of child mudbecumentation—of-this—tratning—must-be—keptin-the
be utilized for transporting children. The providershall providetsfiles-with-proof-of-annuatreview
must exercise reasonable care that its infant or child car DBrivers—mustcomplete—training—such—as—defensive
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ariving—within—sbxmenths—efinitiat-empltoyment-with - Valid documentation of a drivey (employed or sub-
review-as-setby-State-of Delaware-Safety-Codncil. contracted) previous training record must be obtained
- Aldrivers—mustpractice—safe—driving—observe all prior to employment to assist in assuring that the applicant
Pubtie-Safety-trédfetaws-and-driving-courtesy has a safe and competent driving histoFpr three years

- Drivers—and-passengers—must-wearseat-belts-at alprior to transporting Medicaid clients, drivers (employed
times—as—reguired-by Delawaretaworchitdren,—see  or sub-contracted) must not have D.U.l. (driving under

“ehictes—Fanspotrting-Chitdren”. the influence) convictions or license revocation for
- Driversmustmaintain-aprofessionatmannerwith all D.U.I., or must not have three moving traffic violations
bPMAP-—clients—at-alt-times. on his/her driving record. alid documentation of driving

- bBrivers—shoutdpresent—vatdProvider—+ssued record must be obtained annually thereafter
ideﬂfﬁreaﬂeﬁ—te—a%éclﬂ—passeﬁgefs—a{—theﬁe—seﬁﬁce is: vehicle equipment, first aid, CPR, emergency exits,
fire extinguishers, wheelchair lifts, lockdowns, etc. This

The drlver must refuse to operate the vehicle as longertification must include training in passenger handling
as any occupant is not wearing a seat belt and/or @echniques, e.g., wheelchair movement and securement,
shoulder strap as required by Delaware.laassengers boarding assistance, etcraihing must also be given on
must wear a seat belt at all times with only one passengepatient confidentiality Documentation of this training
per belt where applicable. For children, seeliles must be kept in the providerfiles with proof of annual

Transporting Children” section of this manual. review
- The driver must insist that all passengers be seated All drivers (employed or sub-contracted) must
while the vehicle is in motion. complete training such as defensive driving with six

The driver must park or stop the vehicle so thatmonths of initial employment with review as set by the
passenger will not have to cross the street to get to theiBtate of Delaware Safety Council.
destination or pickup point. - Drivers (employed or sub-contracted must maintain
The driver must not permit smoking by passengers.a professional manner with DMAP clients at all times.
The driver is also expected to refrain from smoking while At the time transportation services are rendered, drivers

transporting DMAP_recipients. (employed or sub-contracted) drivers should present a
The driver must not leave passengers who are unablealid “provider issued” identification to DMAP
to care for themselves unattended in the vehicle. passengers. A current picture of the driver must appear

on the identification.
Driver Qualifications

V. OPERATIONAL REQUIREMENTS
Enrolled transportation providers who employ drivers and/
or sub-contract with drivers are responsible for the Providers must maintain office records which address the

following driver qualifications: operational requirements
listed below:

Drivers (employed or sub-contracted) must be qualified- Service Policies:

by the standards listed below (as applicable): *  Hours/days of service

*  Booking/dispatch procedures

Drivers (employed or sub-contracted) must possess * Conditions for denial of service
a current state license and appropriate training. Alldrivers * Complaint procedures
who transport clients in vehicles designed to carry sixteen * Incident reports
(16) or more passengers including the driver are required * Waiting time provisions
to have a Class C drivex license and adhere to the *  Attendant/escort provisions
Delaware transportation code. The capacity of the vehicle * Miscellaneous operating regulations (e.g.,
not the number of persons carried is the controllingsmoking aboard vehicles)
factor. *  Entering client homes

Drivers (employed or sub-contracted) must have a * Stopping enroute for client’s convenience
pre-employment health screening and a physical *  Emergency procedures
examination by a physician within six weeks of initial * Passenger handling (wheelchair, stretcher,
employment, or date of assignment to a drigguosition, number of attendants, seat belts, weight restrictions, etc.
with an annual review of health status. Providers must- Personnel Policy:
use all appropriate means to assure that drivers (employed * Discipline procedures for safety violations,
or sub-contracted) are drug and alcohol free whilepassenger mishandling and training programs.
transporting DMAP_clients. *  Provider must maintain and enforce policy
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regarding employee drug and alcohol use. to mentally retarded adults was developed by the Divisions
Equipment Policies: of Mental Retardation (DMR)and Social Services (DSS)
* Specifications (vehicle type, auxiliary in 1982 and received approval from the Health Care

equipment); Financing Administration (HCFA) and became effective
*  Maintenance procedures; on July 1, 1983. The waiver includes support services
*  Replacement policy. necessary to maintain individuals in the community as an
Vehicle Maintenance: alternative to institutionalization. The cost of the Home

*  Maintenance records must be kept on all vehicle.and Community-Based Services Waiver for the Mentally
*  Vehicle maintenance and safety checks must beRetarded (HCBS/MR) shall not exceed the cost of care

done monthly. of the Intermediate Care Facility for the Mentally
* Maintenance and records must comply with Retarded (ICF/MR).

Delaware Department of Motor Vehicle (DMV) standards

and inspections. VI. CONTENT/DESCRIPTION OF SERVICES

Providers must have documentation of vehicles modifiedWhen—-biting-theBMAPfor HEBSHMR —services—the
to adapt to alternate modes of service, e.g., passenger varovidermustuse-theirunigque-MRprovider4tb-rumber
converted to non-emergency ambulance, wheelchair liftshatends-with56"—Fheprocedure-codesto-beused for
added, etc., and remain within the codes and regulationsithng—servicesundertheHome-ane-Community-Based
of the State of Delaware’s DMV. WarveHe%H%e—MemaMRlef&rded—&Fe—Hsted—rrrAmaendm

VI. REIMBURSEMENT
Services provided under the HCBS/MR waiver include:
Non-emergency medical transportation providers, except

taxi providers, are reimbursed a prospective rate per mil&cCase Management Services
based on reported historic costs (cost reports).

Case management services include responsibility for

Non-emergency medical transportation by taxi is locating, managing, coordinating and monitoring:
reimbursed at the metered rate. - All proposed waiver services;

Other State Plan services;
Reimbursement includes all vehicles, drivers, dispatch,, Needed medical, social, educational and other
vehicle maintenance, fuel, lubricants, and all componentgublicly-funded services (regardless of funding source);
necessary to provide medical transportation services. and,

Informal community supports needed by eligible

persons.
HOME AND COMMUNITY BASED WAIVER FOR
THE MENTALLY RETARDED PROVIDER The intent of case management services is to enable waiver
SPECIFIC POLICY participants to receive a full range of appropriate services

in a planned, coordinated, efficient and effective manner.
Health care services are provided to the majority of
Medicaid clients through a Managed Care OrganizationCase management services consist of the following
(MCO). Fhis-manuatreflectsthepoticies—as-theyr+elateactivities:
to-Medicaitd-chents—-who-are-exemptfrommanaged caree  Arranging for the provision of services;
coverage—or—who—mayteguire—practittoner—orders to-  Initiation and oversight of the process of assessment
recetve—services—outside—the-MCOpackage—(seetist ohnd reassessment of program participant level of care and
those—exemptfrom—managet—care—coverage—n theearly review of plans of care;
Managed-Care-section-of-the-Generat-Potiddbwever - Determination and monitoring the cost-effectiveness

Home and Community-Based Services (HCBS) waiverof the provision of home and community services;
clients are exempt from managed care coverage. Services Monitoring and review of waiver participant’s
provided to clients eligible for HCBS waiver services will services;

be reimbursed on a “fee-for-service” basis. - Service coordination;
- Crisis intervention;
. DEFINITION AND OVERVIEW - Case planning;

- Assessment and referral; and,
The waiver to provide home and community based services Follow-along to ensure quality of care and case
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reviews when focus on the individual's progress in accordance with an IPP which has been designed in the
meeting goals and objectives established through the carelient assessment. The objectives of the residential
plan. habilitation services are to:

address functional needs by modifying inappropriate
Case Management is administered by qualified mentabehavior and enhancing beneficiary competence;
retardation professional staff who meet the minimum - address physical needs by promoting proper diet,
requirements for job specifications as set forth by theexercise and health care by taking the necessary action
State of Delaware Personnel Commission and outlinedo remedy an impairment as soon as possible after it

in the Merit System Procedure Manual. occurs, and by assisting the beneficiary to adapt to an
impairment;
Clinical Support - address emotional needs by strengthening the client’s

self-image, by the development of constructive
Clinical support includes physician services, home healthrelationships and by counseling supports if necessary;
care services, physical therapy services, occupational
therapy services, speech, hearing and language servicé$OSPICE PROVIDER SPECIFIC POLICY MANUAL
and prescribed drugs.

II. HOSPICE SERVICES
Clinical evaluation and consultation is administered by
staff meeting the minimum requirements for job Hospice services will be provided in accordance with
specifications as set forth by the State of DelawareSections 4305 through 4307 of the State Medicaid
Personnel Commission and outlined in the Merit SystemManual. This part of the State Medicaid Manual is

Procedure Manual. reproduced in its entirety in APPENDIX A of this manual.
Day Habilitation An individual may elect to receive hospice care during

one or more of the following election periods:
Day habitation includes assistance with acquisition,
retention, or improvement in self-help, socialization and - An initial 90 day period.
adaptive skills which takes place in a non-residential- A subsequent 90 day period.
setting, separate from the home or facility in which the- A-subseguent36-dayperiod.
recipient resides. Services shall normally be furnished- A-stbseguentextensionpetiod-of-untimited-duration
four (4) or more hours per day on a regularly scheduledguring-the-tathivicuabtifetime.

basis for one (1) or more days per week, unless provided Unlimited number of subsequent 60 day periods.

as an adjunct to other day activities included in the

recipient’s plan of care. Day habilitation services shall The periods of care are available in the order listed and
focus on enabling the individual to attain his or her may be elected separately at different times.

maximum functional level, and shall be coordinated with

any physical, occupational, or speech therapies listed in PRACTITIONER PROVIDER SPECIFIC POLICY

the plan of care. In addition, day habilitation services

may serve to reinforce skills or lessons taught in schoolPractitioner Laboratories

therapy, or other settings.

General Information

Residential Habilitation

The DMAP reimburses enrolled providers for properly
Residential Habilitation (State definition) is a continuum ordered, medically necessary, non-experimental, non-
of settings where specialized training and supervision isinvestigational, Clinical Laboratory Improvement
provided within the following community residential Amendments (CLIA) certified laboratory services when

settings: properly performed, documented, and billed.

- neighborhood group homes;

- speciatizedfostereareprograms; All tests performed by a practitioner in his/her laboratory

- foster training homes must be documented by a written order from the ordering
staffed apartments; and, practitioner. The signing of the practitioner’s name by
supervised apartments. another individual or the use of facsimiles are not

acceptable. Any telephone order for laboratory testing
Training services in these settings are provided inmust be supported by a signed order from the practitioner.
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As a result of Public Law 98-369, the DMAP prohibits ortabletreagent
practitioners from billing for clinical diagnostic fer-bifirubin;
laboratory tests that are not personally performed or glueose,
supervised by the practitioner start-to-finish in his/her hemoglobin,
office. The following policies apply: ketenes,
tetkoeytes,
Practitioners may only bill the program for those nitritepH;
laboratory procedures which they personally perform or protein,specific
supervise start-to-finish in their office. gravity:
Laboratory procedures which the practitioner refers urobilinegen;-any
to an outside laboratory must be billed by the laboratory. number-of-these
Interpretation of laboratory results or the taking of constituents;:—nen
blood or other specimens is considered part of the visit attemated;-without
and may not be charged as a separate procedure by the microscopy
practitioner. 81025  Urine-pregnancy  Various Various
testby-visual
CLIA cotercomparisen
methotds
The Clinical Laboratory Improvement Amendments of 82644
1988 were enacted by Congress to improve the qualityeffeetive
and reliability of clinical laboratory testing. CLIA applies 4/23/96 Albumin:—trine, Beehringer Boehringer
to any provider who performs any laboratory test used mierealbumin, Mannheim Mannheim
for health purposes, no matter how simple or routine. semiquantitative  Chemstrip-Micral
{egreagent-strip
CLIA Certificate of Waiver Tests assay)
82270  Blood,ocettt; Variots Variots
Fhe—foltowing-Clinical diagnostic laboratory tests—are feces-sereening,
considered to be CLIA Certificate of Waiver testie +-3simuttaneots
listed in Appendix H. These are the only HCPCS determinations
procedure codes that may be billed to the DMAP by ag2273  Bieedeceut; Smithkline
provider who holds a CLIA Certificate of Waiver. If there effeetive otherseurces,  Gastroeett Smithkline
is a specific product name or manufacturer listed, a#/23/96 quatitative
provider who holds a CLIA Certificate of Waiver may only 82950  &lucose—pest HemoCue B
bill if the test is doneUSING THE SPECIFIC effective glucose Glucose
PRODUCT AND MANUFACTURER AS LISTED. 497  doesefincludes  Photemeter HemeCue
{reptaces glueese)
COPE  DEFRNHON- PROBDUYET—MANUFACTURER 56055)
NAME 82951  Glucose—tolerance Hemo€ueB-
80002 Glucose; ChotesteehtBX  Chetesteeh effeetive test{GTHthree Glueose
effeetive guantitative 497  speecimens{ineludes Photometer HemoCue
123196 {reptaces glueose)
80002  Friglyeerides ChetesteehtbX  Ehelesteeh S6056)
effective
23196
80062 Eholesterol, +-Chemtraka +-Chemtrak
effective total Aeedmeter 2—Johnson&
HHYT 2Advanced-Care 3-—Beehringer COPE  DEFRNHON- PRODUET—MANURACTURER
{reptaces 3-Boehtinger Mannhetmn NAME-
G0054) Mannhetmn 82952  Glueosetolerance HemoCueB HemoCue
AeetChektastant effective testeach-additiondblucose
Plus-Chotesterol 4—Chetesteeh 97  beyond-three Photometer
4-ChetesteehtBX {reptaces speeimens
81002  Yrinalysis, S6057)
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82962  Glucoseybloodby Varieus Variods
glueoese-monitoring
deviee{s)-eteared-by

for-home-tse

eopper—stifate

methoth—hon

attemated
83748  Lipoproteindirect CholesteehtbX  Cholesteeh
effeetive measurement-high
1/23/96 density-chotesterol

effective exeeptbloot—Using

eomparison
85013  Bloed-eount—spun Various Variods
microhematoerit
85018  Bloed-count; Hemogltobinby HemoCue
effeetive hemogiobin sirgle-tastrament
HHY7 with-self-eentained
{reptaces er-ecomponent
Q06116) features-to-perform
speeimentreagent
providing-eireet
meastrementand
reatdout
85651  Sedimentationrate Various Variots
erythreeyte;—ron
attemated

effeetive sereen—direct One-Step-Strep  Quidel
123196 A-Test

87672  Culture-ordirect Serim-Pyloritek
) . ieation . .
123196 methodeach-erganism,
by-eommereiatkit-any
setree-exeepturine

proceduregire listed in Appendix I. A provider who holds
a CLIA Certificate for Provider-Performed Microscopy
may bill the DMAP for the following procedures
addition to the Certificate of Waiver tests.

81600 . o L Hirubin- se,

hemogtobin,ketones,teuvkoeytesnitrite; pH-protein,specific

. - . - hon-
aufte-m&ted—w-rt-h—ﬁ%efeseepy

CLIA Certificate of Reqistration dsts that DO NOT
Require Additional Certification by the DMAP

A practitioner who holds a CLIA Certificate of
Registration may bill the DMAP for-thistewing some
routinely performed clinical diagnostic laboratory tests
in addition to both the Certificate of Waiver tests and the
Provider-Performed Microscopy procedurgsthout

NOTE—The- DMAP-doeshotcoverany-servicesretating Fhese-testsdonotreguiaglditional certification by the

I infortitity Fherefore—the

DMAP. Refer to Appendix J for a list of appropriate

foltowing-waivertestisnotreimbursable-by-the BMAP: HCPCS procedure codes.

CLIA Certificate for Provider-Performed Microscopy

Procedures (PPMP)

806002  Automatet-multichannettest—1-or2-clinical-chemistry-tests
80003  Automatet-multichannettest—3-etinicat-chemistry-tests

Fhe—foltowing Clinical diagnostic laboratory tests—are 80084 Autemated-muttichannet-test—4-clinical-chemistry-tests
considered CLIA provider-performed microscopy 86685 Autemated-muttichannet-test-S-elinical-chemistry-tests
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80006  Automatet-multichannettest—6-¢tinicat-chemistrytests 87672
80607  Automatet-multichannettest—7-etinicat-chemistry-tests

80608  Automatet-multichannettest—8-etinicat-chemistry-tests 87681
80609  Automatet-multichannettest—9-etinicat-chemistry-tests 87682

80610  AutomatetHmultichannettest—10-clinical-chemistry-tests by-ecommereiatkit{speecify-type)forsingle-organisms

80611  AutomatetHmultichannettest—1i-clinical-chemistry-tests 870683  Culturepresumptive-pathogeniganisms,-sereening-only

80612  Automatet-multichannettest—12-clinical-chemistry-tests by-commeretat-kit{speeify-type)ymultiple-organisms

attomated-with-mieroseepy identifieation);-skir

81663  Urinalysis; by tip-stick-ortabletreagentforbitirubin,glucose, 87162  Eulturefunghisotation{with—orwithoutpresumptive
hemoglobinketones,teukeeytesnitrite;pHprotein-specific identification);-othersotree{exeeptblood)
gravity—trobitinregen—anynumber-of-these—constittents; 87265  Smearprimary-setree,with-interpretationrottinestain for
attomated-withoutmieroseopy bacteriafungh-oreet-types

81605  Urinatysisi—eauatitative—or—semigtantitative;—exeept 87208  Smearprimary-souree—with—nterpretation—eireet or
mmunoassays eencentratetdrforeva-antparasites

82044 intirine—mi - ; . ’ ent 87220 ) i ation e o)
strip-assay)

82273 Blood-oceult-othersourcesqualitative A—practittoner—who—hotds—a—CttA—Certificate— of

82948  Glucose:bleod reagentstrip Registration-ant-has-a-specialty-ofrheumatotogy-may also

82952 Glucose—tolerance—test—each—additionalbeyonad—three 83872  MueinSsyroviaH-fluid{Repestest)

speetmens 89660  Crystatdentificationby-light-microseopy—with—er—without
83748  Lipoprotein—direct-measurement—high—density—ehotesterol petarizingtens-analysis;any-body-fluie{exeepturine)
{Hbt-ehotesterel)
83986  pH-bodyfluid-exceptblood CLIA Certificate of Registration dsts that DO Require

84525 H-rea—ﬁﬁfegeﬁ—seﬁﬂqtraﬁ&t&ﬁve—(eg—reageﬁt—&mptest) Additional Certification by the DMAP

Any other clinical diagnostic laboratory tests performed
start-to-finish in a practitioner’s office requiBOTH a
b; Hct CLIA Certificate of Registration and certification by the
Medicaid Laboratory Consultant.
ential
To request this certification, submit a letter to:
, and
Medicaid Laboratory Consultant
Division of Social Services
, P.O. Box 906
Lewis Building
New Castle, DE 19720
with the following information:

Describe the office procedure from start to finish in
detail. You may enclose a copy of the package insert for
commercial kits.

Enclose a sample of how your test results will be
recorded in your office record.

Indicate your CLIA Certificate of Registration
Number.

Indicate the name of the physician(s) who will
personally perform or supervise the laboratory procedure
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and include the DMAP provider ID number(s) which will

be used for billing. BEXAMPEE—Whenboth—a—wound—culture—and—an-eye
I : I I il .

This information should not be submitted with a claim. ef87670—tnbleck19-of-the H@EF1500,state-that-one

When the laboratory consultant has certified your practiceweunt-—cttture-ant-one—eye-—cutture-were—performed.

to perform the procedure, you will receive a certification

letter. Pregnaney@sts
If a claim is submitted for a HCPCS procedure code thatFhe-follewingrestrictions—appty:

requires certification and the practitioner has not
followed the above outlined procedure, the claim will be - HEPESprocedure-code-81025(Urinepreghancy test,
denied with the message “Provider Not Specified toby-visual-cotorcomparisen-methods)-shoutd-beused for
Provide Service.” Once a particular HCPCS procedurepregraney—tests—performed—on—urine—samptes—that are
code has been denied with this message, do not resubmieportetd—as—positive—ornegative—by—a—vistat—ecolor
additional claims for this procedure code until the abovecomparisen.
noted procedure is complete. - HEePESprocedure—code 84703 fGonadetropin,
chottorie{(hCG)—guatitativel-shottd—be—used- for
Refer to Appendix K for specific billing instructions for: preghancy-testsreported-as—positive-ornegative.
- HEePESprocedure—code 84702 fGonadetropin,

- Multiple Units Of Service choerionic(hE6)—guantitative)shottdbeused—when

- Pregnancy @&sts determining-therange—of-values—of-thebeta—sub-unit of

- Panels and Profiles the-chotionie-gonadotropin—BDO-NOTUSETFHSCODE

- Drug Testing FORROUTINEPREGNANCY-TESTS.

- Therapeutic Drug Assays

- Urinalysis Panets—And-Profites(86662-86690)

- Chemistry and @xicology

- Hematology Panels-erprofites—are-groups-oftaboratory-tests—that are

- Immunology petformed-antd-bitedas-a-singte-unrit—Practitioners-must

- Microbiology use-the-appropriate—single-procedure-code-that-describes

the-grotup-of-tests-beingperformed.

Muttipte-Ynits—of-Service

Name—ofTest tatividual-HEPES
- Repetition—of-the—same-test-on—the—same-specimen —Precedure-Codes
mustnot-be-bilted. Whieh-Are-Net-Used
-  When—thesametestisperformed-onseparate  Alanineaminotransferase(ALSGPT) 84460
specimenscoltected—on—the—same—dayfrom—the—same Albumin 82040
patientbilHfer-multipte-units-of-the-appropriate HCPCS Aspartate—aminotransferase{ASSGOT) 84450
procedure—cotde—tbloek-19-of the HEES00-which—is  Bitirubin—direet 8225082251
used-to—expltain—tnusual-services-or-circumstanees, NotBitirubin—total 8225082251
the-times-that-the-speeimens—were—cotected. Caleium 82310
Earbon-dioxidecontent 82374
BEXAMPEEaglucoseis-trawnat8-AM-and-agair-at 2 chieride 82435
PMoen-the-same-dabiltfortwounitsof-80002—tnbleck  chetesterol 82465
19-of-the HCA1500,note—that the—specimens—were Creatinekinase(EK-EPK) 82550
coltected-at-8-AM-and2PM. Ereatinine 82565
Glueose—(Sugar) 82947
-  Whendifferentproceduremre—deseribedbpne Gammaglutamyliransierase (GGT) 82977
HEPESprocedure—cogbilHformultiple-tnitsef-serviece.  tactie-dehydrogenase(tD) 83615
bloek19-of the HERA1500-which—istsettoexptain  Phesphatase—atkatine 84675
uhRtsuatservices-oreireumstancesdentify-theproecedureshespherus—{inerganic phosphate) 84100
performed. Potassitm 84132
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identify-the-commerectatkitused.
" nded
p+eeed-u+e—eee+es—wl°reﬂ—a—s-ﬂ+g+e—p+eeed-trfe—eede %M%E—Wheﬁ—a—eﬂhtwe-eﬁhe—weﬂmeﬁNﬁssena

deﬂmﬂve—ﬂ%ea{—ehﬁese)—fhe—praeﬂﬁeﬁeﬁs—e*pected Laboratory Codes
to—be—able-to—isotate—andidentify Haemophitus,—gram
regativerods—staphylococe—pnedwmoecoeceti—and—otheHCPCS procedure codes 80002 - 80019 and G0058 -

probabtenaso-pharyngeatpathogens—in—-additionto bet&0060 have been deleted in the CPT book but Delaware
hemolytic—streptococei. Medicaid will continue to use this coding series for

automated multichannel testing.
- A-presumptive-orsereenirapturets-one-in-which a
sthgtepathegen—is—isotatedbutmayormaynot beThe newly added 1998 CPT codes for organ or disease
definitively—tdentified. oriented panels will not be used. Use the appropriate
automated multichannel test in the 80002 - 80019 series.
BEXAMPEE—When—ea-throat-culture—is—sereened-for the For 80049, use 80007. For 80051, use 80004. For
presence-orabsence-of-group-Abetastreptococeiusing 80054, use 80012.
tow—concentration—bacitracin—dise;bitHforone—unit of INDEPENDENT LABORATORY PROVIDER MANUAL
87981+ —tdentification—atds—suech—asbacitractn—and

neomyctn—tdiscs—are—considered—partof-the—sereen antV. BILLING FOR SPECIFIC LABORATORY
shottd-not-be-bilted-in—additionto-the 87681. SERVICES

BEXAMPEE—When—a-genital-eultureis—sereenedfor the HCPCS procedure codes 80002-80019 and G0058-

presence—or-absence—of-Neisseria—gonorrhea{GE), bilGO060 have been deleted in the CPT book but Delaware
for-one—unit-of-87081. Medicaid will continue to use this coding series for

automated multichannel testing.
- Commerciatkits—are—sel-contained—mierobiotogy
systems-thatoffer-sereening-information-enone-ermoreThe newly added 1998 CPT codes for organ or disease
probablepathogens—HEPES procedure—codes fopriented panels will not be used. Use the appropriate
commerciatkits-are-fountn-the—microbiotogy-seetion of authomated multichannel test in the 8002-80019 series.
H%e—eP:Fbeeiheu{&rres—peﬁefmed—us-rﬁg—eemme*eral kitsFor 80049, use 80007. For 80051, use 80004. For
80054, use 80012.

wmehﬂs—used—te—e*pwﬁ#ﬁu&raksemees—efeﬁetﬁstances
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CLIA Certificate of Waiver Tests assay)
82270 Bloot-oceul; Variods Variods
Fhe—foltowing Clinical diagnostic laboratory tests—are ing,
considered to be CLIA Certificate of Waiver tegie 1-3-simuttaneous
listed in Appendix A. These are the only HCPCS determinations
procedure codes that may be billed to the DMAP by ag2273  Bieed eceut; Smithkline
provider who holds a CLIA Certificate of Waiver. If there effeetive otherseurces,  Gastroeett Smithkline
is a specific product name or manufacturer listed, at/23/96 quatitative
provider who holds a CLIA Certificate of Waiver may only 82950  &lucose—pest HemoCue B
bill if the test is doneUSING THE SPECIFIC effective glucose Glucose
PRODUCT AND MANUFACTURER AS LISTED. 497 dosefincludes  Phetemeter HemeCue
{reptaces glueese)
€CODE DEFHNTHON- PRODUET—MANUFACTURER 66655)
NAME 82951 Glueose—toterance HemeCueB-
580002 Glucose; ChotesteehtBX  Chetesteeh effeetive test{GTHthree Glueose
effeetive guantitative 497  speecimens{ineludes Photometer HemoCue
123196 {reptaces glueose)
80002 Frighyeerides Cholestech-tDX  Cholesteeh 66656)
effeetive
/23196
580002 Chotesterol, 1-Chemtraka 1-Chemtrak
effeetive total Aeeumeter 2—Johnsen<&
HAH97 2-Advanced-Care 3-—Boehringer
{reptaces 3-Boehtinger Mannhetmn
66054) Manrrheim
AcetChektastant
Pius-Chotesterol 4—Chelestech
4—Chotesteeh£BX
oftabletreagent glueoese-monitoring
forbitirubin; device(s)-cleared-by
glucose, the-FDA-specificatly
hemogtebin, for-home-tse
teukoeytes, eopper—stifate
AitritepH, methed,hon
protein-speeific attomated
gravity, 83748  tipoprotein direct CholesteehtBX  Chetesteeh
drebitinegen—any effeetive measurement-high
Aumberof-these 123196 density—ehotesterol
eonstittentsi—hon {Hbtehelesterel)
fiEroSEopy effective exeeptbloot—Using
81625  Urine-preghancy Various Variods 123196 gualitative-eotor
testby-visual eomparison
eotercomparison 85013  Bloed-ecount—spun Varioeus Variods
methots mierohematoerit
82044 856018  Bloed-count; Hemogtobinby HemoCue
effeetive effective hemogtobin singte-instrument
123196 Albumin—urine, Boehringer Boeehringer HAH97 with-setf-eontained
mieroatbumin, Mannhetmn Mannhetmn {reptaces er-ecomponent
semiguantitative  Chemstrip-Mieral Q06116) featdres-to-perform
{eg,reagent-strip speeimentreagent
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providing-eireet
meastrementand
reatdout
85651  Sedimentationrate Various Variots
erythreeyte;fion
attemated
effeetive sereen—direct One-Step-Strep  Quidel
123196 A-Test
87072  Culture-ordirect  SermPyloritek
123196 tion-method,each FestKit Serim
organist by
eommeretat-kitany
setree-exeepturine

Q014  Ferntest
. . : L S inal o
eervicaHmueods
60027 Semenanalysis-presence-andformotitity-of-spermexetuding
Huhnrertest

CLIA Certificate of Registration Tests

An independent laboratory who holds a CLIA Certificate
of Registration may bill the DMAP for any clinical
diagnostic laboratory test for which they have received
CLIA certification.

Refer to Appendix C for specific billing instructions

NOTE—The- DMAP-doesnotcoverany-servicesretating for:

. i e
stlle y—to-the-treatment ot in E'E'I'“I Ill'e'EIIB'e tn b

84830 Ovutation—testsby—visvalcotor—ecomparison
methodsforhumantuteinizing-hoermone

CLIA Certificate for Provider-Performed
Microscopy Procedures (PPMP)

Fhe—foHtowing Clinical diagnostic laboratory tests—are
considered CLIA provider-performed microscopy
procedureare listed in Appendix B. A provider who holds
a CLIA Certificate for Provider-Performed Microscopy
may bill the DMAP for the following procedurds
addition to the Certificate of Waiver tests.

81660

. . N I se,
heﬁ‘reg-}ebrﬁ—kefeﬁes—}etrkeeytes—mﬁﬁe—w—pfeferﬁ—spewlc*
gravity-trobitinogen,any-numberof these-constitvents;-non-
aufte-m&ted—w-rt-h—ﬁ%efeseepy

Multiple Units of Service

- Pregnancy @sts

Panels and Profiles

- Drug Testing

- Therapeutic Drug Assays
- Urinalysis

Chemistry and dxicology
- Hematology

- Immunology

- Microbiology

Hits sf Se nl'ee.

Repetition—of-the—same—test-on—the—same—specimen
mustrot-be-bilted.
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procedures—performed. Potassitm 84132
Protein;total 8415584160
BEXAMPEE—Whenboth—a—wound—culture—antd—an-eye Sedium 84295
of 87070—Inblock39-ofthe HAF1500,—statethat-ene  Ureanitrogen{(BUNP4520
wotht-eulture-and-one-eye—cutture-were—performed. Urie-acid 84550
Preghancy—lests When—repotrting—any—of-these22-testegardtess—of
whether-the-tests—are—performed—tsing—mantat-or-semi-
Fhefolowingrestrictions—appty attomated—methods—er-on—attomated—mtitichannel

8061l  AutomatetHmultichannettest—1i-clinical-chemistry-tests
Panets—andProfites{86062-G6660) 80012  Automated-multichannel-test12-clinical-chemistry-tests

tisted-betow-ardNOTused-by-the BMAP BEXAMPLE—HaBUN-antaglucose-were+ur-enthe-same
specimen;—the-correctcode-wottd-be-onre—unitof-80002
Nante-of Bst ndividualHEPES H-onty—a—glucose—was—ordered—the—correctcode—would
Procedure-Codes-Which stitbe-one—unitof 86002—taglucose-was+una9 AM
Are-NotUsed antragain-at2-PMonthe-same-day-on-differentspeeimens,
Atanine-aminotransterase-(AL-SGPT) 84460 woe—thits—ef-86002-wottd-bebiltable.
Atbtmin 82040
Aspartate-aminotransferase-(ASIGOT) 84450 EXAMPHE—HHfive—of-the—abovetests—are—ordered; the
Bifirubin—direct 8225682251  tofrectecode-wottd-beneunit-of-806005—ifteen—tests
Bilirubin—total 8225682251  wotld-bebilledaone unit-of-80016-white—twenty-ene
Caleium 82310 tests-wottd-b®neunitof- G0659—tneach-ease—the-unit
Carbon-dioxide-content 82374 ofservice-wottd-benenotthenumber-of-testsactually
Chloride 82435 petformed.
Ehetesterel 82465
Ereatinekinase{(EK-EPK) 82550 bBrug—TFesting(86166-86163)
Ereatinine 82565
Glucese{Sugar) 82947 HEPESprocedure—code—80100(Drug,—sereen—multiple
Gammaglutamyltransferase (GGT) 82977 arug——etasses—each—procedure)shoutdbe—used for a
Lactic—dehydrogenase{(ED) 83615 guatitative-grug-screen-that-detects-muttipte-drug-ectasses
Phosphatase-atkaline 84075 —a—singte—procedure—HEPESprocedure—cotde—-80101
Phosphorus—(inerganic-phosphate) 84100 {Brug—sereen—single-drug-—ctasseach-drag-—etassyshould
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eireumstances—identify-the-eommereiakitused. produced by March 1, 1998, at which time the Department

would receive information, factual evidence and public

BEXAMPEE—When—a-culture-of-the-urethraforNeisseria comment to the said proposed changes to the regulations.
gonorrhea—{(GC)—is—perfermed—using—the—tsoecult No written or verbal comments were received relating
commerciatkitforgonorrhea—bitHeroneunitoefF-HEPCS to this proposed rule.
procedure—ecotde-87082—tnbloek19-of the HACES06,
note-thattsocut-was-the-commereiatkit-tused. FINDINGS OFFACT:

The Department finds that the proposed changes as
- Direct-sensitivittes—arenotretmbursabte—A—direct set forth in the February Register of Regulations should
sensitivityts—nocttated—directtyfrom—the—specimen at be adopted as written.
the—time—of-the—inittatetttre—BONOTuse HEPCS
procedure—codes 8718187184 87186;—6r87188 to THEREFORE, IT IS ORDERED, that the proposed
deseribe—direct-sensitivittes—Sensitivities—witt-orty be regulations of the Medicaid/Medical Assistance Program

fewbursed—aﬁeﬁa—pa{-hegeﬁ—has—beeﬁﬂselafed—&ﬁd-set wgre adopted and shall be final effective April 10, 1998.
3/12/98

Date of Signature
- %Pes—weeedwe—eede—s—?eﬁsﬂs—deseﬁbed-as a
itten to Gregg C. Sylveste M.D.

eruaﬁﬂfafwe—e%eemfﬁefeﬂ—kﬁ—H—ls—ﬁe{—Ee—be—used in Secretary
bactertat—trine—guantitative—ecoteny—count)—or—with Medicaid / Medical Assistance Program

commetctatkit—TFhey—are—considered—tobe—part of In compliance with the State Administrative

proceture—code—87088—when—performed-on—the—samd’rocedures Act (RA - Title 29, Chapter 101 of the
specimen. Delaware Code) and with 42CFR 8447.205, the Delaware

Department of Health and Social Services (DHSS)
Division of Social Services/Medical Assistance Program
(DMAP) hereby publishes notice of proposed policy

DEPARTMENT OF HEA LTH & amendments to the Medicaid eligibility policy manual
SOCIAL SERVICES reflecting changes made to the program as a result of the
Personal Responsibility andVork Opportunity
Division oF SocIAL SERVICES Reconciliation Act of 1996PL. 104-193 (RWORA)

and changes to coverage for aliens mandatedRiVORA
and new coverage for some aliens funded by the State.
The proposed policy changes are as follows:

IN THE MATTER OF:

REVISION OF THE REGUIATIONS

OF THE MEDICAID/MEDICAL 240.10 CITIZENSHIP AND ALIENAGE

ASSISTANCE PROGRAM Overview
The Personal Responsibility antfork Opportunity
NATURE OF THE PROCEEDINGS: Reconciliation Act of 1996 (RWORA, P.L. 104-193)

The Delaware Department of Health and Socialenacted on August 22, 1996, significantly changed
Services (“Department”) initiated proceedings to updateMedicaid eligibility for individuals who are not citizens
eligibility policies reflecting changes made as a resultof the United States. The legislation revised the
of the Personal Responsibility amdork Opportunity  categories of noncitizens who may be determined eligible
Reconciliation Act of 1996 (RWORA). The for Medicaid. The legislation identifies noncitizens as
Department proceedings to amend its regulations were qualified aliens or nonqualified aliens. The term qualified
initiated pursuant to 29 Delaware Code Sectiod180 refers to groups of aliens whose members may establish
and its authority as prescribed by 31 Delaware CodeMedicaid eligibility under certain circumstances and
Section 512. subject to certain limitations. For specific groups of

The Department published its notice of proposedaliens identified as nonqualified, eligibility is limited to
regulation changes pursuant to 29 Delaware Code Sectiothe treatment of an emergency medical condition as
10115 in the February 1998 Register of Regulations,defined in this section.
requiring written materials and suggestions from the
public concerning the proposed regulations to beln State Fiscal ¥ar 1998, (SFY 98), the Delaware
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FINAL REGULATIONS 1601

legislature appropriated state only funds to restoreare listed at the end of this section. Medicaid eligibility
coverage of full Medicaid benefits to legally residing for aliens is based on whether the alien is a qualified or
noncitizens who lost eligibility for full Medicaid benefits nonqualified alien. The previous category of lawful
because of PRORA. Coverage for these aliens will be permanent resident becomes a subcategory of the new
provided on a fee for service basis and is subject to theéerm qualified alien. The category known as permanently
availability of state funding. In the event state funding isresiding in the United States under color of law
exhausted, the benefits will be reduced to coverage ofPRUCOL) no longer applies and is no longer an eligibility
emegency services and labor and deliver only classification. Individuals who were formerly PRUCOL
are now considered nonqualified aliens.
Aliens who may be found eligible for full Medicaid
coverage using the state funds include legally residindll. Qualified Aliens

nonqualified aliens and qualified aliens subject to the 5 A qualified alien is:

year barlllegally residing aliens and ineligible aliens are a) an alien who is lawfully admitted for permanent
not eligible for full Medicaid coverage, but remain residence under the Immigration and Nationality Act

eligible for emergency services and labor and delivery(INA). ArAmericantraianborain-Canadaisinetuded in
only. this-designationprovidet-he-or-she-is-ofatteastone-half

or-chitd-of thethdian-or-anon-—citizen-whese-membership

All applicants, whether aliens or citizens, must meet theirrantndian-tribe-or-famity-is-ereated-by-adeptiontnless
technical and financial eligibility criteria of a specific the-personisof-atieast56%or-moretntdianbiood.

eligibility group such as SSI related group, AFDC related b) a refugee who is admitted to the United States
group, or poverty level related group. Not every alien,under §207 of the INA

gualified or nonqualified, will be eligible for Medicaid. c) an alien who is granted asylum under §208 of the
For example, enroliment in a managed care organizationNA

is_a technical eligibility requirement for adults in the d) an alien whose deportation is being withheld
expanded population under the Diamond State Health Plamnder §243(h) of the INAr 8241(b)(3) of the INA
demonstration waiver A nonqualified alien or a qualified e) an alien who is paroled into the United States

alien who is subject to the 5 year WRRA bar cannot under 8212(d)(5) of the INA for a period of at least 1
be found eligible in the expanded population. This isyear
because the state funded benefits are provided on a fee f) an alien granted conditional entry pursuant to
for service basis. An individual cannot be found eligible §203(a)(7) of the INA as in effect before April 1, 1980
under the expanded population for emergency services ¢) honorably discharged veterans and aliens on
only because those benefits are provided on a fee foactive duty in the U.S. armed forces and the spouse or
service basis. Adults in the expanded population areunmarried dependent children of a veteran or active duty
required to enroll in managed care to receive benefits. serviceman. The discharge must not be due to alien status
and the active duty status must not be for training. For
I.  United States Citizens example, the 2 weeks of active duty training usually
required of members of the National Guard does not meet
An individual qualifies as a U.S. citizen if the person was the definition of active dutyHmong and other Highland
born in the 50 states and District of Columbia, PuertoLao veterans who fought on behalf of the Armed Forces
Rico, Guam, U.S. Virgin Islands, or Northern Mariana of the U.S. during the ¥tnam conflict and who have
Islands. Nationals from American Samoa or Swain’'slawfully been admitted for permanent residence are
Island are regarded as U.S. citizens for purposes otonsidered veterans.
Medicaid eligibility. Children of a U.S. citizen who are h) an alien granted status as a Cuban and Haitian
born outside the U.S., may automatically be eligible for aentrant (as defined in Section 501(e) of the Refugee
Certificate of Citizenship. In order to receive the certificate, Education Assistance Act of 1980)

an INS Form N-600 needs to be filed. i) an alien admitted to the U.S. as an Amerasian

A. Medicaid Eligibility for U.S. citizens immigrant pursuant to Section 584 of the Foreign

Medicaid must be provided to eligible citizens or Operations, Export Financing, and Related Programs
nationals of the United States. Appropriations Act, 1988

j) aliens who have been subjected to battery or

II. Noncitizens or Aliens extreme cruelty and who meet certain criteria, including

The word “alien” is a technical, legal term for a person an alien whose child has been battered or an alien child
who is not a U.S. citizen. Common immigration terms whose parent has been battered
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k) an American Indian born in Canada who is at leastof an Indian tribe under section 4(e) of the Indian Self-
one-half American Indian blood and to whom the Determination and Education Assistance Act
provisions of 8289 of the INA apply or who is a member
of an Indian tribe under section 4(e) of the Indian Self-In addition, title IVE Foster Children and Adoption

Determination and Education Assistance Act Assistance children may be found eligible for Medicaid
regardless of date of entry provided the foster or adoptive
A. Medicaid Eligibility for Qualified Aliens parent of the child is also a qualified alien or a citizen.

The IVE agency is responsible for making that
Effective January 1, 1998, all qualified aliens, regardlessdetermination about the parent. If a IVE payment is being
of the date of entry into the U.S., may be found eligible made on behalf of the child, then the child is deemed
for full Medicaid benefits, including long term care eligible for Medicaid.
services.

For the following qualified aliens, eligibilityinder
The Delaware legislature appropriated state only fundsPRVORA is determined based upon the date of entry into
to restore full Medicaid benefits to legally residing the U.S.:
noncitizens who lost eligibility for full Medicaid because

of PRWORA. Under PRVORA, certain qualified aliens -  Lawful permanent residents

entering the U.S. on or after 8/22/96 were subjectto a5 Aliens granted parole (parolees)

year bar on eligibility Coverage for full Medicaidenefits - Aliens granted conditional entry (conditional
for the qualified aliens who are under the 5 yeaWemRA entrants)

bar,_is subject to the availability of state funds. . battered immigrants

The PRVORA policy (as amended by the Balanced Budgetlf these aliens (lawful permanent residents, parolees,
Act) which follows describes the eligibility for qualified conditional entrantsbattered immigrants) were living in
aliens prior to the appropriation of state funds. In the U.S. before August 22, 1996, they may be found
the event such state funding is exhausted, eligibility foreligible for Medicaid. If these aliens entered the U.S. on
gualified aliens will be determined using the WRRA or after August 22, 1996, they are not eligible for full
policy described below Medicaid benefits for 5 years from the date of entry into
the U.S. They may be found eligible for emergency
Under PRVORA, there are both mandatory and optional services only during the first 5 years after entering the
coverage groups for qualified aliens depending upon theJ.S. Once these aliens have been in the U.S. for 5 years,
alien’s date of entry into the U.S. Delaware has decidedhey may be found eligible for full Medicaid.
to cover both the mandatory and optional groups.

IV. Legally Residing Nonqualified Aliens
The date of entry is significant for the aliens listed as a),
e), f),]). _These aliens who enter the U.S. on or after 8/These are aliens who do not meet the above definition of
22/96 are not eligible for full Medicaid benefits for 5 qualified aliens. Individuals formerly known as PRUCOL
years after date of entry. These aliens are eligible onlyare now considered nonqualified aliens. Nonqualified
for emergency services and labor and delivery servicesliens have to provide a Social Security Number (SSN) if
during the first 5 years in the U.S. one is available, or apply for a SSN if the applicant does
not have one.
The following qualified aliens may be found eligible for
Medicaid regardless of their date of entry into the U.S.:Legally residing nonqualified aliens include the

following:
Refugees (§207 of INA)
Asylees (8208 of INA) . aliens granted permission to remain and work in the
Aliens who have had deportation withheld under U.S.
§243(h)or 8§241(b)(3) of the INA . individuals who have been paroled into the U.S. for

Honorably discharged veterans and aliens on activdess than 1 year
duty in the U.S. armed forces and the spouse or unmarried applicants for immigration status such as applicants
dependent children of a veteran or active duty servicemanfor asylum, adjustment to lawful permanent resident

Cuban and Haitian entrants status, suspension of deportation
Amerasians . aliens in Bmporary Protected Status (TPS)

American Indian born in Canada or who is a member. aliens in temporary resident status
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. Family unity beneficiaries lllegally residing nonqualified aliens, who meet the
- aliens under deferred enforced departure technical and financial requirements of a specific
. aliens in deferred action status Medicaid eligibility group, are only eligible for the

aliens who are the spouses or children of U.S. citizengreatment of an emergency medical condition, as defined
W|th approved visa petitions and pending adjustment ofin this section, and labor and delivery services. lllegally
status application. residing nonqualified aliens are not eligible for any long
term care Medicaid program.

A. Medicaid Eligibility for Legally Residing
Nonqualified Aliens VL. Ineligible Aliens

Effective January 1, 1998, legally residing nonqualified Some aliens may be lawfully admitted to the United States
aliens, regardless of the date of entry into the U.S., maybut only for a temporary or specified period of time as
be found eligible for full Medicaid benefits, including legal nonimmigrants. They are known as ineligible aliens.
long term care services. These aliens do not have to provide a Social Security
Number. The following categories of individuals are

The Delaware legislature appropriated state only fundsknown as ineligible aliens:
to restore full coverage of Medicaid benefits to legally
residing noncitizens who lost eligibility for full Medicaid - Foreign government representative on official
benefits because of RRRORA. Coverage for full business and their families and servants
Medicaid benefits for these legally residing nonqualified - Visitors for business or pleasure, including exchange
aliens is subject to the availability of state funds. visitors

Aliens in travel status while traveling directly through
The PRVORA policy (as amended by the Balanced Budgetthe U.S.
Act) which follows describes the eligibility for legally - Crewmen on shore leave
residing nonqualified aliens prior to the appropriation of - Treaty traders and investors and their families
state funds. In the event such state funding is exhausted, Foreign students
eligibility for legally residing nonqualified aliens will be - International organization representation and
determined using the RIRORA policy described below personnel and their families and servants

Temporary workers including agricultural contract
Under PRVORA, legally residing nonqualified aliens, workers
who meet the technical and financial requirements of a2 Members of foreign press, radio, film, or other
specific Medicaid eligibility group, are only eligible for information media and their families.
the treatment of an emergency medical condition, as
defined in this section, and labor and delivery services.neligible aliens may present the following
Under PRVORA, legally residing nonqualified aliens are documentation:
not eligible for any long term care Medicaid program.

Form 1-94 Arrival-Departure Record with codes other
V. lllegally Residing Nonqualified Aliens than those listed for qualified aliens, such as a
nonimmigrant code
The term nonqualified aliens also includes aliens who are  Form 1-185, Canadian Border Crossing Card
illegally residing in the U.S. These aliens either were. Form [-186, Mexican Border Crossing Card
never legally admitted to the United States for any period-  Form I-95A, Crewman’s Landing Permit.
of time, or were admitted for a limited period of time
and did not leave the United States when the period ofA. Medicaid Eligibility for Ineligible Aliens
time expired. Unlike other nonqualified aliens, they are
not issued SSNs. Aliens who are illegally residing in theln some cases an alien in a currently valid nonimmigrant
U.S. do not have to provide a SSN. classification may meet State residence rules. When this
is the case, the alien may be found eligible for Medicaid.
Legal nonimmigrants are not included in the group of
nonqualified aliens. Legal nonimmigrants are included Ineligible aliens, who meet the technical and financial
with the group known as ineligible aliens. requirements of a specific Medicaid eligibility group
(including State residency), are only eligible for the
A. Medicaid Elibibility for lIllegally Residing treatment of an emergency medical condition, as defined
Nonqualified Aliens in this section, and labor and delivery services. Ineligible

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




1604 FINAL REGULATIONS

aliens are not eligible for any long term care Medicaid labor and delivery only include but are not limited to:
program.

any service delivered in a setting other than an acute
VII. Treatment of an Emergency Medical Condition care hospital emergency room or an acute care inpatient
hospital.

To be eligible for coverage of labor and delivery and - any service (such as pharmacy, transportation, office
emergency services, the alien must meet all eligibility Visit, lab or x-ray, home health) that precedes or is

requirements for a specific Medicaid eligibility group Subsequent to a covered emergency service. Exception:
such as in the SSI related groups, poverty level related@@mbulance Fransportation that is directly related to the

groups, or AFDC related groups. The alien does not havé€mergency is covered.

to meet the requirement concerning declaration of- Organ transplants

satisfactory immigration status and verification of that - long term care or rehabilitation care
status. - routine prenatal and post partum care
Under PRWORA, nonqualified noncitizens (aliens) are VIII. Documentation and Verification of Citizenship

eligible ONLY for coverage of emergency services andOr Alien Status

labor and delivery servicesAs noted previouslyiegally

residing nongualified aliens may be found eligible for full A Declaration of Satisfactory Immigration Status
Medicaid benefits effective January 1, 1998. lllegally

residing aliens and ineligible aliens are eligible ONL As a condition of eligibility, applicants must sign a written
for coverage of emergency services and labor and delivergleclaration under penalty of perjury stating if he or she
services. These services must be rendered in an acuté @ citizen, national of the United States or an alien in
care hospital emergency room or in an acute care inpatierfiatisfactory immigration status. (qualified alienalien
hospital. In addition, emergency services must bein_lawful status) This declaration is obtained on the
rendered for diagnoses designated by the Delaward\ffidavit of Citizenship or Lawful Immigration Status
Medical Assistance Program (DMAP) as an emergency.form as part of the application for Medicaid. In the case
A comprehensive list of the covered diagnoses is availabl@f a child or incompetent applicant, an adult must sign on
in Appendix G of the DMAP Provider General Policy the applicant’s behalf. The applicant must also sign the

Manual. Consent of Disclosure (Form SAVE 2), which allows the
Immigration and Naturalization Service (INS) to provide
The DMAP defines an emergency as: verification of the individual’s alien status.

a sudden serious medical situation that is life If the applicant is not a citizen, national of the United
threatening; OR States, qualified aliens @n_alien in lawful status, the
a severe acute illness or accidental injury thatdeclaration of citizenship or satisfactory immigration

demands immediate medical attention or surgicalstatus and verification of such status is not required. If
attention: AND the applicant will not sign the declaration, he or she may

without the treatment a person’s life could be be found eligible for coverage for labor and delivery and
threatened or he or she could suffer serious long lasting¢Mmergency services only.
disability.

B. Documentation of Citizenship or Alien Status

Medically necessary physician (surgeon, pathologist,

anesthesiologist, emergency room physician, internistAPplicants must provide documentation of citizenship,
etc.) or midwife services rendered during an emergencydualified alien status, otawful alien status. All
service that meets the above criteria are coveredhoncitizens who declare they are qualified aliensiior
Anci”ary services (|ab, X-ray, pharmacy' etcl) renderedlanul alien status, must prOVide INS documents to
during an emergency service that meets the above criteri§stablish immigration status. Examples of acceptable
are also covered. Emergency ambulance services tgocumentation for U.S. Citizens, quallﬂed aliens, and
transport these individuals to and from the serviceslawful alien status are given in this section.

defined above are also covered.

If the applicant will not provide evidence of citizenship

Services not covered for nonqualified noncitizens whoOr alien status and does not allege qualifiethwful alien

are determned to be eligible for emergency service andtatus, the application is not denied, but an eligibility
determination is completed for coverage of labor and
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delivery and emergency services only. Office SAVE point-of-contact person, who will forward
the response to the eligibility worker.

As required by §1137(d)(4) of the Social Security Act,

Medicaid will be provided to individuals who meet all INS verification requests and responses (both primary and

other nonimmigration Medicaid eligibility requirements, secondary) must be dated and filed in the case record.

pending verification of immigration status. We will

provide Medicaid to an otherwise eligible individual who An alien registration number is required for both primary

has presented INS documents showing qualifiddwful and secondary verifications. If the applicant provides an

alien status, pending verification of the document. alien registration number but does not have the INS
document, complete Form G-845S including the alien

For noncitizen applicants who declare they are qualifiedregistration number. If an applicant provides a receipt

or lawful aliens or for individuals who declare citizenship indicating that he or she has applied to INS for a

but have no documentation, we must allow the individualreplacement document, use a Form G-845S attaching a

a reasonable opportunity to produce evidence ofcopy of the receipt.

immigration or citizenship status. We will give the

individual 30 days from the date of the receipt of D. Documentation of U.S. Citizenship

application to produce an INS document or documentation

of citizenship. If the individual meets all other eligibility The following are examples of acceptable documentation

requirements except for this documentation, we will of U.S. citizenship for Medicaid applicants:

provide Medicaid during this 30 day period.

Birth certificate
If the applicant provides an expired INS document or has
no documentation regarding his or her immigration status,  Religious record of birth recorded in the U.S. or its
refer the individual to the local INS district office to territories within 3 months of birth, which indicates a U.S.
obtain evidence of status. As noted previously, Medicaidplace of birth. The document must show either the date
coverage is provided for a 30 day period pendingof birth or individual's age at the time the record was
verification of alien status. If the applicant can provide made.
an alien registration number, follow the secondary

verification procedures outlined below under Section “C.-  Hospital record of birth in one of the 50 States, the
Verification of Immigration Alien Status”. District of Columbia, Puerto Rico (on or after January

13, 1941), Guam (on or after April 10, 1899), the U.S.
C. Verification of Immigration Alien Status Virgin Islands (on or after January 17, 1917), American

Somoa, Swain’s Island or the Northern Mariana Islands
States are required to verify alien status with the INS.(unless the person was born to foreign diplomats residing
Delaware Medicaid will verify alien status through the in such a jurisdiction)
Systematic Alien Verification for Entitlements (SAVE)
mechanism in operation in the Division of Social - U.S. passport (not time limited passports, which are
Services. Verification must be completed at initial issued for periods of less than 5 years)
application and at redetermination.

Report of Birth Abroad of a Citizen of the U.S. (INS

Staff will institute primary verification to INS through Form FS-240)
the DSS form “Record of Contact with ASVI Data Base” - TPQY from Social Security Administration showing
(SAVE-1). ASVI is the acronym for Alien Status citizen code “A” or “C”
Verification Index. Clear copies of alien immigration
documentation must be attached to the SAVE-1 form. If-  Certification of Birth (INS Form FS-545)
the response verifies alien status, process the case using
the INS information. If the response states institute- U. S. Citizen |.D. Card (INS Form [-197)
secondary verification, begin that process by completing
all parts of Section A on the revised - Naturalization Certificate (INS Form N-550 or N-
G-845S. A separate G-845S must be completed for eacb70)
applicant and must include copies of the documents for  Certificate of Citizenship (INS Form N-560 or N-
that person only. If a family has applied for benefits, each561)
member will require a separate G-845S. The local INS
office will complete the G-845S and return it to the State-  Northern Mariana Identification Card (issued by the
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INS to a collectively naturalized citizen of the U.S. who Immigration Judge granting asylum. If the applicant
was born in the Northern Mariana Islands before provides a court order contact INS using a G-845S and
November 3, 1986) attach a copy of the court order.

American Indian Card with a classification code 4. Alien who has had deportation withheld under §243(h)
“KIC” and a statement on the back (issued by the INS toof the INA
identify U.S. citizen members of the Texas Band of
Kickapoos living near the U.S./Mexican border) Order of an Immigration Judge showing deportation
withheld under 8§243(hpr 8241(b)(3) and date of the
Other alternative documentation that is determinedgrant; Form [-688B annotated 274a.12(a)(10); or I-766
to be acceptable by the State annotated A10. If applicant provides a court order contact
INS using G-845S and attach copy of court order.
E. Documentation of Qualified Aliens

5. Parolees
Acceptable documentation of qualified alien status is
listed below. The card should show the date of admissiorINS Form 1-94 annotated with stamp showing grant of

or date of entry into the United States. parole under §212(d)(5) of the INA and a date showing
granting of parole foat least 1 yearINS Form |-688B
1. Lawful Permanent Residents annotated 274a.12(a)(4) or 274a.12(d)(bor 1-766

annotated A4 or Cllindicates status as a parolee but does
INS Form I-551, or for recent arrivals, a temporary |- not reflect the length of the parole period.

551 stamp in a foreign passport or on Form 1-94.

6. Conditional Entrant
NOTE: INS has replaced Forms I-151, AR-3 and AR-3a.
If a lawful permanent resident presents one of these oldNS Form [-94 annotated with stamp showing admission
INS forms as evidence of status, contact INS using a Gunder §203(a)(7) of the INA, refugee-conditional entry;
845S and attach the old card. Forms [-688B annotated 274a.12(a)(3); or 1-766
annotated A-3.
Ar-Americanthtian-Born-in-Canada-is-considered+o be

tawfulty-admitted-forpermanentresideneceif-he-orshe is7. Evidence of Honorable Discharge or Active Duty
ef—&t—ke&s—t—eﬁe-ha-l-f—A-ﬁ%eﬁea-ﬁ—H%dﬁ-ﬁ—b-Feod Status

certificate—issued-on—areservation—tribalrecords,letter  Discharge - a copy of the veteran’s discharge papers
#eﬁme—e&rﬁdﬁﬂ—Bﬁ&&mﬁeﬁ{—ef—mdlaﬂ—Aﬁaws—eﬁsehool issued by the branch of service in which the applicant was

a member. (Department of Defense Form 214)

2. Refugees - Active Duty Military - a copy of the applicant’s
current orders showing the individual is on full-time duty
INS Form 1-94 annotated with stamp showing entry asin the U.S. Army, Navy, Air Force, Marine Corps, or Coast
refugee under 8207 of the Immigration and NaturalizationGuard or an active military identification card, DD Form
Act (INA) and date of entry to the United States; INS Form 2. Full time National Guard duty is excluded.
[-688B annotated 274a.12(a)(3); I-766 annotated A3; or
Form I-571. Refugees usually adjust to Lawful Permanent A self declaration under penalty may be accepted
Resident status after 12 months in the U.S. However, fopending receipt of acceptable documentation. The
purposes of eligibility, the individual is still considered individual is given 30 days to produce evidence; and, if
a refugee and it is important to check the coding on Formthe individual is otherwise eligible, Medicaid is provided
I-551 for codes RE-6, RE-7, RE-8, or RE-9. during this 30 day period.

3. Asylees 8. Cuban and Haitian entrants

INS Form 1-94 annotated with stamp showing grant of |-551 annotated CH6, CNEUG6, CU7; 1-688B annotated
asylum under 8208 of the INA; a grant letter from the 274a.12(a)(4): 1-94 annotated 212(d)(5)

Asylum Office of the INS; Form [-688B annotated

274a.12(a)(5); I-766 annotated A5; or an order of an9. Amerasian
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I-94 annotated AM1, AM2, AM3; I-551 annotated AM1, day care for fear of being found by the batterer);

AM2, AM3. a) Where the benefits are needed to alleviate nutritional
risk or need resulting from the abuse or following
10. Battered Immigrant separation from the abuser;

h) Where the benefits are needed to provide medical
In order to be a qualified alien based on battery or extremeare during an unwanted pregnancy resulting from the
cruelty, the alien must meet the requirements of 10.1.abusers sexual assault or abuse of or relationship with
through 10.4 below: the alien or his or her child; and/or to care for any resulting
children; or
10.1 the alien must not now be residing in the samewhere medical coverage and/or health care services are
household as the individual responsible for the battery omeeded to replace medical coverage or health care
extreme cruelty services the applicant or child had when living with the
abuser
10.2 the alien or the alien’child has been battered or
subjected to extreme cruelty in the U.S. by a spouse 040.4 the alien or aliers child must have a petition
parent of the alien, or by a member of the spause’ approved by or pending with INS under one of several
parents family residing in the same household as the aliensubsections of the INA that sets forth a prima facie case
but only if the spouse or parent consents to or acquiescef®r the status.
in such battery or cruelty and, in the case of a battered
child, the alien did not actively participate in the battery 11. American Indian born in Canada under section 289
or_cruelty of the INA or member of Indian tribe under section 4(e)
of the Indian Self-Determination and Education
10.3. there is a substantial connection between theAssistance Act
battery or extreme cruelty and the need for the public
benefit sought. There is a substantial connection undefNS Form [-551 with the code S13; unexpired temporary
any one or more of the following circumstances: I-551 stamp with code S13 in a Canadian passport or on
Form 1-94; satisfactory evidence of birth in Canada and a
a) Where the benefits are needed to enable the alien andfocument that indicates the percentage of American Indian
or the aliens child to become self-sfidient following blood in the form of a birth certificate issued by the
separation from the abuser; Canadian reservation or a record issued by the tribe; a
b) Where the benefits are needed to enable the alien anadhembership card or other tribal document showing
or the alien$ child to escape the abuser and/or themembership in the tribe that is on the list of recognized
community in which the abuser lives, or to ensure thelndian tribes published annually by the Bureau of Indian
safety of the alien and/or his or her child from the abuser;Affairs in the Federal Register
c) Where the benefits are needed due to a loss of
financial support resulting from the alisnand/or his or IX. Common Immigration Terms
her childs separation from the abuser;
d) Where the benefits are needed because the battery. Immigrant
or_cruelty separation from the abuser work absence
or lower job performance resulting from the battery or A general term for new arrivals, this includes legal
extreme cruelty or from legal proceedings relating to theimmigrants, refugees, asylees, parolees, and others. Legal
battery or cruelty (such as child support or child custodyimmigrants are granted admission to the U.S. on the basis
disputes) cause the alien and/or the afiestiild to lose  of family relation or job skill.
his or her job or require the alien and/or the akestlild
to leave his or her job for safety reasons; 2. Nonimmigrant
e) Where the benefits are needed because the alien or
his or her child requires medical attention or mental healthAn alien allowed to enter the U.S. for a specific purpose
counseling, or has become disabled, as a result of thand for a limited period of time such as a student, visitor,
battery or cruelty; or tourist.
f) Where the benefits are needed because the loss of a
dwelling or source of income or fear of the abuser3. Refugee
following separation from the abuser jeopardizes the
alien’s ability to care for his or her children (e.g. inability A person who flees his or her country due to persecution
to house, feed, or clothe children or to put children intoor a well-founded fear of persecution because of race,
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religion, nationality, political opinion, or membership in

a social group. An affidavit of support is the contract that an immigrant’s
sponsor signs, agreeing to financially assist the immigrant
4. Asylee to prevent him or her from becoming a public charge.

The Personal Responsibility and Work Opportunity
Similar to a refugee, this is a person who seeks asylunReconciliation Act of 1996 make affidavits of support
and is already present in the U.S. when he or she requestsgally binding documents and are enforceable until the
permission to stay. immigrant naturalizes.

5. Parolee 11. Public Charge

The Justice Department has discretionary authority tolmmigrants who become dependent upon public
permit certain persons or groups to enter the U.S. in arassistance, fail to find employment, and are unlikely to
emergency or because it serves an overriding publide self-supporting in the future may be deported on the
interest. Parole may be granted for humanitarian, legalgrounds that they have become a “public charge.”
or medical reasons. Some persons who fear persecution
are “paroled” into the U.S. as refugees when the numbed 2. Naturalization
of refugees allowed to enter that year has been exceeded.
Naturalization is the process by which a foreign-born
6. Alien not lawfully present in the U.S. individual becomes a citizen of the U.S. Naturalization
requires that the person be over 18 years old, lawfully
Also known as an undocumented immigrant, this isadmitted to the U.S., reside in the country continuously
someone who enters or lives in the U.S. without official for five years, and have a basic knowledge of English,
authorization, either by entering without inspection by American government, and U.S. history. There is an
the INS, overstaying their visa, or violating the terms of exemption from the English and civics requirements for

their visa. certain disabled immigrants.
7. Cuban/Haitian entrants 301.10 AHB—FO—FAMHHESWHTH-DEPENDENT
CSHHBRENAAFDE)

This category was created for the Cuban and Haitian
arrivals in 1980, who were allowed to obtain work ABETTER CHANCE
permits.

8. PRUCOL Ass—iﬁ&ﬁee—Uﬁits,—feFA&d—te—F&mﬂﬁs—mﬁ%h—Bepeﬁdent
Permanently residing under color of law is not a methodetigibteforMedicaid—coverage.

for entering the country, but indicates that an individual

is legally present under statutory authority and may remainrhe Personal Responsibility andovk Opportunity
under administrative discretion. PRUCOL is no longer Reconciliation Act of 1996,.P. 104-193, amended title
an eligibility classification under the Personal IV-A of the Social Security Act to repeal the Aid to
Responsibility and Work Opportunity Reconciliation Act Families with Dependent Children (AFDC) program. The

of 1996. (PRWORA) AFDC program provided an entitlement to cash assistance
for eligible families with dependent children. The
9. Deeming Personal Responsibility and dkk Opportunity

Reconciliation Act (PR/ORA) replaces AFDC with a
Some legal immigrants come to the U.S. with the aid ofprogram of block grants to States foefiporary
citizens who serve as their sponsors. That sponsor signdssistance for Needy FamiliesAWNF). Under ANF,
an affidavit of support agreeing to help support and sustairStates have broad flexibility to provide assistance to
the immigrant. Deeming means that the income andneedy families. Delaware implemented isNIF program,
resources of the sponsor and his or her spouse are deem@dBetter Chance, on March 10, 1997.
or considered available when determining the sponsored

alien’s eligibility. Before the passage of PRORA, anyone receiving cash
assistance under AFDC was automatically entitled to
10. Affidavit of Support Medicaid. Under the new lawfamilies receiving

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




FINAL REGULATIONS 1609

assistance under the block grantANNF) are not If a family becomes ineligible for Medicaid under this

automatically entitled to Medicaid. A new Medicaid eligibility group because of either employment reasons
eligibility group for low income families with children or child support payments, determine if the family is
is established by Section 1931 of the Social Security Acteligible for extended Medicaid coverage under Section
as added by sectionld of PRVORA. These families 301.55 or 301.60.

will receive Medicaid if they meet the AFDC eligibility

criteria in effect as of 7/16/96. The eligibility criteria 301.15LOW INCOME FAMILIES WITH CHILDREN

for this new group is described in Section 301.15. UNDER SECTION 1931

Section 1931 also gives States more flexibility in The Personal Responsibility andoV¥ Opportunity
determining Medicaid eligibility Delaware has used the Reconciliation Act of 1996,.B. 104-193, added Section
authority in Section 1931 to keep the rules for A Better1931 of the Social Security Act. Section 1931
Chance and for Medicaid consistent and use a singlestablishes a new Medicaid eligibility group for low
application form to determine eligibilityThis means that income families with children. Coverage for this
any family eligible for and receiving cash assistance undemandatory categorically needy group of families with
A Better Chance is also eligible for Medicaid under children is effective March 10, 1997, the date that
Section 1931 without having to complete a separateDelawares TANF plan was approved.

Medicaid eligibility determination.

Section 1931 defines the basic criteria for determining
The beginning date for Medicaid eligibility is generally Medicaid eligibility based upon AFDC eligibility criteria.
the same as for the-AFBEBC case with the following The criteria includes income and resource standards and
exceptions: methodologies as in effect on July 16, 1996, and
deprivation and specified relative rules that were in effect
1. Incases where the cash assistance payment is prorateh that date. Section 1931 gives states flexibility to
from the date of eligibilitythe Medicaid d&ctive date  change these criteria. Delaware has amended its Medicaid
will be the first of that prorated month. The Medicaid state plan to provide that the rules used to determine
state plan provides for full month eligibility eligibility under this group are the same as the rules used
to determine eligibility under ABC.
2. Effective January 1, 1991, any infant born to a
mother receiving Medicaid is also eligible for Medicaid Families who are eligible for Medicaid under Section
effective the date of birth. The baby remains continuously1931 may be receiving ABC cash assistance or may be
eligible for one year provided the infant remains in the Medicaid only families.
mother’s household and the woman remains eligible or
would be eligible if she were pregnant. Technical Eligibility

3. In cases where the family has unpaid medical bills inApplicants must meet general technical eligibility criteria
any of the three months prior to their month of applicationsuch as state residencgitizenship or qualified alien

for cash assistanand would have been eligible if they status, Social Security numbeassignment of rights, etc.,

had applied in that month, Medicaid may be provided foras described in Section 200.

that month. Effective January 1, 1996, retroactive

coverage is not available if, in the month of application, In_addition to the general technical eligibility

the family is eligible for enrollment into managed care. requirements, the family composition rules of the ABC

(see Section 306.40). cash assistance program must be met. The family must
include a child who is living with a parent or specified

Ineligibility for cash assistance unde+AFDEABC does  relative. A child is an individual under the age of 18 or

not mean automatieneligibility for Medicaid under under age 19 and who is still a full-time student in high

Section 1931. Workers must determine—+-AFDABC school, GED, or equivalent program and will graduate

applicants or recipients would be eligible f8ection prior to his or her 19th birthday

1931 Medicaid or any other type of Medicaid coverage

before taking an action to close or deny the MedicaidTo be eligible for Medicaid under Section 1931, a child

case. must be living in the home of a relative by blood, marriage,
or adoption who is within the fifth degree of kinship to
Transitional Medicaid the child. The degree of relationship is as follows:
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- parent (1st degree) S~ ed to
- grandparent (2nd degree) be-arecipient-of-aid-.”

- sibling (2nd degree)

- great-grandparent (3rd degree) Fherefore—anyone—who-wottd-otherwise—be—eligibte for
- uncle or aunt (3rd degree) afr-AFBE-granter-any persamderage—18-who-wotld

- nephew or niece (3rd degree) otherwise-be—eligibleforaGA-grant but-who-dees not
- great-great-grandparent (4th degree) recetve—agrantbecause-theirneed-for-assistance-is less
- great-uncle or aunt (4th degree) than-$10-06—is—eligibleforMedicaid.

- first cousin (4th degree)

- great-great-great-grandparent (5th degree) The Personal Responsibility andovk Opportunity

- great-great-uncle or aunt (5th degree) Reconciliation Act of 1996,.P. 104-193, amended title

- first cousin once removed (5th degree) IV-A of the Social Security Act to repeal the Aid to

Families with Dependent Children (AEDC) program. The
Any other persons named in the above groups whos@FDC program provided an entitlement to cash assistance
relationship is one of the chilsl'parents is established for eligible families with dependent children. The
by legal adoption; the spouse of any person named in th@ersonal Responsibility and &k Opportunity
above groups even though the marriage terminated byReconciliation Act (PRVORA) replaces AFDC with a
death or divorce. program of block grants to States foemporary

Assistance for Needy FamiliesANF). Under ANF,
The child must be living in the home of a parent or States have broad flexibility to provide assistance to
specified relative. The home is defined as the familyneedy families. Delaware implemented isNIF program,
setting where the child and the caretaker relative resideA Better Chance, on March 10, 1997.
The home exists as long as the relative is the responsible
caretaker even if the child or the relative is temporarily Before the passage of RFORA, anyone receiving cash
absent. The rules of A Better Chance are used tassistance under AFDC was automatically entitled to
determine if the child is living in the home of a parent or Medicaid. Under the new lawpersons receiving
specified relative. assistance under the block grantANF) are not

automatically entitled to Medicaid. A new Medicaid
NOTE: Deprivation is not an eligibility requirement for eligibility group for low income families with children
this group.If the child is deprived of parental support, a is established by Section 1931 of the Social Security Act
referral to the Division of Child Support Enforcement as added by sectionld of PRVORA. These families

must be made. will receive Medicaid if they meet the AFDC eligibility
criteria in effect as of 7/16/96. The eligibility criteria
Financial Eligibility for this new group is described in Section 301.15.

Follow ABC income and resource standards andSection 1931 also gives States more flexibility in

methodologies (disregards, exclusions, allocations). determining Medicaid eligibility Delaware has used the
authority in Section 1931 to keep the rules for A Better

Extended Medicaid Chance and for Medicaid consistent and use a single
application form to determine eligibilityThis means that

If a family becomes ineligible for Medicaid under this any family eligible for and receiving cash assistance under

eligibility group because of either employment reasonsA Better Chance is also eligible for Medicaid without

or_child support payments, determine if the family is having to complete a separate Medicaid eligibility

eligible for extended Medicaid under Section 301.55 ordetermination.

301.60.

Anyone who is otherwise eligible for ABC cash assistance
301.30 FAMILIES WITH LESS THAN A $10.00 NEED but does not receive cash because their need for assistance
is less than $10.00 is still eligible for Medicaid under

FederalRegutation42CFR43%5(b) Section 1931.

Effective-October1,-1981theFederal-Government has301.40 DEEMING CASES
dectaretthat"no-paymentofaitd-shattbe-made——for any
month—if-the—amount-of-such-payment——wotld-be less Federal Regulation 42 CFR 435.113, 435.122,
than-$16-00 butan-individual——to-whom—a—payment 0f435.602
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Section 1931 without having to complete a separate
Any-intividdal-who—is—denied-ortoses—AFBDEbenefits Medicaid eligibility determination.
soteltybased-on-the-budgeting-of stepparentgrandparent,
sibling—or-atien—sponsorincome—orresourees—may beAny individual who is denied or loses Medicaid under
eligibtefor-Medicaitt—An-individudat-who-is—denied-SSI Section 1931 based on the budgeting of stepparent,
benefitssotey-based-on-the-budgeting—ofalien—spoensor grandparent, or sibling income or resources may be
inceme-orresotrees—may-be-etigibleforMedicaid. eligible for Medicaid.

Apptlication—Proeess Follow all rules for Medicaid under Section 1931 (same
as ABC rules) except for the deeming of income or

For-AFbC—deeming—casesthe-BSS—apptication—is-usedesources from grandparents, stepparents, or siblings.

ol Leribitivd o ation. Goaid Leation

must-be-completedfor-SSthsponsoer—cases. Alien Sponsor cases

AFBbE-Dbeeming-€ases Many aliens with little or no income who want to become
lawful permanent residents have “sponsors” who pledge
FotlowingaltAFBErHtes-and-procedures—execeptfor the to support them. A sponsor is someone who completes
gdeeming—ofincome—orresourecesfrom—grandparentsan affidavit of support with the Immigration and
stepparents,—siblings—oraten—sponsors;—to—determinédNaturalization Service (INS) to help the alien friend or
Medicaid—etlgibitity relative obtain lawful permanent resident status. The
sponsor’s income and resources are “deemed”
The Personal Responsibility andoW Opportunity  considered available when determining if the alien is
Reconciliation Act of 1996,.P. 104-193, amended title eligible for certain assistance programs.
IV-A of the Social Security Act to repeal the Aid to

Families with Dependent Children (AFDC) program. The Ar—aten—who—fites—an—appleationand-is—determined
AFDC program provided an entitlement to cash assistancénetigibte-for-cash-assistance-tunder-AFBE-or-SStdue to
for eligible families with dependent children. The sponsor-deeming,may befound—etgibleforMeticaid.
Personal Responsibility and &k Opportunity  Fhe-intividvalmustmeetattechnicalandfinancial
Reconciliation Act (PR/ORA) replaces AFDC with a regtirements-of-either-the-AFBE-orSStHpregram-without
program of block grants to States foemporary the-applicationof-sponsordeeming—TFhe—alien—must be

Assistance for Needy FamiliesANF). Under ANF, determined—inetigibtefor AFBE€—-orSSHolely due—to
States have broad flexibility to provide assistance tosponserdeeming.

needy families. Delaware implemented itSNIF program,
A Better Chance, on March 10, 1997. A AFBE-alien—spoensor

Before the passage of RFORA, anyone receiving cash ForAFBE—atien—sponsor-deemingcases,—follow—=all the

assistance under AFDC was automatically entitled toAFBE+utespublished-inthe Bivision-of-Soecial-Services
Medicaid. Under the new lawfamilies receiving Peotiey-Manual.

assistance under the block grantANF) are not
automatically entitled to Medicaid. A new Medicaid B: SStalier-spoensor
eligibility group for low income families with children

is established by Section 1931 of the Social Security ActFer-SStatien-sponserdeeming—cases,folow-therules of
as added by sectionld of PRVORA. These families the-SStpregram—TFhe-alienmustbe-aged{(65or-older),
will receive Medicaid if they meet the AFDC eligibility btnat—otr—thsabted—tH—the—aten—is—rnot—aged, a
criteria in effect as of 7/16/96. The eligibility criteria €emprehensive—Medical Reportmust-be—sentto the
for this new group is described in Section 301.15. Medical-Review—EamTfor-the—disability-determination.
A-soctal-stummary-ishotreguiretc—The-etigibitity-worker
Section 1931 also gives States maore flexibility in wit-send-the-medicalreport-with-a—covermemo—stating
determining Medicaid eligibility Delaware has used the that-the-individuatis—claiming-to-bedisabtedunder the
authority in Section 1931 to keep the rules for A Better SStdefinition-of-disabitity
Chance and for Medicaid consistent and use a single
application form to determine eligibilityThis means that Yse-the—income—andresource—+wtes—inetuding—income
any family eligible for and receiving cash assistance undemisregards,tdeseribedinthe-QMB-seection-of thismanual.
A Better Chance is also eligible for Medicaid under {Seetion—3874)—Use—the—income—standards—ofthe SSI

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




1612 FINAL REGULATIONS

program—Effective 197+ —the-SSHncometmit is be referred to as “receiving Medicaid under Section

$484-00-foran-individuat-and-$726-00-foraecoupte— The1931" throughout this section. Any family eligible for

resotreetimits—are—$2,000for-an—individuat-and—$3000and receiving ABC benefits is also eligible for Medicaid

for-a—couplte. under Section 1931 and may be found eligible for
Transitional Medicaid. This means references to

The Personal Responsibility andowk Opportunity  “Medicaid under Section 1931” also refers to families

Reconciliation Act of 1996 requires Medicaid deeming receiving ABC.

for family sponsored immigrants who enter the U.S. on

or after August 22, 1996. The deeming rules apply onlyDelaware’s welfare reform waiver, “A Better Chance”

to sponsors and immigrants who have signed the legallf(ABC) includes a modification to the length of the

binding affidavits of support that are promulgated by the Transitional Medicaid period. The ABC waiver extends

Attorney General. Sponsor deeming is required until theTransitional Medicaid benefits for up to 24 months.

naturalization of the immigrant or until the sponsored

immigrant can be credited with 40 qualifying quarters of Families must meet the initial eligibility requirements

work. Sincefamily sponsored immigrants are subject to described in this section to receive the first 12 months

the 5 year bar on receiving benefits, there will be no newof coverage. Families can be eligible when their income

sponsor deeming for approximately 5 years. exceeds either 185% of the standard of need or the
standard of need. The standard of need used is the same

For SSl-related Medicaid eligibility groups, use the rules as the ABC standard of need.

of the SSI program. For AFDC-related Medicaid

eligibility groups, use the rules of the ABC program. To continue to receive Medicaid for the second 12
months, the family’s gross earned income less child care

301.55 TRANSITIONAL MEDICAID COVERAGE costs must be at or below 185% FPL. Family income
will be budgeted prospectively.

The Family Support Act of 1988, PL 100-485, mandated

that effective April 1, 1990, states provide health carelnitial Eligibility for First Six Months

coverage known as Transitional Medical Assistance for

up to twelve months for families who become ineligible NOTE: All references to “Medicaid under Section 1931”

for AFDC due to increased earnings, increased hours ofncludes families determined eligible under Section

employment, or loss of earned income disregardgs. 1t301.15 “Low Income Families with Children under

reptaces—thepreviousfourantnine—month—extenrsionsSection 1931" and families who receive ABC benefits.

FransittonatMeticatd—begins—with—the—month of ABC families are also eligible for Medicaid under Section

inehlgibiity for-AFBDE—The—month—of-ineligibitityis  1931.

defiredas-the-month-following-thetastmonth-AFBES was

correcttyrecetvetd—under—the—StaseAFDEC—ptan. At the time a family becomes ineligible for—AFDC

FransitionabMedicaitHstividedHnto-two-disereteperiods Medicaid under Section 1931 determine whether the

that-have-different-etigibtityregairements. family meets the following three requirements.

The Personal Responsibility andoWk Opportunity 1. The family must have received-AFD®ledicaid under
Reconciliation Act of 1996 (PRORA), PL. 104-193, Section 1931 in three of the six months immediately
repealed the AFDC program and replaced it with a progranpreceding the month the family became ineligible for
of block grants to states foremporary Assistance for AFB€-_Medicaid under Section 1931 .
Needy Families (ANF). Delaware implemented its\NF
program, A Better Chance (ABC), on March 10, 1997. A family is considered to have received-AFDd&dicaid
under Section 1931 in any monrthpayments-were-correctly
Prior to PRVORA, a familys eligibility for Transitional  peaid Medicaid assistance was correctly provided. This
Medicaid was linked to receipt of AFDC. Under does not include—payments—mabitedicaid assistance
PRWORA, a familys eligibility for transitional Medicaid provided in error—payments—madéedicaid assistance
is linked to receipt of Medicaid under Section 301.15 provided pending a hearing if the family loses the hearing
“Low Income Families with Children under Section and the—paymentsMedicaid assistance provided is
1931". recoverable as an overpayment; er—payments—made
Medicaid assistance provided for a month of ineligibility
The eligibility group described in Section 301.15, “Low because of administrative notice requirements.
Income Families with Children under Section 1931", will Recipients are obligated to report changes promptly.
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When a change is reported, the worker must review

eligibility. If the change will result in ineligibility, the The mother becomes employed on June 6 and has

worker must take action to close the case. This can affectountable earned income of $400. At the same time, she

the month of ineligibility. reports that beginning in June the family will receive
monthly unearned income of $1200. The family is no

1. The family must have received-AFBDI@edicaid under longer eligible for-AFBE€ Medicaid under Section 1931

Section 1931 in Delaware for three of the six months.in June due to excess income that is both earned and

Families who move into Delaware and who have notunearned.

received three months efAFB®@ledicaid under Section

1931 here are not eligible for transitional Medicaid. Since the $1200 increase in unearned income alone was

Transitional Medicaid benefits are not transferable fromsufficient to make the family ineligible ferAFDBC

one state to another. If a family is entitled to and receivesMedicaid under Section 1931, but the $400 earned

six months of transitional Medicaid benefits in another income was not sufficient on its own to make the family

state and then moves into Delaware, they are not eligibléneligible, the family did not lose-AFBCMedicaid

for transitional Medicaid here. because of the increase in earned income. The family is
not eligible for transitional Medicaid.

2. The family must become ineligible forAFDC

Medicaid under Section 1931 because of an increase iftxample 3

the hours of or increased income from the employment

of the caretaker relative or because a member of theé'he family has no income. The mother becomes

family loses the $30 and 1/3 earned income disregard oemployed on June 6 and reports countable earned income

the $30 disregard. of $900 in June. In July, one child leaves the household.
As a result, the income limit for the family in July is
This happens when: reduced to $833. The family is no longer eligible for

AFBE€- Medicaid under Section 1931 in July due to excess
an increase in earned income (or countableincome, all of which is earned. However, the family is
earned income because of loss of disregard) makes theot eligible for transitional Medicaid because the earnings
family ineligible or did not increase in July, the month of ineligibility for
AFB€E€_Medicaid under Section 1931.
an increase in other income when combined with
an increase in earned income (or countable earned incomgéxample 4
because of loss of disregard) makes the family ineligible.
The mother is employed and has monthly countable earned
H-is—asstmed—in—atwo-parentfamipoth-parents—are income of $900. She reports that she no longer has to

“‘earetakers™andtherefore—the—principalwage—earnerpay for day care in June because free care is available.
wotlt-be-a—caretakerretative. Without child care expenses, her countable earned income

increases to $1200 in June. The family is no longer
The following examples illustrate this requirement for a eligible for-AFB€_Medicaid under Section 1931 in June

family of 4. The standard of need is $1004. because of excess income. The earnings did not increase
in June. Her countable income increased because of the
Example 1 loss of a child care deduction. The family is not eligible

for transitional Medicaid.
A family has recurring monthly unearned income of $500.
The mother becomes employed on June 6 and ha8. The family must continue to have a child living in the
countable earned income of $600 in June. The family ishome.
no longer eligible for

The family must continue to have a child living in the
AFBE€-_Medicaid under Section 1931 in June due to home that meets the age requirementfer-AFREdicaid
excess income that is both earned and unearned. Withoutnder Section 1931 ; that is, an individual under age 18,
the increase in earned income, the family would haveor under age 19, and and who is still a full-time student in
remained eligible forAFB@ledicaid under Section 1931 high school, GED, or equivalent program and will graduate

. The family is eligible for transitional Medicaid. prior to his or her 19th birthday. The earned income of a
child that meets the age requirement is excluded. The
Example 2 child does not have to meet the former AFDC definition
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of dependent child. For AFDC purposes, a child must bethe family size. Follow the income rules of the ABC
both needy and deprived of parental care and supporprogram. The earned income of a dependent child,
because of the absence, disability, unemployment, etc.egardless of student status, is not counted.

of the parent. This means that for transitional Medicaid

there is no deprivation requirement. Example

When the only child in the family no longer meets the A grandmother is payee for her two grandchildren. They
age requirement, the family is no longer eligible for have been receiving-AFBHMedicaid under Section 1931
transitional Medicaid because there is no longer a childfor two years. The children’s mother has been in prison
in the family. When one child turns age 18 or 19, butduring this period. She is released from prison and returns
there is another child in the family, the child who turns to the home. She becomes payee for the children and
age 18 or 19 is no longer considered a member of théherself. Within two months, she becomes employed and
transitional family unit. The rest of the family remains her earnings cause-AFB®ledicaid ineligibility. Is the
eligible. family eligible for transitional Medicaid?

Transitional Family Unit No. The family (Mom and two children) did not receive
AFBE€-_Medicaid in three of the six preceding months.

Transitional Medicaid provides eligibility for families

rather than individual eligibility. Transitional Medicaid Example

coverage is provided to all individuals who were included

in the-AFBE family unit at the time the familHHestAFDC A mother and her child are receiving transitional

became ineligible for Medicaid under Section 1931. In Medicaid. The father of the child returns to the home in

addition, family members who enter the household orthe second 12 month period. How does his return to the

family members who were absent but return may be founchome affect the family’s continued eligibility for

eligible. transitional Medicaid?

An individual who enters the family unit (including a child Sinece—AFBE—poticyrequires—thatanaturatfather be
born to the family during the transitional period) may be irctuded—in—the-assistance—unit—thefatheris—eonsidered

eligible for transitional Medicaid if that individual would to—-be—a—member—ofthefamity—unitfor—transitional
have been included in the caretaker relative’'s assistancitedicaie—_\We must use the family composition rules
unit if the family were now applying fer-AFD®ledicaid for Medicaid under Section 1931. The family
under Section 1931.The rules for the composition of composition rules for Medicaid under Section 1931 are
the assistance unit for Medicaid under Section 1931 aréhe same as the family composition rules for ABC. The
the same as the rules for the composition of the assistanageatural father must be included in the assistance unit .His
unit for ABC. These rules are found in ABC policy at earnings are considered in determining if the family’s
Section 3015 of the Division of Social Services Manual. earned income exceeds 185% of the federal poverty level
The individual who enters the family must be one who (FPL). If the family remains eligible, the father is also
could be found eligible forAFBQedicaid under Section eligible for transitional Medicaid.

1931 in their own right.

Example
The transitional family includes:
A mother receiving transitional Medicaid gives birth and
family members who were in the-AFB®/edicaid the baby is deemed eligible. Is the baby counted when
under Section 1931 assistance unit when -the-AFDCestablishing family size for purposes of the 185% FPL
Medicaid under Section 1931 was terminated, and test?
Yes.
family members who have since entered the
household and who would be included in the assistancé&anctioned Individuals
unit if the family were applying forAFBQMedicaid under
Section 1931 in the current month. rdividuats—who—are—dnder—any-AFDEC—sanction—may be
nctudet-aspartof-the-transitionat-famity-during-both the
The earned income of an individual who has entered offirstant-secont-12-month-periotds—This-inetudes:

returned to the family unit is included in the gross
earnings and that individual is counted when determining-  inthviduals-who-have-notreceived-3-out-of-6-months
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priorto-the-month-ofneligibitity - {re—werenotinetuded disregard effective December. Without the 1/3 disregard
on-the-grant-because-ofa—sanetion; and her countable income is $1092.40. This exceeds the
standard of need of $833 and the family is ineligible for
- sanetionedHndividuals-who-are-noton-the-grantin theMedicaid under Section 1931 because of earnings. The
month-of-netigibitity for-AFDE. family is eligible for transitional Medicaid beginning

December 1.
Individuals who are under any ABC sanction are eligible
for Medicaid under Section 1931. These individuals areMonth of Ineligibility forAFB€ Medicaid under Section
included in the transitional family 1931

Eligibility Determination Fransitionat-Medicait-begins—with—the-moenth—folowing

the—tast-month—in—whieh-AFDC—was—correctlyreeeived.
Families who lose-AFBCMedicaid under Section 1931 AR-AFDCpaymentishotcorrectheceived-whenitis
because of earnings or loss of earned income disregardecoverable-as-anoverpayment.

are eligible for transitional Medicaid when their income

exceedseither 185% of the standard of need OR the H-ineligibilityrestults because-of-an-increase-inincome,
standard of need.The standard of need is the same as thethe-werkerdeterminesifineome-reecetredHnthe-month it

ABC standard of need. began—was—enough—to—make—thefamiy—unittotally
inetigible—f-so,—thepayment-must-be—+ecovered—n an
NUMBER OF 185% OF THE STANDARD OF evefp-a-ymefﬁ_—pcﬁy&me—iﬁeﬁg-ibﬂﬁy—eeeﬂrs—aﬁeﬁhe—ﬁrst
PEOPLEIN SRNDARDOF  NEED (75% FPL)** day-of the-month-because-of-inereased-incomethe case
BUDGET NEED* mustbe-closed-effective-the-foltowing-month—When the
1 $ 912 $ 493 change-isreported-tootate-in-the-month-to-atow-atdvance
2 1,228 664 notice—the—case-is—closed-effective—thenextmonth
3 1,541 833 '
4 1,857 1,004 Transitional Medicaid begins with the month of
> 2,170 1,173 ineligibility for Medicaid under Section 1931 due to an
6 2,484 1,343 increase in income or loss of earned income disregards.
7 2,800 1,514 The month of ineligibility for Medicaid is the month in
8 3,115 1,684

which the familys income exceeds either 185% of the
standard of need or the standard of need. The standard of
need for Medicaid under Section 1931 is the same as the
ABC standard of need.

* Add $318 per person above eight in the family
** Add $170 per person above eight in the family

Example: Ms. Smith reports a new job on November 3
and is determined prospectively ineligibte—She—is-also
inetigibleforNovember—__The family income exceeds

the standard of need. Transitional Medicaid begins in

. L . November because that is the morth—AFINE family
Mrs. Johnson receives-AFbMedicaid under Section income exceeds the standard of need for Medicaid under

1931. She earns $7.00 per hour and works 40 hours P& ot 1931 .
week. Her monthly income is $1212.40 ($7.00 x 40 x Section 1931
4.33). She has been receiving the 30 and 1/3 disregarge, o e
Budget follows:

Example

185% Standard of Need $1,541 Standard of NE&3I3

Ms. Little begin working November 27 and
reports to her worker promptly. The family is determined
prospectively ineligible forABC and Medicaid under

$1212.40 monthly garned income_ Section 1931 for December—Because-of-advancenotice
= 90.00  earned income deduction regairementsthe—case-is—closed-on—-becemberT3e
1122.40

transitional Medicaid period begins in December because

December is the month—ef-inetgibitityfor-AFDthe

family income exceeds the standard of need.

- 30.00 $30 disregard
1092.40
- 364.13 1/3 disregard
$ 728.27 netincome < $833 standard of need

Someone who is not timely in reporting the start of
employment or increased wages could have their family’s

Her income does not change but she will lose 1/Stransitional benefits reduced so that they only receive the
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24 months of transitional coverage from when they shouldthe Federal Poverty Level (FPL) and continue to be at or
have been closed. But, we will not totally disqualify a below 185% FPL throughout the second 12-month period.
family.

There are no limits on necessary child care costs.
Example: Mrs. Thomas begins working on April 15, 1996. Prospective budgeting is used to determine family
She does not report her job until she receives her firsincome. Do not add unearned income to earned income.

pay on May 25—Becatuse-of-atdvancenoticetreguirementsCount the earned income of all family members (except
her—case-isnot-elosedunti-Iune—36,—1996—She—shoulthe earned income of a dependent child, regardless of

havereportetd-Aprit-t5and-herAFDC—case-wotld-havestudent status) living in the home who were members of
been—closed-Apri-36,-1996The family income exceeds the family unit the month the family became ineligible
the standard of need in MayThe transitional Medicaid for AFBE€ Medicaid under Section 1931 and any individual
should begin on May 1, 1996, and finish April 30, 1998. who would be included in the caretaker relative’s
assistance unit if the family were now applyingfer-AFDC

Eligibility During the First 12-Month Period Medicaid under Section 1931.
The family will receive Transitional Medicaid without any Income Limits for Second 12 Months
reapplication for the first 12 months. The family must
be notified-at-the-time-of the-termination-of-AFDEhen Family Size Income Limit $
they lose eligibility for Medicaid under Section 1931 that 1 1,217
they are eligible for transitional Medicaid and the reasons 2 1,636
why the benefits could be terminated. DCIS will 3 2,056
automatically notify-AFB€transitional Medicaid families 4 2,475
and issue a card for the-AFBGamily members. The 5 2,894
notice will include this information about termination of 6 3,314
benefits. 7 3,733

8 4,152
To continue to receive Medicaid throughout the first 12- 9 4,572
month period the following conditions must be met in 10 4,991

addition to the initial eligibility requirements:

Good cause for terminating employment is:

there is a child living in the home.

1. Circumstances beyond the individual’'s control such
The rules of ABC are used to determine if a child is living as but not limited to illness, illness of another family
in the home. When it is determined that a family no member requiring the wage earner’s presence, a
longer has a child living in the home, the family is no household emergency, the unavailability of transportation,
longer eligible under this program. The case must beand the lack of adequate child care.
reviewed to determine if the family members are eligible
for Medicaid under another program. 2. Instances in which employment was unsuitable such

as:
Eligibility During Second 12-Month Period

wages offered less than the Federal minimum wage,

A redetermination of eligibility must be completed at the - employment on a piece-rate basis and the average
end of the first 12-month period. To continue to receivehourly yield the employee receives is less than the
Medicaid during the second 12-month period, the Federal minimum wage,

following conditions must be met in addition to the initial - unreasonable degree of risk to one’s health and
eligibility requirements: safety,

the individual is physically or mentally unfit to
1. there is a child living in the home, and perform the employment as documented by medical

evidence or reliable information from other sources,
2. the caretaker relative is employed during each month-  the distance from the individual’'s house to place of
unless good cause exists, and employment is unreasonable considering the expected
wage and the time and cost of commuting,
3. the family’s gross monthly earnings (less the monthly-  the working hours or nature of employment interferes
costs of necessary child care) are at or below 185% ofvith the members religious observance, convictions or
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beliefs. begins in February. When-AFD®ledicaid under Section

1931 eligibility was lost in February because of earnings,
3. Discrimination by an employer based on age, racethe family had received-=AFBQMedicaid under Section
sex, disability, religious belief, national origin, or 1931 in three of the six preceding months. The six
political belief. preceding months are January 1998, December,

November, October, September, and August 1997. The
4. Work demands or conditions that are unreasonabldamily receivedAFB€ _Medicaid under Section 1931 in
such as working without being paid on schedule. January 1998, September and August 1997.

5. Acceptance of other employment or enroliment at Example 2
least half-time in a school, training program, or college.
A family is determined eligible for transitional Medicaid
6. Resignations by persons under the age of 60 that arrom 11/1/96 to 10/31/98. The mother is employed for
recognized by the employer as retirement. the entire period. The family becomes eligiblefer-AFDC
Medicaid under Section 1931 during May and June 1997.
7. Leaving a job in connection with patterns of The family becomes ineligible for-AFB®edicaid under
employment in which workers move from one employer Section 1931 due to wages effective July. Does the
to another as in migrant farm labor or construction work. family continue with the original transitional period?

24-month Period of Eligibility Yes. The family is not eligible for a new transitional
Medicaid period because the family did not receive

A family gets 24 months of transitional Medicaid from Medicaid under Section 1931 in the six months preceding

the month of ineligibility forrAFB€C _Medicaid under the month of ineligibility (July). The family continues

Section 1931, even if they become eligible again forto be eligible for the original transitional Medicaid

AFBE€ _Medicaid under Section 1931. The clock on the period.

24-month period does not stop running when—A+DC

eligibility for Medicaid under Section 1931 is Example 3

reestablished. The 24 months of transitional Medicaid

run concurrently with months ef-AFBEligibility for A family has been receiving—AFBCMedicaid under

Medicaid under Section 1931. Section 1931 from June 1997 to October 1997. The
AFB€E-_Medicaid under Section 1931 is closed for earned

If the family is again loses eligibility for-AFBQMedicaid income and transitional Medicaid begins November 1997.

under Section 1931 for non-work reasons, the transitionaln December Mom loses her job and the family is opened

benefit period is unaffected. If the family is terminated in-AFB€_ABC. The family is also eligible for Medicaid

again for earned income reasons, a hew transitional periodnder Section 1931. In January 1998 Mom is approved

may begin. for Social Security and the-AFBBBC case and Medicaid
under Section 1931 are closed 1/31/98. Is the family
Example 1 eligible for transitional Medicaid?

A mother and her children have received-AFBEdicaid Yes. The family continues with the transitional Medicaid
under Section 1931 continuously since April 1997. Mom period that began in November 1997.

becomes employed and loses—AFDQligibility for

Medicaid under Section 1931 effective October 1997 Repeotting—Regtirements

due to earned income. The family is determined eligible

for transitional Medicaid effective October. In December Fhe-Sotial-Secutity-Actat-§1925-deseribes-thereporting
she loses her job and appliesfer-AFBC. She is reguirementsunderransitionat-Medicaid.

approved forAFBEABC effective January 1998She

is also eligible for Medicaid under Section 1931. SheEffective- 195 Petawares-welfarereform-program—A
becomes employed again in February and her earne&e{-fef—eh-aﬁee—e{ﬁﬁmﬂ%ed—meﬁt-h-ky—mﬁeﬁmg

income causes her to be ineligible fer-AFDKedicaid
under Section 1931 in February. Does the family continuelv
with the original transitional period?

No. A new 24 month period of transitional Medicaid mw&srwﬁream—ehaages—rrrerreumstaaees—ksrg%cant
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change-incircumstances—is—asfollows: Families who lose-AFBCMedicaid under Section 1931
receive a notice that advises them of the eligibility

- change-in-househotd-size requirements for continued coverage under transitional

- ahewjob Medicaid. The notice contains a statement advising

- achangefrom-fut-time—topart-time—emptoyment  families of the right to extended Medicaid benefits and

- loss—of-employment an explanation of circumstances that could result in

- ahinerease-ordecrease-of-forty-hoursinempltoymentermination during the extended periods.

petmonth

- a-hew-dhearnet-income Fraud

- dhearnetncome-goesdp-ordownmore-than-$50.00

petmonth Section 1925(d) of the Social Security Act specifies that

extended Medicaid must not be granted to any individual
NOTFE—Changes—in—unearnetd—income—dornotaffe ctwho has-eommittecHraue-during-thetast6-moenthsin-which
continuet-etgibitityfortransitional-Medicaid. the—famity—was—receitving—ait-before—otherwise—being

provided—extendededicaid—eligibitity_been legally
Fhe—etigibitityreguirements—for—transitional-Medieaid determined by the Medicaid agency to be ineligible for
remain-the—same—howevyahefamily-doesnothave- to Medicaid under Section 1931 because of fraud at any time
meet-the—reporting—reguirements—deseribed—at-§1+925 ofluring the last prior six months in which the family

the-Social-Security-Act. received Medicaid under Section 1931. The fraud
determinations are subject to the fraud and program abuse
Termination of Benefits provisions under Sections 1128, 1128A, and 1128B of

the Social Security Act.
First 12-month period

Ynder-the-AFDCprogram—a-determination-of-frave-must
Medicaid benefits will be terminated if: be—madefolowng—ahearingUnder Medicaid, a

conviction for fraud must be made by a court of competent
1. The family no longer has a child living in the home. jurisdiction.
Use the definition for child as defined under—AFDC
Section 1931 Medicaid. A child is under age 18 or is Forputrposes-ofthe-exclusionfromtransitionatvedicaid,
under age 19 and who is still a full-time student in high an—individualis—considered-tohavebeen—convicted of a
school, GED, or equivalent program and will graduate eriminat-offense:
prior to his or her 19th birthday.

when-ajudgmentof-convictionhas-been-enteredagainst
2. The family is found to have received-AFD@edicaid the-individuatby-aederal-State;-ortocal-court,regardless
under Section 1931 “fraudulently” in the preceding six ef-whether—there—is—an—appealpending—or-whether the
months. Fraud is defined at the end of this section. jaegment-of—econviction—orother+ecord—retating to

eriminat-econduecthas-been-expunged;

Second 12 month period
I el e . the

Medicaid benefits will be terminated if: ndividuat-by-atederal-State;ortocalcourt;
1. The famly nolonger has a child (defined above) living wherapteaofguilty-ornoto-contendere-by-the-individual
in the home. hasbeenacecepted-by-atederal-State;ortocatecourt; or
2. The caretaker relative is no longer employed and goodvhen-the-individuathas-enterecHnto-participationin-a first
cause does not apply. offenderor-otherprogram-wherejudgment-of-eonviction

hasbeenwithheld.
3. The family’s monthly gross earned income minus
child care costs exceeds 185% FPL. 301.60 PROSPECTIVE PROGRAM (CHILD SUPPORT)

42 CFR 435.115(f),(g),(h)

We must explore eligibility for any other Medicaid Section 406(h) of the Social Security Act

program before transitional Medicaid is terminated.

o dividtalwil I - ~if a
Notices new-coltection-orinereased-cotection-ofchitd-orspousal
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supportundertitte V-D-ofthe-Social-Seeurity-Aetresults ordered is not material when establishing eligibility for

n—the—termination—of-AFDC—ehgibitityacecording-to prospective Medicaid. Eligibility is based on the amount

section406{h)-ofthe-Social-Security-Act—Fhisregutation of supportcollected.

also—coversfamitiesthat-donotreceive—agrant-because

theirneetHsbelow-$16-00—Medicait-will-be—continued Eligibility Determination

o X lord hs—beginni 4 the

firstmonth-of-AFDCinetigibitity to-each-dependentehild Fhefamityis—elgible—if-the—coltected—supportexeeeds

ant—each—retative—with-whom—such—a—echtdistiving 185%of-the—standard-ofneed-orthestandard-ofneed.

{including-the—etigiblespouse-oefsuch—retative)who: Fhe-cottection—of-supportimustactually
catse—or-actively—contribute—to—inetgibiity for-AFDC,

- becomes-inetigiblefor-AFDC-on-orafterAugtust 16, even—if-there—are—otherfactors—that-atso—contribtte to

1984and netigibitity-or—couldsimultaneousty—cause it.

- hastreceivedAFBbCHoratieastthree-ofthe-sixmonthsAt the time the family becomes ineligible for Medicaid

immetiatetypreceding-the-month-in-which-the-individual under Section 1931,

becomes-inetigibtefor-AFBDC—and determine whether the family meets the following three

- becomes-inetigiblefor-AFDC-whotlly-orparty-as a requirements:

resttofnew-orinereased—chitd—or—spousat-support

1. The family has received Medicaid under Section 1931
in three of the six months immediately preceding the
The Personal Responsibility andowk Opportunity month the family became ineligible for Medicaid under
Reconciliation Act of 1996 (PRORA), PL. 104-193, Section 1931.

repealed the AFDC program and replaced it with a program

of block grants to states foremporary Assistance for 2. The family lost eligibility for Medicaid under Section

Needy Families (ANF). Prior to PRVORA, a familys 1931 wholly or partly as a result of new or increased child

eligibility for Prospective Medicaid was linked to receipt or spousal support collections under title IV-D. The

of AEDC. Under PRVORA, a familys eligibility for family is eligible if the collected support exceeds 185%

Prospective Medicaid is linked to receipt of Medicaid of the ABC standard of need or the ABC standard of need.

under Section 301.15, “Low Income Families with The collection of support must actually cause or actively

Children under Section 1931. contribute to ineligibility for Medicaid under Section
1931, even if there are other factors that also contribute

NOTE: All references to Medicaid under Section 1931 to ineligibility or could simultaneously cause it.

also include families who receive ABC benefits. ABC

families are also eligible for Medicaid under Section Example

1931.

An family receives $300 in countable child support
Medicaid eligibility is extended for four consecutive collections and $400 in Social Security benefits. The
months to families who become ineligible for Medicaid standard of need is $833. In the next month both the child
under Section 1931 because of a new or increasedupport collection and the Social Security benefit
collection of child or spousal support under title IV-D of increase by $150, for a total increase of $300 a month.

the Social Security Act. The family is ineligible forAFBEMedicaid under Section
1931 due to the child support collection because the
Collection of Support change in support by itself, when added to the unchanged

Social Security would cause ineligibility fer-AFDC
Regulations require that the collection of support madeMedicaid under Section 1931. The family is eligible for
by absent parents and spouses be paid directly to the IVextended Medicaid.
D agency; the Division of Child Support Enforcement
(DCSE).-AFB€ Medicaid recipients occasionally receive Example
child or spousal support directly. Extended Medicaid
coverage will be provided when collections of child or An family receives $750 in countable child support
spousal support that are received by the assistance uniollections and the standard of need is $1004. In the
are turned over to the DCSE. Support payments that areaext month, the countable child support collection
not forwarded to the DCSE do not constitute a “collection” increases to $900 and at the same time one of the older
under title IV-D; therefore, the family would not be children leaves home. As a result, the standard of need is
eligible for prospective Medicaid. The amount of support reduced to $833. The countable child support collection
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of $900 exceeds the new standard of need of $833. Théor up to 24 months of continued coverage under
family is eligible for extended Medicaid, since the transitional Medicaid. (See Section 301.55) If a family
collection of child support increased and contributed tois eligible for extended Medicaid under Transitional

the ineligibility for-AFB€ Medicaid under Section 1931. Medicaid as a result of earned income and is also
The reduction in the standard of need worked insimultaneously eligible to extended Medicaid as a result
combination with the increased support collection to of the support collection, the family is eligible for up to

cause the ineligibility. Thus, the support collection 24 months of extended Medicaid. The periods of
contributed to the family’s ineligibility for—AFBC extended Medicaid run concurrently.

Medicaid under Section 1931. Neither change would have

caused ineligibility by itself. Family Unit

However, suppose that in this example the $750 in supporAll members of the family unit who were eligible for
collection was raised to $900 and the $1004 standard oAFB€-_Medicaid under Section 1931 are eligible for the
need was reduced to $664. In this case, the increase ffiour months continued coverage. In addition, family
support collection would have no effect on eligibility for members who enter or return to the household are eligible
AFB€ Medicaid under Section 1931. That is because thefor prospective Medicaid if that individual would have
change in the standard of need would have causedbeen included in the assistance unit if the family were
ineligibility for AFB€- Medicaid under Section 1931 even now applying forrAFBCMedicaid under Section 1931.
before the child support collection was raised from $750Individuals under an ABC sanction are eligible for
to $900. Because the change in the support collectiorMedicaid under Section 1931 any may be found eligible
did not cause or contribute to ineligibility ferAFDC for the four month extension. If a member of the family
Medicaid under Section 1931, the family would not be is added to an existing=AFBCassistance unithat is
eligible for prospective Medicaid. receiving Medicaid under Section 1931 and the mother
receives an increase in support the same month the
3. The family must continue to have a dependent childmember is added, that member is entitled to four months
living in the home. of continued Medicaid. A child born to the family during
the four-month period will also be covered through the
The family must continue to have a child living in the end of the four month period. Remember a child born to
home that meets the age requirement for Medicaid undea Medicaid mother is deemed eligible for one year.
Section 1931; that is, an individual under age 18 or under
age 19, and who is still a full-time student in high school, A person or family who becomes ineligible during the
GED, or equivalent program and will graduate prior to four-month period for reasons other than the collection
his or her 19 birthday. or increased collection of support (such as a child who
attains age 18 or a family member who leaves the
Month of Ineligibility for AFB€ Medicaid under Section household) will not be entitled to continued coverage
1931 beyond the date of ineligibility.

Families are eligible for prospective Medicaid beginning Prospective Medicaid ends for any individual family
with the month of ineligibility foMedicaid under Section member who moves to another state. Coverage ends the
1931 due to a new or increased collection of support.month following the month the individual moves to the
The month of ineligibility forMedicaid under Section new state. Eligibility can be reinstated if the individual
1931 is the month in which the famityincome exceeds family moved to another state in March, the first month of
either 185% of the standard of need or the standard oprospective Medicaid, and moved back in May, the family
need. The standard of need for Medicaid under Sectiorwould again be eligible for prospective coverage in May
1931 is the same as the ABC standard of need. and June.

If a family’s ineligibility for an-AFBE—grant Medicaid There is no requirement that a member of the family be
under Section 1931 is a result of the collection oremployed throughout the four-month period.

increased collection of suppoand employment or
increased earnings, review the file to determine which
factor caused the ineligibility. If the collection of support
was the determining factor the family will qualify for four
months of continued coverage. If it is determined that
earnings caused the ineligibility, the family will qualify
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DEPARTMENT OF LABOR the Board. Proposed Rules 30 and 31 are not necessary

and would cause unnecessary delay in the administration
Divisio N oF INDUSTRIAL AFFAIRS

of cases before the Board.
STATUTORY AUTHORITY: 19 Delaware Code, Section
2301A(i) (19 Del. C. 82301A()) . Action:

WHEREAS it is expedient to revise certain rules NOW, THEREFORE, after consideration of the
which were created pursuant t6 Del. C.8§2121 and 29 pyplic Comment, the Board, by at least a majority of the

Del. C. Chapter 101, in part, because of changes in 19uorum, votes to decline to adopt proposed Rules 30 and
Del. C.Chapters 21 and 23 and practice before the Board31 and to amend Rules 8 and 9, as follows:

for the purpose of securing the just, speedy and

inexpensive determination of every petition; IV. Text of Rules:
WHEREAS the Board has considered amendments to RULE NO. 8
Rules 8 and 9 and newly proposed Rules 30 and 31 after Motions Concerning Legal Issues

due notice and public comment;

(A) Except for motions contemplated by Rule No.
WHEREAS these proposed amendments / rules were|g and11, where a motion is filed with the Department

published in the February 1, 1998 Registe which make a legal argument, a supporting brief containing
. . citations shall be filed with such motion. A motion may
I. Summary of Evidence and Information: not be filed without proof that a copy of said motion has

been served upon the non-moving part

It was proposed that Rule 8 be amended to include  (B) An answering brief shall be filed with the
subsection (H), which would require any party relying pepartment by the non-moving party within 15 days of
upon an unpublished decision to supply the Board andeceipt of the supporting brief. An answering brief may
opposing party(ies) with a copy of the unpublished not be filed without proof that a copy of said answering
decision. There was no public comment. brief has been served upon the moving yart

It was proposed that Rule 9 be amended, as previously (C) A reply brief may be filed with the Department
published in the Registeto bring the rule in conformity  py the moving party in the discretion of the moving part
with the statute. There was public comment proposingpuyt in no event will a reply brief be accepted by the
that a different version of subsections (I) and (J) bepepartment after 7 days from the receipt by the moving
adopted than what was published in the Register and publig,arty of the non-moving party answering brief. A reply
comment in support of the previously published versionprief may not be filed without proof that a copy of said
of subsections (I) and (J). reply brief has been served upon the non-movingypart

It was proposed that Rule 30, which would address (D) After the briefs have been filed with the

the use of interrogatories in practice before the Board,pepartment, an oral argument may be scheduled by the
be adopted. There was public comment urging the Boarthepartment in the Boarsl discretion.

not to adopt this rule and suggesting that adopting sucha (E) Motions of a procedural nature need not be
rule would only slow the administration of cases before gccompanied by supporting briefs. No order involving a
the Board. There was public comment suggesting that grocedural matter requested by the moving party shall be
standard set of interrogatories might be useful in practicqssued by the Board against the non-moving party until

before the Board. the non-moving party has been given an opportunity to be
It was proposed that Rule 31, which involves medical heard on the issue.

tests or techniques pursuant to a physical examination of  (F) Anytime after the employé&s first report of
an employee, be adopted. There was public commenfhjury has been filed with the Department, the
urging the Board not to adopt this rule and suggestingpepartmens scheduling fiicer may be notified either
that it is unnecessary and would only slow the py oral, telephonic or written communication of the

administration of cases before the Board. request by a party or parw|ega| counsel for a |ega|
o hearing. The Departméstscheduling ficer will have
Il. Findings of Fact: the discretion of requiring a written argument from the

parties or the parties’ legal counsel on the legal issue.

Adoption of the proposed amendments to Rules 8 andshould one or both of the parties fail to accept the

9, as published in the February 1, 1998 Registgll scheduling 6ficer’s decision, the parties must reduce
facilitate the just and speedy disposition of cases beforgneijr respective positions to written memorandums. The
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memorandums will be submitted to the Department byofficer to arrange for and preside over pretrial hearings.
the parties on a date chosen by the scheduling officerThe pretrial officer will have discretionary power to see
The Board will review the memorandums and issue athat the pretrials are conducted in an effective manner.
written decision. (D) At the time of the noticed pretrial, the following

(G) Parties may submit a proposed stipulation orderinformation or documentation must be provided:
for cooperation with reasonable vocational rehabilitation (1) Names and addresses of prospective medical
to the Board for approval without a legal hearing. and lay witnesses.

(H) If an unreported or memorandum opinion, (2) A complete statement of what the petitioner
whether of the Board or of any court, is cited or relied seeks and alleges. When a claimant seeks an order for
upon by any party, whether in a written submission orpayment of medical expenses either by petition or when
during any oral presentation, a copy thereof shall beraised as an issue in the pretrial conference on the
provided to the Board and the opposing party. If, duringemployer’s petition, copies of the bills shall be provided
an oral presentation, the party relying on the unreportedo counsel with the Petition at least 30 days before the
case does not have a copy of such case immediatelfiearing.

available, copies will be provided promptly after the (3) A complete statement of defenses to be used
hearing but in no case later than the end of the nexby the opposing party.
business day following the hearing. (4) A copy of the medical report upon which a
petition for benefits under 19 Del.C. 2326 is based shall
RULE NO. 9 be provided to opposing counsel.
Formulation of Issues - Pretrial Procedure (5) A clear statement of the basis for a petition
under 19 Del.C. 2347.
(A) In any action, The Department of Labor shall (6) Notice of the intent to use any movie, video

conduct a pretrial conference. The Pretrial Schedulingor still picture and either a copy of the same or
Officers shall be responsible for noticing and conductinginformation as to where the same may be viewed.
such pretrial conferences. Such conference shall be held (E) Either party may modify a pretrial memorandum
telephonically, unless either party is unrepresented byat any time prior to thirty (30) days before the hearing.
counsel in which case, the conference may be held at th# the thirtieth day prior to a hearing falls on a weekend
Department of Labor offices servicing the county where or holiday, the last day to amend the pretrial shall be the
the accident occurred. The Scheduling Officer shall setlast business day which is at least thirty days prior to the
a date and time for the hearing on the issues which ar&earing date. Should a party wish to amend the pretrial to
the subject of the petition convenient to all parties andlist additional withesses, the party shall provide the names
counsel and subject to the provisions of 19 Del.C. 2348and addresses of such witnesses. Notice of any
(c). Hearings as to all other Petitions will be scheduledmodification to the pretrial shall be sent to the opposing
at the convenience of all parties and counsel to the extentounsel or to a party directly if the party is unrepresented
possible. At such conference, the parties may considerin a fashion insuring timely receipt of the same. The thirty
(1) Means and methods to simplify the issue(s); day notice requirement regarding amendments to a pretrial
(2) The necessity or desirability of amendments memorandum may be waived by consent of the parties
to the papers filed or for additional papers to be filed; upon written stipulation or by the Pretrial Scheduling
(3) The possibility of obtaining stipulations, Officer or the Board upon written application. However,
admissions of fact or admissions of documents to avoidonly the party who filed the petition which forms the
unnecessary proof; subject of the pretrial memorandum may amend the
(4) The limitation on the number of expert petition subject to the provisions of Board Rule 26.
witnesses; (F) Subject to the pretrial officer’s discretion, a
(5) Such matters as may aid in the disposition hearing date for a petition may be scheduled even if one
or expedition of the action. or both parties fail to attend the pretrial. Only the pretrial
(B) The Board may make an order which recites thescheduling officer can grant a continuance of a pretrial
action taken at the conference, the amendments allowetiearing.
to the pleadings and the agreements made by the parties (G) Responsibility does attach to the requesting party
or on their behalf as to any of the matters considered ando arrange to have medical withess(es) present for the
which limits the issues for hearing to those not disposedBoard’s scheduled hearing date. Such arrangements must
of by admissions or agreements of counsel. Such ordebe coordinated with and approved by the pretrial
when entered controls the subsequent course of the actioscheduling officer. Unless specifically asked for, no
unless modified to prevent manifest injustice. subpoena will be issued to expert withesses since parties
(C) The Department shall designate the pretrial make their own arrangements for expert appearance.
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(H) The pretrial officers, at their discretion, may (D) After the briefs have been filed with the
schedule an additional pretrial hearing upon request oDepartment, an oral argument may be scheduled by the
either party or the Board. Department in the Board’s discretion.

() Inthe absence of unusual circumstances, the party (E) Motions of a procedural nature need not be
filing a petition shall file with said petition a pretrial accompanied by supporting briefs. No order involving a
memorandum with the petitioner’s portion completed. procedural matter requested by the moving party shall be
The pretrial memorandum shall be sent to the opposingssued by the Board against the non-moving party until the
party’s counsel by the Department of Labor upon the filing non-moving party has been given an opportunity to be
of an entry of appearance. In the event that the opposingpeard on the issue.
party is represented, the petitioning party may send the (F) Anytime after the employer’s first report of
pretrial directly to opposing counsel with notice to the injury has been filed with the Department, the
Board that the same has been done. Department’'s scheduling officer may be notified either

(J) The pretrial scheduling conference shall be heldby oral, telephonic or written communication of the
on a date not later than 30 days after the date of theequest by a party or party’s legal counsel for a legal
issuance of proper notice of a pretrial conferencehearing. The Department’s scheduling officer will have
regarding the petition atissue. In the event that the pretriathe discretion of requiring a written argument from the
memorandum has not yet been filed with the Departmenparties or the parties’ legal counsel on the legal issue.
of Labor, the Board shall issue an Order compelling theShould one or both of the parties fail to accept the
submission of the same by a date certain, not to exceedcheduling officer’'s decision, the parties must reduce
fifteen (15) days. their respective positions to written memorandums. The

memorandums will be submitted to the Department by the

These changes shall be effective on April 10, 1998parties on a date chosen by the scheduling officer. The

after publication in the Delaware Regulations. Board will review the memorandums and issue a written
decision.

SO ORDERED this 10th day of March, 1998. (G) Parties may submit a proposed stipulation order

for cooperation with reasonable vocational rehabilitation
BY: to the Board for approval without a legal hearing.

Jesse |. Hastings, Chairman (H) If an unreported or memorandum opinion,
Jerome M. Donohue, Member whether of the Board or of any court, is cited or relied
Irving S. Levitt, Member upon by any party, whether in a written submission or
Jane E. Mitchell, Member during any oral presentation, a copy thereof shall be
Richard L. Stone, Member provided to the Board and the opposing party. If, during an
Karen Wright, Member oral presentation, the party relying on the unreported case

does not have a copy of such case immediately available,
copies will be provided promptly after the hearing but in
Final Rule No. 8. Motions Concerning Legal Issues no case later than the end of the next business day
(A) Except for motions contemplated by Rule No. 10 following the hearing.
and 11, where a motion is filed with the Department which
make a legal argument, a supporting brief containingFinal Rule 9. Formulation of Issues - Pretrial Procedure
citations shall be filed with such motion. A motion may Ar—tnany-action—theBoard-may—inits—diseretion
not be filed without proof that a copy of said motion has direct-the—attorneys—for-the—parties—or-the—etaimants, if

been served upon the non-moving party. urrepresented,—to—appear—before—itfor—a—conference to
(B) An answering brief shall be filed with the eensider:

Department by the non-moving party within 15 days of (A) In any action, The Department of Labor shall
receipt of the supporting brief. An answering brief may conduct a pretrial conference. The Pretrial Scheduling
not be filed without proof that a copy of said answering Officers shall be responsible for noticing and conducting
brief has been served upon the moving party. such pretrial conferences. Such conference shall be held
(C) Areply brief may be filed with the Department by telephonically, unless either party is unrepresented by
the moving party in the discretion of the moving party, but counsel in which case, the conference may be held at the
in no event will a reply brief be accepted by the Department of Labor offices servicing the county where
Department after 7 days from the receipt by the movingthe accident occurred. The Scheduling Officer shall set a
party of the non-moving party’s answering brief. A reply date and time for the hearing on the issues which are the
brief may not be filed without proof that a copy of said subject of the petition convenient to all parties and
reply brief has been served upon the non-moving party. counsel and subject to the provisions of 19 Del.C. 2348
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(c). Hearings as to all other Petitions will be scheduled aty the opposing party.

the convenience of all parties and counsel to the extent (5 4) Hthepetitionerseeks—anawarednder 19

possible. At such conference, the parties may considerbel-E—Section—2326,thepetitionermustprovide—to the
(1) Fhe-simplification-oMeans and methods to epposing—party—at-the—pretra-the—-medicalreports—upon

simplify the issues(s); which-the-petitionisbased copy of the medical report

(2) The necessity or desirability of amendments upon which a petition for benefits under 19 Del.C. 2326
to the papers filed or for additional papers to be filed; is based shall be provided to opposing counsel.

(3) The possibility of obtaining stipulations; (6 5) Aclearstatementof-why-apetitionerseeks
admissions of fact and of documents which will avoid te—terminate—a—~ctaimant's—Weorkers—Compensation
unnecessary proof; benefits—must—be—provided—at—the——pretrialA_clear

(4) The limitation of the number of expert statement of the basis for a petition under 19 Del.C. 2347.
witnesses; H—Aparty-wishingto-use-amovievideo-orstill

(5) Such matters as may aid in the disposition orpictures—mustadvise-the-opposingparty-thirty(36)-days
expedition of the action. prior-to-the—hearing.

(B) The Board may make an order which recites the {8)y—inthe-absence-of-unusuat-cireumstances, the
action taken at the conference, the amendments allowegretriat—memoerantum—shal—be—exchanged—by—mail in
to the pleadings and the agreements made by the parties accorgdance—with—the—procedures—established—by the
on their behalf as to any of the matters considered, andoard’s-secretary-and-stbmittedto-the-oppoesingparty and

which limits the issues for hearing to those not disposedhe-Board-notaterthan-three{3)-working-tdayspriorto the
of by admissions or agreements of counsel. Such ordescheduted—pretrial.

when entered controls the subsequent course of the (6) Notice of the intent to use any movie, video or
action unless modified to prevent manifest injustice.  still picture and either a copy of the same or information
(C) The-BeardDepartment shall designate-a—Beard as to where the same may be viewed.
staf-member—aghe pretrial officer to arrange for and (E) Eitherparty-may-modify-apretrab-memorandum
preside over pretrial hearings. The pretrial officer will ﬁﬁfﬂ%@-dﬁyﬁﬂﬁ&ﬁ@—&—ﬁ&&ﬁﬁg—?hﬁ%ﬂﬁ%ﬁ‘rﬁdﬁreﬂtlon
have discretionary power to see that the pretrials aresfa
conducted in an effective manner. ef—t-he—pfet-ﬁal—e%ﬂeef—eH-he—Beafd
{B)y—TFhe-attorney-forthepetitioner-or-the-petitioner, Either party may modify a pretrial memorandum at
witbe-assigned-apretriat-hearing-date-by-the Boare: Theny time prior to thirty (30) days before the hearing. If the
Board—assumes—petitioners—are—prepared—to—go—forwardhirtieth day prior to a hearing falls on a weekend or
with—theipetitions-on-the-date-offiling—exeeptin—eases holiday, the last day to amend the pretrial shall be the last
nvolving-a-Statute-of timitationsproblem—Atthetime of business day which is at least thirty days prior to the
thenoticed—pretriat-the—attorneys—for-the—parties—or thehearing date. Should a party wish to amend the pretrial to

claimant—if—unrepresented—must-be—prepared—with thdist additional witnesses, the party shall provide the names
feltowing-information:At the time of the noticed pretrial, and addresses of such witnesses. Notice of any

the following information or documentation must be modification to the pretrial shall be sent to the opposing

provided: counsel or to a party directly if the party is unrepresented
(1) Names and addresses of prospective medicaln a fashion insuring timely receipt of the same. The thirty
and lay witnesses—wittbe-stpptied. day notice requirement regarding amendments to a

(2) Fhepretriat-memotrandum-—shatt-eontain the pretrial memorandum may be waived by consent of the
names-of-alhwithessesknown-to-each-party-atthe-time oparties upon written stipulation or by the Pretrial
the—pretriat-conference—and-expectedto-be—calted—at th&cheduling Officer or the Board upon written application.
time-ofthe-hearing—Withessescan-be-added-foltowing theHowever, only the party who filed the petition which
pretrat-with-written-notice-to-the-opposingparty-and the forms the subject of the pretrial memorandum may amend

pretriat-officernottater-than-thirty {360)-daysbefore the the petition subject to the provisions of Board Rule 26.
hearing-day(3) A €complete statement of what the (F) Subject to the pretrial officer’s discretion, a

petitioner seeks and alleges. When a claimant seeks anearing date for a petition may be schedutet-atthepretrial
order for payment of medical expenses, either by petitioneven if one or both parties fail to attend the pretrial. Only
or when raised as an issue in the pretrial conference othe pretrialscheduling officer can grant a continuance of

employer’s petition, copies of the bills shall jpevided a pretrial hearing.

to counseHinetudediith the{Petition,-erprovided-to-the (G) Responsibility does attach to the requesting
earrier-orcounseadt least 30 days before the hearing. Theparty to arrange to have medical withess(es) present for
requirement can be waived by a Pretrial Officer. the Board’'s scheduled hearing date. Such arrangements

(4 3) Complete statement of defenses to be usednust be coordinated with and approved by the—Beard’s
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Seheduting—Offieerpretrial scheduling officer. Unless of—technigues—are—er—may—be—unrnecessary,—dnduly
specifically asked for, ne-Beamlibpoena will be issued invasive—mpose—risk—or-otherwise—inappropriate—to
to expert witnesses since parties malteeir own anr-informed-diagnosismaypetitton-the-Board-for-an
arrangements for expert appearance. tmmediate-hearing-forthe-takingof-testimony—tfthe
(H) The pretrial officers, at their discretion, may Beoart-grants—retiefto-the-emptoyee—the Board-shall
schedule an additional pretrial hearing upon request otegtire—the—opposing—party—to—paythe—costs—of-the

either party or the Board. proceeding—ctuding—medicalwithess—fees—ant—an
() In the absence of unusual circumstances, the partgtterney’s—fee-]

filing a petition shall file with said petition a pretrial
memorandum with the petitioner’'s portion completed.
The pretrial memorandum shall be sent to the opposing

party’s counsel by the Department of Labor upon the DEPARTMENT OF NATURAL

filing of an entry of appearance. In the event that the
opposing party is represented, the petitioning party mayRESOURCES & ENVIRONMENTAL
CONTROL

send the pretrial directly to opposing counsel with notice

to the Board that the same has been done.

(J) The pretrial scheduling conference shall be held
on a date not later than 30 days after the date of the
issuance of proper notice of a pretrial conference
In the event that the

regarding the petition at issue.

DivisioN oF AIR & W ASTE M ANAGEMENT
Statutory Authority: 7 Delaware Code,
Section 601071 Del.C. 86010)

pretrial memorandum has not yet been filed with the Secretar}s Order No. 98-A-0010
Department of Labor, the Board shall issue an Order

compelling the submission of the same by a date certainRe:

not to exceed fifteen (15) days.

Proposed Board Rule No. 30

Proposed Regulation No. 3ZransportationCon-

formity of the Delaware Regulations Governing the Con-
trol of Air Pollution
Date of Issuance: March 13, 1998

Effective Date of Regulatory Amendments:
1998

Aptil,

I. Background

In Novembe, 1994, the Department prepared a
draft regulation regardingransportation Conformyt and
a public hearing was held on the proposal. Howethe
regulation was never promulgated because there was a
general, nationwide concern that the federal Rule lacked
necessary flexibility for States to implement the require-
ments of thélransportation Conformyt without hamper-
ing the need for transportation mobility as expressed by
the public. In response to the concerPAEnade a se-
ries of three amendments to its program. These amend-
ments set up an extensive “stakeholders” process. This
new Regulation No. 32 is a revised draft of the regula-
tion proposed in 1994 including the incorporation of
EPA’s three amendments.

On February 24, 1998, a public hearing was held
in the Auditorium of the DNREC Richardson and
Robinson Building at 89 Kings HighwaDove, Dela-
ware, beginning at approximately 5:00 p.m. No one from
the public attended the hearing and no written comments
were submitted except a letter fronRAstating that this
proposal was acceptable to it. The Hearing Officer pre-
pared a memorandum dated March 12, 1998, submitting
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his report and recommendation and that memorandum is  plans and TIPs 23
incorporated herein by reference. Section 10 - Criteria and procedures for
determining conformity of

Il. Findings transportation plans, programs, and
1. Proper notice of the hearing was pro- projects: General 23

vided as required by law, including publication in the Dela- Section 11 - Criteria and procedures:

ware Register of Regulations. Latest planning assumptions 30
2. No members of the public appeared at Section 12 - Criteria and procedures:

the public hearing. Latest emissions model 31
3. No changes were made to this proposal Section 13 - Criteria and procedures:

after it was put out to public notice. Consultation 2
4, This regulation should ensure that state Section 14 - Criteria and procedures:

transportation plans, programs and projects that receive  Timely implementation of TCMs 32

federal funds or approvals are consistent with the goalsSection 15 - Criteria and procedures:
of the State Implementation Plan to reduce automobile  Currently conforming transportation

emissions which should further the policies and purposes plan and TIP 33
of 7 Del. C. Chapter 60. Section 16 - Criteria and procedures:
Projects from a plan and TIP 33

M. Order Section 17 - Criteria and procedures: Localized

In view of the above findings, it is hereby ordered CO and PM10 violations (hot spots) 34
that the proposed Regulation No. 32—TransportationSection 18 - Criteria and procedures: Compliance
Conformity of the Delaware Regulations Governing the with PM10 control measures 35
Control of Air Pollution be adopted and promulgated ac- Section 19 - Criteria and procedures: Motor
cording to the Administrative Procedures Act and, fur- vehicle emissions budget 35
ther, that the amendments be effective on the date stateBlection 20 - Criteria and procedures: Emission
hereinabove. reductions in areas without motor 39
IV. Reasons vehicle emissions budgets 39

Adopting this new Regulations will ensure that Section 21 - Consequences of control
State of Delaware transportation plans, programs and strategy implementation plan failures 42

projects that get federal funding or approval conform to Section 22 - Requirements for adoption or
the goals of the State Implementation Plan to reduce au- approval of projects by recipients of funds
tomobile emissions. This will furthers the policies and designated under title 23 U.S.C or the

purposes of 7 Del. C. Chapter 60. Federal Transit Laws 43
Section 23 - Procedures for determining
Christophe A. G. Tulou, Secretary regional transportation-related emissions 44

Section 24 - Procedures for determining localized
CO and PM10 concentrations

Transportation Conformity Regulation (hot-spot analysis) 48
Regulation No. 32 Section 25 - Using the motor vehicle emissions
Proposed SIP Revision budget in the applicable implementation
plan (or implementation plan submission). 51
TABLE OF CONTENTS Section 25 - Enforceability of design concept
and scope and project-level mitigation and
Section 1 - Purpose 1 control measures 52
Section 2 - Definitions 1 Section 27 - Exempt projects. 52
Section 3 - Applicability 6 Section 28 - Projects exempt from regional
Section 4 - Priority 8 emissions analyses 54
Section 5 - Frequency of conformity Section 29 - Traffic signal synchronization
determinations 8 projects 55
Section 6 - Consultation 10
Section 7 - Content of transportation plans 21 * Please note that the above page numbers refer to
Section 8 - Relationship of transportation plan the original document, not to pages in the Register.
and TIP conformity with the NEPA process 23
Section 9 - Fiscal constraints for transportation Section 1 - Purpose.
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The purpose of this regulation is to implement §176(c) of Cause or contribute to a new violation for a project

the Clean Air Act (CAA), as amended (42 U.S.C. 7401 etmeans:

seq.), the related requirements of 23 U.S.C. 109(j), and

regulations under 40 CFR Part 51 subpart T, with respect (1) To cause or contribute to a new violation of a

to the conformity of transportation plans, programs, andstandard in the area substantially affected by the project

projects which are developed, funded, or approved by ther over a region which would otherwise not be in violation

United States Department of Transportation (DOT), andof the standard during the future period in question, if the

by metropolitan planning organizations (MPQOs) or other project were not implemented, or

recipients of funds under title 23 U.S.C. or the Federal

Transit Laws (49 U.S.C. Chapter 53). This regulationsets (2) To contribute to a new violation in a manner that

forth policy, criteria, and procedures for demonstratingwould increase the frequency or severity of a new

and assuring conformity of such activities to this violation of a standard in such area.

applicable implementation plan developed and applicable

pursuant to §110 and Part D of the CAA. Clean data means air quality monitoring data determined
by EPA to meet the requirements of 40 CFR part 58 that

This regulation, consistent with 40 CFR Part 51, codifiesindicate attainment of the national ambient air quality

and perhaps simplifies a pre-existing spirit of cooperation,standard.

and is not intended to undermine, duplicate or eliminate

efforts already being undertaken within the various Control strategy implementation plan revision is the

Federal, State and local entities involved in this processimplementation plan which contains specific strategies
for controlling the emissions of and reducing ambient

Hereinafter, the short title for this regulation is the levels of pollutants in order to satisfy CAA requirements

Transportation Conformity Regulation. for demonstrations of reasonable further progress and
attainment (CAA 88182(b)(1), 182(c)(2)(A),
Section 2 - Definitions. 182(c)(2)(B), 187(a)(7), 189(a)(1)(B), and 189(b)(1)(A);

and §8192(a) and 192(b), for nitrogen dioxide).
Terms used but not defined in this regulation shall have
the meaning given them by the CAA, titles 23 and 49DelDOT means the Delaware Department of
U.S.C., other Environmental Protection Agency (EPA) Transportation
regulations, or other DOT regulations, in that order of
priority. Department means the Delaware Department of Natural
Resources and Environmental Control
Adopt or approve of a regionally significant project, for
the purposes of Sections 6 and 30, means the first tim®esign concept means the type of facility identified by
any action necessary to authorize a project occurs, sucthe project, e.g., freeway, expressway, arterial highway,
as any policy board action necessary for the project tograde-separated highway, reserved right-of-way rail
proceed, the issuance of administrative permits for thetransit, mixed-traffic rail transit, exclusive busway, etc.
facility or for construction of the facility, the execution
of a contract to construct the facility, any final action of Design scope means the design aspects which will affect
a board, commission or administrator authorizing orthe proposed facility’s impact on regional emissions,
directing employees to proceed with construction of theusually as they relate to vehicle or person carrying
project, or any written decision or authorization from the capacity and control, e.g., nhumber of lanes or tracks to be
MPO that the project may be adopted or approved. constructed or added, length of project, signalization,
access control including approximate number and
Applicable implementation plan is defined in §302(q) of location of interchanges, preferential treatment for high-
the CAA and means the portion (or portions) of the occupancy vehicles, etc.
implementation plan, or most recent revision thereof,
which has been approved under 8110, or promulgatedOT means the United States Department of
under §110(c), or promulgated or approved pursuant toTransportation.
regulations promulgated under 8301(d) and which

implements the relevant requirements of the CAA. Dover/Kent County MPO is the regional metropolitan
planning organization for coordinating transportation
CAA means the Clean Air Act, as amended. planning in the Dover Urbanized area and the balance of

Kent County. Members of the MPO Council include the
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Delaware Department of Transportation, the Delaware

Transit Corporation, a representative of the Governor ofincrease the frequency or severity means to cause a

Delaware, the City of Dover, Kent County municipalities location or region to exceed a standard more often or to

and Kent County Levy Court. Membership inthe MPO is cause a violation at a greater concentration than

established by the MPO agreement and is subject tgreviously existed and/or would otherwise exist during

change. the future period in question, if the project were not
implemented.

EPA means the Environmental Protection Agency.

Intermodal means the connection or interface between
FHWA means the Federal Highway Administration of transportation modes such as auto, train or bus
DOT.

Lapse means that the conformity determination for a
FHWA/FTA project, for the purpose of this regulation, is transportation plan or TIP has expired, and thus there is no
any highway or transit project which is proposed to currently conforming transportation plan and TIP.
receive funding assistance and approval through the
Federal-Aid Highway program or the Federal mass transitMaintenance area means any geographic region of the
program, or requires Federal Highway Administration United States previously designated nonattainment
(FHWA) or Federal Transit Administration (FTA) pursuant to the CAA Amendments of 1990 and
approval for some aspect of the project, such assubsequently redesignated to attainment subject to the
connection to an interstate highway or deviation from requirement to develop a maintenance plan under 8175A
applicable design standards on the interstate system. of the CAA, as amended.

FTA means the Federal Transit Administration of DOT. Maintenance plan means an implementation plan under
§175A of the CAA, as amended.

Forecast period with respect to a transportation plan is the

period covered by the transportation plan pursuant to 23Vetropolitan planning organization (MPO) is that

CFR part 450. organization designated as being responsible, together
with the State, for conducting the continuing, cooperative,

Highway project is an undertaking to implement or and comprehensive planning process under 23 U.S.C. 134

modify a highway facility or highway-related program. and 49 U.S.C. 5303. It is the forum for cooperative

Such an undertaking consists of all required phasedransportation decision-making.

necessary for implementation. For analytical purposes, it

must be defined sufficiently to: (1) connect logical Milestone has the meaning given in 8182(g)(1) and

termini and be of sufficient length to address §189(c) of the CAA. A milestone consists of an

environmental matters on a broad scope; (2) haveemissions level and the date on which it is required to be

independent utility or significance, i.e., be usable and beachieved.

a reasonable expenditure even if no additional

transportation improvements in the area are made; and (3Ylotor vehicle emissions budget is that portion of the

not restrict consideration of alternatives for other total allowable emissions defined in the submitted or

reasonably foreseeable transportation improvements. approved control strategy implementation plan revision
or maintenance plan for a certain date for the purpose of

Horizon year is a year for which the transportation planmeeting reasonable further progress milestones or

describes the envisioned transportation system accordingemonstrating attainment or maintenance of the NAAQS,

to Section 7 of this regulation. for any criteria pollutant or its precursors, allocated to
highway and transit vehicle use and emissions.

Hot-spot analysis is an estimation of likely future

localized CO and PM10 pollutant concentrations and aMultimodal means a transportation planning system

comparison of those concentrations to the nationalcontaining multiple transportation modes.

ambient air quality standards. Hot-spot analysis assesses

impacts on a scale smaller than the entire nonattainmenilational ambient air quality standards (NAAQS) are those

or maintenance area, including, for example, congestedgtandards established pursuant to §109 of the CAA.

roadway intersections and highways or transit terminals,

and uses an air quality dispersion model to determine thdNEPA means the National Environmental Policy Act of

effects of emissions on air quality. 1969, as amended (42 U.S.C. 4321 et seq).
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NEPA process completion, for the purposes of thisStatewide transportation improvement program (STIP)

regulation, with respectto FHWA or FTA, means the point means a staged, multi-year, intermodal program of

at which there is a specific action to make a determinationtransportation projects covering the State, which is

that a project is categorically excluded, to make a Findingconsistent with the statewide transportation plan and
of No Significant Impact, or to issue a record of decision metropolitan transportation plans, and developed pursuant
on a Final Environmental Impact Statement under NEPA.to 23 CFR part 450.

Nonattainment area means any geographic region of th&tatewide transportation plan means the official
United States which has been designated as nonattainmeirttermodal statewide transportation plan that is developed
under 8107 of the CAA for any pollutant for which a through the statewide planning process for the State,
national ambient air quality standard exists. developed pursuant to 23 CFR part 450.
Project means a highway project or transit project.

Transit is mass transportation by bus, rail, or other
Protective finding means a determination by EPA that aconveyance which provides general or special service to
submitted control strategy implementation plan revisionthe public on a regular and continuing basis. It does not
contains adopted control measures or writteninclude school buses or charter or sightseeing services.
commitments to adopt enforceable control measures that
fully satisfy the emissions reductions requirements Transit projectis an undertaking to implement or modify
relevant to the statutory provision for which the a transit facility or transit-related program; purchase
implementation plan revision was submitted, such astransit vehicles or equipment; or provide financial
reasonable further progress or attainment. assistance for transit operations. It does not include

actions that are solely within the jurisdiction of local
Recipient of funds designated under title 23 U.S.C. or thetransit agencies, such as changes in routes, schedules, or
Federal Transit Laws means any agency at any level ofares. It may consist of several phases. For analytical
State, county, city, or regional government that routinely purposes, it must be defined inclusively enough to: (1)
receives title 23 U.S.C. or Federal Transit Laws funds toconnect logical termini and be of sufficient length to
construct FHWA/FTA projects, operate FHWA/FTA address environmental matters on a broad scope; (2) have
projects or equipment, purchase equipment, or undertakéndependent utility or independent significance, i.e., be a
other services or operations via contracts or agreementseasonable expenditure even if no additional transportation
This definition does not include private landowners or improvements in the area are made; and (3) not restrict
developers, or contractors or entities that are only paidconsideration of alternatives for other reasonably
for services or products created by their own employeesforeseeable transportation improvements.

Regionally significant project means a transportation Transportation control measure (TCM) is any measure
project (other than an exempt project) that is on a facilitythat is specifically identified and committed to in the
which serves regional transportation needs (such aspplicable implementation plan that is either one of the
access to and from the area outside of the region, majotypes listed in §108 of the CAA, or any other measure for
activity centers in the region, major planned developmentshe purpose of reducing emissions or concentrations of
such as new retail malls, sports complexes, etc., omir pollutants from transportation sources by reducing
transportation terminals as well as most terminalsvehicle use or changing traffic flow or congestion
themselves) and would normally be included in the conditions. Notwithstanding the above, vehicle
modeling of a metropolitan area's transportation technology-based, fuel-based, and maintenance-based
network, including at a minimum all principal arterial measures which control the emissions from vehicles
highways and all fixed guideway transit facilities that under fixed traffic conditions are not TCMs for the
offer an alternative to regional highway travel. purposes of this regulation.

Safety margin means the amount by which the totalTransportation improvement program (TIP) means a
projected emissions from all sources of a given pollutantstaged, multiyear, intermodal program of transportation
are less than the total emissions that would satisfy therojects covering a metropolitan planning area which is
applicable requirement for reasonable further progressconsistent with the metropolitan transportation plan, and
attainment, or maintenance. developed pursuant to 23 CFR part 450.

Standard means a national ambient air quality standard. Transportation plan means the official intermodal
metropolitan transportation plan that is developed

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998




1630 FINAL REGULATIONS

through the metropolitan planning process for the Maryland shall be conducted in accordance with

metropolitan planning area, developed pursuant to 2Xonformity procedures established in the Code of

CFR part 450. Maryland regulations (COMAR) and in the Maryland
State Implementation Plan.

Transportation project is a highway project or a transit

project. (b) Geographic Applicability. The provisions of this
regulation shall apply in all nonattainment and
U.S.C. means the United States Code maintenance areas for transportation-related criteria

pollutants for which the area is designated nonattainment
WILMAPCO, the Wilmington Area Planning Council, as or has a maintenance plan.
designated by the Governors of Delaware and Maryland, is (1) The provisions of this regulation apply with
the MPO for New Castle County, Delaware and Cecil respect to emissions of the following criteria pollutants:
County, Maryland. Within the framework of Federal law ozone, carbon monoxide (CO), nitrogen dioxide (NO2),
and regulation, it serves as the transportation planningnd particles with an aerodynamic diameter less than or
coordinating agency for the two-county WILMAPCO equalto a nominal 10 micrometers (PM10).
region, and its policies are established by the (2) The provisions of this regulation apply with
WILMAPCO Council, whose members are arepresentativerespect to emissions of the following
of the Governors of Delaware and Maryland; the Delaware  precursor pollutants:
Secretary of Transportation, the Director of the Delaware (i) Volatile organic compounds (VOC) and
Transit Corporation, the Mayor of Wilmington, the nitrogen oxides (NOXx) in ozone areas;
County Executive of New Castle County, New Castle and (ii) NOx in NO2 areas; and
Cecil Counties Municipalities’ representatives, and (iii) VOC, NOx, and PM10 in PM10 areas if the
Cecil County President Commissioner. EPA Regional Administrator or the director of the State

air agency has made a finding that transportation-
Written commitment for the purposes of this regulation related precursor emissions within the nonattainment
means a written commitment that includes a descriptionarea are a significant contributor to the PM
of the action to be taken; a schedule for the completion ofhonattainment problem and has so notified the MPO and
the action; a demonstration that funding necessary tdOT, or if the applicable implementation plan (or
implement the action has been authorized by theimplementation plan submission) establishes a budget for
appropriating or authorizing body; and an acknowledgmentsuch emissions as part of the reasonable further progress,
that the commitment is an enforceable obligation underattainment or maintenance strategy.

the applicable implementation plan. (3) The provisions of this regulation apply to
maintenance areas for 20 years from the date EPA

Section 3 - Applicability. approves the area’s request under §107(d) of the CAA for
redesignation to attainment, unless the applicable

(a) Action applicability. implementation plan specifies that the  provisions of

this regulation shall apply for more than 20 years.
(1) Except as provided for in paragraph (c) of this
section, conformity determinations are required for:  (c) Limitations.

(i) The adoption, acceptance, approval or support (1) Projects subject to this regulation for which the
of transportation plans and transportation plan NEPA process and a conformity determination have been
amendments developed pursuant to 23 CFR part 450 or 48ompleted by DOT may proceed toward implementation
CFR part 613 by an MPO or DOT; without further conformity determinations unless more

(i) The adoption, acceptance, approval or than three years have elapsed since the most recent major
support of TIPs and TIP amendments developed pursuargtep (NEPA process completion; start of final design;
to 23 CFR part 450 or 49 CFR part 613 by an MPO oracquisition of a significant portion of the right-of-way; or

DOT;and approval of the plans, specifications and estimates)
(iii) The approval, funding, or implementation of occurred. All phases of such projects which were
FHWA/FTA projects. considered in the conformity determination are also

(2) Conformity determinations are not required included, if those phases were for the purpose of funding
under this regulation for individual projects which are not final design, right-of-way acquisition, construction, or
FHWA/FTA projects. However, Section 22 applies to any combination of these phases.
such projects if they are regionally significant. (2) A new conformity determination for the project

(3) Conformity determinations for Cecil County, will be required if there is a significant change in project
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design concept and scope, if a supplemental environmentatithout the MPO and DOT determining conformity of the
document for air quality purposes is initiated, or if transportation plan, the existing conformity determination
three years have elapsed since the most recent major steyill lapse.

to advance the project occurred.

(c) Frequency of conformity determinations for
(d) Grace period for new nonattainment areas. For areafransportation improvement programs.
or portions of areas which have been designated (1) A new TIP must be demonstrated to conform
attainment for either ozone, CO, PMr NO, since 1990  before the TIP is approved by the MPO or accepted by
and are subsequently redesignated to nonattainment fadpOT.
any of these pollutants, the provisions of this regulation (2) A TIP amendment requires a new conformity
shall not apply for 12 months following the date of final determination for the entire TIP beforehe amendment
designation to is approved by the MPO or accepted by DOT, unless the
nonattainment for such pollutant. amendment merely adds or deletes exempt projects listed
in Sections 27 or 28.
(e) Should any county become nonattainment for the (3) The MPO and DOT must determine the
pollutants described in Sections 17, 18, and 24, theseonformity of the TIP no less frequently than every three
applicable sections shall become effective twelve (12)years. If more than three years elapse after DOT's
months after notification of such nonattainment statusconformity determination without the MPO and DOT

from EPA to the State. determining conformity of the TIP, the existing
conformity determination will lapse.
Section 4 - Priority. (4) After an MPO adopts a new or revised

transportation plan, conformity of the TIP must be
When assisting or approving any action with air quality- redetermined by the MPO and DOT within six months
related consequences, FHWA and FTA shall give priority from the date of DOT’s conformity determination for the
to the implementation of those transportation portions oftransportation plan, unless the new or revised plan merely
an applicable implementation plan prepared to attain anc&adds or deletes exempt projects listed in Sections 27 or
maintain the NAAQS. This priority shall be consistent 28. Otherwise, the existing conformity determination for
with statutory requirements for allocation of funds the TIP will lapse.
among States or other jurisdictions.

(d) Projects. FHWA/FTA projects must be found to
Section 5 - Frequency of Conformity Determinations. conform before they are adopted, accepted, approved, or

funded. Conformity must be redetermined for any
(a) Conformity determinations and conformity FHWA/FTA project if three years have elapsed since the
redeterminations for transportation plans, TIPs, a n dmost recent major step to advance the project (NEPA
FHWA/FTA projects must be made according to the process completion; start of final design; acquisition of a
requirements of this section and the applicablesignificant portion of the right-of-way; or approval of the
implementation plan. plans, specifications and estimates) occurred.

(b) Frequency of conformity determinations for (e) Triggers for transportation plan and TIP conformity

transportation plans. determinations. Conformity of existing transportation
(1) Each new transportation plan must be demonstrateglans and TIPs must be redetermined within 18 months of

to conform before the transportation plan is approved bythe following, or the existing conformity determination

the MPO or accepted by DOT. will lapse, and no new project-level conformity
(2) All transportation plan revisions must be found to determinations may be made until conformity of the

conform before the transportation plan revisions aretransportation plan and TIP has been determined by the

approved by the MPO or accepted by DOT, unless theMPO and DOT:

revision merely adds or deletes exempt projects listed in (1) November 24, 1993;

Sections 27 or 28. The conformity determination must be  (2) The date of the State’s initial submission to EPA

based on the transportation plan and the revision taken asf each control strategy implementation plan or

a whole. maintenance plan establishing a motor vehicle emissions
(3) The MPO and DOT must determine the budget;
conformity of the transportation plan no (3) EPA approval of a control strategy implementation

less frequently than every three years. If more than thre@lan revision or maintenance plan which establishes or
years elapse after DOT's conformity determination revises a motor vehicle emissions budget;
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(4) EPA approval of an implementation plan revision determinations of conformity under this regulation for

that adds, deletes, or changes TCMs; and which the MPO is responsible.

(5) EPA promulgation of an implementation plan (iii) In addition to the lead agencies identified in
which establishes or revises a motor vehicle emissionsubparagraph (ii), other agencies entitled to participate in
budget or adds, deletes, or changes TCMs. any interagency consultation process under this

regulation include DelDOT, the Department of Public
Section 6 - Consultation Safety, WILMAPCO and the Dover/Kent County MPO,
(a) General. the Federal Highway Administration regional office and

State division office, the Federal Transit Administration
This regulation provides procedures for interagencyregional office, the US Environmental Protection
consultation (Federal, State, and local) and resolution ofAgency, the Maryland Department of the Environment,
conflicts. Such consultation procedures shall bethe Maryland Department of Transportation, the
undertaken by WILMAPCO, DelDOT and DOT with the Department, and any local transportation agency or local
Department and EPA before making conformity government.
determinations, and by the Department and EPA with (iv) It shall be the role and responsibility of each
WILMAPCO, the Dover/Kent County MPO, DelDOT, and lead agency in an interagency consultation process, as
DOT in developing applicable implementation plans. specified in subparagraph (ii), to confer with all other
agencies identified under subparagraph(iii) with an
(b) Interagency consultation procedures: General factorsinterest in the document to be developed, provide all
(1) Agency representation, roles and responsibilities.appropriate information to those agencies needed for
(i) Representatives of WILMAPCO, the Dover/ meaningful input, solicit early and continuing input from
Kent County MPO, the Department and DelDOT shall those agencies, conduct the consultation process
undertake an interagency consultation process indescribed in the applicable paragraphs of Section 6 (b),
accordance with this section and with local or regionalwhere required, assure policy-level contact with those
offices of EPA, FHWA, and FTA on the development of agencies, and, (except for actions subject to Section 6
the implementation plan, the list of TCMs in the (b)(7) or (c)(1)(vii)) prior to taking any action, consider
applicable implementation plan, the unified planning the views of each such agency and respond to those views
work program under 23 CFR 8§ 450.314, the transportatiorsubmitted in a timely, substantive written manner prior to
plan, the TIP, any revisions to the preceding documentsany final decision on such document, and assure that such
and all conformity determinations required by this views and written response are made part of the record of
regulation. any decision or action. It shall be the role and
(i) The Department shall be the lead agency responsibility of each agency specified in subparagraph
responsible for assuring the adequacy of the interagencyC), when not fulfilling the role and responsibilities of a
consultation process with respect to the development ofead agency, to confer with the lead agency and other
applicable implementation plans and control strategyparticipants in the consultation process, review and
implementation plan revisions and the credits associateghrovide written comments on all proposed and final
with the list of TCMs in the applicable implementation documents and decisions in a timely manner, attend
plan. Intheir respective areas, WILMAPCO or the Dover/ consultation and decision meetings, assure policy-level
Kent County MPO shall be the lead agency responsiblecontact with other participants, provide input on any area
for preparing the final document or decision and for of substantive expertise or responsibility (such as
assuring the adequacy of the interagency consultatioplanning assumptions, modeling, information on status of
process with respect to the development of the unifiedTCM implementation, and interpretation of regulatory or
planning work program under 23 CFR § 450.314, theother requirements), and provide technical assistance to
transportation plan, the TIP, and any amendments othe lead agency or consultation process in accordance
revisions thereto. In the case of non-metropolitan areaswith this paragraph when requested.
DelDOT shall be the lead agency responsible for (v) Specific roles and responsibilities of various
preparing the final document or decision and for assuringparticipants in the interagency consultation process shall
the adequacy of the interagency consultation process wittbe as follows:

respect to the development of the Statewide transportation (A) The Department shall be responsible for
plan, the STIP, and any amendments or revisions theretadeveloping:

The Dover/Kent County MPO and WILMAPCO shall be () emissions inventories,

the lead agency responsible for preparing the final (I emissions budgets,

document or decision and for assuring the adequacy of the (IMair quality modeling,

interagency consultation process with respect to any (IV) attainment demonstrations,
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(V) control strategy implementation plan (F) EPA shall be responsible for:

revisions, () reviewing and approving updated motor
(VI)updated motor vehicle emissions vehicle emissions factors, and

factors, and (I providing guidance on conformity criteria

(VIl)  involving the WILMAPCO, the and procedures to agencies in interagency consultation.
Dover/Kent County MPO or DelDOT continuously in the (2) CONSULTATION PROCESS WORK GROUP -

process; procedures
(B) The Dover/Kent County MPO and/or (i) As described herein, various agencies have
WILMAPCO shall be responsible, for: the primary responsibility as lead agency for the
() developing transportation plans, preparation, development, and/or performance of the
UPWPs and TIPs, various tasks required as part of the conformity and
(I evaluating TCM impacts based on attainment processes. These agencies shall form a
technical support provided by DelDOT, CONSULTATION PROCESS WORK GROUP (Work

(M approving transportation and Group). As part of the consultation process described
socioeconomic data and planning assumptions anderein, it shall be the affirmative obligation of each such
providing such data and planning assumptions to thelead agency having the responsibility for preparation of a
Department and DelDOT for use in air quality analysis tofinal document as set forth in this section to initiate the
determine conformity of transportation plans, TIPs, andconsultation process by notifying other participants and
projects, convening a PRODUCT DEVELOPMENT TASK FORCE

(IV)monitoring implementation of (Task Force) composed of the other members of the
regionally significant projects as identified in the TIP; Work Group. Such Task Force shall be chaired by the

(V) approving TCMs, representative of the lead agency, unless the group, by

(VI) providing input to policy decisions consensus, selects another chair. Each such Task Force
on emissions budgets assuring the proper and timelwill begin consultation meetings early in the process of
completion of transportation modeling, regional emissionsdeveloping the final document, and shall prepare all drafts
analyses and documentation of timely implementation ofand final documents and major supporting documents, or

TCMs needed for conformity assessments. appoint the representatives or agencies that will prepare
(C) DelDOT shall be responsible for: such documents. The Work Group and each Task Force
() developing Statewide transportation shall be made up of policy level representatives or their
plans and STIPs, designees and shall be assisted by such technical
(I providing technical comments on motor committees or technical engineering, planning, public
vehicle emissions inputs, works, air quality and administrative staff of member
(I distributing draft and final air quality agencies as the Work Group deems appropriate. The chair
documents to other agencies, of each Task Force shall appoint the conveners of

(IV) convening air quality technical review technical meetings and shall be responsible for the
meetings on specific projects when requested by otheongoing and continuous process described herein. The
agencies or as necessitated by changes in schedule tgad agency shall assure that all relevant documents and

scope, information are supplied to all participants in the
(V) provide timely demand forecasting and informal and formal consultation process in a timely
on-road mobile source emission inventories, and manner.

(VI) involve WILMAPCO, the Dover/Kent
County MPO and the Department continuously in the In the event that an agency member of the Work Group or
Consultation Process as described in this section; Task Force other than the lead agency would like to
(D) The Department of Public Safety, Division of convene the Work Group or Task Force, either in a formal
Motor Vehicles shall be responsible for providing data or informal session to discuss any matter concerning or
such as motor vehicle registration data for use in the onselated to this regulation, said agency shall notify the lead
road mobile source emissions model; agency of its specific request and the lead agency shall,
(E) FHWA and FTA shall be responsible for: within seven (7) days, convene a session of the Work
() assuring timely action on final findings Group or Task Force.
of conformity, after consultation with other agencies as (i) Regular consultation on major activities
provided in this section and 40 CFR § 51.402, and such as the development of an implementation plan
(I provide guidance on conformity and the revision, the development of a transportation plan, the
transportation planning process to agencies in interagencygevelopment of a TIP, or any determination of conformity
consultation; and of transportation plans or TIPs, shall include meetings of
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the Work Group on a regular scheduled basis as shall be (i) Evaluating and choosing each model (or

determined by the consensus of the work group, but nanodels) and associated methods and

less than on a semi-annual basis, until an attainment (ii) Determining and providing written

demonstration is approved by EPA. notification to the affected agencies (i.e., by letter from

(iii)At each meeting of the Work Group, the the Chairman to be included in the documentation) which

following shall be reviewed and approved: minor arterials and other transportation projects should
(A) The schedule for all formal meetings;  be considered "regionally significant” for the purposes of
(B) The status and schedule for delivery of regional emissions analysis (in addition to those

all documents, materials or products required to befunctionally classified as principal arterial or higher or

developed by these regulations; fixed guideway systems or extensions that offer an
(C) The status and schedule of all Standing alternative to regional highway travel), and which projects
Committee and/or Sub-Committee activities; should be considered to have a significant change in
(D) All Public Meetings, Hearings and/or design concept and scope from the transportation plan or
other public involvement. TIP, to be initiated by DelDOT and conducted in
(iv) The Work Group may establish Standing accordance with paragraph (b)(2) of this section;
Sub-Committees or Sub-Committees of limited duration (iii) Evaluating whether projects otherwise
when the Work Group determines that such are necessargxempted from meeting the requirements of this
to accomplish specific objectives or tasks. regulation (see Sections 27 and 28) should be treated as

(v) As described in this section, various non-exempt in cases where potential adverse emissions
agencies have the primary obligation for the preparationjmpacts may exist for any reason, to be initiated by
development, performance and/or the responsibilityDelDOT and conducted in accordance with paragraph
(legal or otherwise) to be the lead agency for the variougb)(2) of this section;
tasks required as part of the conformity-attainment (iv) Making a determination, as required by
process. It shall be the affirmative responsibility of eachSection 14(c)(1), whether past obstacles to
such lead agency to involve each of the other agencies, oimplementation of TCMs which are behind the schedule
an informal basis and in an ongoing, continuous manner irestablished in the applicable implementation plan have
the said preparation, development, performance, etc., abeen identified and are being overcome, and whether State
frequently as possible without detracting from said and local agencies with influence over approvals or
agency’s ability to complete the task. funding for TCMs are giving maximum priority to

(3) Each lead agency for any Task Force or Sub-approval or funding for TCMs, to be initiated by DelDOT
Committee, as part of the interagency consultationand conducted in accordance with paragraph (b)(2) of this
process under this section (including any Federal agency¥ection. This consultation process shall also consider
shall provide each final document that is the product ofwhether delays in TCM implementation necessitate
such consultation process (including applicablerevisions to the applicable implementation plan to
implementation plans or implementation plan revisions,remove TCMs or substitute TCMs or other emission
transportation plans, TIPs, and determinations ofreduction measures;
conformity), together with all supporting information, to (v) Making a determination, as required by
each other agency that has participated in the consultatioBection 22(b), whether a project should be included in the
process within 30 calendar days of adopting or approvingegional emissions analysis supporting the TIP’s
such document or making such determination. Any suchconformity determination, even if the project is not
agency may supply a checklist of available supportingstrictly included in the TIP for the purposes of MPO
information, which such other participating agencies mayproject selection or endorsement, and whether the
use to request all or part of such supporting information,project’s design concept and scope have not changed
in lieu of generally distributing all supporting information. significantly from those which were included in the

(4) A meeting that is scheduled or required for regional emissions analysis, or in a manner which would
another purpose may be used for the purposes osignificantly impact use of the facility, to be initiated by
consultation if the conformity consultation purpose is DelDOT and conducted in accordance with paragraph

identified in the public notice for the meeting. (b)(2) of this section.

(vi) Identifying, as required by Section 24(d),
(c) Interagency consultation procedures: Specific projects located at sites in PMnonattainment areas
processes which have vehicle and roadway emission and dispersion

(1) An interagency consultation process in characteristics which are essentially identical to those at
accordance with paragraph (b) shall be undertaken for theites which have violations verified by monitoring, and
following: therefore require quantitative Rjyhot-spot analysis, to
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be initiated by DelDOT and conducted in accordance withthe Dover/Kent County MPO in their respective areas,
paragraph (b)(2); and conducted in accordance with paragraph (b)(2) of this

(vii) Notification of transportation plan or section.

TIP revisions or amendments which merely add or delete  (4) Regionally significant project - policy and
exempt projects listed in Section 27, to be initiated byprocedures

WILMAPCO, the Dover/Kent County MPO, or DelDOT (i) An interagency consultation process in
in their respective areas, and conducted in accordancaccordance with paragraph (b) and including recipients of
with paragraph (b)(2) of this section, other than thefunds designated under title 23 U.S.C. or the Federal
requirement that such notice be provided prior to final Transit Act shall be undertaken to assure that plans for
action; construction of regionally significant projects which are

(viii) Determining what forecast of vehicle not FHWA/FTA projects (including projects for which
miles traveled (VMT) to use in establishing or tracking alternative locations, design concept and scope, or the
emissions budgets, developing transportation plans, TIPsno-build option are still being considered), including all
or applicable implementation plans, or making conformity those by recipients of funds designated under title 23
determinations, to be initiated by DelDOT and conductedU.S.C. or the Federal Transit Act are disclosed to the
in accordance with paragraph (b)(2) of this section; MPO on a regular basis, and are included in the TIP.

(ix) Determining what constitutes “reasonable (i) The sponsor of any such regionally significant
professional practice” for the purposes of Sections 23project, and any agency that is responsible for taking
and 24(b), within the context thereof, to be initiated by action(s) on any such project (or otherwise) shall
DelDOT and conducted in accordance with paragraphdisclose such project to the MPO in a timely manner.
(b)(2) of this section. Such disclosure shall be made not later than the first

(x) Determining whether the project sponsor or occasion on which any of the following actions is sought:
MPO has demonstrated that the requirements of Sectionany policy board action necessary for the project to
19, 24 and 25 are satisfied without a particular mitigationproceed, the issuance of administrative permits for the
or control measure, as provided in Section 26(d), to befacility or for construction of the facility, the execution
initiated by the Department and conducted in accordancef a contract to design or construct the facility, the
with paragraph (b)(2) of this section; execution of any indebtedness for the facility, any final

(xi) Any decision made under paragraph (c)(1) of action of a board, commission or administrator
this section shall be conveyed in writing to all member authorizing or directing employees to proceed with
agencies. design, permitting or construction of the project, or the

(2) An interagency consultation process in execution of any contract to design or construct or any
accordance with paragraph (b) of this section shall beapproval needed for any facility that is dependent on the
undertaken for the following: completion of the regionally significant project. To help

(i) Evaluating events which will require new assure timely disclosure, the sponsor of any potential
conformity determinations in addition to those triggering regionally significant project shall disclose to the MPO
events established in Section 5, to be initiated byannually, not later than June 1 for the TIP currently being
WILMAPCO, the Dover/Kent County MPO, or DelDOT developed each year, each project for which alternatives
in their respective areas, and conducted in accordanchave been identified through the NEPA process, and in

with paragraph (b)(2) of this section; particular, any preferred alternative that may be a
(i) Consulting on emissions analysis for regionally significant project.
transportation activities which cross the borders of (iii)In the case of any such regionally significant

MPOs, or nonattainment areas, to be initiated byproject that has not been disclosed to the MPO and other
WILMAPCO, the Dover/Kent County MPO, or DelDOT interested agencies participating in the consultation
in their respective areas, and conducted in accordancprocess in a timely manner, such regionally significant
with paragraph (b)(2) of this section. project shall not be considered to be included in the
(3) Where the metropolitan planning area does notregional emissions analysis supporting the currently
include the entire nonattainment or maintenance area, anonforming TIP’s conformity determination and not to be
interagency consultation process in accordance withconsistent with the motor vehicle emissions budget in the
paragraph (b) of this section involving the MPO and theapplicable implementation plan, for the purposes of
State Department of Transportation shall be undertakerSection 22.
for cooperative planning and analysis for purposes of (5) An interagency consultation process in
determining conformity of all projects outside the accordance with paragraph (b) of this section involving
metropolitan area and within the nonattainment orthe MPO and other recipients of funds designated under
maintenance area, to be initiated by WILMAPCO and/ortitle 23 U.S.C. or the Federal Transit Act shall be
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undertaken for developing assumptions regarding theCounty MPO, or DelDOT in their respective areas, wishes
location and design concept and scope of projects whichho amend the TIP to add projects that are exempt from the
are disclosed to the MPO as required by paragraph (c)(4¢onformity analysis requirement, FHWA or FTA or both,
of this section but whose sponsors have not yet decided necessary, will concur in the amendment and re-affirm
these features, in sufficient detail to perform the regionalthe original DOT conformity finding by letter. This re-
emissions analysis according to the requirements ofaffirmation letter will reference the date(s) of the
Section 23, to be initiated by DelDOT and conducted inoriginal FHWA and FTA findings. In cases where the
accordance with paragraph (b)(2) of this section. amendment involves projects that are not exempt, a new
(6) An interagency consultation process in conformity analysis and determination will be required
accordance with paragraph (b) of this section shall befrom WILMAPCO, the Dover/Kent County MPO, or
undertaken for the design, schedule, and funding ofDelDOT in their respective areas, and will, in turn, require
research and data collection efforts related to regionabh new DOT conformity finding.
transportation model development (such as household/ (6) TIP amendments from non-attainment areas that
travel transportation surveys), to be initiated by DelDOT require a new or revised conformity determination (i.e.,
and conducted in accordance with paragraph (b)(2) of thisaddition of new exempt projects or scope changes to
section. existing exempt projects in the TIP) require an FHWA/
FTA conformity determination prior to being added to the
(d) Submittal process for determinations and amendment§IP and STIP.
(7) For TIP actions which do not involve transit
Conformity is an affirmative responsibility of the Federal projects, the FTA will prepare a letter of acknowledgment
agency supporting the action. This final determinationand concurrence on the draft conformity finding,
will be based on information developed by WILMAPCO, indicating that the TIP action in question does not contain
the Dover/Kent County MPO, or DelDOT in their any projectsinFTA's area of responsibility. Similarly for
respective areas, but FHWA/FTA will make an TIP actions which do not involve highway projects, the
independent determination. FHWA will prepare a letter of acknowledgment and
concurrence on the draft conformity finding, indicating
To accomplish this determination, the following that the TIP action in question does not contain any
procedures must be followed: projects in FHWA's area of responsibility. In either
(1) The completed air quality conformity event, the issuance of the signed version of the draft
determination, necessary supporting documentation anad¢onformity finding letter will constitute the DOT
the TIP will be submitted to the FHWA Division Office conformity finding for the TIP action in question.
and the FTA Regional Office. The FHWA Division Office
will forward a copy of the conformity determination and (e) Department concurrence.
TIP (including both highway and transit projects) to the (1) It is the responsibility of the Department to
EPA Regional Office for review and comment. EPA will evaluate any final conformity determination made by
respond in writing, to the FTA Regional Office and FHWA WILMAPCO, the Dover/Kent County MPO or DelDOT in
Division Office, as soon as possible but not later than 30their respective areas. The Department must concur with
days from the date of the FHWA transmittal. this determination within 14 days of the date after the
(2) EPA comments will be resolved by FHWA and agency initiates public notice in any such final
FTA, in concert with EPA, with WILMAPCO, the Dover/ determination of conformity. A determination of non-
Kent County MPO, or DelDOT in their respective areas, concurrence must be in accordance with Sections 10 - 19.
as necessary. If the Department does not take action within 14 days of
(3) FHWA and FTA will jointly prepare such notice of public notice, WILMAPCO, the Dover/
correspondence to make the conformity finding. JointKent County MPO or DelDOT, in their respective areas,
conformity findings will be addressed to WILMAPCO may proceed with the final determination.
(with a copy to DelDOT), to the Dover/Kent County MPO (2) Any conflict among State agencies or between
(with a copy to DelDOT), or to DelDOT in their State agencies and either WILMAPCO or the Dover/Kent
respective areas, with copies to EPA and FTA. TheCounty MPO shall be escalated to the Governor if the
findings of FTA and FHWA together constitute the DOT conflict cannot be resolved by the heads of the involved
conformity findings. agencies within 30 days of the Department finding of non-
(4) The FHWA Division Office will send a copy of concurrence. In the first instance, such agencies shall
the signed conformity determination and the TIPs to themake every effort to resolve any difference, including
Regional Office. personal meetings between the heads of such agencies or
(5) In the event that WILMAPCO, the Dover/Kent their policy-level representatives, to the extent possible.
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(3) The Governor may delegate the role of hearingapart.
any such appeal under this subsection and of deciding (i) The first horizon year may be no more than
whether to concur in the conformity determination to 10 years from the base year used to validate the
another official or agency within the State, but not to thetransportation demand planning model.
head or staff of the Department, DelDOT, a State (iii)If the attainment year is in the time span of
transportation commission or board, any agency that hashe transportation plan, the attainment year must be a
responsibility for only one of these functions, horizon year.

WILMAPCO or the Dover/Kent County MPO. (iv) The last horizon year must be the last year of
the transportation plan’s forecast period.
(f) Public consultation procedures. (2) For these horizon years:
Agencies making conformity determinations (MPOs, (i) The transportation plan shall quantify and

DelDOT, etc. as appropriate) on transportation plans,document the demographic and employment factors
programs, and projects shall establish and continuouslynfluencing expected transportation demand, including
implement a proactive public involvement process whichland use forecasts (whether separate or incorporated into
provides opportunity for public review and comment other factors), in accordance with implementation plan
prior to taking formal action on a conformity provisions and Section 6;

determination for all transportation plans and TIPs (i) The highway and transit system shall be
consistent with the requirements of 23 CFR part 450,described in terms of the regionally significant additions
including 88 450.316(b)(1), 450.322(c), and 450.324(c) or modifications to the existing transportation network
as in effect on the date of adoption of this regulation. Inwhich the transportation plan envisions to be operational
addition, any such agency must specifically address inin the horizon years. Additions and modifications to the
writing all public comments that known plans for a highway network shall be sufficiently identified to
regionally significant project which is not receiving indicate intersections with existing regionally significant
FHWA or FTA funding or approval have not been properly facilities, and to determine their effect on route options
reflected in the emissions analysis supporting a proposetbetween transportation analysis zones. Each added or
conformity finding for a transportation plan or TIP. Any modified highway segment shall also be sufficiently
such agency shall also provide opportunity for public identified in terms of its design concept and design scope
involvement in conformity determinations for projects to to allow modeling of travel times under various traffic
the extent otherwise required by law (such as NEPA). Thevolumes, consistent with the modeling methods for area-
opportunity for public involvement provided under this wide transportation analysis in use by the MPO. Transit
subsection shall include reasonable access to informatiorfacilities, equipment, and services envisioned for the
emissions data, analyses, models and modelinguture shall be identified in terms of design concept,
assumptions used to perform a conformity determination,design scope, and operating policies that are sufficient
and the obligation of any such agency to consider andor modeling of their transit ridership. Additions and
respond to significant comments. No transportation plan,modifications to the transportation network shall be
TIP, or Project may be found to conform unless thedescribed sufficiently to show that there is a reasonable
determination of conformity has been subject to a publicrelationship between expected land use and the
involvement process in accordance with this subsectiongnvisioned transportation system; and

without regard to whether the DOT has certified any (iii)Other future transportation policies,

process under 23 CFR part 450. requirements, services, and activities, including intermodal
activities, shall be described.

Section 7 - Content of Transportation Plans (b) Moderate areas reclassified to serious. Ozone or

CO nonattainment areas which are reclassified from
(a) Transportation plans adopted after January 1, 1995moderate to serious and have an urbanized population
in New Castle and Kent Counties. greater than 200,000 must meet the requirements of
paragraph
The transportation plan must specifically describe the(a) of this section within two years from the date of
transportation system envisioned for certain future yeargeclassification.
which shall be called horizon years. (c) Transportation plans for other areas. Transportation
(1) The agency or organization developing the plans for other areas must meet the requirements of
transportation plan, after consultation in accordance withparagraph (a) of this section at least to the extent it has
Section 6, may choose any years to be horizon yearsheen the previous practice of the MPO to prepare plans
subject to the following restrictions: which meet those requirements. Otherwise, the
(i) Horizon years may be no more than 10 yearstransportation system envisioned for the future must be
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sufficiently described within the transportation plans soTable 1. Conformity Criteria
that a conformity determination can be made according to
the criteria and procedures of Sections 10 through 20. ALL ACTIONS AT ALL TIMES

(d) Savings. The requirements of this section Section 11 Latest planning assumptions
supplement other requirements of applicable law orSection 12 Latest emissions model
regulation governing the format or content of Section 13 Consultation
transportation plans.

TRANSPORTATION PLAN

Section 8 - Relationship of Transportation Plan and TIPSection 14(b) TCMs

Conformity with the NEPA Process. Sections 19 or 20 Emissions budget OR Emission
reduction

The degree of specificity required in the transportation

plan and the specific travel network assumed for airTIP

qguality modeling do not preclude the consideration of Section 14(c) TCMs

alternatives in the NEPA process or other projectSections 19 or 20 Emissions budget OR Emission

development studies. Should the NEPA process result imeduction

a project with design concept and scope significantly

different from that in the transportation plan or TIP, the PROJECT (FROM A CONFORMING PLAN AND TIP)

project must meet the criteria in Sections 10 through 20Section 15 Currently conforming plan and TIP
for projects not from a TIP before NEPA process Section 16 Project from a conforming plan and TIP
completion. Section 17 CO and PMhot spots
Section 18 PN, control measures
Section 9 - Fiscal Constraints for Transportation Plans
and Tips PROJECT (NOT FROM A CONFORMING PLAN AND
TIP)
Transportation plans and TIPs must be fiscally Section 14(d) TCMs
constrained consistent with DOT’s metropolitan planning Section 15 Currently conforming plan and TIP
regulations at 23 CFR part 450 in order to be found inSection 16 CO and PMhot spots
conformity. Section 18 PN, control measures

Sections 19 or 20 Emissions budget OR Emission
Section 10 - Criteria and Procedures for Determiningreduction
Conformity of Transportation Plans, Programs, and
Projects: General (c) Ozone nonattainment and maintenance areas. In
addition to the criteria listed in table 1 that are required
(a) In order for each transportation plan, program, andto be satisfied at all times, in ozone nonattainment and
FHWA/FTA project to be found to conform, the MPO and maintenance areas conformity determinations must
DOT must demonstrate that the applicable criteria andinclude a demonstration that the budget and/or emission
procedures in this regulation are satisfied, and the MPCreduction tests are satisfied as described in the following
and DOT must comply with all applicable conformity paragraphs.
requirements of implementation plans and of court orders (1) In ozone nonattainment and maintenance
for the area which pertain specifically to conformity. The areas the budget test must be satisfiedeapuired by
criteria for making conformity determinations differ Section 19 for conformity determinations made:
based on the action under review (transportation plans, (i) 45 days after a control strategy
TIPs, and FHWA/FTA projects), the relevant pollutant(s), implementation plan revision or maintenance plan has
and the status of the implementation plan. been submitted to EPA, unless EPA has declared the
motor vehicle emissions budget inadequate for
(b) The following table indicates the criteria and transportation conformity purposes; or
procedures in Sections 10 through 20 which apply for (i) After EPA has declared that the motor
transportation plans, TIPs, and FHWA/FTA projects. vehicle emissions budget in a submitted control strategy
Paragraphs (c) through (f) of this section explain when thamplementation plan revision or maintenance plan is
budget, emission reduction, and hot spot tests areadequate for transportation conformity purposes.
required for each pollutant. Paragraph (g) of this section  (2) In ozone nonattainment areas that are required to
addresses isolated rural nonattainment and maintenancgubmit a control strategy implementation plan revision
areas. (usually moderate and above areas), the emission
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reduction tests must be satisfied as required by Sectiosection); or

20 for conformity determinations made: (iii) The budget test as required by Section 19,
(i) During the first 45 days after a control using the motor vehicle emissions of ozone precursors in

strategy implementation plan revision or maintenancethe most recent year of clean data as motor vehicle

plan has been submitted to EPA, unless EPA has declaregimissions budgets, if such budgets are established by the

a motor vehicle emissions budget adequate forEPA rulemaking that determines that the area has clean

transportation conformity purposes; or data.
(i) If EPA has declared the motor vehicle
emissions budget in a submitted (d) CO nonattainment and maintenance areas. In addition

control strategy implementation plan revision or to the criteria listed in Table 1 that are required to be
maintenance plan inadequate for transportation conformitysatisfied at all times, in CO nonattainment and
purposes, and there is no previously established motomaintenance areas conformity determinations must
vehicle emissions budget in the approved implementationinclude a demonstration that the hot spot, budget and/or
plan or a previously submitted control strategy emission reduction tests are satisfied as described in the
implementation plan revision or maintenance plan. following paragraphs.

(3) An ozone nonattainment area must satisfy the (1) FHWA/FTA projects in CO nonattainment or
emission reduction test for Nox, as required by Section 20maintenance areas must satisfy the hot spot test required
if the implementation plan or plan submission that is by Section 17(a) at all times. Until a CO attainment
applicable for the purposes of conformity determinationsdemonstration or maintenance plan is approved by EPA,
is a 15% plan or Phase | attainment demonstration thaFHWA/FTA projects must also satisfy the hot spot test
does not include a motor vehicle emissions budget forrequired by Section 17(b).

NOx. The implementation plan will be considered to (2) In CO nonattainment and maintenance areas the
establish a motor vehicle emissions budget for NOx if thebudget test must be satisfied as required by Section 19 for
implementation plan or plan submission contains anconformity determinations made:

explicit NOx motor vehicle emissions budget that is (i) 45 days after a control strategy
intended to act as a ceiling on future NOx emissions, andmplementation plan revision or maintenance plan has
the NOx motor vehicle emissions budget is a net reductiorbeen submitted to EPA, unless EPA has declared the

from NOx emissions levels in 1990. motor vehicle emissions budget inadequate for
(4) Ozone nonattainment areas that have nottransportation conformity purposes; or
submitted a maintenance plan and that are not required to (i) After EPA has declared that the motor

submit a control strategy implementation plan revision vehicle emissions budget in a submitted control strategy
(usually marginal and below areas) must satisfy one of themplementation plan revision or maintenance plan is

following requirements: adequate for transportation conformity purposes.
(i) The emission reduction tests required by (3) Except as provided in paragraph (4) below, in CO
Section 20; or nonattainment areas the emission reduction tests must be

(ii) The State shall submit to EPA an satisfied as required by Section 20 for conformity
implementation plan revision that contains motor vehicle determinations made:
emissions budget(s) and an attainment demonstration, and (i) During the first 45 days after a control
the budget test required by Section 19 must be satisfiedtrategy implementation plan revision or maintenance
using the submitted motor vehicle emissions budget(s)plan has been submitted to EPA, unless EPA has declared

(as described in paragraph (c)(1) of this section). a motor vehicle emissions budget adequate for
5) Notwithstanding paragraphs (c)(1) and (c)(2) of transportation conformity purposes; or
this section, moderate and above ozone nonattainment (i) If EPA has declared the motor vehicle

areas with three years of clean data that have not submitteeimissions budget in a submitted control strategy
a maintenance plan and that EPA has determined are ndamplementation plan revision or maintenance plan
subject to the Clean Air Act reasonable further progressnadequate for transportation conformity purposes, and
and attainment demonstration requirements must satisfghere is no previously established motor vehicle
one of the following requirements: emissions budget in the approved implementation plan or

(i) The emission reduction tests as required by a previously submitted control strategy implementation
Section 20; plan revision or maintenance plan.

(i) The budget test as required by Section 19, (4) CO nonattainment areas that have not submitted a
using the motor vehicle emissions budgets in themaintenance plan and that are not required to submit an
submitted control strategy implementation plan (subjectattainment demonstration (e.g., moderate CO areas with a
to the timing requirements of paragraph (c)(1) of this design value of 12.7 ppm or less or not classified CO
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areas) must satisfy one of the following requirements: addition to the criteria listed in Table 1 that are required to

(i) The emission reduction tests required by be satisfied at all times, in NOnonattainment and
Section 20; or maintenance areas conformity determinations mustinclude

(i) The State shall submit to EPA an a demonstration that the budget and/or emission
implementation plan revision that contains motor vehicle reduction tests are satisfied as described in the following
emissions budget(s) and an attainment demonstration, anparagraphs.
the budget test required by Section 19 must be satisfied (1) In NO, nonattainment and maintenance areas the
using the submitted motor vehicle emissions budget(s)budget test must be satisfied as required by Section 19 for
(as described in paragraph (d)(2) of this section). conformity determinations made:

(i) 45 days after a control strategy

(e) PM, nonattainment and maintenance areas. Inimplementation plan revision or maintenance plan has
addition to the criteria listed in Table 1 that are requiredbeen submitted to EPA, unless EPA has declared the
to be satisfied at all times, in BMnonattainment and motor vehicle emissions budget inadequate for
maintenance areas conformity determinations musttransportation conformity purposes; or
include a demonstration that the hot spot, budget and/or (i) After EPA has declared that the motor
emission reduction tests are satisfied as described in theehicle emissions budget in a submitted control strategy
following paragraphs. implementation plan revision or maintenance plan is

(1) FHWA/FTA projects in PN nonattainment or  adequate for transportation conformity purposes.
maintenance areas must satisfy the hot spot test required (2) In  NO, nonattainment areas the emission
by Section 17 (a). reduction tests must be satisfied as required by Section

(2) In PM,,nonattainment and maintenance areas the20 for conformity determinations made:
budget test must be satisfied as required by Section 19 for (i) During the first 45 days after a control
conformity determinations made: strategy implementation plan revision or maintenance

(i) 45 days after a control strategy planhas been submitted to EPA, unless EPA has declared
implementation plan revision or maintenance plan hasa motor vehicle emissions budget adequate for
been submitted to EPA, unless EPA has declared théransportation conformity purposes; or
motor vehicle emissions budget inadequate for (i) If EPA has declared the motor vehicle
transportation conformity purposes; or emissions budget in a submitted control strategy

(i) After EPA has declared that the motor implementation plan revision or maintenance plan
vehicle emissions budget in a submitted control strategyinadequate for transportation conformity purposes, and
implementation plan revision or maintenance plan isthere is no previously established motor vehicle
adequate for transportation conformity purposes. emissions budget in the approved implementation plan or

(3) In PM_, nonattainment areas the emission a previously submitted control strategy implementation
reduction tests must be satisfied as required by Sectioplan revision or maintenance plan.
20 for conformity determinations made:

(i) During the first 45 days after a control (g) Isolated rural nonattainment and maintenance areas.
strategy implementation plan revision or maintenanceThis paragraph applies to any nonattainment or
plan has been submitted to EPA, unless EPA has declareghaintenance area (or portion thereof) which does not
a motor vehicle emissions budget adequate forhave a metropolitan transportation plan or TIP and whose
transportation conformity purposes; projects are not part of the emissions analysis of any

(i) If EPA has declared the motor vehicle MPQO’s metropolitan transportation plan or TIP. This
emissions budget in a submitted control strategyparagraph does not apply to “donut” areas which are
implementation plan revision or maintenance plan outside the metropolitan planning boundary and inside the
inadequate for transportation conformity purposes, andnonattainment/maintenance area boundary.
there is no previously established motor vehicle (1) FHWA/FTA projects in all isolated rural
emissions budget in the approved implementation plan omonattainment and maintenance areas must satisfy the
a previously submitted control strategy implementation requirements of Sections 11, 12, 13, 14(d), 17 and 18.
plan revision or maintenance plan; or Until EPA approves the control strategy implementation

(ii)If the submitted implementation plan plan or maintenance plan for a rural CO nonattainment or
revision is a demonstration of impracticability under maintenance area, FHWA/FTA projects must also satisfy
CAA § 189(a)(1)(B)(ii) and does not demonstrate the requirements of Section 17(b).
attainment. (2) Isolated rural nonattainment and maintenance

areas are subject to the budget and/or emission reduction
() NO, nonattainment and maintenance areas. Intests as described in paragraphs (c)-(f) of this section,
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with the following modifications: other applicable criteria in Sections 12 through 20, must
(i) When the requirements of Section 19 and 20 be based upon the most recent planning assumptions in
apply to isolated rural nonattainment and maintenanceforce at the time of the conformity determination. The
areas, references to “transportation plan” or “TIP” should conformity determination must satisfy the requirements
be taken to mean those projects in the statewideof paragraphs (b) through (f) of this section.
transportation plan or statewide TIP which are in the rural
nonattainment or maintenance area. (b) Assumptions must be derived from the estimates of
(i) In isolated rural nonattainment and current and future population, employment, travel, and
maintenance areas that are subject to Section 19, FHWA¢ongestion most recently developed by the MPO or other
FTA projects must be consistent with motor vehicle agency authorized to make such estimates and approved
emissions budget(s) for the years in the timeframe of theby the MPO. The conformity determination must also be
attainment demonstration or maintenance plan. For yearbased on the latest assumptions about current and future
after the attainment year (if a maintenance plan has nobackground concentrations.
been submitted) or after the last year of the maintenance
plan, FHWA/FTA projects must satisfy one of the (c) The conformity determination for each transportation
following requirements: plan and TIP must discuss how transit operating policies
(A) Section 19; (including fares and service levels) and assumed transit
(B) Section 20 (including regional emissions ridership have changed since the previous conformity
analysis for NOx in all ozone nonattainment and determination.
maintenance areas, notwithstanding Section 20 (d)(2));
or (d) The conformity determination mustinclude reasonable
(C) As demonstrated by the air quality assumptions about transit service and increases in transit
dispersion model or other air quality modeling technique fares and road and bridge tolls over time.
used in the attainment demonstration or maintenance
plan, the FHWA/FTA project, in combination with all (e) The conformity determination must use the latest
other regionally significant projects expected in the areaexisting information regarding the effectiveness of the
in the timeframe of the statewide transportation plan,TCMs and other implementation plan measures which
must not cause or contribute to any new violation of anyhave already been implemented.
standard in any areas; increase the frequency or severity
of any existing violation of any standard in any area; or(f) Key assumptions shall be specified and included in
delay timely attainment of any standard or any requiredthe draft documents and supporting materials used for the
interim emission reductions or other milestones in anyinteragency and public consultation required by Section
area. Control measures assumed in the analysis must k&
enforceable.
(iii) The choice of requirements in paragraph Section 12 - Criteria and Procedures: Latest Emissions
(9)(2)(ii) of this section and the methodology used to Model.
meet the requirements of paragraph (g)(2)(ii)(C) of this
section must be determined through the interagencya) The conformity determination must be based on the
consultation process required in Section 6 (c)(1)(vii) latest emission estimation model available. This
through which the relevant recipients of title 23 U.S.C. orcriterion is satisfied if the most current version of the
Federal Transit Laws funds, the local air quality agency,motor vehicle emissions model specified by EPA for use
the State air quality agency, and the State department ah the preparation or revision of implementation plans in
transportation should reach consensus about the optiothat State or area is used for the conformity analysis.
and methodology selected. EPA and DOT must beWhere EMFAC is the motor vehicle emissions model
consulted through this process as well. In the event olused in preparing or revising the applicable implementation
unresolved disputes, conflicts may be escalated to thelan, new versions must be approved by EPA before they
Governor consistent with the procedure in Section 6 (d),are used in the conformity analysis.
which applies for any State air agency comments on a
conformity determination. (b) EPA will consult with DOT to establish a grace period
following the specification of any new model.
Section 11 - Criteria and Procedures: Latest Planning (1) The grace period will be no less than three

Assumptions. months and no more than 24 months after notice of
availability is published in the Federal Register.
(a) The conformity determination, with respect to all (2) The length of the grace period will depend on the
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degree of change in the model and the scope of reimplementation plan.
planning likely to be necessary by MPOs in order to
assure conformity. If the grace period will be longer than(c) For TIPs, this criterion is satisfied if the following
three months, EPA will announce the appropriate graceconditions are met:
period in the Federal Register. (1) An examination of the specific steps and funding
source(s) needed to fully implement each TCM indicates
(c) Transportation plan and TIP conformity analyses for that TCMs which are eligible for funding under title 23
which the emissions analysis was begun during the grac&).S.C. or the Federal Transit Laws are on or ahead of the
period or before the Federal Register notice ofschedule established in the applicable implementation
availability of the latest emission model may continue to plan, or, if such TCMs are behind the schedule established
use the previous version of the model. Conformity inthe applicable implementation plan, the MPO and DOT
determinations for projects may also be based on théhave determined that past obstacles to implementation of
previous model if the analysis was begun during the graceéhe TCMs have been identified and have been or are being
period or before the Federal Register notice ofovercome, and that all State and local agencies with
availability, and if the final environmental document for influence over approvals or funding for TCMs are giving
the project is issued no more than three years after thenaximum priority to approval or funding of TCMs over

issuance of the draft environmental document. other projects within their control, including projects in
locations outside the nonattainment or maintenance area.
Section 13 - Criteria and Procedures: Consultation. (2) If TCMs in the applicable implementation plan

have previously been programmed for Federal funding but
THIS SECTION IS NOT APPLICABLE TO OR thefunds have not been obligated and the TCMs are behind
REQUIRED BY THE STATE OF DELAWARE AND the schedule in the implementation plan, then the TIP
WILL NOT BE INCLUDED IN THE ADOPTED cannot be found to conform if the funds intended for those
VERSION OF THIS REGULATION. TCMs are reallocated to projects in the TIP other than

TCMs, or if there are no other TCMs in the TIP, if the
For the Reader’'s information: Conformity must be funds are reallocated to projects in the TIP other than
determined according to the consultation procedures irprojects which are eligible for Federal funding intended
this regulation and in the applicable implementation plan,for air quality improvement projects, e.g., the Congestion
and according to the public involvement proceduresMitigation and Air Quality Improvement Program.
established in compliance with 23 CFR part 450. Until the (3) Nothing in the TIP may interfere with the
implementation plan revision required by 40 CFR implementation of any TCM in the applicable
8§51.390 is fully approved by EPA, the conformity implementation plan.
determination must be made according to Section 6 (a)(2)

and (e) and the requirements of 23 CFR part 450. (d) For FHWA/FTA projects which are not from a

conforming transportation plan and TIP, this criterion is
Section 14 - Criteria and Procedures: Timely satisfied if the project does not interfere with the
Implementation of TCMs. implementation of any TCM in the applicable

implementation plan.
(a) The transportation plan, TIP, or any FHWA/FTA
project which is not from a conforming plan and TIP must Section 15 - Criteria and Procedures:  Currently
provide for the timely implementation of TCMs from the Conforming Transportation Plan and TIP.
applicable implementation plan.
There must be a currently conforming transportation plan
(b) For transportation plans, this criterion is satisfied if and currently conforming TIP at the time of project
the following two conditions are met: approval.
(1) The transportation plan, in describing the
envisioned future transportation system, provides for the(a) Only one conforming transportation plan or TIP may
timely completion or implementation of all TCMs in the existin an area at any time; conformity determinations of
applicable implementation plan which are eligible for a previous transportation plan or TIP expire once the
funding under title 23 U.S.C. or the Federal Transit Laws,current plan or TIP is found to conform by DOT. The
consistent with schedules included in the applicableconformity determination on a transportation plan or TIP
implementation plan. will also lapse if conformity is not determined according
(2) Nothing in the transportation plan interferes with to the frequency requirements specified in Section 5.
the implementation of any TCM in the applicable
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(b) This criterion is not required to be satisfied at the (d) TCMs. This criterion is not required to be satisfied
time of project approval for a TCM specifically included for TCMs specifically included in an applicable
in the applicable implementation plan, provided that all implementation plan.

other relevant criteria of this regulation are satisfied.

Section 17 - Criteria And Procedures: Localized CO and
Section 16 - Criteria and Procedures: Projects From &M, Violations (Hot Spots).
Plan and TIP.

(a) This paragraph applies at all times. The FHWA/FTA
(a) The project must come from a conforming plan andproject must not cause or contribute to any new localized
program. If this criterion is not satisfied, the project mustCO or PM, violations or increase the frequency or
satisfy all criteria in Table 1 for a project not from a severity of any existing CO or Pjywiolations in CO and
conforming transportation plan and TIP. A project is PM,; nonattainment and maintenance areas. This
considered to be from a conforming transportation plan ifcriterion is satisfied if it is demonstrated that no new
it meets the requirements of paragraph (b) of this sectiordocal violations will be created and the severity or number
and from a conforming program if it meets the of existing violations will not be increased as a result of
requirements of paragraph (c) of this section. Speciathe project. The demonstration must be performed
provisions for TCMs in an applicable implementation according to the consultation requirements of Section 6
plan are provided in paragraph (d) of this section. (c)(1)(i) and the methodology requirements of Section

24.
(b) A project is considered to be from a conforming
transportation plan if one of the following conditions (b) This paragraph applies for CO nonattainment areas as
applies: described in Section 10 (d)(1). Each FHWA/FTA project

(1) For projects which are required to be identified must eliminate or reduce the severity and number of
in the transportation plan in order to satisfy Section 7, thelocalized CO violations in the area substantially affected
project is specifically included in the conforming by the project (in CO nonattainment areas). This criterion
transportation plan and the project’s design concept ands satisfied with respect to existing localized CO
scope have not changed significantly from those whichviolations if it is demonstrated that existing localized CO
were described in the transportation plan, or in a manneviolations will be eliminated or reduced in severity and
which would significantly impact use of the facility; or number as a result of the project. The demonstration must
(2) For projects which are not required to be be performed according to the consultation requirements

specifically identified in the transportation plan, the of Section 6 (c)(1)(i) and the methodology requirements
project is identified in the conforming transportation of Section 24.
plan, or is consistent with the policies and purpose of the
transportation plan and will not interfere with other Section 18 - Criteria And Procedures: Compliance with
projects specifically included in the transportation plan. PM,  Control Measures.

(c) A project is considered to be from a conforming The FHWA/FTA project must comply with Plicontrol

program if the following conditions are met: measures in the applicable implementation plan. This
(1) The projectisincluded in the conforming TIP and criterion is satisfied if the project-level conformity

the design concept and scope of the project were adequatietermination contains a written commitment from the

at the time of the TIP conformity determination to project sponsor to include in the final plans,

determine its contribution to the TIP's regional specifications, and estimates for the project those

emissions, and the project design concept and scope hawantrol measures (for the purpose of limiting PM

not changed significantly from those which were emissions from the construction activities and/or normal

described in the TIP; and use and operation associated with the project) that are
(2) Ifthe TIP describes a project design concept andcontained in the applicable implementation plan.

scope which includes project-level emissions mitigation

or control measures, written commitments to implementSection 19 - Criteria and Procedures: Motor Vehicle

such measures must be obtained from the project sponsd&missions Budget.

and/or operator as required by Section 26 (a) in order for

the project to be considered from a conforming program.(a) The transportation plan, TIP, and project not from a

Any change in these mitigation or control measures thatconforming transportation plan and TIP must be

would significantly reduce their effectiveness constitutesconsistent with the motor vehicle emissions budget(s) in

a change in the design concept and scope of the projecthe applicable implementation plan (or implementation
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plan submission). This criterion applies as described inthan or equal to the control strategy implementation
Section 10 (c)-(g). This criterion is satisfied if it is plan’s motor vehicle emissions budget(s) for these years.
demonstrated that emissions of the pollutants or pollutant
precursors described in paragraph (c) of this section aréc) Consistency with the motor vehicle emissions
less than or equal to the motor vehicle emissionsbudget(s) must be demonstrated for each pollutant or
budget(s) established in the applicable implementationpollutant precursor in Section 3 (b) for which the area is
plan or implementation plan submission. in nonattainment or maintenance and for which the
applicable implementation plan (or implementation plan
(b) Consistency with the motor vehicle emissions submission) establishes a motor vehicle emissions
budget(s) must be demonstrated for each year for whictbudget.
the applicable (and/or submitted) implementation plan
specifically establishes motor vehicle emissions (d) Consistency with the motor vehicle emissions
budget(s), for the last year of the transportation plan’sbudget(s) must be demonstrated by including emissions
forecast period, and for any intermediate years asfrom the entire transportation system, including all
necessary so that the years for which consistency isegionally significant projects contained in the
demonstrated are no more than ten years apart, as followsransportation plan and all other regionally significant
(1) Until a maintenance plan is submitted: highway and transit projects expected in the nonattainment
(i) Emissions in each year (such as milestone or maintenance area in the timeframe of the transportation
years and the attainment year) for which the controlplan.
strategy implementation plan revision establishes motor (1) Consistency with the motor vehicle emissions
vehicle emissions budget(s) must be less than or equal tbudget(s) must be demonstrated with a regional
that year’'s motor vehicle emissions budget(s); and emissions analysis that meets the requirements of
(i) Emissions in years for which no motor Sections 23 and 6 (c)(1)(i).
vehicle emissions budget(s) are specifically established (2) The regional emissions analysis may be
must be less than or equal to the motor vehicle emissionperformed for any years in the timeframe of the
budget(s) established for the most recent prior year. Fotransportation plan provided they are not more than ten
example, emissions in years after the attainment year foyears apart and provided the analysis is performed for the
which the implementation plan does not establish a budgeattainment year (if it is in the timeframe of the
must be less than or equal to the motor vehicle emissiongransportation plan) and the last year of the plan’s forecast
budget(s) for the attainment year. period. Emissions in years for which consistency with
(2) When a maintenance plan has been submitted: motor vehicle emissions budgets must be demonstrated,
(i) Emissions must be less than or equal to theas required in paragraph (b) of this section, may be
motor vehicle emissions budget(s) established for thedetermined by interpolating between the years for which
last year of the maintenance plan, and for any other yearthe regional emissions analysis is performed.
for which the maintenance plan establishes motor vehicle
emissions budgets. If the maintenance plan does nofe) Motor Vehicle emissions budgets in submitted
establish motor vehicle emissions budgets for any yeargontrol strategy implementation plan revisions and
other than the last year of the maintenance plan, thesubmitted maintenance plans.
demonstration of consistency with the motor vehicle (1) Consistency with the motor vehicle emissions
emissions budget(s) must be accompanied by a qualitativeudgets in submitted control strategy implementation
finding that there are no factors which would cause orplan revisions or maintenance plans must be demonstrated
contribute to a new violation or exacerbate an existingif EPA has declared the motor vehicle emissions
violation in the years before the last year of the budget(s) adequate for transportation conformity
maintenance plan. The interagency consultation procespurposes, or beginning 45 days after the control strategy
required by Section 6 shall determine what must beimplementation plan revision or maintenance plan has

considered in order to make such a finding; been submitted (unless EPA has declared the motor
(i) For years after the last year of the vehicle emissions budget(s) inadequate for transportation
maintenance plan, emissions must be less than or equal monformity purposes). However, submitted

the maintenance plan’s motor vehicle emissionsimplementation plans do not supersede the motor vehicle

budget(s) for the last year of the maintenance plan; and emissions budgets in approved implementation plans for
(ii)If an approved control strategy the period of years addressed by the approved

implementation plan has established motor vehicleimplementation plan.

emissions budgets for years in the time frame of the (2) If EPA has declared an implementation plan

transportation plan, emissions in these years must be lessubmission’s motor vehicle emissions budget(s)
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inadequate for transportation conformity purposes, thefor the changes (including the basis for any changes
inadequate budget(s) shall not be used to satisfy theelated to emission factors or estimates of vehicle miles
requirements of this section. Consistency with thetraveled).
previously established motor vehicle emissions budget(s) (5) Before determining the adequacy of a submitted
must be demonstrated. If there are no previous approvechotor vehicle emissions budget, EPA will review the
implementation plans or implementation plan submissionsState’s compilation of public comments and response to
with motor vehicle emissions budgets, the emissioncomments that are required to be submitted with any
reduction tests required by Section 20 must be satisfiedimplementation plan. EPA will document its consideration
(3) If EPA declares an implementation plan of such comments and responses in a letter to the State
submission’s motor vehicle emissions budget(s)indicating the adequacy of the submitted motor vehicle
inadequate for transportation conformity purposes moreemissions budget.
than 45 days after its submission to EPA, and conformity  (6) When the motor vehicle emissions budget(s)
of a transportation plan or TIP has already beenused to satisfy the requirements of this section are
determined by DOT using the budget(s), the conformity established by an implementation plan submittal that has
determination will remain valid. Projects included in that not yet been approved or disapproved by EPA, the MPO
transportation plan or TIP could still satisfy Sections 15and DOT’s conformity determinations will be deemed to
and 16, which require a currently conforming transportationbe a statement that the MPO and DOT are not aware of any
plan and TIP to be in place at the time of a project'sinformation that would indicate that emissions consistent
conformity determination and that projects come from awith the motor vehicle emissions budget will cause or
conforming transportation plan and TIP. contribute to any new violation of any standard; increase
(4) EPA will not find a motor vehicle emissions the frequency or severity of any existing violation of any
budget in a submitted control strategy implementationstandard; or delay timely attainment of any standard or any
plan revision or maintenance plan to be adequate forequired interim emission reductions or other milestones.
transportation conformity purposes unless the following
minimum criteria are satisfied: Section 20 - Criteria and Procedures: Emission

(i) The submitted control strategy Reductions in Areas without Motor Vehicle Emissions
implementation plan revision or maintenance plan wasBudgets.
endorsed by the Governor (or his or her designee) and was
subject to a State public hearing; (a) The transportation plan, TIP, and project not from a

(i) Before the control strategy implementation conforming transportation plan and TIP must contribute
plan or maintenance plan was submitted to EPA,to emissions reductions. This criterion applies as
consultation among federal, State, and local agencieslescribed in Section 10 (c) - (g). It applies to the net
occurred; full implementation plan documentation was effect of the action (transportation plan, TIP, or project
provided to EPA; and EPA’s stated concerns, if any, werenot from a conforming transportation plan and TIP) on
addressed,; motor vehicle emissions from the entire transportation

(iii) The motor vehicle emissions budget(s) is system.
clearly identified and precisely quantified;

(iv) The motor vehicle emissions budget(s), (b) This criterion may be met in moderate and above
when considered together with all other emissionsozone nonattainment areas that are subject to the
sources, is consistent with applicable requirements foreasonable further progress requirements of Clean Air
reasonable further progress, attainment, or maintenancéct § 182(b)(1) and in moderate with design value greater
(whichever is relevant to the given implementation planthan 12.7 ppm and serious CO nonattainment areas if a
submission); regional emissions analysis that satisfies the requirements

(v) The motor vehicle emissions budget(s) is of Section 23 and paragraphs (e) through (h) of this
consistent with and clearly related to the emissionssection demonstrates that for each analysis year and for
inventory and the control measures in the submittedeach of the pollutants described in paragraph (d) of this
control strategy implementation plan revision or section:
maintenance plan; and (1) The emissions predicted in the "Action” scenario

(vi) Revisions to previously submitted control are less than the emissions predicted in the "Baseline*
strategy implementation plans or maintenance plansscenario, and this can be reasonably expected to be true in
explain and document any changes to previouslythe periods between the analysis years; and
submitted budgets and control measures; impacts on point  (2) The emissions predicted in the "Action” scenario
and area source emissions; any changes to establishede lower than 1990 emissions by any nonzero amount.
safety margins (see Section 2 for definition); and reasons
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(c) This criterion may be met in PM and NQ "Baseline"” scenario in each analysis year. The "Baseline*
nonattainment areas; marginal and below ozonescenario must be defined for each of the analysis years.
nonattainment areas and other ozone nonattainment aredhe "Baseline” scenario is the future transportation
that are not subject to the reasonable further progressystem that will result from current programs, including
requirements of Clean Air Act 8 182(b)(1); and moderatethe following (except that exempt projects listed in
with design value less than 12.7 ppm and below COSection 27 and projects exempt from regional emissions
nonattainment areas if a regional emissions analysis thatnalysis as listed in Section 28 need not be explicitly
satisfies the requirements of Section 23 and paragraphsonsidered):

(e) through (h) of this section demonstrates that for each (1) All in-place regionally significant highway and
analysis year and for each of the pollutants described inransit facilities, services and activities;

paragraph (d) of this section, one of the following (2) All ongoing travel demand management or
requirements is met: transportation system management activities; and
(1) The emissions predicted in the "Action” scenario (3) Completion of all regionally significant projects,

are less than the emissions predicted in the "Baseline‘tegardless of funding source, which are currently under
scenario, and this can be reasonably expected to be true gonstruction or are undergoing right-of-way acquisition
the periods between the analysis years; or (except for hardship acquisition and protective buying);
(2) The emissions predicted in the "Action“ scenario come from the first year of the previously conforming
are not greater than baseline emissions. Baselingransportation plan and/or TIP; or have completed the
emissions are those estimated to have occurred durinQlEPA process.
calendar year 1990, unless the conformity implementation
plan revision required by 40 CFR 851.390 defines the(g) "Action“ scenario. The regional emissions analysis
baseline emissions for a P)Marea to be those occurring required by paragraphs (b) and (c) of this section must
in a different calendar year for which a baseline emissionsestimate the emissions that would result from the
inventory was developed for the purpose of developing a’Action” scenario in each analysis year. The "Action“
control strategy implementation plan. scenario must be defined for each of the analysis years.
The "Action“ scenario is the transportation system that
(d) Pollutants. The regional emissions analysis must bevould result from the implementation of the proposed
performed for the following pollutants: action (transportation plan, TIP, or project not from a
(1) VOC in ozone areas; conforming transportation plan and TIP) and all other
(2) NOxinozone areas, unless the EPA Administratorexpected regionally significant projects in the
determines that additional reductions of NOx would not nonattainment area. The "Action“ scenario must include

contribute to attainment; the following (except that exempt projects listed in
(3) COin CO areas; Section 27 and projects exempt from regional emissions
(4) PM,, in PM, areas; analysis as listed in Section 28 need not be explicitly

(5) Transportation-related precursors of PMn considered):
PM,, nonattainment and maintenance areas if the EPA (1) All facilities, services, and activities in the
Regional Administrator or the director of the State air "Baseline” scenario;
agency has made a finding that such precursor emissions (2) Completion of all TCMs and regionally
from within the area are a significant contributor to the significant projects (including facilities, services, and
PM,,nonattainment problem and has so notified the MPOactivities) specifically identified in the proposed
and DOT; and transportation plan which will be operational or in effect
(6) NOx in NQ, areas. in the analysis year, except that regulatory TCMs may not
be assumed to begin at a future time unless the regulation
(e) Analysis years. The regional emissions analysis musts already adopted by the enforcing jurisdiction or the
be performed for analysis years that are no more than teCM is identified in the applicable implementation plan;
years apart. The first analysis year must be no more than (3) All travel demand management programs and
five years beyond the year in which the conformity transportation system management activities known to
determination is being made. The last year ofthe MPO, but not included in the applicable
transportation plan’s forecast period must also be anmplementation plan or utilizing any Federal funding or
analysis year. approval, which have been fully adopted and/or funded by
the enforcing jurisdiction or sponsoring agency since the
(f) "Baseline" scenario. The regional emissions last conformity determination;
analysis required by paragraphs (b) and (c) of this section (4) The incremental effects of any travel demand
must estimate the emissions that would result from themanagement programs and transportation system
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management activities known to the MPO, but not determinations shall be made using the motor vehicle
included in the applicable implementation plan or emissions budget(s) in the disapproved control strategy
utilizing any Federal funding or approval, which were implementation plan, unless another control strategy
adopted and/or funded prior to the date of the lastimplementation plan revision has been submitted and its
conformity determination, but which have been modified motor vehicle emissions budget(s) applies for
since then to be more stringent or effective; transportation conformity purposes, pursuant to Section
(5) Completion of all expected regionally significant 10.
highway and transit projects which are not from a (3) Indisapproving a control strategy implementation
conforming transportation plan and TIP; and plan revision, EPA would give a protective finding where
(6) Completion of all expected regionally significant a submitted plan contains adopted control measures or
non-FHWA/FTA highway and transit projects that have written commitments to adopt enforceable control
clear funding sources and commitments leading towardmeasures that fully satisfy the emissions reductions
their implementation and completion by the analysis year.requirements relevant to the statutory provision for which
the implementation plan revision was submitted, such as
(h) Projects not from a conforming transportation plan reasonable further progress or attainment.
and TIP. For the regional emissions analysis required by
paragraphs (b) and (c) of this section, if the project which(b) Failure to submit and incompleteness. In areas where
is not from a conforming transportation plan and TIP is aEPA notifies the State, MPO, and DOT of the State’s
modification of a project currently in the plan or TIP, the failure to submit a control strategy implementation plan
‘Baseline’ scenario must include the project with its or submission of an incomplete control strategy
original design concept and scope, and the ‘Action’implementation plan revision (either of which initiates
scenario must include the project with its new designthe sanction process under Clean Air Act 8 179 or §

concept and scope. 110(m)), the conformity status of the transportation plan
and TIP shall lapse on the date that highway sanctions are
Section 21 - Consequences of Control Strategyimposed on the nonattainment area for such failure under
Implementation Plan Failures. § 179(b)(1) of the Clean Air Act, unless the failure has
been remedied and acknowledged by a letter from the EPA
(a) Disapprovals. Regional Administrator.

(1) If EPA disapproves any submitted control
strategy implementation plan revision (with or without a (¢) Federal implementation plans. If EPA promulgates a
protective finding), the conformity status of the Federal implementation plan that contains motor vehicle
transportation plan and TIP shall lapse on the date thaémissions budget(s) as a result of a State failure, the
highway sanctions as a result of the disapproval areconformity lapse imposed by this section because of that
imposed on the nonattainment area under § 179(b)(1) oState failure is removed.
the Clean Air Act. No new transportation plan, TIP, or
project may be found to conform until another control Section 22 -Requirements for Adoption or Approval of
strategy implementation plan revision fulfilling the same Projects by Recipients of Funds Designated Under Title
Clean Air Act requirements is submitted and conformity 23 U.S.C. or the Federal Transit Laws.
to this submission is determined.

(2) If EPA disapproves a submitted control strategy (a) Except as provided in paragraph (b) of this section, no
implementation plan revision without making a recipient of Federal funds designated under title 23
protective finding, then beginning 120 days after suchU.S.C. or the Federal Transit Laws shall adopt or approve
disapproval, only projects in the first three years of thea regionally significant highway or transit project,
currently conforming transportation plan and TIP may beregardless of funding source, unless the recipient finds
found to conform. This means that beginning 120 daysthat the requirements of one of the following paragraphs
after disapproval without a protective finding, no are met:
transportation plan, TIP, or project not in the first three (1) The project was included in the first three years
years of the currently conforming plan and TIP may beof the most recently conforming transportation plan and
found to conform until another control strategy TIP (or the conformity determination’s regional
implementation plan revision fulfilling the same Clean emissions analyses), even if conformity status is
Air Act requirements is submitted and conformity to this currently lapsed; and the project’s design concept and
submission is determined. During the first 120 daysscope has not changed significantly from those analyses;
following EPA’s disapproval without a protective finding, or
transportation plan, TIP, and project conformity (2) There is a currently conforming transportation
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plan and TIP, and a new regional emissions analysigelayed beyond the scheduled date(s) until such time as
including the project and the currently conforming theirimplementation has been assured. If the measure has
transportation plan and TIP demonstrates that thebeen partially implemented and it can be demonstrated
transportation plan and TIP would still conform if the that it is providing quantifiable emission reduction
project were implemented (consistent with the benefits, the emissions analysis may include that
requirements of Sections 19 and/or Section 20 for aemissions reduction credit.
project not from a conforming transportation plan and (3) Emissions reduction credit from projects,
TIP). programs, or activities which require a regulatory action
in order to be implemented may not be included in the
(b) Inisolated rural nonattainment and maintenance areagmissions analysis unless:
subject to Section 10 (g), no recipient of Federal funds (i) The regulatory action is already adopted by
designated under title 23 U.S.C. or the Federal Transithe enforcing jurisdiction;
Laws shall adopt or approve a regionally significant (i) The project, program, or activity is included
highway or transit project, regardless of funding source,in the applicable implementation plan;
unless the recipient finds that the requirements of one of (iii) The control strategy implementation plan
the following paragraphs are met: submission or maintenance plan submission that
(1) The project was included in the regional establishes the motor vehicle emissions budget(s) for the
emissions analysis supporting the most recent conformitypurposes of Section 19 contains a written commitment to
determination for the portion of the statewide the project, program, or activity by the agency with
transportation plan and TIP which are in the nonattainmentuthority to implement it; or
or maintenance area, and the project’s design concept and (iv) EPA has approved an opt-in to a Federally
scope has not changed significantly; or enforced program, EPA has promulgated the program (if
(2) A new regional emissions analysis including the the control program is a Federal responsibility, such as
project and all other regionally significant projects vehicle tailpipe standards), or the Clean Air Act requires
expected in the nonattainment or maintenance aredhe program without need for individual State action and
demonstrates that those projects in the statewidavithout any discretionary authority for EPA to set its
transportation plan and statewide TIP which are in thestringency, delay its effective date, or not implement the
nonattainment or maintenance area would still conform ifprogram.
the project were implemented (consistent with the (4) Emissions reduction credit from control
requirements of Sections 19 and/or 20 for projects notmeasures that are not included in the transportation plan
from a conforming transportation plan and TIP). and TIP and that do not require a regulatory action in order
to be implemented may not be included in the emissions
Section 23 -Procedas for Determining Regional analysis unless the conformity determination includes

Transportation-Related Emissions. written commitments to implementation from the
appropriate entities.
(a) General requirements. (i) Persons or entities voluntarily committing

(1) The regional emissions analysis required by to control measures must comply with the obligations of
Sections 19 and 20 for the transportation plan, TIP, orsuch commitments.
project not from a conforming plan and TIP must include (i) The conformity implementation plan revision
all regionally significant projects expected in the required in CFR 40 851.390 of this chapter must provide
nonattainment or maintenance area. The analysis shathat written commitments to control measures that are
include FHWA/FTA projects proposed in the not included in the transportation plan and TIP must be
transportation plan and TIP and all other regionally obtained prior to a conformity determination and that
significant projects which are disclosed to the MPO assuch commitments must be fulfilled.
required by Section 6. Projects which are not regionally (5) A regional emissions analysis for the purpose of
significant are not required to be explicitly modeled, but satisfying the requirements of Section 20 must make the
vehicle miles traveled (VMT) from such projects must be same assumptions in both the “Baseline” and “Action”
estimated in accordance with reasonable professionascenarios regarding control measures that are external to
practice. The effects of TCMs and similar projects thatthe transportation system itself, such as vehicle tailpipe
are not regionally significant may also be estimated inor evaporative emission standards, limits on gasoline
accordance with reasonable professional practice. volatility, vehicle inspection and maintenance programs,

(2) The emissions analysis may not include for and oxygenated or reformulated gasoline or diesel fuel.
emissions reduction credit any TCMs or other measures (6) The ambient temperatures used for the regional
in the applicable implementation plan which have beenemissions analysis shall be consistent with those used to
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establish the emissions budget in the applicabledistribute trips between origin and destination pairs must
implementation plan. All other factors, for example the be in reasonable agreement with the travel times that are
fraction of travel in a hot stabilized engine mode, must beestimated from final assigned traffic volumes. Where use
consistent with the applicable implementation plan, of transit currently is anticipated to be a significant factor
unless modified after interagency consultation accordingin satisfying transportation demand, these times should
to Section 6 (c)(1)(i) to incorporate additional or more also be used for modeling mode splits; and
geographically specific information or represent a (vi) Network-based travel models must be
logically estimated trend in such factors beyond thereasonably sensitive to changes in the time(s), cost(s),
period considered in the applicable implementation plan.and other factors affecting travel choices.

(7) Reasonable methods shall be used to estimate (2) Reasonable methods in accordance with good
nonattainment or maintenance area VMT on off-network practice must be used to estimate traffic speeds and
roadways within the urban transportation planning areadelays in a manner that is sensitive to the estimated
and on roadways outside the urban transportation planningolume of travel on each roadway segment represented in
area. the network-based travel model.

(3) Highway Performance Monitoring System
(b) Regional emissions analysis in serious, severe, angqHPMS) estimates of vehicle miles traveled (VMT) shall
extreme ozone nonattainment areas and serious C®e considered the primary measure of VMT within the
nonattainment areas must meet the requirements oportion of the nonattainment or maintenance area and for
paragraphs (b)(1) through (3) of this section if their the functional classes of roadways included in HPMS, for
metropolitan planning area contains an urbanized areairban areas which are sampled on a separate urban area
population over 200,000. basis. For areas with network-based travel models, a

(1) By January 1, 1997, estimates of regional factor (or factors) may be developed to reconcile and
transportation-related emissions used to supportcalibrate the network-based travel model estimates of
conformity determinations must be made at a minimumVMT in the base year of its validation to the HPMS
using network-based travel models according toestimates for the same period. These factors may then be
procedures and methods that are available and in practicapplied to model estimates of future VMT. In this
and supported by current and available documentationfactoring process, consideration will be given to
These procedures, methods, and practices are availabltifferences between HPMS and network-based travel
from DOT and will be updated periodically. Agencies models, such as differences in the facility coverage of the
must discuss these modeling procedures and practicedPMS and the modeled network description. Locally
through the interagency consultation process, as requiredeveloped count-based programs and other departures
by Section 6 (c)(1)(i). Network-based travel models mustfrom these procedures are permitted subject to the
at a minimum satisfy the following requirements: interagency consultation procedures of Section 6

(i) Network-based travel models must be (c)(1)(i).
validated against observed counts (peak and off-peak, if
possible) for a base year that is not more than 10 yearéc) In all areas not otherwise subject to paragraph (b) of
prior to the date of the conformity determination. Model this section, regional emissions analyses must use those
forecasts must be analyzed for reasonableness angrocedures described in paragraph (b) of this section if
compared to historical trends and other factors, and théhe use of those procedures has been the previous practice
results must be documented; of the MPO. Otherwise, areas not subject to paragraph (b)

(i) Land use, population, employment, and other of this section may estimate regional emissions using any
network-based travel model assumptions must beappropriate methods that account for VMT growth by, for
documented and based on the best available informationexample, extrapolating historical VMT or projecting

(iii) Scenarios of land development and use mustfuture VMT by considering growth in population and
be consistent with the future transportation systemhistorical growth trends for VMT per person. These
alternatives for which emissions are being estimated. Thenethods must also consider future economic activity,
distribution of employment and residences for different transit alternatives, and transportation system policies.
transportation options must be reasonable;

(iv) A capacity-sensitive assignment (d) PM_ from construction-related fugitive dust.
methodology must be used, and emissions estimates must (1) For areas in which the implementation plan does
be based on a methodology which differentiates betweemot identify construction-related fugitive PMas a
peak and off-peak link volumes and speeds and usesontributor to the nonattainment problem, the fugitive
speeds based on final assigned volumes; PM,, emissions associated with highway and transit

(v) Zone-to-zone travel impedances used to project construction are not required to be considered in
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the regional emissions analysis. (a) CO hot-spot analysis.

(2) In PM,; nonattainment and maintenance areas (1) The demonstrations required by Section 17 must
with implementation plans which identify construction- be based on quantitative analysis using the applicable air
related fugitive PN, as a contributor to the nonattainment quality models, data bases, and other requirements
problem, the regional P}y emissions analysis shall specified in 40 CFR part 51 Appendix W (“Guideline on
consider construction-related fugitive PMand shall  Air Quality Models (Revised)” (1988), supplement A
account for the level of construction activity, the fugitive (1987) and supplement B (1993), EPA publication no.
PM,, control measures in the applicable implementation450/2-78-027R). These procedures shall be used in the
plan, and the dust-producing capacity of the proposedollowing cases, unless different procedures developed
activities. through the interagency consultation process required in

Section 6 and approved by the EPA Regional
(e) Reliance on previous regional emissions analysis. Administrator are used:

(1) The TIP may be demonstrated to satisfy the (i) For projects in or affecting locations, areas,
requirements of Sections 19 or 20 without new regionalor categories of sites which are identified in the
emissions analysis if the regional emissions analysisapplicable implementation plan as sites of violation or
already performed for the plan also applies to the TIP.possible violation;

This requires a demonstration that: (i) For projects affecting intersections that are
(i) The TIP contains all projects which must be at Level-of-Service D, E, or F, or those that will change to

started in the TIP’s timeframe in order to achieve theLevel-of-Service D, E, or F because of increased traffic

highway and transit system envisioned by thevolumes related to the project;

transportation plan; (iii) For any project affecting one or more of the
(i) All. TIP projects which are regionally top three intersections in the nonattainment or

significant are included in the transportation plan with maintenance area with highest traffic volumes, as

design concept and scope adequate to determine theidentified in the applicable implementation plan; and

contribution to the transportation plan’s regional (iv) For any project affecting one or more of the
emissions at the top three intersections in the nonattainment or
time of the transportation plan’s conformity maintenance area with the worst level of service, as
determination; and identified in the applicable implementation plan.

(iii) The design concept and scope of each (2) In cases other than those described in paragraph
regionally significant project in the TIP is not (a)(1) of this section, the demonstrations required by
significantly different from that described in the Section 17 may be based on either:

transportation plan. (i) Quantitative methods that represent
(2) A project which is not from a conforming reasonable and common professional practice; or
transportation plan and a conforming TIP may be (i) A qualitative consideration of local factors,

demonstrated to satisfy the requirements of Sections 19 this can provide a clear demonstration that the
or 20 without additional regional emissions analysis if requirements of Section 17 are met.
allocating funds to the project will not delay the
implementation of projects in the transportation plan or(b) PM,, hot-spot analysis.
TIP which are necessary to achieve the highway and transit (1) The hot-spot demonstration required by Section
system envisioned by the transportation plan, and if thel7 must be based on quantitative analysis methods for the
project is either: following types of projects:
(i) not regionally significant; or (i) Projects which are located at sites at which
(ii) included in the conforming transportation violations have been verified by monitoring;
plan (even if it is not specifically included in the latest (i) Projects which are located at sites which
conforming TIP) with design concept and scope adequatédave vehicle and roadway emission and dispersion
to determine its contribution to the transportation plan’s characteristics that are essentially identical to those of
regional emissions at the time of the transportation plan’ssites with verified violations (including sites near one at
conformity determination, and the design concept andwhich a violation has been monitored); and
scope of the project is not significantly different from (iii) New or expanded bus and rail terminals and
that described in the transportation plan. transfer points which increase the number of diesel
vehicles congregating at a single location.
Section 24 -Procedures for Determining Localized CO (2) Where quantitative analysis methods are not
and PV, Concentrations (Hot-Spot Analysis). required, the demonstration required by Section 17 may
be based on a qualitative consideration of local factors.
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(3) The identification of the sites described in may not infer additions to the budget(s) that are not
paragraph (b)(1)(i) and (ii) of this section, and other case®xplicitly intended by the implementation plan (or
where quantitative methods are appropriate, shall besubmission). Unless the implementation plan explicitly
determined through the interagency consultation processgjuantifies the amount by which motor vehicle emissions
required in Section 6. DOT may choose to make acould be higher while still allowing a demonstration of
categorical conformity determination on bus and rail compliance with the milestone, attainment, or
terminals or transfer points based on appropriatemaintenance requirement and explicitly states an intent
modeling of various terminal sizes, configurations, andthat some or all of this additional amount should be
activity levels. available to the MPO and DOT in the emissions budget for

(4) The requirements for quantitative analysis conformity purposes, the MPO may not interpret the
contained in paragraph (b) of this section will not take budget to be higher than the implementation plan’s
effect until EPA releases modeling guidance on thisestimate of future emissions. This applies in particular to
subject and announces in the Federal Register that thesspplicable implementation plans (or submissions) which

requirements are in effect. demonstrate that after implementation of control
measures in the implementation plan:
(c) General requirements. (1) Emissions from all sources will be less than the

(1) Estimated pollutant concentrations must be total emissions that would be consistent with a required
based on the total emissions burden which may resuldemonstration of an emissions reduction milestone;
from the implementation of the project, summed together  (2) Emissions from all sources will result in
with future background concentrations. The total achieving attainment prior to the attainment deadline and/
concentration must be estimated and analyzed abr ambient concentrations in the attainment deadline year
appropriate receptor locations in the area substantiallywill be lower than needed to demonstrate attainment; or
affected by the project. (3) Emissions will be lower than needed to provide

(2) Hot-spot analyses must include the entire for continued maintenance.
project, and may be performed only after the major design
features which will significantly impact concentrations (b) If an applicable implementation plan submitted
have been identified. The future background concentratiorbefore November 24, 1993, demonstrates that emissions
should be estimated by multiplying current background byfrom all sources will be less than the total emissions that
the ratio of future to current traffic and the ratio of future would be consistent with attainment and quantifies that
to current emission factors. “safety margin,” the State may submit an implementation

(3) Hot-spot analysis assumptions must be consistenplan revision which assigns some or all of this safety
with those in the regional emissions analysis for thosemargin to highway and transit mobile sources for the
inputs which are required for both analyses. purposes of conformity. Such an implementation plan

(4) PM,, or CO mitigation or control measures shall revision, once itis endorsed by the Governor and has been
be assumed in the hot-spot analysis only where there argubject to a public hearing, may be used for the purposes
written commitments from the project sponsor and/orof transportation conformity before it is approved by
operator to implement such measures, as required b¥PA.

Section 26 (a).

(5) CO and PN, hot-spot analyses are not required (c) A conformity demonstration shall not trade emissions
to consider construction-related activities which causeamong budgets which the applicable
temporary increases in emissions. Each site which igmplementation plan (or implementation plan submission)
affected by construction-related activities shall be allocates for different pollutants or precursors, or among
considered separately, using established “Guideline”budgets allocated to motor vehicles and other sources,
methods. Temporary increases are defined as those whidlnless the implementation plan establishes appropriate
occur only during the construction phase and last fivemechanisms for such trades.
years or less at any individual site.

(d) If the applicable implementation plan (or
Section 25 -Using the Motor Vehicle Emissions Budget implementation plan submission) estimates  future
in the Applicable Implementation Plan (or Implementation emissions by geographic subarea of the nonattainment
Plan Submission). area, the MPO and DOT are not required to consider this

to establish subarea budgets, unless the applicable
(a) Ininterpreting an applicable implementation plan (or implementation plan (or implementation plan submission)
implementation plan submission) with respect to its explicitly indicates an intent to create such subarea
motor vehicle emissions budget(s), the MPO and DOTbudgets for the purposes of conformity.
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(e) If a nonattainment area includes more than one MPOThis finding is subject to the applicable public
the implementation plan may establish motor vehicleconsultation requirements in Section 6 (e) for
emissions budgets for each MPO, or else the MPOs mustonformity determinations for projects.

collectively make a conformity determination for the

entire nonattainment area. Section 27 - Exempt Projects.

Section 25 -Enforceability of Design Concept and ScopeNotwithstanding the other requirements of this regulation,
and Project-Level Mitigation and Control Measures. highway and transit projects of the types listed in Table 2
are exempt from the requirement to determine
(a) Prior to determining that a transportation project is inconformity. Such projects may proceed toward
conformity, the MPO, other recipient of funds designatedimplementation even in the absence of a conforming
under title 23 U.S.C. or the Federal Transit Laws, FHWA, transportation plan and TIP. A particular action of the
or FTA must obtain from the project sponsor and/ortype listed in Table 2 is not exempt if the MPO in
operator written commitments to implement in the consultation with other agencies (see Section 6
construction of the project and operation of the resulting(c)(1)(iii)), the EPA, and the FHWA (in the case of a
facility or service any project-level mitigation or control highway project) or the FTA (in the case of a transit
measures which are identified as conditions for NEPAproject) concur that it has potentially adverse emissions
process completion with respect to local PMr CO impacts for any reason. States and MPOs must ensure that
impacts. Before a conformity determination is made,exempt projects do not interfere with TCM
written commitments must also be obtained for project-implementation.
level mitigation or control measures which are
conditions for making conformity determinations for a Table 2. - Exempt Projects
transportation plan or TIP and are included in the project
design concept and scope which is used in the regionabAFETY
emissions analysis required by Sections 19 and 20 or useRailroad/highway crossing.
in the project-level hot-spot analysis required by SectionHazard elimination program.
17. Safer non-Federal-aid system roads.
Shoulder improvements.
(b) Project sponsors voluntarily committing to mitigation Increasing sight distance.
measures to facilitate positive conformity determinations Safety improvement program.
must comply with the obligations of such commitments. Traffic control devices and operating assistance other
than signalization projects.
(c) The implementation plan revision required in 40 CFR Railroad/highway crossing warning devices.
851.390 shall provide that written commitments to Guardrails, median barriers, crash cushions.
mitigation measures must be obtained prior to a positivePavement resurfacing and/or rehabilitation.
conformity determination, and that project sponsors mustPavement marking demonstration.
comply with such commitments. Emergency relief (23 U.S.C. 125).
Fencing.
(d) If the MPO or project sponsor believes the mitigation Skid treatments.
or control measure is no longer necessary forSafety roadside rest areas.
conformity, the project sponsor or operator may beAdding medians.
relieved of its obligation to implement the mitigation or Truck climbing lanes outside the urbanized area.
control measure if it can demonstrate that the applicabld.ighting improvements.
hot-spot requirements of Section 17, emission budgetWidening narrow pavements or reconstructing bridges
requirements of Section 19, and emission reduction(no additional travel lanes).
requirements of Section 20 are satisfied without theEmergency truck pullovers.
mitigation or control measure, and so notifies the
agencies involved in the interagency consultation proces$MASS TRANSIT
required under Section 6. The MPO and DOT must findOperating assistance to transit agencies.
that the transportation plan and TIP still satisfy the Purchase of support vehicles.
applicable requirements of Sections 19 and/or 20, andRehabilitation of transit vehiclés
that the project still satisfies the requirements of SectionPurchase of office, shop, and operating equipment for
17, and therefore that the conformity determinations forexisting facilities.
the transportation plan, TIP, and project are still valid. Purchase of operating equipment for vehicles (e.qg.,
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radios, fareboxes, lifts, etc.). are exempt from regional emissions analysis requirements.
Construction or renovation of power, signal, and The local effects of these projects with respect to CO or
communications  systems. PM,, concentrations must be considered to determine if
Construction of small passenger shelters and informatiora hot-spot analysis is required prior to making a project-
kiosks. level conformity determination. These projects may then

Reconstruction or renovation of transit buildings and proceed to the project development process even in the
structures (e.g., rail or bus buildings, storage andabsence of a conforming transportation plan and TIP. A
maintenance facilities, stations, terminals, and ancillaryparticular action of the type listed in Table 3 is not exempt
structures). from regional emissions analysis if the MPO in
Rehabilitation or reconstruction of track structures, consultation with other agencies (see Section 6
track, and trackbed in existing rights-of-way. (c)(1)(iii)), the EPA, and the FHWA (in the case of a
Purchase of new buses and rail cars to replace existingighway project) or the FTA (in the case of a transit
vehicles or for minor expansions of the fleet project) concur that it has potential regional impacts for
Construction of new bus or rail storage/maintenanceany reason.
facilities categorically excluded in 23 CFR part 771.

Table 3. - Projects Exempt from Regional Emissions

AIR QUALITY Analyses
Continuation of ride-sharing and van-pooling promotion
activities at current levels. Intersection channelization projects.
Bicycle and pedestrian facilities. Intersection signalization projects at individual
intersections.
OTHER Interchange reconfiguration projects.
Specific activities which do not involve or lead directly to Changes in vertical and horizontal alignment.
construction, such as: Truck size and weight inspection stations.
Planning and technical studies. Bus terminals and transfer points.

Grants for training and research programs.

Planning activities conducted pursuant to titles 23 andSection 29 -Traffic Signal Synchronization Projects.
49U.S.C.
Federal-aid systems revisions. Traffic signal synchronization projects may be approved,
Engineering to assess social, economic, and environmentdunded, and implemented without satisfying the
effects of the proposed action or alternatives to thatrequirements of this regulation. However, all subsequent

action. regional emissions analyses required by Section 19 and
Noise attenuation. 20 for transportation plans, TIPs, or projects not from a
Emergency or hardship advance land acquisitions (23onforming plan and TIP must include such regionally

CFR 712.204(d)). significant traffic signal synchronization projects.

Acquisition of scenic easements.
Plantings, landscaping, etc.

Sign removal.

Directional and informational signs. DeEPARTMENT oF NATURAL RESOURCES &

Transportation enhancement activities (except E C
rehabilitation and operation of historic transportation NVIRONMEN TAL LONTROL

buildings, structures, or facilities). AIR QUALITY MANAGEMENT SECTION
Repair of damage caused by natural disasters, civil unrest, Statutory Authority: 7 Delaware Code
or terrorist acts, except projects involving substantial Chapter 60 (Del.C.Ch. 60) '

functional, locational or capacity changes.
In PM,;, nonattainment or maintenance areas, such
projects are exempt only if they are in compliance with Secretarys Order No. 98-A-0006
control measures in the applicable implementation plan.
Re: Proposed Plan for the Regulation of Air Emissions
Sectim 28 -Projects Exempt from Regional Emissions from Municipal SolidWaste Landfills and Proposed
Analyses. Regulation No. 20, Section 28, New Source Performance
Standards for Municipal Solidvaste

Notwithstanding the other requirements of this regulation,
highway and transit projects of the types listed in Table 3Date of Issuance: February 20, 1998
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Effective Date of Regulatory Amendments: April 11, issue, including recommended changes in the proposed
1998 regulations where warranted. That document is incorpo-
rated herein by reference. It is thorough and well rea-

l. Background soned, and | believe that its recommendations should be
On Thursday, October 23, 1997, a public hearingincorporated herein. In addition, the Hearing Officer pre-

was held in the DNREC Auditorium of the DNREC pared a Memorandum dated January 26, 1998, acknowl-

Richardson and Robinson Building at 89 Kings Highway, edging the thoroughness of AQMB’s Response Document

Dover, Delaware, beginning at approximately 6:00 p.m.which memorandum is also incorporated herein.

The public hearing concerned Delaware’s proposed state

plan for Municipal Solid Waste Landfills and a proposed Il. Findings

new Regulation No. 20, Section 28, entitled New Source 1. Proper notice of the hearing was pro-

Performance Standards for Municipal Solid Waste Land-vided as required by law, including publication in the Dela-

fills to the Delaware Regulations Governing the Control ware Register of Regulations.

of Air Pollution. The purpose of the regulation is to re- 2. A public workshop was held in addition

quire control of landfill gas emissions from municipal to the public hearing to help educate the potential regu-

solid waste landfills. EPA has determined that landfill lated community and the public concerning this proposal.

gas has adverse effects on both public health and the en- 3. No members of the public appeared at
vironment. Landfill gas is produced by the biological the public hearing.
decomposition of waste and contains methane, carbon di- 4. The only comments received concern-

oxide, and more than 100 different non-methane organidng the proposal were from the U.S. EPA whose concerns
compounds including volatile organic compounds, haz-are thoroughly addressed in the record.

ardous air pollutants and odorous compounds. The ef- 5. No significant changes were made to
fects of these compounds include ground-level ozone forthis proposal after it was put out to public notice and the
mation, cancer and non-cancer health effects, odor, methenly changes were made in response to comments from
ane migration, fire hazard potential and global warming. EPA.

The Department has proposed adopting the U.S. 6. This is an adoption of a federal program
Environmental Protection Agency’s Subpart WWW “New and this action should further the policies and purposes
Source Performance Standards for Municipal Solid Wasteof 7 Del. C. Chapter 60.

Landfills” of Title 40, part 60 of the Code of Federal Regu-

lations and to expand the applicability of this subpart tolll. Order

apply to both new and existing municipal solid waste land- In view of the above findings, it is hereby ordered
fills. Thus, the new regulation would affect all municipal that the Proposed Plan for the Regulation of Air Emis-
solid waste landfills, open or closed, that commence con-sions from Municipal Solid Waste Landfills and proposed
struction, reconstruction or modification on or after May Regulation No. 20, Section 28 - New Source Performance
30, 1991, or that have accepted waste after November 8tandards for Municipal Solid Waste Landfills with the
1987, or that have additional capacity available to acceptecommended changes referenced in the AQMB’s No-
waste. All municipal solid waste landfills that have a sizevember 20, 1997 Response Document be adopted in the
of 2.5 million megagrams or larger and a non-methanemanner and form required by the Administrative Proce-
organic compound emission rate of 50 megagrams odures Act and, further, that the amendments be effective
more per year will be required to install a gas collectionon the date stated hereinabove.

and control system. The landfill gases will be collected

through the use of vertical and horizontal wells and thenlV. Reasons

routed to a control system consisting of either a flare, This will adopt a federal program and will fur-
boiler or alternative combustion device, or a treatmentther the policies and purposes obél. C. Chapter 60 by
center. This regulation would require monitoring, regulating emitters of air pollutants.

recordkeeping, testing and reporting of the collection and

control system to be submitted to the Department to dem<Christophe A. G. Tulou, Secretary

onstrate compliance. This regulation will affect three
existing municipal solid waste landfills that are operatedsection 28 - Standards of Performance for Municipal
by the Delaware Solid Waste Authority. U.S. EPA was gglid Waste Landfills

the sole commentator concerning this proposal. The

AQMB addressed each of EPA's comments in its Re-The provisions of Subpart WWW - Standards of Perfor-

sponse Document submitted to the Hearing Officer aftermance for Municipal Solid Waste Landfills, of Part 60,
the hearing and provided a thorough discussion on each
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Title 40 of the Code of Federal Regulations, as set forth(f) 60.752(b)(2)(ii) shall be replaced with the fol-
in Vol. 61, No. 49, pp. 9919-98{][29], of the Federal lowing language: ‘“Install a collection and control sys-
Registe, dated March 12, 1996, are hereby adopted bytem within 18 months of the submittal of the design plan

reference with the following changes: under paragraph (b)(2)(i) of this section for municipal
solid waste landfills that commenced construction, re-
() Wherever the word “Administrator” appears it construction, or modification on or after May 30, 1991,
shall be replaced by the word “Department”, with the ex- and py] [as expeditiously as practicable but not later
ception of section 60.750(b). than] September 30, 1998 for all other subject munici-
(b) Any subsection or appendixificluding Appen- pal solid waste landfills, that effectively captures the gas

dix A - Reference Methods) that is referenced in the generated within the landfill.”

text of the preceding adoption is also adopted by refer{g) 60.753(g) shall be replaced with the following
ence as it appears Title 40 of the Code of Federal Regu- language: “If monitoring demonstrates that the opera-
lations. tional requirement in paragraphs (b), (c), or (d) of this
(c) 60.750(a) shall be replaced with the following section are not met, corrective action shall be taken as
language: “The provisions of this subpart apply to eachspecified in 60.755(a)(3) through (5) or 60.755(c)
municipal solid waste landfill, open or closed, that com- of this subpart. If corrective actions are taken as speci-
menced construction, reconstruction, or modification onfied in  60.755, the monitored exceedance is not a vio-
or after May 30, 1991 or that has accepted waste aftelation of the operational requirements in this section.”
November 8, 1987 or that has additional capacity avail-(h) Delete 60.754(c).

able to accept waste.” (i) Add new section 60.757(a)(1)(iv) as follows:
(d) 60.752(a) shall be replaced with the following “For a subject municipal solid waste landfill not con-
language: “Each owner or operator of an MSW landfill structed, reconstructed, or modified on or after May 30,
having a design capacity less than 2.5 million megagramd.991, the initial design capacity report shall be submit-
by mass or 2.5 million cubic meters by volume shall sub-ted the earlier of the date specified in a State construc-
mit an initial design capacity report to the Department astion or operating permit, if applicable, or within 90 days
provided in 60.757(a). The landfill may calculate de- from the effective date of this regulation.”

sign capacity in either megagrams or cubic meters for(j) 60.757(b)(1)(i) shall be replaced with the fol-
comparison with the exemption values. Any density con-lowing language: “The initial NMOC emission rate re-
versions shall be documented and submitted with the report shall be submitted with the initial design capacity
port. For purposes of Regulation 30 permitting, a land-report required in paragraph (a) of this section. Subse-
fill with a design capacity less than 2.5 million quent NMOC emission rate reports shall be submitted
megagrams or 2.5 million cubic meters does not requireannually thereafte except as provided for in
an operating permit under Regulation 30, provided it isparagraphs (b)(1)(ii) and (b)(3) of this section.”

not a major source as defined in Regulation 30. Submit-
tal of the initial design capacity report shall fulfill the

requirements of this subpart except as provided for in DEPARTMENT OF NATURAL

paragraphs (a)(1) and (a)(2) of this section.”

(e) 60.752(b) shall be replaced with the following RESOURCES & ENVIRONMENTAL
language: “Each owner or operator of an MSW landfill CONTROL

having a design capacity equal to or greater than 2.5 mil- DivisioN oF EisH & WILDLIEE

lion megagrams or 2.5 million cubic meters, shall either
comply with paragraph (b)(2) of this section or calculate
an NMOC emission rate for the landfill using the proce-
dures specified in 60.754. The NMOC emission rate
shall be recalculated annugllexcept as provided in
60.757(b)(1)(ii) of this subpart. The owner or opera-
tor of an MSW landfill subject to this subpart with a de-
sign capacity greater than or equal to 2.5 million
megagrams or 2.5 million cubic meters is subject to

Regulation 30. When a landfill is closed, and either neverS o c o o
needed control or meets the conditions for control sys- UMMARY OF EVIDEN E.AND lNF. RMATION
The stock of Atlantic stigeon is depressedlery

t I ified in 60.752(b)(2 f thi b-
em removai specriied in ()(2)(v) of this su few, if any, mature sttgeon have been observed in the

art, a Regulation 30 operating permit is no longer re- . .
guired " 9 P gp g Delaware River in the last decade.

Statutory Authority:7 Delaware Code,
Section 903 (e)(2)(a)(3) (Del.C. 903(e)(2)(a)(3))

In Re: Amendment td@idal Finfish Regulation No. 12
Atlantic Sturgeon
Order No. 98-F-008

ORDER
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The Atlantic States Marine Fishery Commission Amend Tidal Finfish Regulations No.12ATLANTIC
requested Delaware impose a moratorium on the AtlanSTURGEON SIZE LIMITS , by striking it in its entirety
tic sturgeon fishery. This would mean that all Atlantic and substituting in lieu thereof the following:
Coastal States have a moratorium on the possession GfIDAL FINFISH REGULATION 12. ATLANTIC
Atlantic sturgeon. A moratorium is the Atlantic States STURGEON -S+ZE—tHH+S MORATORIUM ON
Marine Fishery Commission’s preferred position rather POSSESSIONS.
than having the Atlantic sturgeon listed as threatened or

endangered under the Endangered Species Act. a) Notwithstanding-—theprovistons—of—929b}5),
Chapter9,—Ttle—7Detaware—Code—oruntess—otherwise
FINDINGS OF FACT aufheﬁedrh—s-haH—be—uﬁlaw&H—feﬁaﬁy—perseﬁ—fe—pessess

The Atlantic sturgeon has been over exploited measwes—less—fhaa—eﬁﬁy—feuﬁ%mehes—tef&l—}ength

since the early 1900’s. It is a very slow maturing fish,
taking twenty years to reach maturity at approximately a) It shall be unlawful for any person [toarvest,
seven feet in length. possess]or] land fer—harvest} any Atlantic Sturgeon,
Acipenser oxyrhynchus or part thereof.
Delaware is the only remaining Atlantic Coastal b) It shall be unlawful for any person to attempt to
State without a moratorium on the possession of Atlantic[harvest,] possess|or]land ferharvest} any Atlantic
sturgeon. sturgeon or part thereof.”

No one in Delaware is currently fishing for At-
lantic sturgeon.

CONCLUSIONS

The Atlantic sturgeon should be completely pro-
tected until its population is restored as defined in the
Atlantic Sturgeon Fishery Management Plan approved by
the Atlantic States Marine Fisheries Commission. A
moratorium on the possession of Atlantic sturgeon or part
thereof is warranted.

ORDER

It is hereby ordered, this 25th day of February,
1998 that an amendment to Tidal Finfish Regulation No.
12, a copy of which is attached hereto, is adopted pursu-
ant to 7 Del. C§ 903 (e)(2)(a) and is supported by the
Department’s findings on the evidence and testimony re-
ceived. This order shall become effective on May 1,
1998.

Christophe A.G. Tulou, Secretary
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
Alliance for Adolescent Pregnancy Ms. Terry Schooley Pleasure of
Prevention Advisory Board theGovernor
Dr. David Greenberg Pleasure of

Associate Judge of Family Court

Board of Audiologists, Speech
Pathologists & Hearing Aid
Dispensers

Board of Cosmetology & Barbering

Board of Examiners of Private
Investigators & Security Agencies

Board of Medical Practice

Combined Charitable Solicitation
Campaign Committee

Commission for the Purchase of
Products and Service for the Blind

Commission on National and
Communiy Service

Committee on Employment of
People with Disabilities

Committee on Massage/Bodywork
Practitioners

Council on Aging and Adults with
Physical Disabilities

Council on Correction

Ms. Chandlee Johnson Kuhn, Esq.

Mr. Charles M. Murrell

Mr. Preston L. Dyer

Mr. Larry Slover

Ms. Catherine T. Hickey

Ms. Donna Speed

Mr. Martin E. Mullane

Mr. Lorenad V. Croze
Mr. Joseph J. Duffy
Mr. James C. Logulo

Mr. Theodore Van Name

Ms. Card E. Barnett
Ms. Rosanna Heffron

Ms. Phyllis E. Mikell

Mr. Albert Madora
Mr. Albert J. Miller
Ms. Gerane G. Pippel

Dr.Patricia Turner-Debnam

Ms. Judy Cherry

the Governor

2/27/10

4/30/00

11/14/00

1/15/01

2/13/01

5/30/99

3/06/02

3/06/01
3/06/01
3/06/01
3/06/01

3/06/01
3/06/01

3/06/01
3/06/01
3/06/01
3/06/01
3/06/01

2/2/01
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BOARD/COMMISSION

OFFICE APPOINTEE

Council on Hispanic Affairs Mr. Jaime Figueras

Mr. Gonzalo Martinez

Mr. Ruben Martinez

Mr. Joseph E. Miro

Ms. Maria Christina Navarro
Dr. Francisco Rodriguez
Ms.Sharon Saez

Mr. Samuel Torres

Dr. Juan Villamarin

Ms. Gail Davis
Mr. Gary W. Downes

Council on Long Term Care Facilities

Council on Mental Retardation Dr. Timothy F. Brooks

Council on Real Estate Appraisers Ms. Joyce R. Teis
Ms. llona Holland

Ms. Alberta Morris

Ms. Ellen P. Williams

Mr. H. Rodney Sharp, Il

Council on State Service Centers

Council on Volunteer Services Ms. Bernice Edwards

Deferred Compensation Council Mr. Oliver J. Gumbs
Delaware Bicycle Council Sgt. Kirk A. Phillips

Delaware Board of Examiners for
Nursing Home Administrators

Ms. Patricia McLaughlin

Ms. Judith A. Schanel
Ms. Deanna M. Scudo
Ms. Sarah H. Seger

Delaware Board of Nursing

Ms. Patricia Andrews
Mr. Brian J. Bartley

Delaware Commission for Women

Delaware Greenway and Trails Council Ms. Kathleen S. Maxted

TERM OF
OFFICE

3/06/01
3/06/01
5/6/00
1/21/01

5/6/00

5/6/00

3/06/01
5/6/00
5/6/00

2/13/01
8/10/98

3/06/01
3/06/01
3/06/01
3/06/01
3/06/01
3/06/01
11/14/99
3/06/01
1/15/01
3/06/01
3/06/01
8/02/99
8/10/98

2/27/01
2/27/01

10/27/98
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BOARD/COMMISSION
OFFICE

Delaware Health Care Commission
Chairman

Delaware Private Industry Council

Delaware Workforce Development
Council

Diamond State Port Corporation
Advisory Board

Foster Care Review Board

Governor’s Task Force on School

Libraries

Interagency Coordinating Council

Juvenile Justice Advisory Group

Merit Employees Relations Board

Pesticide Advisory Committee

State Board of Social Work Examiners

State Committee of Dietetics/
Nutritionists

1659
TERM OF
APPOINTEE OFFICE
Honorable Gregg C. Sylvester, M.D., Pleasure of the
Governor
Mr. Clifford Crouch 12/30/00
Mr. Duane L. Wayman Il 12/30/00

Honorable Gregg C. Sylvester, M.D. Pleasure of the

Governor
Mr. Pat Cook 2/27/00
Ms. Mary A. Thomas 2/27/00
Mr. Joseph M. Asher 3/06/00
Mr. Henry James Decker 7/12/99
Ms. Sandra Millard 7/12/99
Mr. Robert Sutton 2/13/01
Ms. Gwendoline B. Angalet 3/06/01
Dr. Louis Bartoshesky 1/15/01
Dr. Martha A. Brooks 3/06/01
Dr. Michael Gamel-McCormick 3/06/01
Mrs. Susan E. Herscher 3/06/01
Ms. Anne Lawton 3/06/01
The Honorable Jane Maroney 3/06/01
Mr. Bruce L. Orr 3/06/01
Mrs. Angela C. Sipple 3/06/01
Mr. Barry A. Sipple 3/06/01

Mr. Brian D. Shirey, Chairperson Pleasure of the

Governor
Mr. John W. Pitts 2/13/01
Mr. John G. Townsend IV 7/127/98
Ms. Janet Tovo 3/06/01
Ms. Marianne B. Carter 1/15/01
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BOARD/COMMISSION TERM OF
OFFICE APPOINTEE OFFICE
State Examining Board of Physical Ms. Faith K. Hannagan 1/15/01
Therapists
State Fire Prevention Commission Mr. Joseph W. Hojnicki 9/25/98
Mr. Kenneth H. McMahon 2/27/04
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Ext. 211. A copy of the proposed rules and regulations is
DEPARTMENT OF also published in the Delaware Register of Regulation
ADMINISTRATIVE SERVICES published April 1, 1998,

DivisioN oF PROFESSIONAL REGULATION
BoARD oF ExaMINERS IN OPTOMETRY

DEPARTMENT OF
ADMINISTRATIVE SERVICES

The Delaware Board of Examiners in Optometry proposes DivisioN oF PROFESSIONAL REGULATION
to revise its rules and regulations in accordance with 24 BoarD oF ExaMINERS OF PRIVATE

Del. C., section 2104. | NVESTIGATORS & PRIVAT E SECURITY AGENCIES

A public hearing will be held on Thursday, May 7, 1998 at Statutory Authority: 24 Delaware Code,

6:30 p.m. in the Cannon Building, Conference Room A, Section 1304(b)(3) @Del.C. 1304(b)(3))
861 Silver Lake Boulevard, Dover, Delaware.

NOTICE - PUBLIC HEARING

Notice is hereby given that the Board of Examiners of

Anyone desiring a copy of the proposed rules andPrivate Investigators and Private Security Agencies, in

regulations may obtain same from the Board Office, accordance with Del. Code Title 24 chapter 13 proposes
Division of Professional Regulation, Cannon Building, t0 @mend Adopted Rules 11/04/1994-1 - Firearm’s Policy;

Suite 203, P.O. Box 1401, Dover, Delaware 19903.11/04/1994-3 - Personnel Rosters and Job Assignments;
Written comments should be submitted to the Board11/04/1994-5 - Uniforms, Patches, Badges, Seals,
Office at the above address on or before May 7, 199gVehicular Markings; and to adopt Rule 04/23/1998-11 -
Those individuals wishing to make oral comments at theUse Of Animals. Any persons wishing to present views

public hearing are requested to notify the Board Office atmay either submit them in writing or attend a public
(302)739-4522, ext. 203. hearing scheduled for 10?00am on Thursday, April 23,

1998 at the Delaware State Police Headquarters
Conference Room, 1441 North DuPont Highway in Dover,

Delaware.
DEPARTMENT OF
ADMINISTRATIVE SERVICES DEPARTMENT OF EDUCATION
DivisioN oF PROFESSIONAL REGULATION Statutory Authority: 14 Delaware Code,
BoarRD oF FUNERAL SERVICES Section 122(d) (1Del.C. 122(d))

Statutory Authority: 24 Delaware Code,
Section 3105(a)(1) @Del.C. 3105(a)(1))
THE REGULARLY SCHEDULED MEETING OF THE STATE BOARD
The Board of Funeral Services, pursuant to the orF EbucaTion wiLL BE HELD ON THURSDAY, APRIL 16, 1998
authority of Title 24DelawareCode, subsection 3105 (a) AT 11:00A.M.
(1) proposes to revise the current Rules and Regulations.

A Public Hearing will be held on the proposed DEPARTMENT OF HEALTH &

revisions to the Rules and Regulations on Wednesday,

May 20, 1998, at 10:00 a.m. at the Cannon Building, 861 SOCIAL SERVICES
Silver Lake Boulevard, Public Service Commission DivisioN oF SociAL SERVICES
Hearing Room, first floor, Dover, DE 19903. The Board

will receive and consider input in writing from interested PUBLIC NOTICE
persons on the proposed revisions to the Rules and DIVISION OF SOCIAL SERVICES

Regulations. Final date to submit written comments shall A BETTER CHANCE/ FOOD STAMP PROGRAMS

be at the above scheduled public hearing. Anyone

wishing to obtain a copy of the proposed revisions or to ~ The Delaware Health and Social Services / Division of
make comments at the public hearing should notify GayleSocial ServicesA Better Chancand Food Stamp Programs
Melvin at the above address or by calling (302) 739-4522are proposing to implement policy changes in the Division of
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Social Services’ Manual. These regulations are contained i302) 577-4880, extension 131, for an appointment if you
Public Law 104-193, the Personal Responsibility and Workwish to review the materials. Individuals with disabilities
Opportunity Reconciliation Act of 1996, Public Law 105-33, who wish to participate in these proceedings, or review the
the Balanced Budget Act of 1997, Section 702(b) of Publicmaterials submitted, should contact the Division to discuss
Law 102-367, the Job Training Reform Amendments of 1992 auxiliary aids or services needed to facilitate such review or
Section 456(e) of Public Law 102-550, Housing and Com-patrticipation. Such contact may be in person, in writing or by
munity Development Act of 1992, Section 22 of Public Law telephone by using the Telecommunications Relay Service,
93-531 (25 USCS 640d-22), and Division of Social Services’or otherwise.

Manual sections 3015, 7004.3, 9030.1, and 9506.

DEPARTMENT OF HEALTH &

Any person who wishes to make written suggestions,

compilations of data, testimony, briefs or other written SOCIAL SERVICES

materials concerning the proposed new regulations must DivisioNn oF PusLic HEALTH
submit same to the Director, Division of Social Services, P. O. OFFIcE oF HEaLTH FAcCILITIES

Box 906, New Castle, DE, by April 30, 1998. L ICENSING AND CERTIFICATION

The action concerning the determination of whether to adopt Statutory Authority: 16 Delaware Code,

the proposed regulations will be based upon the results of Section 122 (1®el.C. 122)
Department and Division staff analysis and the consideration . . . .
of the written materials filed by other interested persons. The Office of Health Facilities Licensing and

Certification, Division of Public Health of the Department of
Health and Social Services, will hold a public hearing to

DEPARTMENT OF HEALTH & discuss proposed Delaware Regulations for Adult Day Care
Facilities. These proposed regulations describe licensing

SOCIAL SERVICES requirements and procedures and general and special
DivisioN oF SoclaL SERVICES requirements of facilities desiring to establish, conduct or
Statutory Authority: 31 Delaware Code, mai_n_tgin an Adult pare Facility in this State. Adult Day Qare
Section 505 (3Del.C. 505) Facilities Regulations apply to any program that provides

health, social and related support services for four or more
functionally impaired adults who reside in the community
and are in need of these services as determined by a pre-
admission assessment. The services are provided to adults for

. . - . a period of less than 12 hours during the day.
In compliance with the State’s Administrative Procedures This public hearing will be held April 21, 1998 at 9:00

Agt (APA - Title 29, Chapter 101 of the Delavyare C(_)de) andAM in Room 309, Jesse S. Cooper Building, Federal and
with 42CFR 8447.205, and under the :_;luthonty of Title 31 OfWater Streets, Dover, Delaware.

the Delaware Code, Chapter 5, Section 505, the Delaware

Department of Health and Social Services (DHSS) / Division
of Social Services / Medicaid Program is amending its
outpatient hospital provider manual to remove procedural

sections from the policy portion of the manual. These will Office of Health Facilities Licensing and Certification

now appear in appendices. Three Mill Road, Suite 308

. . I Wilmington, DE 19806
Comments, written suggestions, compilations of data, Telephone: (302) 577-6666

testimony, briefs or other written materials concerning this
change must be received by mail no later than May 1, 1998, at
the Medicaid Administrative Office, Lewis Bldg., Herman M.
Holloway, Sr. Health & Social Services Campqs, 1901 N. Federal and Water Streets
DuPont Hwy., New Castle, DE 19720, attention Thelma
M M ials filed th ft il b idered Dover, DE 19901

ayer. aterials filed thereafter will not be considered Telephone: (302) 739-6610
except where good cause for lateness is demonstrated. Copies
of all written submissions filed with the Medicaid office will
be available for public inspection in the Medicaid E

PUBLIC NOTICE
Medicaid / Medical Assistance Program

Copies of the proposed regulations are available for
review by calling the following locations:

Office of Health Facilities Licensing and Certification
Jesse S. Cooper Building

Anyone wishing to present their oral comments at this
earing should contact Ms. Vanette Seals at (302) 577-6666

Administrative Office at the address given above. Please cal y April 17, 1998. Anyone wishing to submit written

DELAWARE REGISTER OF REGULATIONS, VOL. 1, ISSUE 10, WEDNESDAY, APRIL 1, 1998



http://www.state.de.us/govern/agencies/dhss/irm/dss/dsshome.htm
http://www.state.de.us/govern/agencies/dhss/irm/dph/dphhome.htm

CALEN DAR OF EVENTS/HEARING N OTICES 1663

comments as a supplement to, or in lieu of oral testimony DEPARTMENT OF NATURAL
should submit such comments by May 4, 1998 to: RESOURCES & ENVIRONMENTAL
Jeffrey Beamen, Hearing Officer CONTROL
Division of Public Health DivisioN oF AIR & W ASTE M ANAGEMENT

PO Box 637 itv:
Dover, DE 19903 Statutory Authority: 7 Delaware Code,
Chapter 60 (Del.C. Ch. 60)

DEPARTMENT OF HEALTH & 1. TITLE OF THE REGULATIONS:
SOCIAL SERVICES REGULATION 38 - EMISSION STANDARDS FOR
DIvISION OF SOCIAL SERVICES HAZARDOUS AIR POLLUTANTS FOR SOURCE
Statutory Authority: 31 Delaware Code, CATEGORIES

Section 505 (3Del.C. 505) 2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE

. . . AND ISSUES:
Medicaid / Medical Assistance Program
The Department is proposing to, through Regulation 38,
'‘adopt by reference the National Emission Standards for

testimony, briefs or other written materials concerning th'SHazardous Air Pollutants for Source Categories found at 40

change must be received by mail no later than May 1, 1998, %EFR Part 63 Subpart B Sections 63.40 through 63.44. These
the Medicaid Administrative Office, Lewis Bldg., Herman M. sections carry out the case-by-case MACT (maximum
Holloway, Sr. Health & Social Services Campus, 1901 N'achievable control technology) determination requirements

DuPont Hwy., .New_CastIe, DE 197.20’ attention Thdmaof section 112(g)(2)(B) of the Clean Air Act Amendments of
Mayer. Materials filed thereafter will not be considered 1990

except where good cause for lateness is demonstrated. Copies
of all written submissions filed with the Medicaid office will

be available for public inspection in the Medicaid
Administrative Office at the address given above. Please cal

(302) 577-4880, extension 131, for an appointment if YOUconstruction permit before commencing construction or

wish to review the materials. Individuals with disabilities reconstruction. The proposed amendment will require such

who wish to participate in these proceedings, or review theOWner or operator to also, when no federally-promulgated

materials submitted, should contact the Division to diSCUSﬁ:art 63 emission limitation exists, submit an application

auxiliary aids or services needed to facilitate such review Orrequesting the Department to reviéw and make a final and
participation. Su_ch contact may be in.per_son, in writing Or_byeffective case-by-case MACT determination. The proposed
telephong by using the Telecommunications Relay SerV'Ceamendment provides guidance and procedures for obtaining
or otherwise. this case-by-case determination, which shall ensure that the
emissions from the planned construction or reconstruction are

Act (APA - Title 29. Ch 101 of the Del Cod dcontrolledtoalevelthatisno less stringent than the emission
ct ( - Title 29, Chapter of the Delaware Code) an control which is achieved in practice by the best-controlled

with 42CFR 8447.205, and under the authority of Title 31 Ofsimilar source

the Delaware Code, Chapter 5, Section 505, the Delaware '

Department of Health and Social Services (DHSS) / Division3 POSSIBLE TERMS OF THE AGENCY ACTION:
of Social Services / Medicaid Program is amending its DMAP .one '
eligibility manual to revise the definition of a budget unit to

assure compliance with Federal rules. 4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT: 7 Delaware Code, Chapter 60

Comments, written suggestions, compilations of data

Any owner or operator planning to construct a new or to
econstruct an existing major source of hazardous air
ollutants is currently required to apply for and receive a

In compliance with the State’s Administrative Procedures

5. OTHER REGULATIONS THAT MAY BE AFFECTED
BY THE PROPOSAL: None

6. NOTICE OF PUBLIC COMMENT:
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The public hearing on the proposed amendment to Regulation

38 will be held on Monday, April 27, 1998, beginning at 6:00 5. OTHER REGULATIONS THAT MAY BE AFFECTED
p.m. in the Richardson and Robbins Auditorium, 89 Kings BY THE PROPOSAL

Highway, Dover, DE.

None

7. PREPARED BY:
6. NOTICE OF PUBLIC COMMENT who, when, where,

James R. Snead (302 323-452 March 12, 1998 what and why
The public hearing will be held on Tuesday, April 21,
DEPARTMENT OF NATURAL 1998, 6:30 PM, in the Priscilla Building second floor
conference room located at 156 South State Street, Dover,
RESOURCES & Delaware, 19901. The draft Plan may be inspected at the
ENVIRONMENTAL CONTROL Offices of the Department of Natural Resources and

Environmental Control located at 156 South State Street,
Dover; 715 Grantham Lane, New Castle; or 422 North
DuPont Highway, Suite 1, Georgetown. For further

DivisioN oF AIR & W ASTE M ANAGEMENT
AIR QUALITY MANAGEMENT SECTION

Statutory Authority: 7 Delaware Code, information, please contact Mr. Alfred Deramo in Dover at
Chapter 60 Del.C. Ch. 60) (302) 739-4791.
1. TITLE OF THE REGULATIONS Statements and testimony may be presented orally or in
written form before the hearing. It is requested that those
Development of the Phase 1l Ozone Attainmentinterested in presenting statements register in advance by
Demonstration for Kent and New Castle Counties as amail. Written statements may be presented prior to the
Revision to the State Implementation Plan hearing and should be addressed to:
2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE, Air Quality Management Section
AND ISSUES Division of Air and Waste Management
156 South State Street
Under a March 2, 1995 EPA policy memorandum from Mary Dover, DE 19901
D. Nichols, Assistant Administrator of Air and Radiation,
states with ozone non-attainment areas were given the option. PREPARD BY: Alfred R. Deramo, Program

of dividing their ozone attainment demonstrations into two Manage(302 739-4791 March 9, 1998
State Implementation Plan (SIP) submissions. The Phase |
submission must contain all control strategies and associated
regulations to meet rate-of-progress requirements through
1999. The Phase Il submission must contain photochemical
dispersion modeling results and a plan to get the non-
attainment area(s) into attainment by the Clean Air Act
deadline (2005 for Kent and New Castle Counties). Delaware
opted into this two-phase approach in May of 1995. Delaware
made its Phase | submission in December of 1997.
Development of the Phase Il submission for Kent and New
Castle Counties is now complete.

3. POSSIBLE TERMS OF THE AGENCY ACTION
N/A

4. STATUTORY BASIS OR LEGAL AUTHORITY TO
ACT

7 Del. C., Chapter 60 Section 6010 Clean Air Act
Amendments of 1990
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