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DEPARTMENT OF INSURANCE

OFFICE OF THE COMMISSIONER
1400 Health Insurance Specific Provisions
1405 Requirements for Fully Insured Multiple Employer Welfare Arrangements and Association
Health Plans
1.0

Purpose
The purpose of this regulation is to aid the Department of Insurance in enforcing provisions of the Delaware
Insurance Code relating to the unauthorized transaction of insurance. As a result of the Final Rule issued by
the U.S. Department of Labor expanding the definition of the term "employer" (see 83 FR 28,961 (to be
codified at 29 CFR 2510.3-5(c)), the Department recognizes that multiple employer welfare arrangements,
including association health plans, may begin marketing group policies in Delaware. These entities sell group
health care coverage to employers. Employers operating small businesses may be particularly targeted.
Because of rate increases imposed by licensed companies, or adverse experience in their group, many small
employers have in the past been attracted by the purported low cost coverage offered by these entities.
1.2
Some of these entities incorrectly represent to their agents and applicants that they are exempt from state
insurance regulation either because they are subject to the Federal Employee Retirement Income Security Act
("ERISA") or because they hold a policy issued outside the state. Exemption from Delaware Department of
Insurance regulation is available under those circumstances if certain legal standards are met. This regulation
also ensures that only those entities that meet the legal standards established by the Delaware Department of
Insurance to issue policies in Delaware are permitted to operate in Delaware.
1.3
An additional purpose of this regulation is to set forth rules, forms, and procedures regarding fully insured
MEWAs and association health plans. This regulation protects Delaware consumers and promotes the stability
of Delaware's health insurance markets, to the extent permitted under federal law, by setting rules regarding
licensure, solvency, reserve requirements, and rating requirements.
1.1

2.0

Authority
This regulation is issued pursuant to the authority vested in the Commissioner under 18 Del.C. §311, 18 Del.C. §2101,
18 Del.C. §505, 29 Del.C. Ch. 101, and 29 USC §1144(b)(6)(A)(i) and in response to 29 CFR 2510.3-5.
3.0

Definitions
The following words and terms, when used in this regulation, have the following meaning unless the context clearly
indicates otherwise:
"Association" means any foreign or domestic association that complies with 18 Del.C. §3506(a)(1)-(6) and
provides a health benefit plan that covers the employees of at least one employer that is either domiciled in
Delaware or has its principal headquarters or principal administrative office in Delaware or covers a Delaware
resident of a non-Delaware employer.
"Commissioner" means the Commissioner of the Delaware Department of Insurance.
"Department" means the Delaware Department of Insurance.
"Employee welfare benefit plan" or "welfare plan" means an employee welfare benefit plan or welfare plan
as defined in 29 USC §1002(1).
"Employee Retirement Income Security Act" or "ERISA" means the federal statute 29 USC Ch. 18.
"Fully Insured" means any association or MEWA health benefit plan coverage provided by a foreign or
domestic insurer licensed to do business in Delaware in compliance with 18 Del.C. §3506 and 29 USC
§1144(b)(6)(D).
"Health Benefit Plan" means a policy, contract, certificate, or agreement offered or issued by a health insurer
to provide, deliver, arrange for, pay for, or reimburse any of the costs of health services, as defined in 18 Del.C.
§903. The health benefit plan is issued to an association, to a trust, or to one or more trustees of a fund
established, created, or maintained for the benefit of the members of one or more associations or a contract or
plan issued by an association or trust or by a MEWA as defined in the Employee Retirement Income Security
Act of 1974, 29 USC Ch. 18.
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"Insurer" means any insurer, health service corporation, a health maintenance organization, or a managed
care organization offering health insurance as defined in 18 Del.C. §903. An insurer shall not offer a health
benefit plan to an association or MEWA with covered lives in Delaware unless it possesses a certificate of
authority from the Commissioner or unless the nature of its business in Delaware is such that it is exempt from
this requirement under the provisions of 18 Del.C. §506.
"Intermediary" shall mean an agent, broker, or other person who negotiates, solicits, or effectuates an
agreement or contract to provide health care and/or medical coverage or benefits for any employer or
employee in the state.
"Multiple employer welfare arrangement" or "MEWA" shall mean an arrangement which is established or
maintained and offers to provide health care benefits or coverage to employees of two or more employers.
Except, however, this regulation does not apply to multiple employer welfare arrangements which are exempt
from state regulation under ERISA.
The following plans are excluded from the definition of MEWA:
• The arrangement provides benefits or coverage under or pursuant to a collective bargaining agreement;
or
• The arrangement is established and maintained by a rural electric cooperative or a rural telephone
cooperative association; or
• The arrangement provides benefits or coverage to a single employer.
4.0
4.1

Filing Requirements
Initial filing requirements
4.1.1 No association or MEWA or intermediary of an association or MEWA may offer either a fully insured
employee welfare benefit plan or solicit any resident of this state to make application or effectuate
coverage under an association plan or MEWA in Delaware unless:
4.1.1.1
The association or MEWA is duly licensed with the Department. An association or MEWA seeking
to offer a fully-insured health benefit plan shall make application for a license to the Department
and shall not offer such plans in this State until it is licensed;
4.1.1.2
The association's or MEWA's application for licensure is approved by the Department; and
4.1.1.3
The plan intermediary has ascertained that the MEWA represented has complied with this Section.
4.1.2 The application for licensure for a fully insured association or MEWA shall be on a form prescribed by the
Department and shall include the following:
4.1.2.1
A certification of an officer, director, or trustee of the fully insured association or MEWA that states:
4.1.2.1.1
Name of the association or MEWA;
4.1.2.1.2
Names and business addresses of all principals, officers, directors, and trustees;
4.1.2.1.3
Names and addresses of the employer members;
4.1.2.1.4
Names and addresses of trustees or other persons responsible for the MEWA's or the
association's operation;
4.1.2.1.5
Mailing address, email address, and telephone number at which communications are to be
received;
4.1.2.1.6
Eligibility requirements for membership in the association or MEWA; and
4.1.2.1.7 The fees, if any, charged for membership in the association or MEWA;
4.1.2.2
A copy of any policy or contract describing benefits offered by the association or the MEWA;
4.1.2.3
A copy of the organizational documents of the association or MEWA, including the articles of
incorporation, by-laws or trust instrument;
4.1.2.4
A statement that the benefits or coverage are fully insured;
4.1.2.5
A copy of the association's or MEWA's certificate of good standing from the state in which the
association or MEWA is registered as a business;
4.1.2.6
The name of the insurer that insures the association or MEWA;
4.1.2.7
The name and contact information for the Delaware registered agent for service of process on the
association or MEWA;
4.1.2.8
A certification of an officer, director, or trustee of the fully insured association or MEWA that states
compliance with 18 Del.C. §3506;

TITLE 18 INSURANCE
DELAWARE ADMINISTRATIVE CODE
4.1.2.9
4.1.2.10

3

A description of the membership requirements;
A copy of any document executed by an employer to become a member of the association,
including application for membership in the association;
4.1.2.11
Biographical affidavits for all trustees, officers, directors, and other members of the association or
MEWA's governing body responsible for the operation of the association or MEWA;
4.1.2.12
The names, addresses, and qualifications of persons who will solicit, negotiate, procure, or effect
applications for coverage with the association or MEWA;
4.1.2.13
A copy of all current policies or contracts of insurance issued to the association or MEWA that
provide coverage for health care benefits and services to be offered in Delaware;
4.1.2.14
A copy of all current contracts between the association or MEWA and insurers to provide coverage
for health care benefits and services to be offered in Delaware;
4.1.2.15
A copy of all current advertising and marketing materials used by the association or MEWA;
4.1.2.16
The names and addresses of all administrators and organizations, including third party
administrators or intermediaries, responsible for the operation of the association or MEWA that
complies with the following:
4.1.2.16.1 The association or MEWA contact shall be the person responsible for filing all applicable forms
and changes in information with the Department; and
4.1.2.16.2 The regulatory contact shall be the person responsible for receiving notice of laws regulations,
bulletins, and the like that may affect the plan;
4.1.2.17
The most recent audited financial statement as defined in Section 12.0 of this regulation;
4.1.2.18
A copy of the most recent M-1 form as filed with United States Department of Labor; and
4.1.2.19
A $1000 filing fee.
4.2
Annual filing requirements
4.2.1 Following licensure, a fully insured association or MEWA that offers a plan in the State shall annually, on or
before July 1, submit the following information:
4.2.1.1
A Proof of Coverage form that:
4.2.1.1.1 Affirms that all the covered benefits are fully insured on a direct basis by an insurer; and
4.2.1.1.2
Is completed and certified by an officer, director, or trustee of the association or MEWA;
4.2.1.2
Demographic Information, on a form prescribed by the Department, providing association, MEWA,
third party administrator, intermediary, regulatory, and insurer contacts, that complies with the
following:
4.2.1.2.1 The association or MEWA contact shall be the person responsible for filing all applicable forms
and changes in information with the Department; and
4.2.1.2.2 The regulatory contact shall be the person responsible for receiving notice of laws,
regulations, bulletins, and the like that may affect the plan;
4.2.1.3
Notice of any changes in information previously filed with the Commissioner, which shall include,
but is not limited to, the following items:
• Biographical Affidavits of any new trustees, officers, directors, or other members of the
association's or MEWA's governing body;
• The names, addresses, and qualifications of any new individuals responsible for the conduct
of the plan's affairs, including any third-party administrators;
• The names, addresses, and qualifications of any new persons who will solicit, negotiate,
procure, or effect applications for coverage with the plan;
• The names and addresses of any new employers and participants enrolled in the plan;
• Any new policy or amendment;
• Any new Trust Agreement, Plan Document, Plan Summary, or Bylaws;
• Any new advertising and marketing material; and,
• Any other new agreements;
4.2.1.4
The most recent audited financial statement as defined in Section 12.0 of this regulation; and
4.2.1.5
A $150.00 filing fee.
4.3
If, subsequent to a filing under subsections 4.1 or 4.2, changes occur so that the information contained in the
filing is no longer accurate, the MEWA, association, or intermediary that made the filing shall, within fifteen
days of the date the change is effective, file the changes with the Department.
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4.4

4.5

5.0
5.1

5.2

5.3

5.4
5.5

6.0
6.1

6.2
6.3

6.4

6.5
6.6

The Commissioner shall conduct a completeness review of a filing submitted under this Section and shall
notify the applicant in writing of any deficiencies found during the completeness review within 30 business days
of receipt. An applicant shall address any deficiencies in its application within 15 business days of notice
thereof. Upon written request from the applicant and for good cause shown, the Commissioner may extend this
15-business day timeframe to correct any deficiencies in the application or renewal for an additional 30
business days. The Department shall notify the applicant in writing of its response to any such request.
If the Commissioner rejects a complete initial licensure application, or a subsequent annual registration
application filed pursuant to this Section, the Department shall advise the applicant in writing that the
application is denied and shall specify the reason for denial. The applicant may make written demand upon the
Commissioner within 15 business days for a hearing before the Commissioner to determine the
reasonableness of the Commissioner's action. The hearing shall be held pursuant to 18 Del.C. §323.
Applicability of federal preemption requirements
Notwithstanding any other provision of law, and except as provided in this regulation, any association or
MEWA that provides coverage in this state for medical, surgical, chiropractic, physical therapy, speech
pathology, audiology, professional mental health, dental, hospital, or optometric expense, whether such
coverage is by direct payment, reimbursement, or otherwise, shall be presumed to be subject to the jurisdiction
of the Department unless the association or MEWA shows that while providing such services it is exempt from
State jurisdiction as a result of federal preemption.
An association or MEWA may show that it is subject to federal jurisdiction by providing to the Commissioner
the appropriate certificate of license issued by the federal agency which permits or qualifies it to provide those
services for which it is licensed or certified. For the avoidance of doubt, an M-1 filing with the U.S. Department
of Labor shall not, in and of itself, be sufficient to overcome the presumption of the Department's jurisdiction as
set forth in this Section.
Except as otherwise set forth herein, any MEWA or association that is unable to show that it is subject to
federal jurisdiction shall submit to an examination by the Commissioner to determine whether the organization
and solvency of such association or MEWA is in compliance with the applicable provisions of Delaware law.
Any association or MEWA that is unable to show that it is subject to federal jurisdiction shall be subject to all
appropriate provisions of this regulation regarding the conduct of its business.
Until such time as the Department issues regulations specific to self-insured MEWAs and associations, selfinsured MEWAs and associations shall be subject to all provisions of Title 18 of the Delaware Code and all
regulations promulgated thereunder to the extent not inconsistent with the provisions of ERISA, including but
not limited to:
• Licensure;
• Mandated benefits;
• Reserves; and
• Financial reporting.
Surplus Requirements
When a fully-insured association or MEWA submits its initial application as required under subsection 4.1 with
the Department, it shall have a minimum surplus that is not less than $500,000, regardless of whether the
insurer directly bills certificate holders for premiums on behalf of the association or MEWA or if the association
or MEWA bills its members for premiums and remits the premiums to the insurer.
A fully insured association or MEWA shall continue to maintain the required minimum surplus indicated in
subsection 6.1 so long as it continues to provide a health benefit plan in Delaware.
One year after the application for licensure pursuant to subsection 4.1 is approved and on every July 1
thereafter, a fully insured association or MEWA shall produce documentation of its annual premium for the
preceding policy year and an estimate of its annual premium for the following year.
Surplus funds required under this Section are not to be used to fund the fully insured association or MEWA's
normal operations, including providing a health benefit plan to its members. This unimpaired free surplus shall
be in the form of cash or marketable securities.
The Commissioner may require additional surplus funds, based on the coverages and exposures involved.
If the level of surplus falls below the amounts specified in subsection 6.1, the fully insured association or
MEWA shall notify the Commissioner within five days and shall file with the Commissioner within 45 days a
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plan to return the surplus to the required level. This plan shall include a report of the causes of the
association's or MEWA's insufficiency, the assessments necessary to replenish the minimum surplus and the
steps taken to prevent a recurrence of such circumstances.
6.7
In addition to the minimum surplus required in subsection 6.1, the fully insured association or MEWA shall
obtain a surety bond sufficient to cover 20% of its annual premium for Delaware members, and shall comply
with the following:
6.7.1 For the first year of operation, the fully insured association or MEWA shall obtain a surety bond in the
amount of $500,000.00 to ensure the association's or MEWA's contractual obligations to its health benefit
plan members:
6.7.2 Every surety bond obtained by a fully insured association or MEWA shall be:
6.7.2.1
In a form to be approved by the Commissioner;
6.7.2.2
Issued by an insurer or surety licensed to transact such business in Delaware, or by a surplus lines
insurer on Delaware's approved list; and
6.7.2.3
Provided, by certified copy, to the Commissioner at the time of initial application under subsection
4.1 and annually thereafter; and
6.7.3 A fully insured association or MEWA shall notify the Department within five days of any cancellation or
termination of its surety bond.
7.0
7.1

7.2
7.3

7.4

7.5
7.6
7.7

Rating Requirements
An insurer offering a health benefit plan to an association or MEWA shall obtain rate approval from the
Commissioner through the rate review process provided in 18 Del.C. Ch. 25. An insurer may use its existing
group rates, without making an association or MEWA-specific rate filing, so long as its group rates have been
filed with and approved by the Commissioner and meet the requirements of this Section.
No insurer shall offer a health benefit plan to an association or MEWA unless such association or MEWA
meets the eligibility requirements of 18 Del.C. §3506 in order to qualify for a group health insurance policy.
Any insurer contracting with an association or MEWA to provide a health benefit plan shall use a community
rating methodology acceptable to the Commissioner in accordance with this Section and with the following:
7.3.1 The association or MEWA may be rated based on the collective group experience of its members,
provided that each certificate holder and dependent is charged the same community rate; and
7.3.2 The following risk classification factors are prohibited in rating employees or members of such groups, and
dependents of such employees or members:
7.3.2.1
Demographic rating, including age and gender rating;
7.3.2.2
Geographic area rating;
7.3.2.3
Health status rating, including pre-existing conditions;
7.3.2.4
Industry rating;
7.3.2.5
Medical underwriting and screening;
7.3.2.6
Experience rating;
7.3.2.7
Tier rating (except for tiers related to family structure); or
7.3.2.8
Durational rating.
The Commissioner may permit an insurer to establish rewards, premium discounts, split benefit designs,
rebates, or otherwise waive or modify applicable co-payments, deductibles, or other cost-sharing amounts in
return for adherence by a member or subscriber to programs of health promotion and disease prevention that
are satisfactory to the Commissioner.
An insurer offering a health benefit plan to an association or a MEWA shall guarantee acceptance of all
persons within the association or MEWA and their dependents.
An insurer offering a health benefit plan or plans to an association or a MEWA shall guarantee the rates on all
such plans for a minimum of 12 months.
Medical Loss Ratio. A foreign or domestic insurer offering a health benefit plan to an association or MEWA with
covered lives in Delaware shall comply, with respect to those covered lives, with the medical loss ratio and
rebating requirements of 45 CFR 158.210-240, but shall in no case fall below eighty-five percent (85%) of the
aggregate amount of premiums earned by the insurer from policies and certificates issued in this State.
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7.8

8.0
8.1

8.2

8.3

8.4

9.0

Any fees associated with broker services shall not be incorporated into the medical loss ratio under subsection
7.7, but shall be incorporated in the administrative expense portion of an insurer's rate filing.
Benefit Requirements
Each health benefit plan coverage offered to an association or MEWA in compliance with 18 Del.C. §3506
shall, at a minimum, provide:
8.1.1 Essential Health Benefits as defined in 42 USC §18022(b)(1) (see Pub. L. 111–148, Title I, §1302, Title X,
§10104(b), Mar. 23, 2010, 124 Stat. 163, 896, incorporated herein by reference), except that pediatric
dental and vision coverage as required in this subsection may be offered to the association in either a
stand-alone dental or vision plan or as a benefit embedded in the health benefit plan;
8.1.2 Cost sharing requirements of 42 USC §18022(c)(1), (c)(3) (see Pub. L. 111–148, Title I, §1302, Title X,
§10104(b), Mar. 23, 2010, 124 Stat. 163, 896, incorporated herein by reference);
8.1.3 Lifetime and annual limits as prescribed in 29 CFR 2590.715-2711 (see 80 FR 72261, Nov. 18, 2015, as
amended at 81 FR 75325, Oct. 31, 2016, incorporated herein by reference);
8.1.4 A level of coverage designed to provide benefits that are actuarially equivalent to 60 percent of the full
actuarial value of the benefits provided under the plan;
8.1.5 All other insurance requirements and benefit mandates for health insurers as provided in 18 Del.C. Chs.
35 and 72, as applicable and as may be amended, any regulations promulgated pursuant thereto, and as
specified by regulation by the Commissioner; and
8.1.6 All other benefits required to comply with applicable federal laws and regulations.
Every health benefit plan offered by any insurer to an association or a MEWA shall include a process for
subscribers to appeal adverse benefit determinations that complies with the requirements of 18 Del.C. §6418
and 18 DE Admin. Code 1301.
An insurer shall not deliver or issue for delivery an association or MEWA health benefit plan covering lives
located in Delaware that contains an exclusion or limitation for pre-existing conditions or a waiting period on
the coverage of pre-existing conditions.
Regardless of the collective size of the fully insured association or MEWA, health benefit plans issued to small
employers shall comply with all insurance laws applicable to small employer groups as required by 18 DE
Admin. Code 1308-3.3

Membership Requirements
9.1
Prior to issuing a health benefit plan to a fully insured association or MEWA, an insurer shall confirm that the
fully insured association or MEWA:
9.1.1 Meets the bona fide association test outlined in 18 Del.C. §3506;
9.1.2 Meets the commonality-of-interest test. Pursuant to 83 FR 28,961 (to be codified at 29 CFR 2510.3-5(c)),
employer members of an association or MEWA will be treated as having a commonality of interest if the
standards of either subsection 9.1.2.1 or 9.1.2.2 are met, provided these standards are not implemented in
a manner that is subterfuge for discrimination as is prohibited under 18 Del.C. Ch. 23 and 29 CFR 2510.35(d):
9.1.2.1
The employers are in the same trade, industry, line of business, or profession; or
9.1.2.2
Each employer has a principal place of business in the State of Delaware; and
9.1.3 Does not restrict membership to employers located within a particular geographic region of the State; and
9.1.4 Accepts employers with a principal place of business located in any part of the State.

10.0
Notice Requirements
10.1
No policy of health insurance or certificate under a policy offering health insurance shall be delivered or issued
for delivery in this State until a copy of the form and of the rules for the classification of risks has been filed with
and approved by the Commissioner in accordance with Section 4.0 of this regulation.
10.2
The following notice shall be provided by the insurer within the policy documents to employers and employees
who obtain coverage from an association or MEWA:
"NOTICE
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THE {Insert the name of the FULLY INSURED ASSOCIATION OR MULTIPLE EMPLOYER WELFARE
ARRANGEMENT in all capital letters} IS NOT AN INSURANCE COMPANY. FOR ADDITIONAL INFORMATION
ABOUT THE {Insert the name of the ASSOCIATION OR MULTIPLE EMPLOYER WELFARE ARRANGEMENT in
all capital letters} YOU SHOULD ASK QUESTIONS OF THE ADMINISTRATOR OF THE {Insert the name of the
ASSOCIATION OR MULTIPLE EMPLOYER WELFARE ARRANGEMENT in all capital letters}, OR YOU MAY
CONTACT THE DELAWARE DEPARTMENT OF INSURANCE AT__________."
10.3

Each fully insured association or MEWA-related notice shall include the Department's current consumer
service telephone number and website in the blank provided in this notice.
10.4
The insurer of a fully insured plan shall include in its policy documents the following disclosures:
10.4.1 The Delaware resident has the option of purchasing insurance on the Delaware Health Insurance
Marketplace;
10.4.2 Purchasing a fully insured association or MEWA health benefit plan may prevent the employer or individual
from accessing premium subsidies and cost sharing reductions that may otherwise be available under the
Patient Protection and Affordable Care Act; and
10.4.3 Purchasing a fully insured association or MEWA health benefit plan may be more expensive than
purchasing a plan on the Delaware Health Exchange.
10.5
The insurer shall file its advertising and marketing materials with the Commissioner for prior approval.
10.6
The insurer shall file policies, certificates, statement of benefits, brochures, and any other endorsement, rider,
or application used in conjunction with the health benefit plan with the Department for prior approval.
11.0
Enrollment Periods
At a minimum, an insurer enrolling employers or individuals in a fully insured association or MEWA health benefit plan
shall comply with all open enrollment and special enrollment periods as provided in 18 Del.C. §3571J.
12.0
Financial Auditing
12.1
Each fully insured association or MEWA shall file annually with the Commissioner, and with the members of
the fully insured association or MEWA, an audited financial statement for the most recently completed fiscal
year that is certified by an independent certified public accountant. If the fully insured association or MEWA
fails to file such audited financial statement, the Commissioner may perform the audit and the fully insured
association or MEWA shall reimburse the Commissioner for the cost thereof.
12.2
At a minimum, the audited financial statement shall contain the following exhibits for the current and prior fiscal
years:
12.2.1 Balance sheet;
12.2.2 Statement of gain or loss from operations;
12.2.3 Statement of changes in financial position;
12.2.4 Proof of minimum surplus, as set forth in Section 6.0 of this regulation;
12.2.5 Notes to financial statements; and
12.2.6 Management and internal control letters.
12.3
The financial statement shall be prepared in accordance with generally accepted accounting principles with the
following exceptions:
12.3.1 Loss reserves shall not be discounted. However, the Commissioner may approve discounting of loss
reserves if the fully insured association's or MEWA's actuary certifies that said discounting is in
accordance with the customary practice of the traditional insurance industry, and that said discounting will
not adversely affect the fiscal integrity of the fully insured association or MEWA; and
12.3.2 Any other exceptions to generally accepted accounting principles the Commissioner finds necessary to
preserve the fiscal integrity of the fully insured association or MEWA.
12.4
Each fully insured association or MEWA shall include with the financial statement a statement of opinion as to
the loss and loss expense reserves certified by an actuary.
12.5
Each fully insured association or MEWA shall file a copy of the fidelity bond, or evidence acceptable to the
Commissioner, covering the administrator, the fully insured association or MEWA employees and service
agents with the audited financial statement.
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12.6

12.7

12.8

In addition to the annual audited financial statement, the Commissioner may require any fully insured
association or MEWA to file additional financial information, including, but not limited to, interim financial
reports, additional financial reports or exhibits, or statements considered necessary to secure complete
information concerning the condition, solvency, experience, transactions, or affairs of the fully insured
association or MEWA. The Commissioner shall establish reasonable deadlines for filing these additional
reports, exhibits, or statements. The Commissioner may require verification of any additional required
information.
Each fully insured association or MEWA shall file annually with the Commissioner the methodology for
establishing the annual contributions of its members. Such contributions shall be based on reasonable
assumptions and certified by an actuary.
An insurer offering a health benefit plan to a fully insured association or MEWA with covered lives in Delaware
shall comply with all financial reporting requirements applicable to traditional insurance companies doing
business in Delaware. Instructions for annual filings by traditional insurance companies doing business in
Delaware are set forth on the Department's website.

13.0
Advertising and Marketing
A fully insured association or MEWA, and insurance agents or brokers acting on behalf of a fully insured association or
MEWA may only use marketing materials that have been submitted to and approved by the Commissioner pursuant to
Section 4.0 of this regulation. A fully insured association or MEWA, and insurance agents or brokers acting on behalf of a
fully insured association or MEWA are subject to 18 Del.C. Ch. 23 and all other applicable provisions of law regarding
advertising practices.
14.0
Record Retention
A fully insured association or MEWA doing business in Delaware shall maintain its books and records for a minimum
period of seven years following termination of coverage under a fully-insured policy and a minimum of seven years for all
fully insured association or MEWA-related documentation unrelated to insurance coverage.
15.0
Enforcement Authority
15.1
A violation of this regulation shall be considered an unfair and deceptive trade practice under 18 Del.C. §2304.
Failure to file the information required in this regulation shall be prima facie evidence of a deceptive practice
which endangers the legitimate interest of customers and public. If the fully insured MEWA or association does
not qualify for an exemption under ERISA, after hearing, the MEWA or association may be found in violation of
18 Del.C. §505 and 18 Del.C. Ch. 21.
15.2
To ensure compliance with the provisions of this regulation and protect Delaware health care consumers, the
Commissioner may, in his or her discretion, examine the business and financial affairs of a fully insured
association or MEWA doing business in this state utilizing the powers granted by 18 Del.C. §320, and other
provisions of Title 18 as may be applicable.
15.3
The Commissioner may decline to issue or renew a license issued pursuant to this regulation if the
Commissioner finds that a fully insured association or MEWA does not satisfy any standard or requirement of
this regulation or any provision of other applicable state or federal law or regulation.
15.4
The Commissioner may suspend or revoke a license issued pursuant to this regulation for a violation of this
regulation or any provision of applicable state and federal law.
15.5
Any person or entity that violates any provision of this regulation is subject to the penalties provided in
Chapters 3, 17 and 23 of Title 18 and such other provisions of Title 18 as may be applicable.
15.6
When the Commissioner believes that a fully insured association, MEWA, or any other person is operating in
this state without being duly registered or has violated the law, an administrative regulation of the Department,
or an Order of the Commissioner, the Commissioner may issue an order to cease and desist such violation or
take any other action set forth in 18 Del.C. §2307.
16.0

Notification to the Department by Insurers of Contracts with Fully insured Associations or MEWAs

16.1

An insurer shall notify the Department by December 31st of each year of all health insurance contracts and
administrative-services-only contracts it issued, renewed, or had in force at any time during the 12-month
period of that calendar year, that covered a fully insured association or MEWA with members having
employees or dependents in Delaware.
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16.2

The health insurance contract between the insurer and the fully insured association or MEWA shall contain a
provision whereby the insurer shall maintain, for the benefit of certificate holders, a deposit account covering
30 days of claims should the contract be cancelled or terminated. The insurer shall notify the Department
within 5 days of any cancellation or termination of a contract that covered a fully insured association or MEWA
with members having employees or dependents in Delaware.
16.3
Reporting Requirement for Fraudulent Fully Insured Association or MEWA Activity
16.3.1 An insurer having knowledge or a reasonable suspicion that a fully insured association, MEWA, or entity
holding itself out to be a fully insured association or MEWA in this state is not in compliance with the
requirements of this rule shall immediately report to the Commissioner, in writing, regarding the identity of
the entity, any known contact information or other materials, and the nature of the entity's practices that
triggered this reporting. This reporting obligation also requires an insurer report to the Commissioner any
person, including a licensed or unlicensed agent, a broker, or other individual, soliciting, offering, or selling
a health benefit plan on behalf of a fully insured association, MEWA, or entity holding itself out to be such
a fully insured association or MEWA in this state without complying with the requirements of this
regulation.
16.3.2 Confidentiality
16.3.2.1
The documents and evidence provided pursuant to this subsection or obtained by the
Commissioner in an investigation of suspected or actual conduct in violation of this regulation shall
be privileged and confidential and shall not be a public record and shall not be subject to discovery
or subpoena in any private civil action pursuant to 29 Del.C. Ch. 100 or any confidentiality
provision set forth in Delaware Title 18.
16.3.2.2
Subsection 16.3.2.1 of this subsection does not prohibit release by the Commissioner of
documents and evidence obtained in an investigation of suspected or actual conduct in violation of
this rule:
16.3.2.2.1 In administrative or judicial proceedings to enforce laws administered by the Commissioner;
16.3.2.2.2 To federal, state, or local law enforcement or regulatory agencies, or to the National
Association of Insurance Commissioners; or
16.3.2.2.3 At the Commissioner's discretion.
16.3.3 Release of documents and evidence under subsection 16.3.2 of this subsection does not abrogate or
modify the privilege granted in subsection 16.3.1 of this subsection.
17.0
Insurance Agents and Brokers
17.1
Any person, including a licensed or unlicensed agent, a broker, or other individual, soliciting, offering, or selling
a health benefit plan on behalf of a fully insured association or MEWA to a Delaware employer or a Delaware
resident shall comply with the following requirements:
17.1.1 Notify the Commissioner in writing prior to engaging in any conduct in connection with such sale. This
written notification shall include, at a minimum:
17.1.1.1
The soliciting person's name, address, telephone number, and email address;
17.1.1.2
The name of the fully insured association or MEWA; and
17.1.1.3
All materials in the soliciting person's possession used for the purposes of soliciting, offering, or
selling the health benefit plan, including advertising and marketing materials;
17.1.2 Prior to completing a sale, disclose to the employer or resident that:
17.1.2.1
He/she is being compensated for the sale of the health benefit plan;
17.1.2.2
The employer or resident has the option of purchasing insurance on the Delaware Health
Exchange;
17.1.2.3
Purchasing such a health benefit plan may prevent the employer or individual from accessing
premium subsidies and cost sharing reductions; and
17.1.2.4
Purchasing such a health benefit plan may be more expensive than purchasing a plan on the
Delaware Health Exchange.
17.1.3 Provide the employer or resident with a crosswalk of benefits comparing the fully insured association or
MEWA health benefit plan with plans offered on the Delaware Health Insurance Marketplace; and
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17.1.4 Prior to engaging in or assisting any person to engage in offering a fully insured association or MEWA
health benefit plan, carry out and document appropriate due diligence to establish, at a minimum, the
following:
17.1.4.1
That the insurer is licensed in the State;
17.1.4.2
That the association or MEWA is licensed in the State;
17.1.4.3
That the disclosures listed in subsection 17.1.2 are in the policy document; and
17.1.4.4
That the advertising and marketing materials he/she is using have been approved by the
Department.
17.2
Any person, including a licensed or unlicensed agent, a broker, or other individual, soliciting, offering, or selling
a health benefit plan on behalf of a fully insured association, MEWA, or entity holding itself out to be such a
fully insured association or MEWA, having knowledge or a reasonable suspicion that a fully insured
association, MEWA, or entity holding itself out to be a fully insured association or MEWA in this State is not in
compliance with the requirements of this regulation shall immediately report to the Commissioner in writing
regarding the identity of the entity, any known contact information or other materials, and the nature of the
entity's practices triggering this reporting. This reporting obligation also requires such person to report to the
Commissioner any person, including a licensed or unlicensed agent, a broker, or other individual, soliciting,
offering, or selling a health benefit plan on behalf of a fully insured association, MEWA, or entity holding itself
out to be such a fully insured association or MEWA in this State without complying with the requirements of this
rule. The confidentiality provisions of subsection 16.3.2 shall apply to this subsection.

18.0
Severability
If any provision of this regulation, or the application thereof to any person or circumstance, is held invalid, such
invalidity shall not affect other provisions or applications of this regulation which can be given effect without the invalid
provision or application, and to that end the provisions of this regulation are severable.
19.0
Effective Date
The effective date of the Regulation shall be ten (10) days from the date the Order adopting this regulation is published
in the Delaware Register of Regulations, pursuant to 29 Del.C. §10118(g).
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