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The Delaware Register of Regulations is an official State publication e stablished by authority of 69 Del.
Laws, c. 107 and is published on the first of each month throughout the year.

The Delaware Register will publish any regulations that are proposed to be adopted, amended or repealed
and any emergency regulations promulgated.

The Register will also publish some or all of the following information:

+ Governor’s Executive Orders

+ Governor’s Appointments

* Agency Hearing and Meeting Notices

»  Other documents considered to be in the public interest.

CITATION TO THE DELAWARE REGISTER

The Delaware Register of Regulations is cited by vo lume, issue, page number and date. An e xample
would be:

13 DE Reg. 24-47 (07/01/09)

Refers to Volume 13, pages 24-47 of the Delaware Register issued on July 1, 2009.

SUBSCRIPTION INFORMATION

The cost of a yearly subscription (12 issues) for the Delaware Register of Regulations is $135.00. Single
copies are available at a cost of $12.00 per issue, including postage. For more information contact the Division of
Research at 302-744-4114 or 1-800-282-8545 in Delaware.

CITIZEN PARTICIPATION IN THE REGULATORY PROCESS

Delaware citizens an d other in terested p arties may p articipate in the process by which administrative
regulations are adopted, amended or repealed, and may initiate the process by which the validity and applicability
of regulations is determined.

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation,
it shall file notice and full text of such p roposals, together with copies of the existing regulation being adopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to § 1134 of this
title. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any oth er regulations that may be impacted or affected by the proposal, and shall st ate the manner in wh ich
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public he aring shall not be sched uled less than 20 days fo llowing publication of no tice of the p roposal in the
Register of Regulations. If a public hearing will be held on the prop osal, notice of the time, date, place and a
summary of the nature of the proposal shall also be published in at lea st 2 Delaware newsp apers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.
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The opportunity for public comment shall be held open for a minimum of 3 0 days after the proposal is
published in the Register of Regulations. At the conclusion of all hearings and after receipt, within the time allowed,
of all written m aterials, up on all th e te stimonial and written e vidence and information submitted, toge ther with
summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a re gulation or to take no action and the d ecision shall be supported by its findings on the
evidence and in formation received; (4) T he exacttext and citation of such re gulation ad opted, am ended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under which
the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which adopts, amends or repeals a regulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has bee n published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

Any person aggrieved by and claiming the unlawfulness of any regulation may bring an action in the Court
for declaratory relief.

No action of an agency with respect to the making or consideration of a proposed adoption, amendment or
repeal of a regulation shall be subject to review until final agency action on the proposal has been taken.

When any regulation is the subject of an enforcement action in the Court, the lawfulness of such regulation may be
reviewed by the Court as a defense in the action.

Except as provided in th e preceding se ction, no judicial review of a re gulation is av ailable unless a
complaint therefor is filed in the Court within 30 days of the day the agency order with respect to the regulation was
published in the Register of Regulations.
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The table printed below lists the regulations that have been proposed, adopted, amended or repealed in the
preceding issues of the current volume of the Delaware Register of Regulations.

The regulations are listed alphabetically by the promulgating agency, followed by a citation to that issue of the
Register in which the r  egulation was pu blished. Pro posed re gulations ar e desig nated with ( Prop.); Final
regulations are designated with (Final); Emergency regulations are designated with (Emer.); and regulations that

have been repealed are designated with (Rep.).

DELAWARE RIVER BASIN COMMISSION
Amendments to the Water Quality Regulations, Water Code and Comprehensive

Plan to Update Water Quality Criteria for Toxic Pollutants in the Delaware Estuary

and Extend These Criteria to the Delaware Bay...........ccccveeeiiiiiiiiiiiiiiieeces 14 DE Reg. 70 (Prop.)
DEPARTMENT OF AGRICULTURE
Harness Racing Commission
501 Harness Racing Rules and Regulations..........cccccccveeeeiiiiiiciiiiiiieccceeeeeee 14 DE Reg. 134 (Prop.)
501 Harness Racing Rules and Regulations, Subsection 5.1.8 Substance
ADBUSE/AAAICHON......ceiiiiiieei e e 14 DE Reg. 23 (Final)
Nutrient Management Program
1201 Nutrient Management Certification Regulations.................cococcvvinne oo, 14 DE Reg. 212 (Prop.)
DEPARTMENT OF EDUCATION
Office of the Secretary
225 Prohibition of Discrimination.............cccoooiiiiiiiiiiieceeee e 14 DE Reg. 221 (Prop.)
251 Family Educational Rights and Privacy Act (FERPA)............ccccovivveennnnn.n. 14 DE Reg. 26 (Final)
405 Minor Capital Improvement Programs............ccccoooviiiiiiiiiieeieeccee e, 14 DE Reg. 135 (Prop.)
501 State Content Standards.............eeeviiiiiiiiiiiii e 14 DE Reg. 6 (Prop.)
14 DE Reg. 167 (Final)
505 High School Graduation Requirements and Diplomas.............cccceeeiiinnees 14 DE Reg. 222 (Prop.)
545 K to 12 School Counseling Programs............cccceveiiiiiiieeiiiiieeee e 14 DE Reg. 28 (Final)
727 Credit for Experience for Educators and for Secretarial Staff..................... 14 DE Reg. 138 (Prop.)
746 Criminal Background Check for Student Teaching.............ccccoeeviiiiiennnnne 14 DE Reg. 227 (Prop.)
920 Educational Programs for English Language Learners (ELLS)................... 14 DE Reg. 103 (Final)
930 Supportive Instruction (Homebound)..........ccceeiiiiiiiiiiiie 14 DE Reg. 231 (Prop.)
940 Early Admission to Kindergarten for Gifted Students...............cccocccceeie 14 DE Reg. 140 (Prop.)
Professional Standards Board
1503 EdUCator MEeNtOriNG .....cccoiiuieiiiie e 14 DE Reg. 29 (Final)
1511 Issuance and Renewal of Continuing License..........cccccveviiiiieeiiiiiieeennnne 14 DE Reg. 295 (Final)
1517 Permits ParaeduCators..........coooiiiiiiiiiiiiiiic e 14 DE Reg. 233 (Prop.)
1521 Elementary TEAChEL.........cooiiiiiiii e 14 DE Reg. 83 (Prop.)
14 DE Reg. 299 (Final)
1583 School PSYChOIOGISt........oiuiiiiiiiiiieiee e 14 DE Reg. 238 (Prop.)
DEPARTMENT OF HEALTH AND SOCIAL SERVICES
Division of Long Term Care Residents Protection
3220 Training and Qualifications for Nursing Assistants and Certified Nursing
ASSISTANTS ... 14 DE Reg. 169 (Final)
Division of Medicaid and Medical Assistance
Combining §1915(c) Home and Community-Based Services Waivers.............. 14 DE Reg. 88 (Prop.)
Durable Medical Equipment (DME) Provider Specific Policy Manual................ 14 DE Reg. 244 (Prop.)
Non-Emergency Medical Transportation Services...........cccccccveieiiiiiiiiiiiiieeeeen. 14 DE Reg. 103 (Final)
School-Based Wellness Center CliniC Services........ccccccceiviiiiiiiiiiiiiieeneeeeeee, 14 DE Reg. 142 (Prop.)
Division of Public Health
4455 Delaware Regulations Governing a Detailed Plumbing Code................... 14 DE Reg. 36 (Final)
4459A Regulations for the Childhood Lead Poisoning Prevention Act.............. 14 DE Reg. 246 (Prop.)
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Division of Social Services
DSSM: 3000 Temporary Assistance for Needy Families (TANF) - Definition... 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3000.4 TANF and State Only Foster Care..........ccccceeviiiieeiiiiiiieeeens 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3004 Specified Relationship...........ccooviiiciiiiiiiiiiiieee e, 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3004.1 Living in the HOMe.........cooiiiiiiii e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3010 Participation and Cooperation in Developing CMR.................... 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3018 General Assistance (GA)........cooo i 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3021 Unrelated Children.............coooiiiiiiiiiiie e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3022 Ineligibility Due to Family Cap........ccoocuveeeiiiiiiiiiiiiiiiieee e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3027 Age as a Condition of Eligibility...........cccccceveeeeiiiiiiiiiiieeeeeee, 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3027.2 MINOI Parents.........coooiiiiiiiiiiiie e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3028.1 Mandatory Composition of Assistance Units.............ccccceeeneee 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
3028.2 Optional Composition of Assistance Units...............ccccvvveeeeen. 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4001 Family Budget GroUp.........ccooiiiiiieiiiiiieee e 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4001.1 Examples to lllustrate Rules Regarding Budget Groups.......... 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4004.3 Earned Income Disregards in GA...........cceeeeeeeeeeeeeieiiceiiine, 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4007.1 Standards of Need/Payment Standard - GA..............ocoeeeeene 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
4009 Determining Financial Eligibility and Grant Amounts in GA........ 14 DE Reg. 91 (Prop.)
14 DE Reg. 304 (Final)
11003.9.1: INCOME ...ttt aaa e 14 DE Reg. 8 (Prop.)
14 DE Reg. 178 (Final)
11003.9.5: Making Income Determinations .........c.ccocccocviiiinecnnnen. 14 DE Reg. 8 (Prop.)
14 DE Reg. 178 (Final)
11004.2: INTEIVIEWS ...ceiiiiiiiee et 14 DE Reg. 11 (Prop.)
14 DE Reg. 182 (Final)
11004.9: AuthOriZiNg SErVICe ........eeiiiiiiiiiiiiiiieeee e 14 DE Reg. 11 (Prop.)
11005.4: OVerpaymMeENtS.....ccooiiiiiiiiieieeeee et e e e e 14 DE Reg. 15 (Prop.)
14 DE Reg. 187(Final)
11005.4.1: Determine the Overpayment Amount..............cccceveviinneen. 14 DE Reg. 15 (Prop.)
11005.4.2: Overpayment NOtICES. .......ocuviiieiiiiiiiie e 14 DE Reg. 15 (Prop.)
11005.4.3: Role of Audit and ReCoVery..........cccceeiiiiiiieiniiiieeee e, 14 DE Reg. 15 (Prop.)
11006.3 Service AUthOriZation.............coeeiiiiiiiie i 14 DE Reg. 39 (Final)
Division of Substance Abuse and Mental Health
6001 Substance Abuse Facility Licensing Standards............cccccceeiiiieneennnnne. 14 DE Reg. 18 (Prop.)
DEPARTMENT OF INSURANCE
506 Crop Insurance Adjusters and Producers............ccoccueeeieiiiiiiiieeiiiiiece e 14 DE Reg. 249 (Prop.)
507 Workers’ Compensatin Insurance AdJUSTErs............occeeviiiiiiiiiiiiiiece e, 14 DE Reg. 251 (Prop.)
704 Homeowners Premium Consumer COmMPariSON...........coucuuveeeeiiiieeeeessniineeaeenns 14 DE Reg. 41 (Final)
901 Arbitration of Automobile and Homeowners’ Insurance Claims (Withdrawn)... 14 DE Reg. 44 (Final)
908 Procedures for Responding to Freedom of Information Requests................... 14 DE Reg. 144 (Prop.)
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1208 New Annuity Mortality Table for Use in Determining Reserve Liabilities

FOr ANNUILIES ...
1218 Determining Reserve Liabilities For Credit Life Insurance...............cccceeeneee
1404 Long-Term €are INSUIANCE.........couiiiiiiiiiie ittt e e

DEPARTMENT OF JUSTICE
Fraud and Consumer Protection Division
102 Debt Management SErviCeSs.........cuuuiiiiiiiiiiie e
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL CONTROL
Division of Air and Waste Management
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Equipment Repair and Refinishing.............ccccoviiiiiiiiiiiiieeeeeeeeeeee s
1125 Requirements for Preconstruction Review............cccccccveeiiiiiiiiiiiiiininne,
1130 Title V State Operating Permit Program..............ccccocveieiiiiiiiiiiiciiieeeee
1138 Emission Standards for Hazardous Air Pollutants for Source Categories.

1140 Delaware’s National Low Emission Vehicle (NLEV) Regulation................
Division of Fish and Wildlife
3507 Black Sea Bass Size Limit; Trip Limits, Seasons; Quotas...........c............
3541 AtlANTIC SNArKS......cci i
3702 DEfNItIONS. ... .eeeiie ettt e e
3771 Oyster Harvesting Licensee Requirements............ccccccvvvveeeviiiieieec i,
3901 DEfiNItIONS ... .eeiiii e
3902 Method Of TaKe......coiiiiiiiiiiie e e
3903 Federal Laws and Regulations Adopted...............ouviiiiiiiiiieiiiiieieeeeeeeeees
3904 SEASONS......ceeiiieeiieiee ettt et e e e e e e e e e a e e e e nree e e e e anees

Division of Water Resources
7201 Regulations Governing the Control of Water Pollution, Section 9.5,
Concentrated Animal Feeding Operation (CAFO).........cccccvviiiieieieeeeiiieen,

DEPARTMENT OF STATE
Division of Historical and Cultural Affairs
100 Historic Preservation Tax Credit Program............cccccoiiiiieiiiiniiieee e,
Division of Professional Regulation
Delaware Gaming Control Board
101 Regulations Governing BiNgo...........ccooiiiiiiiiiiiiiei e
100 Board Of ACCOUNTANCY.....ccoiiiiiiiiiiiiiie et
700 Board of ChiropractiC............oouiuiiiiiiiiiiiiee e
2700 Board of Registration for Professional Land Surveyors............cccccceeeenne.
5200 Board of Examiners of Nursing Home Administrators..............ccccceeeennnee.
8800 Boxing and Combative Sports Rules and Regulations..........cc.ccccceevunes

14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
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14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

14 DE Reg.

14 DE Reg.

14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.
14 DE Reg.

48 (Final)
49 (Final)
92 (Prop.)
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Public Service Commission
1008 Regulations Governing Requests made pursuant to the Freedom of

INFOrMation ACL...... oo 14 DE Reg. 162 (Prop.)
2002 Regulations Governing Certificates of Public Convenience and

Necessity for Water ULilities. ..o 14 DE Reg. 120 (Final)
3001 Regulations Governing Service Supplied by Electrical Corporations....... 14 DE Reg. 282 (Prop.)
3008 Rules and Procedures to Implement the Renewable Energy Portfolio

STANAAId ... 14 DE Reg. 284 (Prop.)

DEPARTMENT OF TRANSPORTATION
Division of Planning and Policy
2307 Delaware Safe Routes to School Regulations...........c.cccccceiiniiiiiinnnnen. 14 DE Reg. 56 (Final)

2311 Long-Term Lease Policies and PractiCes..........occveviiiniiiiieiiniee e, 14 DE Reg. 21 (Prop.)
14 DE Reg. 196 (Final)

EXECUTIVE DEPARTMENT
Office of Management and Budget
Freedom of Information Act Regulation..............cooiiiiiiiii e 14 DE Reg. 57 (Final)
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text. Language which is strieker through indicates text being deleted.

Emergency Regulations

Under 29 Del.C. §10119 an agency may promulgate a regulatory change as an Emergency under the following
conditions:

§ 10119. Emergency regulations.

If an agency determines thatan imminent peril to the public health, safety or welfare requires the adoption,
amendment or repeal of a regulation with less than the notice required by § 10115, the following rules shall apply:

(1) The agency may proceed to act without prior notice or hearing or upon any abbreviated notice and hearing that
it finds practicable;

(2) The order adopting, amending or repealing a regulation shall state, in writing, the reasons for the agency's
determination that such emergency action is necessary;

(3) The order effecting such action may be effective for a period of not longer than 120 days and may be renewed
once for a period not exceeding 60 days;

(4) When such an order is issued without any of the public procedures otherwise required or authoriz ed by this
chapter, the agency shall state as part of the order that it will receive, consider and respond to petitions by any interested
person for the reconsideration or revision thereof; and

(5) The agency shall submit a copy of the emergency order to the Registrar for publication in the next issue of the
Register of Regulations. (60 Del. Laws, c. 585, § 1; 62 Del. Laws, c. 301, § 2; 71 Del. Laws, c. 48, § 10.)

DELAWARE COUNCIL ON POLICE TRAINING
Statutory Authority: 11 Delaware Code, Section 8404(a)(14) (11 Del.C., §8404(a)(14))

PUBLIC NOTICE
801 Regulations of the Delaware Council on Police Training

Training for Law Enfor cement Of ficers o n Child Se xual and Physica | Abuse , Explo itation an d Dome stic
Violence and the Mandatory Reporting Thereof

Nature of the Proceedings

This em ergency regulation is be ing p romulgated to amend th e man datory training re quirements fo r law
enforcement officers certified in the State of Delaware to bring the Council on Police Training (COPT) Regulations
into compliance with a new State law, H.B. 457 (effective August 1, 2010). The COPT must take this action on an
emergency basis to ensure that certified law enfor cement officers in Delaware have the training required by this
law. The COPT has deter mined that a threat to th e public welfare exis ts if this regulation is n ot im plemented
without prior notice or hearing.

Nature of Proposed Amendment

This emergency regulation amends the current COPT regulations to mandate training for all persons seeking
permanent or seasonal appointment as a law enforcement officer in the detection, prosecution, and prevention of
child sexual and physical abuse, exploitation and domestic violence, and the obligations imposed by Delaware law,
including Section 903 of Title 16 of the Delaware Code, and federal law in the prompt reporting thereof.
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Summary of the Proposed Amendment:
This emergency regulation amends the current COPT regulations to add a new subsection 5.3.3:

Effective January 1, 2011, any person seeking certification as a law enforcement officer in Delaware must complete
1.5 hours of training in the detection, prosecution, and prevention of child sexual and physical abuse, exploitation
and domestic violence, and the obligations imposed by Delaware and federal law in the prompt reporting thereof,
such training to be approved or offered by the Delaware Department of Justice as meeting th e requirements of
H.B. 457.

Any person already certified as law enforcement officer in Delaware must complete 1.5 hours of the such training
by March 1, 2011 in order to maintain his or her certification.

Any person certified as a law e nforcement officer in Delaware must complete at least one (1) hour every three
years of such training.

Findings of Fact

The Council on Police Training finds that a compelling public interest exists which necessitates promulgation of
an emergency regulation in order to comply with H.B. 457 and the recommendations of Dean Linda Ammons and
the Delaware Department of Justice concerning additional training for law enforcement officers on the prevention of
child sexual and physical abuse and mandatory reporting obligations.

THEREFORE, IT IS ORDERED that the proposed amendments to the COPT Regulations be adopted on an
emergency basis without prior notice or hearing, and shall become effective January 1, 2011.

Dated: October 19, 2010
Lewis D. Schiliro, Chair
Council on Police Training

801 Regulations of the Delaware Council on Police Training
(Break in Continuity of Sections)

5.0 Minimum Standards For Training
51 Police Basic Training Course
5.1.1 In order for training to be accepted by Council on Police Training the training must be instructed by
Certified Instructors as set forth in I1-12.
51.1.1 Each applicant for the position of police officer in the State of Delaware must satisfactorily
complete the Police Basic Training Course as prescribed in 11 Delaware Code §8405(a)
(Amended 07/08/93) prior to being given or accepting an appointment as a police officer.
51.1.2 The Council on Police Training has certified six agencies as approved police basic training
academies. Those agencies are: The Delaware State Police; New Castle C ounty Police;
Wilmington Department of Police; Newark Police Department; Dover Police Dep artment;
and Delaware River and Bay Authority Police Department.
51.1.3 Any arrest for criminal and/or tr affic of fense, the Co uncil on Police Training should be
notified within 5 days.
51.1.4 Person must meet PT standards of the academy to which they will be attending.
5.2 Waiver of Equivalent Training — RECIPROCITY
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5.21

5.2.2

523

524

5.2.5

5.2.6

The Council on Police Training may waive the requirement of attending an a pproved Delaware
Police Training Academy for those officers seeking Delaware certification of training after having
completed equivalent training out-of-state, and having met all training considered indigenous to
Delaware.

The Chief of Police of the municipality seeking waiver of training obtained in Delaware must submit
to Council an application for Exemption from Mandatory Training. (See Section IV. Forms)

The a pplication m ust be co mpleted in it s e ntirety and su bmitted to the Administrator p rior to
appointment by the requesting agency. The officer must enclose a copy of the certificate of training
from the police a cademy, which provided police basic training. The officer must also enclose a
copy of the curriculum from that academy which must include: d escription of courses taught;
hours assigned to each course; and, a brief synopsis of the material taught in each course.

The Administrator will examine the equivalent training records and make a c omparison with the
Delaware Mandatory Requirements. Any areas not meeting Delaware Standards will be required,
prior to submission of the waiver application to Council for consideration

If an a pplicant has comp leted a n ou t-of-state Acad emy bu t h as no t wor ked full time in law
enforcement during the five years immediately prior to the date of application, that Applicant must
attend an approved Academy in its entirety. If the Council should determine that the out-of-state
training was in the main, deficient, it may deny the waiver in its totality and require attendance at
an approved Delaware police training academy.

If an applicant, upon review of their training, needs to take more than 40% of the minimum number
of hours of training in the state of Delaware, then they must attend a Delaware approved Academy
in its entirety.

5.3 Annual required training to maintain certification

5.3.1

5.3.2

5.3.3

Each police officer, ce rtified by the Council, will be required to complete 16 hours of in-service
career related training annually.

In a ddition to the above 16 hours, the officer must also recert ifyin C.P.R., AED, and Firs t
Responders recertification as noted in Section 11-16

Effective January 1,20 11, a ny p erson see king certification as a law enforcement office r_in

Delaware must complete 1.5 hours of training in the detection, prosecution, and prevention of child
sexual and physical abuse, exploitation and domestic violence, and the obligations imposed by
Delaware and federal law in the prompt reporting thereof, such training to be approved or offered
by the Delaware Department of Justice as meeting the requirements of H.B. 457.

5.3.3.1 Any person already certified as law enforcement officer in_Delaware must c omplete 1.5

hours of the such training by March 1, 2011 in order to maintain his or her certification.

5.3.3.2 Any person certified as a law enforcement officer in Delaware must complete at least one

(1) hour every three years of such training.

13 DE Reg. 840 (12/01/09)

*Please Note: As the rest of the sections are not being ame nded th ey are not being published. Th e
complete regulation is available at:

801 Regulations of the Delaware Council on Police Training
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text. Language which is strieken through indicates text being deleted.

Proposed Regulations

Under 29 Del.C. §10115 whenever an agency proposes to formulate, adopt, amend or repeal a regulation, it
shall file n otice and full text of such p roposals, tog ether with cop ies of the existing regulation b eing a dopted,
amended or repealed, with the Registrar for publication in the Register of Regulations pursuant to § 1134 of this
titte. The notice shall describe the nature of the proceedings including a brief synopsis of the subject, substance,
issues, possible terms of the agency action, a reference to the legal authority of the agency to act, and reference to
any oth er regulations that may be impacted or affected by the proposal, and shall st ate the manner in wh ich
persons may present their views; if in writing, of the place to which and the final date by which such views may be
submitted; or if at a public hearing, the date, time and place of the hearing. If a public hearing is to be held, such
public he aring shall not be sched uled less than 20 days fo llowing publication of no tice of the p roposal in the
Register of Regulations. If a public hearing will be held on the proposal, notice of the ti me, date, place and a
summary of the n ature of the proposal shall also be published in at lea st 2 Delaware newspapers of general
circulation. The notice shall also be mailed to all persons who have made timely written requests of the agency for
advance notice of its regulation-making proceedings.

DEPARTMENT OF AGRICULTURE
DELAWARE STANDARDBRED BREEDERS’ FUND
Statutory Authority: 29 Del.C. Section 4815(b)(3)b.2.D
(29 Del.C. §4815(b)(3)b.2.D)

3 DE Admin. Code 502

PUBLIC NOTICE

502 Delaware Standardbred Breeders’ Fund Regulations

The State of Delaware, Department of Agriculture’s Standardbred Breeders’ Fund (“the Fund”) hereby gives
notice of its intention to adopt amended regulations pursuant to the General Assembly’s delegation of authority to
adopt such mea sures found at 29 Del.C. §4815(b)(3)b.2.D and in compliance with Delawa re’s Admin istrative
Procedures Act, 29 Del.C. §10115. The proposed amended regulation constitutes a modification of one existing
regulation. The proposed amendment of regulation 13.8 adds two words which clarify the qualification requirement
for horses earning a place in finals at each racetrack.

The Fund s olicits, and will consider , timely filed written co mments from inte rested indiv iduals and group s
concerning these proposed amended regulation. The deadline for the filing of such written comments will be thirty
days (30) after this proposed amended regulation is promulgated in the Delaware Register of Regulations.

Any such submis sions should be mailed or d elivered to M s. Ju dy Da vis-Wilson, Adminis trator, Delaware
Standardbred Breeders’ Fund whose address is State of Delaware, Department of Agriculture, 2320 South duPont
Highway, Dover, Delaware 19901 by December 1, 2010.

502 Delaware Standardbred Breeders’ Fund Regulations
(Break in Continuity of Sections)

13.0 Races

13.1  The purses for all races under this Breeder's Program shall be distributed on the following percentage
basis: 50-25-12-8-5. W alkovers receive 50 % of the purse. Points to qualify for the finals shall be
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13.2

13.3

13.4

13.5

distributed on the same percentage basis. In fields with more than five horses, places six through eight
shall receive 4-3-2 points, respectively.

In the case of a tie in points, the fastest time in either elimination shall determine the horse eligible to
enter the final. In the case of horses tied in points that have recorded identical times, the amount of the
horses’ lifetime ea rnings will decide the ho rse eligible to enter the final. In the case where points,
times, and lifetime earnings are equal, the eligible horse shall be drawn by lot. All horses must start in
one elimination in order to start in the final. All horses shall be on the gate in eliminations and the final.

The p ercentage ba sis e stablished by subse ction (1) o f this sectio nshallapp lyateacho fthe
associations licensed by the Delaware Harness Racing Commission.

If circumstances prevent the racing of an event, and the race is not drawn, all stake payments shall be
refunded to the purse account of the Program.

The monies provided for purses and bonus payments shall be distributed evenly between the races of
each:

13.5.1 Age;
13.5.2 Sex; and
13.5.3 Gait.

13.6

13.7

13.8

13.9

Beginning in 2004, the minimum purse for elimination races for 2 and 3-year old trotters and pacers
shall be $ 15,000.00 and the finals shall b e $100,000.00. The Board of th e Program, pursuant to a
recommendation from the Administrator of the Program, may agree to increase purses should funds
and other conditions permit, or decrease purses in the event of insufficient funds.

No horse is eligible to declare unless it has at least one charted satisfactory performance line within 30
days of declaration and must meet the following qualifying standards:

2 Year Olds 3 Year Olds
Pacers Trotters Pacers Trotters
2:10 2:14 2:06 2:12
Horses that meet the qualifying standards for a preliminary leg at each r acetrack are qualified for all
subsequent legs and-the consolation and final at that racetrack.

The Administrator of the Program shall be responsible for races conducted under the Program and
shall ensure that:

13.9.1 each track declares the time specified for races under this program by proper notice and racing

dates are issued for sires stakes after the track's race dates are set.

13.9.2 entry for races run under the Program is required to be received by the Racing Office at the date

and time specified on the track condition sheet.

13.9.3 The eligibility and class of all horses participating in races is carefully screened.
13.9.4 The Administrator, or his/her designee, is present for the race draw by the Judges for all races

conducted under the Program.

6 DE Reg. 1497 (5/1/03)
7 DE Reg. 497 (10/01/03)
8 DE Reg. 336 (8/1/04)

*Please Note: As the rest of the sections are not being ame nded th ey are not being published. Th e
complete regulation is available at:

502 Delaware Standardbred Breeders’ Fund Regulations
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DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY

Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 103

PUBLIC NOTICE

103 Accountability for Schools, Districts and the State

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)

A. Type of Regulatory Action Required
Amendment to Existing Regulation

B. Synopsis of Subject Matter of the Regulation

The Secretary of Education seeks the consent of the State Board of Education to amend 14 DE Admin. Code
103 Accountability for Schools, Districts and the State related to the Comprehensive Success Review requirement
for sc hools Under I mprovement P hase I. T he De partment in r esponse to r ecent fe edback from the intended
participants is pr oposing to ch ange the re quirements around this r eview. All LEAs are currently en gaged in
Change Management work that is similar, albeit not synonymous, to the intention of the planned Comprehensive
Success Review work. In addition,  the Dep artment with input from LEAs  propos es additional flexibility in
determining which schools would most benefit from the process. This is also in line with our federal requirements
to provide support to schools that are not performing as well as others. Additionally, there is a resource concern
and this added flexibility will allow for limited resources to be used in the most beneficial manner.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before De cember 6,20 10t o Su san Ha berstroh, Ed ucation Asso ciate, Re gulation Review , Dep artment of
Education, at 401 Federal Street, Suite 2, Dover, Delaware 19901. A copy of this regulation is available from the
above address or may be viewed at the Department of Education business office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The amended regulation is no t intended to affect student achie vement as measured against state
achievement standards.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation is not intended to affect whether students receive an equitable education.

3. Will the amended regulation help to ensure that all students’ health and safety are adequately protected?
The amended regulation does not affect the health and safety of students.

4. Will the amended regulation help to ensure that all st udents’ legal rights are respected? The amended
regulation does not affect students’ legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision making at the local
board and school lev el? The amended regulation pres erves the nece ssary authority and fl exibility of dec ision
making at the local board and school level.

6. Will the amended regulation place unnec essary reporting or administrative requireme nts or mandates
upon decision makers at the local board and school levels? The amended regulation does not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Wil the decision making authority and accountability for addressing the subject to be regulated be placed
in the same entity? The decision making authority and accountability for addressing the subject does not change.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social studies? The amended regulation is not an impediment
to other state educational policies.

9. Isthere ale ss burdensome method for addressing the purpose of the regulation? There is nota less
burdensome method for addressing the purpose of the regulation.
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10. What is the costto the State and to th e local scho ol bo ards of comp liance with th e re gulation? The
amended regulation assists in flexibility for allocation of limited resources at the local and State levels.

103 Accountability for Schools, Districts and the State

(Break in Continuity of Sections)

7.0 Accountability for Schools that are Under Improvement

71 Under Improvement Phase 1 -- A sch ool that me ets the definition of "Under Improvement" found in
2.11.5 shall, in the first s chool year after meeting the definition of Under Improvement, be considered
in "Under Improvement Phase 1." A school that is in Under Improvement Phase | shall:

7.1.1  Review and modify its cur rent School Improvement Plan, outlining sp ecific school improvement

7.1.2

+4+3 A school designated as Title | shall offer ESEA Choice.

7.2 Under Improvement Phase 2 - A school that is identified as Under Improvement Phase 1 pursuant to
7.1 and fails to meet AYP for an additional year shall be considered "Under Improvement Phase 2."
Such schools shall:

7.2.1  Amend the School Improvement Plan to add, at a minimum, one or more of the following options
deemed appropriate, if permitted by State law; and that should be closely aligned with the areas in
which the school failed to make AYP. Districts and charter schools may use federal, state or local
funding, as permitted by State |aw, and may request funding from the Department to imp lement
these initiatives:

7211 Development of community partnerships for after school opportunities/tutoring, increasing
parental involvement;

7.21.2 Educator professional development or mentoring;

7.21.3 Supplemental services as defined in 7.2.2 or other nontraditional services such as credit
recovery programs;

7.21.4 Performance incentives for Highly Effective Teachers, as defined in 14 DE Admin Code
106A;

7215 Use of family crisis therapists and/or counseling and support programs for students;

7.21.6 Technical assistance to assist with budget development/usage, professional development
and evaluation, engaging parents and the community;

7.21.7 Attendance and school climate initiatives.

7.2.2 Schools designated as Title | shall continue to provide school choice as defined by ESEA and shall
offer stu dents sup plemental ser vices, de fined as tu toring an d o ther su pplemental acad emic
enrichment services that are designed to increase the academic achievement of students, and are
offered in addition to instruc tion provided d uring th e school d ay and are of h igh qu ality and
research-based.

7.3 Corrective Action Phase 1 - A school that is identified as Under Improvement Phase 2 pursuant to 7.2
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 1" status. Districts
having schools in this category and charter schools in this category shall:

7.3.1  Develop and implement a Corrective Action Plan for the school that should be closely aligned with
the areas in which the school failed to make AYP and that includes at least one of the following, if
permitted by State law:

7.3.1.1 Extend the school year or school day for the school:

7.3.1.2 Significantly decrease management authority at school level;

7.3.1.3 Appoint outside expert to advise school on its progress toward making AYP based on its
school plan;
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7.3.1.4
7.3.1.5
7.3.1.6

Restructure internal organizational structure of school;
Replace school staff relevant to failure to achieve AYP; or

Adopt and fully imple ment new curriculum includ ing p roviding appropriate professional
development for all relevant staff that is based on scientifically based research and offers
substantial promise of improving educational achievement for low-achieving students.

7.3.2 In addition, districts and charter schools shall examine and include one or more of the following
items in their Corrective Action Plan as they deem appropriate, if permitted by State law. Districts
and charter schools may use federal, state or local funding, if p ermitted by State la w and may
request funding from the Department to implement these initiatives:

7.3.2.1
7.3.2.2

7.3.2.3
7.3.2.4
7.3.2.5

7.3.2.6

7.3.2.7

Institute flexible funding at school level to the extent authorized by applicable law;

Provide performance incentives for te achers and principals based in significant part on
student achievement;

Renegotiate collective bargaining agreements to permit hiring without regard to seniority;

Decrease class size;

Implement comprehensive instructional reform, including improved instructional program
and differentiated instruction;

Make ch anges to scheduling to increase le arning tim e fo r stu dents and m aximize
collaboration tim e fo r te achers - consider extended lea rning time, modified or block
scheduling; and

Increase comm unity-oriented supports, cr eate p artnerships with community services
programs pr oviding assist ance to stude nts ou tside of sch ool hours, and imple ment a
community-based sch ool model, by whic h the scho ol wou Id p artner with comm unity
groups in uti lizing school fa cility to provide extended s ervices to student s and the
community, which may include permitting student activities at the school after the end of
the school day and offering services and support to parents.

7.3.3 Schools designated as Title | shall continue to offer supp lemental services (as defined in 7.2.2)
and choice as required by ESEA.

7.4 Corrective Action Phase 2 -- A school that is id entified as Corrective Action Phase 1 pursuant to 7.3
and fails to meet AYP for an additional year shall enter "Corrective Action Phase 2" status. Districts
with schools and charter schools Corrective Action Phase 2 shall, if permitted by State law:

7.4.1 Continue with the activities of Corrective Action Phase 1 at the school; and
7.4.2 Provide retention incentives for effective educators at the school, subject to funding availability;

and

7.4.3 Develop a Restructuring Plan pursuant to 7.5. The district shall select from the category of options
based on the school's outcome on the DOE Achievement Metric based on the assessments taken
during Corrective Action Phase 1.

7.4.4 Schools designated as Title | shall continue to offer supplemental services and choice as required
by ESEA.

7.5 Restructuring - A school that is identified as Corrective Action Phase 2 pursuant to 7.4 and that fails to
make AYP for an additional year shall be considered in "Restructuring," unless that school falls within
the category of Partnership Zone schools addressed in 7.6. Districts having schools in Restructuring
shall work with the schools to implement the Restructuring Plan developed pursuant to 7.4.3. Charter
schools in this category s hall im plement the R estructuring P lan d eveloped pursuantto 7.4.3. T he
District or char ter school may r equest fun ding fro m the Dep artment for implementation of the se
provisions. The Restructuring Plan shall include one of the following, if permitted by State law:

7.5.1  For district schools, reopening the school as a public charter school;

7.5.2 Entering a contract with a private management company approved by the Department to operate
the school;

7.5.3 Closing the school
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7.6

7.5.4

7.5.5

Replacing all or most of the school staff (which may include, but may not be limited to, replacing
the principal) who are relevant to the school’s failure to make AYP; or

Implementing a majo rre structuring of t he sch ool's gove rnance ar rangement that makes
fundamental reforms, such a s significant changes in the schoo I's staffing a nd governance and
longer scho ol days, to improve student academic achievement in the sch oolandth athas
substantial promise of enabling the school to make AYP. Whether or not a particular school is
showing growth on the DOE Achievement Metric shall be a significant factor in the determination
of what type of major restructuring is required pursuant to this provision.

Partnership Zon e Sch ools - A sch ool th at is a Per sistently Low-Achieving Schoo | an d thatis
determined by the Secretary as likely to be nefit from assignment to Partnership Zone Schools status
shall be designated as a Par tnership Zone School by th e Secretary. The Secretary shall determine
which Persistently Low-Achieving Schools would benefit from Partnership Zone School status through
consideration of the aca demic achie vement of the "all stude nts" group in a school in te rms of
proficiency on the State's assessments under section 1111(b)(3) of the ESEA in reading/language arts
and mathematics combined, (ii) the school's lack of progress on those assessments over a number of
years and qualitative measures as determined by the Secretary. in consultation with the State Board of
Education, Chief School Officers Association, and Delaware State Education Association.

7.6.1 Districts with a Pa rtnership Zo ne sch ool an d Pa rtnership Zone charter schools shall enter a
memorandum of u nderstanding ("MOU") between the Department and the district or the charter
school. The Partnership Zone MOU shall include the following provisions:

7.6.1.1 Selection of one of the models outlined in section 7.6.2;
7.6.1.2 Provisions for regular oversight of the Partnership Zone school by the Department or its
designee;
7.6.1.3 For schools at which a collective bargaining agreement governs its employees, a further
agreement b etween and among the district or charter school, the collec tive bargaining
unit, and the Department addressing those subjects, if any, that may inhibit the schools'
successful implementation of its model, including but not limited to:
7.6.1.3.1 Limitations on hiring, reassigning and transferring covered employees into and out of
the Partnership Zone school, such as seniority limitations;
7.6.1.3.2 The methodology for determining which teachers will be transferred or reas signed as
part of the model;
7.6.1.3.3  Work rules relating to the e ducational calendar and scheduling of instructional time
and non-instructional time,
7.6.1.3.4 Instructional reform;
7.6.1.3.5 Professional development requirements and other specialized training;
7.6.1.3.6  Retention and employment incentives, including performance incentives for effective
teachers and principals; and
7.6.1.3.7 Any other subject required by these regulations to be addressed in the Partnership
Zone school's selected model.
7.6.1.4 In the event the parties are not able to reach the agreement required by 7.6.1.3 within
seventy-five (75) days of notice as a Partnership Zone school, each party shall present its
last best offer on the areas of disagreement along with a draft agreement, to the Secretary
of the De partment, who shall accept one of the last best of fers, or rejectall of th em.
Should the Secretary reject all offers, the parties shall have thirty (30) days to confer and
present the Secretary revised offers for re-consideration pursuant to this section.
7.6.1.5 Other provisions required by the model or mutually agreed upon by the Department and

the district or charter school, which may include the following:
7.6.1.5.1 Instituting flexible funding at school level and oversight of same;

7.6.1.5.2 Engagement of a partner, consultant, ed ucation management organization or other
alternative leadership structure; and
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7.6.1.5.3 Extending le arning time a nd co mmunity-oriented supp orts, in cluding more le arning
time for  students, collaboration time forteac hers, enrichment ac tivities, and
mechanisms for family and community engagement.

7.6.1.6 Schools designated as Title | shall continue to offer supplemental services and choice as
required by ESEA.
7.61.7 Partnership Zone schools that are not making AYP by the end of the second school year

following implementation of the restructuring plan shall renegotiate the MOU or select one
of the other available models under 7.6.2.

7.6.2 Districts having Partnership Zone schools and Partnership Zone charter schools shall work with
the Department to implement a plan from the list below. The District may request funding from the
Department for implementation of these provisions.

7.6.21 School Closure Model, in which a district closes a school and enrolls the students who
attended that school in other schools in the district that are higher achieving that are within
reasonable proximity to the closed school and may include, but are not limited to, charter
schools or new schools for which achievement data are not yet available;

7.6.2.2 Restart Model, in which a district converts a school into a public charter school pursuant to
the requirements of Chapter 5 of Title 14 of the Delaware Code, or closes and reopens a
school un der a char ter sch ool operator, a cha rter ma nagement or ganization or an
education management organization th at has been selected through a rig orous review
process. A restart model shall enroll, within the grades it serves, any former student who
wishes to attend the school.

7.6.2.3 Turnaround Model, in which
7.6.2.3.1 A district or charter school shall:

7.6.2.3.1.1 Replace the princip al and grant the princi pal suf ficient operational flexibility
(including in st  affing, ca lendars/time, and  budgeting) to imple mentfully a
comprehensive ap proach in o rder to sub stantially im prove stude nt a chievement
outcomes and increase high school graduation rates;

7.6.2.3.1.2 Using the D elaware Performanc e Appraisal syst em Il or any locally adopted
competencies to m easure t he ef fectiveness o f st aff w ho ca n w ork with in th e
turnaround environment to meet the needs of students, (a) screen all existing staff and
rehire no more than 50 percent; and (b) select new staff;

7.6.2.3.1.3 Implement su ch s trategies as fin ancial in centives, in creased op portunities for
promotion and career growth, and more flexible work conditions that are designed to
recruit, place, and ret ain staff with the skills necessary to meet the needs of the
students in the turnaround school;

7.6.2.3.1.4 Provide staff with ongoing, high-quality, job-embedded professional development
that is a ligned with the school's comprehensive instructional program and designed
with school staff to ens ure that they are equipped to facilitate effective teaching and
learning and have the capacity to successfully implement school reform strategies;

7.6.2.3.1.5 Adopt a new governance structure, which includes, but is not limited to, requiring
the school to report to a liaison of the Department or directly to the Secretary;

7.6.2.3.1.6 Use data to ide ntify and implement an instru ctional program that is research-
based and "vertically aligned" from one grade to the next as well as aligned with State
academic standards;

7.6.2.3.1.7 Promote the continuous use of student data (such as from formative, interim, and
summative assessments) to inform and differentiate instruction in order to meet the
academic needs of individual students;

7.6.2.3.1.8 Establish sc hedules and implement strategies that p rovide in creased le arning
time (as de fined in this n otice); and p rovide appropriate social-emotional and
community-oriented services and supports for students.

7.6.2.3.2 A district may implement other strategies, such as:
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7.6.2.4

7.6.2.3.2.1 Any of the required and permissible activities under the transformation model; or
7.6.2.3.2.2 A new school model (e.g., themed, dual language academy).
Transformational Model, in which

7.6.2.4.1 A district or charter school shall:

7.6.2.4.1.1 Replace th e principal wh o led the school prior to comme ncement of the
transformation model;
7.6.24.1.2 Use rigorous, transparent, and equitable evaluation systems for teachers and

principals that-
7.6.2.4.1.2.1  Take into account data on student growth (as defined in this notice) as a
significant factor as well as othe rfactors such as multiple o bservation-based
assessments o f p erformance a nd ong oing collections o f p rofessional pr actice
reflective of stud ent achievement and increased high-school gra duations rates;
and

7.6.2.4.1.2.2 Are designed and developed with teacher and principal involvement;

7.6.24.1.3 Identify an d re ward school le aders, teache rs, an d oth er staff who ,in
implementing th is mod el, ha ve incr eased stu dent achievement a nd high -school
graduation rates and identify and remove those who, after ample op portunities have
been provided fort hem to im prove their professional pr actice, pu rsuantto the
Delaware Performance Appraisal System Il or any successor thereto, have not done
SO;

7.6.2.4.1.4 Provide staff with ongoing, high-quality, job-embedded professional development
(e.g., re garding su bject-specific pedagogy, instructionth at reflects ade eper
understanding of the community served by the school, or differentiated in struction)
that is a ligned with the school's comprehensive instructional program and de signed
with school st aff to ensure they are equipp ed to facilit ate ef fective teac hing and
learning and have the capacity to successfully implement school reform strategies;

7.6.2.4.1.5 Implement new financial incentives and increase opportunities for promotion and
career gr owth of effective te achers, an d pr ovide more fle xible work conditions
designed to recruit, place, and retain staff with the skills necessary to meet the needs
of the students in a transformation school;

7.6.2.4.1.6 Use data to ide ntify and implement an instructional program that is research-
based and "vertically aligned" from one grade to the next as well as aligned with State
academic standards;

7.6.2.4.1.7 Promote the continuous use of student data (such as from formative, interim, and
summative assessments) to inform and differentiate instruction in order to meet the
academic needs of individual students;

7.6.2.4.1.8 Establish sch edules and implement strategies th at p rovide in creased le arning
time, which means using a longer school day, week, or year schedule to significantly
increase the total number of school hours to include additional time for (a) instruction
in core academic subjects, including English; reading or language arts; mathematics;
science; for eign lang uages; civics a nd g overnment; e conomics; ar ts; history; and
geography; (b) instruction in other subjects and enrichment activities that contribute to
a well-r ounded education, in cluding, for example, p hysical education, se rvice
learning, and experiential and work-based learning opportunities that are provided by
partnering, as appropriate, with oth er organizations; and (c) teachers to collaborate,
plan, and engage in professional development within and across grades and subjects;

7.6.24.1.9 Provide ongoing mechanisms for family and community engagement;

7.6.2.4.1.10 Give th e school suf ficient operational flexibility (such as staffing, calendars/
time, and budgeting) to imple ment fully a com prehensive ap proach to sub stantially
improve student achievement outcomes and increase high school graduation rates;
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7.6.2.4.1.11 Ensure that the school receives ongoing, intensive technical assistance and
related support from the district, the Department, or a designated external lead partner
organization.
7.6.2.4.2 A district may:

7.6.2.4.2.1 Provide addi tional c ompensation to attrac t and ret ain st aff with the s kills
necessary to meet the needs of the students in a transformation school;

7.6.2.4.2.2 Institute a sy stem for measuring changes in instr uctional practices resulting
from professional development;

7.6.24.23 Ensure that the school is not required to accept a teacher without the mutual
consent of the teacher and principal, regardless of the teacher's seniority;

7.6.24.24 Conduct periodic reviews to ensure that the curriculum is being implemented
with fidelity, is having the intended impact on student achievement, and is modified if
ineffective;

7.6.24.25 Implement a schoolwide "response-to-intervention" model;

7.6.24.2.6 Provide a dditional sup ports and professional development to te achers and
principals in o rder toimp lement e ffective stra tegies to sup port stu dents with
disabilities in the least rest rictive environment and to en sure that li mited English
proficient students acquire language skills to master academic content;

7.6.2.4.2.7 Use and integrate technology-based supports and interventions as part of the
instructional program;

7.6.24.28 In secondary schools-

7.6.2.4.2.8.1 Increase rigor by offering opportunities for students to enroll in advanced
coursework (such as Advanced Placeme nt or Inter national Ba ccalaureate; or
science, technology, engineering, and mathematics courses, especially those that
incorporate rigorous a nd relevant p roject-, inquiry-, or design-based co ntextual
learning opportunities), early-college high schools, dual enrollment programs, or
thematic learning academies th at prepare students fo r colleg e an d ca reers,
including by providing appropriate supports designed to ensure that low-achieving
students can take advantage of these programs and coursework;

7.6.2.4.2.8.2 Improve student transition from middle to high school through summer
transition programs or freshman academies;

7.6.2.4.2.8.3 Increase gr aduationra testhr ough, fore xample, cr edit-recovery
programs, re-engagement strategies, smaller learning communities, competency-
based instruction and performance-based assessments, and acceleration of basic
reading and mathematics sKills;

7.6.2.4.2.8.4  Establish early-warning systems to identify students who may be at risk of
failing to achieve to high standards or graduate.

7.6.24.2.9 Extend learning time and create community-oriented schools, by

7.6.2.4.2.9.1 Partnering with parents and parent organizations, faith- and community-
based organizations, health clinics, other State or local agencies, and others to
create safe school environments that meet students' social, emotional, and health
needs;

7.6.2.4.2.9.2 Extending or restructuring the school day soas toadd time for such
strategies as advisory periods that build relationships between students, faculty,
and other school staff;

7.6.2.4.2.9.3 Implementing approaches to improve school climate and discipline, such
as imp lementing a system of po sitive behavioral su pports or t aking step s to
eliminate bullying and student harassment; or

7.6.2.4.294 Expanding the scho ol p rogram to of fer full- day kind ergarten or pr e-
kindergarten.

7.6.2.4.2.10 Allowing the school to be run under a new governance arrangement; or
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7.6.2.4.2.11 Implementing a per-pupil school-based budget formula that is weighted based
on student needs.

7.6.2.5 If a school identified as a Persistently Low-Achieving School has imple mented within the
last two years an intervention that meets the requirements of the Turnaround, Restart, or
Transformation mo dels, th e sch ool may continue or complete the inter vention being
implemented.

7.6.2.6 If elements of the model adopted by a Par tnership Zone school with the approval of the
Department require funding and are not funded or require statutory authorization and are
not so authorized, the school may apply to the Department for an annual waiver of said
requirement, an d su ch waiver sh all be granted only insofar as co mpliance with said
requirement is rendered impracticable thereby.

13 DE Reg. 1064 (02/01/10)

*Please Note: As the rest of the sections are not being ame nded th ey are not being published. Th e
complete regulation is available at:

103 Accountability for Schools, Districts and the State

PROFESSIONAL STANDARDS BOARD
Statutory Authority: 14 Delaware Code, Section 1205(b) (14 Del.C. §1205(b))
14 DE Admin. Code 1582

PUBLIC NOTICE

1582 School Nurse

Education Impact Analysis Pursuant To 14 Del.C. Section 122(d)

A. Type of Regulatory Action Requested
Amendment to Existing Regulation

B. Synopsis of Subject Matter of Regulation

The Professional Standards Board, acting in cooperation and collaboration with the Department of Education,
seeks the consent of the State Board of Education to amend regulation 14 DE Admin. Code 1582 School Nurse.
This regulation requires some formatting changes to conform to o ther Standard Certificates and the updating of
certification requirements. This regulation sets forth the requirements for a School Nurse.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on
Tuesday, November 30, 2010 to Mr. Charlie Michels, Executive Director, Delaware Professional Standards Board,
The Townsend Building, 401 Federal Street, Dover, Delaware 19901. Copies of this re gulation are available from
the above address or may be viewed at the Professional Standards Board Business Office.

C. Impact Criteria

1. Will the amended regulation help improve student achievem ent as meas ured against state achievement
standards? The amended regulation addresses student achievement by establishing standards for the issuance of
a standard certificate to educators who have acquired the prescribed knowledge, skill and/or education to practice
in a particular area, to teach a particular subject or to instruct a particular category of students to help ensure that
students are instructed by educators who are highly qualified.

2. Will the amended regulation help ensure that all students receive an equitable education? The amended
regulation helps to ensure that all teachers employed to teach students meet high standards and have acquired the
prescribed know ledge, skill and/or education to practice in a particular area, to teach a particular subject or to
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instruct a particular category of students.

3. Will the amended regulation help to ensure that all students' health and safety are adequately protected?
The amended regulation addresses educator certification, not students' health and safety.

4. Will the amended regulation help to ensure that all student s’ legal rights are respected? The amended
regulation addresses educator certification, not students' legal rights.

5. Will the amended regulation preserve the necessary authority and flexibility of decision-makers at the local
board and school level? The amended regulation will preserve the necessary authority and flexibility of dec ision
makers at the local board and school level.

6. Will the amended regulation place unnec essary reporting or administrative requireme nts or mandates
upon decision makers at the local board and school levels? The amended regulation will not place unnecessary
reporting or administrative requirements or mandates upon decision makers at the local board and school levels.

7. Will decision making authority and accountability for addressing the s ubject to be regulated be placed in
the same entity? The decision-making authority and accountability for addressing the subject to be regulated rests
with the Professional Standards Board, in collaboration with the Department of Education, and with the consent of
the State Board of Education.

8. Will the amended regulation be consistent with and not an impediment to the implementation of other state
educational po licies, in p articular to state educational p olicies a ddressing a chievement in the core academic
subjects of mathematics, science, language arts and social s tudies? The amended regulati on will be consistent
with, and notan impediment to, the implementation of ot her state e ducational po licies, in p articular to s tate
educational policies addressing achievement in the core academic subjects of m athematics, scie nce, language
arts and social studies.

9. Isthere a less bu rdensome method for addressing the purpose of the amended re gulation? 14 Del.C.
requires that we promulgate this regulation.

10. What is the cost to the state and to the local school boards of compliance with the adopted regulation?
There is no additional cost to local school boards for compliance with the regulation.

1582 School Nurse

1.0 Content

1.1 This reqgulation shall apply to the issuance of a Standard Certificate, pursuant to 14 Del.C. §1220(a).
for S chool Nurs e. This certification is required for all S chool Nurs es providing services to children
within the Delaware public school system.

1.2 Except as otherwise provided, the re quirements set forth in 14 DE Admin. Code 1505 Standard
Certificate, in cluding an y sub sequent a mendment or re vision ther eto, ar e in corporated her ein by
reference.

2.0 Definitions
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The definitions set forth in 14 DE Admin. Code 1505 Standard Certificate, including any subsequent
amendment or revision thereto, are incorporated herein by reference.

3.0

(¢S]
—

In accordance with 14 Del.C. §1220(a), the Department shall issue a Standard Certificate as a School
Nurse to an educator who has met the following:

3.1.1 Holds a valid Delaware Initial, Continuing, or Advanced License; or a Limited Standard, Standard
or Professional Status Certificate issued by the Department prior to August 31, 2003; and,

3.1.2 Has met the requirements as set forth in 14 DE Admin. Code 1505, Standard Certificate including
any subsequent amendment or revision thereto: and

3.1.3 Has satisfied the additional requirements in this regulation.

4.0 Additional Requirements
4.1 An educator must also have met the following additional education and licensure requirements:

4.1.1 Holds a Bache lor's degree in Nursing (BSN) from a r egionally accre dited colle ge or university:
and,

4.1.2 Holds and maintains a cu rrent Registered Nurse license, recognized by the Delaware Board of
Nursing; and,

4.1.3 Holds and maintains a valid and current certification in cardiopulmonary resuscitation (CPR) and in
the use of an automatic external defibrillator (AED); and,

4.1.4 Completes within eighteen (18) months of hire, ninety (90) clock hours of training approved by the
Department consisting of school nursing, health education, testing and screening, counseling and
guidance, and introduction to exceptional children.

4.2 An educator must also have met the following experience requirement:

4.2.1 Has completed a minimum of three (3) years of supervised clinical nursing experience.
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5.0 Expiration

51 A Standard Certificate shall expire if the educator:
5.1.1 Fails to maintain a current  Registered Nurse license, reco gnized by th e Delawa re Bo ard of
Nursing; or

5.1.2 Fails to maintain valid and current certification in cardiopulmonary resuscitation (CPR) and in the
use of an automatic external defibrillator (AED), or

5.1.3 Fails to complete within eighteen (18) months of hire, ninety (90) clock hours of training consisting
of scho ol nu rsing, health ed ucation, te sting an d scree ning, co unseling and gu idance, and
introduction to exceptional children.

6.0 Verification of Eligibility and Reporting
6.1 An educator holding a School Nurse certificate shall do the following:
6.1.1 Notify the Department immediately if they fail to meet the qualifications as a School Nurse.
6.1.2 Annually notify the Department and affirm their cont inued eligibility for certification and if
requested, provide documentation verifying their continued eligibility.
6.1.3 If employed in the public school system, provide documentation to their employer of their current
credentials including a valid nursing license, and CPR and AED certification.
6.1.4 Ifnot employed in the public school system. provide d ocumentation to the De partment of their
current credentials including a valid nursing license, and CPR and AED certification.
6.2 Upon employment of a Sch ool Nurse, a district or charter school is responsible for verifying that the
School Nurse continues to meet the requirements in Sections 4.1.1 through 4.1.3.
6.2.1 The district or charter school must maintain documentation of the verification of initial credentials
and maintain documentation of current credentials including a valid nursing license, and CPR and
AED certification.
6.3 Districts and charter schools shall report information to the Department when they receive information
that would result in the expiration of a School Nurse Standard Certificate.
7 DE Reg. 633 (11/1/03)
Renumbered effective 6/1/07 - see Conversion Table

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DivISION OF MEDICAID AND MEDICAL ASSISTANCE

Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C., §512)
PUBLIC NOTICE

Medicaid-Related General Assistance (GA) Program and Temporary Assistance for Needy Families (TANF)
Program Changes

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is amending the Title XIX Medicaid
State Plan and the Division of Social Services Manual (DSSM) regarding Medicaid-related General Assistance and
TANF changes.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
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Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The proposal amends the Title XIX Medicaid State Plan and the Division of Social Services Manual (DSSM) to
comply with the Department’s decision to eliminate the General Assistance (GA) payment for children living in the
home of a non-relative adult and r  eplace it with a p ayment under Temporary Ass istance fo r Needy Families
(TANF). This changes the category of Medicaid eligibility for these children.

Statutory Authority
1902(a)(10)(A)(ii) of the Social Security Act
1905(a)(i) of the Social Security Act
Omnibus Budget Reconciliation Act 1990 (OBRA 90), Public Law 101-58
42 CFR §435.222, Individuals under age 21 who meet the income and resource requirements

Background

The American Recovery and Reinvestment Act (ARRA) of 2009, Public Law 111-5, provides eligible States with
an increased Fe deral M edical Assistance Percentage (FMAP) through 12/31/2010. This increased FMAP was
extended through 06/30/2011 under the Education, Jobs and Medical Assistance Act, Public Law 111-226.

To access the additional funds associated with the increased FMAP, each State must ensure that the eligibility
standards, methodologies, or procedures under its Medicaid State Plan are not more restrictive during this period
than those in e ffect on July, 1, 2008. The Centers for Medicare and Medicaid Services (CMS) issued guidance
about the maintenance of effort requirements in State Medicaid Director Letter (SMDL) #09-005. As noted in the
guidance, “CMS would consider changes in State eligibility policies to be more restrictive if the changes res ult in
determinations of ineligibility for individuals who would have been considered eligible as of July 1, 2008”.

Although this proposed regulation and State Plan Amendment will eliminate the General Assistance unrelated
child category (“reasonable classifications of children”), no child will lose Medicaid eligibility. The income limit under
the poverty-level related group is much higher than the income limit under the General Assistance unrelated child
category.

Summary of Proposal

Children under age 18 in the care of a non-relative ad ult will no lo nger receive a Gene ral Assistance cash
benefit. The receipt of a Ge neral Assistance cash benefit provided Medicaid coverage under 42 CFR §43 5.222
which allows the State to cover reasonable classifications of certain children. This is described in the State Plan at
Attachment 2.2 A, pages 12-13a, and Supplement 1 to Attachment 2.2-A.

These children will no longer receive Medicaid under this “reasonable classifications” group. Instead, these
children will rec eive Medicaid under th e pov erty-level related group s as mandated by t he Omnibus Budget
Reconciliation Act of 1990 (OBRA 1990), Public Law 101-508, and described at DSSM 16000.

Fiscal Impact Statement
These revisions impose no increase in cost on the General Fund.

DMMA PROPOSED REGULATION #10-44a

REVISION:
Revision: CMS SUPPLEMENT 1 TO ATTACHMENT 2.2-A
OMB No. Page 1
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STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
State/Territory DELAWARE

REASONABLE CLASSIFICATIONS OF INDIVIDUALS UNDER
THE AGE OF 21, 20, 19, AND 18

2: 1. Children for whom the De partment of Servic es for Children, Youth and their Families (DSCYF) has
custody or consent to place and who:
a. have been removed from their ow n home and are in a medical fac ility for temporary planning period
prior to placement*, and
b. meet the financial eligibility standards as established by the State Plan for Title IV-A.

*The plan of care must specify plac ement will be made in a home or facility that is approved by DSCYF for
CHILD CARE (i.e., not medical or detention facilities), to which a publ ic agency is making p ayments for the
specified child’s care. A home approved by DSCYF may be either with a relative or non-relative, as long as public
funds are paying for the child’s care.

3- 2. Children who, a t the time of th eir birth, are placed in the care of private agencies for the purpose of
adoption, to be covered from the date of their birth until their placement with the prospective adoptive parent(s).
These children meet the financial eligibility standards as established by the State Plan for Title IV-A.

DMMA PROPOSED REGULATION #10-44b
REVISIONS:

13414 General-Assistance RESERVED
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DivisioN oF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C., §512)

PUBLIC NOTICE

Public Assistance Reporting Information System (PARIS)

In compliance with the State's Administrative Procedures Act (AP A - Title 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Se ction 512, Delaware Health and
Social Services (DH SS) / Division of Med icaid an d Med ical Assist ance (DMMA) is pr oposing to am end the
Delaware Title XIX Medicaid State Plan and the Division of Social Services Manual regarding the Public Assistance
Reporting Information System (PARIS).

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The proposal amends the Delaware Title XIX Medicaid State Plan regarding the Public Assistance Reporting
Information System (PARIS).

Statutory Authority
* Qualifying Individual (Ql) Program Supplemental Funding Act of 200 8, Public Law 110-379 (Pub. L. 110-
379)

»  Section 19032(r) of the Social Security Act
* 42 CFR §8§8435.940 through 435.960, Income and Eligibility Verification Requirements

Background

Section 3 of the Qu alifying Individual (Ql) Program Supplemental Funding Act of 2008 (the QI Funding Act)
amended section 1903(r) of the Social Security Act (the Act) to require t hat States have eligibility determination
systems that provide for data matching through the Public Assistance Re porting Information System ( PARIS)
project or any successor system. PARIS is a system for matching data from certain public assistance programs,
including State Medicaid programs, with selected Federal and State data for purposes of facilitating appropriate
enrollment and retention in public programs. This provision took effect on October 1, 2009.

Based on the provisions of the QI Funding Act, all States are required to sign an agreement to participate in
PARIS as aco ndition of receiving Medicaid funding for au tomated data systems (in cluding the Medicaid
Management Information System). Prior to passage of the QI Funding Act, participation in the PARIS project was
voluntary. PARIS is still a volunt ary program with respectto the Supplemental N utrition Ass istance P rogram
(SNAP) and the Temporary Assistance For Needy Families (TANF).

PARIS, a fede ral and state partnership, is administered by the Department of He alth and Human Service's
Administration for Children and Families (ACF), which provides all fifty states, Washington D.C., and Puerto Rico
with da ta to h elp them maintain pr ogram integ rity an d de tect or de ter improper p ayments. PARIS ha s three
components: an interstate match, a match against the De partment of Veterans Affairs (VA), and a match against
federal civilian and military wage and benefit payments.

State Public Assistance Agencies (SPAAs) enroll in PARIS and sign one or more matching agreements which
permit them to p articipate in quar terly matches of client eligibility and enrollment da ta files. Under those
agreements, in the months of February, May, August, and November of each year, SPAA applicant and recipient
data files ar e transmitted to th e Department of Defens e (DoD) Manpower Data Center. There, the data files are
processed and the results transmitted to participating (SPAAs).

Delaware participates in the Interstate and Veterans Affairs matches.
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Summary of Proposal

Federal law r equires States to u se the Public A ssistance Report ing Inf ormation Syst em (P ARIS) wh en
determining Medicaid eligibility. On June 21, 2010, the Centers for Medicare and Medicaid Services (CMS) issued
State Medicaid Director Letter (SMDL) #10-009. This letter provides guidance on implementing the requirements of
Section 3 of the QI Funding Act. In order to demonstrate compliance with the new requirements in section 1903 (r)
of the Ac t, the Divis ion of Medicaid and Medical Assis tance (D MMA) will amend it s Medic aid S tate plan to
document its participation in PARIS at State plan Section 4.32(c).

The provisions of this amendment are subject to CMS approval.

Fiscal Impact Statement
These revisions impose no increase in cost on the General Fund.

DMMA PROPOSED REGULATION #10-46

REVISION:
Revision: OMB Approval Number:
STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
State: DELAWARE
INCOME AND ELIGIBILITY VERIFICATION SYSTEM
435.940 4.32  Income and Eligibility Verification System
through 435.960
FR 5967 (a) The Medicaid agency has established a system for income and eligibility

verification in accordance with the requirements of 42 CFR 435.940 through
435.960. 435.960)

(b) ATTACHMENT 4.32-A describes, in accordance with 42 CFR 435.948(a)(6),
the information that will be requested in order to verify eligibility or the correct
payment amount and the agencies and the State(s) from which that
information will be requested.

(c) The State has an eligibility determination system that provides for data
matching through the Public Assistance Reporting Information System
(PARIS), or any successor system, including matching with medical
assistance programs operated by other States. The information that is
requested will be exchanged with States and other entities legally entitled to
verify title XIX applicants and individuals eligible for covered title XIX services

consistent with applicable PARIS agreements.

DiviSION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Section 512 (31 Del.C., §512)

PUBLIC NOTICE

Delaware Medicaid and CHIP Managed Care Quality Assessment & Improvement Strategy Draft

In compliance with the State's Administrative Procedures Act (APA - T itle 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is announcing a thirty (30)-day
public comment period on its draft of the State’s Draft Quality Strategy for healthcare services.
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Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The proposal announces a thirty (30)-day public comment period on the draft of the Delaware Medicaid and
CHIP Managed Care Quality Assessment and Improvement Strategy for healthcare services.

Statutory Authority

Section 19 32(c)(1) of the Social Security Act, Quality Assurance Standards, Quality Assessment and
Improvement Strategy

42 CFR 438, Subpart D, Quality Assessment and Performance Improvement

Background

The Delaware Medical Assistance Program (DMAP) is required to develop a Medicaid Managed Care Quality
Assessment and Improvement Strategy (Strategy), pursuant to 42 CFR §438.200. A separate strategy has been
developed for the Managed Care Organizations (MCOs).

The DMAP Managed Care Quality Assessment and Improvement Strategy incorporates policies; procedures;
contract com pliance; and input from the p ublic, st akeholder providers, r ecipient a dvocates and m ultiple s tate
agencies that hold an interest in the im provement of ac cess and of clinical and service q uality received by the
Medicaid recipients.

All quality activities for the DMAP population are integrated into a single Strategy, which applies throughout the
Delaware Medicaid Managed Care se rvice ar ea. T he Div ision o f M edicaid an d M edical As sistance ( DMMA)
oversees the Strategy to verify that the performance of quality improvement functions is time ly, consistent, and
effective.

The Strategy is de signed with the in tent that services provided to r ecipients meet established standards for
access to car e; clinical quality of care and quality of se rvice, and that opportunities to improve these areas are
identified and acted upon. The Strategy is designed to identify, document, and review access, quality of care, and
service issues, and to verify that appropriate corrective actions are taken to address these issues.

The Strategy features:

+ Assessment and improvement of quality of care and services through use of monitoring and national
benchmarks for the Medicaid population

* Focused audits

+ Studies

» Assessment of recipient and provider satisfaction

* Review of potential quality issues, recipient appeals and grievances

* Review of access to care through analysis of provider networ ks using co ntract and credentialing
criteria

»  Compliance with contractual operations and organizational structure.

Following the public notice, the proposed Quality Strategy will be submitted to the Ce nters for Medicare and
Medicaid Services (CMS) for approval no later than December 3, 2010. The finalized Quality Strategy will become
effective on December 6, 2010 with the execution of the new Memorandum of Agreement and will be reviewed by
the state quarterly, as a standing agenda item, during regularly scheduled Quality Improvement Initiative (Qll) Task
Force meetings and tele conferences. The State, in turn, will provide quarterly updates to CMS with regard to the
status of the State’s Quality Strategy for DMAP and will provide CMS with wri tten revisions to the Quality Strategy
whenever significant revisions are made to the Strategy. A copy of the annual Work Plan will be submitted to CMS
each year.

The program is re viewed, evaluated and updated annually or more often as additional information becomes
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available.

Summary of Proposal
DMMA is announcing a thirty (30)-day public comment period on the draft State Quality Strategy. The strategy
is de signed to m onitor an d e valuate the q uality an d a ppropriateness of h ealthcare se rvices to en rollees the
Delaware Medicaid and CHIP programs.
The specific goals of the Quality Strategy are to:
« Enhance efficiency of care;
* Increase effectiveness of care;
*  Promote equity of care;
«  Enrich patient-centeredness;
*  Ensure safety; and,
* Improve timeliness of care.

Fiscal Impact Statement
These revisions impose no increase in cost on the General Fund.

*Please Note: Due to the size of the proposed regulation, it is not being published here. A PDF version of
the regulation is available at:
Delaware Medicaid and CHIP Managed Care Quality Assessment & Improvement Strategy Draft

DiviSION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Chapter 5, §512
(31 Del.C., Ch. 5, §512)

PUBLIC NOTICE

DSSM: Citizenship and Alienage

In compliance with the State's Administrative Procedures Act (APA - T itle 29, Chap ter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DH SS) / Division of Med icaid an d Me dical Assist ance (DMMA) is pr oposing to ma ke
administrative changes to the Division of Social Services Manual (DSSM) regarding Citizenship and Alienage.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the pro posed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

SUMMARY OF PROPOSAL

The reason for this r egulatory action is to amend e xisting rules in the Division of Social Services Manual
(DSSM) necessitated by the citizenship requirements of the Children’s Health Insurance Program Reauthorization
Act of 2009 (CHIPRA).

Statutory Authority
+  Children’s Health Insurance Program Reauthorization Act of 200 9 (CHIPRA), Public Law 111-3, enacted
on February 3, 2009
»  Section 1903(v)(4) of the Social Security Act, Payment to States
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+ Section 2107(e)(1)(J) of th e Social Secur ity Act, Application to Certain Ge neral Provisions, Relating to
Presumptive Eligibility for Children

Background

Section 214 of the Child ren’s Health In surance Program Reauthorization Act of 20 09 (P.L. 111-3), known as
CHIPRA, now allows States the option to extend coverage to all otherwise eligible children and pregnant women,
at or below 100% of FPL, who are lawfully residing in the United States (U.S.). These amendments do not extend
coverage to children and pregnant women who do not have documentation of their legal entry to the U.S.

Summary of Proposed Amendments

The purpose of the proposal is to comply with the guidance issued by the Centers for Medicare and Medicaid
Services (CMS) about the phrase “lawfully residing in the United States” as it relates to the eligibility of cert ain
aliens and to clarify that certain alien pregnant women may be found eligible under Medicaid only and not CHIP.

On July 1, 20 10, CMS issu ed State Health Official (SHO) letter #10-006, CHIPRA #1 7 to p rovide guidance
regarding the phrase “lawfully re siding inth e U.S.” This g uidance c larifies th e imm igration classifications o f
individuals who may be found e ligible for Medicaid or CHIP. As such, DSSM 1 4320 and DSSM 1 4350 are
amended, as follows:

DSSM 14320, Lawfully Residing Nonqualified Aliens: These immigration classifications of individuals are also
used in the eligibility determinations for the state funded legal noncitizen program.

DSSM 14350, Legal Immigrant Pregnant Women and Children under age 21: Section 214 of the Children’s
Health In surance Program Reauthorization Act of 2009 (CHIPRA), Public Law 111-3, permits States to cover
certain children and pregnant women in Medicaid and the Children’s Health Insurance Program (CHIP) who are
“lawfully residing in the U.S.” as described in section 1903(v)(4) and 2107(e)(1)(J) of the Social Security Act.

CMS guidance included a revised State plan amendment template for Attachment 2.6-A, Page 2; which DMMA
has submitted for approval.

Fiscal Impact Statement
This revision imposes no increase in cost on the General Fund.

14320 Legally Residing Nonqualified Aliens

These are aliens who do not meet the definition of a qualified alien. Individuals formerly known as PRUCOL
are now considered nonqualified aliens. Nonqualified aliens have to provide a Social Security Number (SSN) if one
is available, or apply for a SSN if the applicant does not have one.

Legally residing nonqualified aliens include the following:

«  Aliens-granted-permissiento-rermatn-ard-worktha-the U-S-

13 DE Reg. 1540 (06/01/10)

1. A citizen of a Compact of Free Association State (Federated States of Micronesia, Republic of the Marshall
Islands, and the Republic of Palau) who has been admitted to the U.S. as a non-immigrant and is permitted by the
Department of Homeland Security to reside permanently or indefinitely in the U.S.

2. An individual described in 8 CFR section 103.12(a)(4) who does not have a permanent residence in the
country of their nationality and is in a status that permits the individual to remain in the U.S. for an indefinite period
of time, pending adjustment of status. These individuals include:
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a) an individual currently in temporary resident status as an Amnesty beneficiary pursuant to section 210
or 245A of the INA

b) anindividual currently under Temporary Protected Status pursuant to section 244 of the INA and
pending applicants for Temporary Protected Status who have been granted employment authorization

c) afamily unity beneficiary pursuant to section 301 of Public Law 101-649 as amended by, as well as
pursuant to, section 1504 of Public Law 106-554

d) an individual currently under Deferred Departure pursuant to a decision made by the President

e) anindividual who is the spouse or child of a U.S. citizen whose visa petition has been approved and
who has a pending application for adjustment of status.

3. An individual in non-immigrant classifications under the INA who is permitted to remain in the U.S. for an
indefinite period, including the following as specified in section 101(a)(15) of the INA:

a) a parent or child of an individual with special immigrant status under section 101(a)(27) of the INA, as
permitted under section 101(a)(15)(N) of the INA

b) afiancé of a citizen, as permitted under section 101(a)(15)(K) of the INA

c) areligious worker under section 101(a)(15)(R)

d) anindividual assisting the Department of Justice in a criminal investigation, as permitted under section
101(a)(15)(S) of the INA

e) abattered alien under section 101(a)(15)(U)(see also section 431 as amended by PRWORA)

f) anindividual with a petition pending for 3 years or more, as permitted under section 101(a)(15)(V) of
the INA

4. An alien in nonimmigrant status who has not violated the terms of the status under which he or she was
admitted or to which he or she has changed after admission.

5. An alien who has been paroled into the U.S. pursuant to section 2 12(d)(5) of the INA for less than one
year, except for an alien paroled for prosecution, for deferred inspection or pending removal proceedings.

6. Aliens who have been granted employment authorization under 8 CFR 274a.12(c)(9). (10). (16). (18). (20).
(22). or (24).

7. Aliens currently in deferred action status.

8. A pending applicant for asylum under section 208(a) of the INA or for withholding of removal under section
241(b)(3) of the INA or under the Convention Against Torture who has been granted employment authorization,
and such an applicant under the age of 14 who has had an application pending for at least 180 days.

9. An alien who has been granted withholding of removal under the Convention Against Torture.

10. Achild who has a pending a pplication for S pecial Immigrant Juvenile status as described in section
101(a)(27)(J) of the INA.

11. An alien who is lawfully present in the Commonwealth of the Northern Mariana Islands under 48 U.S.C. §

1806(e).

12. An alien who is lawfully present in American Samoa under the immigration laws of American Samoa.

(Break In Continuity of Sections)

14350 Legal Immigrant Pregnant Women and Children under age 21

Section 214 of th e Children's Health Insurance Program Reauthorization Ac t of 2009 (CHIPRA) a uthorizes
coverage under Medicaid or CHIP for cer tain alien pregnant women and children who are lawfully residing in the
United States and are otherwise eligible. Delaware will cover these certain alien pregnant women under Medicaid
and will cover these certain alien children under Medicaid or CHIP. Eligibility under this section will be implemented
with the earliest effective date of July 1, 2010. Children who are in one of the legal alien groups must have their
immigration status verified at each annual redetermination. The documentation provided for the initial application
may be used.

The alien groups who may be determined eligible under this section are:

1. An alien who is lawfully admitted for permanent residence under the INA, who entered the U.S. on or after
August 22, 1996, and is subject to the five-year bar under PRWORA.

2. An alien who is p aroled into the United States under §212(d)(5) of the INA for a period of at least 1 year
who, entered the U.S. on or after August 22, 1996, and is subject to the five-year bar under PRWORA.

3. An alien granted conditional entry pursuant to §203(a)(7) of the INA as in effect before April 1, 1980, who
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entered the U.S. on or after August 22, 1996, and is subject to the five-year bar under PRWORA.

4. A citizen of a Compact of Free Association State (Federated States of Micronesia, Republic of the Marshall
Islands, and the Republic of Palau) who has been admitted to the U.S. as a non-immigrant and is permitted by the
Department of Homeland Security to reside permanently or indefinitely in the U.S.

5. An individual described in 8 CFR section 103.12(a)(4) who does not have a permanent residence in the
country of their nationality and is in a status that permits the individual to remain in the U.S. for an indefinite period
of time, pending adjustment of status. These individuals include:

a) an individual currently in temporary resident status as an Amnesty beneficiary pursuant to section 210
or 245A of the INA

b) anindividual cu rrently un der Temporary Pr otected Status pursuant to s ection 24 4 of t he INA a_nd
pending applicants for Temporary Protected Status who have been granted employment authorization

c) afamily unity beneficiary pursuant to section 301 of Public Law 101-649 as amended by, as well as
pursuant to, section 1504 of Public Law 106-554

d) an individual currently under Deferred Departure pursuant to a decision made by the President

e) an individual who is the spouse or child of a U.S. citizen whose visa petition has been approved and
who has a pending application for adjustment of status.

6. Anindividual in non-immigrant classifications under the INA who is permitted to remain in the U.S. for an
indefinite period, including the following as specified in section 101(a)(15) of the INA:

a) a parent or child of an individual with special immigrant status under section 101(a)(27) of the INA, as
permitted under section 101(a)(15)(N) of the INA

b) afiance” of a citizen, as permitted under section 101(a)(15)(K) of the INA

c) areligious worker under section 101(a)(15)(R)

d) anindividual assisting the Department of Justice in a criminal investigation, as permitted under section
101(a)(15)(S) of the INA

e) a battered alien under section 101(a)(15)(U)(see also section 431 as amended by PRWORA)

f) anindividual with a petition pending for 3 years or more, as permitted under section 101(a)(15)(V) of
the INA

7. An alien in nonimmigrant status who has not violated the terms of the status under which he or she was
admitted or to which he or she has changed after admission.

8. An alien who has been paroled into the U.S. pursuant to section 2 12(d)(5) of the INA for less than one
year, except for an alien paroled for prosecution, for deferred inspection or pending removal proceedings.

9. Aliens who have been granted employment authorization under 8 CFR 274a.12(c)(9). (10). (16). (18). (20),
(22). or (24).

10. Aliens currently in deferred action status.

11. A pending applicant for asylum under section 208(a) of the INA or for withholding of removal under section
241(b)(3) of the INA or under the Convention Against Torture who has been granted employment authorization,
and such an applicant under the age of 14 who has had an application pending for at least 180 days.

12. An alien who has been granted withholding of removal under the Convention Against Torture.

13. Achild who has a pending a pplication for Special Immigrant Juvenile status as described in section
101(a)(27)(J) of the INA.

14. An alien who is lawfully present in the Commonwealth of the Northern Mariana Islands under 48 U.S.C. §

1806(e).

15. An alien who is lawfully present in American Samoa under the immigration laws of American Samoa.
13 DE Reg. 1540 (06/01/10)
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DEPARTMENT OF JUSTICE
DIVISION OF SECURITIES

Statutory Authority: 6 Delaware Code, Section 7325 (6 Del.C. §7325)
PUBLIC NOTICE

Rules and Regulations Pursuant to the Delaware Securities Act

In compliance with th e State’s Administrative Procedures Act (AP A -Title 29, Ch apter 101 of the Delaware
Code) and section 7325(b) of Title 6 of the Delaware Code, the Division of Securities of the Delaware Department
of Justice hereby publishes notice of a proposed revision to the Rules and Regulations Pursuant to the Delaware
Securities Act. The Division he reby proposes num erous changes toth e ru les and re gulations go verning
administrative proceedings before the Securities Commissioner for the State of Delaware.

Pe

rsons wishing to comment on the proposed revision may submit their comments in writing to:
Peter O. Jamison, IlI
Securities Commissioner
Department of Justice
State Office Building, 5th Floor
820 N. French Street
Wilmington, DE 19801

The comment period on the proposed revision will be held open for a period of thirty days from the date of the
publication of this notice in the Delaware Register of Regulations.

SUMMARY OF THE PROPOSED REVISION

The proposed revision, in pertinent part, makes the following changes to the Rules and Regulations Pursuant
to the Delaware Securities Act:

(1)

The language in su bsections (a ) through (e ) of section 1 00 summ arizing th e pr ovisions of the
Delaware Securities Act is stricken.

Section 101, which describes the regulatory functions of the Delaware Securities Division, is repealed.
Section 102, which d escribes the general organization and operations of the Securities Division, is
repealed.

A new section 102 is a dded to describ e th e process for obt aining inter pretive opin ions from the
Securities Commissioner.

A new section 103 is added to address the vicarious liability of principals for violations of the Securities
Act by their agents.
Section 202, which describes the business hours of the Securities Division, is repealed.

Section 205, which g overns ex p arte communications in ad ministrative proceedings, is a mended to
clarify that ex parte communications with the C ommissioner shall be prohib ited upon the filing of a
proposed decision by an administrative hearing officer.

The disclosure provisions at sections 227, 228, and 229 for administrative proceedings are repealed.

Sections 264 and 265 are amended to make clear that the Commissioner may issue summary orders
sua sponte.

Section 304 (b) is am ended to make clear that no subpoena, except upon request by th e Securities
Division, may be issued to a complaining witness.

Section 402, which creates a special registration procedure for small company offerings, is repealed.

Section 500, w hich c reates notice filing requirement s for certain federal covered securities, is
amended to require notice filings for offerings under SEC Rule 505.
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(13) Section 5 02, w hich im poses ce rtain co nditions on limit ed of ferings be ing m ade un der s ection
7309(b)(9) of th e Secur ities Act, is re pealed, an d th e limited of fering exem ption un der se ction
7309(b)(9) is withdrawn.

Rules and Regulations Pursuant to the Delaware Securities Act
Part A Organization and Functions of the Securities Division

100 General Statement and Statutory Authority

The Securities Division was created in 1973 with the passage of the Delaware Securities Act, which is
found at Ch apter 73 of Title 6 of the Delawa re Code. The Se curities Act is ad ministered by the
Attorney General through a Deputy Attorney General designated to act as Se curities Commissioner.
The Securities Commissioner is the principal executive officer of the Securities Division and acts for
the Attorney General in ad ministering that statute. The p urpose of the Delaware Securities Act is to
prevent the public from being victimized by unscrupulous or over-reaching broker-dealers, investment
advisers or agents in the context of selling securities or giving investment advice, as well as to remedy

any harm caused by securltles law V|olat|ons Ihe—Aet—pFe»«crdes—feHhe—feHewmg—

T 2 2 % 2

101
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The Securities Division provides written interpretative o pinions under the Act in response to written
requests. Requests for in terpretative op inions shou Id b e a ddressed to the Commission eran d
accompanied by a fee o f $75.00 payable to the State of Delaware. Interpretations may be requested
regarding any section of the Act or any rule or regulation adopted thereunder.

1 DE Reg 1978 (6/1/98)

13 DE Reg. 667 (11/01/09)

§103. Vicarious Liability for Violations of the Securities Act.
Any violation of the Securities Act, or the Rules and Regulations Pursuant to the Securities Act, by a
person acting in an agency capacity shall, in _any le gal proceedings brought by the Division.be
deemed to be a violation by both that person and the person for whom the agent is acting, provided
that the agent was acting within the scope of his agency.

Part B. Practice and Procedure in Administrative Hearings General Rules

200 Construction of Rules of Practice and Procedure
(a) Unless otherwise provided, these Rules of Practice govern proceedings before administrative hearing
officers under the Delaware Securities Act. These rules do not apply to investigations by the Securities
Division, which are governed by Part C of the Rules and Regulations.
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(b) The Rules of Practice shall be construed and administered to secure the just, speedy, and inexpensive
determination of every proceeding.
(c) In any particular proceeding, to the extent that there is a conflict between these rules and a procedural
requirement contained in any statute, the latter shall control.
(d) For purposes of these rules:
(1) any term in the singular includes the plural, and any term in the plural includes the singular, if such
use would be appropriate;
(2) any use of a masculine, feminine, or neuter gender encompasses such other genders as would be
appropriate; and
(3) unless the context re quires o therwise, counsel for a p arty may ta ke a ny action required or

permitted to be taken by such party.

201 Appearance and Practice in Administrative Proceedings

A person shall not be represented before a hearing officer except as stated in paragraphs (a) and (b)
of this section or as otherwise permitted by the hearing officer:

(a) Representing oneself. In any proceeding, an individual may appear on his or her own behalf.

(b) Representing others. In any proceeding, a person may be represented by an attorney at law admitted
to practice before the Supreme Court of the State of Delaware. Attorneys who are not members of the
Delaware Bar may be admitted pro hac vice pursuant to Rule 72 of the Rules of the Supreme Court of
the State of Delaware.

(c) Requirement of Delaware Counsel. Pursuant to Rule 72(a) of the Delaware Supreme Court Rules,
attorneys who are not members of the Delaware Bar may be admitted pro hac vice in a proceeding in
the discretion of the administrative hearing officer upon written motion by a member of the Delaware
Bar who maint ains an of fice in this State for the practice of la w ("Delaware Counsel"). Pursuant to
Delaware Supreme Court Rule 72(c), Delaware Counsel for any party shall appear in the matter for
which admission pro hac vice is filed and shall sign or receive service of all notices, orders, pleadings
or other papers filed in the matter and shall attend all proceedings before the administrative hearing
officer, unless excused by that hearing officer.

(d) Designation of address for service; notice of appearance; power of attorney; withdrawal.

(1) Representing oneself. When an individual first makes any filing or otherwise appears on his or her
own behalf before a hearing officer in a proceeding, he or she shall file with the Commissioner or
otherwise state on the record, and keep current, an address at which any notice or other written
communication required to be served upon him or her or furnished to him or her may be sent and
a telephone number where he or she may be reached during business hours.

(2) Representing others. When a person first makes a ny filing or othe rwise a ppearsin a
representative capacity b efore a he aring officer in a pr oceeding, that person shall file with the
Commissioner, and keep cu rrent, a wr itten no tice sta ting the nam e of the pr oceeding; the
representative's name, business address and telephone number; and the na me and address of
the person or persons represented.

(3) Power of attorney. An y individual ap pearing or pr acticing b efore ah earing o fficerin a
representative capa city m ay be required to file a power o f attorn ey with the Comm issioner
showing his or her authority to act in such capacity.

(4) Withdrawal. Withdrawal by any individual appearing in a representative capacity shall be permitted
only by written order of the hearing officer. A motion seeking leave to withdraw shall state with
specificity the reasons for such withdrawal.

(e) Public Hearings. All hearings shall be public unless otherwise ordered by th e hearing officer on his
own motion or after considering the motion of a party.

202 Business-Hours Repealed
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1 DE Reg 1978 (6/1/98)

203 Repealed
13 DE Reg. 667 (11/01/09)

204 Disqualification and Recusal of Administrative Hearing Officer

(a) Notice of disqualification. At any time a he aring officer believes himself or herself to be disqualified
from considering a matter, the hearing officer shall issue a notice stating that he or she is withdrawing
from the matter and setting forth the reasons therefor.

(b) Motion for Withdrawal. Any p arty who has a re asonable, good faith ba sis to belie ve that a hearing
officer has a personal bias, or is otherwise disqualified from hearing a case, may make a motion to the
hearing officer that the he aring o fficer with draw. The motion shall b e accompanied by an affidavit
setting forth in d etail the facts alleged to co nstitute grounds for disqualification. If th e hearing officer
finds himself or herself not disqualified, he or she shall so rule and shall continue to preside over the
proceeding.

205 Ex Parte Communications

Unless on notice an d op portunity for all parties t o participate, or to th e ex tent re quired fo r the
disposition of ex parte matters as authorized by Sections 7308(c), 7309(c), 7316(c) and/or 7325(c) of
the Act:

(a) No party, or counsel to or representative of a party, shall make or knowingly cause to be made an ex
parte communication relevant to the merits of a proceeding to the administrative hearing officer with
respect to th at proceeding, nor, subsequent to the filing of an—administrative-eomplaint a p roposed
decision by the administrative hearing officer, shall any party, or counsel to or representative of a party,
make o r knowingly cause to b e made an e x p arte comm unication r elevant to the merits of th e
proceeding to the Commissioner.

(b) No administrative hearing officer with r espect to a proceeding shall make or knowingly causetobe
made to a party, or counsel to or representative of a party, an ex parte communication relevant to the
merits of that proceeding, nor, subs equent to the filing of an-admi—nistrative-complaint a_proposed
decision by the administrative hearing officer, shall the Commissioner make or knowingly cause to be
made to a party, or counsel to or representative of a party, an ex parte communication relevant to the
merits of the proceeding.

13 DE Reg. 667 (11/01/09)

206 Orders and Decisions of Administrative Hearing Officer
(a) Availability for inspection. Each order, decision, and proposed decision of a hea ring officer shall b e
available for inspection by the public from the date of entry, unless the order or decision is nonpublic. A
nonpublic order or decision shall be available for inspection by any person entitled to inspect it from
the date of entry.
(b) Date of entry of orders. The date of entry of an order shall be the date the order is signed. Such date
shall be reflected in the order.
1 DE Reg 1978 (6/1/98)
13 DE Reg. 667 (11/01/09)
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207 Motions.

(a) Generally. Unless made during a hearing or conference, a motion shall be in writing, shall state with
particularity the grounds therefor, shall set forth the relief or order sought, and shall be accompanied
by a wr itten brief of the points and authorities relied upon. All written motions sh all be ser ved in
accordance with Rule 210, be filed in accordance with Rule 211, meet the requirements of Rule 212,
and be signed in accordance with Rule 213. The Commissioner (or hearing officer, if the proceeding
has been delegated to one) may order that an oral motion be submitted in writing. Unless otherwise
ordered by th e Commission er (or designated hearing officer), ifa motion is pro perly mad e, the
proceeding shall continue pending the determination of the motion. No oral argument shall be heard
on any motion unless the Commissioner (or designated hearing officer) otherwise directs.

(b) Opposing and reply briefs. Briefs in opposition to a motion shall be served and filed within ten days
after service of the motion. Reply briefs shall be served and filed within three days after service of the
opposition.

(c) Length limitation. A brief in support of or opposition to a motion shall not exceed ten pages, exclusive

of pages containing any table of contents, table of authorities, and/or addendum. Requests for leave to
file briefs in excess of ten pages are disfavored.

13 DE Reg. 667 (11/01/09)

(Break In Continuity of Sections)

227 Prehearing-Submissions Repealed
@) .

TERE

228 i

Repealed
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229

230

231

(a)

(b)

(c)

13 DE Reg. 667 (11/01/09)

Preduction-of Witness-Statements Repealed

Anv B arbv_mav fila m nro

Repealed
13 DE Reg. 667 (11/01/09)

Motion for Summary Disposition on the Pleadings
After ar espondent's answer ha s b een filed and d ocuments ha ve be en made availa ble to th at
respondent for inspection and copying pursuant to Rule 228, the respondent or the Division may make
a motion for summary disposition of an y or all a llegations of the comp laint with respect to th at
respondent. Any motion for summary disposition on the pleadings shall be filed within 30 days after the
filing of the respondent's answer unless otherwise ordered by the hearing officer. Notwithstanding the
provisions of Rule 207, any opposition or response to a motion for summary disposition shall be filed
within 14 days after service of the motion. Reply briefs shall be filed within five days after service of the
opposition or response.
A motion for summary disposition pursuant to paragraph (a) shall be accompanied by a supporting
memorandum of p oints and autho rities. The mo tion for sum mary disp osition an d su pporting
memorandum of points and authorities shall not exceed 25 pages in length
Unless the hearing officer decides to defer decision on the motion, he or she shall promptly file with the
Commissioner and serve on the parties a proposed opinion and order (with su pporting rationale)
regarding the motion for summary disposition. Upon receipt of the hearing officer"s proposed opinion
and order, the Commissioner may grant the motion for summary disposition if, considering the facts in
a light most favorable to the nonmoving party, there is no material issue of fact and the moving party is
entitled to a summary disposition as a matter of law. Otherwise, the Commissioner shall deny or defer
the motion.

1 DE Reg. 1978 (6/1/98)
13 DE Reg. 667 (11/01/09)
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232

264
(@)

(b)

(c)

265
(@)

(c)

(d)

Repealed
13 DE Reg. 677 (11/01/09)

Administrative Hearings

(Break In Continuity of Sections)

Apphieatien Procedure for Issuance of Summary Order

Procedure. A summary order may be issued sua sponte by th e Commissioner or by req uest of the
Division. A request for entry of a summary order shall be made by application to the Commissioner in
the form of an administrative complaint filed by the Division.

Information required with application. The administrative complaint shall set forth a statement of the
facts upon which the application is based, together with supporting documentation; cite to the relevant
statutory provision or rule that each respondent is alleged to have violated; and, state the summary
relief sought against each respondent. The application shall in clude a proposed order imposing the
summary relief sought and notifying respondent of his right to a hearing as provided in Rule 265.

Record of proceedings. A record from which a verbatim transcript can be prepared shall be made of all
hearings, including ex parte presentations made by the Division.

1 DE Reg. 1978 (6/1/98)
13 DE Reg. 667 (11/01/09)

Procedure After Issuance of Order

(1)

Notice. Any person who is the subject of a summary order shall promptly be given notice of that order
and of the reasons therefor. Notice shall be given by means reasonably calculated to give actual notice
of issuance of the order, including telephone notification and service of the order pursuant to Rule 210.
Such notice shall include notification that the subject of th e order may request a he aring and that if
such a re quest is made in writing the hearing shall be scheduled within 15 days from the da te the
written request is received.

Request for hearing. Any person who is the subject of a summary order may request a hearing before
an administrative hearing officer on an application to set aside, limit or suspend the summary order.
The request for hearing is to be filed with the Commissioner and served on the Division within 25 days
of se rvice of the ad-ministrative—eemplaipt no tice of the order. Ifa he aring is r equested, th e
Commissioner sh all for thwith p rovide notice of t he request to the Attorney General (or his or her
designee). Upon receipt of a notice from the Commissioner that a party has requested a hearing, the
Attorney General (or his or her designee) shall issue an Order de legating the re sponsibility for
conducting the hearing to a hearing officer selected by the Attorney General (or his or her designee)
from the Register of Ad ministrative Hearing Officers. The Order shall grant to th e hearing officer all
powers that are reasonably necessary to adjudicate the matter before him or her, provided, however,
that the he aring o fficer"s p owers sh all no tinclude any p ower th at these r ules a nd re gulations
specifically limit to the Attorney General or the Commissioner

Procedure at hearing. The procedure at a he aring on a summary order shall be determined by the
hearing officer, with th e understanding th at e ach party shall be entitled to be heard in personor
through counsel. The hearing of ficer s hall rule on the admissibility of eviden ce and other matters,
including, but not lim ited to whether oral testimony will be heard; the time allowed each party for the
submission of evidence or argument; and whether post-hearing submission of briefs and/or proposed
findings of fact and conclusions of law will be permitted and if so, the procedures for submissions.

Final Decision After Hearing.

After h earing evid ence pursuant to subsection (c) of this Rule, the hear ing officer shall, w ithin
fifteen (15) days of the hearing, file with the Commissioner and serve upon the parties a proposed
decision containing the following matter arranged in the following order:
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(e)

266

(@)

(A) A summary of the evidence;

(B) Proposed findings of fact and the evidentiary bases therefor;

(®) Proposed conclusions of law and the legal bases therefor; and

(D) Proposed relief, if any.
Upon the filing of his or her proposed decision, the hearing officer shall certify the adminis trative
record a nd submit the re cord to the Comm issioner, who sh all, at tha t time, ha ve exclusive
jurisdiction over the proceeding.
Upon receipt of the record and the hearing officer’s proposed decision, the Commissioner shall
forthwith give notice to the parties of receipt of the record and proposed decision and afford the
parties, including the Securities Division, the opportunity to subm it, within ten ( 10) days of the
Commissioner’s receipt of the record and proposed decision, exceptions to the proposed decision.
After review of the record, the hearing officer’s proposed decision, and the parties’ exceptions (if
any), the Commissioner shall, no later than forty five (45) days from the end of the hearing, issue a
final decision in the matter.

Duration. Unless set aside, limited or suspended, either by the Commissioner or a court of competent
jurisdiction, a summary order shall remain in effect until the completion of the proceedings on whether
a permanent order shall be entered or, if no such proceedings occur, until otherwise mo dified or
vacated by the Commissioner.

1 DE Reg. 1978 (6/1/98)
13 DE Reg. 667 (11/01/09)

Violation of Cease and Desist Orders

If any pe rson who is the su bject of a cea se and desist order, or any a gent or e mployee of such p erson,

304
(@)

(c)

subsequent to the issuance of the o rder engages in the prohibited conduct, the Commissioner may
certify the facts and apply for a contempt order to any Judge of the Superior Court, who shall upon
such application hear the evidence as to the acts complained of. If the evidence warrants, the Judge
shall punish such person, in the same manner and to the same extent as for a contempt committed
before the Superior Court, or shall commit such person upon the same conditions as if the doing of the
forbidden act had occurred with reference to the process of, or in the presence of, the Superior Court.

Appeal to the Court of Chancery

(Break In Continuity of Sections)

Subpoenas

(1)
(2)
3)
(4)

For the purpose of a ny investigation or proceeding under the Act, th e Commissioner or any officer
designated by him m ay ad minister oa ths a nd a ffirmations, subp oena wit nesses, ¢ ompel their
attendance, take evide nce, and re quire the pr oduction of an y boo ks, papers, co rrespondence,
memoranda, agreements, or other documents or records which the Commissioner deems relevant or
material to the inquiry. The Commissioner's authority to subpoena withesses and documents outside
the State shall exist to the maximum extent permissible under federal constitutional law.
Subpoenas may be issu ed to any per son (provided, however, that no subpoena shall issue, except
upon request by the Division, to any complaining witness) and may require that person among other
things, to:

Testify under oath;

Answer written interrogatories under oath;

Produce documents and tangible things; and

Permit inspection and copying of documents.
Content of subpoena. A subpoena shall:
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®)

(6)

(7)
(d)

(1)

()

(9)
(1)

()

(h)
(1)

)

Describe generally the nature of the investigation;

If the subpoena requires testimony under oath, s pecify the date, time and place for the taking of
testimony;

If th e subp oena r equires answer s to wr itten in terrogatories, co ntain a copy of the written
interrogatories;

If the subpoena requires the production of tangible things or documents: (a) describe the things
and documents to be produced with reasonable specificity, and (b) specify a date, time, and place
at which the things and documents are to be produced;

Notify the person to who m the su bpoena is dir ected of the obligation to sup plement responses
under Section 60.0;

Advise the person to whom the subpoena is directed that the person may be represented by
counsel; and

Identify a member of the Securities Division who may be contacted in reference to the subpoena.

Subpoenas to corporations and other entities.

A subpoena directed to a corporation, partnership, or other entity that requires testimony under
oath shall describe with reasonable particularity the subject matter of the testimony.

An entity that receives a subpoena to answer written interrogatories or to testify under oath shall
designate one or more of its officers, agents, employees, or other authorized persons familiar with
the subject matter specified in the subpoena to respond to the subpoena on its behalf.

The persons de signated by an entity to respond to a subpoena on its be half shall answer the
interrogatories or testify as to all matters known or reasonably available to the entity.

A sub poena d irected to an entity tha t req uires te stimony un der oa th or answer s to written
interrogatories shall advise the entity of its obligations under this regulation.

Service of subpoena.

A subpoena may be served by personal service or by mail.

The person who serves a subpoena shall complete a certificate of service attesting to the method
and date of service.

Effect o f other proceedings. The pendency or b eginning o f administrative o r ju dicial p roceedings
against a person by the Commissioner does not relieve the person of his obligation to respond to a
subpoena issued under this regulation.

Refusal to testify or produce documents.

No person is excused from atte nding and te stifying or from producing any d ocument or record
before the Commissioner, or in obedience to the subpoena of the Commissioner or any officer
designated by him or in any proceeding instituted by the Commissioner, on the ground that the
testimony or evidence (documentary or otherwise) required of him may tend to incriminate him or
subject him to p enalty or fo rfeiture; but no in dividual may b e prosecuted or s ubjected to any
penalty or forfeiture for or on account of any transaction, matter, or thing concerning which he is
compelled, after claiming his pr ivilege against self-incrimination, to testify or produce evidence
(documentary or otherwise), except that the individual testifying is not exempt from prosecution
and punishment for perjury or contempt committed in testifying.

In case of contumacy by, or refusal to ob ey a sub poena issued to, any person registered under
Section 7 313 o f the Act, the Commissioner may suspend or re voke that r egistrant's license
pursuant to the provisions of Section 7316 of the Act.

Petition to modify or quash subpoena.

A pe rson se rved with a subp oena u nder this r egulation may re quest tha t the subpoenabe
modified or quashed.

A petition to modify or qua sh a su bpoena issue d under this regulation shall be filed with the
administrative hearing officer within ten days of service of the subpoena or by the date specified
for compliance with the subpoena, whichever is earlier. The petition shall set forth good cause why
the subpoena should be modified or quashed.
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(i) Application to Court of Chancery upon refusal to obey subpoena. In case of contumacy by,
or r efusal to ob ey a subp oena issue d to, a ny pe rson, the Court of Chan cery, u pon
application by the Co mmissioner, may issu e to th e pe rson an or der re quiring him to
appear before the Court of Ch ancery or the officer designated by him, there to produce
documentary e vidence if so ordered or to give evidence to uching the m atter under
investigation or in question. Failure to obey the order of the Court may be punished by the
court as a contempt of court.

Part D. Securities Registration and Notice Filings

(Break In Continuity of Sections)

402 Smal-Company-Offering-Registrations Repealed
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Part E. Exemptions from Registration

500 Registration Not Required of Federal Covered Securities

De+awa¥e—pH-Fsuam—te—SEG—Ru4e%96—1—7—G—llR—§2%9%96— Federal covered secur|t|es as deﬂned in
Section 73 02(a)(17) of the Act, a re not required to b e registered un der Se ction 73 04 of the Act.
Notwithstanding this rule, howeve r, notice filings are required for registered investment comp any
offerings under Rule 403; and for offers or sales of securities in Delaware pursuant to SEC Rule 505
(17 C.E.R. sec. 230.505), and SEC Rule 506 (17 C.F.R. sec. 230.506).

1 DE Reg 1978 (6/1/98)

501 Designated Exchange Exemption

Any security listed or approved for listing upon notice of issuance on the Boston Stock Exchange or the
Chicago Bo ard O ptions E xchange is exe mpted fr om Sectio ns 73 04, 73 09A and 731 2 of the Act
pursuant to Section 7309(a)(8) of the Act.

1 DE Reg 1978 (6/1/98)

502 Limited Offerlng Exemptlon
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section 7309(b)(9) of the Act is withdrawn as to any

condition-of-this-exemption: The exemption under
security offered or sold in Delaware.
(Break In Continuity of Sections)

2ET
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*Please Note: As the rest of the sections are not being amended they are not being published. The
complete regulation is available at:
Rules and Regulations Pursuant to the Delaware Securities Act

VICTIMS’ COMPENSATION ASSISTANCE PROGRAM ADVISORY COUNCIL
Statutory Authority: 11 Delaware Code, Section 9004 (11 Del.C. §9004)
1 DE Admin. Code 301

PUBLIC NOTICE

301 Victims’ Compensation Assistance Program Rules and Regulations

1. Title of Regulations:
Amend 1 DE Admin. Code 301 Victims Compensation Assistance Program Rules and Regulations.

2. Brief Synopsis of the Subject, Substance and Issues:

The Department of Justice Victims Compensation Assistance Program proposes to add an additional section,
28.0, to Regulation 301 relating to payment of claims. The VCAP currently pays medical claims for approved crime
victims when they do not have other insurance which covers the medical expenses. The VCAP is the payer of last
resort for these medical claims and other health insurance. Medicaid and/or Medicare must pay first before VCAP
pays. In 1992 the Violent Crimes Compensation Board (now VCAP) developed letters of agreement with most local
hospitals to pay 80% of the billed amount; and the hospitals agreed to accept this as payment in full.

This regulation would require that VCAP pay all medical providers at 80% of the usual and customary charge
for services. This amount would be considered payment in full, and the medical provider would be unable to collect
any additional monies from the victim, or from third parties. Enactment of this regulation would help preserve and
extend the Victims Compensation Assistance Program funds and bring VCAP more in line with other companies
who pay medical claims.

The VCAP Advisory Council considered applying this formula to mental health and dental claims, as well; but
deferred action on that pending further study and comment.

3. Statutory Basis or Legal Authority to Act:
Title 11 Delaware Code, Chapter 90

4. Notice of Public Comment:

The Dep artment of J ustice Victims Compensation As sistance Program will hold public hearings on thes e
proposed amendments on Monday November 22 beginning at 5pm in the Carvel State Office Building Auditorium
and on Tuesday November 23 beginning at 3pm at the Tatnall Building Room 113, Dover Delaware. Interested
persons may submit comments in writing to Barbara Brown, VCAP, 900 King Street, Suite 4, Wilmington Delaware.
Statements and testimony may be presented either orally or in writing at the public hearings.

5. Prepared by:
Barbara Brown
302 255-1770
September 30, 2010

301 Victims’ Compensation Assistance Program Rules and Regulations

(Break In Continuity of Sections)
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28.0 Payment of Claims

28.1 Medical expenses shall be paid on behalf of the victim to a hospital or other licensed health care facility
or provider at a rate set by VCAP. If VCAP accepts a claim, the hospital or other licensed health care
facility or provider s hall accept the VCAP payment as payment in full, and may not attempt to collect
from the victim or third parties any amount exceeding the amount of reimbursement made by VCAP. In
the absence of an existing provider agreement, VCAP payments may be accompanied by a notice that
provider acceptance constitutes acknowledgement of payment in full.

28.2 VCAP will pay a hospital or other licensed health care facility or provider at the rate of 80% of the usual
and customary charge for such services. The VCAP may pay a lesser amount if payment under this
section would exceed a statutory or requlatory cap.

28.3 If the usual and customary charge cannot readily be established. or in special circumstances, VCAP
may, in its discretion, determine the reasonable charge for the procedure performed or the services rendered.

*Please Note: As the rest of the sections are not being ame nded th ey are not being published. Th e
complete regulation is available at:
301 Victims’ Compensation Assistance Program Rules and Regulations

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DiVISION OF AIR AND WASTE MANAGEMENT
Statutory Authority: 7 Delaware Code, Chapter 60 (7 Del.C., Ch. 60)
7 DE Admin. Code 1302

REGISTER NOTICE SAN # 2010-09

1302 Delaware Regulations Governing Hazardous Waste

1. TITLE OF THE REGULATIONS:
Delaware Regulations Governing Hazardous Waste (RGHW)

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

In order for the State of Delaware to maintain authorization from the U. S. Environmental Protection Agency
(EPA) to adm inister its own hazardous waste man agement program, the State must maintain a pr ogram that is
equivalent to and no less stringent than the Federal program. To accomplish this, the State is proposing to make
miscellaneous chan ges to the RGHW th at co rrect existing er rors in th e ha zardous waste re gulations, ad d
clarification or enhance the current hazardous waste regulations. Some of the changes DNREC is proposing to
make ar e already in effect at th e fede ral level. Ad ditionally, DNR EC is proposing to adopt required fe deral
regulations and miscellaneous changes to correct errors and add consistency or clarification.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
None

4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
Amendments to DRGHW are proposed and amended in accordance with the provisions found at 7 Delaware
Code, Chapters 60 and 63.

5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:
None
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6. NOTICE OF PUBLIC COMMENT:
The public hearing on the proposed amendments to RGHW will be held on Wednesday December 1, 2010
starting at 6:00 p.m. in the Richardson and Robbins Auditorium, 89 Kings Highway, Dover, DE.

7. PREPARED BY:
Bill Davis, Environmental Scientist, Solid and Hazardous Waste Management - (302) 739-9403

1302 Delaware Regulations Governing Hazardous Waste

[D# [Desotpo 000000000 ]

1 Adopt federal requirements for the export of batteries to OECD countries

2 Adopt federal corrections to the Uniform Manifest rules

3a Add clarification regarding subsequent notifications (§262.12)

3b Strike confusing date regarding Recordkeeping deadline (§262.40)

3c Allow use of amended SPCC plan as a Contingency Plan (§264.52)

3d Clarify TSD submittal of manifest copies to the generator State (§264/265.71)

3e Strengthen second ary con tainment by adding re quirement for coating and water stops for tanks
(§264/265.193)

3f Add requirement regarding written record of shipments of used oil (§279.24)

NOTE: For the p urposes of this am endment package only those sections of the hazardous waste re gulations
shown herein are affected. The remaining sections of the Delaware Regulations Governing Hazardous Waste are
not affected and are unchanged.

AMENDMENT 1: Export of batteries to OECD Countries

Delaware is proposing to adopt the following amendment which is required by the federal EPA. The original
federal amendment is described in Federal Register volume 75 pages 1236-1262 (January 8, 2010).

PART 262—STANDARDS APPLICABLE TO GENERATORS OF HAZARDOUSWASTE

§ 262.10 Purpose, scope, and applicability.

* k k k %

(d) Any person who exports or imports h
sa@eeHe%he—aH—werahﬁasmnanagemeM—standafds—ef—Paﬂ% wastes that are conS|dered hazardous under
U.S. national procedures to or from the countries listed in §262.58(a)(1) for recovery must comply with Subpart H
of this part. A waste is considered hazardous under U.S. national procedures if the waste meets the definition of
hazardous waste in §261.3 and is subject to either the RCRA manifesting requirements at 40 CFR p art 26 2,
subpart B, the universal waste management standards of part 273, or the export requirements in the spent lead-
acid battery management standards of part 266. subpart G.

* k *k % %

§ 262.55 Exception reports.
In lieu of the requirements of §262.42, a primary exporter must file an e xception report with both the ER-A
Administrater Qf fice of Enforcement an d Co mpliance Assu rance, Of fice of Fe deral Activities, In ternational
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Compliance As surance Div ision (2254A), Environmental Pro tection Agen cy, 1 200 Penn sylvania A venue, NW .,
Washington, DC 20460 and with a copy to the Secretary if any of the following occurs:

(a) He has not received a copy of the manifest signed by the transporter stating the date and place of departure
from the United States within forty five (45) days from the date it was accepted by the initial transporter.

(b) Within ninety (90) days from the date the waste was accepted by the initial transporter, the primary exporter
has not received written confirmation from the consignee that the hazardous waste was received;

(c) The waste is returned to the United States.

* k *k % %

§ 262.58 International agreements.

(a) Any p erson who exports or im ports hazardeus-waste—subjectto-manifestrequirements-ofPart+ 26 2-oF
subjeetto-theuniversal-waste-management-standards-of-Rart 273; wastes that are considered hazardous under

U.S. national procedures to or from designated Member countries of the Organization for Economic Cooperation
and Development (OECD) as defined in paragraph (a)(1) of this section for purposes of recovery is subject to
Subpart H of this part. The requirements of Subparts E and F do not apply to such exports and imports. A waste is
considered hazardous under U.S. national procedures if the waste me ets the definition of hazardous waste in
§261.3 and is subject to either the RCRA manifesting requirements at part 262, subpart B, the universal waste
management st andards of p art 273, or the expo rt r equirements in the spent le ad-acid ba ttery ma nagement
standards of part 266, subpart G.

(1) For the pu rposes of this- subpart H, the de signated OECD Mem ber co untries consist of Australia,
Austria, Belgium, the Cz ech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Iceland, Ireland,
Italy, Japan, Luxembourg, the Netherlands, New Zealand, Norway, Poland, Portugal, the Slovak Republic, Seuth
Kerea the Republic of Korea, Spain, Sweden, Switzerland, Turkey, the United Kingdom, and the United States.

(2) For the purposes of this subpart H, Canada and Mexico are considered OECD member countries only
for the purpose of transit.

(b) Any p erson who expo rts h azardous waste to o r im ports ha zardous waste fr om: a de signated OECD
Member co untry for pu rposes othe r than recovery (e .g., incineration, disp osal), M exico (for any purpose), or
Canada (for any purpose) remains subject to the requirements of Subparts E and F of this part,_and is not subject
to the requirements of subpart H of this part.

Subpart H is replaced to read as follows:

Subpart H—Transboundary Movements of Hazardous Waste for Recovery Within the OECD

2
D

C.
262.80 Applicability.

262.81 Definitions.

262.82 General conditions.

262.83 Notification and consent.

262.84 Movement document.

262.85 Contracts.

262.86 Provisions relating to recognized traders.

262.87 Reporting and recordkeeping.

262.88 Pre-approval for U.S. recovery facilities [Reserved].

262.89 OECD waste lists.

§ 262.80 Applicability.

(a) The requirements of this subpart apply to imports and exports of wastes that are considered hazardous
under U.S. national procedures and are destined for recovery operations in the countries listed in §262.58(a)(1). A
waste is considered hazardous under U.S. national procedures if the waste:

(1) Meets the definition of hazardous waste in §261.3; and
(2) Us subje ctto either the ma nifesting r equirements at p art 26 2, subp art B, the u niversal waste
management st andards of part 273, or the expo rt r equirements in the spent le ad-acid ba ttery ma nagement
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standards of part 266, subpart G.

(b) Any person (exporter, importer, or recovery facility operator) who mixes two or more wastes (inc luding
hazardous and no n-hazardous waste s) or oth erwise su bjects two or mor e wastes (_including h azardous and
nonhazardous wastes) to physical or chemical transformation operations, and thereby creates a new hazardous
waste, becomes a generator and assumes all subsequent generator duties under RCRA and any exporter duties, if
applicable. under this subpart.

§ 262.81 Definitions.

The following definitions apply to this subpart.

Competent authority means the regulatory authority or authorities of concerned countries having jurisdiction
over transboundary movements of wastes destined for recovery operations.

Countries co ncerned means the OECD Me mber countries of e xport orim portand any OECD Member
countries of transit.

Country of export means any designated OECD Member country listed in §26 2.58(a)(1) from which a
transboundary movement of hazardous wastes is planned to be initiated or is initiated.

Country of import means an y de signated OECD Member cou ntry listed in §2 62.58(a)(1) to which a
transboundary movement of hazardous wastes is planned or takes place for the purpose of submitting the wastes
to recovery operations therein.

Country of transit means any designated OECD Member country listed in §262.58(a)(1) and (a)(2) other than
the country of export or country of import across which a transboundary movement of hazardous wastes is planned
or takes place.

Exporter means the person under the jurisdiction of the country of export who has, or will have at the time the
planned transboundary movement commences, possession or other forms of legal control of the wastes and who
proposes tra nsboundary movement of the ha zardous wast es for the u Itimate p urpose of subm itting them to
recovery operations. When the United States (U.S.) is the country of expo rt, exporter is interpreted to mean a
person domiciled in the United States.

Importer means the person to whom possession or other form of legal control of the waste is assigned at the
time the waste is received in the country of import.

OECD area means all land or marine areas under the national jurisdiction of any OECD Member country listed
in §262.58. When the regulations refer to shipments to or from an OECD Member country, this means OECD area.
OECD means the Organization for Economic Cooperation and Development.

Recognized trader means a person who. with appropriate authorization of countries concerned, acts in the
role of principal to purchase and subsequently sell wastes: this person has legal control of such wastes from time
of purchase to time of sale; such a person may act to arrange and facilitate transboundary movements of wastes
destined for recovery operations.

Recovery fa cility means a facility which, under ap plicable domes tic law, is 0 perating or is authorized to
operate in the country of import to receive wastes and to perform recovery operations on them.

Recovery operations means activities leading to re source recovery, recycling. reclamation, direct re-use or
alternative uses, which include: R1 Use as a fuel (other than in direct incineration) or other means to generate
energy. R2 Solvent reclamation/regeneration. R3 Recycling/reclamation of organic substances which are not used
as solvents. R 4 Recyc ling/reclamation of met als a nd metal comp ounds. R5 Recyclin g/reclamation o f o ther
inorganic materials. R6 Regeneration of acids or bases. R7 Recovery of components used for pollution abatement.
R8 Recovery of components used from catalysts. R9 Used oil re-refining or other reuses of previously used oil.
R10 Land treatment resulting in be nefit to agriculture or ecological improvement. R11 Uses of residual materials
obtained from any of the operations numbered R1-R10. R12 Exchange of wa stes for submission to any of the
operations numbered R1-R11. R13 Accumulation of material intended for any operation numbered R1—-R12.

Transboundary movement means any movement of waste s from an area under the n ational jurisdiction of
one OECD Member country to an area under the national jurisdiction of another OECD Member country.

§ 262.82 General conditions.

(a) Scope. The level of control for exports and imports of waste is in dicated by assignment of the waste to
either a list of wastes subject to the Green control procedures or a list of wastes subject to the Amber control
procedures and by the national procedures of the United States, as defined in §262.80(a). The OECD Green and
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Amber lists are incorporated by reference in §262.89(d).

(1) Listed wastes subject to the Green control procedures.

(i) Green wastes that ar e not considered hazardous under U.S. n ational procedures as defined in
§262.80(a) are subject to existing controls normally applied to commercial transactions.

(ii) Green wa stes that are con sidered hazardous under U.S. national p rocedures a s defined in
§262.80(a) are subject to the Amber control procedures set forth in this subpart.

(2) Listed wastes subject to the Amber control procedures.

(i) Amber wa stes th at are considered ha zardous un der U.S. na tional pr ocedures as de fined in
§262.80(a) are subject to the Amber control procedures set forth in this subpart.

(ii) Amber wa stes th at are considered ha zardous un der U.S. na tional pr ocedures as de fined in
§262.80(a). are subject to the Amber control procedures in the United States, even if they are imported to or
exported from a designated OECD Member country listed in §262.58(a)(1) that does not consider the waste to be
hazardous. In such an event, the responsibilities of the Amber control procedures shift as provided:

(A) For U.S. exports, the United States shall issue an acknowledgement of receipt and assume
other responsibilities of the competent authority of the country of import.

(B) For U.S. imports, the U.S. recovery facility/importer and the Un ited States shall assume the
obligations associated with the Amber control procedures that normally apply to the exporter and country of export,
respectively.

(ii) Amber wastes that are not considered hazardous under U.S. na tional procedures as defined in
§262.80(a), bu t a re con sidered ha zardous by an OECD Member country ar e subje ct to th e Ambe r contro |
procedures in the OECD Member country that ¢ onsiders the w aste hazardous. All responsib ilities of the U.S.
importer/exporter shift to the importer/exporter of the OECD Member country that considers the waste hazardous
unless the parties make other arrangements through contracts.

Note to Para graph (a)(2): Some wa stes su bject to th e Amber co ntrol procedures arenot listedor
otherwise identified as hazardous under RCRA, and therefore are not subject to the Amber control procedures of
this subpart. Regardless of the st atus of the waste under RCRA. however, other Federal environmental statutes
(e.q., the Toxic Sub stances Control Act) re strict certain waste imports or expo rts. S uch restrictions continue to
apply with regard to this subpart.

(3) Procedures for mixtures of wastes.

(i) A Green waste that is mixed with one or more other Green wastes such that the resulting mixture
is not considered hazardous under U.S. national procedures as defined in §262.80(a) shall be subject to the Green
control procedures, provided the composition of this mixture does not impair its environmentally sound recovery.

Note to Pa ragraph (a )(3)(i): The re gulated co mmunity sho uld note th at some OECD Mem ber
countries may require, by domestic law, that mixtures of different Green wastes be subject to the Amber control
procedures.

(ii) A Green waste thatis m ixed with one or m ore Amber wastes, in _any amount, de minimis or
otherwise, or a mixture of two or more A mber w astes. s uch t hat the r esulting wa ste m ixture is ¢ onsidered
hazardous under U.S. national procedures as defined in §262.80(a) are subject to the Amber control procedures,
provided the composition of this mixture does not impair its environmentally sound recovery.

Note to Pa ragraph ( a)(3)(ii): The re gulated com munity sho uld n ote that som e OECD Mem ber
countries may require, by domestic law, that a mixture of a Green waste and more than a de minimis amount of an
Amber waste or a mixture of two or more Amber wastes be subject to the Amber control procedures.

(4) Wastes not yet assigned to an OECD waste list are eligible for transboundary movements, as follows:

(i) Ifsuch wastes are considered ha zardous un der U.S. na tional pr ocedures as de fined in
§262.80(a). such wastes are subject to the Amber control procedures.

(ii) If such wastes ar e n ot con sidered hazardous under U.S. national p rocedures as definedin
§262.80(a). such wastes are subject to the Green control procedures.

(b) General conditions applicable to transboundary movements of hazardous waste:

(1) The waste must be destined for recovery operations at a facility that, under applicable domestic law, is
operating or is authorized to operate in the importing country:

(2) The tra nsboundary mo vement mu st be in comp liance with ap plicable inter national tra nsport
agreements; and

Note to Par agraph (b)(2): These international agreements include, but are not limited to, the Chicago
Convention (1944), ADR (1957). ADNR (1970). MARPOL Convention (1973/1978), SOLAS Convention (1974),
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IMDG Code (1985). COTIF (1985), and RID (1985).

(3) Any transit of waste through a non-OECD Member country must be conducted in compliance with all
applicable international and national laws and reqgulations.

(c) Provisions relating to re-export for recovery to a third country:

(1) Re-export of wastes subject to the Amber control procedures from the United States, as the country of
import, to a thir d country listed in §262.58(a)(1) may occur only after an exporter in th e United States provides
notification to and obtains consent from the competent authorities in the third country, the original country of export,
and any transit countries. The notification must comply with the notice and consent procedures in §262.83 for all
countries concerned and the original country of export. The competent authorities of the original country of export,
as well as the competent authorities of all other countries concerned have thirty (30) days to object to the proposed
movement.

(i) The thirty (30) day period begins once the competent authorities of both the initial country of export
and new country of import issue Acknowledgements of Receipt of the notification.

(ii) The transboundary movement may commence if no objection has been lodged after the thirty (30)
day period has passed or immediately after written consent is received from all relevant OE CD importing and
transit countries.

(2) Inthe case of re- export of Ambe r wastes to a country other than th ose listed in § 262 .58(a)(1),
notification to and consent of the competent authorities of the original OECD Member country of export and any
OECD Member countries of trans itis required as specified in p aragraph (c)(1) of th is section, in add ition to
compliance with all international agreements and arrangements to which the first importing OECD Member country
is a party and all applicable regulatory requirements for exports from the first country of import.

(d) Duty to return or re-export wastes subject to the Amber control procedures.

When a tra nsboundary movement of wastes su bject to the Amber control procedures cannot be completed in
accordance with the terms of the contract or the consent(s) and alter native arrangements cannot be made to
recover the waste in an environmentally sound manner in the country of import, the waste must be returned to the
country of expor t or re-exported to a thir d country. The provisions of paragraph (c) of this section apply to any
shipments to be re-exported to a third country. The following provisions apply to shipments to be returned to the
country of export as appropriate:

(1) Return from the United States to the country of export: The U.S. im porter must inform EPA at the
specified address in §262.83(b)(1)(i) of the need to return the shipment. EP A will then inform the ¢ ompetent
authorities of the coun tries of export and transit, citing the reason(s) for returning the waste. The U.S. importer
must complete the return within ninety (90) days from the time EPA informs the country of export of the need to
return the waste, unless in formed in writing by EP A of another timeframe agreed to by th e concerned Member
countries. If the return ship ment will cross any transit ¢ ountry, the return shipment may only occur af ter EPA
provides notification to and obtains consent from the competent authority of the country of transit, and provides a
copy of that consent to the U.S. importer.

(2) Return from the country of import to the United States: The U.S. exporter must provide for the return of
the hazardous waste shipment within ninety (90) days from the time the country of import informs EPA of the need
to return the waste or such other period of time as the concerned Member countries agree. The U.S. exporter must
submit an exception report to EPA in accordance with §262.87(b).

(e) Duty to return wastes subject to the Amber control procedures from a country of transit. When a
transboundary m ovement of wa stes su bjectto t he Amber contr ol pr ocedures does not comp |y with the
requirements of the notification and movement document s or otherwise ¢ onstitutes illegal shipment, and if
alternative arrangements cannot be made to recover these wastes in an environmentally sound manner, the waste
must be returned to the country of export. The following provisions apply as appropriate:

(1) Return from the United States (as country of transit) to the country of export: The U.S. transporter must
inform EPA at the specified address in §262.83(b)(1)(i) of the need to return the shipment. EPA will then inform the
competent authority of the country of export, citing the reason(s) for returning the waste. The U.S. transporter must
complete the return within ninety (90) days from the time EPA informs the country of export of the need to return
the waste, unless informed in writing by EPA of another timeframe agreed to by the concerned Member countries.

(2) Return from the country of transit to the United States (as country of export): The U.S. exporter must
provide for the re turn of th e ha zardous waste ship ment within n inety (9 0) days fr om th e time the co mpetent
authority of the country of transit informs EPA of the need to return the waste or such other period of time as the
concerned Member countries agree. The U.S. exporter must submit an exception report to EPA in accordance with
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§ 262.87(b).

(f) Requirements for wastes destined for and received by R12 and R13 facilities. The tr ansboundary
movement of wa stes de stined for R12 a nd R13 ope rations must comp ly with all Amb er control procedures for
notification and consent as setfo rthin § 2 62.83 and for the mo vement documentas setfor thin § 262 .84.
Additional responsibilities of R12/R13 facilities include:

(1) Indicating in the notification document the foreseen recovery facility or facilities where the subsequent
R1— R11 recovery operation takes place or may take place.

(2) Within three (3) days of the receipt of the wastes by the R12/R13 recovery facility or facilities, the
facility(ies) shall return a signed copy of the movement document to the exporter and to the competent authorities
of the countries of export and import. The facility(ies) shall retain the original of the movement document for three
(3) years.

(3) As soon as possible, but no later than thirty (30) days after the completion of the R12/R13 recovery
operation and no later th an one (1) calendar year following the rec eipt of the waste, the R 12 or R13 fac ility(ies)
shall send a certificate of recovery to the foreign exporter and to the competent authority of the country of export
and to the Office of Enforcement and Compliance Assurance, Office of Federal Activities, International Compliance
Assurance Division (2254A), Environmental Protection Agency, 1200 Pennsylvania Avenue, NW. Washington, DC
20460, by mail, email without digital signature followed by mail, or fax followed by mail.

(4) When an R12/R13 recovery facility delivers wastes for recovery to an R1—-R11 recovery facility located
in the country of imp ort, it sh all obtain as so on as possible. but no la ter than one (1) calendar year following
delivery of the waste, a certif ication from the R1-R 11 facility that recovery of the wastes at that facility has been
completed. The R12/R13 facility must promptly transmit the applicable certification to the competent authorities of
the countries of import and export. identifying the transboundary movements to which the certification pertain.

(5) When an R12/R13 recovery facility delivers wastes for recovery to anR1-R11 recovery facility located:

(i) In the initial country of export, Amber control procedures apply. including a new notification:;

(ii) In a third country other than the initial country of export, Amber control procedures apply. with the
additional provision th at the competent authority of the initial country of  export shall also be notified of the
transboundary movement.

(g) Laboratory analysis exemption. The tran sboundary move ment of an Amber waste is e xempt from the
Amber control procedures if it is in certain quantities and destined for laboratory analysis to assess its physical or
chemical characteristics, or to determine its suitability for recovery operations. The quantity of such waste shall be
determined by th e min imum g uantity rea sonably nee ded to per form the ana lysis in ea ch p articular ca se
adequately, but in no case exceed twenty-five kilograms (25 kg). Waste destined for laboratory analysis must still
be appropriately packaged and labeled.

(h) Notification and Copies to the State of Delaware. Any person submitting information to EPA in accordance
with the requirements of this section must also submit copies to the DNREC Secretary at the same time.

§ 262.83 Notification and consent.

(a) Applicability. Consent must be obtained from the competent authorities of the relevant OECD countries of
import and transit prior to exporting hazardous w aste destined for recovery o perations subject to this subpart.
Hazardous wastes subject to the Amber control procedures are subject to the requirements of paragraph (b) of this
section; and wastes not identified on any list are subject to the requirements of paragraph (c) of this section.

(b) Amber wastes. Exports of hazardous wastes from the United States as described in § 262.80(a) that are
subject to the Amb er control p rocedures a re pr ohibited unless th e notifica tion and consent requirements of
paragraph (b)(1) or paragraph (b)(2) of this section are met.

(1) Transactions requiring specific consent:

(i) Notification. At lea st forty-five (4 5) days priorto co mmencement of e ach tr ansboundary
movement, the expo rter must provide written notification in English of the proposed transboundary movement to
the Of fice o f Enforcement and Com pliance Assura nce, Of fice of Federal Activitie s. In ternational Compliance
Assurance Division (2254A), Environmental Protection Agency, 1200 Pennsylvania Avenue, NW., Washington, DC
20460, with the wo rds “Attention: OECD Expo rt No tification” pr ominently displayed o n the e nvelope. This
notification must include all of the information identified in paragraph (d) of this section. In cases where wastes
having similar p hysical and chemical characteristics, th e same United Na tions cl assification, the same R CRA
waste codes. and are to be sent periodically to the same recovery facility by the same exporter, the exporter may
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submit one general notification of intent to export these wastes in multiple shipments during a period of up to one
(1) year. Even when a general notification is used for multiple shipments, each shipment still must be accompanied
by its own movement document pursuant to §262.84.

(i) Tacit consent. If no objection has bee n lodg ed by any cou ntries concer ned (i.e., exporting.
importing. or transit) to a notification provided pursuant to paragraph (b)(1)(i) of this section within thirty (30) days
after the date of issuance of the Acknowledgement of Receipt of notification by the competent a uthority of the
country of import, the transboundary movement may commence. Tacit consent expires one (1) calendar year after
the close of the thirty (30) day period; re-notification and renewal of all con sents is required for exports after that
date.

(i) Written consent. If the com petent authorities of all the relevant OECD importing _and transit
countries pr ovide written co nsent in a pe riod less than th irty (30) da ys, the tr ansboundary movement may
commence immediately after all necessary consents are received. Written consent expires for each relevant OECD
importing and tra nsit country one (1) calendar year after the d ate of that cou ntry’s co nsent u nless othe rwise
specified; re-notification and renewal of each expired consent is required for exports after that date.

(2) Transboundary movements to facilities pre-approv ed by the competent authorities of the importing
countries to accept specific wastes for recovery:

(i) Notification. The e xporter must pr ovide EP A a no tification th at con tains a Il the infor mation
identified in paragraph (d) of this section in English, at least ten (10) days in advance of commencing shipment to a
preapproved facility. The notification must indicate that the recovery facility is preapproved. and may apply to a
single s pecific shipment or to multiple ship ments as describ _ed in paragraph ( b)(1)(i) of this sectio n. This
information must be sent to the Office of En forcement and Compliance Assurance, Office of Federal Activities.
International Comp liance Assurance Division (2254A). Environmental Pr otection A gency, 1200 P ennsylvania
Avenue, NW ., W ashington. DC 20460, with the words * ‘OECD Export Notification— Pre-approved Fac ility”
prominently d isplayed on the e nvelope. Gene ral no tifications that ¢ over multiple shipment s as described in
paragraph (b)(1)(i) of this section may cover a period of up to three (3) years. Even when a general notification is
used for multiple shipments, each shipment still must be accompanied by its own movement document pursuant to

§262.84.

(i) Exports to pre-approved facilities may take place after the elapse of seven (7) working days from
the issuance of an Acknowledgement of Receipt of the notification by the competent authority of the country of
import u nless th e expo rter has re ceived in formation in dicating tha t the co mpetent autho rity of any co untries
concerned objects to the shipment.

(c) Wastes not covered in the OECD Green and Amber lists. Wastes destined for recovery operations, that
have not been assigned to the OECD Green and Amber lists, incorporated by reference in §262.89(d). but which
are considered hazardous under U.S. national procedures as defined in §262.80(a). are subject to the notification
and consent requirements established for the Amber control procedures in accordance with paragraph (b) of this
section. Wastes destined for recovery operations, that have not been assigned to the OECD Green and Amber lists
incorporated by re ference in §2 62.89(d). and are not co nsidered hazardous under U.S. national procedures as
defined by §262.80(a) are subject to the Green control procedures.

(d) Notifications submitted under this section must include the information specified in paragraphs (d)(1)
through (d)(14) of this section:

(1) Serial number or other accepted identifier of the notification document;

(2) Exporter name and EPA identification number (if applicable), address, telephone, fax numbers, and
email address;

(3) Importing recovery facility name, address, telephone, fax numbers, e-mail address, and technologies
employed:

(4) Importer name (if not the owner or operator of the recovery facility), address, telephone, fax numbers,
and email addres s; w hether the importer w ill en gage in waste exc hange recove ry operation R12 or waste
accumulation recovery operation R13 prior to delivering the waste to the final recovery facility and identification of
recovery operations to be employed at the final recovery facility;

(5) Intended transporter(s) and/or their agent(s); address. telephone, fax, and e-mail address;

(6) Country of export and relevant competent authority, and point of departure:

(7) Countries of transit and relevant competent authorities and points of entry and departure;

(8) Country of import and relevant competent authority, and point of entry;

(9) Statement of whether the notification is a single notification or a general notification. If general, include
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period of validity requested:

(10)Date(s) foreseen for commencement of transboundary movement(s);

(11)Means of transport envisaged:

(12)Designation of waste type(s) from the appropriate OECD list incorporated by reference in §262.89(d).
description(s) of ea ch waste type, estimated total quantity of each, RCR A waste co de, and the United Nations
number for each waste type:

(13)Specification of the recovery operation(s) as defined in §262.81.

(14)Certification/Declaration s igned by the exporter t hat states: | ¢ ertify th at t he a bove in formation is
complete and correctto the b est of my kn owledge. | al so c ertify that legally enforceable written co ntractual
obligations have been entered into. and that any applicable insurance or other financial guarantees are or shall be
in force covering the transboundary movement. Name: [l Signature: I Date: NI

Note to Paragraph (d)(14): The United States does not currently re quire financial assurance for these
waste shipments. However, U.S. expo rters may be a sked by other governments to pr ovide and certify to su ch
assurance as a condition of obtaining consent to a proposed movement.

(e) Certificate of Recovery. As soon as possible, but no later than thirty (30) days after the completion of
recovery and no later than one (1) calendar year following receipt of the waste, the U.S. recovery facility shall send
a certificate of recovery to the exporter and to the competent authorities of the countries of e xport and import by
mail, e-mail without a digital signature followed by mail, or fax followed by mail. The certificate of recovery shall
include a signed. written and dated statement that affirms that the waste materials were recovered in the manner
agreed to by the parties to the contract required under §262.85.

(f) Notification and Copies to the State of Delaware. Any person submitting information to EPA in accordance
with the requirements of this section must also submit copies to the DNREC Secretary at the same time.

§ 262.84 Movement document.

(@) All U.S. parties sub ject to the contract provisions of §262.85 must e nsure that a movement d ocument
meeting the conditions of paragraph (b) of this se ction accompanies e ach transboundary movement of wastes
subject to the Amber control procedures from the initiation of the shipment until it reaches the final recovery facility,
including cases in which the waste is stored and/or sorted by the importer prior to shipment to the fina | recovery
facility, except as provided in paragraphs (a)(1) and (2) of this section.

(1) For shipments of hazardous waste within the United States solely by water (bulk shipments only), the
generator must forward the movement document with the manifest to the last water (bulk shipment) transporter to
handle the waste in the United States if exported by water, (in accordance with the manifest routing procedures at
§262.23(c)).

(2) For rail shipments of hazardous waste within the United States which originate at the site of generation,
the generator must forward the movement document with the manifest (in accordance with the routing procedures
for the manifest in §262.23(d)) to the next non-rail transporter, if any. or the last rail transporter to handle the waste
in the United States if exported by rail.

(b) The movement document must include all information required under §262.83 (for notification), as well as
the following paragraphs (b)(1) through (b)(7) of this section:

(1) Date movement commenced:;

(2) Name (if not exporter), address. telephone, fax numbers, and e-mail of primary exporter:

(3) Company name and EPA ID number of all transporters:

(4) Identification (license, registered name or registration number) of means of transport, including types of
packaging envisaged;

(5) Any special precautions to be taken by transporter(s);

(6) Certification/declaration signed by the exporter that no objection to the shipment has been lodged. as
follows: | certify that the above information is complete and correct to the best of my knowledge. | also certify that
legally enforceable written contractual obligations have been entered into, that any applicable insurance or other
financial guarantees are or shall be in force covering the transboundary movement, and that:

1. All necessary consents have been received; OR

2. The shipment is directed to a recovery facility within the OECD area and no objection has been
received from any of the countries concerned within the thirty (30) day tacit consent period; OR

3. The shipment is directed to a recovery facility pre-approved for that type of waste within the OE CD
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area; such an authorization has not been revoked, and no objection has been received from any of the countries
concerned.

(Delete sentences that are not applicable)
Name: NI Signature: I Date: NI
(7) Appropriate signatures for each custody transfer (e.q., transporter, importer, and owner or operator of
the recovery facility).

(c) Exporters also must comply with the special manifest requirements of §262.54(a). (b). (c). (e). and (i) and
importers must comply with the import requirements of part 262, subpart F.

(d) Each U.S. person that has physical custody of the waste from the time the movement commences until it
arrives at the rec overy facility mu st sign the moveme nt doc ument (e.q., transporter, impo rter, an d o wner or
operator of the recovery facility).

(e) Within three (3) working days of the receipt of imports subject to this subpart, the owner or operator of the
U.S. recovery facility must send signed copies of the _movement doc ument to the exporter, to the Office of
Enforcement and Compliance Assurance, Office of Federal Activities, International Compliance Assurance Division
(2254A). Environmental Protection Agency. 1200 Pennsylvania Avenue, NW., Washington, DC 20460, and to the
competent authorities of the countries of export and transit. If the concerned U.S. recovery facility is a R1 2/R13
recovery facility as defined under §262.81. the facility shall retain the original of the movement document for three
(3) years.

(f) Notification and Copies to the State of Delaware. Any person submitting information to EPA in accordance
with the requirements of this section must also submit copies to the DNREC Secretary at the same time.

§ 262.85 Contracts.

(a) Transboundary movements of hazardous wastes subject to the Amb er control procedures are prohibited
unless they occur under the terms of a valid written contract, chain of contracts, or equivalent arrangements (when
the m ovement occ urs b etween parties co ntrolled by the sa me co rporate o r le gal en tity). Such co ntractsor
equivalent arrangements must be executed by the exporter and the owner or operator of the recovery facility, and
must specify responsibilitie s for each. Contract s or equivalent arra ngements are valid for the purposes of this
section only if persons assuming obligations under the contracts or equivalent arrangements have appropriate
legal status to conduct the operations specified in the contract or equivalent arrangements.

(b) Contracts or equivalent arrangements m ust sp ecify the name and EPA ID n umber, wh ere available, of
paragraph (b)(1) through (b)(4) of this section:

(1) The generator of each type of waste;

(2) Each person who will have physical custody of the wastes:

(3) Each person who will have legal control of the wastes: and

(4) The recovery facility.

(c) Contracts or equivalent arrangements must specify which party to the contract will assume responsibility for
alternate management of the wastes if their disposition cannot be carried out as described in the notification of
intent to export. In such cases, contracts must specify that:

(1) The pers on having actual poss ession or physic al control over the wastes will immediately inform the
exporter and the competent authorities of the countries of export and import and, if th e wastes are located in a
country of transit, the competent authorities of that country; and

(2) The person s pecified in the contract will assume responsibility for the adequate management of the
wastes in compliance with applicable laws and regulations including, if necessary, arranging the return of wastes
and, as the case may be, shall provide the notification for re-export.

(d) Contracts must s pecify that the im porter will provide the notification re quired in §262.82(c) prior to the re-
export of controlled wastes to a third country.

(e) Contracts or equivalent arrangements must include provisions for financial guarantees. if re quired by the
competent au thorities of any countries concerned, in accordance with applicable n ational or international law
requirements.

Note to Paragraph (e): Financial guarantees so required are intended to provide for alternate recycling,
disposal or other means of sound management of the wastes in cases where arrangements for the shipment and
the re covery op erations cannot be carried out as foreseen. The United States does not r equire su ch finan cial
guarantees at this time; howev er, some OECD Member ¢ ountries do. It is the respons ibility of the exporter to
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ascertain and comply with such requirements:; in some cases. transporters or importers may refuse to enter into the
necessary contracts absent specific references or certifications to financial guarantees.

(f) Contracts or equivalent arrangements must contain provisions requiring each contracting party to comply
with all applicable requirements of this subpart.

(9) Upon request by EPA, U.S. ex porters, importers , or recovery facilities must submit to EP A copies of
contracts, chain of contracts, or equivalent arrangements (when the movement occurs between parties controlled
by the same corporate or legal entity). Information contained in the contracts or equivalent arrangements for which
a claim of confidentiality is asserted in accordance with 40 CFR 2.203(b) will be treated as confidential and will be
disclosed by EPA only as provided in §260.2.

Note to Paragraph (g): Although the United States does not require routine submission of contracts at this
time, the OECD De cision allows Member co untries to impose such requirements. When other OECD Mem ber
countries require submission of p artial or complete copies of the contract as a condition to granting consent to
proposed movements, EPA will request t he required information; absent submission of such information, some
OECD Member countries may deny consent for the proposed movement.

§ 262.86 Provisions relating to recognized traders.

(a) A recognized trader who takes physical custody of a waste and conducts recovery operations (including
storage prior to recovery) is acting as the owner or opera tor of a recovery facility and must be s o authorized in
accordance with all applicable Federal and State laws.

(b) A recognized trader acting as an e xporter or importer for transboundary shipments of waste must comply
with all the requirements of this subpart associated with being an exporter or importer.

§ 262.87 Reporting and recordkeeping.

(a) Annual reports. For all waste mo vements sub ject to this su bpart, persons (e.g., exporters, re cognized
traders) who meet the definition of primary exporter in §262.51 or who initiate the movement documentation under
§262.84 shall file an annual report with the Office of Enforcement and Compliance Assurance, Office of Federal
Activities, Inter national Com pliance Assur ance Divisio n (2254A), En vironmental Protection Ag ency. 1 200
Pennsylvania Avenue, NW., Washington, DC 20460, no later than March 1 of each year summarizing the types,
quantities, frequency, and ultimate destination of all such hazardous waste exported during the previous calendar
year. (If the primary exporter or the person who initiates the movement document under § 262.84 is required to file
an annual report for waste exports that are not covered under this subpart, he may include all export information in
one report provided th e following information on ex ports of w aste d estined for re covery w ithin th e d esignated
OECD Me mber cou ntries is con tained in a sep arate se ction.) Such report s shall include all of the following
paragraphs (a)(1) through (a)(6) of this section specified as follows:

(1) The EPA identification number, name, and mailing and site address of the exporter filing the report;

(2) The calendar year covered by the report;

(3) The name and site address of each final recovery facility:

(4) By final recovery facility, for each hazardous waste exported, a description of the hazardous waste, the
EPA hazardous waste number (from part 261, subpart C or D), designation of waste type(s) and applicable waste
code(s) from the appropriate OECD wa ste list in corporated by reference in § 262.89(d). DOT hazard class, the
name and U.S. EP A ide ntification num ber (whe re applicable) for ea ch tr ansporter used . the total amo unt of
hazardous waste shipped pursuant to this subpart, and number of shipments pursuant to each notification;

(5) In even numbered years, for each hazardous waste exported, except for hazardous waste produced by
exporters of greater than 100kg but less than 1.000kg in a calendar month, and except for hazardous waste for
which information was already provided pursuant to §262.41:

(i) A de scription of the efforts undertaken during the year to reduce the volume and toxicity of th e
waste generated; and

(ii) A description of the changes in volume and toxicity of the waste actually achieved during the year in
comparison to previous years to the extent such information is available for years prior to 1984; and

(6) A certification signed by the person acting as primary exporter or initiator of the movement document
under §262.84 that states: | certify under penalty of law that | have personally ex amined and am familiar with the
information su bmitted in this an d all attached do cuments, a nd th at ba sed on my in quiry of those i ndividuals
immediately responsible for obtaining the information, | believe that the submitted information is true, accurate, and
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complete. | am aware that there are significant penalties for submitting false information including the possibility of
fine and imprisonment.

(b) Exception reports. Any person who meets the definition of primary exporter in §262.51 or who initiates the
movement document und er §26 2.84 must file an exce ption report in lie u of th e re quirements of §2 62.42 (if
applicable) with the Office of En forcement and Compliance Assurance, Office of Federal Activities, International
Compliance As surance Division (2 254A), Envir onmental Prote ction Agen cy. 1 200 Penn sylvania A venue, NW .,
Washington, DC 20460, if any of the following occurs:

(1) He has not received a copy of the RCRA hazardous wa ste ma nifest (if ap plicable) signed by the
transporter identifying the point of departure of the waste from the United States, within forty-five (45) days from the
date it was accepted by the initial transporter:;

(2) Within ninety (90) days from the date the waste was accepted by the initial transporter, the exporter has
not received written confirmation from the recovery facility that the hazardous waste was received;

(3) The waste is returned to the United States.

(c) Recordkeeping.

(1) Persons who meet the definition of primary exporter in §262.51 or who initiate the movement document
under §262.84 shall keep the following records in paragraphs (c)(1)(i) through (c)(1)(iv) of this section:

(i) A copy of each notification of intent to export and all written consents obtained from the competent authorities of
countries concerned for a period of at least three (3) years from the date the hazardous waste was accepted by the
initial transporter:

(ii) A copy of each annual report for a period of at least three (3) years from the due date of the report;

(i) A c opy of any exceptio n reports and a c opy of each confirmation of deli very (i.e., movement
document) sent by the recove ry facility to the ex porter for at least three (3) years from the date the hazardous
waste was accepted by the initial transporter or received by the recovery facility, whichever is applicable; and

(iv) A copy of each certificate of recovery sent by the recovery facility to the exporter for at least three
(3) years from the date that the recovery facility completed processing the waste shipment.

(2) The periods of retention referred to in this section are extended automatically during the course of any
unresolved enforcement action regarding the regulated activity or as requested by the Administrator.

(3) A copy of the annual and/or exception reports must be sent to the DNREC Secretary.

§ 262.88 Pre-approval for U.S. recovery facilities [Reserved].

§ 262.89 OECD waste lists.

(a) General. For the pu rposes of this subp art, a waste is consid ered hazardous un der U.S. national

procedures, and hence subject to this subpart, if the waste:

(1) Meets the Federal definition of hazardous waste in 40 CFR §261.3; and

(2) Is subject to either the Federal RCRA man ifesting re quirements at 40 CFR part 262, subpart B, the
universal waste management standards of part 273, or the export requirements in th e spent le ad-acid battery
management standards of part 266, subpart G.

(b) If a waste is hazardous under paragraph (a) of this section, it is subject to the Amber control procedures,
regardless of whether it appears in Appendix 4 of the OECD Decision, as defined in §262.81.

(c) The appropriate control procedures for hazardous wastes and hazardous waste mixtures are addressed in
262.82.

(d) The OECD waste lists, as set forth in Annex B (‘ ‘Green List”) and Annex C (‘ ‘Amber List”) (colle ctively
“OECD waste lists”) of the 2009 “Guidance Manual for the Implementation of Council Decision C(2001)107/FINAL,
as Amended, on the Con trol of T ransboundary Movements of Wastes Destined for Recovery Op erations,” are
incorporated by reference. This incorporation by reference was approved by the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR part 51. This material is incorporated as it exists on the date of the
approval and a notic e of any change in these material s will be published in the Federal Register. The materials
are available for inspection at: the U.S. Environmental Protection Agency, Docket Center Public Reading Room,
EPA West, Room 3334, 1301 Constitution A venue NW., Washington, DC 20004 (Docket# EPA-HQ-RCRA-
2005—-0018) or _at the Nation al Archives and Records Administration (NARA). and may be ob_tained from the
Organization for Economic Coo peration an d Develo pment, En vironment Dir ectorate, 2 r ue Andre” Pa scal, F—
75775 Paris Cedex 16, France. For information on the availability of this material at NARA, call 202—-741-6030, or
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go to: http://www.archives.qov/ federal-register/cfr/ibr-locations.html. To co ntact the EP_ A Docket Cen ter Public
Reading Room, call (202) 566— 1744. To contact the OECD. call +33 (0) 1 45 24 81 67.

* k% % % %

PART 263—STANDARDS APPLICABLE TO TRANSPORTERS OF HAZARDOUS WASTE

§ 263.10 Scope.

* % % % %

(d) A transporter of hazardous waste subject to the Federal manifesting requirements of 40 CFR Part 262, or
subject to the waste management standards of Part 273, that is being imported from or exported to any of the
countries listed in §262.58(a)(1) for purposes of recovery is subje ctto this Subpart and to a Il other r elevant
requirements of Subpart H of Part 262, including, but not limited to, §262.84 for traeking movement documents.

* % % % %

PART 264—STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL FACILITIES

§ 264.12 Required notices.
(a) * % %
(2) The owner or operator of a recovery facility that has arranged to receive hazardous waste subject to
Part 262, Subpart H must provrde a copy of the #ae!«ng movement document bearmg all requrred signatures to the

forelqn exporter; to the Office of Enforcement and Comollance Assurance Ofﬂce of Federal Actlvrtres Internatroa

Compliance As surance Div ision (2254A). Envir onmental Pro tection Agen cy, 1200 Penn sylvania Avenue, NW .,
Washington, DC 20460; and to the competent authorities of all other concerned countries within three (3) working
days of receipt of the shipment. The original of the signed traekirg movement document must be maintained at the
facility for at least three (3) years. In addition, such owner or operator shall, as soon as possible, but no later than
thirty (30) days after the completion of recovery and no later than one (1) calendar year following the receipt of the
hazardous wa ste, send a certificate of recovery to the foreign exporter and to the com petent authority of the
country of export and to EPA’s Office of Enforcement and Compliance Assurance at the above address by mail, e-
mail without a digital signature followed by mail, or fax followed by mail.

(3) A-copy-ofthesighred tracking meovement docsument-mustalse-be-submitted-to-the- DNREGC-Seeretary
Any person submitting information to EPA in accordance with the requirements of this section must also submit
copies to the DNREC Secretary.

* k k k %

§ 264.71 Use of manifest system.
(a) * % %
(3) If a facility receives hazardous waste imported from a foreign s ource, the receiving facility must mail a
copy o fthe manifest and docum entation con firming EPA’s consent to th e imp ort of ha zardous waste to the

foIIowrng address wrthln 30 days of delrvery Mtematrenakeemphanee—Ass&Fanee—DHﬁsmn—QFN—QEGA—%A-)—

29469 Offlce of Enforcement and Co molrance Assu rance, Offrce of F ederal Actlvrtles Internatlonal Co molrance

Assurance Division (2254A). Environmental Protection Agency. 1200 Pennsylvania Avenue, NW., Washington, DC
20460.

* %k % k% %
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(d)(1) Within three working days of the receipt of a shipment subject to Part 262, Subpart H, th e owner or
operator of the facility must prowde a copy of the tracking movement document bearlng all requrred srgnatures to
the neﬂﬂer exporter to the Of

20460 Offlce of Enforcement and Co mpllance Assurance Offlce of Federal Actrvrtles Internatlonal Compllance
Assurance Division (2254A), Environmental Protection Agency, 1200 Pennsylvania Avenue, NW., Washington, DC
20460, and to competent authorities of all other concerned countries. The original copy of the traekirg movement
document must be maintained at the facility for at least three (3) years from the date of signature.

(2) A-copy-ofthesigned tracking movement
Any person submitting information to EPA in accordance with the requirements of this section must also sub m|t
copies to the DNREC Secretary.

* % % % %

PART 265—INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND DISPOSAL FACILITIES

§ 265.12 Required notices.
(a) * % %
(2) The owner or operator of a re covery facility that has arranged to receive hazardous w aste subject to
Part 262, Subpart H must provide a copy ofthe traeking movement document beanng aII requwed S|gnatures to the
netifier fo reign exporter to the :

Washmgten—DG—ZQA—@QOf flce of Enforcement and Compllance Assur ance, Of fice of Federal Act|V|t|es

International Comp liance Assurance Division (2254A). Environmental Pr otection A gency. 1200 P ennsylvania
Avenue, NW., Washington, DC 20460 and to the competent authorities of all other concerned countries within three
(3) working days of receipt of the shipment. The original of the sig ned traekirg movem ent document must be
maintained at the facility for at least three (3) years._In addition, such owner or operator shall, as soon as possible,
but no later than thirty (30) days after the completion of recovery and no later than one (1) calendar year following
the re ceipt of the hazardous waste. send a certificate of recovery to th e foreign exporter and to th e competent
authority of the country of e xport and to EPA’s Office of Enforcement and Compliance Assurance at the above
address by mail, e-mail without a digital signature followed by mail, or fax followed by mail.

(3) Acepy-ofthesighed tracking meverment documentmustalse-be-submittedtothe DPNREC-Seeretans
Any person submitting information to EPA in accordance with the requirements of this section must also submit
copies to the DNREC Secretary.

* % % % %

§ 265.71 Use of manifest system.
(a) * % %
(3) If a facility receives hazardous waste imported from a foreign s ource, the receiving facility must mail a
copy o f the m anifest and docum entation confir ming EPA's consent to th e imp ort of ha zardous waste to the

foIIowmg address W|th|n 30 days of dellvery Lntematrenat—@e#&ranee—Assuranee—Bw—rsten—GFA%@EGA—éZQé%—

29469 Off|ce of Enforcement and Co mpllance Assurance Offlce of Federal Act|V|t|es Internat|onal Compllance

Assurance Division (2254A). Environmental Protection Agency. 1200 Pennsylvania Avenue, NW., Washington, DC
20460.

* k k k %

(d)(1) Within three (3) working days of the receipt of a shipment subject to Part 262, Subpart H, the owner or
operator of the faC|I|ty must prowde a copy of the tracking movement document bearlng all requwed S|gnatures to
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20460 Office of Enforcement and Compliance Assurance, Office of F ederal Activities, International Co mpliance

Assurance Division (2254A). Environmental Protection Agency. 1200 Pennsylvania Avenue, NW., Washington, DC

20460, and to competent authorities of all other concerned countries. The original copy of the-+traekirg movement
document must be maintained at the facility for at least three (3) years from the date of signature.
(2) A-copy-ofthesighred tracking meovement dosument-mustalso-be-submitted-to-the DPNREC - Seeretary

Any person submitting information to EPA in accordance with the requirements of this section must also submit

copies to the DNREC Secretary.

* % % % %

PART 266—STANDARDS FOR THE MANAGEMENT OF SPECIFIC HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE MANAGEMENT FACILITIES

In § 266.80(a) the table is revised to read as follows:
§ 266.80 Applicability and requirements.

(a)***

If your batteries * * *

And if you * * *

Then you * * *

And you * **

(1) Willb ere claimed
through rege  neration
(such as by el ectrolyte
replacement).

are exempt from Parts 262 (except for § 262.11),
263,26 4,26 5,26 6, 268,12 2,1 24 of these
regulations, a nd the n otification requirements at
sections 6306 and 6307 of Del.C., Chapter 63.

are su bjectto Parts 261
and 26 2.1 of these
regulations.

(2) Willb e re claimed
otherth anth rough
regeneration.

ect,
rt

generate, coll
and/or transpo
these batteries.

are e xempt fro m Par ts 262 (e xceptfor §

262.11), 26 3, 264, 26 5, 266, 12 2, 124 of
these r egulations, an d then otification
requirements at sections 63 06 and 6307 of
Del.C., Chapter 63.

are su bjectto Parts 261
and 262 .11, and applicable
provisions under Part 268.

(3)Willb ere claimed
otherth anth rough
regeneration.

store th ese
batteries bu t you
aren't the reclaimer.

are e xempt fro m Par ts 262 (e xceptfor §
262.11), 26 3, 264, 26 5, 266, 12 2, 124 of
these regulations, and the provisions under
notification re quirements at sections 63 06
and 6307 of Del. C., Chapter 63.

are subje ctto Pa rts 26 1,
262.11, and applicable Part
268.

(4) Willb e re claimed
otherth anth rough
regeneration.

store th ese
batteries before you
reclaim them.

must comp Iy with  §266.80(b)and as
appropriate ot herre gulatory pr ovisions
described in §266.80(b).

are subje ctto Pa rts 26 1,
262.11,an dap plicable
provisions under Part 268.

(5) Willb e re claimed
otherth anth rough
regeneration.

don't store these
batteries before you
reclaim them.

are e xempt fro m Par ts 262 (e xceptfor §

262.11), 26 3, 264, 26 5, 266 , 12 2, 124 of
these r egulations, an d then ofification
requirements at sections 63 06 and 6307 of
Del.C., Chapter 63.

are subje ctto Pa rts 26 1,
262.11,an dap plicable
provisions under Part 268.
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(6) Willb ereclai med
through re generation or
any other means.

export th
batteries for
reclamation in
foreign country.

ese

a

are exempt from parts 263, 264 , 265, 266, 26 8,

122, 124 of these regulations, and the notification
requirements at sections 6306 and 6307 of Del.C.,

are subject to part 261 and
§262.11. and either must

comply with part 262,

Chapter 63. Y ou are also exempt from p art 262,

subpart H (if shi pping to

except for 262 .11, and except for the applicable

one of the OECD coun tries

requirements in either: (1) part 262 subp art H; or

specified in § 262.58(a)(1)).

(2) 262.53  “Notification of Intent to Export,

or must:

262.56(a)(1) throug h (4)(6)and (b ) “Annual

(a)  Comply with the

Reports,” and 262.57 “Recordkeeping”.

requirements ap plicable to
a__primary exporter in

262.53.262 .56(a) (1)
through (4), (6). and (b) and
262.57; and

(b) Export these batteries
only u pon conse nt of the
receiving country and in
conformance with the EPA
Acknowledgement of
Consent as defin edin

subpart E of part 262 of this

chapter; and
(c) Provide a copy of the

EPA Acknowledgment  of
Consent for the shipment to
the transp orter tran sporting
the shipment for export.

(7) Willb ereclai med
through re generation or
any other means.

Transport th

ese

batteries in the U.S.
to e xport the m for

reclamation in
foreign country.

a

are exempt from parts 263, 264, 265, 266, 268,

122, 124 of these regulations, and the notification
requirements at sections 6306 and 6307 of Del.C.,

must comply with

applicable requ irements in
part 262,su bpartH (if

Chapter 63.

shippingto  one of the
OECD coun tries specified
in 2 62.58(a)(1)), o r must
comply with the following:
(a) you may not accept a
shipment i f you kn ow the
shipment does not conform
to the EP A
Acknowledgment of
Consent;

(b) you must ensure that a
copy of the EPA
Acknowledgment of
Consent accomp anies the

shipment; and
(c) y ou must ens ure that

the shipment is delivered to
the faci lity desig nated b y
the personi nitiating the

shipment.

* k k k %

AMENDMENT 2: Uniform Manifest corrections

Delaware is proposing to adopt the following amendment which is required by the federal EPA. The original
federal amendment is described in Federal Register volume 75 pages 12989-13009 (March 18, 2010).
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PART 262—STANDARDS APPLICABLE TO GENERATORS OF HAZARDOUS WASTE

§ 262.23 Use of the manifest.

* % % % %

(f) For rejected shipments of hazardous waste or container residues contained in n on-empty containers that
are returned to the generator by the designated facility (following the procedures of §8§264.72(f) or §§265.72(f)),
the generator must:

(1) Sign either:
(i) Item 20 of the new manifest if a new manifest is used for the returned shipment; or
(i) Item 18c of the original manifest if the original manifest is used for the returned shipment;
(2) Provide the transporter a copy of the manifest;
(3) Within 30 days of delivery of the rejected ship ment or container resid ues co ntained in no n-empty
containers, send a copy of the manifest to the designated facility that returned the shipment to the generator ; and
(4) Retain at the generator’s site a copy of each manifest for at least three years from the date of delivery.

* % % * %

§ 262.42 Exception reporting.

* k k k%

(c) For rejected shipments of hazardous waste or container residues contained in no n-empty containers that
are forwarded to an alternate fac ility by a designated facility using a new manifest (following the procedures of
§8§264.72(e)(1) through (6) or §§265.72(e)(1) through (6) ). the generator must comply with th e requirements of
paragraph (a) and (b) of this section, as applicable, for the shipment forwarding the material from the designated
facility to the alternate facility instead of for the shipment from the generator to the designated facility. For purposes
of paragraph (a) or (b) of this section for a shipment forwarding such waste to an alternate facility by a designated
facility:

(1) The copy of the manifest received by the generator must have the handwritten signature of the owner
or operator of the alternate facility in place of the signature of the owner or operator of the designated facility, and

(2) The 35/45-day timeframes begin the date the waste was accepted by the initial transporter forwarding
the hazardous waste shipment from the designated facility to the alternate facility.

* k k k %

PART 264—STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL FACILITIES

§ 264.72 Manifest discrepancies.

* % % % %

(e) Except as provided in paragraph (e)(7) of this section, for full or partial load rejections and residues that are
to be sent off-site to an alternate fa cility, the facility is required to prep are a new manifest in accordance with §
262.20(a) of this chapter and the following instructions:

(1) Write the generator’s U.S. EPA ID number in Item 1 of the new manifest. Write the generator’s name
and mailing address in Item 5 of the new manifest. If the mailing address is different from the generator ’s site
address, then write the generator’s site address in the designated space for Item 5.

(2) Write the name of th e alternate designat ed facility and the fac ility’s U. S. EP A ID number in the
designated facility block (Item 8) of the new manifest.

(3) Copy the m anifest tracking number found in Item 4 of the o |d manifest to the S pecial Handling and
Additional Information Block of the new manifest, and indicate that the shipment is a residue or rejected waste from
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the previous shipment.

(4) Copy the manifest tracking number found in Ite m 4 of the new manifest to the manifest reference
number line in the Discrepancy Block of the old manifest (ltem 18a).

(5) Write the DOT description for the rejected load or the residue in ltem 9 (U.S. DOT Description) of the
new manifest and write the container types, quantity, and volume(s) of waste.

(6) Sign the Generator’s/Offeror’s Certification to certify, as the offeror of the shipment, that the waste has
been properly packaged, marked and labeled and is in proper condition for transportation, and mail a facility-signed
copy of the manifest to the generator identified in Item 5 of the new manifest.

(7) For full load rejections that are made while the transpor ter remains pres ent at the facility, the facility
may forward the rejected shipment to the alternate facilit y by completing Iltem 18b of the original manifest and
supplying the information on the next destination facility in the Alternate Facility sp ace. The facility must retain a
copy of th is manifest for its re cords, and then give the remaining co pies of th e manifest to the transporter to
accompany the shipment. If the original manifest is not used, then the facility must use a new manifest and comply
with paragraphs (e)(1), (2), (3), (4), (5), and (6) of this section.

* k *k % %

(f) Except as provided in paragraph (f)(7) of this section, for rejected wastes and residues that must be sent
back to the generator , the facility is required to prep are a new manifest in accordance with § 262.20(a) of this
chapter and the following instructions:

(1) Write the facility’s U.S. EPA ID number in Iltem 1 of the new manifest. W rite the facility ’'s name and
mailing address in ltem 5 of the new manifest. {the-desighrated-facilitys-site-address-is-differentthenwrite-the-site
addressin-the-spaece-inHem-5- If the mailing address is dif ferent from th e facility’s site address , then write the
facility’s site address in the designated space for Item 5 of the new manifest.

(2) Write the name of the initial generator and the generator’s U.S. EPA ID number in the designated
facility block (Item 8) of the new manifest.

(3) Copy the m anifest tracking number found in Item 4 of the o Id manifest to the S pecial Handling and
Additional Information Block of the new manifest, and indicate that the shipment is a residue or rejected waste from
the previous shipment.

(4) Copy the manifest tracking number found in Ite m 4 of the new manifest to the manifest reference
number line in the Discrepancy Block of the old manifest (Item 18a).

(5) Write the DOT description for the rejected load or the residue in ltem 9 (U.S. DOT Description) of the
new manifest and write the container types, quantity, and volume(s) of waste.

(6) Sign the Ge nerator’s/Offeror’s Certification to certify, as offeror of the shipment, that the waste has
been properly packaged, marked and labeled and is in proper condition for transportation.

(7) For full load rejections that are made while the transporter remains at the facility, the facility may return
the shipment to the ge nerator with the original manifest by comp leting Item 1 8a and 18b of the manifest and
supplying the generator’s information in the Alternate Facility space. The facility must retain a copy for its records
and then give the remaining copies of the manifest to the transporter to accompany the shipment. If the original
manifest is not used, then the facility must use a new manifest and comply with paragraphs (f)(1), (2), (3), (4), (5),
and (6), and (8) of this section.

(8) For full or partial load rejections and container residues contained in non -empty containers that are
returned to the generator, the facility must also comply with the exception reporting requirem ents in § 262.42(a)

and (b).

* % % % %

PART 265—INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND DISPOSAL FACILITIES

§ 265.72 Manifest discrepancies.

* % % % %
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(e) * % %
(6) Sign the Generator’s/Offeror’s Certification to certify, as the offeror of the shipment, that the waste has
been properly packaged, marked and labeled and is in proper condition for transportation, and mail a facility-signed
copy of the manifest to the generator identified in Item 5 of the new manifest.

* %k % % %

(f) * * *
(1) Write the facility’s U.S. EPA ID number in Item 1 of the new manifest. W rite the facility 's name and

mailing address in ltem 5 of the new manifest. {the-desighated-facility's-site-address-is-differentthen-write-thesite
addressin-the-spaece-inHem-5- If the mailing address _is different from th e facility’s site address , then write the

facility’s site address in the designated space for Item 5 of the new manifest.

* % % % %

(7) For full load rejections that are made while the transporter remains at the facility, the facility may return
the shipment to the ge nerator with the original manifest by comp leting Item 1 8a and 18b of the manifest and
supplying the generator’s information in the Alternate Facility space. The facility must retain a copy for its records
and then give the remaining copies of the manifest to the transporter to ac company the shipment. If the original
manifest is not used, then the facility must use a new manifest and comply with paragraphs (f)(1), (2), (3), (4), (5),
and (6), and (8) of this section.

(8) For full or partial load rejections and container residues contained in non -empty containers that are
returned to the generator, the facility must also comply with the exception reporting requirements in § 262.42(a)

and (b).

* % % % %

AMENDMENT 3a: Subsequent Notification clarification

Section 262.12 EPA Identification Numbers.

* % % % %

(d) A generator must submit a sub sequent "RCRA Subtitle C Site Iden tification Form", EPA Form 8700-12
whenever there is a change in name, mailing address, c ontact per son, cont act address, telephone number ,
ownership, typ e of regulated waste ac tivity (for ex ample. ge nerator status), or chan ges in th e descrip tion of
regulated wastes managed or permanently ceases the regulated waste activity. This subsequent notification must
be submitted to the DNREC Secretary no less than 10 days prior to implementation of the change(s).

AMENDMENT 3b: Exception Report clarification

Section 262.40 Recordkeeping.

* k k k %

(b) A generator must keep a copy of each Annual Report and Exception Report for a period of at least three
years from the due date of the report (Mareh—H.

* k k k *

AMENDMENT 3c: 264/265.52(b) alignment

Section 264.52 Content of contingency plan.
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(a) The contingency plan must describe the actions facility personnel must take to comply with §§264.51 and
264.56 in response to fires, explosions, or any unplanned sudden or non-sudden release of hazardous waste or
hazardous waste constituents to air, soil, or surface water at the facility.

(b) If the owner or operator has already prepared a Spill Prevention, Control, and Countermeasures (SPCC)
Plan in accordance with 40 CFR Part 112 or some other emergency or contingency plan, he need only amend that
plan to incorporate hazardous waste management provisions that are sufficient to comply with the requirements of
this part.

)(c) The plan mu st describ e ar rangements ag reed to by local police de partments, fire departments,
hospitals, contractors, and State and local emergency services, pursuant to §264.37.

fe)(d) The plan must list names, addresses (office and home), and telephone numbers (office and home) of all
persons qualified to act as emergency coordinator (see §264.55), and this list must be kept up to date. Where more
than one person is listed, one must be named as primary emergency coordinator and others must be listed in the
order in which they will assume responsibility as alternates. For new facilities, this information must be provided to
the DNREC Secretary at the time of certification, rather than at the time of permit application.

{eh(e) The plan mustinclude alist of all emergency equipment at the facility (suc h as fire extinguishing
systems, spill control equipment, communications and alarm systems (internal and external), and decontamination
equipment), where this equipment is required. This list must be kept up-to-date. In addition, the plan must include
the location and a physical description of each item on the list, and a brief outline of its capabilities.

e)(f) The pl an mustinclude an ev acuation plan for facility personnel w here there is a possibility that
evacuation could be necessary. This plan must de scribe signal(s) to be used to be gin e vacuation, e vacuation
routes, and alternate evacuation routes (in cases where the primary routes could be blocked by releases of
hazardous waste or fires).

AMENDMENT 3d: TSD Mail Manifest Copy to Generator State

Section 262.22 Number of copies.

The manifest consists of the number of copies, which provide a copy for each transporter, the generator state,
facility state and the copy which is mailed from the facility to the generator.
The manifest consists of at least the number of copies which will provide the generator, each transporter, and the
owner or operator of the designated facility with one copy each for their records and another copy to be returned to
the generator.

This process is dlscussed in detall in the instructions for manlfest preparatlon Appendlx I of this part

%ﬁ%%ﬁ%%ﬁ%ﬁ%%ﬁ#w The desmnated facmtv is to ma|I a

copy of the signed “Designated Facility to Generator State” page to the DNREC Secretary.

* k% k% % %

Section 264.71 Use of manifest system.

(a)(1) If a facility rec eives hazardous waste accompanied by a manifest, the owner or operator, or his/her
agent, must sign and date the manifest as indicated in paragraph (a)(2) of this section to certify that the hazardous
waste covered by the manifest was re ceived, that the hazardous waste was re ceived except as n oted in the
discrepancy space of the manifest, or that the hazardous waste was rejected as noted in the manifest discrepancy
space.

(2) If a facility receives a hazardous waste shipment accompanied by a manifest, the owner, operator or his
agent must:
i) Sign and date, by hand, each copy of the manifest;
i) Note any discrepancies (as defined in § 264.72(a)) on each copy of the manifest;
iii) Immediately give the transporter at least one copy of the manifest;
iv) Within 30 days of delivery, send a copy of the manifest to the generator and a copy of the signed
‘Designated Facility to Generator State” page to the DNREC Secretary; and

(v) Retain at the facility a copy of each manifest for at least three years from the date of delivery.
(3) If a facility receives hazardous waste imported from a foreign source, the receiving facility must mail a

~ o~~~
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copy of the manifest to the following a ddress within 30 days of delivery: Inter national Co mpliance Assurance
Division, OF A/ OECA ( 2254A), U.S. Envir onmental Pro tection Agency, Ariel Rios Bu ilding, 1200 Pe nnsylvania
Avenue, NW., Washington, DC 20460.

(b) If a fac ility receives, from a rail or water (bulk shipment) tran sporter, haz ardous w aste which is
accompanied by a ship ping p aper containing all th e in formation required on the m anifest (excluding the EPA
identification numbers, generator's certification, and signatures), the owner or operator, or his agent, must:

(1) Sign and date each copy of the manifest or shipping paper (if the manifest has not been received) to
certify that the hazardous waste covered by the manifest or shipping paper was received;

(2) Note any significant discrepancies (as defined in §264.72(a) in the manifest or shipping paper (if the

manifest has not been received) on each copy of the manifest or shipping paper.
[Comment: The Department does not intend that the ow ner or operator of a facility w hose proc edures under
§264.13(c) include waste analysis mu st perform that analysis b efore signing the manifest and giving ittoth e
transporter. Section 264.72(b), however, re quires re porting an unreconciled discrepancy discovered during later
analysis.]

(3) Immediately give the rail or water (bulk ship ment) transporter at le ast one copy of the manifest or
shipping paper (if the manifest has not been received);

(4) Within 30 days after the delivery, send a copy of the signed and dated manifest or a signed and dated
copy of the shipping paper (if the manifest has not been received within 30 days after delivery) to the generator and
a copy to the DNREC Secretary; and

(5) Retain at the facility a copy of the manifest and shipping paper (if signed in lieu of the manifest at the
time of delivery) for at least three years from the date of delivery.

(c) Whenever a shipment of hazardous waste is initiated from a facility, the owner or operator of that facility
must comply with the requirements of Part 262 of these regulations.

[Comment: Th e p rovision of § 262.34 are a pplicable to the on-site accumu lation of h azardous waste s by
generators. Therefore, the provisions of §262.34 only apply to owners or operators who are shipping hazardous
waste which they generated at that facility.]

(d)(1) and (2): see amendments to these paragraphs in Amendment 1, page 15 above.

(e) A facility must determine whether the ¢ onsignment state for a sh ipment regulates an y additional wastes
(beyond those regulated Federally) as hazardous wastes under its state hazardous waste program. Facilities must
also determine whether the consignment state or generator state requires the facility to submit any copies of the
manifest to these states (note: for hazardous waste generated in Delaware, send a copy of the signed “Designated
Facility to Generator State” page to the DNREC Secretary).

* % % % %

Section 265.71 Use of Manifest System.

(a) * * * %k %
(2) * * k% % %
(iv) Within 30 days of delivery, send a copy of the manifest to the generator and a copy of the signed
“Designated Facility to Generator State” page to the DNREC Secretary; and

* % % % %

(b) * * * % %
(4) Within thirty (30) days after delivery send a copy of the signed and dated manifest/shipping paper (if the
manifest has not been received within 30 days after delivery) to the generator and a copy to the DNREC Secretary;
and

* k% % % %

(e) A facility must determine whether the c onsignment state for a sh ipment regulates an y additional wastes
(beyond those regulated Federally) as hazardous wastes under its state hazardous waste program. Facilities must
also determine whether the consignment state or generator state requires the facility to submit any copies of the
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manifest to these states (note: for hazardous waste generated in Delaware, send a copy of the signed “Designated
Facility to Generator State” page to the DNREC Secretary).

* k% % % %

AMENDMENT 3e: tank secondary containment coating and water stops

Section 265.193 Containment and detection of releases.

* % % % %

(e) In addition to the r equirements of p aragraphs (b), (c), and (d) of th is section, se condary containment
systems must satisfy the following requirements:
(1) External liner systems must be:
(i) Designed or operated to contain 100 percent of the capacity of the largest tank within its boundary;
(i) De signed or o perated to p reventru n-on or infiltratio n o f p recipitation into the secon dary
containment system unless the collection system has suf ficient excess capacity to contain run-on or infiltration.
Such additional capacity must be sufficient to contain precipitation from a 25- year, 24 hour rainfall event;
(iii) Free of cracks or gaps; and
(iv) Designed and installed to completely surround the tank and to cover all surrounding earth
likely to come into contact with the waste if released from the tank(s) (i.e., capable of preventing lateral

as well as vertical migration of the waste);

(v) Provided with an impermeable interior coating or lining that is compatible with the stored waste and
that will prevent migration of wastes into the concrete; and

(vi) For systems installed after January 1, 2011, constructed with chemical-resistant water stops in
place at all joints (if any). Documents demonstrating compliance with this requirement must be retained in the

facility record.

* k k k *

Section 264.193 Containment and detection of releases.

* % % % %

(e) In addition to the r equirements of p aragraphs (b), (¢c), and (d) of th is section, se condary containment
systems must satisfy the following requirements:
(1) External liner systems must be:
(i) Designed or operated to contain 100 percent of the capacity of the largest tank within its boundary;
(i) De signed or o perated to p revent ru n-on orinfiltratio n o f p recipitation into the secon dary
containment system unless the collection system has suf ficient excess capacity to contain run-on or infiltration.
Such additional capacity must be sufficient to contain precipitation from a 25- year, 24 hour rainfall event.
(iii) Free of cracks or gaps; and
(iv) Designed and installed to surround the tank completely and to cover all surrounding earth
likely to come into contact with the waste if th e waste is released from the tank(s) (i.e., capable of
preventing lateral as well as vertical migration of the waste);
(v) Provided with an impermeable interior coating or lining that is compatible with the stored waste and
that will prevent migration of wastes into the concrete; and
(vi) For systems installed after January 1, 2011, constructed with chemical-resistant water stops in
place at all joints (if any). Documents demonstrating compliance with this requirement must be retained in the

facility record.

* k% % % %
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AMENDMENT 3f: Oil Records

Section 279.24 Off-site shipments.

Except as provided in paragraphs (a) through (c) of this section, generators must ensure that their used oil is
transported only by transporters who have obtained EPA identification numbers and a Delaware Waste Transporter
Permit.

(a) Self-transportation of small amounts to approved collection centers. Generators may transport, without an
EPA identification number, used oil that is generated at the generator's site and used oil collected from household
do-it-yourselfers to a used oil collection center provided that:

(1) The generator transports the used oil in a vehicle owned by the generator or owned by an employee of
the generator;

(2) The generator transports no more than 55 gallons of used oil at any time; ard

(3) The generator transports the used oil to a used oil collection center that is au thorized by the state to
manage used oil;_ and

(4) The generator maintains onsite, for a minimum of three (3) years, a written record of all shipments of
used oil. The record may take the form of a log or other shipping document.

DivisiON oF FISH AND WILDLIFE
Statutory Authority: 7 Delaware Code, Section 2701
(7 Del.C. §2701)
7 DE Admin. Code 3214

REGISTER NOTICE SAN# 2012-21

3214 Horseshoe Crab Annual Harvest Limit

1. TITLE OF THE REGULATIONS:
3214 Horseshoe Crab Annual Harvest Limit

2. BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

This action extends the effective date of Delaware’s annual horseshoe crab quota allocation through April 30,
2013. This regulatory modification is required for Delaware to be comp liant with Addendum VI to the Atlantic
State’s Marine Fisheries Commission’s Interstate Fishery Management Plan for Horseshoe Crab. Addendum VI
extends the provisions of Addendum V through April 30, 2013. The addendum prohibits the directed harvest and
landing of all horseshoe crabs in Delaware from January 1 through June 7, and female horseshoe crabs from June
8 through December 31. Delaware’s annual harvest is restricted to 100,000 male horseshoe crabs per year. If
Delaware’s annual horseshoe crab quota allocation is exceeded in any calendar year, the over age is deducted
from the following year’s quota allocation.

3. POSSIBLE TERMS OF THE AGENCY ACTION:
Delaware is required to comply with spe cific Fishe ry M anagement Pla ns ap proved by the Atla ntic States
Marine Fisheries Commission. Failure to do so could result in complete closure of a specific fishery in Delaware.

4. STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
7 Delaware Code, Chapter 27 §2701 (7 Del. C. §2701)

5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:
This would represent an amendment to the existing Horseshoe Crab Annual Harvest Limit (No . 3214). No
other regulations are affected.
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6. NOTICE OF PUBLIC COMMENT:

Individuals may present their comments or request additional information by contacting the Fisheries Section,
Division of Fi sh and Wildlife, 89 K ings Highway, Dover, DE 199 01, (302) 739-9914. A p ublic he aring on the se
proposed amendments will be held on No vember 23, 2010 at 7:00 P .M. in the D NREC Auditorium, 89 Kings
Highway, Dover, DE 19901. The record will remain open for written comments until 4:30 PM, November 30, 2010.

7. PREPARED BY:
Stewart Michels 735-2970 stewart.michels@state.de.us 28 September 2010

3214 Horseshoe Crab Annual Harvest Limit

2,

1.0

2.0

(Penalty Section 7 Del.C. §2705(b))

The annual harvest limit for horseshoe crabs taken and/or landed in the State shall be 100,000 male

horseshoe crabs for a period efere-yearbeginrning-Janruary-1+-2009 extending from November 1, 2010
through April 30, 2013 or whatever the Atlantic States Marme F|sher|es Commrssron has approved as
Delaware's current annual quotar-w

Frsheﬂes—Gemmrssren No female horseshoe crabs may be taken/landed at any tlme

When the Dep artment has d etermined that the annual horseshoe crab quota h as b een met, the
Department shall order the h orseshoe crab fishery closed a nd no fur ther horseshoe crabs may be
taken during the remainder of the calendar year.

7 DE Reg. 220 (8/1/03)

10 DE Reg. 1029 (12/01/06)
11 DE Reg. 685 (11/01/07)
12 DE Reg. 975 (01/01/09)

DIVISION OF PARKS AND RECREATION
Statutory Authority: 7 Delaware Code, Chapter 47 (7 Del.C., Ch. 47)
7 DE Admin. Code 9202

REGISTER NOTICE SAN # 2010-18

9202 Regulations Governing Natural Areas and Nature Preserves

TITLE OF THE REGULATIONS:
Regulations Governing Natural Areas and Nature Preserves

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:
To clarify processes associated with nominating and delisting Natural Areas and dedicating Nature Preserves.

The cu rrent reg ulations are co nfusing and er roneous in some sectio ns, an d focus on Natur e Pr eserve
management plans. Ato tal rewrite of the r egulations provide a be tter focus on id entifying Natural Are as and
dedicating Nature Preserves. There is no cost associated with the proposed regulation.

3. POSSIBLE TERMS OF THE AGENCY ACTION:

None

4, STATUTORY BASIS OR LEGAL AUTHORITY TO ACT:
The Natural Areas Preservation System Act of 1978 (7 Del.C. Ch. 73)
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5. OTHER REGULATIONS THAT MAY BE AFFECTED BY THE PROPOSAL.:
None

6. NOTICE OF PUBLIC COMMENT:

Oral or written comments may be presented at a public hearing to be held on Wednesday, December 1, 2010
beginning at 5:00 PM in the DNREC Richard and Robbins Auditorium, 89 Kings Highway, Dover, DE. Interested
parties may submit comment s in writing to: Eileen M. Butler , DNRE C Parks and Recreation, 89 Kings H ighway,
Dover, DE 19901.

7. PREPARED BY:
Eileen M. Butler (302) 739-9235 Eileen.Butler@state.de.us October 15, 2010
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9202 Requlations Governing Natural Areas and Nature Preserves

1.0 Purpose of the Regulations
1.1 The pu rpose of the Reg ulations co ntained her ein is_to fur ther th e imp lementation of De laware’s
Natural Areas Preservation System set forth in 7 Del.C. Ch 73.
1.2 The Natural Areas Pre servation System law a nd Natural Are as Program is a volu ntary State land
protection program which shall not usurp any land use authority at the State/County/Municipal level.
The Program is intended solely for the purpose of identifying Natural Areas and promoting voluntary
protection of said Areas.
2.0 General Definitions
As used in these Regulations, the following terms shall have the meanings set forth here:
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“Articles of Dedication” means the writing by which any estate. interest or right in an area is formally
dedicated as a Nature Preserve as permitted by 7 Del.C. §7306. Articles of Dedication are legally
recorded documents that permanently preserve the property.

“Conservation Values” means natural, geological, or archaeological features specific to each Nature
Preserve which are protected and preserved through Articles of Dedication.

"Council’ m eans the Na tural Area s Advisory Co uncil— a Go vernor-appointed a dvisory bo dy as
established by 7 Del.C. §7 305 to ad vise th e Secr etary of the Department on th e p reservation of
Natural Areas and on the administration of Nature Preserves.

“‘Dedication” m eans th e transfer to t he Dep artment, for and on behalf of the State, of an estate,
interest or right in an area in any manner permitted by 7 Del.C. §7306.

“‘Delisting” mea ns a p rocess whe reby th e la ndowner or the ONP can re quest a_specific site for
removal from the State Reqistry of Natural Areas. Using a form obtained from the ONP.

"Department” means the Department of Natural Resources and Environmental Control.

“Guidelines for Natu ral Area Selection” define s criteria and standards necessary in selecting a
State-registered Natural Area based on vegetation community, species r arity, and ge ological and/or
archaeological features. These Guidelines are periodically reviewed by the NAAC and ONP _and are
available for review from the ONP.

“‘Management Practices” means activities that may or may not take place within a Nature Preserve to
carry out the uses and purposes for which the land is dedicated.

“‘Nature Preserve” means a Natural Area, any estate, interest or right in which has been formally
dedicated under 7 Del.C. §7 306. De dicating Natur al Areas as a Nature Preserve is a volu ntary
process entered into by th e landowner or, in the case of public lands, by voluntary act of the agency
having jurisdiction over said lands.

“Nature Preserve Management Guidelines” means a list of Management Practices considered when
crafting Articles of De dication for a Natur e Prese rve as pe rmittedb y 7 Del.C. §7 306. Th e
Management Guidelines are periodically reviewed by the NAAC and ONP and are available for review
from the ONP.

“Natural Area” means an area of land or water, or of both land and water, whether in public or private
ownership, which either re tains or has re established its natural cha racter (although it ne ed not be
undisturbed), or has unusual flora or fauna, or had biotic, geological, scenic or archaeological features
or scientific or educational value.

“Nomination” means a process whereby a person or entity can submit a nomination form provided by
the ONP to request a specific site for consideration as a State-registered Natural Area.

“ONP” me ans the Of fice of Na ture Preserves. lo cated with in the Dep artment an d au thorized to
implement the Natural Areas Preservation System law.

‘Registration” means the act of accepting a site as a State-registered Natural Area bythe Secretary.
‘Registry” means a list identifying all State-registered Natural Areas accompanied by a map on file at
the ONP.

“Secretary” means the Secretary of the Department of Natural Resources and Environmental Control.

3.0 Natural Areas.
Any site located in the State may be nominated as a Natural Area by a person or entity.

Request for nomination or delisting of a site as a State-reqgistered Natural Area shall be made to the
ONP on a nomination/delisting form provided by the Department. The form requires, at a minim um,
the following information:

Name, address and phone number of the property owner:;

The location of the site;

A description of the site characteristics;

A description of the significance, or lack thereof, of the site;

The person or entity proposing the nomination/delisting.

(¢S]
—

(O8]
N
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It is the responsibility of the ONP to notify the landowner if an application for nomination or delisting of
a site for the State Registry of Natural Areas is submitted to the Department. The ONP_will notify the
landowner as to when the Council and the Secretary of the De partment will consider the nomination/
delisting request so as to provide the landowner opportunity to participate in the nomination/delisting
process.

The ONP shall consider the ecological, geological, and archeological significance of a nominated site
or a site proposed for delisting according to Guidelines for Natural Area Selection developed by the
Department and in consultation with a Technical Committee comprised of, but not limited to, resource
professionals from the following, or their successor:

3.4.1 Division of Fish & Wildlife’s Natural Heritage and Endangered Species Program;

3.4.2 Department of State’s Division of Historical and Cultural Affairs;

3.4.3 Delaware Geological Survey.

3.5

3.10

The Technical Committee shall be convened by the ONP. T he composition of the Committee may
change as various sites are considered for registration on or removal from the State Registry of Natural
Areas.

Within one hundred and twenty (120) days after receipt of any nomination or delisting form and any
other information that may be required by the ONP, the Technical Committee will provide its analysis of
the attributes of the site to the ONP. The ONP shall then advise the Council whether a nominated site
is appropriate for inclusion on or delisting from the State Reqistry of Natural Areas.

The Council and the ONP shall p rovide th eir respective re commendations to th e Secre tary as to

whether the site should be included on or delisted from the Registry.

After the Secretary determines that a s ite may be placed on or removed from the State Registry of
Natural Areas, he/she will sign a Registration form or Delisting form.

For purposes of implementing the Natural Areas Preservation System law, the existing State Registry
of Natur al Ar eas, an d the asso ciated m ap a pproved by the Se cretary of the De partment dated

September 26, 2006 is in full effect and considered to b e the State Reqistry of Natur al Areas at the
time of adoption of these regulations.

Only sites on the State Registry of Natural Areas shall be considered for Nature Preserve dedication.

4.0 Nature Preserves

4.1

4.5

Using Nature Preserve Management Guidelines, the ONP, in cooperation with the landowner, shall
determine the Management Practices for the long term preservation of a Nature Preserve, such as
physical alter ation, introduction of exotic p lant/animal spe cies, passive r ecreational a ctivities, and
public access.

The ONP shall submit the Management Practices identified in the Articles of Dedication for a specific
Nature Preserve to the Council for review.

If a Natur al Areais d edicated asa Nature Pres erve thr ough Ar ticles o f Dedication. a pproved
Management Practices developed pursuant to 7 Del.C. §7306(d) shall be identified therein.

If a ne ed arises to have a Management Practice for a specific Na ture Preserve amended, the ONP
may recommend in writing to the Council that the Articles of Dedication for that Nature Preserve be
amended. Said recommendations shall state the reasons why the amendment is needed, the status of
the Nature Preserve before such amendment, the purpose of the amendment, and the expected effect
of the amendment on the Nature Preserve. The Council and ONP sha Il provide their r espective
recommendations to the Secretary. The Secretary will accept. reject. or modify the amendment.

Enforcement of the Articles of Dedication shall be the responsibility of the Department.

4.5.1 In the event that a violation of the Articles of Dedication comes to the attention of the Department,

the Department shall give written notice to the landowner of such violation and demand corrective
action sufficient to cure the violation and restore the Nature Preserve.

4.5.2 If the violation is not cured within thirty (30) calendar days of the receipt of written notice from the

Department, or_whe re the required corr ective a ction can not b e com pleted within _thirty (. 30)
calendar days and the landowner fails to commence such cure within said thirty (30) calendar day
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period and fails to continue dilig ently to cure the violation until finally cured, then the Department
may bring an action at law or in equity in a court of competent jurisdiction to enforce the terms of
the legal agreement, to enjoin the violation, ex parte as n ecessary, by temp orary or permanent
injunction, to recover any da mages for the loss of Co nservation Value s, and to require the
restoration of the Nature Preserve to its prior condition.

4.5.3 Such enforcement timelines are in effect from the date of th e app roval of these re gulations.
Where this provision is inconsis tent with the provisions of existing Articles of Dedication signed
prior to th e effective date of these r equlations, en forcement pr ovisions of th ose Ar ticles of
Dedication shall control.

4.6 The Articles of Dedication shall be signed by the landowner and the Secretary and shall be recorded at
the appropriate county Office of the Recorder of Deeds.

5.0 Severability

If any section, subsection, sentence, phrase or word of these regulations shall be declared unconstitutional under
the Constitution of th e State of Delaware or of the United States or otherwise invalidated by a State or Federal
Court of competent jurisdiction, the remainder of these regulations shall remain unimpaired and shall continue in
full force and effect, and proceedings there under shall not be affected.

DEPARTMENT OF SAFETY AND HOMELAND SECURITY
OFFICE OF THE SECRETARY
Statutory Authority: 20 Delaware Code, Sections 3116(b)(12) and 3121
(20 Del.C., §§3116(b)(12), 3121)
2 DE Admin. Code 1206

PUBLIC NOTICE

1101 Regulations Governing Travel Restrictions During A State Of Emergency

A. Type of Regulatory Action Required
Promulgation of Rules and Regulations pursuant to 20 Del. C. Sections 3116(b) (12) and 3121

B. Synopsis of Subject Matter of the Regulation

The Secretary of Safety and Homeland Security intends to promulgate rules and regulations as they relate to
travel restrictions during a State of Emergency.

The proposed regulation develops a system and structure for the activation of travel restrictions during a State
of Emergency and creates an avenue for the Secretary of Safety and Homeland Security to grant waivers to
persons and/or entities which have a valid significant health, safety or business necessity.

Any person may s ubmit their views, c omments, concerns and recommendations by close of b usiness on or
before November 30, 2010 to Elizab eth Olsen, Deputy Secretary, at the Department of Safety an d Homeland
Security, 303 Transportation Circle, P.O. Box 818, Dover, Delaware 19903. A copy of the proposed regulations is
available from the above address.

1101 Requlations Governing Travel Restrictions During A State Of Emergency

It is the intent of th e Dep artment, pursuantto 20 Del.C. §3 116(b)(12) and §3 121. to establish rules and
regulations which will ensure that any driving restriction imposed in Delaware during a declared state of emergency
will be conducted in a manner and under condit ions that will reduce the risk of physical harm to persons and
property, and to first responders, while minimizing any limitation of movement throughout the State. It is the intent
of these regulations to provide the most expeditious means to ensure the safety of the State’s public roadways.
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Purpose.

To provide specific direction to both the people and first responders in Dela ware during a declared
state of emergency by clearly defining the three tiers of driving restrictions;

To provide the people in Delaware with a dequate notice prior to any driving ban or restriction being
issued:;

To ensure that the State provides the best mechanisms for people to get back on the roads in the most
expeditious manner possible while ensuring the safety of people on the State’s public roadways;

To issue a driving restriction in the most efficient and least re strictive manner possible in an effort to
balance the needs of maintaining the public safety and the needs of people to freely and safely travel
upon Delaware roadways:

To ensure that the first responders are not placed in a situation of undue risk; and

To encourage and educate organizations, entities and individuals to develop and maintain shelter-in-
place contingency plans for use during the most severe conditions.

Scope and Applicability

Authority. T hese regulations are e nacted p ursuant to 20 Del.C. §§ 31 16(b) (12) and 3121. These
regulations shall be _known as “Regulations Go verning T ravel Restr ictions during a S tate of
Emergency’.

Applicability. These regulations apply to persons operating a motor vehicle on public roadways during
a declared state of emergency.

Exemptions: The following persons/entities are exempted from these regulations:

2.3.1 FEirst responders: “First responders” shall mean federal, state and local governmental and non-

governmental police, fire, and emergency personnel, including, but not limited to, other s killed
personnel such as emergency management, public health and public works staff as defined in the
State emergency r esponse p lans pr omulgated p ursuantto 20 Del.C. Ch. 31 and by fed eral
regulation, who are responsible for the protection and preservation of life, property, evidence, and
the environment;

2.3.2 Operators of snow removal equipment employed or contracted by a public or private entity;
2.3.3 Public utilities as defined in 26 Del.C. § 102(2).

2.3.4 Individuals identified by providers of Voice Over IP service, as defined in 26 Del.C. § 202(i)(2) or

Cellular telephone service, who are necessary to maintain the integrity of such providers’ networks
or assist first responders and essential personnel as specified in these reqgulations.

2.3.5 Persons or entities identified as essential in State emergency response plans set forth pursuant to

20 Del.C. Ch. 31 of the Delaware Code. Those entities who have been pre-determined by the first
responders as n _ecessary for supporting th eir services and th ose go vernment em ployees
designated by federal, state, and/or local governmental agencies as essential to maintaining core
governmental functions.

2.3.6 Constables as defined by Title 10, Chapter 27 of the Delaware Code.

Definitions.

The following words, phrases. and terms as used in these requlations have the meanings given below:

“Essential Personnel” shall mean the following during the declaration of the driving restrictions listed
below:

1. Level 3 Driving Ban: those employees and/or personnel listed under section 2.3 of these
rules and requlations.

2. Level 2 Driving Restriction: those employees and/or personnel who:

a. are_exempt under the definition of “Essential Per sonnel, L evel 3 Driving Ban” and
under section 2.3 of these requlations;

b. are necessary to maintain the core functions of a governmental body or entity:
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are n ecessary to main tain the hea Ith and sa fety of th e pe ople of Delaware by
providing healthcare services, food deliveries, and fuel deliveries, during a_state of
emergency, regardless of whether they are employed by a public or private entity:

d. have received a waiver as defined in section 3.0 and under section 8.0.

“Exempt/Exemption” shall mea n any pe rson or entity which has be en specifically iden tified in
sections 2.3,5.1.1,7.1and 7.2.

“Food Deliveries” shall mean the delivery of any perishable food items to prevent spoilage and for the
purpose of r estocking inventory in anticipation of the expiration of the travel ban. For purposes of
these reqgulations, “food deliveries” shall not include deliveries to a retailer, taproom or tavern, as those
terms are defined in 4 Del.C. § 101.

“Fuel Deliveries” shall mean any delivery of fuel to include propane, oil, natural gas, or motor fuel for
the pu rpose of ma intaining h eat and fue ling vehicles per mitted to operate du ring the state of
emergency.

“Healthcare service” for the purposes of this regulation shall mean the following:

Hospitals
Healthcare facilities licensed primarily as emergent or critical care facilities

Skilled nursing facilities

Private am bulance ser vices primarily used for emergency medical transport. This shall
mean any privately owned vehicle, as certified by the Delaware State Fire Prevention
Commission, that is s pecifically des igned. constructed or modified an d e quipped. and
intended to b e used for and is main tained or o perated for th e transportation upon the
streets and highways of this state for persons who are sick, injured, wounded or otherwise
incapacitated or helpless; or any ambulance service which provides routine transport for
persons wh o a re sick, con valescent, incap acitated a nd n on-ambulatory b utdon ot
ordinarily require emergency medical treatment while in transit.
Pharmacies
Facilities primarily licensed to provide dialysis services.
It shall not include any routine outpatient services related to healthcare maintenance or managed
care.
“Incident” shall mean an o ccurrence, n atural or hu man-caused, that may require an emergency
response to protect life or property.
“Public Utilities” shall mean any public utility as defined in 26 Del.C. § 102(2).
“Response” shall mean activities that address the short term. direct effects of an incident, to include
immediate actio ns to sa ve live s, protect property, a nd me et basic hum an ne eds, as we Il as the
execution of emergency operations plans.
“Shelter in Place” shall mean sheltering those individuals essential to maintain core functions of an
organization for the duration of a Level 3 Driving Ban:
1. within the confines of the requisite facility necessary to maintain business continuity; or,
2. within a contracted shelter located within a 2 mile radius of the requisite facility necessary
to maintain business continuity upon the following conditions being met:

a. the entity has obtained a he alth, safety or business necessity waiver as define d by
sections 3.0 and 8.0; and,

b. the entity is authorized to provide transport ation and ass umes re sponsibility for
providing safe and appropriate transportation of essential employees to and from the
shelter and requisite facility.

“Significant health. safety or business necessity” shall mean the following:

1. Health: A “significant he alth ne cessity” me ans all other he althcare related services that
are not expressly exem pted in these r egulations or by th e state emergency response

plans pursuant to 20 Del.C. Ch. 31. It shall also mean activities by the commercial poultry

or dairy industry that are necessary to maintain their operations, including but not limited
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to the delivery of feed. in order to minimize or eliminate the risk of death or injury to poultry
or livestock, which could result in conditions hazardous to human health.

2. Safety: A “significant safety necessity” means activities by persons or entities which seek
to minimize or to eliminate hazardous conditions where there is are al and significant
impact on risk of death or injury.

3. Business Necessity: A “significant business necessity” means that a business may suffer

irreparable financial or economic harm during the pendency of a driving ban or restriction.
As a practical matter, because clientele/customers are restricted from driving during the
pendency of a d riving ban or restriction, a loss of r etail sales is n ot sufficient, in and of
itself, to constitute an irreparable financial or economic loss or harm.

“Waiver” shall mean a written release to all per sons and entities meeting the criteria under section

8.10., not otherwise expressly exempted under section 2.3, 5.1.1, 7.1 and 7.2 or the state emergency

response plans pursuant to 20 Del.C. Ch. 31.

General Provisions.

The Governor may iss ue separate levels of driv_ing restrictions throughout th e State based on the

severity of conditions in any given area of the State.

As a result of conditions which could impact the State’s roadways., DEMA, to the extent possible, shall

inform the public and businesses to begin initiating contingency plans. Such plans could encompass

shelter-in-place provisions in response to the potential severity in road conditions in the event a State

of Emergency is issued.

Level 3 Driving Ban or Level 2 Driving Restriction.

Unless otherwise modified by executive order issued by the Governor, in the event of a Level 3 Driving

Ban or a Level 2 Driving Restriction, the following shall apply:

5.1.1 Level 3 Driving Ban. No person shall operate a motor vehicle on Delaware roadways when a Level
3 Driving Ban has been activated, except for the following:

5.1.11 Persons de signated as fir st r esponders an d essential personnel as sp ecified in the
Delaware Emergency Operations Plans pursuant to Title 20, Chapter 31 of the Delaware
Code:

51.1.2 Persons designated as first responders and essential personnel by executive order of the
Governor;

5.1.1.3 Operators of snow removal equ ipment emp loyed or contracted by a public or private
entity;

5114 Persons designated as ess ential personnel for a public utility as defined in 26 Del.C.
§102(2).

5.1.1.5 Individuals identified b y pr oviders of Voice Over | P s ervice, as d efined in 26 Del.C.

§202(i)(2) or Cellular telephone serv_ice wh o are necessary to _maintain the integrity of
such providers’ networks or assist first responders and essential personnel as specified in
these requlations.

5.1.1.6 Constables as defined in Title 10, Chapter 27 of the Delaware Code.

5.1.2

All b usinesses, pr ofessional office s, o0 rganizations, e ntities, individuals, etc., no t other wise

exempted under subsection 5.1.1 shall take appropriate protective actions to protect themselves,
their customers, their employees and the people in Delaware by:

5.1.2.1 Temporarily ter minating all tra_vel fo r the d uration of a Le vel 3 Driving _Ban and
providing shelter-in-place to their employees as defined in section 3.0; or,

5.1.2.2 Temporarily shutting down operations for the duration of the Level 3 Driving Ban.
To the extent possible, a Level 3 Driving Ban shall only be issued in an area where the conditions

are most severe for a limited duration. with the limited purpose of clearing the restricted area to
allow for safe travel through that area.
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5.1.4 Level 2 Driving Restriction. No person shall operate a motor vehicle on Delaware roadways when
a Level 2 Driving Restriction has been activated, except for the following:
5.1.41 Any entity or person exempted from the Level 3 Driving Ban in section 2.3, 5.1.1, 7.1 and
7.2;
5.1.4.2 Organizations, entities and/or persons that have obtained a waiver pursuant to section 8.0
of these requlations.
6.0 Level 1 Driving Warning.

6.1 All p ersons ope rating a motor vehicle when a Le vel 1 Drivin g W arning ha s b een activated sha ||
exercise extra caution in the operation of their motor vehicle.

6.2 Non-essential personnel, regardless of whether employed by a public or private entity, are encouraged
not to operate a motor vehicle on public roadways when a Level 1 Driving Warning has been activated,
unless there is a significant health, safety or business necessity reason for doing so.

7.0 Exemptions.

71 Pursuant to Se ction 3. 0, ess ential em ployees with valid employ ee identific ation from the following

healthcare services shall be exempt from these regulations:
7.1.1 Bayhealth Medical Center;
7.1.2 Beebe Medical Center;
7.1.3 Nanticoke Memorial Hospital, Inc.;
7.1.4 VA Medical & Regional Office Center;
7.1.5 St. Francis Hospital;
7.1.6 Alfred |. DuPont Hospital for Children;
7.1.7 Christiana Care;
7.1.8 Rockford Center:;
7.1.9 Dover Behavioral Health System;
7.1.10 Delaware Hospice.

7.2 Any person, organization or entity that provides healthcare services, or provides food delivery services

or fu el delive ry services as define d in Sectio n 3.0 sh all app ly to have the name or the person,
organization or en tity place d on a list exempting that pe rson, or ganization or en tity from th ese
regulations. Application shall be made to the Delaware Emergency Management Agency.

7.3 All p ersons, organizations a nd_entities liste d a s exempt from these r equlations pu rsuant to this

subsection shall provide their essential personnel with appropriate employment identification.

74 All other persons or entities not otherwise included in this section shall first apply for a waiver pursuant

to 20 Del.C. § 3116(b)(12) and section 8.0 of these regulations

Waivers and Administrative Procedures:

8.1 No person or entity shall operate a motor vehicle during a Level 2 Driving Restriction unless expressly

exempted from these regulations. without first obtaining a waiver from the Secretary of the Department
of Safety and Homeland Security.

8.2 Any organization, entity or person subject to these requlations that violates 20 Del.C. § 3116(12) and/

or these requlations shall be sanctioned pursuant to 20 Del.C. § 3125 and/or cited for a violation of 21
Del.C. § 4176(C).

8.3 All persons and entities receiving a waiver from these regulations shall abide by the conditions of their

waiver issued by the Department.

8.4 Application: All applications for waivers shall be submitted to the Department of Safety and Homeland

Security beginning on October 18tof each year. Applications may be completed and downloaded on
the State of Delaware Emergency Management Agency website.

8.5 Approval/Denial: T he Department sh all act upon an application for a waiver within 15 d ays a fter

receipt of the application for waiver. When a final determination has been made on an application, the
Department shall issue a notification of approval or denial via email. If the De partment issues a letter
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of denial, the letter shall explain the reasons for such denial. The Department shall maintain a record
of the notification of approval or denial for a period of 2 years.

Duration of Waiver: A waiver shall be valid for one (1) year from the date of issuance.

Renewal of Waiver: Any organization, entity or person wishing to renew an existin g waiver that is
ready to expire shall, not less than 60 days prior to the expiration date of the existing waiver, submit to
the Department, a waiver renewal application from with all supporting documentation and appropriate
fees as required by these regulations.

Modification or Termination of a Waiver:

8.8.1 Any request for a modification of the waiver must be made in writing to the Department.

8.8.2 The Department may terminate a waiver if it finds that it does not meet the standard as set forth in

8.9
8.10

section 8.10
Waivers are non-transferable.
Standard. Any person who ha_s au thority to lega Ily bin d an__organization or en tity, or a pe rson

8.11

representing him or herself as an individual or sole proprietorship, may apply for a waiver to be exempt
from these regulations when a significant health, safety or business necessity as defined in section 3.0
of these regulations is shown for issuing such a waiver.

All persons or entities that receive a waiver from these regulations shall provide in their application for

8.12

a waiver to th e De laware Emer gency Man agement Agency the nu mber of essential personnel
pursuant to these r egulations. Persons and entities applying for a waiver shall also pr ovide in their
application the e ssential functions necessary to ma intain core op erations and the allocation of their
essential personnel to those operations.

Persons or entities that receive a waiver under these regulations shall provide appropriate employee

identification indicating that the employee is e ssential under a significant health, safety or business
necessity.

Limitations of the Requlations.

Nothing in these regulations shall limit the power or authority of the Governor pursuant to 20 Del.C.
Ch. 31.

Nothing in these regulations shall create in any person or entity additional rights against the State for a

claim of damages, from civil, criminal or administrative actions re sulting from the enforcement of these rules and

regulations.

OFFICE OF HIGHWAY SAFETY
Statutory Authority: 21 Delaware Code, Section 4177D (21 Del.C., §4177D)
2 DE Admin. Code 1201 & 1204

PUBLIC NOTICE

1201 Driving Under the Influence Evaluation Program, Courses Of Instruction, Programs of Rehabilitation

B.

and Related Fees; 1204 Drinking Driver Programs Standard Operating Procedures

Type of Regulatory Action Required
Amendment to Existing Regulation

Synopsis of Subject Matter of the Regulation
The Secretary of Safety and Homeland Security intends to amend 2 DE Admin. Code 1201 and 1204 for the

purpose of incre asing the fees DU | Evalu ation, Ed ucation, and Refer ral programs a re pe rmitted to cha rge
offenders. Th ese programs are fee-for-service and are governed by the Dep artment of Safety a nd Home land
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Security, Office of Highway Safety.

These providers were last permitted to increase their fees in 2001. Proposed fee increases are below the fair
market value of these services in the private sector.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before November 30, 2010 to Lisa Sh aw, De puty Dire ctor, Office of Highwa y Safety, PO Bo x 1321, Dover, DE
19903. A copy of this regulation is available from the above address.

1201 Driving Under the Influence Evaluation Program, Courses Of Instruction, Programs of Rehabilitation

and Related Fees

1.0 Authority
The authority to promulgate this regulation is 21 Del.C. §302, 21 Del.C. §4177(D) and 29 Del.C. §10115.

2.0 Purpose

A program is hereby established which involves an evaluation and referral to appropriate courses of instruction
and/or rehabilitation for an alcohol related violation/offense.

3.0 Applicability
This policy regulation concerns the following sections found in T itle 21: 8§4 177, §4177A, §4 1778, §4177C,
84177D, 4177E, §4177F, §2742, §2743, and §4175(b).

4.0 Substance Of Policy
4.1 The Delaware Evaluation & Referral Program, (DERP)

411

4.1.2

All persons who have been ordered to, or have volu nteered to, enter a course of instruction or
program of rehabilitation, sha |l first be ev aluated by the Delaware DU | Evaluation & Referral
Program. All evaluations completed by any other agencies (for out of state clients) are subject to a
review and approval by DERP.

The minimum fee for DERP is $#5-606 $100.00. The minimum fee for processing an out of state
evaluation and referral is $56-68 $125.00. These fees shall be the responsibility of the clients.

4.2 The Education Program

4.2.1

422

423

A course of instruction shall be administered by any State of De laware co ntracted education
program provider. Any agency providing an instructional course must submit notice of completion
to DERP. The Division of Motor Vehicles sh all accept notic e of completions from DERP for
courses of instruction administered by State of Delaware contracted education program providers.
Any ou t o f sta te clie nts must b e evalu ated and tre ated by an ag ency app roved by on e of
Delaware's contracted providers.

The minimum fee for the Education program is not to exceed the maximum fine imposed for the
offense as set forth in 21 Del.C., §4177. These fees shall be the responsibility of the clients.
Persons with more than one alcohol related violation must enter treatment and cannot be referred
to an educational program.

4.3 The Out Patient Treatment Program

4.3.1

4.3.2

4.3.3

The program of rehabilitation shall be administered by any State of Delaware contracted treatment
provider. Any agenc y providing rehabilitation treatment must s ubmit a disc harge summary for
each client to DERP. The Division of Motor Vehicles shall accept notice of completions from DERP
for courses of re habilitation administ ered by State of Delaw are contracted treat ment program
providers. Any out of state clients must be evaluated and treated by an agency approved by one of
Delaware's contracted providers.

The minimum fee for this program is not to exceed the maximum fine imposed for the offense as
set forth in 21 Del.C., §4177. These fees shall be the responsibility of the clients.

The program of rehabilitation may be required for persons who have one alcohol related violation,
and shall be required for persons who have two or more alcohol related violations. Further, this
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rehabilitation program may be required for persons regardless of blood alcohol content or refusal
to sub mit to the chemical te st and shall be required for persons with a blood alco hol con tent

greaterthantztimes-thelegaHimit of 0.15 or greater.
Alternative T reatment Pro grams. Prog rams sh all be mad e availa ble through existing co ntracted
agencies to pr ovide tre atment se rvices fo r those client s with alternative ne eds. Programs sh all
administer programs for those individuals under the age of 21 years, as well as for those individuals
with mental health issues. In addition, if the treatment providers reach a clinical determination that the
client needs further services not available at the providers' level, the client may be referred outside the
network for th ose ne cessary services. (i.e. resid ential tre atment services) Monitoring of ad ditional
treatment ser vices and satisfa ctory com pletion r elease fr om the program shall be ma de by the
designated contracted agency.
Failure To Appear. Additional fees may be charged by the evaluation unit, the ed ucational program,
and the treatment pr ogram for those clie nts failing to keep scheduled appointments or class es. If
clients are unable to keep scheduled appointments, they must contact the evaluation unit or treatment
unit, present an acceptable excuse, and request a rescheduling of their appointment or class. The fee
for failure to appear shall not exceed $25-66 $35.00. All fees shall be the responsibility of the clients.
Non Compliance. The absence of client contact within a 30 day period is cause for non compliance.
More specifically, clients who miss two subsequent appointments, or miss three appointments over the
course of treatment, are subject to non compliance processing as well. The fee for a client to be
reinstated in the program (within a 2 year period) shall not exceed $25-68 $35.00. Any clients waiting
longer than 2 years to re enter the program will be required to pay all DERP fees in full as indicated in
Section 1.

Program Evaluation. The Secre tary of Pu blic Safety or designee retains th e authority to evalu ate,
whenever he/she deems appropriate, the above courses of instruction, programs of rehabilitation, and
alcohol evaluation agency.

Schedule Of Fees. The schedule of fees for the courses of instruction, programs of rehabilitation, and
alcohol evaluation agency shall be established by the Secretary of th e Department of Public Safety
and shall be posted within the standard operating procedures manual for the programs. All changes to
the schedule of fees must be approved by the Secretary of Public Safety, and such fees not exceed
the maximum fine imposed for the offense as set forth in 21 Del.C., §4177.

Definition Of Alcohol Related Violations And Offenses. For purposes of this policy regulation, alcohol
related violation/offense shall mean any violation under Title 21 of the Delaware Code, Sections 2740,
2742, 4177, 4177B, 4175 and all conforming statutes of any other state or the District of Columbia, or
local ordinances in conformity therewith.

Severability

If any partof this Ruleis he Id to be unconstitutional or other wise contrary to law by a co urt of
competent jurisdiction, s aid portion sh all b e severed and the re maining portions of this rule shall
remain in full force and effect under Delaware law.

Effective Date

The following regulations shall be effective 10 days from the date the order is signed and it is published
in its final form in the Register of Regulations in accordance with 29 Del.C. §10118(e).

Dui Service Provider Fees (Effective OGTOBER4:2004 January 1. 2011)

Service Current Fee
Screening by DERP $75-00 $100.00
Out of State Processing $1006-00 $125.00
No Show (DERP) $25.00 $35.00
Administrative Reentry* (DERP) $25-00 $35.00
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Education Program $200-00 $250.00
Ne-Show-(Edueation) $25-00
Outpatient Treatment $600-00 $750.00
Ne-Shew-(Treatrment Group) $25.00

Urinalysis $25-00 $35.00

Hardeore-Program $25-00
Administrative Re Screening** $65.00

*This is an administrative fee is for non complied clients that do not require a new evaluation, but must
be re entered and referred to a program. The client will also be charged this fee at the Provider Agency
for administrative costs associated with processing the client referral.

**This is an_ad ministrative fe e for clients who tamper with th eir urine sp ecimens to achie ve dilu te
readings, which results in the need for further urine drug testing and further clinical evaluation.

1204 Drinking Driver Programs Standard Operating Procedures

1.0 Nature and Purpose.

Pursuant to 21 Del.C. §4177D, this is a policy of the Department of Public Safety, Office of Highway
Safety. The purpose of this document is to provide a written operating procedure that shall apply to all
Department of Publ ic Safety contracted treatment, e ducation and assessment p roviders. The
Secretary of Public Safety or his/her designee must approve any changes to this document.

6 DE Reg. 1361 (4/1/03)

2.0 Definitions
"Administrative Discharge" The client has evidenced a need for services other than those available
through the program. For example, worsening alcoholism that results in admission to detoxification or
residential treatment services. This status is also assigned for clients who cannot attend the program
for reasons beyond their control (i.e., permanent disability occurring after enroliment).

"Case Management" The process of co ordinating and monitoring the services provided to a client
both within a p rogram and in conjunction with other providers. In the co ntext of the Delaware DUI
System, Case Management Services will only be provided by th e Dep artment of Public Safety
contracted evaluation and referral provider.

"Discharge Status"

"Discharge at Risk" Th is catego ry i ndicates that the client has co mpleted the program’s
attendance requirements and paid the required fee, but has not demonstrated sufficient change to
indicate responsible behavior in the community.

"Non-Compliance" The client has failed to comply with the rules and regulations associated with

program entry and has also failed to comply with the conditions and expectations as outlined in the

initial sessions.

"Satisfactory” This category indicates that the client has completed the program and that he/she
has e videnced positive b ehavioral ch ange, which indicates the ca pacity for respons ible future
behavior.

"Enrollment" The point at which the intake process has been completed, the client has p aid the full
Education Program fee or half of the Outpatient Program fee, and the program begins to provide
clinical service.

"In-State Clients™ The Delaware Evaluation and Referral Program will be responsible for coordinating
services to address the client’s DUI incident, for monitoring compliance with Delaware law regarding
DUI, and updating client information and disposition status in the online tracking system. For those
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clients discharged at-risk, DER P is responsible for coordinating a r eferral for continuing treatment.
DERP will also monitor the client’s status for compliance with discharge requirements and update their
disposition in the online tracking system.

"No Show" Defined as when a client fails to show for a scheduled appointment; is late for a scheduled
appointment; calls to can cela scheduled a ppointment with out a dequate notice; ar rives for an

appointment without the needed documentation; or arrives for an appointment under the influence of
alcohol as evidenced by a positive breathalyzer.

"Out-of-State Clients” DERP is responsible for referring out-of-state clients to an approved provider
in their area. DERP will continue to monitor the client’s progress and status through communications
with the out-of-state agency. Once the offender has completed the program in their area, DERP will
review the evaluation results for compliance with the Delaware DUI program requirements. DERP wiill
also be responsible to update the online tracking system with regard to the client’s disposition status.

6 DE Reg. 1361 (4/1/03)

3.0 Applicability
These st andard operating p rocedures ap ply to a Il D epartment of Public Safety contracted D Ul
treatment, ed ucation, and assessment providers, as well as to all clients referred to this program
whether they reside in or out of the State of Delaware.

6 DE Reg. 1361 (4/1/03)

4.0 Client Flow
4.1 Referral to the Delaware Evaluation and Referral Program (DERP). The court is the organization that
generally makes the re ferralto DERP b y p roviding them with th e clie nt's n ame an d r eferral
information. DERP will then process this information according to the following procedures:
4.1.1 For a DUI client residing in Delaware or seeking treatment services through a Delaware contracted
provider:
4.1.1.1 Sources of Referral
4.1.1.1.1  Court System
4.1.1.1.2 Probation and Parole
4.1.1.1.3 Client Self-Referral
4.1.1.1.4 Out-of-State DMV
4.1.1.1.5 Delaware DMV
411.2 Intake and Referral Process (at DERP)
4.1.1.2.1  DERP will enter client information into the online tracking system upon receipt.
4.1.1.2.2 The client has #2heurs 10 days from the court appearance time and date to contact
DERP and schedule an interview. DERP will send an introduction letter (Attachment
A) to the client, typically within 24 hours of receipt of the referral.
4.1.1.2.3 DERPwi ill contact each client by telephone ont he evening priorto  his or her
scheduled appointment.*
*Please note: Should the client fail to contact DERP and schedule the appointment
with Z2-heurs 10 days of their court appearance, the staff at DERP may issue a non-
compliance discharge (Attachment C). Referral agency will be notified, the trac king
system will be updated, and the process now stops.
Should the client fail to keep an appointment or arrive at the appointment without the
fee or required paperwork, the staff at DERP will apply a no-show fee of $25-00
$35.00 to the client’s account, and the scheduling process will begin again.
Should the client fail to reschedule within 24 hours of the missed appointment, the
staff at DERP may issue a non-compliance discharge. Referral agency will be notified,
the tracking system will be updated, and the process now stops until the client takes
the necessary steps to re-entry (Attachment D).
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4.1.1.2.4 DERP will conduct a screening of the client and make a recommendation for program
level of treatment, provide a supervisory clinical review (CADC), and make a referral
(Attachment B) to a De laware contracted DUl provider agency, as selected by the
client.

4.1.1.2.5 A DERP screening is valid for twe-years one year. Education referrals, however, must
be re-screened after each non-compliance discharge.

41126 TheD elaware co ntracted D Ul provider agencys elected sh ouldb e county-
appropriate, or by client re quest, and the referral shall be made within five business
days of the client’s assessment appointment.

41.1.3 Reasons for and Process of a DERP Non-Compliance

4.1.1.3.1  Client fails to contact DERP within #2-hedrs 10 days of court appearance.

4.1.1.3.2 Client fails to show for a s cheduled appo intment and does not ¢ ontact D ERP to
reschedule within 24 hours of the missed appointment.

4.1.1.3.3 Client fails to keep two scheduled appointments per referral episode.

41.1.4 Completion Process (In-State Clients at DERP)
L4444 ina svstom with-a_notificati
courb-etcompletion:
11443  Notifvrefor ation-of disel '
4.1.1.4.41 Close case and maintain file.
4115 Fees (In-State Clients)

4.1.1.5.1  Screening - $75-60 $100.00

4.1.1.5.2 No-Show - $25-60 $35.00 per missed appointment

4.1.1.5.3 Administrative Re-Entry Processing - $25-08 $35.00

4.1.2 For a DUI client not residing in Delaware:

41.21 Sources of Referral

4.1.21.1 Court System
4.1.2.1.2 Probation and Parole
4.1.2.1.3 Client Self-Referral
4.1.21.4 Out-of-State DMV
4.1.21.5 Delaware DMV

41.2.2 Intake and Referral Process (at DERP)

4.1.2.2.1  Enter the client information into the online tracking system upon receipt.

41.22.2 Send toan d receive ba ck fromth e clie nt a com plete re lease of information
(Attachment E) and a letter regarding the process to reach completion (Attachment F).

4.1.2.2.3 If necessary, direct the client to a facility in their area for an evaluation.

4.1.2.2.4 If required paperwork is incomplete, or not received within 15 days of the date DERP
sent the letter, DERP may issue a non-compliance discharge and close the case. The
Administrative Processing Fee would then be applicable for the client to re-enter the
system.

4.1.2.25 Refer the client to a facility in their area for the appropriate program as determined by
the evaluation.

4.1.2.2.6  Maintain contact with the client until all client information is received.

41.2.3 Completion Process (Out-of-State Clients at DERP)

4.1.2.3.1  Update the tracking system with a notification date to the court (in-state or out-of-state
court) of completion.

4.1.2.3.2 Advise Delaware, or other state’s DMV, of completion.
4.1.2.3.3 Notify referring organization of discharge status.
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4.1.2.3.4 Close case and maintain file.

41.2.4 Fees (Out-of-State Clients)
4.1.2.4.1 Out of State Client Processing - $166-06 $125.00
4.1.2.4.2 Administrative Re-Entry Processing - $25-66 $35.00

4.2 Referral from DERP is made to a Delaware Department of Public Safety DUI contracted provider.
4.2.1 Intake and Referral Process (at Provider Agency)

4211 Check the DUI tracking system and extract new referrals daily.

421.2 Print the new referral information and establish a client chart.

4213 Mail an appropriate introduction letter (Attachment G) to the client and update the online
system indicating that the initial notification has been made.

4214 Enter data into the provider’s internal client tracking system.

4215 Conduct client Orientation Meeting and schedule clients’ events, client completes clinical

intake and begins the program.*

*Please note. Should the client fail to attend an Orientation within 30 days of referral,
the staff at the Provider Agency shall se nd a 30-day letter, issue a non-compliance
discharge (Attachment H), and update the tracking system. The client seeking re-entry
will be responsible for any no-show fees and the administrative processing fee.
4.2.2 Program Completion and Client Disposition (at Provider Agency)
4,221 Assign discharge status to client’s event (s).

4222 Update the online system. Fo r clients other than satisfactory discharge, any notes that
explain the status will be helpful to DMV and the court system.

4.3 Re-Licensing
4.3.1 Ignition Interlock Device Program

4.3.1.1 First Offense Election. The IID Diversion Program is of fered to DUI fir st offenders who
qualify for the regular first offense election. This election must be made in court at the time
of their plea. Eligibility requ irements include enrollment in an appropriate education or
treatment program and license revocation of at least one month.

43.1.2 Refused Chemical Test. Offenders with a re voked lice nse fo r re fusal to submitto a
chemical test may voluntarily participate in the IID program. Eligibility requirements include
enroliment in an ap propriate education or tre atment program, license re vocation for an
additional two month period above and beyond their initial revocation, and their revoked
license must be in the Division for a mini mum p eriod of two m onths (for a 12 month
revocation), six months (for an 18 month revocation), or twelve months (for a 24 month
revocation).

4313 Subsequent Conviction or Probable Cause Administrative Action. Offenders revoked for a
subsequent DUI offense in either of these categories may voluntarily participate in the 11D
program. Eligibility requirements include enrollment in an appropriate treatment program,
license re vocation for a n a dditional two m onth period ab ove a nd b eyond the ir in itial
revocation, and the revoked license must be in the Division for a minimum period of two
months (for a 12 month revocation) or six months (for an 18 month revocation).

4314 License V alidity. Th e 1ID licens e is valid for Class D dr  iving privileges provided the
offender is driving a vehicle equipped with an approved Ignition Interlock Device and has
the IID license in their possession.

4.3.2 Conditional Licensing

4.3.2.1 The conditional license is only authorized for offenders with a first DUI violation who elect
the First Offender Election option in court upon meeting the specific criteria.

4322 The offender must sa tisfactorily comp lete a m inimum of sixteen (16) hours of alcoho |
education or treatment as determined by the Delaware Evaluation and Referral Program.

4323 There is a minimum 90-day hard revocation before a conditional license may be issued.

4324 The fee for a conditional license is $10.00.

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 5, MONDAY, NOVEMBER 1, 2010




426

PROPOSED REGULATIONS

4.3.3 Reinstatement for First Offense Election

4.3.3.1

4.3.3.2
4.3.3.3
4.3.34

The offender must satisfactorily complete an edu cation or treatment pr ogram as
determined by the Delaware Evaluation and Referral Program.

There is a minimum six-month hard revocation before reinstatement can be made.
The offender must complete a favorable character background review with the Division.
The fee for reinstatement is $143.75.

4.3.4 Reinstatement for DUI Conviction (without administrative action)

4.3.41

4.3.4.2
4343
4344
4.34.5

The offender must satisfactorily complete an edu cation or treatment pr ogram as
determined by the Delaware Evaluation and Referral Program.

There is a minimum six-month hard revocation before reinstatement can be made.
The offender must complete a favorable character background review with the Division
The fee for reinstatement is $143.75.

The offender must pass the vision, law, and road test administered by the Division, as well
as pay the $12.50 license fee. (in-state offenders only)

4.3.5 Reinstatement for Probable Cause or Refused Chemical Test (alone or with a DUI conviction)

4.3.5.1

4.3.5.2
4.3.5.3
4.3.54
4.3.5.5

The offender must satisfactorily complete an edu cation or treatment pr ogram as
determined by the Delaware Evaluation and Referral Program.

The offender must serve the revocation period in full.
The offender must complete a favorable character background review with the Division.
The fee for reinstatement is $143.75.

The offender must pass the vision, law, and road test administered by the Division, as well
as pay the $12.50 license fee. (in-state offenders only)

6 DE Reg. 1361 (4/1/03)

5.0 Provider Programs
51 DUI Education Program
5.1.1 Overview

5.1.1.1
51.1.2

51.1.3

51.14

5.1.1.5

5.1.1.6

The DUI Education Program consists of 16 hours of drug and alcohol education.

This program is designed for the first time offender who is of legal age to consume alcohol
in the State of De laware and who presents for an assessment following a DUI incident
without evidence of an abuse problem, and typically with a BAC of less than 0.15.

The client referred to the program will receive 16 ho urs of education servic es through
eight 2-hour classes. The class enrollment may be open or closed as long as the client
does not have to wait more than 30 days to get started. The frequency of the meetings
may vary by program.

Typically, the client will be referred to a pr ogram in the client’ s county of res idence, but
may request a referral to any of the three counties in Delaware.

During the course of the 16-hour program, a urine-drug screen (UDS) will be administered
to every clie nt. A po sitive UDS is gr ounds for imm ediate dis charge at- risk fro m the
Education program. (Other criteria that can result in a discharge at-risk can be found on
Page 14.)

Clients discharged at-risk from the Education program will be referred to a higher level of
care, as d etermined b y th e clie nt’s counselor. This can includ e a r eferralto a DUI
Outpatient treatment program, an intensive outpatient program at another agency, or an
inpatient program at another agency.

5.1.2 Associated Fees

5.1.2.1
5.1.2.2
5.1.23

Education Program - $266-68 $250.00
No Show - $25-06 $35.00 per missed appointment

Urinalysis - $25-00 $35.00
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51.24

Administrative Re-Entry - $25-008 $35.00

5.1.3 Discharge Criteria (Attachment I)

5.1.3.1

5.1.3.2

Satisfactory. The client must attend all scheduled classes, pay the fee, and get a passing
grade (80% or greater) on a standardized content test; the client mu st also complete the
requirements of the program within 90 days of the referral. Participation must be evident
and the client must presentan acceptable DUI A voidance Plan . (Attachment J)
Attendance at an addiction-focused community support group is also required.
Non-Compliance. The client will be considered non-com pliant and a non-complianc e
discharge status will be assigned if the client meets any of the following criteria:

5.1.3.2.1  The client fails to begin the program within 30 days of referral.
5.1.3.22 Theclientfailsto pay the re quired fee ac cording to the pr ogram, or ind ividually

designed payment plan.

5.1.3.2.3  The client contact is lost for more than 30 days.
5.1.3.2.4  The client has failed to complete the program within 90 days of the referral.
5.1.3.2.5 A non-compliance discharge will also be assigned to clients who are disruptive to the

process.

5.1.3.2.6  Clients who fail to show for two consecutive scheduled appointments, or fail to show

5.1.3.3

for three scheduled appointments during th e entire course of treatment, will also be
non-complied. (Attachment K)
At-Risk. A client who has failed to accomplish the goals and objectives of the Education

Program will be released under an At-Risk status. (Attachment K) Specific reasons for this
status include:

5.1.3.3.1  Failure of a client to remain abstinent while in the program.

5.1.3.3.2  Lack of participation in the group setting.

5.1.3.3.3 Lack of, or an unacceptable DUI Avoidance Plan.

5.1.3.3.4  Failure to achieve a passing grade on the content test.

5.1.3.3.5 Being arrested for an alcohol-related incident while in the program.

5.1.3.3.6 The presence of clinical is sues that ind icate th e necessity o f fu rther tr eatment in

5134

accordance with the DSM IV diagnostic criteria.

Admlnlstratlve Dlscharge Mselaa#ge—sta%us—s—msewed#e#ehen%s—wl%e—eamqet—aﬁeﬂd

discharge st atus is re_served for clie nts who cannot atte nd the p rogram for med ical
reasons or cannot attend for a sound reason (such as overseas military deployment). This
status may also be used to discharge a client to the services of another provider.

5.2 The DUI Out-Patient Treatment Program
5.2.1 Overview

5211

This program consists of the base program and two sub-programs, all of which require a
minimum of sixteen hours of drug and alcohol treatment.

5.2.1.1.1  The “21 and Under Treatment Program” provides services specifically geared to the

issues most common to a population of this age.

5.21.1.2 The “ Alternative/Mental Health T reatment Program” p rovides se rvices sp ecifically

5212

52.1.3

geared to the issues most common to this population.

This program is designed for the repeat offender and the first offender who presents for an
assessment following a DUI incident with evidence of an abuse problem and typiealty with
a BAC of greater than 0.15.

The clie nt referred to the program will rec  eive a minimum of 16 hours of treatment
services. The services are provided thro ugh a v ariety of methods and will differ by
contracted service provider. The class enroliment may be open or closed as long as the
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5214

client does not have to wait more than thirty (30) days to get started. The frequency of the
meetings may vary by program.

Typically, the client will be referred to a pr ogram in the client’ s county of res idence, but
may request a referral to any of the three counties in Delaware.

5.2.2 Acceptance of Prior Treatment

5.2.2.1

5.2.2.2

5223

5.2.3 Fees
5.2.31
5.2.3.2
5.2.3.3
5.2.3.4
5.2.35

Clients having received prior treatment services will be required to attend the D Ul
Provider’s DU I program orientation. Having completed any form of intensive substance
abuse treatment indicates, in and of itself, a level of need that would typically war rant
extended care and monitoring.

These clients will be requ ired to submit for a detailed assessment and should bring all
paperwork relating to any prior s ubstance abuse treatment. A urine drug screen will be
required at the time of assessment. Any treatment received within the last 60 days will be
reviewed and a clinical decision made to determine the e xtent to which the treatment
satisfies DUI Outpatient Treatment Program’s requirements. Any treatment older than 60
days will not be considered.

If the clinical determination is that the substance abuse treatment was adequate, but the
“drinking and driving” component of the program was missing, the client will be referred to
a DUl Education Program to ensure that this component is received. If th e treatment
completed was an inpatient program, after-care services will be required prior to discharge
from the DUI program.

Program - $6066-66 $750.00

No Show (group session) - $25-66 $35.00

No Show (individual session) - $25-68 $35.00

Urinalysis - $25-60 $35.00

Administrative Re-entry (related to dilute UDS) - $25-08 $65.00

5.2.4 Discharge Criteria (Attachment I)

5.2.4.1

5242

Satisfactory. The client must attend all scheduled classes, pay the fee, and get a passing
grade ( 80% o rgr eater)ona  standardized conte nt test; and must complete the
requirements of the program within 120 days of the referral. Participation must be evident,
client demonstrated a change in behavior, and the client must present an acceptable DUI
Avoidance Plan. Attendance at a m inimum of 6 ad diction-focused community su pport
group meetings is also required.

Non-Compliance. The ¢ lient will be cons idered non-compliant and a non-compliance
discharge status will be assigned if the client meets any of the following criteria:

5.2.4.2.1 The client fails to begin the program within 30 days of referral.
52422 Theclientfailsto paythe re quired fee ac cordingto the program, or ind ividually

designed payment plan.

5.2.4.2.3 The client contact is lost for more than 30 days.
5.2.4.2.4 The client has failed to complete the program within 120 days of the referral.
5.24.2.5 A non-compliance discharge will also be assigned to clients who are disruptive to the

process.

5.24.2.6 Clients who fail to show for two consecutive scheduled appointments, or fail to show

5243

for three scheduled appointments during t he entire course of treatment, will also be
non-complied.
At-Risk A client who has failed to accomplish the go als and objectives of the Treatment
Program will be released under an At-Risk status (Attachment L). Specific reasons for this
status include:

5.2.4.3.1 Failure of a client to remain abstinent while in the program.
5.2.4.3.2 Lack of participation in the group setting.

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 5, MONDAY, NOVEMBER 1, 2010




PROPOSED REGULATIONS 429

5.3

5.2.4.3.3 Failure to complete the treatment plan

5.2.4.3.4 Lack of, or an unacceptable DUI Avoidance Plan.

5.2.4.3.5 Failure to achieve a passing grade on the content test.

5.2.4.3.6 Being arrested for an alcohol-related incident while in the program.

5.2.4.3.7 The presence of clinical is sues that ind icate th e necessity o f fu rther tr eatment in

accordance with the DSM |V diagnostic criteria.
5244 Administrative Discharge. This discharge status is reserved for those clients who cannot

attend the program for medical reasons, have passed away, or cannot attend for a sound
reason. This status may also be used to discharge a client to the service of another.

Resolution of At-Risk Discharge. To resolve an_at-risk discharge. the client must enroll in a more in-
depth treatment program, and subsequently complete the program satisfactorily.

5.3.1 The client may choo se to continue receiving services with the current agency, or may choose to

receive the required services at a new agency (a list of accepted agencies will be provided at the
time of discharge).

5.3.2 If anew agency is chosen, that agency must be licensed by the Division of Substance Abuse and

Mental Health (DSAMH).

5.3.3 The client must contact the discharging agency prior to the start of the new treatment program and

sign a release of information form with both agencies.

5.3.4 The client must rem ain drug and alcohol free for a minim um of 12 weeks prior to _successful

discharge.

5.3.5 The client must return to the discharging agency within 60 days of completing the new treatment

services and br ing the discha rge summ ary (including p rognosis), a d escription o f services
received, and the DUI at-risk discharge completion form (Attachment L). A certificate of completion
is not acceptable documentation.
Other Programs. T here are other, more intensive services available for use at the discretion of the
Program Managers. These include services such as residential treatment and medical detoxification.
In_addition, a Har dcore Program for drinking drivers is currently in the d evelopment stages. This
program will target offenders with a history of DUI incidents, and offer appropriate treatment services.

6 DE Reg. 1361 (4/1/03)

6.0
6.1

6.2

Appeals Process

Overview. An individual who has been discharged from a DUI Education/Treatment Program, and has
unsuccessfully appealed that discharge in accordance with the duly established appeals procedures of
the education/treatment agency, may appeal the discharge to the Division of Aleehelism—DBrug-Abuse
and-MentatHealth(BABAMH) Substance Abuse and Mental Health (DSAMH).

Client Responsibilities. Within 10 day s from the effective date on the of ficial notice of the internal
appeals decision of the education/treatment agency, the client must submit an a ppeal to BABAMH-
DSAMH, which includes all of the following documents:

6.2.1  Notice of Appeal of Discharge to BABAMH DSAMH form (Attachment M). This for m should be

obtained from the education/treatment agency. The client must use the for m to clearly state the
reason (s) for the appeal. The client must clearly cite the specific items in the discharge letter from
the treatment/education agency that he/she is challenging. The client must also present objective,
measurable facts that support his/her challenge to the education/treatment agency’s decision.

6.2.2 Discharge letter from education/treatment agency that clea rly indicates th e specific reasons for

discharge.
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6.2.3

6.2.4

Official notice of the inter nal appeals decision from the education/treatment agency verifying that
the client has completed the agency’s internal appeal process, and that the decision to discharge
has been upheld.

A fully completed and signed “Consent for Release of Confidential Information” that complies with
42 CFR re quirements allo wing the edu cation/treatment a gency to p rovide in formation to th e
BABAMH DSAMH DUI Appeals Team. A copy of this form must also be given to the education/
treatment agency. (This form should be obtained from the education/treatment agency.)

6.3 Education/Treatment Agency R esponsibilities. The educat ion/treatment agency that has disc harged
the client must:

6.3.1

6.3.2

6.3.3

6.3.4

6.3.5

Provide the client with a letter, which details the specific objective, measurable reasons why he/
she has been discharged from the program. These reasons must be based upon the Criteria for
Discharge that have been approved by the Office of Highway Safety (OHS) for the DUI Education/
Treatment Program.

Offer the clie nt the o pportunity to a ppeal th e disch arge to th e edu cation/treatment ag ency
following the appeals process approved by OHS and give the client an official notice of the internal
appeals decision verifying that the discharge was upheld.

Explain the process to appeal further to BABAMH DSAMH and provide the client with the Appeal
of Discharge to BABAMH DSAMH form.

Provide the client with the appropriate “Consent for Release of Confidential Information” form and
assist the client to complete the form correctly and completely. Keep one signed original and give
the client one signed copy.

Upon notification from the BABAMH DSAMH Appeals Team that an appeal has bee n received,
provide the BABAMH DSAMH Appeals Team, within 10 working days, th e sp ecific, obje ctive,
measurable documentation to support the reasons for discharge in the letter given to the client.

6.4 DADAMH Appeals Team Responsibilities

6.4.1

Log in and date stamp the appeal packages received from clients

6.4.1.1 Appeal packages received in the BABAMH DSAMH Appeals Team office, or postmarked

no later than ten (10) days from the effective date of the official notice of the internal
appeals decision from the education/treatment program, will be scheduled to be reviewed
by the BABAMH DSAMH Appeals Team.

6.4.1.2 Appeals not received in the BABAMH DSAMH Appeals Team office, or postmarked later

than ten (10) days from the effective date of the official notice of the internal a ppeals
decision from the edu cation/treatment program, will be lo gged in and returned to the
appellant without further action.

6.4.1.3 Appeal packages that are incomplete (i.e., do not contain all four of the items outlined in

6.4.2

6.4.3

6.4.4

Chapter VI, Section B — Client Responsibilities above, completed inaccurately, or without
appropriate signatures as required) w ill be lo gged in and returned to the appellant. If a
corrected appeals package is not returned before the original ten (10) day period expires,
the appeal will not be reviewed by the BABAMH DSAMH Appeals Team.
The BAB-AMH DSAMH Appeals Team will c ontact the educ ation/treatment age ncy to request
specific, objective, measurable documentation to support the reasons for discharge in the letter
given to the client. If the d ocumentation is not received by the BABAMH DSAMH Appeals Team
within 10 working days from the contact date, the Team’s decision will be based solely upon the
documentation provided by the appellant.
The BABAMH DSAMH Appeals Team will meet at least monthly to review appropriately submitted
appeals. All appropriately submitted appeals received by th e BABAMH DSAMH Appeals Team
three days prior to a scheduled review will be co nsidered at the review. Appeals received after
three working days before a scheduled review will be considered at the next scheduled review.
The BAB-AMH DSAMH Appeals Team will ¢ arefully consi der all the requir ed documentation
provided by the client and the education/treatment provider. Decisions will be based solely on the
documentation provided in w riting. N o in-person hearings will be conducted. No in-person
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appearances by education/treatment providers will be allow ed. THE TEAM WILL REN DER A
DECISION REGARD ING WHETH ER OR NOT THEE DUCATION/TREATMENT AGEN CY
FOLLOWED THE CRITERIA APPROVED BY DPS/OHS FOR DISCHARGE OF CLIENTS FROM
THE DUI EDUCATION/TREATMENT PROGRAM.

6.4.5 Within 10 days of the review, the BABAMH DSAMH Appeals Team will notify the client, OHS, and
the education/treatment a gency of the Te am’s decision and rationale be hind the d ecision. All
decisions are final, and no subsequent review will be held by DADAMH on the same appeal.

6.4.6 Within 10 days of the review, the BABAMH DSAMH Appeals Team will enter the decision into the
DUI Tracking System.

6 DE Reg. 1361 (4/1/03)

7.0 Fee Schedules

Service Current Fee
Screening by DERP $75-60 $100.00
Out of State Processing $400-00 $125.00
No Show (DERP) $25-00 $35.00
Administrative Re-entry (DERP)* $25-00 $35.00
Education Program $200-06 $250.00
No Show (Education) $25-00 $35.00
Outpatient Treatment $600-00 $750.00
No Show (Treatment-Group) $25-00 $35.00
No Show (Treatment-Individual) $25-00 $35.00
Administrative Re-Entry (Programs)* | $25-00 $35.00
Urinalysis $25-00 $35.00
Administrative Re-screening** $35.00
Hardcore Program — in development

*This is an administrative fee is for non-complied clients that do not require a new evaluation, but
must be re-entered and referred to a program. The client will also be charged this fee at the
Provider Agency for administrative costs associated with processing the client referral.

**This is _an administrative fee  related to dilute urinaly sis res ults. C linicians are re quired to
complete an in-depth case review and determine the best process forward for the individual client.

6 DE Reg. 1361 (4/1/03)
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6-BEReg—1361-(4/103)
8.0 Reporting
Each agency is responsible for maintaining client activity information in the online DUI tracking system.
The information must be complete, accurate, and timely. The Of fice of Highway Safety will use the
system to generate any necessary reports.

9.0 Attachments*
9.1 Client Introductory Letter from DERP
9.2 In-State Client Letter from DERP
9.3 Client Non-Compliance Letter from DERP
9.4 DERP Re-entry Letters
9.5 Standard Release of Information
9.6 Out-of-State Client Information Letters
9.7 Client Introductory Letter from Program
9.8 Client Non-Compliance Letter from Program
9.9 Discharge Criteria — Supporting Information
9.10  Sample DUI Avoidance Plan
9.1 Ne-Shew-Nen-ComplianeeLetter At-risk Letter from Program

9.12  AtRiskletterfromProgram At-risk Discharge Clearance Document
9.13 BABAMH DSAMH Appeals Process and Letter

*Attachment documents can be viewed at The Office of Highway Safety and are not attached to this regulation.
6 DE Reg. 1361 (4/1/03)

OFFICE OF HIGHWAY SAFETY
Statutory Authority: 21 Delaware Code, Section 4185(b), and 29 Delaware Code, Chapter 101
(21 Del.C. §4185(b) & 29 Del.C., Ch. 101)

PUBLIC NOTICE
1206 Approved Motorcycle Helmets and Eye Protection

The Delaware Department of Safety and Homeland Security proposes to amend Regulation 1207 of the Office
of Highway Safety's regulations to more clearly specify what motorcycle helmets and eye protection are approved
for use in Delaware by the Secretary of the Department. Written comments concerning this proposed amendment
should be submitted to Jana Simpler, Director, Office of Highway Safety, P. O. Box 1321, Dover, DE. 19903 on or
before December 1, 2010, for consideration before a final regulation is adopted.
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Regulation-30 1206 Approved Motorcycle Helmets and Eye Protection

1.0 Types of Approved Helmets.

1.1 Pursuant to 21 Del.C., §4185, the types of helmets approved by the Secretary of the Department of
Publie Safety and Homeland Security are ones that:

1.1.1 Helmets which meet or exceed the Federal Motor Vehicle Safety Standard (FMVSS) 218 {B-6-+)

Standard located at 49 Code of Federal Regulations Section 571.218: and meet the Federal Motor

1.2.1 Each helmet shall be labeled permanently and legibly, in a manner such that the label(s) can be
read easily without removing padding or any other permanent part, with the following:

1.2.1.1 Manufacturer's name or identification.

1.2.1.2 Precise model designation.

1.2.1.3 Size.

1.2.14 Month and year of manufacture. This may be spelled out (e.g., June 1988), or expressed
in numerals (e.qg. 6/99).

1.2.1.5 The symbol DOT, constituting the manufacturer's certification that the helmet conforms to

the applicable F ederal Motor Vehicle Safety Standard. This symbol shall appear on the
outer surface, in a color that contrasts with the background., in letters at least three-eighths
inch (one centimeter) high.
1.2.2 Each helmet shall include the following information for the purchaser:

1.2.2.1 "Shell and liner constructed of (identify type(s) of materials)."

1.2.2.2 "Helmet can be seriously damaged by some common substances without damage being
visible to th e user. Ap ply only the follo wing: (Reco mmended clea ning ag ents, p aints,
adhesives, etc., as appropriate.)"

1.2.2.3 "Make no_modifications to the helmet. Fasten helmet securely. If he Imet e xperiences a
severe blow, return it to the manufacturer for inspection, or destroy it and replace it."

1.2.2.4 "Any additional relevant safety information should be included at the time of purchase by
means of an attached tag, brochure, or other suitable means."

1.2.2.5 "If a_mo torcycle he Imet me eting th e ab ove fed eral r equirements is e quipped with an

electronic device for transmitting sound, the speaker portion affixed to the helmet, must
not enter or completely block the ear canals."

2.0 Approved Types of Eye Protection

2.1 Pursuantto 21 Del.C., §4 185, th e typ es of eye p rotection ap proved b y the Secre tary o f the
Department of Publie Safety and-Hemeland-Seeurity are as follows:
2.1.1  Any type of goggles equipped with non-breakable lenses;

2.1.2 A face shield; or
2.1.3 Safety glasses excluding contact lenses. Be-NOT-approve-contactHens-orany-type-ofeye-glasses

nnad nhro hla lan AMlindchinld a hiah acommandad
SIRISIRSIS IS S —Ha aS—a SLRLD S &g
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3.0 Reaffirming original eye protection requirement.
This Re gulation reafflrms th e original ap proval for eye pr otection, as issued by the Motor Vehicle
Division on July 11, 1968; , W ;

DEPARTMENT OF STATE
DIVISION OF PROFESSIONAL REGULATION

Statutory Authority: 24 Delaware Code, Section 4416(b)(1) (24 Del.C. §4416(b)(1))
24 DE Admin. Code 4400

PUBLIC NOTICE

4400 Delaware Manufactured Home Installation Board

Pursuant to 24 Del.C. §4416(b)(1), the Manufactured Home Installation Board has proposed revisions to its
rules and regulations.

A public hearing will be held on November 22, 2010 at 9:15 a.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Manufactured
Home Installation Board, 861 Silver Lake Boulevard, Dover, Delaware 19904. Persons wishing to submit written
comments may forward these to the Board at the abov e address. The final date to receive written comments will
be at the public hearing.

The Bo ard has proposed revisions to Rule 9.0. T he B oard's licen sing law, Chapter 44 o f Title 24 of the
Delaware Code, provides that all manufactured ho me installations must be performed in comp liance with the
requirements of the United States Dep artment of Housing an d Ur ban Develo pment ("HUD"). See 24 Del.C.
§4421(b). The revisions to Rule 9.0 expressly incorporate HUD's installation requirements. In particular, the rules
reference s pecific sections of the Code of Federal Regulatio ns. These amendment s will make explicit what is
already included in the Boar d's licensing law and will, therefore, provide greater clarity and greater protection for
the public.

The Board will c onsider promulgating the proposed rules and re gulations at its regularly scheduled meeting
following the public hearing.

4400 Delaware Manufactured Home Installation Board
(Break in Continuity of Sections)

9.0 Manufactured Home Installation Requirements
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9.1 Manufactured homes shall be installed, at _minimum, in_accor dance with Section 4421(b) o f this
chapter and all applicable re gulations of the United States De partment of Hou sing a nd Ur ban
Development ("HUD)." as set forth in the Code of Federal Regulations ("C.F.R."). HUD requirements
are available online at www.dpr.gov.

9.2 Site suitability. Pursuant to 24 C.F.R. §3285.103, prior to the initial installation of a new manufactured
home, the installer shall ver ify that the de sign and con struction of the h ome. as indicated on the
design zone maps provided with the home, are suitable for the site location where the home is to be
installed.

9.3 Site preparation.

9.3.1 Soil conditions. Pursuant to 24 C.F.R. §3285.201, the manufactured home's foundation shall be
constructed on firm, undis turbed soil orfill compacted to at least 90 percent of its maximum
relative density, and the site shall be graded to ensure adequate drainage. Pursuant to 24 C.F.R.
§3285.202, the soil classification and bearing capacity shall be determined before the foundation
is constructed and anchored.

9.3.2 Drainage. Pursuant to 24 C.F.R. §3 285.203, drainage shall be p rovided to direct surface water
away from the manufactured home to protect against erosion of the foundation supports and to
prevent water build-up under the home. All drainage shall be diverted away from the home and
must slope a minimum of one-half inch per foot away from the foundation for the first ten feet.

9.4 Foundation co nstruction. Fou ndations for manufactured ho me installations shall b e de signed and
constructed in a ccordance with 24 C.F.R. §§3285.301 - 3 285.315and mustbe b ased on site
conditions. home design features, and the loads the home was designed to withstand, as shown on
the home's data plate.

9.4.1 Piers. Pursuant to 24 C.F.R. §3285.302, the piers used shall be capable of transmitting vertical live
and d ead load s to_th e footing or fo undation. Pi er ma terials, de sign. loads, co nfiguration and
location shall meet the requirements set forth at 24 C.F.R. §§3285.303 - 3285.312.

9.4.2 Footings. Pursuant to 24 C.F.R. §3285.312, materials approved for footings shall provide equal
load-bearing capacity and resistance to decay. Footings shall be placed on undisturbed soil or fill
compacted to 90 percent of maximum relative density. A footing shall support every pier. Footing
materials, placement, and sizing shall meet the requirements set forth at 24 C.F.R. §3285.310.

9.5 Anchoring. Pursuant to 24 C.F.R. §§3285.401 - 3285.406., the manufactured home shall be secured
against th e wind ., includ ing wind in the lo ngitudinal d irection. by u se o f anchor assembly type
installations or by connecting the home to an alternative foundation system, as set forth at 24 C.F.R.
§3285.301. Gro und an chor inst allations sh all me et the requirements for certification a nd testin g,
specifications, number and location set forth at 24 C.F.R. §3285.402.

9.6 Installation of optional features. Optional features, such as expanding rooms, appliances, and skirting.
shall be installed pursuant to the requirements set forth at 24 C.F.R. §§3285.501 - 3285.505.

9.6.1 Comfort cooling systems. Pursuant to 24 C.F.R . §3285.503, when not provided and installed by
the home manufacturer, any comfort cooling systems that are installed shall be installed according
to the appliance manufacturer's installation standards. Installation of any comfort cooling system
shall meet the requirements set forth at 24 C.F.R. §3285.503(a).

9.7 Ductwork, plumbing and fuel supply systems.

9.7.1 Ductwork ¢ onnections. Multi-sect ion homes with duc twork in mo re th an one se ction re quire
crossover connection to co mplete the ductwork system of the manufactured home. All d uctwork
connections shall be se aled to prevent air leakage. Installation, sealing and support of ductwork
shall meet the requirements set forth at 24 C.F.R. §3285.606.

9.7.2 Plumbing.

9.7.2.1 Water s upply. Multi-s ection _homes with plumbing in bo th sections re quire water -line
crossover connections to join all sections of the manufactured home. Crossover design
requirements are set forth at 24 C.F.R. §3280.609. When the local water supply pressure
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exceeds 80 psi to the home, a pressure-reducing valve shall be installed. Standards for
installation of the mandatory shutoff valve, freezing protection and testing procedures are
set forth at 24 C.F.R. §3280.609.

9.7.2.2 Drainage system. Multi-section homes with plu mbing in mor e than one section require
drainage system conn ections to join a Il sections of the ho me. In stallation, as sembly,
support and testing of drainage systems shall meet the requirements set forth at 24 C.F.R.
§3285.604.
9.7.3 Fuel supply systems. The gas piping system in the home shall be designed for pressure that is at
least 7 inches of water column and n ot more than 14 inche s of water column. In stallation,
crossovers and testing shall meet the requirements set forth at 24 C.F.R. §3285.605.

9.8 Electrical systems. Pursuant to 24 C.F.R. §3285.701, multi-section homes with electrical wiring in more
than one section require crossover connections to join all sections of the home. Pursuant to 24 C.F.R.
§3285.702, exterior lighting fixtures. ceiling-suspended fans and chain-hung lighting fixtures shall be
installed as r equired by their listings and 24 C.F.R. §3280. Installation, grounding and testing shall
meet the requirements set forth at 2 4 C.F.R. §3285.702. Pursuant to 24 C.F.R. §3285.703, smoke
alarms shall be functionally tested as required by the manufacturer instructions and shall be consistent
with 24 C.F.R. §3280.208. Considerations concerning installation of telephone and cable TV are set
forth at 24 C.F.R. §3285.906.

9.9 Exterior and interior close-up.

9.9.1 Exterior close-up. Pursuant to 24 C.F.R. §3285.801. exterior siding and roofing needed to join all
sections of th e man ufactured ho me shall b e in stalled ac cording to ma nufacturer installation
requirements consistent with 24 C.F.R. §§3 280.305 an d 3 280.307. Weathe rproofing an d
installation of hinged roofs and eaves shall meet the requirements of 24 C.F.R. §3285.801.

9.9.2 Structural inter connection of multi-section homes. Pursuantto 24 C.F.R. §3285.802, for multi-
section h omes, structural inter connections along the interior and exterior at th e mate -line are
required to join all sections of the home. Structural interconnection and closing of gaps shall meet
the requirements set forth at 24 C.F.R. §3285.802.

9.9.3 Interior close-up. Pursuant to 2 4 C.F.R. §32 85.803, all ship ping blo cking, strapping or bracing
shall be removed from appliances, windows and doors. Installation of shipped-loose wall paneling
shall meet the requirements of §3285.803.

9.9.4 Bottom board repair. The bottom board covering shall be inspected and repaired pursuant to the
requirements of 24 C.F.R. §3285.804.

9.10  Skirting. Pursuant to 24 C.F.R. §3285.504, skirting, if installed, shall be of weather-resistant materials
or provided with protection ag ainst wea ther d eterioration at least equivalent to that p rovided by a
coating of zinc on steel of not less than 0.30 oz./ft.2 Installation of skirting shall meet the requirements
set forth at 24 C.F.R. §3285.504.

9.11 Completion of op erational ch ecks a nd a djustments. Up on com pletion of inst allation, inst aller shall
check all items listed in Rule 9.0 and shall make any needed adjustments to ensure compliance with
all HUD requirements.

*Please Note: As the rest of the sections are not being ame nded th ey are not being published. Th e
complete regulation is available at:
4400 Delaware Manufactured Home Installation Board
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DIVISION OF PROFESSIONAL REGULATION
Statutory Authority: 24 Delaware Code, Section 5106(a)(1) (24 Del.C. §5106(a)(1))
24 DE Admin. Code 5100

PUBLIC NOTICE

5100 Board of Cosmetology and Barbering

Pursuant to 24 Del.C. §5106(a)(1), the Boa rd of Cosmetology and Barbering has pr oposed revisions to its
rules and regulations.

A public hearing will be held on November 29, 2010 at 9:15 a.m. in the second floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a co py from the Board of
Cosmetology and Barbering, 86 1 Silver Lake Boule vard, Dover, Delaware 19904. Perso ns wishing to submit
written co mments may fo rward th ese to the Board at the above address. The final d ate to re ceive written
comments will be at the public hearing.

The Board has proposed numerous revisions to the rules and regulations. A number of revisions implement
amendments to the Board's licensing law, Chapter 51 of Title 24 of the Delaware Code, which went into effect on
June 26, 2010. In particular, certain rules have been revised to implement the enhanced education requirements
for nail technicians and aestheticians.

Further, in Rule 2.0, the requirements for temporary work permits are amended to ensure that a permanent
license is obtained in a timely manner. The apprenticeship requirements, in Rule 3.0, are also revised to enable
the Board to more effectively monitor apprentices and their status pertaining to completion of the required hours.
Rule 11.0, pertaining to the requirements for schools, makes clear that all ins tructors must be licen sed. Finally,
Rule 14.7 specifies that nail technicians are prohibited from performing any type of hair removal.

The Board proposes striking the existing rules and regulations in their entirety and re placing them with the
rules and regulations set forth herein.

The Board will ¢c onsider promulgating the proposed rules and re gulations at its regularly scheduled meeting
following the public hearing.

5100 Board of Cosmetology and Barbering
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8 DE Reg. 1460 (04/01/05)

1.0

1.1

—
N

Application for Licensure

All applications for licensure must be submitted on forms approved by the Bo ard and the Division of
Professional Regulation and be accompanied by the appropriate fee.

Each applicant must provide proof of any required general or professional education in the form of a
certified transcript, proof of a G.E.D. or any other document evidencing completion of the necessary
education to the Board's satisfaction.

Any applicant submitting credentials, transcripts or other documents from a pr ogram or ed ucational
facility outside the United States or its territories must provide the Board with a certificate of translation
from a pe rson or agency a cceptable to th e Boa rd, if app ropriate, and an ed ucational cre dential
evaluation from an agency approved by the Board demonstrating that his or her training and education
are equivalent to domestic training and education. Board approved credentialing agencies are listed
on the Board's website, at www.dpr.delaware.gov.

Temporary Work Permits [24 Del.C. §5106(a)(7)]

The purpose of a temporary work permit is to allow an otherwise qualified applicant to practice under
appropriate supervision pending the applicant's scoring of a passing grade on the examination.

A temporary wor k p ermit may be issu edto an examination a pplicant who me ets th e Bo ard's
requirements an d wh o is e ligible for a dmission to the cosme tology. nail technician, barbering.
electrology, or aesthetician examination, with the appropriate fees paid.

A temporary work permit is valid for thirty (30) days past the next available examination date. After the
first temporary permit expires, a subsequent temporary permit may be issued only where the applicant
submits proof that he or she did not pass the examination and that he or she is registered for the next
examination date. The applicant shall be eligible for temporary permits for two years after the date of
making ap plication. If the applicant does not p ass th e examination wit hin two years after m aking
application, the applicant shall be required to wait one year from the date of the last examination and
then sh all make a new app lication an d sh all mee t all th e re quirements for lice nsure, including
repeating all _educational re quirements an d re -taking a nd p assing both p arts o f the required
examination.

The holder of a te mporary wo rk p ermit for cosmetology or ba rbering shall practice und er the
supervision of a licensed cosmetolo gist, master barber, b arber, cosmetolo gy instru ctor or b arber
instructor.

The holder of a temp orary work permit for nail technology shall practice under the supervision of a
licensed nail technician, nail technology instructor, cosmetologist., or cosmetology instructor.

The holder of a temporary work permit for electrology shall practice under the supervision of a licensed
electrologist or electrology instructor.

The holder of a temporary work permit for aesthetics shall practice under the supervision of a licensed
aesthetician, aesthetics instructor, cosmetologist, or cosmetology instructor.

The holder of a temporary instructor's work permit shall practice at all times under the supervision of a
licensed instructor, pursuant to Rules 7.3 and 11.3.

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 5, MONDAY, NOVEMBER 1, 2010




PROPOSED REGULATIONS 447

3.0

2.9 Reciprocity applicant: A temporary work permit for reciprocity may be issued to an applicant subject to
the requirements of 24 Del.C. §5109(a). Where the applicant comes from a state with less stringent
standards th an Delawar e's st andards.th e Boar dsh allre view the ap plicant's exper ience
documentation. The temporary per mit shall e xpire 14 cal endar days af ter th e da te of the Bo ard
meeting at which the Board considers the application.

Apprenticeship and Supervision [24 Del.C. §§5101(a). 5107]

3.1 A person applying for licensure by apprenticeship shall be supervised by a practitioner licensed in the
profession that the apprentice is studying., except that a nail technician applicant and an aesthetician
applicant m ay app rentice with a cosmetolo gist, and a bar ber ap plicant m ay app rentice with a
cosmetology instructor, if the cosmetology instructor has completed 35 hours' training in shaving.

3.2 An apprenticeship shall be completed only in a licensed shop.

3.3 Apprenticeship hours shall be acquired only after the apprentice license has been issued.

3.4 Any person applying for licensure as a cosmetologist or barber through apprenticeship must complete
the necessary apprentice hours in not less than eighteen (18) months and not more than thirty-six (36)
months.

3.5 Any pe rson app lying for lice nsure as a n_ail techni cian thro ugh ap prenticeship_must com plete the
necessary apprentice hours in not less than six (6) weeks and not more than twelve (12) months.

3.6 Any pe rson ap plying fo r licen sure as an e lectrologist th rough app renticeship m ust com plete the
necessary apprentice hours in not less than fifteen (15) weeks and not more than twelve (12) months.

3.7 Any pe rson ap plying for licen sure as an a esthetician th rough app renticeship mu st com plete the

necessary apprentice hours in not less than thirty (30) weeks and not more than twent y-four (24)
months.

3.8 The required hours shall be completed within the specified time frame, or the applicant shall begin a
new apprenticeship.

3.9 On written application to the Board prior to completion of the ap prenticeship. the Boar d may gra nt
extensions to these time frames for good cause shown.

3.10 The apprenticeship applicant shall submit quarterly status reports to the Board, on a Board approved
form, in January, April, July and October. The status reports shall include documentation pertaining to
the apprenticeship hours completed.

3.1 The apprenticeship license shall expire upon completion of the required hours within the specified time
frame, as set forth in Rules 3.4 - 3.7.

3.12  The apprentice shall submit a new application to the Board upon any change in supervisor or location
of the apprenticeship.

3.13  Where an apprentice provides services to a client, the client shall be so advised and the apprentice's
license shall be displayed at the work station.

Reciprocity Requirements [24 Del.C. §5109]
Any applicant from a st ate with less stringent re quirements than those of Delaware, shall submit a
notarized statement(s) from current or previous employer(s) testifying to work experience in the field
for which the applicant is seeking a license in Delaware. Such experience shall have been obtained in
the State where the applicant is currently licensed for a period of 5 years immediately preceding the
making of application. Unlicensed practice within the State of Delaware shall not qualify as valid work
experience.

Transfer of Nail Technician Hours to Cosmetology Programs
Apprentice nail technician hours earned totaling 250 may be transferred and applied to an apprentice
cosmetology program totaling 3.000 hours. Public/private student nail technician hours earned totaling
125 may be transferred and applied to a public/private cosmetology school curriculum totaling 1.500
hours.
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6.0 Transfer of Aesthetician Hours to Cosmetology Programs

Apprentice ae sthetician hours earned totaling 500 may be tra nsferred and applied to an_apprentice
cosmetology program totaling 3.000 hours. Public/private student aesthetician hours earned totaling
250 may be transferred and applied to a public/private cosmetology school curriculum totaling 1,500
hours.

7.0 Instructor Requirements [24 Del.C. §§5107(a)(3)h. - j.]

71

172

|.\‘
1)

In addition to the requirements set forth in 24 Del.C. §§5107(a)(3)h. - j.. an instructor applicant shall
submit an official transcript showing completion of the teacher training course.

Where an instructor applicant states that he or she has obtained 2 years experience, such experience
shall be documented by a notarized statement(s) from current or previous employers. If the required
statement(s) cannot be obtained, the applicant must submit an explanation, with any other available
documentation, suchas W -2 forms. The Bo ard may a cceptor reje ct such e xplanation, atit s
discretion.

A cosmetology instructor may te ach cosmetolo gy. nail technology and aesthetics. A cosmetolo gy
instructor may te ach barbering only if he or she has completed a co urse in shaving of atleast 35
hours, as set forth in 24 Del.C. §5107(a)(3)h.

8.0 Licensure of Cosmetology Shops and Schools [24 Del.C. §§5103(e). 5118]

oo |co
N |—

00
[

All cosmetology shops and schools shall be licensed by the Board.

Where the shop or school closes or has a change of name, address or ownership, the shop or school
shall submit a new application to the Board.

A pe rson licensed by th e Boar d as a co smetologist, master barber, b arber, e lectrologist, nail
technician, ae sthetician or instructor shall not wor k in _a cosmetology shop, barbershop, nail salon,
electrology est ablishment, ae sthetics sh op, sch ool of cosme tology, ba rbering, na il technology,
electrology or aesthetics unless such establishment has been licensed by the Board.

9.0 Establishment Responsibility for Employees [24 Del.C. §5113(a)(7)]

9.2

Each licensee licensed by the Boa rd and each person. firm, corporation or association operating a
cosmetology sho p, bar bershop, nail sa lon, or ele ctrology e stablishment shallb e r esponsible for
ensuringth ata llo fit s employees requiring lic enses are licens ed in Delaware prior to the
commencement of employment. The licensee shall have available for inspection on premises at a ll
time copies of the Delaware licenses of its employees.

An in dividual, lice nsee or licen sed sho p who e mploys un licensed individu als may be su bject to
discipline pursuant to 24 Del.C. §5113(a)(7).

10.0 Instructor Curriculum for Barbering and Cosmetology
Orientation

Practical Laboratory Management

Classroom Teaching and Management

Theory and Testing

11.0 Reguirements for Schools

11.1

Prior to_admiitting a stu dent, a scho ol sha ll obt ain a nd r eview the scho ol ap plicant's h igh schoo |

11.2

transcript. The school shall also provide the applicant with a copy of Board Rule 16.0 and advise the
applicant th ata criminal history mayb e a barto lice nsure. T he sc hool shall maint ain written
acknowledgement fr omth e st udentth at Rule 16 .0 hasbe enre ceivedan d said writ ten
acknowledgement shall be maintained in the applicant's file.

All schools teaching the professions requlated by this chapter shall have equipment that is necessary

and appropriate for teaching of all the offered subjects.
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11.3 All instructors in sch ools shall be licensed. A temporary instructor shall be supervised at all times by a

licensed instructor.

12.0 Education Requirements for Nail Technician Applicants [24 Del.C. §5107(a)(3)e]

—
(o8

An applicant who can d emonstrate, to the Bo ard's satisfaction, that he or she began school prior to
June 26, 2010 shall complete 125 hours of education in nail techno logy. An applicant who be gan
school on or after June 26, 2010 shall complete 300 hours of education in nail technology.

. Education Requirements for Aesthetician Applicants [24 Del.C. §5127(a)(2)]

An applicant who can d emonstrate, to the Bo ard's satisfaction, that he or she began school prior to
June 26. 2010 shall complete 300 hours of education in aesthetics. An applicant who began school on
or after June 26, 2010 shall complete 00 hours of education in aesthetics.

14.0 Health and Sanitation: Electric Nail Files. Hair Removal and Laser Technology

14.1

Each licensee, instructor, aesthetician, and sh op or scho ol shall follo w all re gulations or standards

14.2

issued by the Division of Public Health or its successor agency relating to health, safety or sanitation in
the practice of cosmetology, barbering, electrology or nail technology.
In addition to any regulation or standard adopted by the Division of Public Health, each licensee and

14.3

shop or school shall follow the standards for infection control and blood spill procedures promulgated
by the National Interstate Council or its successor organization.

Electric nail files and electric drills shall not be used on natural nails. The use of methyl methacrylate

14.4

(MMA) is prohibited. No licensee, school or shop shall use or permit the use of MMA.
The use of laser __te chnology fo r ha ir r emoval is no t wor k generally o r usua lly p erformed by

14.5

cosmetologists and is prohibited.
Where wax is used for hair removal, a new applicator shall be used with every application.

14.6

The United States Food and Drug Administration ("the FDA") has not approved the use of any color

14.7

additive for use in permanent dyeing or tinting of the eyelash or eyebrow. No product shall be used in a
manner that is disapproved by the Board. the Division of Health and Social Services, the FDA, or is in
violation of any applicable federal or State statute or regulation.

Hair re moval shall be pe rformed by a licen sed co smetologist or licen sed ae sthetician o nly. Na il

14.8

technicians are prohibited from pe rforming any typ e of hair re moval. including waxing. tweezing or

threading.
Violation o f any of the re gulations, st andards or pr ohibitions est ablished un der this Rule sha I

constitute grounds for discipline under 24 Del.C. §5113.

15.0 Voluntary Treatment Option for Chemically Dependent or Impaired Professionals

15.1

If the report is received by the chairperson of the regulatory Board, that chairperson shall immediately

15.2

notify the Director of Pr ofessional Requ lation or his/her de signate of the re port. If the Director of
Professional Re gulation receives the report, he/she sh all imm ediately notify the ch airperson of the
requlatory Board, or that chairperson's designate or designates.

The chairperson of the requlatory Board or that chairperson's designate or designates shall, within 7

15.3

days of re ceipt of th e re port, contact the in dividual in question and inform him/her in writing of the
report, provide the individual written information describing the Voluntary Treatment Option, and qgive
him/her the opportunity to enter the Voluntary Treatment Option.

In order for the individual to participate in the Voluntary Treatment Option, he/she shall agree to submit

15.4

to a volu ntary drug and alcohol scre ening a nd e valuation at a spe _cified labo ratory or_he alth care
facility. This initial evaluation and screen shall take place within 30 days following notifi cation to the
professional by the participating Board chairperson or that chairperson's designate(s).

A regulated professional with chemical dependency or impairment due to addiction to drugs or alcohol

may enter into the Voluntary Treatment Option and continue to practice, subject to any limitations on
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15.5

practice th e p articipating Board ch airperson or t hat chair person's designate or design ates or the
Director of the Division of Professional Regulation or his/her designate may, in consultation with the
treating professional, deem necessary, only if such action will not endanger the public health, welfare
or safety, and the regulated professional enters into an agreement with the Director of Professional
Regulation or his/her designate and the chairperson of the participating Board or that chairperson's
designate for a treatment plan and progresses satisfactorily in such treatment program and complies
with all te rms of that agreement. Treatment programs may be operated by professional Committees
and Associations or other similar professional groups with the approval of the Director of Professional
Regulation and the chairperson of the participating Board.

Failure to cooperate fully with the participating Board chairperson or that chairperson's designate or

15.6

designates or the Director of the Division of Professional Regulation or his/her designate in regard to
the Voluntary T reatment Op tion or to com ply wi th th eir re quests for evalu ations and screens may
disqualify the r equlated professional from the p rovisions of th e Voluntary Treatment Option, and the
participating Boar d cha irperson or that chairperson's de signate or d esignates shall causetob e
activated an imm ediate in vestigation and in stitution of disciplinary pr oceedings, if ap propriate, as
outlined in subsection 17.8 of this section.

The Voluntary T reatment Option may re quire a r equlated pro fessional to e nter into an a greement

which includes. but is not limited to. the following provisions:

15.6.1 Entry of the regulated professional into a treatment program approved by the participating Board.

Board a pproval sh all no t r equire th at th e r equlated pr ofessional be id entified to th e Bo ard.
Treatment an d evalu ation fu nctions m ust b e performed by se parate a gencies to as sure an
unbiased assessment of the requlated professional's progress.

15.6.2 Consent to the treating professional of the approved treatment program to report on the progress

of the regulated professional to the chairperson of the participating Board or to that chairperson's
designate or designates or to the Dire ctor of the Division of Professional Re gulation or his/her
designate at su ch inter vals as required b y the chairperson o f the par ticipating Bo ard or th at
chairperson's designate or designates or the Director of the Division of Professional Regulation or
his/her designate, and such person making such report will not be liable w hen such reports are
made in good faith and without malice.

15.6.3 Consent of the requlated professional. in accordance with app licable law, to the r elease of any

treatment information from anyone within the approved treatment program.

15.6.4 Agreement by the regulated professional to b e personally responsible for all costs a nd charges

associated with th e Voluntary Treatment Op tion an d tre atment pr ogram(s). In ad dition, the
Division of Professional Regulation may assess a fee to be paid by the requlated professional to
cover administrative costs associated with the Voluntary Treatment Option. The amount of the fee
imposed under this subparagraph shall approximate and reasonably reflect the costs necessary to
defray the expenses of the participating Board, as well as the proportional expenses incurred by
the Division of Professional Re gulation in its ser vices on behalf of the Boa rd in ad dition to the
administrative costs associated with the Voluntary Treatment Option.

15.6.5 Agreement by the requlated professional that failure to _satisfactorily progress in such treatment

program sh all be reported to th e pa rticipating Board's ch airperson o r his/her design ate or
designates or to the Director of the Division of Professional Regulation or his/ her designate by the
treating professional who shall be immune from any liability for su ch reporting made in good faith
and without malice.

15.6.6 Compliance by th e requlated professional with a ny terms or restrictions placed on professional

15.7

practice as outlined in the agreement under the Voluntary Treatment Option.
The requlated professional's records of participation in the Voluntary Treatment Option will not reflect

15.8

disciplinary action and shall not be considered public records open to public inspection. However, the
participating Board may consider such records in setting a disciplinary sanction in any future matter in
which the requlated professional's chemical dependency or impairment is an issue.

The participating Board's chairperson, his/her designate or designates or the Director of the Division of

Professional Requlation or his/her designate may. in consultation with the treating professional at any
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time during the Voluntary Treatment Option, restrict the practice of a chemically dependent or impaired
professional if such action is deemed necessary to protect the public health. welfare or safety.

15.9 If practice is restricted, th e re gulated p rofessional ma y apply fo r unrestricted lice nsure upon
completion of the program.

15.10 FEailure to enter into such agreement or to comply with the terms and make satisfactory progress in the
treatment program shall d isqualify th e re gulated p rofessional fro m th e provisions of th e Voluntary
Treatment Option, and the participating Board shall be notified and cause to be activated an immediate
investigation and disciplinary proceedings as appropriate.

15.11 Any person who reports pursuant to this section in good faith and without malice shall be immune from
any civil, criminal or disciplinary liability arising from such reports, and shall have his/her confidentiality
protected if the matter is handled in a nondisciplinary matter.

15.12 Any requlated professional who complies with all of the terms and completes the Voluntary Treatment
Option shall have his/her confidentiality protected unless otherwise specified in a participating Board's
rules and regulations. In such an instance, the written agreement with the regulated professional shall
include the potential for disclosure and specify those to whom such information may be disclosed.

16.0 Crimes Substantially Related to the Practice of Cosmetology. Barbering. Electrology And Nail

Technology
16.1 Conviction of any of the following crimes, or of the attempt to commit or of a conspiracy to commit or
conceal or of solicitation to commit any of the following crimes, is deemed to be substantially related to
the pr actice of co smetology, barbering, ele ctrology and nail te chnology in th e State of Delaware
without regard to the place of conviction:

16.1.1 Criminal solicitation in the first degree. 11 Del.C. §503.

16.1.2 Conspiracy in the first degree. 11 Del.C. §513.

16.1.3 Aggravated Menacing. 11 Del.C. §602(b).

16.1.4 Reckless endangering in the first degree. 11 Del.C. §604.

16.1.5 Abuse of a pregnant female in the second degree. 11 Del.C. §605.
16.1.6 Abuse of a pregnant female in the first degree. 11 Del.C. §606.
16.1.7 Assault in the second degree. 11 Del.C. §612.

16.1.8 Assault in the first degree. 11 Del.C. §613.

16.1.9 Abuse of a sports official; felony. 11 Del.C. §614.

16.1.10 Assault by abuse or neglect. 11 Del.C. §615.

16.1.11 Terroristic threatening; felony. 11 Del.C. §621.

16.1.12 Unlawfully administering drugs. 11 Del.C. §625.

16.1.13 Unlawfully ad ministering controlled substance or counterfeit substance or narcotic drugs. 11

Del.C. §626.
16.1.14 Murder by abuse or neglect in the second degree. 11 Del.C. §633.

16.1.15 Murder by abuse or neglect in the first degree. 11 Del.C. §634.
16.1.16 Murder in the second degree. 11 Del.C. §635.

16.1.17 Murder in the first degree. 11 Del.C. §636.

16.1.18 Abortion. 11 Del.C. §651.

16.1.19 Unlawful sexual contact in the second degree. 11 Del.C. §768.

16.1.20 Unlawful sexual contact in the first degree. 11 Del.C. §769.
16.1.21 Rape in the fourth degree. 11 Del.C. §770.

16.1.22 Rape in the third degree. 11 Del.C. §771.
16.1.23 Rape in the second degree. 11 Del.C. §772.
16.1.24 Rape in the first degree. 11 Del.C. §773.
16.1.25 Sexual extortion. 11 Del.C. §776.
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16.1.26 Continuous sexual abuse of a child. 11 Del.C. §778.

16.1.27 Dangerous crime against a child. 11 Del.C. §779.

16.1.28 Female genital mutilation. 11 Del.C. §780.

16.1.29 Unlawful imprisonment in the first degree. 11 Del.C. §782.

16.1.30 Kidnapping in the second degree. 11 Del.C. §783.

16.1.31 Kidnapping in the first degree. 11 Del.C. §783A.

16.1.32 Arson in the third degree. 11 Del.C. §801.

16.1.33 Arson in the second degree. 11 Del.C. §802.

16.1.34 Arson in the first degree. 11 Del.C. §803.

16.1.35 Burglary in the second degree. 11 Del.C. §825.

16.1.36 Burglary in the first degree. 11 Del.C. §826.

16.1.37 Possession of burglar's tools or instruments facilitating theft. 11 Del.C. §828.
16.1.38 Robbery in the second degree. 11 Del.C. §831.

16.1.39 Robbery in the first degree. 11 Del.C. §832.

16.1.40 Carjacking in the second degree. 11 Del.C. §835.

16.1.41 Carjacking in the first degree. 11 Del.C. §836.

16.1.42 Extortion. 11 Del.C. §846.

16.1.431  dentity theft. 11 Del.C. §854.

16.1.44 Forgery. 11 Del.C. §861.

16.1.45 Possession of forgery devices. 11 Del.C. §362.

16.1.46 Tampering with public records in the first degree. 11 Del.C. §876.
16.1.47 Unlawful use of credit card: felony. 11 Del.C. §903.

16.1.48 Reencoder and scanning devices. 11 Del.C. §903A.

16.1.49 Criminal impersonation of a police officer. 11 Del.C. §907B.
16.1.50 Dealing in children. 11 Del.C. §1100.

16.1.51 Endangering the welfare of a child. 11 Del.C. §1102.

16.1.52 Sexual exploitation of a child. 11 Del.C. §1108.

16.1.53 Unlawfully dealing in child pornography. 11 Del.C. §1109.

16.1.54 Possession of child pornography. 11 Del.C. §1111.

16.1.55 Sexual offenders; prohibitions from school zones. 11 Del.C. §1112.
16.1.56 Perjury in the second degree. 11 Del.C. §1222.

16.1.57 Perjury in the first degree. 11 Del.C. §1223.

16.1.58 Terroristic threatening of public officials or public servants. 11 Del.C. §1240.
16.1.59 Abetting the violation of driver's license restrictions; felony. 11 Del.C. §1249.
16.1.60 Escape in the second degree. 11 Del.C. §1252.

16.1.61 Escape after conviction. 11 Del.C. §1253.

16.1.62 Assault in a detention facility. 11 Del.C. §1254.

16.1.63 Promoting prison contraband; deadly weapon. 11 Del.C. §1256.
16.1.64 Use of an animal to avoid capture. 11 Del.C. §1257A(b) (1) and (2).
16.1.65 Sexual relations in detention facility. 11 Del.C. §1259.

16.1.66 Misuse of prisoner mail; second conviction. 11 Del.C. §1260.
16.1.67 Tampering with a witness. 11 Del.C. §1263.

16.1.68 Interfering with child witness. 11 Del.C. §1263A.

16.1.69 Tampering with physical evidence. 11 Del.C. §1269.

16.1.70 Criminal contempt of a domestic violence protective order. 11 Del.C. §1271A.
16.1.71 Hate crimes. 11 Del.C. §1304.
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16.1.72 Aggravated harassment. 11 Del.C. §1312.

16.1.73 Stalking. 11 Del.C. §1312A.

16.1.74 Cruelty to animals: felony. 11 Del.C. §1325.

16.1.75 Violation of privacy. 11 Del.C. §1335.

16.1.76 Bombs, incendiary devices, Molotov cocktails and explosive devices. 11 Del.C. §1338.
16.1.77 Adulteration. 11 Del.C. §1339,

16.1.78 Promoting prostitution in the third degree. 11 Del.C. §1351.

16.1.79 Promoting prostitution in the second degree. 11 Del.C. §1352.

16.1.80 Promoting prostitution in the first degree. 11 Del.C. §1353.

16.1.81 Obscenity. 11 Del.C. §1361.

16.1.82 Unlawfully dealing with a dangerous weapon; felony. 11 Del.C. §1445.

16.1.83 Possession of a deadly weapon during commission of a felony. 11 Del.C. §1447.
16.1.84 Possession of a firearm during commission of a felony. 11 Del.C. §1447A.

16.1.85 Possession and purchase of deadly weapons by persons prohibited. 11 Del.C. §1448.
16.1.86 Giving a firearm to person prohibited. 11 Del.C. §1454.

16.1.87 Engaging in a firearms transaction on behalf of another. 11 Del.C. §1455.

16.1.88 Possession of a weapon in a Safe School and Recreation Zone; felony. 11 Del.C. §1457.
16.1.89 Removing a firearm from the possession of a law enforcement officer. 11 Del.C. §1458.
16.1.90 Organized Crime and Racketeering. 11 Del.C. §1504.

16.1.91 Victim or Witness intimidation. 11 Del.C. §§3532 & 3533.

16.1.92 Violations. (Abuse. neglect, mistreatment or financial exploitation of residents or patients.) 16

16.1.93

Del.C. §1136.

Distribution, deliver y, o r po ssession of co ntrolled substance within 1,000 fe et o f school

16.1.94

property. 16 Del.C. §4767.
Distribution, d elivery or_po ssession of con trolled su bstance in _or with in 3 00 feet of p ark,

recreation area, church, synagogue or other place of worship. 16 Del.C. §4768.16.2Crimes
substantially re lated to th e practice of cosm etology. barbering. ele ctrology and nail te chnology
shall be deemed to include any crimes under any federal law, state law, or valid town, city or
county ordinance, that are substantially similar to the crimes identified in this rule.

16.2 Crimes substantially related to the practice of cosmetology. barbering. electrology and nail technology

shall be deemed to include any crimes under any federal law, state law, or valid town, city or county

ordinance, that are substantially similar to the crimes identified in this rule.

2 DE Reg. 1378 (2/1/99)

3 DE Reg. 1197 (3/1/00)

5 DE Reg. 1260 (12/01/01)
4 DE Reg. 329 (8/1/00)

8 DE Reg. 1460 (04/01/05)
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Symbol Key

Arial type indicates the text existing prior to the regulation being promulgated. Underlined text indicates new
text added at the time of the proposed action. Language which is strieken through indicates text be ing deleted.
[Bracketed Bold langu age] indicates text added at the time the final o rder was issu ed. [Braecketed-stricken
threugh] indicates language deleted at the time the final order was issued.

Final Regulations

The op portunity for public comm ent sh all be he Id ope n for a min imum of 30 da ys after the proposal is
published in the Register of Regulations. Atthe conclusion of all hearings and after re ceipt within the time
allowed of all written materials, upon all the testimonial and written evidence and information submitted, together
with summaries of the evidence and information by subordinates, the agency shall determine whether a regulation
should be adopted, amended or repealed and shall issue its conclusion in an order which shall include: (1) A brief
summary of the evidence and information submitted; (2) A brief summary of its findings of fact with respect to the
evidence and information, except where a rule of procedure is being adopted or amended; (3) A decision to adopt,
amend or repeal a r egulation or to take no action and the decision shall be supported by its findings on the
evidence and information received; (4) The exacttext and citation of such reg ulation ado pted, am ended or
repealed; (5) The effective date of the order; (6) Any other findings or conclusions required by the law under
which the agency has authority to act; and (7) The signature of at least a quorum of the agency members.

The effective date of an order which ad opts, amends or repeals a re gulation shall be not less than 10 days
from the date the order adopting, amending or repealing a regulation has been published in its final form in the
Register of Regulations, unless such adoption, amendment or repeal qualifies as an emergency under §10119.

DEPARTMENT OF EDUCATION
OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 405

Regulatory Implementing Order

405 Minor Capital Improvement Programs

. Summary of the Evidence and Information Submitted

The Secretary of Education intends to amend 14 DE Admin. Code 405 Minor Capital Improvement Programs.
This re gulation was reviewed and amended as p art of the 5 year cycle. The amendments are generally for
clarification purposes.

Notice of the proposed r egulation was pu blished in the Ne ws Journal and th e Delaware State News on
Thursday, Sep tember 2, 201 0, in the for m h ereto attached as Exh ibit “A”. The Dep artment did n ot re ceive
comments on the proposed amendments.

Il. Findings of Facts

The Se cretary finds tha tit is ap propriate to amend 14 DE Admin. Code 405 Minor Capital Improvement
Programs for clarification purposes.

lll. Decision to Amend the Regulation
For the foregoing reasons, the Secretary concludes that it is appropriate to amend 14 DE Admin. Code 405

405 Minor Capital Improvement Programs. Therefore, pursuant to 14 Del.C. §122, 14 DE Admin. Code 405 Minor
Capital Improvement Programs attached hereto as Exhibit “B” is hereby amended. Pursuant to the provision of 14
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Del.C. §122(e), 14 DE Admin. Code 405 Minor Capital Improvement Programs hereby amended shall be in effect
for a period of five years from the effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 405 Minor Capital Improvement Programs amended hereby shall be in the
form attached hereto as Exhibit “B”, and said regulation shall be cited as 14 DE Admin. Code 405 Minor Capital
Improvement Programs in the Administrative Code of Regulations for the Department of Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on October 21, 2010.
The effective date of this Order shall be ten (10) days from the da te this Order is pu blished in the Delaware
Register of Regulations.

IT IS SO ORDERED the 215t day of October, 2010.
DEPARTMENT OF EDUCATION
Lillian M. Lowery, Ed.D., Secretary of Education

405 Minor Capital Improvement Programs

1.0 Minor Capital Improvement Program

1.1 The Min or Ca pital Im provement Pro gram (M Cl)isap rogramto pr ovide fo r the p lanned and
programmed maintenance and repair of the school plant. The program's primary purpose is to keep
real property assets in their original condition of completeness and efficiency on a scheduled basis. It
is not fo r incr easing th e plant in ventory or ch anging its co mposition. Minor Ca pitol Impr ovement
Projects ar e projects that cost le ss than $5 00,000 u nless th e project is fo r r oof r epair. T he MCl
program is- shall be  reviewed an nually by th e sc hool d istrict and shou Id b e com prised o f work
necessary for good maintenance practice.

1.2 Minor Ca pitol Impr ovement Pr oject pur chase o rders sha Il be sub mitted to the S tate Division of
Accounting prior to any work being done. A separate purchase order must be submitted for each
project. (One copy of the approv ed purchase order will be returned to the district for their information
and record.)

1.3 Use of Funds: The following areas are authorized for the expenditure of Minor Capital Improvement
Program funds: maintenance, re pairs, modernization, inspections, testing, maintenance agreements
and se rvice contr acts related to : r oofs, he ating systems, ventilation & air co nditioning systems,
plumbing & w ater sy stems, electrical sy stems, windows, doors, floors, ceilin gs, masonry, structural
built in equipment, painting, fire suppression systems, life safety systems, mairteranree-ef-site security
systems ins tallation and mainte nance, s chool ground s, athletic facilities and play grounds, of fice
equipment used for instructional purposes only and renovations, alterations and modernizations that
do not require major structural changes.

14 Exclusions: Funds allocated for a specific project shall be used only for that project. Program funds
may not be u sed for the following: m ovable e quipment o ther tha n office equipment used for
instructional purposes that is transported from one location to another, routine janitorial supplies, new
construction th at increases the area of a building or e xtends any of it s comp onent systems, site
improvements that add to or extend the existing roadways or side walks, surfacing a non surfaced area
for parking, completing major co nstruction projects or sp ecific items omitted or deleted from m ajor
construction projects or floor space allocated according to formula and used otherwise.

1.5 Invoices: Invoices may shall be sent directly to the Division of Accounting for processing. Payments
may be made as the pr oject pr ogresses o r af ter wor k has b een comp leted an d a ccepted:, as_
warranted by the nature and scope of the individual project(s).
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2.0 Career Technical Program Equipment Replacement Requests
2.1 Reguestsfor-the—+ Replacement of Career Technical Program equipment may b e made-underthe
accomollshed usmq Mino r Cap |tal Impr ovement Flfe—gfam—Req—ueets—sha—H—be—ma—de—wh—en—th—e

Educatlon Reolacement funds.

2.2 Career Technical Program Equipment is defined as either a movable or fixed unit but not a built in unit.
In addition, the equipment shall retain its original shape and appearance with use, be nonexpendable,
and re present an investmen t which makes it fe asible and ad visable to capitalize and not lose its
identity through incor poration into a dif ferent or mo re complex u nit. Co mputers an d com puter
peripheral e quipment m ay b e purchased using Minor Cap ital Im provement V ocational Educatio n
Equipment Re placement Funds provided such equipment purchased with such fu nds is used in a
vocational education setting for the service life of said equipment.

2.2.1 In order to replace Career Technical Program equipment, the equipment must have a-irimum—340
yearlife-expeetaneyhave a unit cost of $500 or more, be obsolete or more then five (5) years old,
and be purchased with state, state and local or local funds.

2.3 Funds: Funds shall be allocated based on the percentage of a district's Vocational Division Il Units to
the total of such units of all participating districts. This percentage is applied to the total funds available
in a given year for capital equipment. Career Technical Schools are 100% State funded.

3.0 Purchase Orders

Funds may be expended anytime during the life of the Act which appropriated the funds, usually, a
three year period. Appropriations may be accumulated over those three years and expended for a

major replacement when a suff|C|ent balance is attained. Heweve#eheu%—fands—p#eve—meu#refent—aﬁer

resedrees: Funds u nexpended whe n the ap proprlatlng Act explres shall revert to the S tate unIess
orooerlv and duly contlnued in accordance with Office o f Ma nagement a nd Bud get reqwrements

4.0 Cost Limitations
The maximum co st of a Min or Capital Improvement Project is $50 0,000 exce pt roof re pairs an d
replacements which are not cost limited. Non roof projects exceeding the ceiling shall be requested in
the Major Capital Improvement Program.

5.0 Temporary Employees
Workers may be hired under the Minor Capital Improvement Program provided they are temporary
hires and directly involved in the planning, constructing, or re cord maintenance of th e constru ction
project.

6.0 Reporting

Atthe-end-ef-eachfisealyear—s School districts shall submitalist-of-completed-projectsaccomplished
wrderthe-Minor-CapitaHmprovement-Program account for Minor Capital Improvement summary and

detailed projects in the accounting system as required by the Delaware Department of Education in
order to accomplish proper control and reporting of said projects.

2 DE Reg. 1382 (2/1/99)

6 DE Reg. 1672 (6/1/03)

9 DE Reg. 970 (12/01/05)
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 727

Regulatory Implementing Order

727 Credit for Experience for Educators and for Secretarial Staff

I. Summary of the Evidence and Information Submitted

The Secretary of Education intends to readopt 14 DE Admin. Code 727 Credit for Experience for Educators
and for Secretarial Staff. This regulation was reviewed as part of the 5 year review cycle.

Notice of the proposed r egulation was pu blished in the News Jou rnal and the Delaware State News on
Thursday, Sep tember 2, 201 0, in the for m he reto attached a s Exh ibit “A”. The Dep artment did n ot re ceive
comments on the proposed amendments.

Il. Findings of Facts

The Secre tary find s that it is ap propriate to re adopt 14 DE Ad min. Code 727 Cre dit for Exp erience for
Educators and for Secretarial Staff as part of the 5 year review cycle.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to readopt 14 DE Admin. Code 727
Credit f or Exp erience for Ed ucators and for Se cretarial Staff. T herefore, pursuantto 14 Del.C. §122, 14 DE
Admin. Code 727 Credit for Experience for Educators and for Secretarial Staff attached hereto as Exhibit “B” is
hereby readopted. Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 727 Credit for Experience
for Ed ucators and for Secretarial Staff he reby re adopted shall be in effect for a period of five yea rs from the
effective date of this order as set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 727 Credit for Experience for Educators and for Secretarial Staff readopted
hereby shall be in th e form attached hereto as Exhibit “B”, and said regulation shall be cited as 14 DE Admin.
Code 727 Credit for Experience for Educators and for Secretarial Staff in the Administrative Code of Regulations
for the Department of Education.

V. Effective Date of Order

The actions hereinabove referred to were taken by the Secretary pursuant to 14 Del.C. §122 on October 21,
2010. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 21st day of October, 2010.

DEPARTMENT OF EDUCATION
Lillian M. Lowery, Ed.D., Secretary of Education

727 Credit for Experience for Educators and for Secretarial Staff

1.0 Educators Graduating from a 5 Year or 4 Year Preservice Program
1.1 Definitions
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1.2

1.3

1.1.1  The following words and terms when used in this subsection shall have the following meaning

unless the context clearly indicates otherwise:

“Eligible Employe e” includ es, but is no t limited to, tea chers, nurses, librarians, psychologist s,
therapists, and counselors paid in accordance with 14 Del.C. §1305 that were hired into their first
professional position after June 30, 2001 and zero years of experience. The exception to the zero
years of experience would be an employee who qualified for military experience credit under 14
Del.C. §1312(a) and 14 DE Admin. Code 706.

“Five Year Pre service Pro gram” me ans a re gionally accr edited college or u niversity five year
planned degree program which includes an extensive clinical component or internship in the fifth
year.

“Four Y ear Pre service Pro gram” means ar egionally accredited colle ge or u niversity four year
preservice undergraduate bachelor degree program.

“Grade Point Average (GPA)” means the grade point average (GPA) stated on the official transcript
of the regionally accredited college or university granting the bachelor’s degree in the Four Year
Preservice Program.

Pursuant to 14 Del.C. §1312(a), a graduate of a five year preservice program, or a graduate of a four

year preservice program who graduates with a GPA of 3.75 or higher on a 4.0 scale or the equivalent,

shall be granted one year of experience on the applicable state salary schedule.

An employee eligible for one year of credited experience shall meet the definition of Eligible Employee

in 1.1 and meet the requirements of 1.2.

9 DE Reg. 396 (9/1/05)

2.0

3.0
3.1

4.0

5.0

6.0

Administrators

No credit for experience shall be given for parttime employment in a dministrative or su pervisory
positions.

Teachers

Days taught as a substitute or as a paraeducator may not be used toward cre dit for expe rience;
however, emp loyment as a teach er on aregular parttime basis may be used towar d cr edit for
experience.

3.1.1  A'regular part time" employee is on e who is employed in a position which requires at least 50

hours per month for at least 9 months during any 12 consecutive month period.

Secretarial Staff

Secretaries may be granted one (1) year's e xperience for each creditable year of expe rience as a
secretary in private business, public or private school, or other governmental agency.

Creditable Experience

Creditable experience includes experience obtained while working outside of Delaware.

Applicability

This re gulation applies to the d etermination of creditable e xperience for salary purposes only, and
does not apply to the determination of creditable experience for pension purposes which is specified in
29 Del.C. Ch. 55. Laws on employment and salary for administrators, teachers, and secretaries are
found in 14 Del.C. Ch. 13.

3 DE Reg. 1542 (5/1/00)
8 DE Reg. 1607 (5/1/05)
9 DE Reg. 396 (9/1/05)
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OFFICE OF THE SECRETARY
Statutory Authority: 14 Delaware Code, Section 122(b) (14 Del.C. §122(b))
14 DE Admin. Code 940

Regulatory Implementing Order

940 Early Admission to Kindergarten for Gifted Students

I. Summary of the Evidence and Information Submitted

The Secretary of Education seeks the consent of the State Board of Education to repeal 14 DE Admin. Code
940 Early Admission to Kindergarten for Gifted Students. This regulation was reviewed under the five year cycle,
and a proposed amendment was published in the May 2010 Register of Regulations. The Department received
comments from the Governor’s Advisory Council and thereafter reviewed the regulation and proposed amendment
again. Upon this further review and consideration of the comments received, the Department determined that the
identification by professionally qualified persons under 14 Del.C. § 3101(4) and the local district's assessment of
the best interest of the child under 14 Del.C. § 2702(b) is the better mechanism to determine early admission to
Kindergarten for Gifted Students. That mechanism will allow students with all st atutorily listed areas of abilities,
singularly or in combination, to be assessed with the same criteria. Accordingly, the Department has determined
that continued regulation in this area is unnecessary at this time.

Notice of the proposed r egulation was pu blished in the News Jou rnal and the Delaware State News on
Thursday, September 2, 2010, in the form hereto attached as Exhibit “A”. T he Department received comments
from bo th th e Go vernor’s Advisory Council for Exceptional Citiz ens and th e S tate Cou ncil fo r Per sons with
Disabilities endorsing the repeal of this regulation.

Il. Findings of Facts

The Secretary finds that it is appropriate to repeal 14 DE Admin. Code 940 Early Admission to Kindergarten
for Gifted Students. The Department determined that the identification by professionally qualified persons under 14
Del.C. § 3101(4) and the local district's assessment of the best interest of the child under 14 Del.C. § 2702(b) is the
better mechanism to determine early admission to Kindergarten for Gifted Students. That mechanism will allow
students with all statutorily listed areas of abilities, singularly or i n combination, to be as sessed with the same
criteria. Accordingly, the Department has determined that continued regulation in this area is unnecessary at this
time.

lll. Decision to Amend the Regulation

For the foregoing reasons, the Secretary concludes that it is appropriate to repeal 14 DE Admin. Code 940
Early Admission to Kindergarten for Gifted Students. Therefore, pursuant to 14 Del.C. §122, 14 DE Admin. Code
940 Ear ly Admission to Kinde rgarten for Gif ted S tudents attached hereto as Exhibit “B” is he reby r epealed.
Pursuant to the provision of 14 Del.C. §122(e), 14 DE Admin. Code 940 Early Admission to Kindergarten for
Gifted Students hereby repealed shall be in effect for a period of five years from the effective date of this order as
set forth in Section V. below.

IV. Text and Citation

The text of 14 DE Admin. Code 940 Early Admission to Kin dergarten for Gifted Students amended hereby
shall be in the form attached hereto as Exhibit “B”, and said regulation shall be cited as 14 DE Admin. Code 940
Early Admission to Kindergarten for Gifted Students in the Administrative Code of Regulations for the Department
of Education.
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V. Effective Date of Order

The actions hereinabove referred to were taken by the Se cretary pursuant to 14 Del.C. §122 on October 21,
2010. The effective date of this Order shall be ten (10) days from the date this Order is published in the Delaware
Register of Regulations.

IT IS SO ORDERED the 21st day of October 2010.
DEPARTMENT OF EDUCATION
Lillian M. Lowery, Ed.D., Secretary of Education

Approved this 215t day of October 2010.

STATE BOARD OF EDUCATION

Teri Quinn Gray, Ph.D., President Gregory Coverdale
Jorge L. Melendez, Vice President Terry M. Whittaker, Ed.D.
G. Patrick Heffernan James L. Wilson, Ed.D.

Barbara B. Rutt
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DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DiviSION OF MEDICAID AND MEDICAL ASSISTANCE
Statutory Authority: 31 Delaware Code, Chapter 5, Section 512
(16 Del.C., Ch. 5, §512)

ORDER
Combining §1915(c) Home and Community-Based Services Waivers

NATURE OF THE PROCEEDINGS:

Delaware Health and Social Services (“Department”) / Division of Medicaid and Medical intends to seek an
amendment to the Elde rly & Disab led §1915(c) Hom e and Community-Based Se rvices ( HCBS) waive r that
combines three existing § 1915(c) HCBS waiver s. The Department’s proceedings to amend its regulations were
initiated pursuant to 29 De laware Code Section 10114 and its authority as pre scribed by 31 Delaware Code
Section 512.

The Department published its notice of proposed regulation changes pursuant to 29 Delaware Code Section
10115 in the August 2010 Delaware Register of Regulations, requiring written materials and suggestions from the
public co ncerning the proposed re gulations to be produced by Au gust 31, 2010 at which time the Department
would receive information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSAL

The proposed provides notice to the public that the Division of Medicaid and Medical Assistance (DMMA)
intends to submit to th e Centers for Medicare and Medicaid Services (CMS) an amendment to the Elderly and
Disabled (E & D) §1915(c) Home and Community-Based Services (HCBS) Waiver that combines three existing
HCBS waivers into one waiver.

Statutory Authority
» Social Security Act §1915(c), Provisions Respecting Inapplicability and Waiver of Certain Requirements
of this Title

* 42 CFR §435.217, Individuals receiving home and community-based services
* 42 CFR §441, Subpart G, Home and Community-Based Services Waiver Requirements

Background

The Medicaid Home and Community-Based Services (HCBS) waiver program is authorized in accordance with
§1915(c) of the Social Security Act. The program permits a State to furnish an array of home and community-based
services that assist Me dicaid be neficiaries to live in the community and avoid institutionalization. The State has
broad discretion to de sign its waiver program to address the needs of the waiver’s target p opulation. Waiver
services complement and/or supplement the services that are available to participants through the Medicaid State
plan and other federal, state and local public programs as well as the support s that families and ¢ ommunities
provide.

Summary of Proposal

The State of Delaware is requesting approval for an amendment to the Elderly and Disabled (E & D) Medicaid
Waiver under authority of §1915(c) of the Social Security Act. The purpose of this amendment is to: 1) Consolidate
three existing home and community-based waivers into one waiver; 2) Add participant direction opportunities to the
E & D Waiver; 3) Make changes to personal care and respite service definitions and planned service units; 4) Make
changes in the budget to reflect the waiver consolidation and service adjustments; 5) Update data sources used as
part of the Quality Improvement Strategy; 6) Make miscellaneous adjustments to the narrative.

Specifically, the provisions of the proposed amendment:

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 5, MONDAY, NOVEMBER 1, 2010



http://www.dhss.delaware.gov/dhss/dmma/

462 FINAL REGULATIONS

1) Consolidate three existing home and community-based waivers into one waiver.

Currently, the Division of Services for Aging and Adults with P hysical Disabilities (DSAAPD ) administers and
operates three waiver programs: the Elderly & Disabled (E & D) Waiver, the Assisted Living (AL) Waiver, and the
Acquired Brain Injury (ABI) Waiver. Be cause m any cur rent services and ser vice providers ar e sh ared a cross
waivers, the consolidation of the three waiver programs into a single waiver will result in numerous efficiencies. The
administration and operation of a single waiver, for example, will cut dow n on redundant administrative activities
related to p rovider e nrollment and m onitoring, r ecords man agement, re porting, finan cial tr acking, and other
functions. In addition, th e streamlining will simplify choices for participants, and will allow for easier acc ess to
waiver services. Services currently provided as p art of the AL and ABI waiv er will be incorporated into the E & D
waiver as part of this amendment. The AL and ABI Waiver will be discontinued, but this change will not result in the
loss of servic e to persons currently rec eiving services under the AL or ABI W aiver, nor will it result in a loss of
service to participants in the E & D Waiver. In recognition of the inclusion of participants currently served under the
ABI waiver, the amendment specifies persons with acquired brain injury as part of the service population for the E
& D waiver.

2) Add participant direction opportunities to the E & D Waiver.

This amendment includes the option for individuals who receive personal care services to choose between
service delivery methods. Specifically, individuals can choo se: a) participant-directed personal care services; b)
agency-managed personal car e services; or c¢) bo th p articipant-directed and a gency-managed p ersonal car e
services. Individuals who chose to direct their personal care services will have the full range of employer authority
for personal care. As common-law employers, they will be able to hire, fire, train, schedule and direct the work of
their personal care attendants. Participants will have the option of hiring relatives to serve as their personal care
attendants, including, with certain safeguards in place, legally-responsible relatives. The state will contract with one
or more vendors to provide Support for Participant Direction as an administrative function to assist participants in
managing their responsibilities as em ployers. Support for Particip ant Dir ection vendor(s ) will provide financial
management services and information and assistance in support of participant direction (support brokerage).

3) Make changes to personal care and respite service definitions and planned service units.

Currently, e xcept for a small number o f r espite care hours d elivered in long -term care fa cilities, re spite and
personal care services under the E & D Waiver are virtually identical. Personal care and respite care (except, as
noted above, res pite care in long-term care facilities) are supportive s ervices provid ed in the home of waiver
participants. All providers of home-based respite care also provide personal care under the E & D Waiver. With this
amendment, personal care and respite services will continue to be available, but with ce rtain ch anges. First,
respite services will be available only in long-term care facilitie s (assisted living facilities and nursing homes) to
provide temporary and short-term relief for caregivers. The financial resources that are currently used to provide in-
home respite hours will be used instead to ex pand the availability of personal care hours. It is expected that this
change will be virtually seamless for participants, since the current respite service providers also provide personal
care services. It is expected that this consolidation of in-home care service hours will be simpler for participants to
understand, and more ef ficient for agency s taff to manage. Second, th e waiver amendment will increase the
number and type of entities that ¢ an provide person al care services. Personal ca re will be available as a
participant-directed service provided by individual personal care attendants, as described above, or as a provider-
managed service. Currently, only ho me he alth age ncies can provide pe rsonal care services under the E& D
Waiver. The amendment will allow Pers onal Assistance Services Agencie s (P ASA), licensed by the S tate of
Delaware, in addition to home health agencies, to deliver provider-managed personal care under the waiver. It is
expected that the addition of personal care attendants and licensed PASA agencies as waiver providers will afford
participants more choice in providers for personal care services.

4) Make changes in the budget to reflect the waiver consolidation and service adjustments.
Factor D: Cost estimates for Year 1 are adjusted to reflect the most recent claims data for the E & D W aiver.

Changes in Y ears 2-5 are made to a ccount for the addition of ser vices and p articipants from the ABl a nd AL
Waivers (cognitive services, day habilitation, and assisted living). In addition, service amounts for respite services
are reduced and those for personal care are increased as a result of ser vice definition changes, as de scribed
above. Service unit costs for personal care services are adjusted to accou nt for the inclusion of personal care
attendants and PASA agencies as service providers. (Unit costs for personal care attendants and PASA agencies

DELAWARE REGISTER OF REGULATIONS, VOL. 14, ISSUE 5, MONDAY, NOVEMBER 1, 2010




FINAL REGULATIONS 463

are projected to be lower than costs for home health agencies, currently the sole provider type for personal care
services.) Year 2 costs are calculated to account for the fact that new services and participants will be introduced
five months into the year. (Year 2 of the renewal period begins on 7/1/10 and the amendment will take effect on 12/
1/10.) Ser vice costs ar e ca Iculated at the full annual am ount b eginning in Y ear 3. Factor s D', G ,and G":
Adjustments to Fac tors D', G, and G' estimates are made bas ed on utiliz ation dat a for the combined waiver
populations (E & D, AL, and ABI W aiver participants). Average len gth of st ay: Adju stments are made to the
average length of stay for each of the waiver years. The new figures are derived by we ighting average utilization
data from the three Waiver populations (E & D, AL, and ABI) and accounting for the partial-year enroliment of AL
and ABI Waiver participants during Year 2.

5) Update data sources used as part of the Quality Improvement Strategy.

DSAAPD, in coordination with  the Division of Medicaid and Medical  Assistance (DMMA), has had the
opportunity to refine its quality improvement strategy for the E & D Waiver, and in the process has developed new
data collection and remediation tools, including the Initial Level of Care Review Tool, the Critical Event or Incident
Report, and the Provider and Payment Oversight Report. In some cases, these new tools replace less effective
data collection and reporting methods. For some performance measures, the collection and/or aggregation and
analysis of data is changed from monthly to quarterly to reflect adjustments to the quality improvement strategy.
These updates are included in the quality improvement sections of the affected appendices.

6) Make miscellaneous adjustments to the narrative.

A change was made to clarify language and create consistency within the document related to the number and
type of participant contacts made by DSAAPD staff each year. Throughout the narrative, reference is made to the
provider relations agent. Recently, the provider relations agent for Delaware underwent a corporate name change
and is now known as HP Enterprise Services. This change was made throughout the document.

The waiver will be adminis tered by the Divis ion of Medic aid and Medi cal Assis tance (DMMA), the State
Medicaid agenc y, and operated by the D ivision of Services fo r Aging and Adult s with Physical Disabilities
(DSAAPD). The proposed waiver period is July 1, 2009 through June 30, 2014.

The provisions of this waiver are subject to a pproval by the Centers for Me dicare and Me dicaid Services
(CMS).

Fiscal Impact Statement

There is no increase in cost on the General Fund. Demonstrations must be "budget neutral" over the life of the
project, meaning they cannot be expected to cost the Federal government more than it would cost without the
waiver.

SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE AND EXPLANATION OF CHANGES

The S tate Council for Pers ons w ith Disabilites (SCPD) of fered the fo llowing observ ations and
recommendations summarized below. The Division of Medicaid and Medical Assistance (DMMA) has considered
each comment and responds as follows.

As background, SCPD provided the D ivision of Serv ices for Agin g and Adult s with Phy sical Disabilities
(DSAAPD) with preliminary comment s on a May 19, 2010 version of the proposed consolid ation of the waivers.
DSAAPD provided a July 29 response to each of the paragraphs of the preliminary critique. SCPD is resubmitting
its initial observations (with DSAAPD’s italicized responses) of the proposed consolidation of waivers as its official
comments on the p roposed re gulations. In addition, SCPD has sup plemental ob servations which are provided
subsequent to the italicized responses.

1. The “assurance” section for “Inpatients” (p. 9) recites that waiver services will not be provided to individuals
who are inpatients in a nursing home. DSAAPD may wish to add a ca veat about respite being offered in su ch
settings. See, e.qg., p. 13.

Agency Response: The referenced section is part of the CMS application template and cannot be altered by
the applicant.

2. The “assurance” section fo r “Room and Board” (p. 9) is incon sistent with Ap pendix I-6 (p. 154). The
assurance se ction would includ e rent and food expe nses for an u nrelated live-in pe rsonal car egiver while the
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Appendix categorically excludes such coverage.

Agency Response: The referenced sections are part of the CMS application template and cannot be altered
by the applicant. In this case, room and board expenses are allowed under certain circumstances if claimed by the
state. The state’s option with regard to room and board expenses for unrelated individuals providing live-in care is
specified in Appendix .

3. The “transition plan” section (pp. 12-13) contains an informative list of services available under the current
3 waivers and the services me nu under the new consolidated waiver. One significant change for ABI waiver
participants is that case management will be switched from private providers to DSAAPD staff. Based on anecdotal
criticism of the private case management system, this may enhance the quality of case management services. A
second change is that “respite” will be limited to s hort-term stays in a nursing or as sisted living fac ility. On a
practical level, if a participant is interested in “respite” within a home setting, this would be covered as a “personal
care service”.

Agency Response: That is correct. The definition of respite has been narrowed, and services previously
considered in-home respite will be covered under personal care.

DSAAPD staff assuming case manage ment duties may be fami liar with the needs of persons with common
physical disabilities and the elderly. However, DSAAPD staff may be less familiar with the specialized needs and
services of the ABI population. Although SCPD is supportive of DSAAPD a ssuming case m anagement duties,
Council strongly recommends that DSAAPD commit to train all waiver case managers in the specialized needs and
services related to the ABI population. DSAAPD should consider collaborating with DVR which has experience in
this context. Moreover, SCPD recommends that DSAAPD require case managers working with individuals with ABI
be formally trained as Certified Br ain Injury S pecialists (CBIS) - this could be achie ved within a r easonable
timeframe (e.g. 2 — 3 years). Otherwise, the consolidated waiver will be unresponsive to persons w ith ABI and
people may be poorly evaluated.

Regarding respite care, SCPD recommends that a marketing/outreach plan be developed that will proactively
inform waiver participants and family members that in-home res pite is still available and will be covered under
personal care. Anecdotal criticism of the waiver consolidation in this context suggests that many current waiver
participants and/or family members believe that respite services will only be provided in institutional settings.

Agency Response: DSAAPD has identified four case managers as well as one DSAAPD planner to be
formally trained as Certified Brain Injury Specialists. Case managers who receive this specialized training will be
responsible for providing case support for participants with brain injuries. DSAAPD is committed to making sure
that its staff has the knowledge and skills necessary to appropriately respond to the unique needs of the ABI
population.

With regard to respite care, DSAAPD has incorporated outreach and information to current participants as part
of its plans for the implement ation of the waiver amendment. DSAAPD recognizes that the changes related to
respite and personal care are most likely to cause confusion, and will be proactive in its communications to avoid
unnecessary concern on the part of participants and their families.

4. Participant ques tionnaires/surveys will be used as p art of the quality assura nce proc ess (pp. 24 and
137).This manifests respect for participants and merits endorsement.
Agency Response: The endorsement is noted.

SCPD recommends that the D ivision ¢ onsider utilizing the format of surveys utilized by  current waiver
providers, JEVS and Easter Seals, since they have developed useful surveys which collect meaningful data.

Agency Response: Participant questionnaires are in use for all waiver services at the present time. These
guestionnaires have been designed to collect information needed to ensure that participants are receiving high
quality services. They have also been designed to be in compliance with all of the federally-required home and
community-based waiver quality indicators.

5. In Appendix B-1, Section a., Target Groups (p. 25), there is no “check-off” for “Brain Injury” as a subgroup.
SCPD un derstands from th e dis cussion with L isa Bond at the June 21 SCPD m eeting that CMS may ha ve
suggested the lack of the “check-off’. SCPD reiterates the observation since the omission is not intuitive.

Agency Response: The designation in this section is presented based on instructions from CMS. The
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structure of the application template in this section lends to confusion with regard to the target population. There
should be no ambiguity, however, with regard to the inclusion of persons with brain injury as part of the service
population. Narrative is presented under “additional criteria” to highlight and clarify the fact that persons with
acquired brain injury are included as part of the target population served the waiver.

SCPD is still uncert ain as to why C MS would have ma de this s uggestion and on ce again reiterates the
observation since the omission is not intuitive.

Agency Response: DHSS agrees that the omission is not intuitive and reiterates that the problem is related to
a limitation in the application form itself.

The waiver application is a web-based electronic form. In the referenced section, the applicant is required to
indicate a target group by selecting from a pre-established list using a “radio button.” When a selection is made
with a “radio button,” represented by a dot in a circle, only one selection can be made from a list.

By law, waivers cannot serve more than one designated population group. The three designated groups are:

1) aged and/or disabled; 2) persons with mental retardation and/or developmental disabilities; 3) persons with
serious mental ilinesses. Persons with brain injury are a specially recognized “sub-group.” They can be included in
a general waiver (for example, an “aged and disabled” waiver) or can be served in a waiver exclusively designed
for that population.

In the application form, “brain injury” is listed as a specialized s ub-group. Based on instructions, “brain injury”
should be selected from this list when waivers are designed specifically to serve that population as opposed to a
broader population.

Again, narrative was in cluded in the additional criteria section to clarify that persons with b rain injury are
included in the “aged and disabled” designation.

6. DHSS contemplates 1616 participants in years 1-5 of the waiver (pp. 28-29). DHSS is “reserving” 25 slots
for in dividuals tran sitioning from nursing homes and 5 slots for young adults tra nsitioning from the Child ren’s
Community Alternative Disability Program. The waiver contemplates admission of “all eligible persons” (p. 30). If
oversubscribed, a waiting list based on a “first-come-first-served” approach would be established (p. 30).

Agency Response: Based on past utilization patterns, we anticipate that a waiting list will not be needed
during the five-year waiver period.

7. DHSS ostensibly had the option of adopting a financ ial eligibility cap of 300% of the SSI Federal Benefit
Rate (F BR). See Appendix B, “Medicaid Eligibility Group s Served in the W aiver” section (pp. 32-33). D HSS
adopted a lower (250%) cap. From a consumer perspective, it would be preferable to adopt a higher income cap to
encourage employment and promote implementation of the Ticket to Work legislation.

Agency Response: The suggestion is noted. No changes to the cap are planned at this time.

8. The minimum number of waiver services that an individual must require to be included in the waiver is “1"
(p. 37). SCPD endorses this provision.
Agency Response: The endorsement is noted.

9. DHSS envisions using its standard “Long Term Care Assessment Tool” to determine whether an applicant
meets the necessary nursing facility level of care (p. 38). This could prove problematic if the form is not adapted to
identify limitations manifested by individuals with ABI.

Agency Response: DHSS staff will consider this concern in reviewing the assessment tool.

SCPD remains concerned that use of the standard “Long Term Care Assessment Tool” will be an invalid and
unreliable to ol f or ass essment o f m any in dividuals with ABI. S pecialized assessm ent too Is for ABI sh ould be
adopted and staff trained in their use. SCPD is reminded of DHSS use of its standard “long term care assessment
tool” years ago w hen ev aluating leve | of care of children for the Child  ren’s C ommunity Alternative Disability
Program. The form was not a valid tool for kids. It had a geriatric bias and did not adequately address mental health
and cognition. SCPD predicts that use of a standard “Long Term Care Assessment Tool” for individuals with ABI
will prove equally deficient and result in many unjustified determinations of ineligibility. Apart from the assessment
tool(s) for level of care, the ABI population may also benefit from use of specialized assessment tools to determine
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need for services.

Agency Response: The specific concerns are noted and will be taken into consideration when reviewing the
assessment tool. It should be pointed out that this tool has been used successfully to evaluate the level of care for
applicants of the current Acquired Brain Injury Waiver, the Assisted Living Waiver, and the Elderly & Disabled
Waiver as well as Delaware’s long term care facilities. It includes a broad-based evaluation of physical, sensory
and cognitive functions, among others, which may be salient in cases of brain injury. That being said, periodic
reviews of such instruments should be conducted in such a way as to ensure that the care needs and functional
deficits of sub- groups of the service population are being appropriately documented.

10. The description of “a dult day services” includes OT, PT, and ST (p.49) and has 2lev els of service
depending on need - “basic” and “enhanced”. T he standards are relatively liberal, i.e., the behavior justifying
services need only occur weekly:

The service is reimbursed at two levels: the basic rate and the enhanced rate. The enhanced rate is authorized
only when staff time is needed to care for participants who demonstrate ongoing behavioral patterns that require
additional prompting and/or intervention. Such behaviors include those which might result from an acquired brain
injury. The behavior and need for intervention must occur at least weekly.

Agency Response: Standards will remain as presented. However, adjustments may be needed after
utilization patterns have been established.

SCPD recommends that the waiver include some provision for supp orted and competitive e mployment. In
addition, DSAAPD should collaborate with DVR regarding pre-employment services. DVR'’s order of selection has
resulted in hundreds of individuals being placed on a waiting list. DHSS should assess whether the waiver could
include community-based adult day programs such as the TBI Clubhouse Model. Offering solely adult day care
and facility-based adult habilitation is an outdated model. It would be preferable to include more robust vocational
options for individuals who could benefit from something other than “day care”. SCPD recommends that the waiver
provide more flex ibility which is not an exclusively facility based medical model that allows people to be able to
utilize other c ommunity-based programs, including the TBI C lubhouse Model. If the objective of the w aiver is to
support people in the community and prevent deinstitutionalization, then community-based programs, meaningful
employment and volunteer service should be encouraged.

Agency Response: DHSS would be interested in exploring options for expanding and/or adjusting service
options in this regard. DHSS would welcome the input of organizations such as SCPD in identifying participant
needs and developing related options within the confines of waiver requirements and funding availability. An
important aspect of the planning for such a service change would be to estimate costs and to secure funding. While
such efforts could not be accomplished within the established timeframes for this waiver amendment, DHSS will
consider the opportunities when planning for future enhancements.

11. The description of “day habilitation service” (p. 50) also specifically mentions individuals with TBI:

Day Habilit ation servic e is the assist ance with the acquisition, ret ention, or improv ementin self-help,
socialization, and adaptive skills that take place in a non-residential setting separate from the participant’s private
residence. Activities and environments are designed to foster the acquisition of skills, appropriate behavior, greater
independence, and personal choice. Meals provided as part of these services shall not constitute a “full nutritional
regimen” (3 meals per day ). Day habilitation services focus on enabling the participant to attain or maintain his or
her maximum functional level and shall be coordinated with any physical, occupational, or speech therapies in the
service plan. In addition, day habilitation services may serve to reinforce skills or lessons taught in other settings.
This service is provided to participants who demons trate a n eed based on cog nitive, so cial and/or b ehavioral
deficits such as those that may result from an acquired brain injury.

This description could be improved by including a reference to “reacquisition” of skills.

Agency Response: A reference to the reacquisition of skills has been added to the definition.

SCPD appreciates the inclusion of a reference to “reacquisition” of skills. In addition, SCPD recommends that
the Division adopt reimbursement rates for adult habilitation sufficient to attract quality providers.

Agency Response: Recommendation noted. Efforts are made to establish rates which are fair and
appropriate for all of the waiver services.
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12. DHSS specifies that “personal care” can be provided by the following: legally responsible person, relative,
orlegalguardian (p.52). Seealsop.69. This m erits e ndorsement. However, D HSS late r co ntradicts th is
authorization by reciting that “(a) representative of the participant cannot serve as a provider of personal attendant
services for that participant” (p. 105). T his restriction should be deleted. First, it would literally e xclude anyone
authorized to acton a p articipant’s be half through guardianship, a po wer of attorney or ad vance he alth care
directive. For persons in assisted living settings who lack competency, it would exclude the closest relatives. See
Title 16 Del.C. §§1121(34) and 1122. For other participants, close relatives would be excluded given their authority
under Title 16 Del.C. §2507(b)(2). Finally, the Social Security Administration regulations include a preference for
relatives ar e r epresentative p ayees. See 20 C.F .R. §404.2021. Th e exclusio n of all such represent atives as
providers of personal attendant services is overbroad.

Agency Response: The application has been clarified in response to your concern. The language now reads:
“A person who serves as a representative of a participant for the purpose of directing personal care services
cannot serve as a provider of personal attendant services for that participant.” A guardian, power of attorney, rep
payee or any other person can serve as a provider of personal attendant services, but in those cases, another
individual would need to act as representative for the more narrow purpose of directing the personal care. This
separation, for example, would allow for two signatures on time sheets, one from the employer (the participant or
his/her representative) and one from the employee. Note that the waiver allows for non-legal as well as legal
representatives for purposes of directing personal care.

13. DHSS requires all persons providing personal care to complete a training regimen in the absence of an
emergency (App. C-1/C-3; p. 52). See also p. 71. This is ostensibly overbroad. For example, it is possible that a
relative has been competently providing this service to a participant for years.

Agency Response: It is understood that experience and skill levels will vary and this will be taken into
consideration in the development of training standards.

14. The service specifications for assisted living include 9 different levels of reimbursement depending on the
participant’s needs (p. 56). This merits endorsement. It should facilit ate continued residency in an as sisted living
setting since such facilities could rely on enhanced services to deter “dumping” to nursing homes.

Agency Response: The endorsement is noted.

15. The service specifications for “cognitive services” (p. 57) are critical for persons with ABI. The norm of 20
annual visits may be too restrained. Moreover, the criteria could be enhanced by including some forms of AT (e.qg.
biofeedback equipment) and also including OT and ST supports. For example, language development could be
considered a ¢ omponent of “co gnitive services”. S CPD recognizes that DME is separately covered under the
heading of “specialized equipment and supplies” (p. 61). However, the service specifications for adult day services
includes OT, PT, and ST supports (p. 49). By CMS regulation, OT, PT, and ST includes equipment used to facilitate
the therapy. Thus, “DME” could be incorporated into other service specifications.

Agency Response: With regard to the number visits, it is expected that a maximum of 20 visits per year will
meet the needs of most participants. Note, however, that under the Waiver, DSAAPD case managers may
authorize service request exceptions above that limit. With regard to assistive technology (AT) supports, DSAAPD
staff will ensure that when such needs are documented, that those needs are reflected in an individual’'s care plan.
When applicable, AT supports would be paid for under the Medicaid State Plan. Those AT supports which are not
reimbursable under the state plan could be covered under the Waiver as Specialized Equipment and Supplies.

16. The list of providers of cognitive services (p. 58) omits licensed professional counselors of mental health
(Title 24 Del.C. §3030). DHSS should consider whether to add a reference. It would also be appropriate to add
“advanced practice nurse” [Title 24 Del.C. §1902(b)(1)].

Agency Response: These are helpful suggestions that DHSS will research and consider for inclusion in the
future amendments to the waiver.

SCPD believes DHSS ha s the discretion to ad dress this section as part of the ame ndment to the waiver.
Council believes that the recommendation is fairly “benign” and is sub mitting the recommendation so it could be
included in this amendment to the waiver, not a future amendment.

Agency Response: SCPD is correct that DHSS has the discretion to address this section as part of the
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amendment and acknowledges that the suggestions are good ones. Because of the nature of Medicaid waiver
applications and operations, some changes that appear to be minor adjustments require a fair amount of research
and forward planning, such as making changes to budgets, provider enroliment materials, quality review strategies,
and claims payment systems. In addition, as part of the planning process, the State would need to recruit and enroll
providers prior to project start-up. DHSS will certainly include these suggestions in planning for future
amendments.

17. The criteria for personal emergency response system (PERS) allows the participant to connect not only to
a response center but also “ other forms of assist ance” (p. 59). This is p referable since some systems allow a
participant to program the system to contact relatives, frie nds, neighbors, and 911 in sequence rather than an
expensive and impe rsonal call center. However, the cost tables (pp. 160-161) app ear to contemplate almost
exclusive enrollment (740+ participants) in monthly monitoring services.

Agency Response: This service alternative was added in response to SCPD’s recommendation during the
waiver renewal process last year. DHSS is hopeful that the expanded emergency response definition will provide
more options for participants and at the same time lead to cost savings in the Waiver program. After DHSS enrolls
providers of non-monitored emergency response systems in the Waiver program and participants’ utilization
patterns are established, the cost projections may need to be adjusted accordingly.

18. DHSS may wish to consider requiring maintenance of service plans beyond the minimum 3 years (App. D-
1; p. 86).

Agency Response: The referenced language is part of the application template and cannot be changed by the
applicant. In actuality, plans are maintained for a longer period of time.

SCPD is dub ious that DHSS wou Id not ha ve discr etion to in clude a longer time frame in the template.
Therefore, Council continues to recommend requiring maintenance of service plans beyond the minimum 3 years.

Agency Response: While DHSS understands and appreciates SCPD’s request that a higher standard be
included in this section, we respectfully state again that the applicant is not able to edit that information on the
application form. It is a web-based application with various form fields that the applicant must fill in. Some form
fields are text boxes which enable an applicant to include narrative, some are radio buttons, and some are check
boxes. Applicants have no access to the written material on the application form other than in the designated form
fields. In this case, the applicant’s response is indicated in a check box. Specifically, this section, the application
reads:

Maintenance of Service Plan Forms. Written copies or electronic facsimiles of service plans are maintained for
a minimum period of 3 years as required by 45 CFR §92.42. Service plans are maintained by the following (check
each that applies):

___Medicaid agency

___ Operating agency

___Case manager

__ Other

Specify:

The applicant’s only allowable response is to fill in one or more check boxes related to the location of service
plans.

19. DHSS contemplates a minimum of 4 contacts annually (2 contacts from a case manager and 2 contacts
from nurse) with each participant (p. 88). This standard is arguably too infrequent.

Agency Response: This minimum standard is established so that in times of critical staff shortages (such as
those that might occur during a spending or hiring freeze), the state would not be out of compliance with waiver
requirements.

SCPD believes that ad opting this min imum standard so the state would not be out of compliance with th e
regulations is not acceptable. It also infers that during times of economic restraint, case manager support positions
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would not be filled which would negatively affect case management levels. SCPD recommends that DHSS contact
OMB and solicit agreement that waiver case management support positions will be filled even during hiring freezes
so the safety of individuals with disabilities and the elderly who use these waiver services is not jeopardized.

Agency Response: DHSS will engage in research to determine best practices in this regard and will develop
operational procedures that are consistent with these standards.

20. In the “fixing individual problems” section (p. 100), it would be preferable to include a reference to involving
the participant in the resolution of the concern.

Agency Response: In this section, fixing individual problems does not typically refer to fixing an individual’'s
problem, but rather, fixing a single-occurrence or isolated administrative problem (as opposed to a systemic one).
This language is used as part of the application template.

21. The DHSS t able fo r p articipant dir ection of ser vices contem plates 0 p articipants dir ecting th eir ow n
services in year 1 of the waiver (App. E-1; p. 111). This should be reconsidered. DHSS envisions 1616 waiver
participants in year 1 (p. 156).

Agency Response: The E&D Waiver is currently approved for a five-year period beginning 7-1-09. This
amendment has an effective date of 12-1-10, which is five months into Year 2 of the approved waiver period.
Because Year 1 of the waiver concluded on 6-3-10, the table correctly indicates that no participants self-directed
services during that period.

22. In the sections on grievances, critical events, and quality assurance, DHSS may wish to consider adding a
reference to CLASI. CLASI is mentioned on p. 115 as a resource in the context of fair hearings. See, e.qg., Title 16
Del.C. §§1102(7), 1134(e)(f)(g), and 1119C(b) [applicable to nursing and assisted living facilities].

Agency Response: This section of the application was not addressed as part of the amendment. The
suggestion will be kept on file for future reference.

SCPD believes DHSS ha s the discretion to ad dress this section as part of the ame ndment to the waiver.
Council believes that the recommendation is fairly “benign” and is sub mitting the recommendation so it could be
included in this amendment to the waiver, not a future amendment.

Agency Response: DHSS will look into ways that CLASI could be a resource in the specific areas referenced
in this section.

23. There are several references to the Ombudsman and DLTCRP in the quality assurance context. However,
the references uniformly limit the Ombudsman to “non-abuse related complaints”. See, e.g.. pp. 117 and 120. To
the contrary, the Ombudsman is statutorily required to address abuse and neglect concerns. See Title 16 Del.C.
§1152(1)(5). Although DHSS has attempted to eschew this responsibility through an MOU, the validity of the MOU
could be questioned.

Agency Response: This section of the application was not addressed as part of the amendment. The
comment will be kept on file for future reference.

SCPD believes DHSS ha s the discretion to ad dress this section as part of the ame ndment to the waiver.
Council be lieves th at the r ecommendation is impo rtant and is su bmitting th e re commendation so i t could be
included in this amendment to the waiver, not a future amendment.

Agency Response: SCPD is correct that DHSS has the discretion to address this section as part of the
amendment. In order to focus on the major issues at hand, however, a decision was made to not open all sections
of the application for revision and review during this amendment process. It is expected that this section will be
researched and addressed with the next amendment.

24. Appendix G-2 (pp. 122 and 123) recites that “the State does not permit or prohibits the use of restraints or
seclusion.” Although Council would prefer that this were accurate, the statement is inconsistent with Title 16 Del.C.
§ 1121(7) and 16 DE Admin. Code Part 3201, §6.3.8.4.

Agency Response: This section of the application was not addressed as part of the amendment. The
comment will be kept on file for future reference.
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SCPD believes DHSS ha s the discretion to address this section as part of the amendment to the waiver.
Council believes that the recommendation is fairly “benign” and is submitting the recommendation so it could be
included in this amendment to the waiver, not a future amendment.

Agency Response: SCPD is correct that DHSS has the discretion to address this section as part of the
amendment. In order to focus on the major issues at hand, however, a decision was made to not open all sections
of the application for revision and review during this amendment process. It is expected that this section will be
researched and addressed with the next amendment.

25. The “medication administration” section (p. 126) is underinclusive. It refers to an exception to the Nurse
Practice Act for assistance with medications by persons who have completed a training course. However, it fails to
include a reference to Title 24 Del.C. §1921(19) or §1921(4); and 24 DE Admin. Code, Part 1900, §§7.7.1.4 and
7.9. Competent individuals can generally delegate administration of medications to personal attendants.

Agency Response: The referenced section of the application pertains only to the administration of medication
in licensed assisted living facilities.

SCPD reviewed this section and believes that it is not clear that it literally refers only to the administration of
medication in licensed AL facilities. DHSS may want to clarify that it only applies to AL facilities.

Agency Response: SCPD is correct that the section does not literally refer only to licensed AL facilities.
However, for practical purposes, assisted living (which is provided in licensed assisted living facilities) is the only
services in the waiver to which this section is applicable. Specifically, the instructions indicate:

This Appendix mu st be co mpleted wh en waiver se rvices ar e furnished to p articipants wh o are served in
licensed or unlicensed living arrangements where a provider has ro und-the-clock responsibility for the health and
welfare of residents. The Appendix does not need to be completed when waiver participants are served exclusively
in their own personal residences or in the home of a family member.

26. The reimbursement rate for personal care is list ed as $7.09 per 15-minute unit (e.g. $28.36/hr.). The
reimbursement rate for respite is listed as $6.91 per 15-minute unit (e.g. 27.34/hr.). See p. 159. Clarification would
be appropriate. Council does not believe that non-agency personal attendants and re spite providers are paid at
these rates.

Agency Response: Personal care costs for Year 1 are estimates based on home health agency rates. The
cost estimates in subsequent years are reduced significantly to account for the fact that personal care providers
may include home health agencies, personal assistance services agencies (PASA), and personal attendants.

27. Consistent with discussions with DSAAPD, personal care service specifications provide a guideline of 25
hours per week, but that there are not necessarily any service limits. SCPD continues to recommend that the 25
hour guideline be deleted.

Agency Response: The application itself does not specify service limits with regard to personal care. We will
consider your comments when developing personal care service authorization guidelines.

SCPD would like to be included the development of the personal care service authorization guidelines.
Agency Response: DHSS appreciates SCPD'’s offer to assist and will be in contact about this process.

28. SCPD recommends more frequent assessment of waiver implementation, especially during the initial 12
months of implementation after De cember 1, 201 0. Since waiver am endments can be submitted at an y time,
frequent data collection and assessments are critical to determine the emerging needs of participants in the waiver.
For example, regular reports to the SCPD Brain Injury Com mittee (BIC) and/or SCPD would be appropriate. If
monthly data were compiled, this information could be shared with the SCPD to facilitate review.

In addition, SCPD recommends that DHSS disaggregate the data collection/satisfaction survey responses for
people with ABI because there could be an example in which, overall, people in the new consolidated waiver are
very satisfied. However, there could be a subset of people with ABI in the consolidated waiver who are 100
dissatisfied and the ove rall survey of p articipants would not ca pture this data. Quality assurance metho dology
needs to capture useful and meaningful data.

Agency Response: DHSS is interested in gaining information about the quality of care provided to individuals
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under the waiver and is willing to consider ways to aggregate and report on these data to make them as meaningful
as possible. However, it is important to keep in mind that DHSS has certain reporting obligations under the waiver,
and data are developed and maintained in timeframes and in a manner consistent with those requirements. That
being said, DHSS shares with SCPD an interest in ensuring that the needs of persons with ABI are not
overshadowed in the process of creating programmatic efficiencies through the consolidation of waiver programs.

FINDINGS OF FACT:

The Department finds that the pr oposed changes as set forth in the Aug ust 20101 Register of Regulations
should be adopted.

THEREFORE, IT IS ORDE RED, that th e proposed regulation related to amending the Elderly and Disabled
Waiver by combining thr ee existin g §1 915(c) Home and Community-Based Ser vices waiver s - Elderly and
Disabled, Assisted Living and Acquired Brain Injury - into one waiver is adopted and shall be final effective October
10, 2010.

Rita M. Landgraf, Secretary, DHSS

* Please Note: The application is available in PDF format at the following link:
Combining §1915(c) Home and Community-Based Services Waivers

DIVISION OF SUBSTANCE ABUSE AND MENTAL HEALTH
Statutory Authority: 16 Delaware Code, Chapter 22 (16 Del.C., Ch. 22)
16 DE Admin. Code 6001

ORDER

DSSM 11006.3; Child Care Subsidy Program
6001 Substance Abuse Facility Licensing Standards

NATURE OF THE PROCEEDINGS

Delaware Health and Social Services (“Dep artment”) / Division of Soc ial Services initiated p roceedings to
provide in formation of p ublic interest with r espectto the Division of Su bstance Abu se a nd Mental Health’s
(DSAMH) Substance A buse Facility Li censing S tandards. Th e Dep artment’s pro ceedings wer e initiated
pursuant to 16 Delaware Code Section Chapter 22.

The Department published its notice of public comment pursuant to 29 Delaware Code Section 10115 in the
July 2010 D elaware Regis ter of Re gulations, r equiring wr itten mate rials a nd su ggestions fr om th e pu blic
concerning the proposed regulations to be produced by July 31, 2010 at which time the Department would receive
information, factual evidence and public comment to the said proposed changes to the regulations.

SUMMARY OF PROPOSED CHANGE

The proposed change described below amends DSAMH Substance Abuse Facility Licensing policies in the
Division of Social Services Manual (DSSM) regarding the licensure of substance abuse treatment facilities.

Statutory Authority
45 CFR §98.40, Compliance with applicable State and local regulatory requirements

Summary of Proposed Change
DSAMH 6001 Subst ance Abuse Facility Licensing S tandards: T his chan ge is pr oposed: 1) to amend
current standards; and, 2) to add in formation and to r eformat the textto further cla rify the requirements for
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substance abuse licensure. The intent of the proposed amendment is to simplify language and improve readability.
SUMMARY OF COMMENTS RECEIVED WITH AGENCY RESPONSE AND EXPLANATION OF CHANGES

Delaware Health and Social Services (“DHSS”) initiated proceedings to adopt the State of Substance Abuse
Facility Licensing Standards. The DHSS proceedings to adopt regulations were initiated pursuant to 29 Delaware
Code Chapter 101 and authority as prescribed by 16 Delaware Code, Chapter 79, ? 7903.

July 1, 20 10 DHSS p ublished in the Delaware Register of Regulations its notice of pr oposed re gulations,
pursuant to 29 Delaware Code Section 10115. It requested that written materials and suggestions from the public
concerning the proposed regulations be delivered to DHSS by July 30, 2010, after which time the DHSS would
review information, factual evidence and public comment to the said proposed regulations.

Written co mments we re received du ring the p ublic comment pe riod an d evalu ated. Th e r esults of th at
evaluation are summarized in the accompanying “Summary of Evidence.”

Summary of Evidence

A. Melissa Gentile with Claymont Recovery Center provided the following written comment:

“...regarding 14.3.2 ‘Upon admission the program shall issue each client a photo identification card” If a
program maintains a copy of the client’s driver’s license, what is the point of iss uing another photo identification
card?

Agency Response: DSAMH concurs with Ms. Gentile’s comment. The final order has been amended to
say: Upon Admission, the program shall obtain from or issue to each client a photo identification card.

B. The Governor’s Advisory Council for Exceptional Citizens (GACEC) and the State Council For Persons
With Disabilities(SCPD) provided the following written comments:

1. Section 3.0 definition of “clinical director”, recites that it is someone who meets the requirements of
§6.1.2.1. However, the regulations also use th e term “clinical director” in the context of co-o ccurring treatment
facilities (Part 16.0). The qualifications of a “clinical director” under §16.2.3 are inconsistent with the qualifications
of a “clinical director” under §16.1.2.1 SCPD (and GACEC) recommends that the inconsistency be resolved.

Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. The final order has been
amended to read: “...clinical director" means an individual who, by virtue of education, training, and experience,
satisfies the requirements of §6.1.2.1 and/or §16.2.3 of these regulations.”

2. Section 3. 0, definition of “co unseling”, ca tegorically limits ¢ ounseling to “f ace-to-face” inter action.
There ar e bo th pros and cons to this ap proach. One disadvantage is th at telephonic or vid eoconferencing
communication is precluded. For example, as a practical matter, it a spouse is in treatment, it may only be possible
to “tie in” the other spouse (who may live or work 80 miles away) through electronic communication. DSAMH may
wish to consider some exceptions based on exte nuating circumstances. Parenthetically, the definition conf licts
with §11.5.1.2.1 which specifically allow counseling by phone.

Agency Response DSAMH con curs with SCPD’ s and GACEC’s comment. The final order has been
amended to read: “Individual counseling is the face-to-face, video or telephone interaction between a Counselor |
or Counselor Il and an individual client for a specific therapeutic purpose.”

3. Section 3.0, definition of “N urse Practitioner”, could be improved by using th e De laware licensing
terminology, “ advanced pr actice n urse” ( “APN” consistent with T itle 24 De I.C § 1902 ( b)(1). Ifa mended, a
conforming reference should also be added to the definition of “Qualified Psychiatric Practioner” in §3.0.

Agency Response: The definition as written is intended to be a generic term to capture the various titles
used from state to state as part of the National Licensure Compact (NLC). DSAMH appreciates the comment but
will respectfully keep the standard as written.

4. Section 4.1 c ontemplates licensur e under the regulations  for “mix ed” facilities (e.g. co-occurring
substance abuse and mental health disorder programs). Both residential and non-residential entities are covered
(§4.1.1). Un fortunately, ther e are ma jor omissions throughout the re gulations wh ich ign ore the a pplication of
statutory standards for facilities. For example, the res idential facilities may be subject to the patient bill of right s
codified at Title 16 Del.C §1121. See Title 16 Del.C. §1102(4). Moreover, the regulations omit any reference to the
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bill of right s codified in the Subs tance Abuse T reatment Act , Title 16 D el. C §2220. the bill of right s was co-
authored by DSAMH. Moreover, with the June 29, 2010 enactment of H.B. 41, co-occurring substance abuse and
mental health facilities are now  subject to Community Mental Health T reatment Act. The regulations s hould
incorporate many of the statutory

standards which apply to both res idential and non-residential treatment facilities. Co mpare 16 DE Admin Code
Part 3315, Appendix B (Family Care Homes) for illustration of incorporation bill of rights into regulatory appendix.
SCPD (and GACEC) will include some specific recommendations below:

Agency Response: DSAMH is in partial agreement w ith the comment. Section 7.1.2.1 has been
amended as fo llows: “All agencies shall ensure that clients’ rights are fully protected as enumerated in Del.C.
§2220 and , including the following:” The other sections of 16 Del.C. mentioned fall under sections of the code that
are specific to facilities that would not be considered residential or non-re sidential entities under these standards
and regulatory activity does not fall under the purview of DSAMH (e.g. “Family Care Homes”, MH Group Homes
etc...) DSAMH appreciates the comment and will amend §7.1.2.1 as described above.

5. Section 4.3.3 reflects a $15.00 application fee for a facility license. The Division may want to consider
whether the fee is unduly modest.

Agency Response: DSAMH will k eep the application fee at  $15.00 at this time but appreciates the
suggestion and will consider raising the fee to come closer to covering the actual cost of the licensing process.

6. Sections 4.5.3 and 4.9 address th e Divis ion’s a ccess rig hts, c ross r eferencing fe deral laws. T he
Division should consider inc luding s pecific S tate la w r eferences such as Title 16 De I.C. § 1107 ( residential
facilities.)

Agency Response: As commented on under suggestion # 4, this section of 16 Del.C falls under sections
of the code that is specific to fac ilities that would not be co nsidered residential or no n-residential entities under
these standards and regulatory functions do not fall under the DSAMH’s purview (e.g. “Family Care Homes”, MH
Group Homes etc...) DSAMH appreciates the comment but will respectfully keep the standard as written.

7. Sections 4.6 an d4.7.1 could be problematic. By comm unication “deficiencies” solely th rough
‘recommendations”, the Division may be inviting facilities to consider such notices as hortatory and encouraging
but not binding.

Agency Response: Section 4.7.1 specifically states: “Within ten (10) working days after the receipt of a
survey summary report, the program shall submit a corrective action plan to the Division, addressing all areas
where recommendations were made, unless otherwise directed by the Division.” The word “shall” indic ates that
the standard is not hortatory. DSAMH appreciates the comment but will respectfully keep the standard as written.

8. Section 4.12.1.6 authorizes suspension or revocation of a lice nse for violations of Title 16 Del.C Ch.
22. DSAMH should consider adding a reference to violations of Title 16 Del. C Ch. 22 (for residential facilities) and
Title 16 Del.C. §5191 (for co-occurring facilities). See, e.g., Title 16 Del.C. §1138.

Agency Response: As commented on under suggestion # 4, this section of 16 Del.C falls under sections
of the code that is specific to fac ilities that would not be co nsidered residential or no n-residential entities under
these standards and regulatory functions do not fall under the DSAMH’s purview (e.g. “Family Care Homes”, MH
Group Homes etc...) DSAMH appreciates the comment but will respectfully keep the standard as written.

9. The citation in §4.14.5 is incorrect. The citation should be to 29 Del.C. Chs. 100 and 101.
Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. The final order has been
amended to read: “...29 Del.C. Chs. 100 and 101.”

10. The Division proposes to delete the following sentence in 4.15.1: “The waiver request shall be posted
in a prominent place in the facility and outline a process approved by the Division whereby clients can offer
comments and feedback specific to the waiver request.” This provision has be en inserted at the behest of the
Council based on past commentary. The deletion is highly ob jectionable and demeans the value of input from
consumers. A facility can simply avoid the application of any regulation through an ex parte to the Division. The
consumers who are the p rotected class u nder the regulations would be “clueless” that their rights are b eing
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undermined through a waiver request. Consumer input on waiver request is authorized in analogous regulations.
See, e.g. 16 DE Admin Code 3301, §9.1.5 (group homes for persons with AIDS).

Agency Response: DSAMH concur s with SCPD’s and GACEC’s comment. The final order has been
amended to remove the strike through from §4.15.1

11. Section 5. 1.1.1 co ntemplates ea ch community-based agency including “r epresentatives of the
population it serves” on its “governing body and/or advisory council”. This could be interpreted to mean 1 “token”
representative or, since plural 2 re presentatives (e.g. 1 on a governing board and 1 on ad visory council.) The
Division may wish to clarify its expectations in this context.

Agency Response: The standard is intended to support and encourage the participation of consumers
and their families on governing bodies and/or advisory councils as well as stakeholders who are familiar with the
area the program serves. DSAMH appreciates the comment but will respectfully keep the standard as written.

12. Section 5.1.4.4.1.16 requires the facility policy and procedures manual to contain a protocol for making
child abu se/neglect reports. The regulations contain no analogous re quirements for a protocol to report ad ult
abuse/neglect. There is a mandatory reporting duty for adults subjected to abuse/neglect. (Title 31 Del. C §3910,
§1132, §2224, §5194 and newly enacted H.B. 41) PM 46 also requires “each Division that has, or contracts for
operations of, residential facilities” to have standardized reporting procedures. The only reporting references in the
regulations pertain to licensing boards.

Agency Response: DSAMH concurs with SCPD’ s and GACEC comment. Th e final order has been
amended to say: 16 Del.C. §§902 through 904, 3910, 1132, 2224, 5194 and 42 CFR § 2.12(c)(6)

13. Section 5.1.6 could be improved by requiring facilities to include a recital that there will be no refaliation
against persons who report abuse, neglect, financial exploitation or mistreatment and reminding employees that
there are penalties for failure to report.

Agency Response: DSAMH concurs with SCPD's and GACEC's comment. The final order has been
amended to say in 5.1.7.1.1 "Program policies and procedures regarding the reporting of cases of suspected child
abuse or neglect in comp liance with 16 Del.C. §§ 902 through 904, (3910, 1132, 2224, 5194) and 42 CFR §
2.12(c)(6) including non-retaliation policies when personnel report abuse and neglect.”

14. Section 5.1.7.1.1.2 r equires staff training in reporting child abuse but not adult abuse. Th e training
requirement should be expanded to cover reporting of adult abuse.

Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. The final order has been
amended to say: “Program policies and procedures regarding the reporting of cases of suspected child abuse or
neglect and adult abuse/neglect in compliance with 16 Del.C. §8902 through 904, 3910, 1132, 2224, 5194 and 42
CFR § 2.12(c)(6).”

15. In § 6.1.3.1.2, the Division is del eting a r equirementthatth e 5 ye ars experience for a “ clinical
supervisor” be “clinical experience. This is odd since it would allow someone who has been a janitor in a facility for
5 years to meet the experience standards to be a “clinical supervisor.”

Agency Response: Section 6 .1.3.1.2 states: “...and five ( 5) years of docum ented expe rience in th e
substance abuse treatment field.” “Treatment” is of a clinical nature and would preclude activities such as janitorial
responsibilities from meetin g the minimum criteria of 5 years of experience in the treatm ent field. DSAMH
appreciates the comment but will respectfully keep the standard as written.

16. In §7.1.1.1, the extraneous words “unless such disability makes” should be deleted. There should be
no exceptions.

Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. The final order has been
amended by r emoving: unless such disability makes treatment offered by the program non-beneficial or
hazardous.

17. In §7.1.1.3, a reference to the Equal Accommodations Act should be added.
Agency Response: Section 7.1.1.2 provides for equal access. DSAMH appreciates the comment but will
respectfully keep the standard as written.
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18. Section 7.1 titled “Client Rights” would be a logical place to insert information about the applicable bills
of rights referenced above. Another option would be to include the bills of rights as an appendix to the regulations.

Agency Response: Section 7.1.2.1 has been amended as follows: “All agencies shall ensure that clients’
rights are fully protected as enumerated in Del.C. 82220 and, including the following:” The other sections of 16
Del.C mentioned fall under sections of the code that are specific to facilities that would not be considered
residential or non-residential entities under these standards and do not fall under DSAMH’s purview (e.g. “Family
Care Homes”, MH Group Homes etc...) D SAMH appreciates the comment and w illamend §7.1.2.1 only as
described above.

19. Section 7.1.2.1.7 only provides an assurance that child abuse will be reported, not adult abuse.
Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. The amendment to the final
order as stated in item #12 will include reporting adult abuse, neglect and mistreatment.

20. The grammar in §8 .1.1.1.5.15 sh ould b e co rrected to read: “Re sults of the clien t's diagnostic
assessment, including the client’s...Indicates what issues and areas of clinical concern are to be...”

Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. The final order has been
amended to say: (§8.1.2.1.7.15) “...Indicates what issues and areas of clinical concern are to be:”

21. The gr ammar in §8.1.1.1.5.17 should be corr ected and r eference “ signed”, “r eviewed”, an d “is
completed.”

Agency Response: §8.1.1.1.5.17 does not occur in the Summary of Proposed Changes (the standard
referred to does not exist.) DSAMH is unable to comment on this suggestion.

22. In §8.1.2.1.8.1 delete the extraneous “and” after the word “counselor.”
Agency Response: §8.1.2.1.8.1 does not occur in the Summary of Proposed Changes (the standard
referred to does not exist.) DSAMH is unable to comment on this suggestion.

23. Section 8.1.4 requires facilities to maintain records for 12 months which would be subject to review by
DHSS audit. DSAMH may wish to consider a longer time frame. Current records may reveal an on-going problem
dating back more than a year and facilities could simply destroy or not produce older records.

Agency Response: Section 8.1.4 states: “...Programs shall develop a policy that clearly outlines timelines
for re cord re tention and storage for all re cords b eyond the re quired audit period.” Th is standard re quires 12
months of records available in house for the purpos e of audit with a poli cy that discuss es how the program will
store records beyond the 12 month audit period and compels programs to present a policy that describes the
retention of records beyond 12 months. DSAMH appreciates the comment but will re spectfully keep the standard
as written.

24. The grammarin §11.2.1.1.3.2.6 should be corrected to st ate: “A physical examination by qualified
medical personnel that shall: ... completed at admission.”

Agency Response: §11.2.1.1.3.2.6 does not occur in the Summary of Proposed Changes (the standard
referred to does not exist.) DSAMH is unable to comment on this suggestion.

25. Substitute “advice” for “advise” in §11.4.1.1.2.1 and §14.4.1.1.5.

Agency Response: The wording suggested does not existin §11.4.1.1.2.1 and §14.4.1.1.5 does not
occur in the Summary of Proposed Changes (does not exist), however the error does occur in §§11.3.1.2.1 and
14.3.1.1.5 and has been amended as suggested in the final order.

26.1n §11.6.1.6.2.3.1, substitute “rationale” for “rational”.

Agency Response: §11.2.1.1.3.2.6 does not occur in the Summary of Proposed Changes (the standard
referred to does not exist) however the error does occur in §§11.5.1.6.2.3.1 and 14.14.8.2 and has been amended
as suggested in the final order.

27.1n §12.1.1.7 there is a typographical error “eeach”.
Agency Response: The errorreferred toin §12 .1.1.7 does not occur in the Summary of Pro posed
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Changes. The correction is not indicated.

28. Section 1 2.2.4 would disallow clinical supe rvision m eetings b eing co nducted by v ideoconferencing
unless “face-to-face”. It is unclear if “face-to-face” is meant to include electronic “face-to-face” communication.
DSAMH may wish to consider videoconferencing.

Agency Response: “Face-to-face” communication includes videoconferencing.

29. The “therapeutically necessary” exception to visitation and phone usage in §12.4.2.2.1 is at odds with
bills of rights, including Title 16 Del. C §§1121(11) and 5192(10). It is also at “odds” that a non-clinical administrator
makes the therapeutic decision.

Agency Response: The limitations ability for an Administrator to pose limitations on visitation and phone
call procedures is meant as a safety measure for residents in the residential tre atment program and as such,
considered to be part of the therapeutic program and therefore “therapeutic”’ in nature. The administrator need not
be a clinician in or der to make de cisions about safety for the participants in the pr ogram, however, it would be
erroneous to assume that Administrators are not themselves clinicians. DSAMH appreciates the comment but will
respectfully keep the standard as written.

30. In §14.3.4.2, the word “individuals” should not be capitalized.
Agency Response: §14.3.4.2 does notoccurin the Summary of Proposed Changes (the s tandard
referred to does not exist.) DSAMH is unable to comment on this suggestion.

31. The hyphen is missing in “take-home” in §§14.8.1.8 and 14.8.1.10.
Agency Response: §§14.8.1.8 and 14.8.1.10.do not occur in the Summary of Proposed Changes (the
standard referred to does not exist.) DSAMH is unable to comment on this suggestion.

32. If no t reference e Isewhere, § 16.0 titled “ Co-Occurring T reatment” wo uld be a logical place to
incorporate the new Community Mental Health Treatment Act provision included in the recently enacted H.B. 41.

Agency Response: DSAMH agrees that the amendments made to 16 Del. C Ch. 51 with the passage of
H.B.41 should be incor porated into the final o rder, however, DS AMH b elieves that §2.0 is a more appropriate
section to amend as it will compel all fac ilities to follow the ame nded c ode, not just co-occurring programs .
DSAMH appreciates the comment and will amend §2.0 to read: “... These regulations shall apply to any facility as
defined in 16 Del. C Ch. 22 and Ch. 51...”

33. While §16.5.1.3 requires a Qualified Psychiatric Practitioner to meet with a consumer at least every 6
months, §16 .5.4 contem plates the Qualified Psych iatric Pra ctitioner co nducting a r ecord review only every 12
months. DSAMH may wish to change the latter standard to every 6 months to match the schedule for meeting with
the consumer.

Agency Response: Standard 16.5.1.3 requires that the Qualified Psychiatric Practitioner to “meet” with
the consumer at a m inimum, every 6 m onths for psychiatric ap pointments. S tandard 16 .5.4 differs in tha t it
requires a “review” of the treatment and the record for the prior year . DSAMH appreciates the comment but will
respectfully keep the standard as written.

34. In §16.5.8 DSAMH lists a varie ty of supports for consumers, including step groups and faith-based
organizations. DSAMH may wish to consider adding references to physical exercise which is also correlated with
improved affect and recovery and less reliance on medications.

Agency Response: S tandard 16.5.8.3 states: “Co- occurring tre atment p rograms shall o ffer...support
groups. Groups shall include but not be limited to: ...” This standard would allow for referral to physical exercise
programs when appropriate, however DSAMH sees no harm in including physical fithess programs as part of the
list of community services. DSAMH appreciates the comment.

35. In §17.4.1 “DSMAH” should be corrected to “DSAMH”.
Agency Response: DSAMH concurs with SCPD’s and GACEC’s comment. “DSMAH” in §17.4.1 has
been amended to “DSAMH".
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36. The regulations (§§ 17.0-19.0) authorize ex emption from many of the standards for facilities with
certain accreditation. There is no State statutory authority to exempt covered facilities from the application of
patient rights and prescriptive statutory licensing standards. For example, if a State statute directs abuse/neglect
reporting conforming to a specific protocol, that would supersede any national certification standard. DSAMH may
wish to review applicable State statutory patient rights compilations, including Title 16 Del. C. §§1121, 2220 and
5192 to ensure that the regulations do not inadvertently exempt facilities from compliance.

Agency Response: The three accreditation bodies that ar e covered by “Dee med Status” in §§1 7.0 to
19.0 re quire programs to fo llow all state and federal guidelines for treating substance use an d mental health
diagnosed individuals. Imposing state li censing standards and the standards of national accred itation bod ies
would be redundant and cause undue strain on facilities that apply accreditation standards that often require more
stringent protocols than those imposed by the state. DSAMH appreciates the comment but will respectfully keep
the standard as written.

C. Glenn LeFevre of Gateway Foundation commented that §§12.1.1.4 and 12.1.1.7 require two individualized
recovery plans within two days of each other. He suggested that DSAMH require an individual recovery plan either
within 48 hours of admission OR 72 hours of admission rather than both.

Agency Response: DSAMH concurs with Mr. LeFevre’s comment. The final order has been amended to
strike the individualized recovery plan within 48 hours.

D. Bruce Johnson of PACE, Inc. commented that the education requirements in §§5.1.7.4.2 and 5.1.7.4.3 be
consistent with credentialing criteria  for n ational licen sure and cer tification boa rds which r equire 3 h ours of
education spe cific to ethics every 2 years. He suggests making the 3 hours o f tr aining sp ecific to cultural
competency consistent with the ethics training requirement.

Agency Response: DSAMH concurs with Mr. Johnson’s comment. The final order has been amended to
require th e 3 ho urs of ethics counseling and the 3 ho urs of cu ltural co mpetence training in §§5.1.7.4.2 and
5.1.7.4.3 every two years.

E. Mr. Bruce Lorenz and Ms. Susan Harris of Thresholds, Inc. offer the following comments:
1. 6.1.2.1 This standard pulls out the word “clinical” when describing experience. We are concerned that
it implies “clinical” is not important; yet it's important in almost every other staff qualification.
Agency Response: DSAMH concurs with Thresholds. The final order will remove the strike through in
§6.1.2.1.

2.6.1.2.1.2 Deleting the bachelor’s degree and experience option as qualification for a Clinical Director is
a problematic way to deal with a growing problem. The standards relating to this position don’t rationally connect to
the realities of the workplace nor do they square with workforce development activities recommended by SAMHSA
orthose in place in other states that regulate th e licensing of tre atment services. If yo uwantto change the
standard relating to Clinical Supervision then adopt the standards that indicate competent practice that is offered
through ICRC. They are recognized by most of the states and they are cited in Technical Assistance Publication 21
(et seq.), published by SAMHSA.

Agency Response: DSAMH concurs with Thresholds. The final order will remove the strike through in
§6.1.1.2.

3. 6.1.5.1.1 We would recommend that regulations move towards developing degree requirements. If the
state is interested in moving in the direction of education requirements, it should do so in a way that is deliberate
and long-term. Attempting to fix the workforce problem solely by altering regulations doesn’t promise to have a
lasting effect.

Agency Response: DSAMH’s intent in this st andard is to allow individuals who are p ursuing hig her
education (e.g. student interns) and those who are pursuing credentialing to gain the training needed to o btain
credentialing while working in the field. DSAMH ap preciates the comment but respectfully keep the standard as
written.

4. 8.1.2.1.8 Referring to what used to be called a “treatment plan” as a “recovery” plan is using language
that doesn’'t make much sense to those who have not yet defined the problem, much less what to do about it.
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Since most of the individuals who seek treatment are not yet describing themselves as “in recovery”, we suggest
keeping the term “treatment” plan so that it better describes the services offered.

Agency Response: The term “recovery plan” is congruent with DSAMH’s movement to client centered
treatment that offers services for all ar eas of co ncern for an individual and their family (e .g. substance abuse
disorders, mental health disorders, medical treatment etc...) DSAMH appreciates the comment but will respectfully
keep the standard as written.

5. 6.1 an d 16.2 Having 2 set s of st affing qualification standards (alcohol/drug abuse and co-occurring
disorders) does not reflect the integration of treatment that DSAMH has been developing through the Co-occurring
State Incentive Grant. Additionally, under the Co-Occurring standards, there are no definitions that distinguish a
mental health clinician from a substance abuse counselor.

Agency Response: §16.0 Co -Occurring T reatment Standards requires a “ cadre of staff’ with
qualifications that are outlined in  §6.1 with the addition of st aff meeting the requirements of §16.0. Pro grams
pursuing licensure as a co-o ccurring provider shall incor porate the cre dentials in § §6.1 and 16.0 and in that
manner, integrate staff and services. DSAMH appreciates the comment but will respectfully keep the standard as
written.

F. Mr. David Parcher of Kent and Sussex County Counseling submitted the following comments:

1. Persons who have achie ved the IC&RC Certified C linical S upervisor (C CS) should be included in
6.1.2.1.1. This certification requires a minimum of Bachelors degree and rigorous commitment to IC&RC standards
for clinical supervision.

Agency Response: DSAMH concur s with Mr . Parch er's comme nt. T he follo wing or der ha's been
amended to read: “...full certification as a certified alcohol and drug Counselor (CADC) or certified co-occurring
disorder professional (CCDP) in the state of Delaware or by a nationally recognized organization in addictions
counseling and five (5) years of documented experience in substance use services.” Nationally recognized
organization would include IC&RC.

2. ltis essential that IC&RC credentialed persons already in this position(?) at the Bachelors level who
have proven their capacity for the job should be grandfathered. Many people who have been doing this for many
years are the best we have in the field. We need them to train the new ones.

From a workforce standpoint it is good that employers can hire someone who does not currently hold
the IC&RC credential. However it should be required that these persons achieve the appropriate clinical credential
within 1 year of hire.

Agency Response: The final order allows individuals to continue in their current position at the agency
where they are working as of the publication of the final order. This is a grandfather clause that will allow agencies
to continue employing existing staff. Agen cies who would like to make credentialing mandatory within 1 year of
hire are free to do so. DSAMH accepts all state and nationally recognized certification credentials and believes
that the IC& RC cr edentials a re ca ptured a s a “ nationally rec ognized credential.” D SAMH ap preciates the
comment but will respectfully keep the standard as written.

3. 6.1.3.1.1: The CCDP shou Id be included in these standards since the state is emphasizing integrated
treatment. That credential requires a Bachelors degree.
Persons holding the IC&RC Certified Clinical Supervisor (CCS) should be included in 6.1.3.1.1.

Agency Response: The addition of the CCDP credential has been completed throughout the final rule.
In regards to the IC&RC credential: DSAMH accepts all state and nationally recognized certification credentials
and believes that the IC&RC credentials are captured as a “nationally recognized credential.”

G. Brandywine couns eling submitted comments that summarized ¢ oncerns around the a gency’s ability to
meet the proposed standards with no specific suggestions as to how to address their concerns.
Agency Response: DSAMH is happy to provide technical assistance to any agency that believes the new
rule will be dif ficult to implement in their agency as well as of fer suggestions on how to go about making the
necessary changes for standard compliance.
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FINDINGS OF FACT

The Department finds that the proposed changes as se t forth in th e October, 2010 Register of Regulations
should be adopted.

THEREFORE, IT IS ORDERED, that the proposed regulation to amend the Division of Substance Abuse and
Mental Health’s Standards for Substance Abuse Facilities is adopted and shall be final effective November, 2010.

Rita M. Landgraf, Secretary, DHSS
October 15, 2010

*Please Note: Due to the size of these proposed regulations, they are not being published here. A copy of
both regulations is available at:

6001 Substance Abuse Facility Licensing Standards

DEPARTMENT OF INSURANCE
Statutory Authority: 18 Delaware Code, Sections 311; 314; 29 Delaware Code, Section 10112
(18 Del.C. §§311; 314 & 29 Del.C. §10112)

ORDER

908 Procedures for Responding to Freedom of Information Requests

Proposed Re gulation 908 relating to Procedures for Responding to F reedom of Information Requ ests was
published in the Delaware Register of Regulations on September 1, 20 10. The comment period remained open
until October 4, 2010. There was no public hearing on proposed Regulation 908. Public notice of the proposed
Regulation 908 in the Register of Regulations was in conformity with Delaware law.

SUMMARY OF THE EVIDENCE AND INFORMATION SUBMITTED
No comment was received on the proposed regulation.
FINDINGS OF FACT
Based on Delaware law and the record in this docket, | make the following findings of fact:
The requirements of the proposed Regulation 908 best serve the interests of the public and of insurers and

comply with Delaware law. Open government is be st served by an orderly process for the release of information
that is available by law to the public.

DECISION AND EFFECTIVE DATE

Based on the provisions of 18 Del.C. §§314, 1111 and 29 Del.C. §§10113-10118 and the record in this docket,

| hereby adopt amended Regulation 908 as may more fully and at large appear in the version attached hereto to be
effective on November 11, 2010.

TEXT AND CITATION

The text of the proposed Regulation 908 last appeared in the Register of Regulations Vol. 14, Issue 3, pages
144-146.
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IT IS SO ORDERED this day of October 2010.

Karen Weldin Stewart, CIR-ML
Insurance Commissioner

1.0

3.1

908 Procedures for Responding to Freedom of Information Requests

Definitions
The following words and terms, when used in this regulation, shall have the following meaning unless the

context clearly indicates otherwise:
“Commissioner’ means the Commissioner of the Delaware Insurance Department.
“‘Department” means the Delaware Department of Insurance.

“FOIA” means The Freedom of Information Act as established pursuant to Chapter 100 of Title 29 of
the Delaware Code Annotated.

‘FOIA Coordinator’ is defin ed as an individual designated by a public body to accept and process
requests for public records under the act. The Commissioner shall designate the individual who shall
be the FOIA Co ordinator. The FOI Coo rdinator may ap point Assistant FOIA Coo rdinators to acce pt
and process FOIA requests.

“Public re cord” is information of a ny kind , owned, made, u sed, r etained r eceived, produced,
composed, drafted or otherwise compiled or collected by the Department relating in any way to public
business, or in any way of public interest, or in any way related to public purposes, regardless of the
physical form or characteristic by which su ch information is stored, recorded or re produced and not
protected from disclosure by law.

‘Writing” is defined as “handwriting. typewriting, printing. photo stating. photographing. photocopying.
and e very other me ans of re cording, and includ es lette rs, words, pictures, sounds, or symbols, or
combinations ther eof, an d p apers, map s, mag netic or p aper t apes, pho tographic film s o r p rints,
microfilm, microfiche, magnetic or punched cards. discs. drums. or other means of rec ording or
retaining meaningful content.

“Written request” is defined as “a writing that asks for information, and includes a writing transmitted
by facsimile, electronic mail, or other electronic means.”

Purpose

The purpose of this Regulation is t o set forth the policy an d procedures for responding to r equests
from the public for information as set forth in 29 Del.C. Chapter 100.

Records Request, Response Procedures and Access

All FOIA Requests s hall be made in writing to the Department, ad dressed to : FOIA Co ordinator,
Department of Insurance, 841 Silver Lake Blvd., Dover, DE 19904. All FOIA Requests shall specifically
identify in writing the records sought for review in sufficient detail to e nable the Department to locate
the records with reasonable effort. The Department shall provide reasonable assistance to the public
in identifying and locating records to which they are entitled access.

The Department shall respond, in writing, within ten working days of the receipt of a FOIA Request.

Such response shall specify the name and telephone number of a contact person with respect to the
EOIA Request and shall state whether:

3.2.1 the Department will permit inspection of the public records;

3.2.2 the Department requires additional time beyond the 10 business days for circumstances to include

but not limited to, the request is for voluminous records, requires legal advice, for the public record
is in_storage or archived. In the event the D epartment is un able to ma ke the requested public
records available for inspection with the 10 business day period. the Department shall provide an
expected time at which they will be made available; or

3.2.3 ifit does not permit such inspection, the reason or reasons for such refusal.
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3.3 Prior to disclosure, records will _be reviewed to ensure that those records or portions of records
deemed no n-public pu rsuantto 29 Del.C. §10002(g) ar e re moved. In re viewing the records, all
documents shall be considered public records unless subject to one of the exceptions set forth in 29
Del.C. §10002(q).

3.4 After receiving the response of the Department to a FOIA Request, the requesting party shall contact
the person specified in the written response thereto to schedule a mutually convenient date, time and
place for the inspection of the public records.

3.5 All FOIA Requests shall be coordinated by the FOIA Coordinator.

3.6 The Department shall provide reasonable access for reviewing public records during regular business
hours. Th e De partment shall make the r equested pu blic reco rds availa ble unless th e re cords or
portions of the records are determined to be excluded from the definition of a “public record” pursuant
to 29 Del.C. §10002(q).

Fees
41 Administrative Fees

4.1.1 Charges for administrative fees include:
4.1.1.1 Staff time associated with processing FOIA Requests will include:
4.1.1.1.1 Locating and reviewing files:
4.1.1.1.2 Monitoring file reviews;
4.1.1.1.3 Generating computer records (electronic or print-outs):
4.1.1.1.4 Review of request by legal counsel
4.1.1.1.5 Other work items as necessary per request.
4.1.2 Calculation of Administrative Charges:
4.1.2.1 Administrative charges will be billed to the requestor per quarter hour. These charges will
be billed at the current, hourly pay grade rate, plus benefits (pro-rated for quarter hours
increments) of the personnel performing the serv_ice. Administrative c harges will be in
addition to any copying charges.
4.1.2.1 Appointment Rescheduling/Cancellation — Requestors who do not reschedule or cancel
appointments to view files at lea st one full business day in a dvance of the appointment
may be subject to the administrative charges incurred by the Department in preparing the
requested records. The Department shall prepare an ite mized invoice of these charges
and mail to the requestor for payment.
4.2 Photocopying F ees — The fo llowing a re ch arges for p hotocopies of publicre cordsm adeb y
Department personnel:
4.2.1 Standard Sized, Black and White Copies.
4.2.1.1 The first 20 p ages of standard sized. black and white copied material shall be provided
free of charge. The charge for copying standard sized, black and white public records for
copies over and above 20 shall be $0.25 per copied sheet. This charge applies to copies
on the following standard paper sizes:
42111 85 x11”
42112 8.5 x14”and
42113 1U"x17
4.2.2 Oversized Copies/Printouts.
4.2.2.1 The charge for copying oversized public records shall be as follows:
42211 18" x22"$2.00 each
42212 24" x36”$3.00 each
4.2.3 Color Copies/Printouts

4.2.3.1 The charge for_standard sized, color copies or color printouts shall be $1 .00 per sheet.
This charge applies to copies on the following standard paper sizes:
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42311 85 x11”
42312 8.5 x14and
42313 1U"x17
4.2.4  Microfilm and /or Microfiche Printouts.

4.2.4.1 Microfilm and/or microfiche printouts, made by Department personnel on standard sized
paper, will be calculated at $0.50 per printed page.
4.3 Electronically Generated Records.

4.3.1 Charges for copying records maintained in an_electronic format will be calculated by the material
costs involved in generating the co pies (including, but not limited to: magnetic tape, diskette, or
compact disc costs) and administrative costs.

4.3.2 Inthe eventthatrequests for records maintained in an ele ctronic format can be electro nically
mailed to the requestor, only the administrative charges in preparing the electronic records will be
charged.

4.4 Payment

4.4.1 Payment for copies and/or admini strative charges will be due at the time c opies are released to
the requestor.

4.4.2 The Department may require pre- payment of copying and administrative charges prior to mailing
copies of requested records.

5.0 Effective Date of this Requlation.

This Regulation will become effective 10 days after being published as a final regulation. Any and all
FOIA Requests currently in process at the time of adoption will be subject to this Regulation.

DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL
DiviSION OF WATER RESOURCES
Surface Water Discharges Section
Statutory Authority: 7 Delaware Code, Section 6000 (7 Del.C. §6000)
7 DE Admin. Code 7201

Secretary’s Order No.: 2010-W-0034

7201 Regulations Governing the Control of Water Pollution, 9.5 The Concentrated Animal Feeding
Operation (CAFO)

Date of Issuance: October 15, 2010
Effective Date of Regulations: November 11, 2010

nder the authority vested in the Secretary of Natural Resources sand Environmental Control (DNREC) and the
Secretary of the Delaware Department of Agriculture (DDA) the following findings, reasons and conclusions are
entered as an Order of the Secretaries in the above referenced rule making proceedings.

BACKGROUND and PROCEDURAL HISTORY

This Order considers the proposed regulations entitled “Regulations Governing the Control of Water Pollution,
Section 9.5”, which the Department of Natural Resources and Environmental Control (specifically the Division of
Water), and the Department of Ag riculture d rafted a nd pu blished in the July 1 , 2010 De laware Reg istrar of
Regulations. The regulations establish requirements to control nitrogen and phosphorus from certain farms where
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poultry, swine, beef cattle, dairy cattle and horses are raised also known as an Animal Feeding Operation (AFO).

The fed eral Clean Water Act of 1972 established th e National Pollution Dis charge El imination Syste m
(NPDES) to regulate the discharge of pollutants from point sources to Waters of the United States. The federal
NPDES permit program e xpressly includes and defines Concentrated Animal Feeding Operations (CAFO) as a
point source. In 1983, EPA delegated to the DNREC the authority to administer and enforce the NPDES program.
In 1999, Delaware enacted the Nutrient Management Law which created the Nutrient Management Commission,
housed in the Delaware Department of Agriculture (DDA) and established the Nutrient Management Program. The
Nutrient Management La w man dates that all famers, golf courses, and other nu trient ha ndlers develo p and
implement nu trient management p lans, ma intain ha ndling records, an d sub mit ann ual re ports. The actions
initiated by the two State Agencies in cooperation with the Delaware Nutrient Management Commission (DNMC)
are a necessary step to achieve Delaware’s water quality goals, protect the “waters of the state” and to continue
the United States Environmental Protection Agency’s (USEPA) delegated program. Part 122, Sub Sections 122
and 412 of the Clean Water Act (CWA) require States to develop regulations governing the discharge of nutrients
from farms into nearby waterways. These state regulations are required in order to keep our “at least equal to”
status with USEPA's requirements. Failure to do so may result in the increased likelihood of federal enforcement
actions against Delaware agricultural producers and the withdraw of Delaware’s delegated authority to administer
this NPDES program.

In 2000, DNREC and DDA ( the Departments) signed a Memorandum of Agr eement (MOA) that sets up a
framework for DDA to jointly manage the Concentrated Animal F eeding Ope ration (CAFO) p ermit program in
partnership with DNREC and in conjunction with the Nutrient Management Program. This MOA set the framework
for joint (DDA and DNREC) promulgation of the Draft CAFO regulations under statutory authorities in 3 Del.C. Ch.
22, and 7 Del.C. Ch. 60. This arrangement was reached in order to efficiently and effectively implement a CAFO
program. It h as become apparent through comments received during the regulation promulgation process and
further examination of the current MOA by DDA and DNREC staff that the currently valid MOA should be redrafted
to provide further clarity related to the roles of each agency. The Hearing Officer has recommended that a new
MOA will be drafted and become effective by the implementation date of these regulations.

During re gulatory development, pu blic inp ut was sou ght th rough-out the process. The initial draft of the
regulations was presented to the public in a series of three public workshops on May 25, 26, and 27, 2010 at the
Farmington Fire Hall, Laurel High School and Millsboro Fire Hall, respectively. A total of 143 people attended. The
input re ceived at those p ublic workshops alo ng with othe r inp ut received at other meetings was valuable and
further informed the process, as well as resulted in revisions to the draft regulations. Du e to fee dback received
from th e pu blic workshops, an d ad ditional feedback fro m EP A, the wor kshop ver sion of the Dr aft CAFO
Regulations was re vised. The revised Draft CAF O Regulations were then presented to th e public for comment
through the month of July 2010. The DNREC and DDA published the complete Draft 7201 Requlations Governing
the Control of Water Pollution, Section 9.5 (CAFO Re gulations) in the July 1, 201 0 De laware Re gister of
Regulations. A Public Hearing was held at the Delaware Department of Agriculture building in Dover, on July 22,
2010.

The public hearing record contains a thirty-five page verbatim transcript of the public hearing and documents
marked as Exhibits which were admitted to the record during the hearing, and other documents marked as exhibits
admitted during the public comment period but subsequent to the hearing. (Please refer to the Hearing Officer’s
Report attached to this or dera s Appendix A for ad ditional details.) Fou rindivi duals, r epresenting three
organizations, expressed views concerning the proposed Draft CAFO Regulations: Mr. Bruce Snow representing
the Delaware Asso ciation of Conservation Districts (DACD); Mr. Jonathan Lobb and Ms. Mary Jacobson, both
representing the Mid-Atlantic Environmental Law Center, and Henry Johnson, Sussex County Farmer. In addition,
the Delaware Nature Society submitted written comments pre-hearing. Post-hearing, the Delaware Farm Bureau
and the Environmental Integrity Project submitted written comments before the end of the public comment period.
The submitted comments varied widely in perspective and desired outcome. Many of the comments questioned
definitions contained in the regulations. T he Environmental Integrity Project questioned the ap propriateness of
managing a CAFO program th rough the Dep artment of Ag riculture an d also br ought into que stion the
Memorandum of Agreem ent between DDA and DNRE C. Some commenters such as , the Mid-Atlantic
Environmental Law Center, the Environmental Integrity Project, and the Delaware Nature Society, believed that the
regulations did not go far enough to protect water quality while other commenters, such as the Farm Bureau, Mr.
Henry Johnson, and the DACD, believed the regulation went too far and may place undue burden on the regulated
community.
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The de legated Hear ing Officer, Mark Da vis, prepared a Hear ing Officer’s report, dated October 12, 2010
(Report). The Report recommends certain findings and the adoption of these Regulations as attached to the full
Report in Appendix C. In addition, a full “Response to Comments” narrative was developed by the technical staff of
DDA and DNREC to address concerns, comments, and sug gestions brought forward by the public during the
public notice period. The “Response to Comments” are contained in Appendix A and B of the Report.

FINDINGS and DISCUSSION

The m ajority of th e D raft CAF O Re gulations mirror th e federal re gulations, ho wever; the re we re p oints of
divergence and consensus that arose in discussions by and among the Departments, DNMC, USEPA and other
agencies and stakeholders. The best science available was used to inform discussions, as was input from the
regulated community. There was a conce rted effort to develop regulations which meet the fed eral intent, protect
water quality, and provide practical implementation methods that will enh ance compliance. It is important to
review the entire “Response to Comments” portion of the Report found in Appendices A and B; some of the more
important issu es ra ised re lated to de finitions, regulatory autho rity, monitoring and enforcement, setback
requirements, and s tockpiling and field st aging of poultry litter . W e find that within the context of D elaware’s
specific circumstances including: the MOA; research related to nu trient handling; the effective implementation of
the Delaware Nutrie nt Management Law; and the demonstrated su ccessful history of cooperation between the
DNMC, DDA and DNREC that the Draft Regulations meet the intent of the federal requirements and in some cases
exceed specific requirements, and final promulgation is in the best interests of the environment and the regulated
community.

We find that the Draft Regulations, with non-substantive recommended revisions, are well su pported by the
record developed by the Departments and adopt the Report (with Appendices) to the extent it is consistent with this
Order. We find that the Departments’ experts fully developed the record to support adoption of these regulations.
With adoption of this Order, Delaware will fully administer a CAFO program.

In conclusion, the following findings and conclusions are entered:

1. The Dep artment of Natural Resources an d Enviro nmental Control, and Department o f Agriculture
(Departments) have jurisdiction under their statutory authorities and in accordance with the current Memorandum
of Agreement between the two agencies to adopt these Regulations as final;

2. The Departments p rovided a dequate p ublic notice of the Dr aft Reg ulations, an d provided adequate
opportunity to comment on the Draft Regulations including a public hearing on June 21, 2010;

3. The Departments held a public hearing in a manner required by the law and regulations;

4. The Departments considered all timely and relevant public comments in making its determination;

5. The Departments’ Hearing Officer’'s Report, including its recommended record and the Regulations, as
amended and set forth in Appendix C of the Report, are adopted to provide additional reasons and findings for this
Order;

6. The Dep artments deter mine th e Draft Regu lations, as amended and contained in App endix C of the
Report, as Final Regulations.

7. The Departments shall submit this Order approving the Final Regulations to the Delaware Registrar of
Regulations for publication in its next available issue and shall provide such other notice as the law and regulation
require, and the Departments determine appropriate.

Collin P. O’'Mara Ed Kee
Secretary Secretary
Department of Natural Resources Department of Agriculture

and Environmental Control
7201 Regulations Governing the Control of Water Pollution

(Break in Continuity of Sections)

PREAMBLE
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These regulations have been developed pursuant to 3 Del.C. §2201-2290 and 7 Del.C. §6000 et.al. and under
DNREC's delegated authority. These statutory and regulatory authorities establish the requirement that a National
Pollutant Discharge Elimination System (NPDES) permitting program for Concentrated Animal Feeding Operations
(CAFOs) be implemented. Th ese regulations will function as the baseline CAFO st andards for compliance of
NPDES CAFO permits applicable to certain farms. The Delaware Department of Agriculture (DDA) will [administer
manage] these regulations in conjunction with DNREC. In general. NPD ES CAFO permits, as provided in the se
regulations, are effective for five years. These regulations were developed by the Delaware Nutrient Management
Commission, the Del aware Department of Agriculture and the Delaware Department of Natural Re sources and
Environmental Co ntrol. Th ey are ado pted with th e gu idance, advice and consent of th e Delawar e Nutrie nt
Management Commission.

(Break in Continuity within Sections)

9.5.10 Effective Date
9.5.10.1These reqgulations shall become effective [Oeteber November] 11, 2010.

*Please note that no additional changes were made to the regulation as originally proposed and published
in the September 2010 issue of the Register at page 144 (14 DE Reg. 144). Therefore, the final regulation is
not being republished. A copy of the final regulation is available at:

Concentrated Animal Feeding Operation (CAFO)

DEPARTMENT OF STATE
DiIvISION OF HISTORICAL AND CULTURAL AFFAIRS
Statutory Authority: 30 Delaware Code, Section 1815(b) (30 Del.C. §1815(b))

ORDER
100 Historic Preservation Tax Credit Program

Summary of the Evidence and Information Submitted

The Historic Pres ervation Tax Credit Act (30 D el.C. Ch. 18, Sub ch. Il) was am ended in the 1 45th General
Assembly (77 Del. La ws. c. 413). Th e amendments to the legislation provide for a te n-year extension to the
Historic Preservation Tax Credit Act, set aside a portion of the annual cap for projects which will receive a credit
award under $3 00,000 an d re quire an nual rep orting on the program to th e Gove rnor an d the Le gislature.
Additional re gulatory cla rifications ha ve also been incorporated at th is time to more efficiently ad minister th e
Program.

The proposed re gulatory am endments were published in 14 DE Re g. 148-155. A n otice of the p roposed
amendments to the regulations was published on Wednesday, September 1, 2010 in both the News Journal and
Delaware State News. No written or verbal comments were received.

Finding of Fact
The proposed regulatory amendments implement the code changes of 2010 and clarify various sections of the

regulations in order to more efficiently administer the program. These will remain in effect until such time as further
changes to the law require revisions to the regulations.
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Decision to Amend the Regulation

It is the recommendation of the Director of the Division of Historical and Cultural Affairs that the Secretary of
State adopt as final the proposed Amendments as published pursuant to 30 Del.C. Ch.18, Subch. II, §1815(b).

DEPARTMENT OF STATE

Timothy A. Slavin

Director, Division of Historical and Cultural Affairs
Dated: October 13, 2010

Order and Effective Date

After review of the law and the recommendation of the Director of the Division of Historical and Cultural Affairs,
| hereby adopt the recommended Findings of fact and the Amendments as proposed in 14 DE Reg. 148-155 (09/
01/2010) to become effective November 11, 2010.

DEPARTMENT OF STATE
Jeffrey W. Bullock
Secretary of State

Date: October 14, 2010

*Please note that no changes were made to the regulation as originally proposed and published in the
September 2010 issue of the Register at page 148 (14 DE Reg. 148). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

100 Historic Preservation Tax Credit Program

DIVISION OF PROFESSIONAL REGULATION
GAMING CONTROL BOARD
Statutory Authority: 28 Delaware Code, Section 1122 (28 Del.C. §1122)
10 DE Admin. Code 101

ORDER

101 Regulations Governing Bingo

After due notice in the Register of Regulations, at a scheduled meeting of the Delaware Gaming Control Board
on October 7, 2010, the Board met to review written comments, if any, regarding a proposed amendment to the
Board's Rules.

The proposed amendment would require that the fee to play cookie ja r bingo be collected sep arately and
would prohibit including the fee in the regular fee to play bingo.

The proposed amendment was published in the Register of Regulations, Vol. 14, Issue 3, on Sep tember 1,
2010.

Summary of the Evidence and Information Submitted

No written comments were received. Members of the public appeared at the hearing and any comments were
considered.

Findings of Fact and Conclusions of Law

1. The public was given notice and an opportunity to provide written comments on the proposed amendment.
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2. The Board finds that the proposed amendment to the rules is necessary and in the public interest.

3. Pursuant to 28 Del.C., Section 1122, the Board has statutory authority to promulgate regulations governing
charitable gaming, including bingo.

Decision and Effective Date

The Board hereby adopts the proposed amendment to its rules in the manner to be published in the Register of

Regulations in No vember, 2 010, to b e ef fective ten days af ter pub lication o fthe Orderinth e Register of
Regulations.

Text and Citation

The te xt of the revised rules shall be as published in th e Register of Regulations in November, 20 10 as
attached hereto as Exhibit A.

SO ORDERED this 7th day of October, 2010.

DELAWARE GAMING CONTROL BOARD
Deborah Messina, Chair James Greene, Member

Scott Angelucci, Member Sharon McDowell, Member
Brad Barrie, Member

*Please note that no changes were made to th e regulation as originally proposed and published in the
September 2010 issue of the Register at page 156 (14 DE Reg. 156). Therefore, the final regulation is not
being republished. A copy of the final regulation is available at:

101 Regulations Governing Bingo

OFFICE OF THE STATE BANK COMMISSIONER
Statutory Authority: 5 Delaware Code, Section 121(b); 29 Delaware Code, Section 10003(b))
(5 Del.C. §§121(b); 29 Del.C. §10003(b))
5 DE Admin. Code 103

Order Adopting New Regulation 103 (Freedom of Information Act Requests)

103 Freedom of Information Act Requests

IT IS HEREBY ORDERED, this 14th day of October 2010, that new Regulation 103 (Freedom of Information
Act Requests) is adopted as a rule of practice and procedure that will be used by the Office of the State Bank Com-
missioner. A copy of Regulation 103 is attached hereto and incorporated herein by reference. The effective date
of Regulation 103 is November 12, 2010. The Regulation is adopted by the State B ank Commissioner in accor-
dance with Title 5 and Section 10003 of Title 29 of the Delaware Code, and pursuant to the requirements of Chap-

ter 11 and Section 10113(b) of Title 29 of the Delaware Code. A copy of this order and Regulation 103 is to be filed
with the Registrar of Regulations.

Robert A. Glen

State Bank Commissioner
October 14, 2010

Regulation 103 Freedom of Information Act Requests
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Effective Date: November 12, 2010

1.0 Definitions

The following words and terms when used in this Re gulation have the following meaning unless the
context clearly indicates otherwise:

“FOIA” shall mean the Delaware Freedom of Information Act, 29 Del.C. Ch. 100, as amended.
“Office” shall mean the Office of the State Bank Commissioner for the State of Delaware.

“Public record” shall mean the same as that term is de fined in 29 Del.C. §10002(g) and shall n ot
include records deemed non-public pursuant to that section or records deemed confidential pursuant
to the Delaware Banking Code, Title 5 of the Delaware Code .

“Standard size” shall mean 8.5” x 11”; 8.5” x 14”; and 11" x 17".

2.0 General
2.1 This Reqgulation establishes the policy, procedures, charges and fees for responding to requests seek-
ing to inspect public records of the Office under FOIA.
2.2 The Office shall provide reasonable access for reviewing public records during the Of fice’s regular

business hours.

2.3 Notwithstanding the scope or nature of the request, only existing public records in the possession of
the Office will be provided under FOIA.

2.4 The Office has no obligation under FOIA to answer written questions, analyze data, create records not
already in its possession or compile information in any way.

N

3.0 Requests

5.0

3.1 Persons seeking to inspect public records pursuant to FOIA shall send an original and one copy of a
written request addressed to:
Office of the State Bank Commissioner

555 East L oockerman Street
Dover, Delaware 19901

3.2 A FOIA request shall:

3.2.1 clearly state the name, address and telephone number of the person making the request;
3.2.2 indicate that the request is being made pursuant to FOIA; and

3.2.3 describe the records sought in sufficient detail to enable the Office to determine their identity and
location with reasonable effort.

3.3 FOIA requests by electronic mail will not be accepted.

3.4 FOIA requests that do not comply with this Regulation may be denied in whole or in part.

3.5 Records may not be produced to any person who has an outstanding balance to the Office relating to
a pending or prior FOIA request.

Responses

41 Upon receipt of a FOIA request, the Office shall review the records in its pos session to identify those
that are public records.

4.2 Within ten (10) working days after a FOIA request is received, the Office shall send a written response
to the person making the request using the address specified in the request.

4.3 The response may require inspection of requested records:; may indicate when, where and under what
conditions the requested records may be inspected; may include copies of re quested records; may
deny the request in whole or in part and the reasons therefor; or may indicate that additional time is
required for a further response. If the response indicates that additional time is required, an expected
date for the further response shall be specified.

4.4 Public records may be inspected only during the Office’s regular business hours.

Administrative Fees. Photocopying Charges. and Other Costs.
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51 Administrative Fees. The Office may assess the person making a FOIA request administrative fees

incurred pursuant to the request.

5.1.1

Administrative fees include personnel time associated with p rocessing the request, including but

5.1.2

not limited to, time spent locating and reviewing records; monitoring record reviews; photocopying
paper records; generating paper copies of microfilm, microfiche and electronic records; review by
legal counsel; and any other work necessitated by the request.

Administrative fees will be charged per quarter hour at the current, hourly pay rate plus benefits of

5.1.3

the personnel performing the work, pro-rated in quarter hour increments.
Administrative fees will be in addition to all photocopy charges and other costs.

5.2 Photocopy Charges. The Office may assess the person making a FOIA r equest the following photo-

copy charges:

5.2.1

Standard Size or_Smaller Paper Records. The charge for copying public records maintained on

5.2.2

5.2.3

standard size or smaller paper will be $0.50 per printed page for black and white copies and $2.00
per printed page for color copies.

Large Size Pa per Records. For black and white copies, the charge for copying p ublic records
maintained on paper_that is larger than standard size _will be $2.00 per 24” x 26” _printed page.
$3.00 per 24” x 36" printed page, $5.00 per 30” x 42” printed page. and $1.00 per square foot of
printed page for all other oversized records. For color copies, an additional $1.50 per printed page
will be charged.

Microfilm and Microfiche Records. The charge for copying public records maintained on microfilm

524

or microfiche will be $1.00 per printed page. All such records will be copied to standard size paper
in black and white.
Electronic Records. The charge for copy ing public records main tained electronically will be the

|.°"
o

same as standard size paper records if the requested records are copied to paper. Standard size
paper will be used for all such copies. If the requested records are copied to an electronic storage
device or media (such as magnetic tape, diskette, compact disc, thumb drive, etc.), the charge will
be the cost of the device or media.

Other Costs. The Office may assess the person making a FOIA request any other costs incurred pur-

suant to the request, including charges assessed by an outside vendor to copy the requested records.

o
™

Payment for all fees, charges and costs is due at the time records are provided. The Office may also

require payment prior to sending copies of records.

6.0 Effective Date
These reqgulations shall become effective 11 days after being published as a final regulation. Any and

all FOIA requests currently in process at the time of adoption will be subject to these requlations.
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DEPARTMENT OF FINANCE
DIVISION OF REVENUE

Statutory Authority: 30 Delaware Code, Section 354 (30 Del.C. §354)

TECHNICAL INFORMATION MEMORANDUM 2010-01

DATE: July 1, 2010
SUBJECT: Legislation passed during the Second Session of the 145" Delaware General Assembly.

During the Second Session of Delaware’s 145" General Assembly, ending June 30, 2010, eight (8) bills were
enacted of interest to or having an impact on Delaware taxpayers and/or the state’s Division of Revenue. The
subjects of these bills range from th e establishment of D elaware’s $0.04 Bottle Recycling Fee (HB 234) to the
destruction of seized tobacco products (HB 408).

Legislation significant to Delaware’s Division of Revenue has been summarized below and is divided into two
categories for retrieval ease:

Legislation direc tly af fecting tax pr ocedures and filin g requirements for business es and individuals in the
upcoming year; and

Legislation implementing broad policy changes or altering Division of Revenue processes with little to no effect
on tax-filing requirements for the upcoming year.

Bills in their entirety may be viewed on the Delaware General Assembly website: www.legis.delaware.gov.

*hkkkkkkkhkhkhkhkkkkkkhkhkhkhkhhkkk

This memorandum is intended for general notification and explanation of recently enacted Delaware laws and
should not be relied upon exclusively in any pending or future audit or judicial review of an individual taxpayer or
transaction. Taxpayers are advised to consult the particular bill, the Delaware Code, or Delaware regulations in all
matters conflicting with any part of this memorandum.

Taxpayers with general questions about the application of Delaware law and procedures may call the Division

of Revenue Help Line at (302) 57 7-8200, or visit the Division's w ebsite at [ www.revenue.delaware.gov] where
information about tax topics and links to phone numbers for other information may be found.

(I) Legislation directly affecting tax procedures and filing requirements for businesses and individuals
in the upcoming year:

Senate Bill #2209 w/SA 1+ HA 1
Signed by Governor on 07/19/10

AN ACT T O AMEND TITLE 30 OF THE DELAWARE CODE PROVIDING FOR AN EXT ENSION OF THE
HISTORIC PRESERVATION TAX CREDIT ACT.

This Act provides for a 10-year extension to the Historic Preservation Tax Credit Act which was scheduled to
expire in June 2010. Seventy-five (75) historic bu ildings throughout the S tate have been rehabilit ated and
preserved for future generations as a result of this program. Since its inception in 2001, the State has awarded $34
million in tax credits that have leveraged more than $166 million in private-s ector re habilitation expenditures plus
additional tens of millions in site acquisition investments. These investments have produced an estimated 2,400
jobs in Delaware — most of them in the construction trades and related industries.

Senate Bill # 234
Signed by Governor on 06/08/10
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AN ACT T O AMEND TITLES 7 AND 30 OF THE DE LAWARE CODE R ELATING TO RECYCLING AND
BEVERAGE CONTAINERS.

This legislation es tablishes Universal Recycling in Delaware. It requires DSWA to cease colle cting curbside
recyclables by a da te certain and req uires th e impl ementation of comprehensive re sidential and com mercial
recycling pr ograms by mun icipalities a nd wa ste hau lers. It establishes the Delaw are R ecycling Fund and the
Recycling Grants and Low-Interest Program to defray the costs of implementation, and funds, with funding derived
by the conversion of the current 5¢ bottle deposit to a 4¢ Recycling Fee on beverage containers. It also establishes
reporting requirements, establishes the Recycling Public Advisory Council in law, and ensures that DSWA provides
a location in each county to accept source separated recyclables.

House Bill # 335
Signed by Governor on 04/14/10

AN ACT TO AMEND CHAPTER 1 1 OF TITLE 30 OF THE DELA WARE CODE RE LATING TO PERSONAL
INCOME TAX RETURNS.

This Act directs the Secretary of Fina nce to de velop the means by which individuals can d eposit their State
income tax return directly into a Delaware College Investment Plan account.

House Bill 349
Signed by Governor on 06/11/10

AN ACT TO AMEND TITLES 9 AND 30 OF THE DELAWARE CODE RELATING TO WITHHOLDING OF TAX
ON GAINS FROM REAL ESTATE.

Resident in dividuals an d cor porations ar e currently required to estimate, report, and pay the tax due on
income, including gains recognized from the sale of real estate, in the quarter during which the sale occurs.

This Bill will require nonresiden t persons, corporations or pass-through entities that sell real est ate owned in
this State to declare and pay their estimate of the tax due on the gain recognized from the sale before the deed can
be recorded.

The Bill does not apply to estates or to entities classified as a trust for federal income tax purposes, but does
apply to the members, beneficiaries or grantors of entities disregarded for federal income tax purposes.

This Bill will facilitate the reporting and collection of the tax, and the administration of the tax code.

House Bill # 380
Signed by Governor on 06/16/10

AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATING TO ECONOMIC DEVELOPMENT
INCENTIVES.

This proposed tax credit intends to create incentives for existing businesses to partner with the State in the
effort to create new em ployment opportunities for Delaware citizens, and to stimulate the Delaware economy by
expanding the tax base. A find er’s fee, a tool used commonly by b usinesses, is a n arrangement by which an
intermediary finds, introduces, and brings together parties to a business opportunity . This bill creates a tax credit
program that would award each Sponsor Firm and each New Business Firm with a $500 annual tax credit per
Delaware job created by the new business, with the tax credit available for three years. The program would require
that the new business be brought to Delaware as a result of the efforts of the sponsor, and would sp ecifically
exclude those business, su ch a s real e state agents, ban ks and comme rcial la ndlords, that alr eady have an
incentive to bring out-of-state business to Delaware.
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House Bill 477
Signed by Governor on 07/19/10

AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATED TO THE DELAWARE WHOLESALE
LICENSE FEE.

This legis lation clarifies that a phar maceutical who lesaler lo cated inside or outside of the state that ship s
pharmaceutical drugs to a pharmaceutical distribution wholesaler located in this state is exempt from the gross
receipts tax.

(II) Legislation implementing broad policy changes or altering Division of Revenue processes with little to
no effect on tax-filing requirements for the upcoming year:

House Bill # 334 w/HA 1, HA 1to HA 1
Signed by Governor on 07/12/10

AN ACT TO AMEND TITLE 30 AND TITLE 31 OF THE DELAWARE CODE RELATING TO THE DELAWARE
CHILDREN'S TRUST FUND ACT.

This Bill removes the Delaware Children’s Trust Fund as a contribution designation for income tax refunds, and
removes the establishment and function of the Trust Fund from the Delaware Code. The Trust Fund has been
defunct for several years.

House Bill 408
Signed by Governor on 07/02/10

AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATING TO TOBACCO PRODUCT TAX.

The Act requires the destruction of a ny tobacco products forfeited for violations of §5342 of Title 30, which
prohibits the possession of mo re than 10 p acks or p ackages o f u ntaxed toba cco. Cur rent law r equires th e
Department of Finance to sell any forfeited tobacco products by sealed bid to the highest bidder.

Patrick Carter
Director of Revenue
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DEPARTMENT OF AGRICULTURE

DELAWARE STANDARDBRED BREEDERS’ FUND
PUBLIC NOTICE
502 Delaware Standardbred Breeders’ Fund Regulations

The State of Delaware, Department of Agriculture’s Standardbred Breeders’ Fund (“the Fund”) hereby gives
notice of its intention to adopt amended regulations pursuant to the General Assembly’s delegation of authority to
adopt such measures found at 29 Del.C. §4815(b)(3)b.2.D and in compliance with Delaware’s Administrative
Procedures Act, 29 Del.C. §10115. The proposed amended regulation constitutes a modification of one existing
regulation. The proposed amendment of regulation 13.8 adds two words which clarify the qualification requirement
for horses earning a place in finals at each racetrack.

The Fund solicits, and will consider, timely filed written comments from interested individuals and groups
concerning these proposed amended regulation. The deadline for the filing of such written comments will be thirty
days (30) after this proposed amended regulation is promulgated in the Delaware Register of Regulations.

Any such submissions should be mailed or delivered to Ms. Judy Davis-Wilson, Administrator, Delaware
Standardbred Breeders’ Fund whose address is State of Delaware, Department of Agriculture, 2320 South duPont
Highway, Dover, Delaware 19901 by December 1, 2010.

DEPARTMENT OF EDUCATION
PUBLIC NOTICE

The State Board of Education will hold its monthly meeting on Thursday, November 18, 2010 at 1:00 p.m. in
the Townsend Building, Dover, Delaware.

DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DivISION OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE

Medicaid-Related General Assistance (GA) Program and Temporary Assistance for Needy Families (TANF)
Program Changes

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is amending the Title XIX Medicaid
State Plan and the Division of Social Services Manual (DSSM) regarding Medicaid-related General Assistance and
TANF changes.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

DiviSiION OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE
Public Assistance Reporting Information System (PARIS)

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
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Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to amend the
Delaware Title XIX Medicaid State Plan and the Division of Social Services Manual regarding the Public Assistance
Reporting Information System (PARIS).

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

DivisioN OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE
Delaware Medicaid and CHIP Managed Care Quality Assessment & Improvement Strategy Draft

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is announcing a thirty (30)-day
public comment period on its draft of the State’s Draft Quality Strategy for healthcare services.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the
results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.

DiviSION OF MEDICAID AND MEDICAL ASSISTANCE
PUBLIC NOTICE
DSSM: Citizenship and Alienage

In compliance with the State's Administrative Procedures Act (APA - Title 29, Chapter 101 of the Delaware
Code) and under the authority of Title 31 of the Delaware Code, Chapter 5, Section 512, Delaware Health and
Social Services (DHSS) / Division of Medicaid and Medical Assistance (DMMA) is proposing to make
administrative changes to the Division of Social Services Manual (DSSM) regarding Citizenship and Alienage.

Any person who wishes to make written suggestions, compilations of data, testimony, briefs or other written
materials concerning the proposed new regulations must submit same to Sharon L. Summers, Planning & Policy
Development Unit, Division of Medicaid and Medical Assistance, 1901 North DuPont Highway, P.O. Box 906, New
Castle, Delaware 19720-0906 or by fax to 302-255-4425 by November 30, 2010.

The action concerning the determination of whether to adopt the proposed regulation will be based upon the

results of Department and Division staff analysis and the consideration of the comments and written materials filed
by other interested persons.
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DEPARTMENT OF JUSTICE

DIVISION OF SECURITIES
PUBLIC NOTICE
Rules and Regulations Pursuant to the Delaware Securities Act

In compliance with the State’s Administrative Procedures Act (APA -Title 29, Chapter 101 of the Delaware
Code) and section 7325(b) of Title 6 of the Delaware Code, the Division of Securities of the Delaware Department
of Justice hereby publishes notice of a proposed revision to the Rules and Regulations Pursuant to the Delaware
Securities Act. The Division hereby proposes numerous changes to the rules and regulations governing
administrative proceedings before the Securities Commissioner for the State of Delaware.

Persons wishing to comment on the proposed revision may submit their comments in writing to:

Peter O. Jamison, I
Securities Commissioner
Department of Justice

State Office Building, 5th Floor
820 N. French Street
Wilmington, DE 19801

The comment period on the proposed revision will be held open for a period of thirty days from the date of the
publication of this notice in the Delaware Register of Regulations.

VICTIMS’ COMPENSATION ASSISTANCE PROGRAM ADVISORY COUNCIL

301 Victims’ Compensation Assistance Program Rules and Regulations
PUBLIC NOTICE

The Department of Justice Victims Compensation Assistance Program proposes to add an additional section,
28.0, to Regulation 301 relating to payment of claims. The VCAP currently pays medical claims for approved crime
victims when they do not have other insurance which covers the medical expenses. The VCAP is the payer of last
resort for these medical claims and other health insurance. Medicaid and/or Medicare must pay first before VCAP
pays. In 1992 the Violent Crimes Compensation Board (now VCAP) developed letters of agreement with most local
hospitals to pay 80% of the billed amount; and the hospitals agreed to accept this as payment in full.

This regulation would require that VCAP pay all medical providers at 80% of the usual and customary charge
for services. This amount would be considered payment in full, and the medical provider would be unable to collect
any additional monies from the victim, or from third parties. Enactment of this regulation would help preserve and
extend the Victims Compensation Assistance Program funds and bring VCAP more in line with other companies
who pay medical claims.

The VCAP Advisory Council considered applying this formula to mental health and dental claims, as well; but
deferred action on that pending further study and comment.

The Department of Justice Victims Compensation Assistance Program will hold public hearings on these
proposed amendments on Monday November 22 beginning at 5pm in the Carvel State Office Building Auditorium
and on Tuesday November 23 beginning at 3pm at the Tatnall Building Room 113, Dover Delaware. Interested
persons may submit comments in writing to Barbara Brown, VCAP, 900 King Street, Suite 4, Wilmington Delaware.
Statements and testimony may be presented either orally or in writing at the public hearings.
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DEPARTMENT OF NATURAL RESOURCES AND ENVIRONMENTAL
CONTROL

DiviSION OF AIR AND WASTE MANAGEMENT
1302 Delaware Regulations Governing Hazardous Waste

TITLE OF THE REGULATIONS:
Delaware Regulations Governing Hazardous Waste (RGHW)

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

In order for the State of Delaware to maintain authorization from the U. S. Environmental Protection Agency
(EPA) to administer its own hazardous waste management program, the State must maintain a program that is
equivalent to and no less stringent than the Federal program. To accomplish this, the State is proposing to make
miscellaneous changes to the RGHW that correct existing errors in the hazardous waste regulations, add
clarification or enhance the current hazardous waste regulations. Some of the changes DNREC is proposing to
make are already in effect at the federal level. Additionally, DNREC is proposing to adopt required federal
regulations and miscellaneous changes to correct errors and add consistency or clarification.

NOTICE OF PUBLIC COMMENT:
The public hearing on the proposed amendments to RGHW will be held on Wednesday December 1, 2010
starting at 6:00 p.m. in the Richardson and Robbins Auditorium, 89 Kings Highway, Dover, DE.

PREPARED BY:
Bill Davis, Environmental Scientist, Solid and Hazardous Waste Management - (302) 739-9403

DivisioN OoF FisSH AND WILDLIFE
3214 Horseshoe Crab Annual Harvest Limit

TITLE OF THE REGULATIONS:
3214 Horseshoe Crab Annual Harvest Limit

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

This action extends the effective date of Delaware’s annual horseshoe crab quota allocation through April 30,
2013. This regulatory modification is required for Delaware to be compliant with Addendum VI to the Atlantic
State’s Marine Fisheries Commission’s Interstate Fishery Management Plan for Horseshoe Crab. Addendum VI
extends the provisions of Addendum V through April 30, 2013. The addendum prohibits the directed harvest and
landing of all horseshoe crabs in Delaware from January 1 through June 7, and female horseshoe crabs from June
8 through December 31. Delaware’s annual harvest is restricted to 100,000 male horseshoe crabs per year. If
Delaware’s annual horseshoe crab quota allocation is exceeded in any calendar year, the overage is deducted
from the following year’s quota allocation.

NOTICE OF PUBLIC COMMENT:

Individuals may present their comments or request additional information by contacting the Fisheries Section,
Division of Fish and Wildlife, 89 Kings Highway, Dover, DE 19901, (302) 739-9914. A public hearing on these
proposed amendments will be held on November 23, 2010 at 7:00 P.M. in the DNREC Auditorium, 89 Kings
Highway, Dover, DE 19901. The record will remain open for written comments until 4:30 PM, November 30, 2010.

PREPARED BY:
Stewart Michels 735-2970 stewart.michels@state.de.us 28 September 2010
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DIVISION OF PARKS AND RECREATION
9202 Regulations Governing Natural Areas and Nature Preserves

TITLE OF THE REGULATIONS:
Regulations Governing Natural Areas and Nature Preserves

BRIEF SYNOPSIS OF THE SUBJECT, SUBSTANCE AND ISSUES:

To clarify processes associated with nominating and delisting Natural Areas and dedicating Nature Preserves.
The current regulations are confusing and erroneous in some sections, and focus on Nature Preserve
management plans. A total rewrite of the regulations provide a better focus on identifying Natural Areas and
dedicating Nature Preserves. There is no cost associated with the proposed regulation.

NOTICE OF PUBLIC COMMENT:

Oral or written comments may be presented at a public hearing to be held on Wednesday, December 1, 2010
beginning at 5:00 PM in the DNREC Richard and Robbins Auditorium, 89 Kings Highway, Dover, DE. Interested
parties may submit comments in writing to: Eileen M. Butler, DNREC Parks and Recreation, 89 Kings Highway,
Dover, DE 19901.

PREPARED BY:
Eileen M. Butler (302) 739-9235 Eileen.Butler@state.de.us October 15, 2010

DEPARTMENT OF SAFETY AND HOMELAND SECURITY

OFFICE OF THE SECRETARY
PUBLIC NOTICE
1101 Regulations Governing Travel Restrictions During A State Of Emergency

Type of Regulatory Action Required
Promulgation of Rules and Regulations pursuant to 20 Del. C. Sections 3116(b) (12) and 3121

Synopsis of Subject Matter of the Regulation

The Secretary of Safety and Homeland Security intends to promulgate rules and regulations as they relate to
travel restrictions during a State of Emergency.

The proposed regulation develops a system and structure for the activation of travel restrictions during a State
of Emergency and creates an avenue for the Secretary of Safety and Homeland Security to grant waivers to
persons and/or entities which have a valid significant health, safety or business necessity.

Any person may submit their views, comments, concerns and recommendations by close of business on or
before November 30, 2010 to Elizabeth Olsen, Deputy Secretary, at the Department of Safety and Homeland
Security, 303 Transportation Circle, P.O. Box 818, Dover, Delaware 19903. A copy of the proposed regulations is
available from the above address.

OFFICE OF HIGHWAY SAFETY
1201 Driving Under the Influence Evaluation Program, Courses Of Instruction,
Programs of Rehabilitation and Related Fees
1204 Drinking Driver Programs Standard Operating Procedures
PUBLIC NOTICE

The Secretary of Safety and Homeland Security intends to amend 2 DE Admin. Code 1201 and 1204 for the
purpose of increasing the fees DUI Evaluation, Education, and Referral programs are permitted to charge
offenders. These programs are fee-for-service and are governed by the Department of Safety and Homeland
Security, Office of Highway Safety.
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These providers were last permitted to increase their fees in 2001. Proposed fee increases are below the fair
market value of these services in the private sector.

Persons wishing to present their views regarding this matter may do so in writing by the close of business on or
before November 30, 2010 to Lisa Shaw, Deputy Director, Office of Highway Safety, PO Box 1321, Dover, DE
19903. A copy of this regulation is available from the above address.

OFFICE OF HIGHWAY SAFETY

1206 Approved Motorcycle Helmets and Eye Protection
PUBLIC NOTICE

The Delaware Department of Safety and Homeland Security proposes to amend Regulation 1207 of the Office
of Highway Safety's regulations to more clearly specify what motorcycle helmets and eye protection are approved
for use in Delaware by the Secretary of the Department. Written comments concerning this proposed amendment
should be submitted to Jana Simpler, Director, Office of Highway Safety, P.O. Box 1321, Dover, DE. 19903 on or
before December 1, 2010, for consideration before a final regulation is adopted.

DEPARTMENT OF STATE

DIvVISION OF PROFESSIONAL REGULATION
PUBLIC NOTICE
4400 Delaware Manufactured Home Installation Board

Pursuant to 24 Del.C. §4416(b)(1), the Manufactured Home Installation Board has proposed revisions to its
rules and regulations.

A public hearing will be held on November 22, 2010 at 9:15 a.m. in the second floor conference room B of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Manufactured
Home Installation Board, 861 Silver Lake Boulevard, Dover, Delaware 19904. Persons wishing to submit written
comments may forward these to the Board at the above address. The final date to receive written comments will
be at the public hearing.

The Board has proposed revisions to Rule 9.0. The Board's licensing law, Chapter 44 of Title 24 of the
Delaware Code, provides that all manufactured home installations must be performed in compliance with the
requirements of the United States Department of Housing and Urban Development ("HUD"). See 24 Del.C.
§4421(b). The revisions to Rule 9.0 expressly incorporate HUD's installation requirements. In particular, the rules
reference specific sections of the Code of Federal Regulations. These amendments will make explicit what is
already included in the Board's licensing law and will, therefore, provide greater clarity and greater protection for
the public.

The Board will consider promulgating the proposed rules and regulations at its regularly scheduled meeting
following the public hearing.

DIVISION OF PROFESSIONAL REGULATION
PUBLIC NOTICE
5100 Board of Cosmetology and Barbering

Pursuant to 24 Del.C. §5106(a)(1), the Board of Cosmetology and Barbering has proposed revisions to its
rules and regulations.

A public hearing will be held on November 29, 2010 at 9:15 a.m. in the second floor conference room A of the
Cannon Building, 861 Silver Lake Boulevard, Dover, Delaware, where members of the public can offer comments.
Anyone wishing to receive a copy of the proposed rules and regulations may obtain a copy from the Board of
Cosmetology and Barbering, 861 Silver Lake Boulevard, Dover, Delaware 19904. Persons wishing to submit
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written comments may forward these to the Board at the above address. The final date to receive written
comments will be at the public hearing.

The Board has proposed numerous revisions to the rules and regulations. A number of revisions implement
amendments to the Board's licensing law, Chapter 51 of Title 24 of the Delaware Code, which went into effect on
June 26, 2010. In particular, certain rules have been revised to implement the enhanced education requirements
for nail technicians and aestheticians.

Further, in Rule 2.0, the requirements for temporary work permits are amended to ensure that a permanent
license is obtained in a timely manner. The apprenticeship requirements, in Rule 3.0, are also revised to enable
the Board to more effectively monitor apprentices and their status pertaining to completion of the required hours.
Rule 11.0, pertaining to the requirements for schools, makes clear that all instructors must be licensed. Finally,
Rule 14.7 specifies that nail technicians are prohibited from performing any type of hair removal.

The Board proposes striking the existing rules and regulations in their entirety and replacing them with the
rules and regulations set forth herein.

The Board will consider promulgating the proposed rules and regulations at its regularly scheduled meeting
following the public hearing.
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